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192  U.  8.  1-16.  48  L.  Ed.  817,  24  Sup.  Ot.  177,  GK>NZAI£8  T.  WIIiZJAM&'  : 

Citizens  of  Porto  Bico  npon  axrlyal  at  ports  of  United  States  are  not 
"alien  immigrants^  under  act  of  1891. 

Approved  in  American  R.  R.  Co.  v.  DidriekseB,  227  U.  S.  148,  67  L.  Ed. 
467,  32  Sup.  Ct.  224,  Porto  Rico  is  territory,  though  not  fully  incorpo-  ^ 
rated  and  is  within  terms  of  Employers'  Liability  Act  of  1908 ;  State  of 
New  York  v.  Bingham,  211  U.  S.  476,  68  L.  Ed.  289,  29  Sup.  Ct.  190, 
Porto  Rico  is  organized  territory  and  within  section  5278  of  the  Revised 
Statutes,  authorizing  executive  of  State  or  territory  to  make  requisition 
for  extradition  of  fugitive  criminals;  United  States  v.  Williams,  194 
U.  S.  290,  48  L.  Ed.  984,  24  Sup.  Ct.  719,  upholding  law  for  exclusion 
and  deportation  of  alien  anarchists;  United  States  v.  Sing  Tuck,  194 
U.  S.  167, 168,  48  L.  Ed.  920,  921,  24  Sup.  Ct.  621,  denying  habeas  corpus 
to  Chinese  alleging  citizenship  after  adverse  ruling  of  immigration 
officers ;  In  re  Giralde,  226  Fed.  827,  under  act  of  1914,  permitting  alien 
of  twenty-one  years,  eligible  to  citizenship,  who  has  completed  four 
years  in  revenue  cutter  service  to  become  citizen  without  previous 
declaration  of  intention,  native  of  Porto  Rico  enlisting  in  such  service  in 
1903  and  serving  continuously  since  is  entitled  to  naturalization  without 
declaration  of  intention;  In  re  Alverto,  198  Fed.  690,  citizen  of  Philip- 
pine Islands,  one-fourth  white  and  three-fourths  brown  or  Malay  could 
not  be  naturalized  under  act  of  1906 ;  Rodgers  v.  United  States,  162  Fed. 
354,  81  C.  C.  A.  454,  act  of  1903  excluding  alien  immigrants  afflicted 
with  loathsome  or  dangerous  disease  does  not  apply  to  alien  domiciled 
in  this  country :  dissenting  opinion  in  United  States  v.  Sprung,  187  Fed. 
909,  110  C.  C.  A.  37,  majority  holding  under  act  of  1907  that  alien  prac- 
ticing prostitution  could  be  deported  within  three-  years  of  last  entry, 
though  resident  of  United  States  returning  temporarily  to  Europe; 
United  States  v.  Hung  Chang,  134  Fed.  27,  67  C.  C.  A.  93,  arguendo. 

Distinguished  in  Low  Wah  Suey  v.  Backus,  226  U.  S.  474,  66  L.  Ed. 
1170,  32  Sup.  Ct.  734,  affirming  order  of  deportation  of  Chinese  woman 
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practicing  prostitution,  although  she  is  wife  of  American  citizen;  Hop- 
kins V.  Fachant,  130  Fed.  842,  65  C.  C.  A.  1,  alien  can  be  deported  only 
after  due  hearing;  dissenting  opinion  in  United  Statf^s  v.  Ju  Toy,  198 
U.  S.  271,  49  L.  Ed.  1047,  25  Sup.  Ct.  644,  majority  denying  habeas 
corpus  to  Chinese  claiming  to  be  native  citizen  after  claim  rejected  by 
Secretary  of  Commerce  and  Labor;  dissenting  opinion  in  United  States 
V.  Sing  Tuck,  194  U.  S.  171, 17^,'  4«.L.  Ed.  922,  24  Sup.  Ct.  621,  majority 
denying  habeas  corpus  .tdl'Chtnei^e  alleging  citizenship  after  adverse 
ruling  of  immigration '\i^^^r 

.••/  •'•  "^  ■ 

DedBlons/Of  «,inppeetlon  officerg  adven*  to  right  of  alien  to  land  are 

final  unlesiT  XpV^U'  la  taken  to  Superintendent  of  Immigration,  wlioae  action 
is  8ub}ecti  to*Veyiew  by  Secretary  of  Treaanry. 
.  •/I'JVpproved  in  Gegiow  v.  Uhl,  239  U.  S.  9,  60  L.  Ed.  118,  36  Sup.  Ct.  3, 
•  .immigration  officials  cannot  exclude  alien  on  ground  that  he  is  likely 
to  become  public  charge  on  account  of  overstocked  condition  of  labor 
market  of  city  of  his  immediate  destination;  Whitfield  v.  Hanges,  222 
Fed.  755, 138  CCA.  199*,  court  having  decided,  after  hearing  on  habeas 
corpus  that  unfair  hearing  will  not  support  order  of  deportation,  may 
try  charges  before  ordering  discharge;  Ex  parte  Joyce,  212  Fed.  285, 
denying  release  on  habeas  corpus  of  alien  held  for  deportation  as  mem- 
ber of  excluded  class  under  act  of  1907,  where  burden  of  proving  that 
hearing  was  unfair,  was  not  met ;  Ex  parte  Gregory,  210  Fed.  683,  immi- 
gration board  had  no  authority  to  exclude  aliens  as  likely  to  become 
public  charge,  because  there  was  no  woi^  for  them  and  they  had  limited 
supply  of  money;  United  States  v.  Tsuji  Suekichi,  199  Fed.  751,  118 
C.  C  A.  188,  releasing  on  habeas  corpus  resident  of  Hawaii  returning 
to  Japan  for  visit  excluded  on  return  to  Hawaii  for  offend  committed 
in  territory  before  visit  to  Japan;  United  States  v.  Williams,  190  Fed. 
687,  denying  habeas  corpus  to  re\dew  decision  of  immigration  official 
ordering  deportation  of  alien :  Ex  parte  Saraceno,  182  Fed.  957,  holding 
alien  held  for  deportation  was  not  within  excluded  classes  of  section  2, 
Act  of  1907,  and  granting  release  on  habeas  corpus;  Ex  parte  Koerner, 
176  Fed.  479,  discharging  on  habeas  corpus  person  held  for  deportation 
as  within  excluded  classes  of  act  of  1907,  where  he  was  convicted  of 
offense  after  leaving  Austria;  Botis  v.  Davies,  173  Fed.  1001,  Immigra- 
tion Acts  of  1903  and  1907  have  no  provisions  making  decision  of  immi- 
gration oflScers  conclusive  as  to  right  of  domiciled  alien  to  remain  in 
country  and  where  decision  involves  question  of  law  as  well  as  fact,  court 
will  review;  United  States  v.  Williams,  173  Fed.  627,  woman  married  to 
American  citizen  before  entry  cannot  be  excluded  because  she  has  con- 
tracted disease  which  would  have  excluded  her  as  alien ;  Ex  parte  Pctter- 
son,  166  Fed.  539,  denying  habeas  corpus  to  review  decision  of  immigra- 
tion officials  that  alien  had  not  acquired  domicile  before  returning  to 
^Sweden  and  ordering  deportation  under  act  of  1907  for  practicing  prosti- 
tution; United  States  v.  Nakashima,  160  Fed.  847,  87  C.  C.  A.  646, 
dismissal  of  appeal  by  Secretary  of    Commerce  and  Labor  from  order 
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of  deportation  of  alien  afflicted  with  disease  was  erroneous,  where  ques- 
tion of  whether  he  was  alien  within  provision  of  section  2  of  Act  of 
1903  was  presented;  Ex  parte  Watchom,  160  Fed.  1016,  under  acts  of 
1891  and  1903,  excluding  and  authorizing  deportation  of  alien  convicted 
of  felony,  immigration  officers  have  no  jurisdiction  to  deport  alien  for 
conviction  of  crime  in  country  from  which  he  came  after  admission  to 
United  States. 

Explained  in  United  States  ex  rel.  Rosen  v.  Williams,  200  Fed.  540, 
118  C.  C.  A.  632,  den3ning  habeas  corpus  to  review  decision  of  immigra- 
tion officers  ordering  deportation  of  alien  who  was  member  of  excluded 
classes  under  act  of  1907. 

Distinguished  in  United  States  ▼.  Watchom,  164  Fed.  154,  dismissing 
habeas  corpus  to  review  decision  of  immigration  officers  to  exclude  alien 
under  section  2  of  Act  of  1907  for  crime  committed  before  his  arrival| 
but  giving  opportunity  for  appeal. 

Safety  Appliance  Acts.    Note,  8  K.  G.  0.  A.  832. 

192  V.  8.  16-21,  48  K  Ed.  322,  24  Sop.  Ot.  212,  tfDfCLAIB  T.  DISTRICT 
07  COLUMBIA. 

Supreme  Court  cannot  review,  on  writ  of  error,  Judgment  of  Court  of 
Appeals  of  IMatrict  of  C^Aumbia  In  criminal  case. 

Approved  in  Fields  ▼.  United  States,  205  U.  S.  296,  61  L.  Ed.  811,  27 
8np.  Ct.  543,  jndgment  convicting  chancery  receiver  of  embezzling  money 
eoming  into  his  possession  in  his  official  capacity  is  not  reviewable  on 
error  from  Federal  Supreme  Court  to  Court  of  Appeals  of  District  of 
Columbia. 

Under  District  of  Columbia  Code,  section  234,  Supreme  Court  may  issue 
certiorari  to  Ceurt  of  Appeals  of  District  in  casee  made  final  in  that  court. 

Approved  in  Rothschild  &  Co.  v.  Steger  &  Sons  Piano  Mfg.  Co.,  256 
HI.  203,  Ann.  Caa.  1918E,  876,  4S  L.  R.  A.  (N.  S.)  798,  99  N.  £.  923, 
arguendo. 

192  U.  8.  21-28,  48  L.  Ed.  825,  24  Sup.  Ct.  202,  NEW  TOSS  EX  BEL.  PENK. 
STIiVAlOA  R.  E.  CO.  T.  KHaOHT. 

Francbiae  tax  on  interstate  road  for  cab  service  wholly  within  State 
isvaUd. 

Approved  in  Old  Dominion  S.  S.  Co.  v.  Virginia,  198  U.  S.  306,  49 
If.  Ed.  1062,  25  Sup.  Ct.  686,  vessels  engaged  in  interstate  commerce, 
employed  wholly  within  State,  taxable  by  State,  though  registered  at 
outside  port;  Missouri  etc.  Ry.  Co.  v.  Meyer,  204  Fed.  144,  act  of  Okla- 
homa of  1909  imposing  gross  rovenue  tax  on  mineral  production  in  State 
is  not  invalid  as  applied  to  coal  mined  in  State  and  used  in  operation 
of  interstate  trains;  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  164  Fed.  568, 
569,  fact  that  telephone  lines  are  used  for  delivery  of  interstate  mes- 
sages does  not  make  them  integral  part  of  telegraph  system  with  right 
to  be  maintained  in  streets  without  consent  of  city;  Interstate  Commcree 
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Commission  v.  Hamman,  157  Fed.  439,  while  Congress  has  no  power  to 
legislate  directly  as  to  purchase  by  interstate  railroad  of  property  from 
its  directors,  though  price  is  so  excessive  as  to  be  frandulenti  it  may 
require  disclosures  as  to  such  transactions;  United  States  v.  Geddes,  131 
Fed.  456,  65  C.  C.  A.  320,  I'ef  using  to  hold  narrow-gauge  railroad  wholly 
in  Ohio  engaged  in  interstate  commerce  within  Safety  Appliance  Act 
because  its  portion  of  through  charge  was  collected  by  connecting  inter- 
state carrier;  Pacific  Rys.  Adv.  Co.  v.  Conrad,  168  Cal.  94, 141  Pac.  917, 
upholding  license  tax  upon  display  advertising  in  railway  ears  operating 
whoUy  within  municipality,  though  contracts  therefor  are  made  in 
another  State ;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  210,  92  N.  E.  826, 
railroad's  charter  requiring  company  to  pay  amount  equal  to  seven  per 
cent  of  gross  receipts  in  lieu  of  taxes  is  valid,  though  it  requires  pay- 
ment of  such  percentage  on  receipts  of  company's  charter  lines  from 
interstate  commerce;  Central  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  156 
Iowa,  122,  135  N.  W.  728,  where  common  carrier  allows  purchasers  of 
hogs  to  ship  them  to  central  point  and  from  there  ship  them  to  other 
States  charging  only  interstate  rate  which  was  lower  than  local  rate, 
and  these  hogs  came  into  competition  with  those  of  purchasers  making 
only  local  shipments,  there  was  unjust  discrimination  prohibited  by 
Code,  §§2124,  2125;  Merchants'  Transp.  Co.  v.  Board  of  Review,  128 
Iowa,  739, 105  N.  W.  213,  upholding  State  tax  upon  goods  of  nonresident 
in  warehouse;  Leavenworth  v.  Ewing,  80  Kan.  62,  101  Pac.  665,  tax  may 
be  imposed  upon  intrastate  business  of  express  company,  though  pack- 
ages are  carried  for  short  distance  over  soil  of  another  State;  Larabee 
Flour  Mills  Co.  v.  Missouri  Pac.  Ry.  Co.,  74  Kan.  820,  88  Pac.  77,  holding 
switching  of  cars  loaded  with  freight  to  be  transported  to  another  State 
is  within  State  control  and  granting  mandamus  to  compel  interstate 
railroad  to  perform  switching  service  for  shipper;  Marconi  Wireless 
Tel.  Co.  V.  Commonwealth,  218  Mass.  574,  Ann.  Oas.  1916G,  214,  106 
N.  E.  317,  foreign  corporation  maintaining  local  sales  office,  where  orders 
for  machines  are  taken,  but  machines  sent  on  orders  are  not  kept 
distinct,  and  where  large  repair  and  used  car  business  is  carried  on,  is 
subject  to  foreign  corporation  tax  law  of  1909;  Marconi  Wireless  Tel. 
Co.  V.  Commonwealth,  218  Mass.  576,  Ann.  Oas.  19160,  214,  106  N.  E. 
318,  foreign  flour  manufacturing  corporation  maintaining  local  office 
from  which  salesmen  are  sent  to  secure  retail  orders  and  keeping  small 
stock  of  flour  for  local  sales,  is  subject  to  foreign  corporation  tax  law 
of  1909;  Attorney  General  v.  Electric  etc.  Battery  Co.,  188  Mass.  242, 
74  N.  E.  468,  holding  foreign  corporation-  to  have  place  of  business 
within  State  where  it  had  station  for  repair  of  apparatus  sold;  De 
Rochemont  v.  New  York  Cent.  etc.  R.  Co.,  75  N.  H.  160,  139  Am.  Stw 
Bep.  673,  29  L.  R.  A.  (N.  S.)  529,  71  Atl.  869,  freight-cars  of  interstate 
railroad  not  in  actual  use  may  be  attached;  People  v.  Reardon,  184 
N.  Y.  455,  112  Am.  St.  Rep.  664,  77  N.  E.  978,  upholding  tax  upon 
transfers  of  corporate  stock  within  State;  dissenting  opinion  in  Schles- 
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inger  ▼.  GUhooly,  189  N.  Y.  29, 12  Ann.  Cas.  1138,  81  N.  E.  629,  majority 
holding  National  Banking  Act,  §§  5197,  5198,  limiting  rate  of  interest 
national  banks  may  charge  and  providing  forfeiture  of  all  interest  for 
usury,  supersedes  State  laws  on  subject  of  usury  as  applied  to  such 
banks,  and  is  valid. 

Distinguished  in  Swift  v.  United  States,  196  U.  S.  401,  49  L.  Ed.  526, 

25  Sup.  Ct.  276,  uniform  and  improper  charges  for  cartage  may  be  ele- 
ment in  unlawful  combination  in  restraint  of  interstate  commerce. 

192  U.  &  2&-38,  48  L.  Ed.  S28,  24  Sup.  Ot.  224,  WABASH  BY.  OO.  T.  FLAK- 
NIOAN. 

Federal  question  is  raised  too  late  when  first  asserted  In  petition  for 
^rzit  of  error. 

Approved  in  Delahanty  v.  Pitkin,  199  U.  S.  602,  50  L.  Ed.  828,  26  Sup. 
Ct.  748,  Watkins  v.  American  Nat.  Bank,  199  U.  S.  599,  60  L.  Ed.  827, 

26  Sup.  Ct.  746,  and  Berlin  Iron  Bridge  Co.  v.  Brennan,  194  U.  S.  630, 
48  L.  Ed.  1158,  24  Sup.  Ct.  858,  all  following  rule. 

Miseellaneous.  Cited  in  Coalgate  Co.  v.  Hurst,  225  U.  S.  697,  56 
L.  Ed.  1262,  32  Sup.  Ct.  838,  dismissing  for  want  of  jurisdiction. 

192  XT.  S.  38-56,  48  L.  Ed.  331,  24  Sup.  Ct.  189,  BENZIQEB  ▼.  UNITED 
STATES. 

Provisions  of  Tariff  Act'of  1897  for  ftee  entry  of  casts  of  sculpture 
liiq[K>rted  for  religions  purposes  should  be  UberaUy  construed  in  favor  of 
importer.  « 

Approved  in  Mutual  Benefit  Life  Ins.  Co.  v.  Herold,  198  Fed.  202, 
Corporation  Tax  Act  of  Congress  of  1909  imposing  excise  tax  on  cor- 
porations is  within  rule  that  taxing  statute  must  be  strictly  construed; 
United  States  v.  Ecclesiastical  Art  Works,  139  Fed.  800,  admitting  free 
of  duty  marble  altars  carved  by  professional  sculptor;  Breuuan  v.  United 
States,  136  Fed.  747,  69  C.  C.  A.  395,  holding  'limes  in  brine"  not 
dutiable  as  'limes/'  but  free  of  duty  as  ''fruits  in  brine,  not  specially 
provided  for." 

192  U.  S.  55-64,  48  L.  Ed.  338,  24  Sup.  Ot,  204,  POSTAL  TELBOBAPH 
OABI£  00.  ▼.  NEW  HOPE. 

Ordinance  fixing  unreasonable  license  fee  on  interstate  telegraph  com- 
pany is  YOid,  and  neither  court  nor  Jury  can  fix  any  other  amount. 

Approved  in  Troy  v.  Western  Union  Tel.  Co.,  164  Ala.  486,  27  L.  R.  A« 
(K.  8.)  627,  51  South.  524,  city  ordinance  imposing  license  tax  of  one 
hundred  dollars  on  telegraph  company  doing  intrastate  business  in  city 
eannot  be  held  unreasonable  because  company's  intrastate  business  at 
such  city  is  conducted  at  loss ;  City  Council  of  Augusta  v.  Augusta  etc. 
Ry.  Co.,  130  Ga.  819,  124  Am.  St  Rep.  197,  61  S.  E.  994,  city  granting 
interstate  electric  railway  right  to  run  cars  over  tracks  of  local  railway 
cannot  impose  specific  annual  tax  on  business  of  such  company;  Elittan- 
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ning  Borough  v.  American  Nat.  Gas  Co.,  247  Pa.  70,  93  Atl.  17,  refusing 
to  direct  verdict  for  defendant  in  action  to  recover  delinquent  annual 
license  fees,  where  defendant  failed  to  rehut  presumption  that  license 
charge  was  reasonable;  dissenting  opinion  in  Pabst  Brewing  Co.  v. 
Crenshaw,  198  U.  S.  37^  49  L.  Ed.  983,  25  Sup.  Ct.  552,  majority  uphold- 
ing Missouri  inspection  fee  on  imported  beer,  though  producing  revenue 
and  not  providing  adequate  inspection. 

Distinguished  in  Pabst  Brewing  Co.* v.  Crenshaw,  198  U.  S.  31,  49 
L.  Ed.  931,  25  Sup.  Ct.  552,  upholding  Missouri  inspection  fee  on  im- 
ported beer,  though  producing  revenue  and  not  providing  adequate  in- 
spection ;  Pensacola  v.  Southern  Bell  Tel.  Co.,  49  Fla.  172,  37  South.  824, 
upholding  tax  of  two  dollars  annually  per  pole  on  telephone  company. 

Validity  of  ordinance  imposing  tax  on  telegraph  or  telephone  com- 
pany for  use  of  streets  as  depending  on  amount  of  tax.  Note,  16 
Ann.  Oas.  844,  845. 

License  fee  exacted  of  telegraph  and  telephone  companies  as  ex- 
cessive.   Note,  27  L.  B.  A.  (K.  8.)  629. 

Reasonableness  of  municipal  ordinance  as  question  for  court  or 
jury.    Note,  L.  R.  A.  1915F,  1200. 

192  U.  S.  64-73,  48  L.  Ed.  842,  24  Bap.  Ot.  208,  POBTAI.  TELBOBAPH 
CABLE  OO.  ▼.  TAYLOE. 

License  fee  imposed  on  Interstate  telegraph  compansr  in  guise  of  re- 
muneration for  inspection,  but  in  reality  for  purpose  of  raising  rerenne 
is  void. 

Approved  in  D.  E.  Foote  &  Co.  ^.  Stanley,  232  XT.  S.  505,  58  L.  Ed. 
702,  34  Sup.  Ct.  377,  Maryland  oyster  law  imposing  tax  one-half  for 
inspection  and  one-half  for  other  purposes,  is  void;  Kansas  City  Qas 
Co.  V.  Kansas  City,  198  Fed.  518,  enjoining  enforcement  of  municipal 
ordinance  requiring  natural  gas  company  to  maintain  prescribed  pres- 
sure where  experts  employed  by  city  reported  that  natural  gas  supply 
was  failing  and  supply  could  not  be  increased  without  unjustified  ex- 
penditure; Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed.  708, 
upholding  act  of  North  Carolina  of  1909  providing  for  inspection  and 
testing  of  illuminating  oils  sold  in  State  and  imposing  tax  of  one-half 
cent  per  gallon  to  defray  cost  of  inspection ;  In  re  McCoy,  10  Cal.  App. 
126,  132,  101  Pac.  424,  426,  holding  ordinances  of  Lassen  county  impos- 
ing license  tax  of  five  cents  per  head  for  grazing  of  sheep  in  county 
for  alleged  purpose  of  repairing  damages  caused  to  roads,  but  in  reality 
to  obtain  revenue,  are  void;  State  v.  Osborne,  171  Iowa,  687,  154  N.  W. 
298,  act  of  thirty-fifth  assembly  imposing  license  tax  on  transient  mer- 
chants is  void;  Postal  Telegraph  Cable  Co.  v.  City  of  Chicopee,  207 
Mass.  348,  82  L.  B.  A.  (N.  S.)  997,  93  N.  £.  930,  upholding  ordinance 
requiring  telegraph  company  to  allow  city  to  place  electric  wires  on 
poles  free  of  charge  and  other  corporations  to  place  wires  thereon  upon 
payment  of  reasonable  compensation ;  Rhinehart  v.  State,  121  Tenn.  440, 
17  Ann.  Cas.  254|  117  S.  W.  513,  upholding  fire  marshal  law  providing 


r 


7  CITIZENS'  BANK  v.  PARKER.  192  U.  S.  73-93 

for  tax  of  one-fifth  of  one  per  cent  on  gross  insurance  business  done 
in  State  to  provide  fund  for  expenses  of  investigating  origin  of  fires, 
and  providing  that  surplus  from  fund  shall  be  paid  into  State  treasury; 
Wisconsin  Tel.  Co.  v.  Milwaukee,  126  Wis.  14,  110  Abl  St.  Rep.  886,  1 
Is.  R.  A.  (N.  8.)  581,  104  N.  W.  1013,  denying  validity  to  city  tax  on 
telephone  companies  of  one  dollar  per  pole  payable  into  general  fund, 
where  cost  of  inspection  greatly  exceeded;  dissenting  opinion  in  Pabst 
Brewing  Co  v.  Crenshaw,  198  U.  S.  36,  49  L.  Ed.  938,  25  Sup.  Ct.  552, 
majority  upholding  Missouri  inspection  fee  on  imported  beer,  though 
producing  revenue  and  not  providing  adequate  inspection. 

Distinguished  in  PhUadelphia  v.  Atlantie  etc.  Tel.  Co.,  127  Fed.  372, 
holding  where^  judgment  of  Circuit  Court  based  on  verdict  directed  by 
<5oart  was  reversed  by  Supreme  Court  on  ground  that  it  should  have 
been  submitted  to  jury,  trial  court  is  not  warranted  in  setting  aside 
verdict  for  same  party  found  by  jury  on  subsequent  trial  on  substan- 
tially same  evidence;  Territory  v.  Denver  etc.  R.  R.  Co.,  12  N.  M.  441, 
79  Pae.  295,  upholding  fees  for  State  hide  inspection,  though  on  par- 
ticular days  fees  might  greatly  exceed  compensation  of  inspector. 

Validity  of  ordinance  imposing  tax  on  telegraph  or  telephone  com- 
pany for  use  of  street  as  depending  on  amount  of  tax.  Note, 
16  Ann.  Cas.  844,  345. 

License  fee  exacted  of  telegraph  and  telephone  companies  as  ex- 
cessive.   Note,  27  L.  R.  A.  (N.  8.)  680. 

192  V,   &   73-08,  48  I..  Ed.  346,  24  8«p.  Ot.   181,  OITIZBNB'  BANK  ▼. 
PARKER. 

Contract  exemption  by  charter  ftom  tax  on  capital  stock  of  bank 
constiued  herein  to  include  license  tax. 

Approved  in  Powers  v.  Detroit  etc.  Ry.  Co.,  201  U.  8.  660,  60  L.  Ed. 
866,  26  Sup.  Ct.  556,  holding  tax  on  railroad  of  one  per  cent  on  its 
capital  to  imply  exemption  from  all  other  taxes;  Warner  v.  King,  267 
111.  86,  107  N.  £.  839,  under  statute  of  adoption  of  1913,  where  child 
was  cared  for  bv  testatrix  and  her  husband  as  their  own  child  and  de* 
scribed  in  will  as  "my  adopted  daughter,''  child's  estate  on  her  death 
without  making  will,  except  part  that  went  to  her  husband,  went  to 
testatrix's  heirs  rather  than  to  child's  natural  parents;  Northwestern 
University  v.  Hanberg,  237  111.  189,  86  N.  E.  735,  act  of  1855  amending 
'  charter  of  Northwestern  University  and  exempting  its  property  from 
taxation  applies  to  real  estate  acquired  subsequent  to  amendment, 
though  it  impairs  revenues  of  village  where  it  is  situated;  dissenting 
opinion  in  Blair  v.  Chicago,  201  U.  S.  498,  50  L.  Ed.  842,  26  Sup.  Ct. 
427,  majority  holding  that  act  extending  lives  of  street  railway  corpo* 
rations  did  not  extend  their,  franchise. 

Decision  that  exemption  granted  to  bank  by  charter  of  1833  was  not 
taken  away  by  act  of  1880  extending  charter,  and  application  thereto  of 
liouisiana  Constitutions  of  1868  and  1870,  held  to  be  res  Judicata. 
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Approved  in  Susquehanna  Coal  Co.  v.  Mayor  etc.  of  South  Amboy, 
228  U.  S.  671,  67  L.  Ed.  1017,  33  Sup.  Ct.  712,  quaere  whether  New 
Jersey  decision  as  to  legality  of  tax  for  1906  is  res  judicata  under 
State  laws  of  taxes  of  1907  and  1908. 

Legal  meaning  of  ''any."    Note,  Ann.  Oas.  1916E,  6. 

192  U.  S.  9i-106,  48  L.  Ed.  869,  24. Sup.  Ot.  214,  JOPUK  ▼.  OHAOHEBE. 

Conflrmatlon  by  commissioners  appointed  under  act  of  Congress  of  1807 
of  dalm  to  land  in  territory  of  Orleans  1>afled  upon  occupancy  and  settle- 
ment, followed  by  confirmation  by  act  of  Congress  of  1816  and  by  survey, 
passed  title,  so  as  to  permit  prescription  to  run  before  patent  issued. 

Approved  in  Nelson  v.  Weekley,  177  Ala.  136,  137,  59  South:  169, 
issuance  of  certificate  in  1805  to  claimant  to  land,  pursuant  to  act  of 
Congress  of  1803,  relating  to  grants  of  land  south  of  Tennessee,  created 
equity  which  did  not  ripen  into  fee  until  issuance  of  patent  in  1908; 
Wilson  V.  Knight,  48  Fla.  204,  37  South.  188,  applying  rule  to  confirmed 
Spanish  land  grant  in  Florida. 

192  JJ.  8.  lOS-115,  48  L.  Ed.  365,  24  Sup.  Ct.  219,  0RONIN  T.  ADAM& 

Municipal  ordinance  prohibiting  women  in  place  where  liquor  is  sold 
or  employment  of  females  in  liquor  places,  is  valid. 

Approved  in  Cronin  v.  Denver,  192  U.  S.  116,  48  L.  Ed.  369,  24  Sup. 
Ct.  221,  following  rule;  Cox  v.  Texas,  202  U.  S.  451,  50  L.  Ed.  1101, 
26  Sup.  Ct.  671,  upholding  law  exempting  producers  or  sellers  of  domes- 
tic wines  from  tax;  Ohio  v.  DoUison,  194  U.  S.  449,  48  L.  Ed.  1066, 
24  Sup.  Ct.  703,  upholding  Ohio  local  option  law;  Schwartz  v.  People, 
46  Colo.  277,  104  Pac.  105,  upholding  local  option  law  of  1907;  Sopher 
V.  State,  169  Ind.  193,  14  Ann.  Csa.  27,  14  L.  R.  A.  (N.  S.)  172,  81 
N.  E.  919,  holding  that  maintaining  saloon  was  not  nuisance  at  common 
law  and  reversing  conviction  for  conducting  saloon  under  act  of  1901, 
providing  penalty  for  maintaining  nuisance ;  Rapp  v.  Venable,  15  N.  M. 
515,  110  Pac.  836,  upholding  laws  of  1905  prohibiting  saloons  within 
five  miles  of  United  States  government  sanatorium  or  within  distance 
of  two  miles  of  military  reservation  in  New  Mexico;  McLaury  v. 
Watelsky,  39  Tex.  Civ.  399,  87  8.  W.  1048,  upholding  statute  giving 
right  of  recovery  on  liquor  dealer's  bond  for  selling  liquor  to  minors. 

Distinguished  in  City  of  Joplin  v.  Jacobs,  119  Mo.  App.  138,  96  S.  W. 
220,  ordinance  unauthorized  by  State  l^slature  or  city  charter  pro- 
hibiting dramshop>keeper  to  sell  liquor  to  women  is  void;  State  v. 
Scampini,  77  Vt.  121,  59  Atl.  210,  denying  validity  to  act  regulating 
sales  of  liquors  in  so  far  as  it  discriminated  in  favor  of  domestic  eider 
and  wines. 

Power  to  exclude  women  from  saloons.    Note,  18  L.  R.  A.  (N.  8.) 
658. 

IMscrlmination  against  women  in  ordinance  regnlating  sales  of  liquor 
in  saloons  cannot  be  complained  of  by  saloon  keeper. 


9  NOTES  ON  U.  S.  REPORTS.       192  U.  S.  115-126 

Appxoved  in  Hampton  y.  St.  Louis  etc.  Ry.  Co.,  227  U.  S.  469,  57 
L.  Sd.  60Q,  33  Sap.  Ct.  263,  provision  of  statute  of  Arkansas  of  1907 
regulating  furnishing  of  cars  by  interstate  carrier  for  interstate  ship- 
ment conflicts  with  Hepburn  amendment  to  act  of  1906,  and  is  void; 
Iroquois  Transp.  Co.  v.  De  Laney  Forge  etc.  Co.,  205  U.  S.  360,  51  L.  Ed. 
840,  27  Sup.  Ct.  509,  whether  State  lien  is  invalid  as  permitting  seizure 
and  sale  of  vessel  in  conflict  with  exclusive  jurisdiction  of  admiralty 
court  will  not  be  determined,  where  no  holder  of  maritime  lien  is  present 
contesting  validity  of  statute;  State  of  New  York  v.  Reardon,  204  U.  S. 
160,  9  Ann.  Caa.  736,  51  L.  Ed.  422,  27  Sup.  Ct.  188,  tax  on  transfers 
of  corporate  stock  imposed  by  New  York  laws  of  1905  is  not  invalid,  as 
applied  to  sale  in  New  York  between  two  nonresidents  of  stock  of  for- 
eign corporations ;  Noell  v.  Tennessee  Eastern  Power  Co.,  130  Tenn.  247, 
169  S.  W.  1169,  in  condemnation  proceedingps  by  electric  power  com- 
pany under  acts  of  1895  and  1909,  land  owner  cannot  object  to  discrimi- 
nation in  favor  of  incorporated  companies  and  against  partnerships  and 
individuals^ 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  19  Ann.  Oas.  175,  179. 

Who  may  object  to  statute  as  containing  unconstitutional  discrimi- 
nation.   Note,  32  L.  R.  A.  (N.  8.)  955,  960. 

192  U.  B.  115-116,  48  I..  Ed.  368,  24  Bap.  Ot.  220,  OBONIN  ▼.  DENVER. 

Validity  of  statutory  regulations  as  to  frequenting  saloons  by,  and 
soiling  or  giving  liquors  to,  certain  persons.  Note,  8  Ann.  Oas. 
325. 

192  is.  S.  116-126,  48  lu  Ed.  869,  24  Sup.  Ot.  196,  McIimBB  r.  McIMTIBB. 

Children  of  brotbers  of  illiterate  testator  take  per  capita  under  wiH 
providing  for  equal  division  of  remainder  *^etweea  my  brotners  Edwin  and 
Charles  children." 

Approved  in  Hoadley  v.  Beardsley,  89  Conn.  283,  93  Atl.  540,  where 
testatrix  left  fund  to  trustees  and  directed  payment  after  twenty-five 
years  to  issue  of  nephews  and  niece,  gift  vested  in  children  as  mem- 
bers of  class,  which  would  open  to  others  at  birth,  and  members  of 
class  take  per  capita:  Laisure  v.  Richards,  56  Ind.  App.  306,  103  N.  £. 
681,  holding  testator's  will  created  two  classes,  his  nearest  blood  rela- 
tions and  nearest  blood  relations  of  his  wife,  and  members  of  each 
class  took  per  capita;  Kalbach  v.  Clark,  133  Iowa,  224,  12  Ann.  Oas. 
647,  12  L.  B.  A.  (N.  8.)  801,  110  N.  W.  602,  where  testatrix  gave  cor- 
porate stock  to  daughter  for  life  and  at  her  death  to  heirs  of  four  chil- 
dren of  testatrix,  children  took  per  capita,  not  per  stirpes;  White  ▼• 
White's  Guardian,  168  Ey.  754,  182  S.  W.  943,  construing  will  and 
holding  surviving  brother  of  testatrix  and  three  nephews  take  per  capita 
and  each  is  entitled  to  one-fourth  of  estate;  Hughes  v.  Hughes,  118  Ey. 
756,  82  S.  W.  409,  under  bequest  to  be  equally  divided  between  children 
of  decedent's  two  brothers,  children  take  per  capita. 
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Bequest  to  be  divided  equally  among^  persons  standing:  in  different 
relationships  to  testator  as  requiring  division  per  capita  or  per 
stirpes.    Note,  Ann.  Oas.  1916C,  412. 

■ 

Estate  is  chargeable  with  counsel  fees  for  services  of  counsel  to  admin- 
istrator with  will  annexed  in  defending  will  against  attack,  although  cer- 
tain legatees  shared  in  calling  counsel. 

Approved  in  In  re  Creighton's  Estate,  76  Neb.  628,  107  N.  W.  980, 
981,  estate  is  chargeable  with  counsel  fees  for  services  in  defending  will 
against  attack. 

Distinguished  in  In  re  Creighton's  Estate,  76  Neb.  631, 110  N.  W.  627, 
estate  of  decedent  is  not  liable  for  counsel  fees  for  services  to  legatee 
in  contest  of  will. 

Right  of  executor  to  allowance  for  attorney's  fees  in  attempt  to 
establish  or  defend  will.    Note,  26  L.  R.  A.  (N.  S.)  758. 

Liability  of  executor  or  administrator  to  distributees  for  interest 
where  settlement  of  estate  delayed.  Note,  31  L.  R.  A.  (N.  S.) 
364. 

192  U.  8.  12&-129,  48  L.  Ed.  373,  24  Sup.  Ct.  221,  OEBMAK  SAVIKOS  ft 
LOAN  SOOIETT  ▼.  DOSfiOTZEB. 

Divorce  decree  may  be  impeached  collaterally  in  courts  of  another 
State  by  showing  want  of  jurisdiction  in  court  granting  decree  because  of 
plaintiff's  want  of  domicile. 

Approved  in  Ingram  v.  Ingram,  143  Ala.  130,  111  Am.  St.  Rep.  32, 
42  South.  25,  reaflSrming  rule;  Burbank  v.  Ernst,  232  U.  S.  165,  58  L.  Ed. 
554,  34  Sup.  Ct.  299,  Texas  decree  probating  will  could  be  attacked  in 
Louisiana  court  for  want  of  domicile  of  testator;  Cedar  Rapids  Gas 
Light  Co.  V.  City  of  Cedar  Rapids,  223  U.  S.  668,  56  L.  Ed.  604,  32 
Sup.  Ct.  389,  Revised  Statutes,  section  709,  does  not  give  writ  of 
error  to  State  court  in  chancery  case  effect  of  appeal  from  judgment 
and  open  evidence  for  re-examination  in  Federal  court;  Smithsonian 
Institution  v.  St.  John,  214  U.  S.  28,  53  L.  Ed,  897,  29  Sup.  Ct.  601, 
decision  of  New  York  Court  of  Appeals  that  statute  of  Ohio  authorizing 
formation  of  corporations  did  not  conflict  with  Ohio  Constitution,  even 
if  erroneous,  did  not  contravene  full  faith  and  credit  clause  of  Federal 
Constitution ;  Rogers  v.  Alabama,  192  U.  S.  231,  48  L.  Ed.  419,  24  Sup. 
Ct.  258,  holding  Federal  question  is  involved  in  State  ruling  on  motion 
to  quash  indictment  because  of  exclusion  of  negroes  from  grand  jury, 
but  which  such  motion  though  but  two  pages  in  length  was  struck  from 
files  for  prolixity  because  it  contained  allegations  that  provisions  of 
new  Constitution  claimed  to  disenfranchise  negroes  biased  jury  com- 
missioners ;  Irose  v.  Balla,  181  Ind.  496,  104  N.  E.  853,  holding,  in  action 
to  enforce  foreign  judgment,  warrant  of  attorney  to  confess  judgment 
in  note  executed  in  Illinois  and  jmyable  in  Indiana,  is  void  as  against 
public  policy;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass. 
209,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  215,  judgment  of  Federal  court  in 
another  State  in  favor  of  executor  of  promoter  of  corporation  sued  by 
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corporation  for  rescission  of  sale  of  property  to  it  by  promoter  and  his 
associate  does  not  estop  corporation  from  suing  in  State  court  to  re- 
cover secret  profits  in  snch  sale  from  associate  promoter  not  party  to 
suit  in  Federal  court;  Sammons  v.  Pike,  108  Minn.  295,  133  Am.  St. 
Sep.  425,  23  L.  R.  A.  (ST.  fl.)  1264,  120  N.  W.  542,  divorce  decree 
granted  in  Dakota  to  resident  of  Minnesota  against  wife  who  is 
resident  of  New  York  may  be  collaterally  attacked  by  her  htirs 
in  action  of  ejectment  to  recover  possession  of  homestead  and  other 
property;  Watkinson  v.  Watkinson,  67  N.  J.  Eq.  146,  58  Atl.  386, 
holding  evidence  to  show  abandonment  of  residence;  Stat6  v.  West- 
moreland, 76  S.  C.  148,  8  L.  R.  A.  (N.  S.)  842,  56  S.  E.  674,  invalid 
divorce  decree  of  Georgia  court,  not  having  jurisdiction  of  citizen  of 
South  Carolina,  is  no  protection  to  person  charged  with  adultery 
in  South  Carolina. 

Distinguished  in  Watkinson  v.  Watkinson,  68  N.  J.  Eq.  637,  60  Atl. 
933,  absence  of  four  or  five  months  does  not  work  loss  of  residence 
when  no  intention  of  remaining. 

Judgments  of  the  courts  of  other  States.  Note,  108  Am.  St.  Rep. 
330. 

Impeaching  divorce  decree  rendered  in  other  State  on  ground  of 
nonresidenee  or  domicile  of  plaintiff.  Note,  23  L.  R.  A.  (N.  S.) 
1254. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.  Note, 
32  L.  R.  A.  (N.  S.)  912. 

Where  pleadings  are  amblgaous,  appellate  court  may  resort  to  opinion 
to  determine  whether  Federal  question  was  raised  and  decided  by  trial 
court. 

Approved  in  Baltimore  etc.  R.  Co.  v.  Railroad  Commission,  196  Fed. 
698,  upholding  Indiana  act  of  1909  directing  State  Railroad  Commis- 
sion to  investigate  efficiency  of  locomotive  headlights  and  authorizing 
them  to  require  efficient  headlights. 

.  Distinguished  in  Burt  v.  Smith,  203  U.  S.  135,  51  L.  Ed.  126,  27  Sup. 
Ct.  37,  dismissing  writ  of  error  to  review  decision  of  State  court,  where 
record  discloses  no  Federal  question  until  assignment  of  error  in  this 
court. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  578. 

Repudiating  cotenancy  as  affecting  right  to  contribution.  Note, 
L.  R.  A.  1916B,  967. 

Miscellaneous.  Cited  in  German  Sav.  &  Loan  Soc.  v.  Tull,  136  Fed. 
8,  12,  69  C.  C.  A.  1,  holding  judgment  to  be  res  judicata;  Tull  v.  Nash, 
141  Fed.  558,  for  result  of  case. 

192  U.  S.  129-138,  48  L.  Ed.  377,  24  Sap.  Ot.  222,  JAMES  ▼.  APPEI*. 

Provision  of  Arizona  statute  copied  from  Texas  code  Is  presumed  to  be 
adopted  with  coBStraction  of  Texas  court. 
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Approved  in  Love  v.  Pavlovich,  222  Fed.  845,  138  C.  C.  A.  268,  con- 
struing section  147  of  Act  of  1900  making  further  provision  for  civil 
government  of  Alaska  taken  from  Oregon  laws,  and  holding  personal 
judgment,  without  ordering  attached  property  sold  to  satisfy  judgment, 
discharges  attachment;  Jennings  y.  Alaska  etc.  Min.  Co.,  170  Fed.  149, 
95  C.  C.  A.  388,  construing  provision  of  Alaska  Code  of  Civil  Procedure 
taken  from  Oregon  code  and  holding  it  was  no  defense  to  action  for 
wrongful  death  that  decedent  left  no  wife  or  children ;  First  Nat.  Bank 
V.  Fish,  2  Alaska,  351,  applying  rule  to  statute  borrowed  from  Oregon ; 
Fish  V.  Hemple,  2  Alaska,  176,  construction  placed  by  courts  of  Texas 
prior  to  enactment  for  Alaska,  in  highest  degree  advisory. 

Statute  of  Arizona  discharging  motion  for  new  trial,  not  acted  upon 
during  term,  is  not  infringement  of  common-law  Jurisdiction  to  grant  new 
trials. 

Approved  in  Marinan  v.  Baker,  12  N.  M.  454,  78  Pac.  532,  upholding 
law  denying  appeal  in  contempt  proceedings. 

192  U.  8.  13&-149,  48  Ii.  Ed.  380,  24  Sop.  Ct.  199,  MBW  TOBX  OOUNTT 
NAT.  BANK  ▼.  MAS8EY. 

A  deposit  is  a  loan  to  a  bank. 

Approved  in  Sohinotti  v.  Whitney,  130  Fed.  781,  reaffirming  rule. 

Deposit  by  insolvent  of  money  in  bank  snbjejct  to  check  does  not 
create  preference  under  Bankruptcy  Act  of  1898,  section  60a. 

Approved  in  In  re  Koenig,  127  Fed.  892,  arguendo. 

Deposit  by  insolvent  of  money  in  bank  subject  to  check,  does  not 
off  amount  of  depositor's  credit  against  indebtedness  to  bank,  in  absence 
of  ftaud  or  collusion. 

Approved  in  In  re  Scherzer,  130  Fed.  632,  In  re  George  M.  Hill  Co., 
130  Fed.  318,  66  L.  E.  A.  68,  64  C.  C.  A.  561,  Habegger  v.  First  Nat. 
Bank,  94  Minn.  447,  110  Am.  8t.  Bep.  380,  103  N.  W.  217,  and  West  v. 
Bank  of  Lahoma,  16  Okl.  335,  85  Pac.  471,  all  reaffirming  rule;  Bailey 
V.  Baker  Ice  Mach.  Co.,  239  U.  S.  274,  60  L.  Ed.  286,  36  Sup.  Ct.  53, 
recording  of  conditional  contract  of  sale  within  four  months  of  filing 
petition  in  bankruptcy  was  not  preferential  transfer  of  property  under 
Bankruptcy  Act ;  Cumberland  Glass  Mfg.  Co.  v.  De  Witt,  237  U.  S.  455, 
69  L.  Ed.  1046,  35  Sup.  Ct.  636,  where  creditor  accepts  composition  divi- 
dend without  applying  to  court  to  set  off  mutual  claims,  bankrupt  may 
sue  on  scheduled  claim  against  such  creditor;  Studley  v.  Boylston  Nat. 
Bank,  229  U.  S.  527,  67  L.  Ed.  1316,  33  Sup.  Ct.  806,  holding  bank  had 
right  under  its  agreement  to  set  off  deposits  of  bankrupt  against  notes 
within  four  months  of  bankruptcy ;  Continental  etc.  Trust  &  Sav.  Bank 
v.  Chicago  Title  etc.  Co.,  229  U.  S.  443,  444,  446,  67  L.  Ed.  1272,  1278, 
33  Sup.  Ct.  829,  transfer  of  certificates  of  deposit  held  as  ooUateral  for 
dealings  in  grain  on  Chicago  board  of  trade,  under  agreement  between 
bank  and  broker,  did  not  diminish  estate,  and  was  not  ill^al  prefer- 
ence; National  Bank  v.  National  Herkimer  County  Bank,  225  U.  S.  185, 
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56  L.  Ed.  1046,  32  Sup.  Ct.  633,  payment  of  bankrupt's  note  discounted 
by  bank  by  indorser  to  secure  his  own  collateral  and  charging  pa3nnent 
to  bankrupt  owing  him  on  open  account  is  not  void  as  preferential  pay- 
ment to  bank;  Wilson  v.  Citizens'  Trust  Co.,  233  Fed.  699,  denying 
motion  to  dismiss  action  by  trustee  to  set  aside  preferential  transfer 
effected  by  accumulation  of  deposits  in  bank;  American  Bank  etc.  Co. 
V.  Coppard,  227  Fed.  598,  payment  of  notes  to  bank  in  good  faith  by 
mercantile  company  by  checks  on  deposit  within  four  months  of  bank- 
'raptcy  is  not  voidable  preference;  In  re  Percy  Ford  Co.,  199  Fed.  335,  336, 
allowing  set  off  to  bank  against  deposit  of  bankrupt  debtor ;  In  re  Rad- 
ley  Steel  Const.  Co.,  212  Fed.  464,  denying  motion  of  receiver  to  compel 
bank  to  pay  over  deposits  to  credit  of  bankrupt,  where  bank  claims 
right  of  setoff  on  unmatured  claims;  Toof  v.  City  Nat.  Bank,  206  Fed. 
252, 124  C.  C.  A.  118,  bank  holding  note  against  depositor  has  right,  upon 
bankruptcy  of  depositor,  to  apply  balance  as  setoff,  and  does  not  lose 
that  right  by  acceptance  of  bankrupt's  check  in  payment  of  note  after 
filing  of  petition  in  bankruptcy;  Walsh  v.  First  Nat.  Bank  of  Mays- 
ville,  201  Fed.  523,  120  C.  C.  A.  30,  setoff  of  deposit  to  pay  debt  to 
bank  was  not  preferential  in  absence  of  collusion,  fraud  or  insolvency 
at  time  of  payment ;  Studley  v.  Boylston  Nat.  Bank,  200  Fed.  251,  252, 
118  C.  C.  A.  435,  payments  by  check  to  bank  from  deposits  to  settle 
maturing  discounts  within  four  months  of  bankruptcy  of  depositor  made 
in  good  faith  and  no  deposits  having  been  made  after  insolvency  to 
enable  bank  to  secure  preference,  were  not  voidable  as  preference ;  Chi- 
icago  Title  etc.  Co.  v.  Federal  Trust  ft  Sav.  Bank,  192  Fed.  974,  appli- 
cation of  bankrupt's  deposit  of  three  thousand  and  ninety-five  dollars 
to  indebtedness  of  bank  was  not  preferential  payment;  Germania  Sav- 
ings Bank  etc.  Co.  v.  Loeb,  188  Fed.  288,  289,  292,  110  C.  C.  A.  263, 
holding  there  was  no  fraud  or  collusion  between  bank  and  bankrupt  and 
allowing  setoff  against  deposits  of  bankrupt's  indebtedness  to  bank; 
Carpenter  v.  National  Shawmut  Bank,  187  Fed.  6,  109  C.  C.  A.  55,  off- 
sets made  by  bank  against  deposits  of  bankrupt  were  legitimate;  In  re 
y.  &  M.  Lunlber  Co.,  182  Fed.  237,  bank's  discounting  note  and  paying 
corporation's  indebtedness  to  it  fiom  proceeds  in  pursuance  of  prior 
agreement  to  make  such  application  of  proceeds  of  loan  is  voidable  pref- 
erence, where  corporation  was  insolvent  at  time  of  loan  and  bank  had 
reasonable  ground  to  believe  preference  was  intended;  McDonald  v. 
Clearwater  Shortline  Ry.  Co.,  164  Fed.  1013,  holding  evidence  insuffi- 
cient to  establish  insolvency  at  time  of  assignment  of  debt  due  to  cor- 
poration as  security  for  past  and  future  overdrafts  or  that  bank  had 
reasonable  ground  to  believe  preference  was  intended,  so  as  to  render 
transfer  voidable  preference;  Irish  v.  Citizens'  Trust  Co.,  163  Fed.  886, 
888,  bank  holding  notes  of  depositor  which  are  due  has  right  to  charge 
same  to  depositor's  account;  Lowell  v.  International  Trust  Co.,  158  Fed. 
783,  784,  86  C.  C.  A.  137,  fact  that  account  assigned  by  bankrupt  to 
creditor  as  collateral  security  more  than  four  months  before  bankruptcy 
was  collected  within  four  months  of  bankruptcy  does  not  entitle  trustee 
to  recover  collections  as  preferences;  Tomlinson  v.  Bank  of  Lexington, 
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145  Fed.  826,  76  0.  C.  A.  400,  where  bank  allowed  overdraft  o&  eondi- 
tion  that  customer  assign  good  accounts  to  oover  it,  such  assignment  not 
preference,  though  customer  insolvent;  In  re  Philip  Semmer  Glass  Co., 
135  Fed.  77,  67  C.  C.  A.  551,  applying  rule  where  notes  not  due  on  day  of 
adjudication;  Hooks  v.  Gila  Valley  Bank  etc.  Co.,  12  Aria.  318,  100 
Pac.  807,  bank  may  set  off  overdue  note  of  insolvent  depositor  against 
his  deposit;  Nisbet  v.  Si|;el-Campion  Live  Stock  Commission  Co.,  21 
Colo.  App.  527,  123  Pac.  120,  factor's  claim  for  reimbursement  out  of 
proceeds  of  consignment  for  advances  and  expenses  incurred  in  making 
consignmrat  does  not  put  it  in  attitude  of  seeking  preference  within 
meaning  of  Bankruptcy  Act;  Booth  v.  Prete,  81  Conn.  637,  15  Ann. 
Gas.  306,  20  L.  R.  A.  (N.  S.)  863,  71  Atl.  939,  bank  having  discounted 
note  of  bankrupt  in  good  faith  may  set  off  amount  of  note  against 
bankrupt's  deposit;  Chisholm  v.  First  Nat.  Bank,  269  111.  116,  118,  120, 

109  N.  £.  659,  660,  where  insolvent  corporation  deposits  proceeds  of  sale 
of  property  in  bank  within  four  months  .of  filing  of  petition  in  bank- 
ruptcy, deposits  may  be  set  off  against  indebtedness  to  bank;  Curtis  v. 
Davidson,  215  N.  T.  399, 109  N.  E.  482,  receiver  of  insolvent  bank  suing 
indorser  upon  notes  may  recover  only  amount  of  notes  less  deposit; 
Frank  v.  Mercantile  Nat.  Bank,  182  N.  T.  268,  108  Am.  St.  Bep.  805, 
74  N.  E.  842,  notes  may  be  set  off  in  suit  by  assignee,  though  not  due 
at  time  of  bankruptcy;  Whi taker  v.  Crowder  State  Bank,  26  OkL  789, 

110  Pac.  777,  allowing  bank  to  set  off  bankrupt's  indebtedness  to  it 
against  his  deposit;  Conquest  v.  Broadway  Nat.  Bank,  134  Tenn.  21, 
183  S.  W.  161,  bank  may  set  off  amount  of  depositor's  note  against  de- 
ceased depositor,  although  deposit  is  assigned  to  widow  as  her  year's 
support;  Wagner  v.  Citizens'  Bank  etc.  Co.,  122  Tenn.  173,  179,  136 
Am.  St  Rep.  869,  19  Ann.  Oas.  483,  122  S.  W.  247,  249,  bank  has  no 
right  of  setoff  for  indebtedness  to  it  against  special  deposit  made  by 
bankrupt  for  all  creditors ;  State  v.  Clement  Nat.  Bank,  84  Vt.  180,  Ann. 
Gas.  1912D,  22,  78  Atl.  949,  statute  taxing  interest  bearing  deposits  in 
national  bank  is  not  tax  on  property  of  bank,  but  is  tax  upon  credit 
depositor  receives. 

Explained  in  In  re  Starkweather  &  Albert,  206  Fed.  799,  bank,  not 
having  exercised  right  of  setoff  against  depositor's  account  and  receiving 
payment  by  check,  could  not  claim  payment  was  not  preferential  be- 
cause of  right  of  setoff. 

Distinguished  in  He3im:ian  v.  Third  Nat.  Bank  of  Jersey  City,  216  Fed. 
687,  where  indorser  on  notes  gives  check  to  bank  before  notes  are  due, 
which  check  is  certified  and  chaiged  to  his  account,  bank's  application 
of  amount  of  check  to  payment  of  notes  after  bankruptcy  is  not  exer- 
cise of  right  of  setoff  by  bank  and  pa3rment  is  preference;  In  re  National 
Lumber  Co.,  212  Fed.  929,  129  C.  C.  A.  448,  where  bankrupt  discounted 
note  of  lumber  company  before  it  matured  with  reasonable  cause  to  be- 
lieve company  was  insolvent,  and  funds  were  accumulated  in  bank  with 
purpose  of  paying  note,  payment  by  check  two  days  before  bankruptcy 
was  voidable  preference;  In  re  Wright-Dana  Hardware  Co.,  212  Fed. 
400, 129  C.  C.  A.  73  (affirming  207  Fed.  642,  643,  644,  645),  bank  was  en- 
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titled  to  benefit  of  setoffs  of  deposits  against  banknipt's  indebtedness 
made  prior  to  January  1,  1912,  but  setoffs  made  after  that  date,  when 
bank  knew  of  insolvency  and  that  preference  was  intended,  are  prefer- 
ential payments;  Continental  eto.  Sav.  Bank  v.  Chicago  Title  etc.  Co., 
199  Fed.  708,  118  C.  C.  A.  142,  holding  bank  was  not  entitled  to  setoff 
special  deposits  against  bankrupt 's  indebtedness  to  it;  Chicago  Title 
etc.  Co.  V.  Federal  Trust  &  Sav.  Bank,  192  Fed.  975,  application  of  four 
thousand  two  hundred  and  fifty  dollars  deposited  in  bank  to  protect 
margin  certificates  issued  to  him  by  bank  was  preferential  payment; 
In  re  Perlheft^r,  177  Fed.  302,  voluntaiy  payment  of  note  of  firm  to 
bank  by  member  of  firm  after  his  partner's  retirement  and  when  firm 
was  insolvent  six  days  before  filing  of  petition  in  bankruptcy  was  prefer- 
ential payment;  In  re  Shults,  132  Fed.  574,  575,  debtor  of  suspended 
bank  cannot  set  off  claims  of  depositors  assigned  to  him  after  suspen- 
sion ;  Chisholm  v.  First  Nat.  Bank  of  Le  Roy,  269  HI.  122,  109  N.  £. 
661,  direct  payment  by  insolvent  corporation  to  bank  on  five  thousand 
dollar  note  was  voidable  as  preference ;  Cox  v.  First  Nat.  Bank  of  Lake 
Charles,  126  La.  100,  52  South.  231,  where  railroad  contractor  to  secure 
money  to  perform  contracts  assigns  payments  to  be  received  to  bank 
eight  months  before  insolvency  and  railroad  pays  over  fifteen  thousand 
dollars  to  bank,  last  payment  of  four  thousand  dollars  four  days  before 
bankruptcy  is  voidable  as  preference;  Knoll  v.  Commercial  Trust  Co., 
249  Pa.  199,  Ann.  Cai.  19160,  988,  L.  R.  A.  1916A,  688,  94  Atl.  751,  bank 
i-eeeiving  payment  of  bankrupt's  notes  within  four  months  of  bank- 
ruptcy with  knowledge  of  insolvency  receives  preference. 

Setoff  under  American  bankruptcy  acts.  Note,  AniL  Oaa.  19160, 
976. 

Setoff  by  bank  of  deposit  against  debt  due  bank  by  depositor  as 
voidable  transfer  under  bankruptcy  law.  Notes,  16  Ann.  Oaa. 
807;  Ann.  Om.  19160,  990. 

Setoff  by  bank  against  bankrupt's  deposit  as  preference.  Note,  20 
L.  R.  A.  (N.  S.)  863. 

Validity  of  transfer  to  secure  pre-eziating  debt  within  four  months 
of  bankruptcy,  in  absence  of  fraudulent  intent  or  reasonable 
cause  to  believe  it  a  preference.    Note,  15  L.  R.  A.  (N.  S.)  375. 

192  17.  a  14S-167,  48  I..  Ed.  385,  24  Sl^.  Ct.  247,  SOTAI.  IN8.  00.  T. 
1£ABTDI. 

Under  act  of  1900,  direct  review  in  Bnpreme  Oonrt  may  be  liad  on  writ 
ofWror  to  District  Oourt  of  Porto  Bico,  where  amount  in  dispute  exceeds 
flvt^  thousand  dollars. 

Ai^roved  in  Garrozi  v.  Dastas,  204  U.  S.  71,  51  L.  Ed.  376,  27  Sup. 
Ct.  224,  Cueli  t.  Rodriguez,  198  U.  S.  581,  49  L.  Ed.  1172,  25  Sup.  Ct. 
804,  and  Hijo  v.  United  States,  194  U.  S.  321,  48  L.  Ed.  995,  24  Sup.  Ct. 
727,  all  reaffirming  rule;  Amado  v.  United  States,  195  U.  S.  175,  176, 
49  L.  Ed.  146,  147^  25  Sup.  Ct.  13^  holding  Federal  question  not  prop- 
erly raised. 


f 
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Denial  of  Ualiillty  on  insnrance  policy  wairei  proof  of  loss. 
Approved  in  Bemhard  v.  Rochester  German  Ins.  Co.,  79  Cann.  392, 
397,  8  Ann.  Oaa.  298,  65  Atl.  135,  137,  insurance  company  is  estopped 
to  deny  waiver  of  proofs  of  loss  where  generad  agent  tells  insared  there 
are  no  further  papers  required  and  that  he  will  attend  to  the  rest. 

Insurance  policy  should  be  construed  most  strongly  against  insnier. 
Approved  in  Western  Union  Tel.  Co.  v.  Hughes,  228  Fed.  888,  143 
C.  C.  A.  283,  construing  plan  adopted  hy  telegraph  company  for  pay- 
ment of  accident  benefits  to  employees  and  life  insurance  to  ben- 
eficiaries and  holding  telegraph  company  could  not  require  release  of 
railroad  for  death  of  employee  as  condition  of  payment  of  insurance; 
Tillamook  Lumbering  Co.  v.  Liverpool  etc.  Ins.  Co.,  175  Fed.  509,  con- 
struing policy  on  sawmill  and  electric  light  plant  and  holding  insured's 
failure  to  keep  watchman  on  duty  while  plant  was  temporarily  shut 
down  over  Sunday  was  not  breach  of  condition;  Aetna  Indemnity  Co.  v. 
J.  R.  Crowe  Coal  &  Min.  Co.,  154  Fed.  555,  83  C.  C.  A.  431,  renewal  of 
employer's  liability  bond  did  not  include  statement  of  employer  that 
checks  signed  by  employee  should  be  countersigned,  and  failure  to  per- 
form such  representation  did  not  relieve  surety  from  liability  on  bond; 
Aetna  Ins.  Co.  v.  Lipsitz,  130  Ga.  180,  14  Ann.  Cas.  1070,  60  S.  E.  535, 
iron-safe  clause  of  insurance  policy  was  sufficiently  complied  with  by 
keeping  of  books  from  which  amount  of  sales  and  purchases  can  be 
ascertained  and  cash  sales  distinguished  from  credit  by  those  familiar 
with  system;  Stix  v.  Travelers'  Indemnity  Co.,  175  Mo.  App.  177,  179, 
157  S.  W.  872,  where  policy  insuring  automobile  by  express  provision 
remits  twenty-five  dollars  of  damage  to  company,  instruction  of  court 
authorizing  recovery  of  full  value  of  damage  without  remitting  such 
amount  was  erroneous;  Sullivan  v.  Mercantile  Town  Mut.  Ins.  Co.,  20 
Okl.  470,  129  Am.  St.  Bep.  761,  94  Pac.  680,  under  stipulation  that 
entire  policy  shall  be  void  if  subject  of  insurance  is  personalty  and  is 
encumbered,  forfeiture  cannot  be  declared  because  one  item  separately 
valued  is  encumbered  by  mortgage,  where  property  is  partly  real  and 
partly  personal;  Rawl  v.  Amerioan  Cent.  Ins.  Co.,  94  S.  C.  302,  Ann. 
Oas.  1915A,  1231,  45  L.  &.  A.  (N.  8.)  463,  77  S.  E.  1014,  construing  fire 
policy  and  holding  company  was  bound  to  give  five  days '  notice  of  can- 
cellation to  mortgagee  named  in  policy  to  whom  loss  was  payable  as  his 
interest  appeared;  dissenting  opinion  in  Lefler  v.  New  York  Life  Ins.  Co., 
143  Fed.  819,  74  C.  C.  A.  488,  majority  holding  that  life  policy  clearly 
showed  portion  of  premium  paid  with  note  not  subject  to  provision 
giving  grace  on  premium  payments ;  dissenting  opinion  in  Atlas  Reduc- 
tion Co.  V.  New  Zealand  Ins.  Co.,  138  Fed.  512,  9  L.  R.  A.  (N.  S.)  483, 
71  C.  C.  A.  21,  majority  holding  chattel  mortgage  to  firm  to  whom  loss 
payable  changed  interest  so  as  to  avoid  policy. 

What  are  losses  or  damages  by  fire  within  the  meaning  of  insur- 
ance.   Note,  183  Am.  St.  Rep.  1094. 
Divisibility  of  insurance  contracts.    Note,  Amu  Cas.  19120,  989. 
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Divisibility  of  insnranee.    Note,  51  L.  R.  A.  (N.  8.)  1062. 

Automobile  insurance.    Note,  Ann.  Gas.  1915A,  682. 

Alienation  by  or  to  partner  or  joint  owner  as  change  in  title  or 
interest  within  condition  in  fire  insurance  policy.  Note,  Ann.  Cas. 
1916B,  954. 

Liability  of  insurer  for  property  destroyed  by  mob.  Note,  20 
L.  R.  A.  (N.  8.)  277. 

Formation  of  partnership  or  change  in  personnel  of  firm  as  affecting 
change  of  title  or  ownership  within  provision  of  policy.  Note, 
81  K  R.  A.  (N.  8.)  445. 

192  U.  a  16&-179,  48  L.  Ed.  391,  24  Sup.  Ot.  227,  WARD  ▼.  SHBRMAN. 

-" — Be8d88ion~^  contract  of  conyeyance  of  mortgaged  property  to  mort- 
gagee for  failure  of  latter  to  cancel  notes  Is  barred  by  laches  of  three  and 
one-half  yean. 

Approved  in  In  re  International  Mineral  Co.,  222  Fed.  427,  failure 
to  rescind  promptly  defeats  rescission  of  trustee's  contract  for  sale  of 
bankrupt's  interest  in  talc  quarries;  In  re  Watmough,  210  Fed.  542, 
holding  vendor's  right  .to  rescind  contract  and  to  recover  ^roods  or  pro- 
ceeds was  lost  by  delay;  Davis  v.  Louisville  Trust  Co.,  181  Fed.  22,  30 
If.  R.  A.  (N.  8.)  1011,  104  C.  C.  A.  24,  claimant  induced  by  fraudulent 
representations  to  purchase  stock  in  corporation  seeking  rescission  prior 
to  bankruptcy  is  not  barred  by  laches,  and  may  prove  claim  in  bank- 
ruptcy for  purchase  price  of  stock. 

Distinguished  in  Stevens  v.  Grand  Central  Min.  Co.,  133  Fed.  31,  67 
C.  €.  A.  284,  where  suit  dismissed  after  plaintiff's  death  but  before 
administration,  suit  brought  nine  months  thereafter  not  too  late  in  spite 
of  State  statute  of  limitations. 

Mortgagee  ^dd  not  repudiate  contract  of  sale  by  suit  on  note  which  was 
action  for  value  of  mortgaged  cattle  not  dellyered. 

Approved  in  Sherman  v.  Ward,  9  Ariz.  329,  83  Pac.  357,  in  action  on 
promissory  note,  which,  under  decision  of  Federal  SupfSffie  Court,  is  to 
be  r^arded  as  action  for  damages  for  breach  of  contract  for  failure  to 
deliver  mortgaged  cattle,  evidence  is  insufficient  to  support  judgment  for 
plaintiff. 

• 

192  XT.  8.  179-180,  48  L.  Ed.  897,  24  8np.  Ot.  231,  WABASH  R.  B.  00.  ▼. 


Statute  must  be  construed  in  light  of  circumstances  for  which  it  was 
Intended. 

Approved  in  Shallus  v.  United  States,  162  Fed.  655,  89  C.  C.  A.  445, 
eonstming  Tariff  Act  of  1897  in  light  of  records  and  debates  in  Con- 
gress and  holding  disks  cut  as  by-product  from  tin  plate  and  reduced 
to  value  of  one-fifth  of  tin  plate  are  not  ''manufactured  from  tin 

plate.*' 

XIX— 8 
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Wliether  payment  by  carrier  of  datiefl  exacted  on  imported  gooda  giyes 
it  lien  under  Pederal  statntee  raises  Federal  question. 

Approved  in  First  Nat.  Bank  of  Jeannette  v.  Missouri  Glass  Co., 
243  Mo.  412,  147  S.  W.  1031,  writ  of  error  will  lie  from  St.  Louis  Coui-t 
of  Appeals  direct  to  Federal  Supreme  Court  in  case  transferred  to  it  from 
Missouri  Supreme  Court;  Applegate  v.  Travellers'  Ins.  Co.,  153  Mo.  App. 
76,  77,  132  S.  W.  6,  appeal  attacking  validity  of  statute  of  1909  declar- 
ing suicide  is  no  defense  to  action  on  life  policy  does  not  raise  Constitu- 
tional question,  where  statute  has  been  adjudged  valid  by  State  and 
Federal  Supreme  Courts ;  Mathew  v.  Wabash  Ry.  Co.,  115  Mo.  App.  479, 
81  S.  W.  647,  defense  that  plaintiff  was  injured  owing  to  increased  peril 
caused  by  Safety  Appliances  Act  raises  Federal  question ;  dissenting  opin- 
ion in  Holden  Land  etc.  Stock  Co.  v.  Interstate  Trading  Co.,  233  U.  S. 
544,  68  L.  Ed.  1087,  34  Sup.  Ct.  661,  majority  dismissing  writ  of  error 
to  review  decision  of  State  court  resting  on  non-Federal ^ound  that 
deed  absolute  in  form  was  mortgage  and  mortgagee  should  be  allowed  to 
redeem  on  payment  of  debt  with  legal  interest,  where  debtor  was  not 
availing  himself  of  remedy  of  statute  for  payment  of  usuriou;B  interest. 

Terminal  carrier  has  lien  for  duties  paid  at  port  of  entry  that  initial 
carrier  failed  to  pay. 

Approved  in  Bennett  Bros.  Lumber  Co.  v.  Robinson,  159  Fed.  913,  87 
C.  C.  A.  90,  railroad  company  receiving  lumber  as  connecting  carrier  is 
subrogated  to  lien  of  lake  carrier  for  freight  advanced;  Berry  Coal  etc. 
Co.  V.  Chicago  etc.  Ry.  Co.,  116  Mo.  App.  231,  92  S.  W.  720,  final  carrier 
may  execute  general  average  bond,  proper  on  its  face,  and  hold  con- 
signee therefor. 

ft 

Where  contract  of  shipment  over  several  lines  provides  carrier  is  liable 
only  for  loss  op  its  own  line,  last  carrier  is  not  liable  for  damages  resulting 
from  inspection  by  customs  ofhceffs  on  another  line. 

Approved  in  Arizona  Eastern  R.  R.  Co.  v.  Stewart,  17  Ariz.  232,  149 
Pac.  755,  allowing  recovery  in  action  by  terminal  carrier  for  freight 
charges  on  shipment  of  livestock,  where  shipper  claims  stock  is  injured 
by  negligence  of  initial  carrier. 

Liability  of  connecting  carrier  for  loss  beyond  own  line.    Note,  31 
L.  E.  A.  (N.  S.)  98. 

Liability  of  carrier  of  goods  or  livestock  by  land  for  deviation  from 
route.    Note,  16  Ann.  Oas.  76^  79. 

192  XT.  8.  189-200,  .48  I..  Ed^  401,  24  Sup.  Ot.  234,  CBOaaMAlf  Y.  LURBIAIL 

Laws  of  New  York  of  1893  prohibiting  sale  of  adulterated  food  within 
State,  as  applied  to  imported  food,  is  valid. 

Approved  in  Adams  v.  Milwaukee,  228  U.  S.  582,  57  L.  Ed.  976,  33 
Sup.  Ct.  610,  upholding  municipal  ordinance  subjecting  venders  of  milk 
from  cows  outside  city  to  different  regulations  from  venders  of  milk 
from  cows  within  city;  Savage  v.  Jones,  225  U.  S.  525,  533,  56  L.  Ed. 
1191,  1195.  32  Sup.  Ct.  715,  upholding  statute  of  Indiana  of  1907  regu- 
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lating  sale  and  requiring  diselosure  of  ingredients,  bat  not  formula,  of 
concentrated  commercial  food  for  stock;  William  R.  Compton  Co.  v. 
Allen,  216  Fed.  548,  Acts  35th  Gen.  Assem.  Iowa,  c.  137,  known  as  ''Blue 
Sky  Law,"-  prohibiting  nonresident  from  selling  stocks  and  bonds  within 
State  witiumt  certificate  from  Secretary  of  State,  is  void ;  In  re  Arkan- 
sas Rate  Ceases,  187  Fed.  301,  enjoining  enforcement  of  intrastate  pas- 
senger and  freight  rates  established  by  comnffssion  under  act  of 
Arkansas  of  1907,  as  confiscatory;  Logan  &  Bryan  v.  Postal  Tel.  etc. 
Co.,  157  Fed.  583,  statute  of  Arkansas  prohibiting  dealings  in  futures 
within  its  borders  is  valid  as  applied  to  contracts  of  interstate  telegraph 
company  to  be  performed  in  other  States,  where  such  transactions  are 
not  prohibited:  People  v.  Price,  257  111.  595,  Ann.  Oas.  1914A,  1164, 
101  N.  E.  199,  upholding  pure  food  law  of  1907  prohibiting  use  of  boric 
acid  in  preservatives;  St.  Louis  v.  Leissing,  190  Mo.  480,  109  Am.  St. 
Rep.  774,  89  8.  W.  613,  upholding  law  providing  for  inspection  of  mills 
and  fixing  standard  thereof;  People  v.  Yon  Kampen,  210  N.  T.  385,  104 
N.  £.  943,  upholding  Agricultural  Law,  §  41,  prohibiting  coloring  of 
imitation  butter;  State  v.  Armour  ft  Co.,  27  N.  D.  202,  145  N.  W.  1042, 
upholding  law  of  1911  regulating  size  of  pails  and  labeling  of  lard  sold 
in  State,  as  applied  to  lard  shipped  into  State,  where  original  package  was 
railway  car  or  crate;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  333,  42 
L.  R.  A.  (N.  8.)  984,  126  Pac.  738,  upholding  act  of  1905  imposing  pen- 
alty of  one  dollar  per  day  on  railroads  for  failure  to  furnish  cars  as 
required  by  act;  Vamville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98 
S.  C.  73,  79  S.  E.  703,  upholding  provision  of  Code  of  1912  requiring 
carrier  to  adjust  claims  for  overcha^es  or  loss  or  damage  to  property 
in  its  possession  within  specified  period,  applying  to  intrastate  and  inter- 
state shipments;  Jewett  Bros.  So  Jewett  v.  Small,  20  S.  D.  240,  105 
N.  W.  740,  section  11  of  Laws  of  1905,  requiring  name  of  manufacturer 
and  location  of  factory  to  be  placed  on  packages  of  food,  is  void  as 
interference  with  interstate  commerce;  McDermott  v.  State,  143  Wis. 
37,  21  Ann.  Oas.  1515,  126  N.  W.  893,  upholding  laws  of  1907  prohibit- 
ing sale  of  syrups  not  labeled  as  therein  prescribed. 

192  n.  8.  201-217,  48  L.  Ed.  406,  24  Sup.  Ot.  241,  STANISLAUS  OOUNTT 
▼.  SAK  JOAQUIN  *  KINGS  BIVEB  OANAL  *  IBR.  00. 

Acceptance  by  corporation  of  provision  of  Oallfomla  statute  of  1862, 
whlcb  was  a  general  statute  for  the  formation  of  corporations,  constitnted 
a  contract. 

Approved  in  Russell  v.  Sebastian,  233  U.  S.  203,  Ann.  Oas.  19140, 
1282,  58  L.  Ed.  921,  34  Sup.  Ct.  517,  grant  to  lay  pipes  and  conduits  in 
streets  of  Los  Angeles,  after  acceptance,  cannot  be  withdrawn  as  to 

streets  in  which  pipes  have  not  been  laid. 

« 

Provision  of  Oalifomia  Act  of  1862,  prohibiting  reduction  of  ratei  of 
corporation  organized  under  act  below  qpedfled  per  cent  la  not  contract 
impaired  by  act  of  1886. 


^ 
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Approve  in  San  Francisco-Oakland  Terminal  Rys.  y.  City  of  Ala- 
meda, 226  Fed.  892,  statnte  of  California  of  1897  which  is  charter  of 
Alameda  authorizing  council  to  fix  railway  rates  is  not  inviolable  con- 
tract precluding  subsequent  reductions;  Omaha  Water  Co.  v.  Omaha, 
147  Fed.  6,  9,  10,  8  Ann.  Oas.  614,  12  L.  B.  A.  (N«  S.)  736,  77  C.  C.  A. 
267,  holding  ordinance  under  which  company  agreed  to  cM)nstruct  and 
operate  for  twenty-five  years  waterworks  at  rates  to  be  agreed  upon, 
not  exceeding  a  certain  maximum,  to  he  binding  contract;  Boise  City 
Irr.  etc.  Co.iv.  Clark,  131  Fed.  420,  65  C.  C.  A.  399,  irrigation  company 
cannot  charge  some  customers  less  than  others  and  then  attach  maximum 
rate,  because  as  to  latter  it  will  not  yield  reasonable  return;  State  ex 
rel.  Marshall  v.  Wyandotte  County  Gas  Co.,  88  Kan.  174,  127  Pac.  642, 
laws  of  1903  did  not  authorize  mayor  and  council  of  Kansas  City  to 
contract  with  gas  company  as  to  rates  for  period  of  twenty  years,  and 
company  had  no  right  to  raise  rates  in  1911  without  consent  of  commis- 
sion; Brunswick  etc.  Water  Dist.  v.  Maine  Water  Co.,  99  Me.  380,  59 
Atl.  540,  amount  which  has  been  wisely  expended  a  primary  but  not  the 
sole  consideration  in  determining  reasonableness  of  rates;  Gleason  v. 
Wood,  28  Okl.  509,  114  Pac.  706,  section  4  of  Act  of  Congress  of  1908 
for  removal  of  restrictions  from  lands  of  Indian  allottees  is  valid  and 
such  lands  are  taxable;  State  ex  rel.  Webster  v.  Superior  Court,  67 
Wash.  42,  Ann.  Oas.  1913D,  78,  L.  B.  A.  19150,  287, 120  Pac.  863,  Public 
Utilities  Act  of  1911  providing  for  regulation  of  public  service  corpora- 
tion and  creating  Public  Service  Commission  with  power  to  establish 
rates  is  valid  and  supersedes  city  ordinances  regulating  public  service 
corporations;  dissenting  opinion  in  Rochester  v.  Rochester  Ry.  Co.,  182 
N.  Y.  125,  70  L.  E.  A.  773,  74  N.  E.  961,  majority  holding  that  street 
railway  might  be  compelled  to  pave  between  tracks  in  spite  of  law  pur- 
porting to  exempt  it  therefrom. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  B.  A.  19160,  275,  278,  281. 

Statnte  of  CaUfomia  of  1885  establishing  limits  within  which  super- 
Yiflors  may  fix  rates  to  be  charged  by  irrigation  oompaniee  and  ordinance 
of  Stanislaua  County  of  1896,  are  vaUd. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S.  600, 
Ann.  Oas.  1916A,  1,  59  L.  Ed.  743,  35  Sup.  Ct.  429,  statute  of  North 
Dakota  of  1907  fixing  maximum  intrastate  rates  for  coal  in  carload  lots 
is  void;  Simpson  v.  Shepard,  230  U.  S.  434,  Ann.  Gas.  1916A,  18,  48 
I*.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1556,  33  Sup.  Ct.  729,  whether  maximum 
intrastate  rates  afford  fair  return  on  intrastate  business  of  interstate  car- 
rier must  be  determined  by  considering  separately  returns  from  interstate 
and  from  intrastate  business;  Mayor  etc.  of  the  City  of  Knoxville  v. 
Knoxville  Water  Co.,  212  U.  S.  17,  58  L.  Ed.  882,  29  Sup.  Ct.  148,  quaere, 
whether  ordinance  fixing  water  rate  yielding  return  of  four  per  cent 
after  allowing  two  per  cent  for  depreciation  is  confiscatory ;  Home  Tel. 
A  Tel.  Co.  ▼.  Lo8  Angeles,  211  U.  S.  273,  53  L.  Ed.  183,  29  Sup.  Ct.  50, 
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statute  of  California  of  1901  does  not  authorize  manlcipality  to  contract 
away  charter  power  to  regulate  telephone  rates,  and  ordinance  regulat- 
ing rates  is  valid ;  Fair  Haven  etc.  R.  R.  Co.  v.  New  Haven,  203  U.  S. 
389,  51  L.  Ed.  241,  27  Sup.  Ct.  74,  statute  of  1895  of  Connecticut  in 
effect  amending  railroad  charter,  and  assessments  for  street  paving 
thereunder,  are  valid;  Des  Moines  Gas  Co.  v.  Des  Moines,  199  Fed.  206, 
denying  injtinction  to  restrain  enforcement  of  ordinance  establishing 
ninety  cent  gas  rate;  Imperial  Water  Co.  No.  5  v.  Holabird,  197 
Fed.  16,  116  C.  C.  A.  526,  contract  between  California  Development 
Company  and  Imperial  "Water  Company  purporting  to  grant  former  ex- 
elusive  right  to  entire  shares  of  capital  stock  of  latter  and  enabling 
former  to  charge  settlers  for  water  rights  to  lands  is  void  for  want  of 
consideration  and  lack  of  authority  of  Imperial  Company  to  make  such 
agreement;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  196  Fed.  821, 
822,  Act  of  Alabama,  1907,  fixing  maximum  rates  on  intrastate  shipments 
is  void  as  to  complainant  railroads  on  showing  that  intrastate  business  is 
done  at  loss  or  at  profit  less  than  one  per  cent;  San  Joaquin  etc.  Irri- 
gation C«.  V.  Stanislaus  County,  191  Fed.  877,  892,  dissolving  preliminary 
injunction  to  restrain  enforcement  of  water  rates  established  by  super- 
visors of  Stanislaus,  Merced  and  Fresno  counties;  Boise  City  Irr.  etc. 
Co.  V.  Turner,  176  Fed.  375,  contracts  between  Idaho  irrigation  com- 
pany and  land  owners  granting  water  rights  at  fixed  price  are  not 
affected  l^  act  of  Idaho  of  1895,  and  are  enforceable;  Contra  Costa 
Water  Co.  v.  Oakland,  165  Fed.  532,  granting  injunction  to  restrain 
enforcement  of  resolution  of  city  council  fixing  water  rates  on  showing 
that  net  income  would  be  less  than  five  per  cent;  Consolidated  Gas  Co. 
V.  New  York,  157  Fed.  855,  enjoining  enforcement  of  laws  of  New  York 
of  1905  and  1906  and  order  of  State  commission  regulating  rates  of 
gas  company  upon  showing  that  rates  do  not  afford  fair  return  on  in- 
vestment; Contra  Costa  Water  Co.  v.  Oakland,  159  Cal.  334,  113  Pac. 
674,  upholding  ordinance  regulating  water  rates  which  affords  net 
revenue  of  five  and  sixty-eight  hundredths  per  cent  on  value  of  property 
in  service;  Cedar- Rapids  Gaslight  Cp.  v.  Cedar  Rapids^  144  Iowa,  449,  138 
Am.  St  Eep.  299,  48  L.  B.  A.  (N.  S.)  l025,  120  N.  W.  974,  denying 
injunction  to  restrain  enforcement  of  gas  rates  established  by  commis- 
sion; Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95  Kan.  619, » 
148  Pac.  672.  upholding  rate  established  by  commission  on  shipment  of 
coal  between  two  specified  points  in  Kansas;  McGrew  v.  Missouri  Pao. 
Ry.  Co.,  230  Mo.  531,  132  S.  W.  1086,  short-haul  provision  of  act  of 
1872  was  not  rendered  invalid  by  adoption  of  Constitution  of  1875; 
Puget  Sound  Electric  Ry.  v.  Railroad  Commission,  65  Wash.  85,  Ann. 
Cas.  191SB,  76S,  117  Pac.  744,  upholding  order  of  commission  establish- 
ing schedule  of  passenger  rates  upon  inter-city  electric  lines ;  Coal  &  Coke 
Ry.  Co,  V.  Conley,  67  W.  Va.  190,  191,  67  S.  E.  639,  640,  upholding  act 
of  1907  limiting  passenger  rates  of  railroads  fifty  miles  long  and  over 
to  two  cents. 

Power  of  foui-t  to  fix  or  regulate  rates  of  irrigation  company.    Note, 
16  Ann.  Cas.  800. 


J 
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State  regulation  of  irrigation  eompanv's  rates.    Note,  12  L.  B.  A. 
(N.  S.)  712. 

Under  provision  of  Constitution  of  1849,  legislature  had  power  to  alter 
or  amend  act  of  A862  by  act  of  1^86  providing  for  establislunent  of  rates. 
Approved  in  Chicago  etc.  R.  R.  Co.  v.  Wisconsin,  238  tJ.  S.  502, 
L.  R.  A.  1916A,  1133,  59  L.  Ed.  1431,  35  Sup.  Ct.  869,  statute  of  Wis- 
consin imposing  penalties  on  sleeping-car  companies  for  lowering  upper 
berth  before  it  is  actually  engaged  is  taking  of  property  without  due 
process  and  cannot  be  justified  under  reserve  power  to  alter  charter  of 
corporation ;  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  164  Fed.  577,  section  536, 
Civil  Code  of  California,  prior  to  re-enactment  in  1905,  granting  right 
to  telegraph  companies  to  construct  lines  upon  public  roads  or  high- 
ways, did  not  include  telephone  companies,  and  ordinance  requiring  tele- 
phone company  to  remove  poles  and  wires  from  street  after  expira- 
tion of  franchise  is  valid;  Southern  Ry.  Co.  v.  Greene,  160  Ala.  412, 
49  South.  409,  act  of  1907  requiring  foreign  corporation  to  pay  fran- 
chise tax,  as  applied  to  foreign  corporation  licensed  to  do  business  within 
State,  is  valid;  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  380,  33  L.  R.  A. 
(N.  S.)  706.  108  N.  W.  916,  upholding  act  of  27th  Gen.  Assem.,  p.  33, 
c.  49,  atmending  Code,  §  2071,  making  railroad  liable  for  injuries  to 
servant  resulting  from  negligence  of  fellow-servant,  rej^ardless  of  in- 
demnity contract  entered  into  prior  to  injury;  Attorney  General  v. 
Haverhill  Gaslight  Co.,  215  Mass.  402,  Ann.  Cas.  1914C.  1266,  101 
N.  E.  1065,  statute  of  1886  prohibiting  transfer  of  franchise  without 
legislative  authority  as  construed  to  prohibit  gas  company  from  selling 
physical  property,  including  pipes  and  mains,  is  valid  exercise  of  re- 
serve power  to  amend  corporate  charters ;  McCook  Irrigation  etc.  Co.  v. 
Burtless,  98  Neb.  145,  L.  R.  A.  1915D,  1206,  152  N.  W.  336,  contracts 
between  irrigation  company  and  water  users  are  entered  into  subject  to 
right  of  State  to  regulate  rates;  Nebraska  Telephone  Co,  v.  Lincoln, 
82  Neb.  68,  28  L.  R.  A.  (N.  S.)  221,  117  N.  W.  287,  upholding  ordinance 
of  1907  imposing  occupation  tax  upon  telephone  companies,  measured  by 
gross  receipts,  and  providing*for  deduction  of  occupation  tax  paid  by 
telephone  companies  under  existing  ordinances;  Milwaukee  Electric  Ry. 
etc.  Co.  V.  Railroad  Commission,  153  Wis.  624,  Ann.  Gas.  1915A,  911. 
L.  R.  A.  1915r,  744,  142  N.  W.  501,  statute  of  1911  did  not  authorize  es- 
tablishment of  rates  for  term  of  franchise,  and  ordinance  of  1900  estab- 
lishing rates  is  not  contract  impaired  by  order  of  commission  of  1912 
changing  rates;  Manitowoc  v.  Manitowoc  etc.  Traction  Co.,  145  Wis. 
28,  140  Am.  St.  Rop.  1056,  129  N.  W.  930,  State  under  reserve  power 
may  alter  intcrurban  rate  established  by  contract  between  city  and  rail- 
way under  authority  of  act  of  1898,  but  law  of  1905  makes  no  change 
in  existing  rates  and  does  not  supersede  contract. 

TTnder  act  of  1885  of  Oalifomia,  irrigation  company  woold  not  be 
bound  to  accept  rates  fixed  by  counties  affording  return  of  less  than  six 
per  cent. 


23  BEDFORD  v.  UNITED  STATES.        192  U.  S.  217-225 

Approved  in  San  Joaquin  &  Kin^  River  etc.  Irr.  Co.  v.  Stanislaus 
County,  163  Fed.  569,  573,  575,  578,  granting  preliminary  injunction  to 
restrain  supervisors  of  Merced,  Fresno  and  Stanislaus  counties  from 
enforcing  rates,  alleged  not  to  allow  income  authorized  by  statute  of 
1885,  until  legality  of  rates  is  determined. 

Returns  to  which  public  service  corporations  entitled.    Note,  L.  R. 
A.  1915A,  18,  26. 

192  IT.  &  217-225,  48  lu  Ed.  414,  24  Sup.  Ot.  238,  BEDFORD  T.^  ITNITED 
STATES.  •  '        * 

Damagea  to  land  from  flooding  and  erosion  as  result  of  revetments 
ereeted  by  government  is  not  taking  of  property  within  fifth  amendment. 

Approved  in  United  States  v.  Archer,  241  tJ.  S.  128,  60  L.  Ed.  921. 
36  Sup.  Ct.  521,  quaere  whether  liability  of  government  is  limited  to 
compensation  for  land  actually  occupied  by  dike,  or  whether  it  should 
include  compensation  for  land  destroyed  by  flooding  caused  by  dike; 
WiUink  v.  United  States,  240  U.  S.  581,  60  L.  Ed.  811,  36  Sup.  Ct.  424, 
denying  recovery  to  riparian  owner  on  Savannah  River  for  taking  of  his 
property  in  improvement  of  harbor;  Peabody  v.  United  States,  231 
U.  S.  538,  58  L.  Ed.  353,  34  Sup.  Ct.  159,  mere  location  of  battery  at 
Portsmouth  Harbor  is  not  appropriation  of  property  within  range  of  its 
guns ;  Jackson  v.  United  States,  230  U.  S.  18,  23,  57  L.  Ed.  1872,  1374, 
33  Sup.  Ct.  1011,  government  is  not  liable  for  damages  to  land  from 
overflow  resulting  from  construction  of  levees  along  Mississippi  River; 
Philadelphia  Co.  v.  Stimson,  223  U.  S.  627,  56  L.  Ed.  580,  32  Sup.  Ct. 
340,  riparian  owner  is  not  entitled  to  damages  from  overflow  of  land 
resulting  from  dam  constructed  across  Ohio  River  in  interest  of  navi- 
gation; West  Chicago  St.  R.  R.  Co.  v.  Illinois,  201  U.  S.  526,  50  L.  Ed. 
863,  26  Sup.  Ct.  518,  street  railway  may  be  compelled,  at  own  expense, 
to  lower  or  remove  tunnel  under  river  when  made  necessary  by  deepening 
to  improve  navigation;  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  584, 
50  L.  Ed.  606,  26  Sup.  Ct.  341,  railroad  may  be  compelled  to  rebuild 
bridge,  at  its  own  expense,  when  made  necessary  by  widening  stream 
for  drainage  purposes;  Manigault  v.  Springs,  199  U.  S.  484,  50  L.  Ed. 
280,  26  Sup.  Ct.  127,  plaintiff's  land  not  taken  when  he  was  compelled 
to  raise  his  dikes  to  prevent  flooding  from  dam  built  for  drainage  pur- 
poses; Garrison  v.  Greenleaf  Johnson  Lumber  Co.,  215  Fed.  578,  131 
C.  C.  A.  644,  removal  of  riparian  owners  docks  extending  beyond  new 
harbor  line  is  not  taking  of  property  entitling  owner  to  compensation; 
St.  Louis  Southwestern  Ry.  Co.  v.  Board  of  Directors  of  Miller  Levee 
District  No.  2,  207  Fed.  341,  125  C.  C.  A.  88,  State  is  not  liable  for  con- 
sequential damages  to  private  property  resulting  from  construction  of 
levees;  Coleman  v.  United  States,  :181  Fed.  602,  603,  where  effect  of 
dam  constructed  by  government  to  improve  navigation  is  to  increase 
overflows  in  extent  and  frequency,  owner  is  not  entitled  to  compensation 
for  taking  of  property. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Archer,  241 
U.  S.  140, 145, 147, 148,  60  L.  Ed.  926.  9?8,  929,  36  Sup.  Ct.  521,  majority 
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reversing  decision  of  Court  of  Claims  allowing'  recovery  of  damages  to 
plantation  from  flooding  by  Lelaad  Diko,  as  well  aa  far  land  actnaliy 
taken  for  site  of  dike. 

Whether  consequential  damages  to  property  from  proper  exercise 
of  governmental  power  is  taking.    Note,  4  Ann.  Oas.  1186. 

Casting  water  upon  opposite  bank  by  raising  bank  of  stream,  as  a 
taking  or  damaging  of  property.    Note,  48  L.  R.  A.  (N.  8.)  995. 

192  V.  8.  226-231,  48  I*.  Ed.  417,  24  Sap.  OL  257,  BOOESS  y.  ATiABAMA, 

Exclusion  of  negroes  ftom  grand  Jury  is  riolation  of  Fonrteenth  Amend- 
ment. 

Approved  in  Martin  v.  Texas,  200  U.  S.  319,  50  L.  Ed.  498,  26  Sup.  Ct. 
338,  discrimination  against  negroes  as  jurors  not  shown  by  verified 
motions  to  quash  not  supported  by  ^evidence ;  Kentucky  v.  Powers,  139 
Fed.  472,  holding  prisoner  discriminated  against  by  refusal  to  hear  evi- 
dence on  his  challenge  to  jury  panel  because  composed  entirely  of  oppo- 
site political  party;  Ex  parte  Powers,  129  Fed.  990,  denying  habeas 
coi-pus  pending  appeal  in  State  courts,  on  ground  that  State  statutes 
did  not  permit  exceptions  to  formation  of  jury;  State  v.  McCarthy,  76 
N.  J.  L.  298,  69  Atl.  1076,  sustaining  motion  to  quash  indictment  for 
failure  of  sheriff  to  select  impartial  grand  jury;  Montgomery  v.  State, 
55  Fla.  103,  45  South.  881,  reversing  conviction  of  embezzlement  where 
evidence  shows  discrimination  against  person  on  account  of  race  in 
selecting  jury  panel;  Smith  v.  State,  4  Okl.  Cr.  331,  140  Am.  St.  Bep. 
688,  111  Pac.  961,  reversing  conviction  of  negro  for  exclusion  of  evi- 
dence to  show  that  negroes  were  excluded  from  jury  panel;  dissenting 
opinion  in  Powers  v.  Commonwealth,  139  Ky.  819,  83  S.  W.  149,  majority 
holding  motion  to  instruct  officers  to  summon  juiy  without  regard  to 
party  affiliations  was  properly  overruled. 

Distinguished  in  Franklin  v.  South  Carolina,  218  U.  S.  167,  54  L.  Ed. 
985,  30  Sup.  Ct.  640,  negro  is  not  denied  equal  protection  of  law  because 
no  negroes  are  selected  for  grand  jury  indicting  him,  where  South  Caro- 
lina jury  law  of  1902  as  interpreted  by  State  court  makes  comi>etent 
negroes  eligible;  People  v.  Crane,  214  N.  Y.  168,  AiUL  Cas.  1916B,  1264, 
108  N.  E.  431,  upholding  labor  law  of  1909  excluding  aliens  from  em- 
ployment on  public  works;  Mcintosh  y.  State,  8  Okl.  Cr.  472,  128  Pac. 
736,  affirming  judgment  overruling  motion  to  quash  panel  because 
negroes  were  not  selected. 

Court  cannot  decline  jurisdiction  where  fair  result  of  decision  is  to 
deny  constitutional  rigbts. 

Distinguished  in  Smithsonian  Institution  ▼.  St.  John,  214  U.  S.  28, 
53  L.  Ed.  897,  214  Sup.  Ct.  19,  dismissing  writ  of  error  to  review  de- 
cision of  New  York  Court  of  Appeals  ;ihat  Ohio  statute  did  not  conflict 
with  Ohio  Constitution,  as  such  decision,  even  if  erroneous,  was  not 
repudiation  of  full  faith  and  credit  clause  of  Federal  Constitution. 
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192  IT.  a  8S2-243,  48  L.  Bd.  419»  24  Sap.  Ot.  269,  SHAPPIRO  T.  aOLD- 
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In  determliiiiig  tight  Cff  Jiizisdiction»  couit  looks  to  eatira  eontro^ersy. 
Approved  in  Kirby  v.  American  Soda  eto.  Co.,  194  U.  S.  144,  145, 
48  L.  Bd.  912,  918,  24  Sup.  Ct.  619,  where  jurisdictional  amount  fii*st 
appeared  in  plaintiff's  amended  petition;  Porter  v.  Northern  Pac.  Ry. 
Co.,  161  Fed.  775,  denying  motion  to  remand  where  ground  of  motion 
is  that  petition  for  removal  is  not  verified. 

"Wliere  issues  are  mainly  of  fact,  and  In  absence  of  clear  error,  findings 
of  two  lower  conrts  are  accepted  as  correct. 

Approved  in  Dun  v.  Lumbermen's  Credit  Assn.,  209  U.  S.  24,  14  Ann. 
Gag.  501,  52  L.  Ed.  666,  28  Sup.  Ct.  335,  denying  injunction  and  remit- 
ting owner  of  copyright  to  action  for  damages,  where  both  courts  below 
have  found  prox)ortion  of  copyrighted  matter  in  trade  rating  journal  is 
insignificant  compared  with  new  matter. 

Party  destrlng  to  rescind  contract  for  fraud  must  act  promptly. 
Approved  in  In  re  International  Mineral  Co.,  222  Fed.  426,  denying 
rescission  of  sale  of  bankrupt's  interest  in  talc  quarries  under  new 
option  agreement  as  failure  to  secure  approval  of  referee  left  old  option 
in  force  and  sale  was  valid,  where  no  demand  for  return  of  money  was 
made  until  three  years  after  conveyance;  Ripley  v.  Jackson  Zinc  etc. 
Co.,  221  Fed.  211,  136  C.  C.  A.  619,  denying  rescission  of  sale  of  mill 
and  mining  machinery  to  corporation  for  fraud  in  bribery  of  its  agent, 
iwhere  fraud  was  discovered  in  April,  informal  notice  of  intention  to 
rescind  was  given  in  June  and  suit  was  begun  in  December;  Browning 
V.  Boswell,  215  Fed.  836,  132  C.  C.  A.  168,  corporation  succeeding  to 
rights  of  lessee  in  coal  mining  lease,  resisting  suit  for  forfeiture  by 
lessor  and  removing  coal  for  two  years,  is  estopped  to  ask  cancellation 
of  lease;  Roseboom  v.  Corbitt,  196  Fed.  634,  635,  116  C.  C.  A.  301,  col- 
lection by  vendee  of  leased  plantation  of  notes  g^ven  for  year's  rent  rati- 
fies purchase  and  bars  subsequent  suit  to  rescind ;  Richardson  v.  Lowe, 
149  Fed.  628,  79  C.  C.  A.  317,  denying  rescission  of  contract  to  purchase 
mines  where  not  claimed  until  five  months  after  alleged  discovery  of 
fraud  and  operation  of  mines  continued  for  two  years ;  Brown  v.  Gordon- 
Tiger  Mining  etc.  Co.,  44  Colo.  322,  97  Pac.  1046,  right  of  vendee  to  re- 
s^d  sale  of  mine  for  vendor's  fraudulent  representation  as  to  title  of 
undivided  one  forty-eighth  owned  by  insane  person  was  waived  by  fail- 
ure to  exercise  right  promptly;  Morgan  County  Coal  Co.  v.  Halderman, 
254  Mo.  648, 163  S.  W.  844,  where  company  purchasing  coal  land  knew 
representations  as  to  coal  deposits  were  largely  untrue,  but  continued 
to  control  and  speculate  with  property  for  over  two  years,  right  to  re- 
scind is  barred  by  laches;  dissenting  opinion  in  Hickman  v.  Sawyer,  216 
Fed.  288,  132  C.  C.  A.  425,  majority  holding  fraud  in  sale  of  horse  ren- 
dered contract  voidable;  dissenting  opinion  in  Godfrey  v.  E.  P.  Burton 
Lumber  Co.,  88  S.  E.  160,  70  S.  E.  402,  majority  affirming  judgment  dis- 
missing action  to  rescind  contract  for  misrepresentation  that  tract  in- 
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eluded  particular  land,  where  purchasers  treated  land  as  their  own  and 
tried  to  sell  it. 

0 

Waiver  of  purchaser's  right  to  rescind  land  contract.    Note,   30 
L.  B.  A.  (N.  S.)  873,  878. 

Purchaser  making  investigation  for  ^f™f^f  cannot  say  ▼ondoi's  mis- 
representations deceived  him. 

Approved  in  D.  T.  McKeithan  Lumber  Co.  v.  Fidelity  Trust  Co.,  223 
Fed.  775,  139  C.  C.  A.  353,  in  absence  of  misrepresentation,  grantee  in 
deed  containing  no  warranty  of  quantity  is  not  entitled  to  relief  under 
South  Carolina  law;  McClure  v.  Glady  Fork  Lumber  Co.,  183  Fed.  84, 
105  C.  C.  A.  368,  purchaser  of  tract  of  land  described  by  definite  bound- 
aries is  not  entitled  to  reformation  and  enlargement  of  boundaries  at 
expense  of  adjoining  owners;  I)otson  v.  Kirk,  180  Fed.  23,  103  C.  O.  A. 
368,  denying  rescission  of  contract  for  sale  of  fifty  thousand  white  oak 
trees,  where  contract  states  purchasers  made  personal  investigation  of 
tracts  of  land  from  which  timber  was  to  be  taken  and  seventeen  thou- 
sand six  hundred  trees  had  been  received  by  purchasers;  Murray  v. 
Paquin,  173  Fed.  329,  denying  rescission  of  executed  contract  of  sale  of 
land  upon  disclosure  by  survey  after  delivery  of  deed  that  western 
boundary  was  farther  eastward  than  supposed  and  ran  through  bam, 
where  purchaser  had  opportunity  to  ascertain  true  boundary  before  pur- 
chase ;  Pittsburg  Life  etc.  Co.  v.  Northern  etc.  Ins.  Co.,  140  Fed.  894,  no 
recovery  in  deceit  because  of  mistakes  as  to  character  of  risks  in  list 
of  life  insurance  policies,  where  purchaser  investigated,  in  absence  of 
fraud;  Curran  v.  Smith,  149  Fed.  951,  81  C.  C.  A.  537  (affirming  Smith 
v.  Curran,  138  Fed.  158),  defendants,  who  had  knowledge  of  engineer- 
ing, could  not  defend  because  of  plaintiff's  innocent  misrepresentations 
as  to  magnitude  of  work,  where  they  made  their  own  surveys;  Mitchell 
Mining  Co.  v.  Hammons,  12  Ariz.  305,  100  Pac.  797,  purchaser  of  stock 
in  corporation  operating  mining  claims  cannot  rescind,  for  fraud,  where 
he  had  opportunity  to  ascertain  condition  of  mining  claims;  Morgan, 
County  Coal  Co.  v.  Halderman,  254  Mo.  645,  163  S.  W.  842,  denying 
rescission  of  contract  of  sale  of  coal  lands  for  fraud,  where  purchaser 
employed  seven  expert  coal  operators  and  mining  engineers  to  inspect 
land  and  was  in  possession  for  three  months  before  sale  to  develop  land ; 
dissenting  opinion  in  Tooker  v.  Alston,  159  Fed.  606,  16  L.  R.  A.  (N.  8.) 
818,  86  C.  C.  A.  425,  majority  holding  fact  that  purchaser  made  in- 
vestigation is  no  defense  if  fraudulent  conduct  of  seller  was  material 
inducement  to  purchase. 

Distinguished  in  Kell  v.  Trenchard,  142  Fed.  23,  73  C.  C.  A.  202, 
where  vendor  knowingly  misstated  boundaries  of  timber  land,  that 
vendees  did  not  avail  themselves  of  information  at  hand  immaterial; 
Shuttlefield  v.  Neil,  163  Iowa,  481,  145  N.  W.  5,  allowing  recovery  in 
action  for  damages  for  misrepresentations  of  agent  in  pointing  out  other 
land  than  that  conveyed  to  purchaser. 
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192  U.  8.  243-263,  48  li.  Ed.  426,  24  Sup.  Ot  253,  OOMBAEBOIAI.  KAT. 
BAUK  ▼.  WEINHABB. 

Federal  jurisdiction  against  national  bank  stocUioldeia  under  section  2 
of  Act  of  1876,  discussed. 
Approved  in  George  v.  Wallace,  136  Fed.  290,  68  C.  C.  A.  40,  arguendo. 

Assessment  made  under  Bevised  Statates,  section  6206,  on  national 
bank  stock  by  directors  witbont  action  of  stockbolders  is  void. 

Approved  in  Thomas  v.  Gilbert,  56  Or.  31,  Ann.  Oas.  1912A,  516,  104 
Pa^  891,  order  for  sale  of  national  bank  stock  for  nonpayment  of  as- 
sessment to  restore  impaired  capital  made  before  expiration  of  three 
months'  time  prescribed  by  Rev.  Stats.,  §  5205,  is  void. 

192  U.  &   263-264,  48  L.  Ed.   432,  24  Sap.   Ct.  262,   OHESEBBOUOH  T. 
0NITED  STATES. 

Taxes  volnntarily  paid  cannot  be  recovered. 

Approved  in  Bemays  v.  United  States,  208  U.  S.  614,  52  L.  Ed.  645, 

28  Sup.  Ct.  569,  afiBrming  judgment  on  authority  of  principal  case; 
United  States  v.  New  York  etc.  S.  S.  Co.,  200  U.  S.  491,  492,  494,  495, 
50  L.  Ed.  570,  571,  572,  26  Sup.  Ct.  327,  purchase  of  stamps  for  mani- 
fests held  not  to  be  under  duress  because  clearance  papers  not  procurable 
without  them,  and  protest  held  necessary ;  Cambria  Steel  Co.  v.  McCoach, 
225  Fed.  280,  allowing  recovery  of  special  excise  tax  assessed  against 
lessor  company  under  Corporation  Tax  Act  of  1909  and  paid  by  lessee 
under  protest;  Beer  v.  Moffatt,  192  Fed.  987,  denying  recovery  by  execu- 
tors of  legacy  tax  paid  under  act  of  1898  without  protest;  Risley  v.  City 
of  Utica,  179  Fed.  891,  Federal  court  has  no  jurisdiction  of  suit  by  tax- 
payer to  recover  taxes  paid  under  contract  of  city,  unauthorized  by 
State,  providing  for  excessive  compensation  to  water  company;  Gul- 
benkian  v.  United  States,  175  Fed.  864,  holding  oral  complaint  of  im- 
porters was  insufficient  protest  and  denying  recovery  of  customs  duties 
paid;  Farrell  v.  United  States,  167  Fed.  644,  recovery  of  legacy  tax 
under  War  Revenue  Act  of  1898  illegally  assessed  after  repealing  act 
took  effect  July  1,  1902,  is  barred  by  statute  of  limitations;  Newhall  v. 
Jordan,  160  Fed.  661,  87  C.  C.  A.  549,  importers  paying  internal  revenue 
tax  on  bay  rum  from  Porto  Rico,  witliout  protest  cannot  recover ;  Herold 
v.  Kahn.  159  Fed.  612,  86  C.  C.  A.  598,  allowing  recovery  of  inheritance 
tax  under  act  of  1898  assessed  on  life  estate  on  basis  of  present  value 
ascertained  from  mortuary  tables,  where  payment  was  made  under  pro- 
test; Newhall  v.  Jordan,  149  Fed.  588,  589,  importer  of  goods  from 
Porto  Rico  cannot  recover  internal  revenue  tax  paid  thereon  without 
protest,  though  not  lawful. 

Distinguished  in  United  States  v.  Hvoslef,  237  U.  S.  9,  Ann.  Oas. 
1916A,  286,  59  L.  Ed.  817,  35  Sup.  Ct.  459,  afiOrming  judgment  allowing 
recovery  of  stamp  tax  paid  on  charter-party  for  exporting  goods  to 
foreign  port,  under  act  of  1912  allowing  recovery  whether  taxes  were 
paid  under  protest  or  not;  Merck  v.  Treat,  202  Fed.  135,  122  C.  C.  A. 
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301,  holding  notice  to  govomment  that  stamp  taxes  were  affixed  to 
chemicals  under  duress  was  sufficient  protest  and  allowing  recovery; 
Roche  V.  Jordan,  175  Fed.  235,  holding  protest  sufficient  and  allowing 
recovery  of  stamp  tax  upon  bay  rum  imported  from  Porto  Rico;  John- 
son &  Johnson  v.  Herold,  161  Fed.  599,  allowing  recovery  of  stamp  taxes 
paid  under  protest  upon  surgical  supplies  not  taxable ;  Kahn  v.  Herold, 
147  Fed.  579,  executors  may  recover  Federal  inheritance  tax  on  life 
estate  paid  in  ignorance  that  life  tenant  had  already  died. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax.  . 
Note,  Ann.  Oaa.  1916A,  292,  293,  299,  301. 

192  U.  S.  266-286,  48  L.  Ed.  437,  24  Sup.  Ct.  291,  SINQEB  ICFQ.  CO.  ▼. 
CRAMER. 

**niere  from  mere  comparison  of  two  devices  infringement  can  be  deter- 
mined, qaestion  is  matter  of  law. 

Approved  in  Bibb  Mfg.  Co.  v.  Bowers,  142  Fed.  140,  73  C.  C.  A.  355, 
holding  Bowers  patent  No.  727,888,  for  weight-stop  motion,  adapted  for 
use  in  twine- winding  spindles,  not  infringed ;  Western  El.  Co.  v.  Robert- 
son, 142  Fed.  478,  73  C.  C.  A.  587,  holding  Robertson  patent  No.  346,563, 
for  hydraulic  lead  press,  not  infringed. 

Distinguished  in  Heide  v.  Panoulias,  188  Fed.  916,  110  C.  C.  A.  656, 
in  action  to  recover  damages  for  infringement  of  patent,  questions  of 
invention  and  infringement  are  for  jury. 

»       Where  principal  elements  of  combination  are  61d,  patent  is  no^  entitled 
to  broad  construction  of  pioneer  patent. 

Approved  in  Cimiotti  Unhairing  Co.  y.  American  Fur  Refining  Co., 
198  U.  S.  406,  49  L.  Ed.  1104,  25  Sup.  Ct.  697,  holding  Sutton  patent 
No.  383,258,  for  improvement  on  machines  for  plucking  furs,  not  in- 
fringed; Tate  V.  Baltimore  &  0.  R.  Co.,  229  Fed.  144,  Tate  patent  for 
improvement  in  locomotives,  claim  2,  is  void  as  too  broad;  Dey  Time 
Register  Co.  v.  Syracuse  Time  Recorder  Co.,  152  Fed.  447,  Dey  patent 
for  workman's  time-recorder  is  for  improvement,  not  for  pioneer  inven- 
tion, and  is  not  infringed. 

''Substantially  as  specifled,"  are  words  of  limitation. 
Approved  in  0.  H.  Jewell  Filter  Co.  v.  Jackson,  140  Fed.  344,  72 
C.  C.  A.  304,  holding  Jewell  patent  No.  509,126,  for  improvements  in 
filters,  not  infringed. 

Words  of  limitation  contained  in  claim  for  patent  must  be  given  due 
effect. 

Approved  in  American  Air  Cleaning  Co.  y.  General  Compressed  Air 
etc.  Mach.  Co.,  195  Fed.  751,  115  C.  C.  A.  544,  Thurmaij  patent  for  im- 
proved handle  for  pneumatic  carpet  renovator,  in  view  of  limiting  words, 
"substantially  as  described"  in  specification,  is  not  infringed ;  Donchian 
V.  Kingston,  138  Fed.  896,  holding  Donchian  patent  No.  541,320,  for 
carpet-fastener,  not  inf/inged;  Greene  v.  Buckley,  135  Fed.  531,  68 
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C.  C.  A.  70,  holding  Buckley  patent  No.  690,297,  for  force-feed  lubri- 
cator, not  infringed;  Geltz  v.  Crozier,  32  App.  D.  C.  327,  refusing  to 
limit  claim  of  applicant  for  patent  to  boiler  tubes  by  deecription  in 
specifications  and  holding  reduction  to  practice  by  junior  party  in  in- 
terference was  sufficient. 

Distinguished  in  National  Tube  Co.  t.  Hark,  216  Fed.  617, 133  C.  C.  A. 
13,  holding  words  "substantially  as  described"  in  claim  do  not  limit 
patentee  to  exact  mechanism  described,  and  Fell  patent  for  apparatus 
for  rifling  pipes  or  tubes  is  entitled  to  broad  construction,  and  is  in- 
fringed. 

SBl>8taatial  identity  la  not  everything  producing  the  same  elTect 
Approved  in  Ball  Bearing  Co.  v.  Star  Ball  Retainer  Co.,  147  Fed.  722, 
holding  Simonds  patents  Nos.  449,968  and  449,959,  for  improvements  in 
ball-bearings,  not  infringed.  , 

Necessity  that  instruction  that  if  jury  believe  witness  has  testified 
falsely  in  one  particular  they  may  disreg^d  all  his  testimony 
should  include  proviso  that  false  testimony  must  have  been  know- 
ingly and  willfully  given.    Note,  8  Ann.  Oas.  460. 

Estoppel  by  judgment  as  applicable  to  person  assisting  prosecution 
or  defense  of  action.    Note,  Ann.  Oas.  1916E,  155. 

192  V.  8.  286-354,  48  L.  Ed.  448,  24  Sup.  Ct.  268,  SOT7TH  DAKOTA  r. 
KOBTH  OABOIilNA. 

Supreme  Court  has  Juriadietion  of  contxoveny  between  Statea. 
Approved  in  Kansas  v.  Colorado,  206  U.  8.  83,  51  L.  Ed.  969,  27  Sup. 
Ct.  655,  following  rule. 

When  State  may  invoke  original  jurisdiction  of  United  States  Su- 
preme Court.    Note,  Ann.  Oas.  19120,  580. 

Motive  of  gift  of  North  OaroUna  bonds  to  South  Dakota  doea  not  affect 
question  of  Jurisdiction,  where  transfer  is  real. 

Approved  in  Re  Cleland,  218  U.  S.  123,  54  L.  Ed.  964,  30  Sup.  Gt.  647, 
Federal  court  has  jurisdiction  of  suit  by  nonresident  shareholder  to  have 
receiver  appointed  for  insolvent  corporation,  although  shares  were  trans- 
ferred to  secure  JTirisdiction  of  Federal  court;  Blair  v.  Chicago,  201 
U.  S.  448',  50  L.  Ed.  821,  26  Sup.  Ct.  427,  applying  rule  in  suit  to  quiet 
title;  Fraser  v.  Cole,  214  Fed.  561,  131  C.  C.  A.  102,  fact  that  legatee 
and  counsel  before  filing  bill  in  Federal  court  against  executor  to  re- 
cover legacy  understood  that  other  legatees  would  join,  does  not  affect 
jurisdietion  oi  court,  though  requisite  diversity  does  not  exist  after  such 
intervention;  CNeil  v.  Wolcott  Min.  Co.,  174  Fed.  538,  27  L.  R.  A. 
(N.  8.)  200,  98  C.  C.  A.  309,  conveyance  of  property  to  give  Federal 
court  jurisdiction  does  not  deprive  assignee  of  right  to  sue  in  Federal 
court,  where  transfer  is  real,  not  fictitious ;  State  ex  rel.  White  v.  Dicker- 
sou,  33  Nev.  564,  113  Pac.  112,  granting  mandamus  to  compel  acting 
Gov^nor  to  accejpt  bonds  of  North  Carolina  donated  to  State;  Oman  v. 
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Bedford  etc.  Stone  Co.,  134  Fed.  68,  67  C.  C.  A.  190  (affirming  Bedford 
etc.  Stone  Co.  v.  Oman,  134  Fed.  448),  c6n tract  under  which  railroad 
operates  switch  over  private  property  may  be  abi'ogated  by  parties  and 
stranger  cannot  complain  of  motive  thereof. 

Distingaifihed  in  Kreider  v.  Cole,  149  Fed.  652,  654,  79  C.  C.  A.  339, 
denying  jurisdiction  where  persons  desiring  to  sue  for  receiver  in  Penn- 
sylvania Federal  court  assigned  bonds  and  stock  of  little  value  to  New 
Jersey  citizen,  who  signed  bill;  Leighton  v.  x^ennedy,  129  Fed.  741,  64 
C.  C.  A.  265,  holding  ineffectual  assignments  of  claims  so  that  holders 
thereof  migl:l  be  enumerated  as  outstanding  creditors  as  to  bankrufitcy 
petition ;  dissenting  opinion  in  State  ex  rel.  White  v.  Dickerson,  33  ^ev. 
576,  113  Pac.  116,  117,  majority  granting  mandamus  to  compel  acting 
Governor  to  accept  North  Carolina  bonds  donated  to  State. 

State  bonds  issued  In  aid  of  railroad  constmctlon  delivered  to  railroad 
in  payment  of  subscriirtion  without  payment  of  money  or  issuance  of  cer- 
tificates are  valid. 

Approved  in  Street  Grading  Dist.  No.  60  v.  Hagadom,  186  Fed.  454, 
108  C.  C.  A.  429,  reversing  decree  appointing  receiver  to  collect  unpaid 
assessments  for  taxes,  where  mandamus  to  compel  city  officers  to  collect 
taxes  is  proper  remedy;  Georgia  Life  Ins.  Co.  v.  Bell,  141  Ga.  507,  80 
S.  E.  767,  contract  for  subscription  of  stock  was  binding  and  stockholder 
was  entitled  to  vote  stock  upon  question  of  amending  charter  of  corpo- 
ration, although  stock  is  not  fully  paid  for  and  no  certificate  has  been 
issued. 

Interest  Is  not  recoverable  on  amount  allowed  by  decree  in  salt  to  fore- 
close State  bonds  given  in  aid  of  railroad  construction. 

Distinguished  in  National  Home  for  Disabled  Volunteer  Soldiers  v. 
Parrish,  194  Fed.  941,  114  C.  C.  A.  576,  allowing  interest  on  amount 
recovered  on  cross-bill  against  Home  for  its  default  under  building  con- 
tract. 

Miscellaneous.  Cited  in  Hand  v.  Stapleton,  140  Ala.  562,  37  South. 
365,  transfer  of  warrants  as  cash  same  as  if  they  had  been  sold  and 
cash  paid. 

192  U.  S.  366-362,  48  K  Ed.  476,  24  Sup.  Ot.  266,  X7NITED  STATES  V. 
OALIFOBNIA  ft  OBEOON  LAND  CO. 

Decree  in  equity  to  have  patents  declared  void  as  forfeited  is  bar  to 
action  to  recover  land  aa  excepted  from  original  grant. 

Approved  in  Calaf  Y  Fugurul  v.  Calaf  Y  Rivera,  232  U.  S.  374,  68 
L.  Ed.  645,  34  Sup.  Ct.  411,  afi&rming  judgment  of  court  of  Porto  Rico 
that  former  decision  against  filiation  is  res  judicata  and  dismissing  suit 
to  nullify  institution  of  heir;  Gibbs  v.  Alger,  Smith  &  Co.,  201  Fed. 
53, 119  C.  C.  A.  379,  judgment  of  Minnesota  District  Court  determining 
adverse  claims  to  real  estate  under  statute,  affirmed  by  State  Supreme 
Court,  bars  subsequent  action  to  determine  rights  to  property;  Marshall 
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V.  Bryant  Elec.  Co.,  185  Fed.  501,  107  C.  C.  A.  599,  decree  dismissing 
bill  ailing  infringement  of  patent  is  conclusive  adjudication  that  de- 
vice does  not  infringe  claims  of  patent;  United  States  v.  Southern  Pac. 
R.  Co.,  167  Fed.  514,  93  C.  C.  A.  146,  decree  quieting  title  to  United 
States  to  certain  lands  against  claim  of  railroad  is  conclusive  as  to  rail- 
road's right  to  select  such  lands  as  lieu  lands  under  grants  then  in  force. 

Suit  by  United  States  to  establish  title  on  different  ground  is  l^arred 
by  former  suit  attempting  to  establish  title  on  another  ground. 

Approved  in  The  New  Brunswick,  129  Fed.  896,  64  C.  C.  A.  325,  re- 
affirming rule;  American  Express*Co.  v.  MuUins,  212  U.  S.  314,  15  Ann. 
Oas.  636,  68  L.  Ed.  527,  29  Sup.  Ct.  381,  reversing]:  judgment  of  Circuit 
Court  of  Kentucky  allowing  recoveiy  against  express  company  for  fail- 
ure to  give  effect  to  Kansas  judgment  authorizing  desti-uction  of  liquor; 
Fauntleroy  v.  Lum,  210  U.  S.  237,  52  L.  Ed.  1042,  28  Sup.  Ct.  641,  in 
action  in  Mississippi  court  upon  Missouri  judgment  based  upon  award 
of  arbitration  in  Mississippi  in  which  illegality  of  transaction  under 
Mississippi  law  prohibiting  dealings  in  futures  was  not  submitted,  fail- 
ure of  Mississippi  court  to  enforce  judgment  is  violation  of  full  faith 
and  credit  clause  of  Constitution;  Northern  Pacific  Ry.  Co.  v.  Slaght, 
205  U.  S.  131,  61  L.  Ed.  741,  27  Sup.  Ct.  442,  holding  in  action  of  eject- 
ment that  decision  against  plaintiff's  predecessor  in  interest  is  bar  to 
action;  United  States  v.  Dalcour,  203  U.  S.  423,  51  L.  Ed.  252,  27  Sup. 
Ct.  68,  rejection  of  land  claim  in  Florida  by  judge  of  Sui)erior  Court 
of  West  Florida  on  ground  of  fraudulent  alteration  of  date  of  register 
is  bar  to  suit  to  establish  land  title  in  Florida  under  act  of  1860 ;  Guntcr 
V,  Atlantic  etc.  R.  R.  Co.,  200  U.  S.  290,  60  L.  Ed.  486,  26  Sup.  Ct.  252, 
all  defenses  then  existing  to  contract  exemption  from  State  taxation 
foreclosed  by  decree  establishing  such  exemption;  Fayerweather  v.  Ritch, 
196  U.  S.  301,  49  L.  Ed.  211,  25  Sup.  Ct.  58,  holding  validity  of  certain 
releases  res  judicata  under  circumstances;  Rew  v.  Independent  School 
Dist.,  125  Iowa,  35,  106  Am.  St.  Rep.  282,  98  N.  W.  804,  judgment  of 
Federal  court  res  judicata  in  State  court  between  same  parties  on  same 
subject  matter;  People  ex  rel.  Bird  v.  Detroit  etc.  Ry,  Co.,  157  Mich. 
152,  121  N.  W.  817,  decision  that  corporation  purchasing  railroad  prop- 
erty at  foreclosure  sale. had  light  to  special  charter  to  operate  road  is 
bar  to  subsequent  suit  attacking  charter  on  ^ound  that  corporation  was 
organized  after  foreclosure  and  not  entitled  to  charter;  Denver  City 
Waterworks  Co.  v.  American  Waterworks  Co.,  81  N.  J.  Eq.  145,  85  Atl. 
829,  granting  motion  to  direct  receiver  to  discontinue  pending  suit  in 
Federal  District  Court  of  Colorado  attacking  sale  of  property  of  in- 
solvent corporation,  where  judgment  of  Colorado  Supreme  Court  quieted 
purchaser's  title  and  enjoined  receiver  from  asserting  claim  to  prop- 
erty; Rosenstein  v.  Burr,  80  N.  J.  £q.  427,  83  Atl.  786,  defendant  in 
suit  for  specific  performance  is  estopped  by  decree  dismissing  bill  in 
suit  to  cancel  contract  for  fraud  and  invalidity  because  executed  on 
Sunday,  to  set  up  invalidity  of  contract  on  other  grounds;  Ruckinan  v. 
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Union  Ry.  Co.,  45  Or.  583,  09  L.  B.  A.  480,  78  Pac.  750,  street  railroad 
having  nnsQceessfully  sued  bolder  of  bonds,  conld  not  resist  payment  to 
later  bolder  on  grounds  not  urged  in  former  suit* 

Distinguisbed  in  United  States  v.  Southern  Pacific  R.  R.  Co.,  223  U.  S. 
571,  56  L.  Ed.  556,  32  Sup.  Ct.  326,  decree  in  suit  to  quiet  title  to  lands 
under  branch  line  grant  of  1871  is  not  res  adjudicata  in  suit  to  quiet 
title  under  main  line  grant  of  1866;  United  States  v.  Southern  Oregon 
Co.,  225  Fed.  567,  judgment  for  grantees  in  suits  to  cancel  patents  to 
small  portions  of  land  included  in  patents  by  mistake  is  not  bar  to  suit 
to  forfeit  entire  grant  for  failure  to  <iomply  with  conditions;  Brown  v. 
Fletcher,  182  Fed.  970, 105  C.  C.  A.  425,  disallowance  of  claim  presented 
against  estate  on  ground  that  decree  upon  which  it  was  based  was  in* 
valid  for  want  of  jurisdiction  of  court  rendering  decree  does  not  pre- 
clude claimant  from  suing  executors  on  original  cause  of  action. 

192  XT.  a  36S-371,  48  Zfc  Ed.  481,  24  Sop.  Ot  305,  THOMAS  T.  UMITED 
STATES. 

Standi  tax  imposed  on  sales  of  shares  of  stock  by  War  Bevenue  Act 
of  1896  is  not  direct  tax. 

Approved  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  151,  156,  Ann.  Gas. 
1912B,  1812,  55  L.  Ed.  413,  415,  31  Sup.  Ct.  342,  Corporation  Tax  Act 
of  1909  imposing  tax  on  net  income  of  corporations,  joint-stock  com- 
panies, and  associations  organized  under  State  laws,  is  not  invalid  as 
imposing  direct  tax  not  apportioned;  State  of  New  York  v.  Reardon, 
204  U.  S.  157,  160,  9  Ann.  Oaa.  786,  51  L.  Ed.  421,  422,  27  Sup.  Ct.  188, 
upholding  tax  law  of  1905  imposing  tax  of  two  cents  per  share  on  trans- 
fers within  State  of  stock  of  corporations,  as  applied  to  sale  by  non- 
resident of  stock  of  foreign  corporations;  Ohio  River  etc.  Ry.  Co.  v. 
Dittey,  203  Fed.  540,  tax  imposed  by  Ohio  Act  of  1911  on  railroads  and 
other  coi*porations  operating  public  utilities,  measured  by  gross  earn- 
ings from  intrastate  business,  is  excise  tax  on  privil^e  of  doing  busi- 
ness; Mark  v.  District  of  Columbia,  37  App.  D.  C.  566,  37  L.  R.  A. 
(N.  S.)  440,  upholding  act  of  Congress  of  1910,  imposing  wheel  tax  on 
automobiles  in  District  as  excise  tax;  Opinion  of  the  Justices,  196  Mass. 
618,  85  N.  E.  551,  transfers  of  shares  of  stock  corporation  or  unincor- 
porated association  within  State  may  be  made  subject  of  excise  tax; 
O'Keeffe  v.  Somerville,  190  Mass.  113,  76  N.  £.  458,  holding  tax  upon 
business  of  merchants  giving  trading  stamps,  not  valid  as  tax  upon 
"commodity'' ;  State  v.  Brodnax,  228  Mo.  48,  137  Am.  St.  Rep.  613,  128 
S.  W.  184,  act  of  1907  imposing  stamp  tax  on  dealings  for  future  de- 
livery is  license  tax  and  is  not  void  because  tax  is  not  apportioned  to 
population ;  People  v.  Reardon,  184  N.  T.  444,  448,  450, 112  Am.  St.  Rep. 
635,  638,  640,  77  N.  E.  974,  upholding  stock  transfer  tax. 

Distinguished  in  Emery,  Bird,  Thayer  Realty  Co.  v.  United  States, 
198  Fed.  250,  corporation  organized  to  hold  real  estate  and  leasehold 
interests  owned  by  dry-goods  corporation  is  not  subject  to  tax  imposed 
by  corporation  tax  law  of  1909;  Pennsylvania  Steel  Co.  v.  New  York 
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City  By.  Co.,  198  Fed.  776,  117  C.  C.  A.  566,  receiver  of  insolvent  cor- 
poration, acting  as  officer  of  court,  is  not  required  to  pay  special  excise 
tax  imposed  by  Corporation  Tax  Act  of  1909;  dissenting  opinion  in 
Opinion  of  the  Justices,  196  Mass.  625,  85  N.  E.  554,  majority  holding 
transfers  within  State  of  shares  of  stock  of  corporation  or  unincorpo- 
rated association  may  be  made  subject  of  excise  tax. 

^  Taxation  of  transfers  of  stock.    Note,  6  Ann.  Oas.  523. 

What   is   "direct   tax"   within   meaning  of   Federal   Constitution. 
Note,  Ann.  Oas.  1912B,  1880. 

VaH^ty  of  stock  transfer  tax.    Note,  8  L.  B.  A.  (N.  S.)  815. 

192  17.  S.  371-386,  48  L.  Ed.  484,  24  Sup.  Ot.  325,  BANKEB8'  MUTUAZi 
OABUALTY  OO.  ▼.  MXNNEAPOUS,  ST.  P.  ft  S.  S.  M.  B.  B.  OO. 

Case  does  not  arise  under  Constitution  ox  laws  of  United  States  unless 
plaintilTs  statement  shows  denial  of  right  thereunder. 

Approved  in  Omaha  Electric  Light  etc.  Co.  v.  Omaha,  230  U.  S.  126, 
67  L.  Ed.  1422,  33  Sup.  Ct.  974,  in  suit  to  restrain  threatened  discon- 
nection of  wires  nsed  to  furnish  patrons  with  power,  where  diverse  citi- 
zenship was  sole  ground  upon  which  jurisdiction  of  Circuit  Court  was 
invoked  and  plaintiff's  relief  was  based  on  estoppel,  decision  of  Circuit 
Court  of  Appeals  is  final;  Lovell  v.  Isidore  Newman  &  Son,  227  U.  S. 
421,  57  L.  Ed.  581,  33  Sup.  Ct.  375,  decision  of  Circuit  Court  of  Appeals 
is  final  in  suit  by  trustee  in  bankruptcy  on  bond  to  recover  value  of 
goods  removed  to  Circuit  Court  on  ground  of  diversity  of  citizenship, 
where  validity  of  Bankruptcy  Act  is  conceded  and  no  right  claimed 
under  it  was  denied ;  Shulthis  v.  McDougal,  225  U.  S.  569,  56  L.  Ed. 
1211,  32  Sup.  Ct.  704,  dismissing  appeal  in  suit  to  determine  conflicting 
claims  to  tract  of  allotted  land  in  Creek  Nation  where  jurisdiction  of 
Federal  court  is  invoked  solely  on  ground  of  diversity  of  citizenship; 
Miller  v.  Illinois  Cent.  R.  Co.,  168  Fed.  987,  action  for  injuries  to  ser- 
vant of  railroad  under  Federal  Employers'  Liability  Act,  not  involving 
construction  of  act,  is  not  removable;  People's  United  States  Bank  v. 
Goodwin,  160  Fed.  729,  action  for  libel  against  individuals  is  not  remov- 
able upon  averments  in  ren^oval  petition  that  defendants  acted  as  offi- 
cers of  government  in  making  publication. 

Judgment  of  Cireiilt  Court  of  Appeals  is  final  In  action  against  rail- 
road for  negligence  in  providing  safe  place  for  mail  bags. 

Approved  in  United  States  v.  Atlantic  Coast  Line  R.  Co.,  206  Fed. 
210,  government  cannot  recover  in  action  for  breach  of  contract  to  trans- 
port mail,  value  of  package  lost  which  was  mailed  in  foreign  country  in 
violation  of  convention  between  that  country  and  United  States. 

Distinguiahed  in  Hull  v.  Burr,  234  U.  8.  720,  58  L.  Ed.  1562,  34  Sup. 

Ct.  892,  suit  to  restrain  trustees  in  bankruptcy  from  prosecuting  suit  in 

State  court  on  ground  that  proceedings  are  fraud  is  one  arising  under 

Federal  act  of  bankruptcy  and  decision  of  Circuit  Court  of  Appeals  is 
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not  final ;  Alabama  etc.  Ry.  Co.  v.  American  Cotton  Oil  Co.,  229  Fed.  20, 
action  for  nondelivery  of  interstate  shipment  of  oil  involving  construc- 
tion of  Carmack  Amendment  of  1906  is  removable  to  Federal  court. 

192  IT.  S.   386-S97,  48  li.  Ed.  491,   24   Sap.  Ct  314,  BRUNSWICK  TER- 
MINAL CO.  ▼.  NATIONAI.  BANK. 

Statute  imposing  additional  liability  on  stocUioldeni  of  corporation  is 
In  derogation  of  common  law  and  must  be  strictly  conatmed. 

Approved  in  Converse  v.  Aetna  Nat.  Bank,  79  Conn.  172,  7  Ann.  Cas. 
75,  64  Atl.  344,  holding  in  action  by  receiver  of  Minnesota  corporation 
to  collect  assessment  against  national  bank  as  shareholder,  provision  of 
Minnesota  Constitution  upon  which  claim  is  based  must  be  strictly  con- 
strued ;  John  V.  FarweU  Co.  v.  Jackson  Stores,  137  Ga.  176,  73  S.  E.  14, 
liability  imposed  by  Civil  Code  of  1910,  §  2220,  upon  persons  oi^anizing 
corporation,  is  penal  and  must  be  strictly  construed;  Smathers  v.  Bank, 
135  N.  C.  418,  47  S.  E.  896,  law  increasing  stockholder's  liability  should 
be  held  to  have  only  prospective  operation. 

Transfer  to  pledgee  does  not  Inyolve  stockholder's  liability. 
Approved  in  Wheatley  v.  Glover,  125  Ga.  719,  54  S.  E.  630,  reaffirm- 
ing rule. 

Liability  as  stockholder  of  transferrer  of  stock  where  transfer  is 
not  entered  on  books.    Note,  14  Ann.  Cas.  899. 

Liability  for  corporate  debts  or  calls  of  person  who  holds  stock  as 
collateral  security.    Note,  10  Ann.  Cas.  786. 

Liability  of  pledgee  of  stock  as  shareholder.  Note^  19  L.  B.  A. 
(N.  S.)  253. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note,  17 
Ann.  Cas.  1212. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  435. 

192  U.  S.  387-418,  48  L.  Ed.  496,  24  Sup.  Ct.  376,  SPBECKEL8  SUOAB 
BETININO  CO.  y.  McCLAIN. 

Circuit  Court  may  take  Jurisdiction  of  suits  under  revenue  law,  with- 
out regard  to  citizenship  of  parties. 

Approved  in  Salander  v.  Tacoma,  208  Fed.  428,  dismissing  action  to 
recover  money  exacted  under  city  ordinance  imposing  license  tax  on 
users  of  trading  stamps,  where  jurisdictional  amount  of  three  thousand 
dollars  is  not  involved. 

writ  of  error  Ilea  to  review  decision  of  Circuit  Court  of  Appeals  in- 
volving constitntionallty  of  Revenue  Act  of  1898. 

Approved  in  Union  Trust  Co.  v.  Westhus,  228  U.  S.  521,  57  L.  Ed.  949, 
33  Sup.  Ct.  593,  where  judgment  on  ori^nal  pleadings  would  not  have 
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been  reviewable  by  this  court,  but  upon  remand  from  Circuit  Court  of 
Appeals  to  Circuit  Court,  plaintiff  amended  by  adding  allegation  deny- 
ing* due  process  of  law,  this  eourt  has  no  jurisdiction  to  review;  Rail- 
road Commission  v.  Worthington,  225  U.  S.  105,  56  L.  Ed,  1007,  32  Sup. 
Ct.  653,  decision  of  Circuit  Court  of  Appeals  in  suit  to  enjoin  enforce- 
ment of  rate  on  "lake  cargo  coal"  as  interference  with  interstate  com- 
merce, where  amount  in  dispute  exceeds  live  thousand  dollars,  is  not 

.  final;  B.  Altman  &  Co.  y.  United  States,  224  U.  S.  597,  598,  56  L.  Ed. 

'  909,  32  Sup.  Ct.  593,  allowing  direct  appeal  to  Supreme  Court  in  revenue 
ease  involving  construction  of  Tariff  Acts  and  reciprocal  agreement  witli 
France  of  1898;  Standard  Paint  Co.  v.  Trinidad  Asphalt  Mfg.  Co.,  220 
U.  S.  460,  65  L.  Ed.  543,  31  Sup.  Ct.  456,  Federal  Supreme  Court  has 
jurisdiction  of  appeal  from  Circuit  Court  of  Appeals  in  suit  appealed 
from  Circuit  Court  involving  validity  of  trademark  and  unfair  com- 
petition. 

Distinguished  in  Macfadden  v.  United  States,  213  U.  S.  295,  53  L  Ed. 
802,  29  Sup.  Ct.  490,  denying  writ  of  error  to  review  decision  of  Circuit 
Court  of  Appeals  in  criminal  case;  Pettit  v.  Walshe,  194  U.  S.  216,  48 
L.  Ed.  942,  24  Sup.  Ct.  657,  case  involving  construction  of  extradition 
treaty  directly  appealable  to  Supreme  Court,  though  construction  of 
statutes  also  involved ;  Kyle  v.  Hammond,  192  Fed.  560, 113  C.  C.  A.  31, 
remedy  for  dismissal  by  Circuit  Court  of  Appeals  of  petition  to  review 
decision  in  bankruptcy  for  want  of  jurisdiction  is  mandamus  or  certio- 

,rari,  not  application  for  leave  to  appeal  to  Supreme  Court. 

Explained  in  Bagley  v.  General  Fire  Extinguisher  Co.,  212  U.  S.  479, 
53  L.  Ed.  612,  29  Sup.  Ct.  341,  judgment  of  Circuit  Court  of  Appeals 
is  final  where  Federal  question  is  not  claimed  in  complaint,  but  is  raised 
for  first  time  at  triaL 

dzcnit  Cowt  of  AFpeala  bad  JurUidlctloii  of  4»peal  InTOlvln^  other 
questioni  tliaa  tboM  relating  to  constltatlonalitj  of  Bevenue  Act  of  1898. 

Approved  in  City  of  Pomona  v.  Sunset  Tel.  &  Tel.  Co.,  224  U.  S.  342, 
56  L.  Ed.  798,  32  Sup.  Ct.  477,  in  suit  by  corporation  to  enjoin  removal 
of  poles  and  wires  from  street,  reliance  upon  act  of  Cbngress  of  1866, 
and  impairment  of  contract  rights  by  city  warranted  taking  case  to  Cir- 
cuit Court  of  Appeals ;  Tang  Tun  v.  Edsell,  223  U.  S.  682,  56  L.  Ed.  610, 
32  Sup.  Ct.  359,  where  District  Court  takes  jurisdiction  of  habeas  corpus 
proceedings  and  sustainis  claim  of  citizenship  of  Chinese  person.  Cir- 
cuit Court  of  Appeals  has  jurisdiction  of  appeal;  Morgan  v.  Ward,  224 
Fed.  703,  140  C  C.  A.  238,  holding  Circuit  Court  of  Appeals  has  juris- 
diction of  appeal  from  habeas  corpus  proceedings  discharging  person 
imprisoned  for  introducing  liquor  into  Indian  allotment  involving  con- 
struction of  Federal  law  and  jurisdiction  of  trial  court ;  In  re  Can  Pon, 
168  Fed.  482,  93  C.  C.  A.  635,  Circuit  Court  of  Appeals  has  jurisdic- 
tion of  appeal  in  habeas  corpus  proceeding  involving  constitutionality 
of  rules  of  Department  of  Commerce  and  Labor,  where  other  questions 
are  involved;  Hooper  v.  Remrael,  165  Fed.  338,  91  C.  C.  A.  322,  Circuit 


192  U.  S.  397-418       NOTES  ON  U.  S.  REPORTS.  36 

Court  of  Appeals  has  jurisdiction  of  appeal  in  habeas  corpus  proceed- 
ings involving  validity  of  act  of  Congress  and  roles  of  Secretaiy  of  In- 
terior relating  to  registration  of  physicians  where  other  questions  are 
involved;  Van  Gesner  v.  United  States,  153  Fed.  48,  82  C.  C.  A.  180, 
dismissing  writ  of  error  as  to  member  of  Congress  convicted  of  subor- 
nation of  perjury  who  elected  to  take  direct  apx)eal  to  Supreme  Court; 
Rider  v.  United  States,  149  Fed.  170,  79  C.  C.  A.  112,  case  reviewable 
in  Circuit  Court  of  Appeals  where  depending  not  only  on  construction 
of  Constitution  but  on  that  of  statutes ;  Harris  v.  Rosenberger,  145  Fed. 
451,  13  L.  E.  A.  (N.  8.)  762,  76  C.  C.  A.  225,  and  Mackenzee  v.  Pease, 
146  Fed.  744,  77  C.  C.  A.  233,  both  holding  one  appealing  on  consti- 
tutional question  to  Circuit  Court  of  Appeals  must  abide  by  result; 
Christie-Street  Com.  Co.  v.  United  States,  136  Fed.  330,  69  C.  C.  A.  464, 
claim  to  recover  internal  taxes  exacted  under  misconstruction  of  war 
revenue  law  is  founded  upon  law  of  Congress  so  as  to  support  action 
against  United  States. 

Special  excise  tax  Imposed  on  sngar  refining  by  War  Bevenne  Act  of 
1898  is  not  invalid  as  direct  tax  which  is  not  m^^ortioned. 

Approved  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  147,  150,  152,  155, 
166,  Ann.  Gas.  1912B,  1312,  55  L.  Ed.  411,  413,  415,  419,  31  Sup.  Ct. 
342,  corporation  tax  imposed  by  act  of  1909  on  corporations,  associa- 
tions and  joint-stock  companies  organized  for  profit  under  State  laws, 
and  nieasured  by  net  income,  is  excise  and  need  not  be  apportioned; 
Sargent  Land  Co.  v.  Von  Baumbach,  207  Fed.  430,  where  owners  of 
land  organize  corporation  to  hold  title  and  lease  land  for  mining  pur- 
poses, royalties  received  under  lease  and  proceeds  of  sales  are  not  in- 
come within  meaning  of  corporation  tax  law;  United  States  v.  North- 
western etc.  Gas  Co.,  141  Fed.  201,  and  United  States  v.  Consumers'  Gas 
Trust  Co.,  142  Fed.  137,  73  C.  C.  A.  352,  both  holding  corporation  piping 
its  own  natural  gas  not  liable  to  tax  as  one  engaged  in  business  of 
transporting  through  pipe-lines. 

Distinguished  in  McCoach  v.  Minehill  etc.  R.  R.  Co.,  228  U.  S.  301, 
57  L.  Ed.  845,*  33  Sup.  Ct.  419,  lessor  railroad  maintaining  corporate 
existence  to  collect  rents  and  pay  dividends  is  not  subject  to  tax  under 
act  of  1909. 

What  is  "direct  tax*'  within  meaning  of   Federal  Constitution. 
Note,  Ann.  Oaa.  1912B,  13S0. 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann.  Oas. 
19130,  988. 

Oitisen  is  exempt  Itom  taxation  unless  same  is  imposed  liy  dear  and 
nneqniTocal  language. 

Approved  in  Mutual  Benefit  Life  Ins.  Co.  v.  Herold,  198  Fed.  202, 
construing  Corporation  Tax  Act  of  1909  imposing  excise  tax  on  net  in- 
come of  insurance  companies  and  holding  dividends  used  to  reduce  pre- 
miums are  not  taxable. 
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Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oaa.  1916A,  306. 

102  T7.  8.  41S-440,  48  Xi.  Ed.  504,  24  Sup.  Ot.  383,  OOSNELL  T.  OOTKB. 

Prohibition  in  Constitution  against  taxing  exports  does  not  prevent 
taxation  of  articles  mannf actored  for  export. 

Approved  in  Thames  ft  Mersey  Marine  Ins.  Co.  v.  United  States,  217 
Fed.  684,  War  Revenue  Act  of  1898,  imposing  stamp  tax  on  policies  of 
marine  insurance  is  not  violation  of  article  I,  section  9,  of  Federal  Con- 
stitution, prohibiting  tax  on  exports;  Armour  Packing  Co.  v.  United 
States,  153  Fed.  14, 14  L.  R.  A.  (N.  8.)  400,  82  C.  C.  A.  135,  and  Armour 
Packing  Co.  v.  United  States,  209  U.  S.  79,  62  L.  Ed.  694,  28  Sup.  Ct. 
428,  both  holding  Elkins  Act  of  1903,  prohibiting  rebates,  is  not  viola- 
tion of  article  I,  section  9,  paragraph  5,  of  Constitution,  prohibiting 
Congress  to  levy  taxes  on  exports. 

Distinguished  in  United  States  v.  Hooslef,  237  U.  S.  13,  Ann.  Gas. 
1916A,  286,  59  L.  Ed.  819,  35  Sup.  Ct.  459,  affirming  judgment  allowing 
recovery  of  stamp  tax  paid  on  charter-party  for  exporting  goods  to 
foreign  port;  Thames  etc.  Marine  Ina.^o.  v.  United  States,  237  U.  S. 
25,  Ann.  Oaa.  1015D,  1087,  69  L.  Ed.  828,  35  Sup.  Ct.  496,  taxes  on 
policies  of  marine  insurance  on  exports  paid  under  War  Revenue  Act  of 
1898  were  illegally  exacted  and  are  recoverable  under  Refunding  Act 
of  1902. 

Title  to  act  does  not  contnfl  words  of  act  unless  latter  are  ambiguous. 
Approved  in  Lapina  v.  Williams,  232  U.  S.  93,  68  L.  Ed.  §20,  34  Sup. 
Ct.  196,  provisions  of  Immigration  Act  of  1907  apply  to  alien  remaining 
in  this  country  more  than  three  years  after  first  entry  and  seeking  to 
re-enter  after  temporary  absence ;  Town  of  Sugar  City  v.  Board  of  Com- 
missioners, 57  Colo.  446,  140  Pac.  814,  act  of  1881  entitled  "An  act  to 
regulate  elections  for  removal  of  county  seats,"  providing  not  only  for 
removal  but  for  location  of  county  seats,  is  not  invalid  in  that  subject  is 
not  sufficiently  expressed;  dissenting  opinion  in  Ramsey  v.  Persinger, 
43  Okl.  60,  141  Pac.  20,  majority  holding  provision  of  chapter  44,  Sess. 
Laws  1907-1908  (sections  3379,  3382-3384),  do  not  apply  to  procedure 
to  secure  expression  of  voters  on  constitutional  amendment  proposed  by 
legislature  as  provided  by  Constitution,  art.  XXIV,  §  1. 

Miscellaneous.  Cited  in  United  States  v.  Green,  137  Fed.  187,  de- 
claring all  applicable  parts  of  meat  inspection  act  incorporated  into  act 
for  inspection  of  renovated  butter. 

192  17.  a  440-454,  48  L.  Ed.  518,  24  Sup.  Ot  408,  KOBXHESK  PAOmO 
BT.  OO.  T.  ADAMS. 

Bailroad  is  not  und^  two  difTerent  measures  of  obligation — one  to  pas- 
senger and  another  to  his  heiis. 

Approved  in  Alder  Co.  v.  Fleming,  159  Fed.  598,  86  C.  C.  A.  419,  hold- 
ing in  action  for  death,  of  servant  in  mine  that  Code  of  Civil  Procedure 
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of  Montana,  1895,  §  579,  did  not  create  two  different  measures  of  lia- 
bility, one  to  deceased  and  another  to  heirs;  Maronen  v.  Anaconda 
Copper  Mining  Co.,  48  Mont.  260,  136  Pac.  970,  heirs  cannot  recover 
for  wrongful  death  of  employee  falling  from  shaft  mine  cage  whose 
doors  were  left  open  in  violation  of  statute,  where  it  was  such  em- 
ployee's duty  to  close  doors;  Melville  v.  Butte-Balaklava  Copper  Co., 
47  Mont.  11,  12,  130  Pac.  445,  446,  Revised  Code,  §  6486,  does  not  give 
widow  and  children  action  for  wrongful  death  in  case  where  deceased 
would  have  had  no  action  for  injury  because  of  contributoiy  negligence 
or  assumption  of  risk;  Welch  v.  Creech,  88  Wash.  435,  153  Pac.  357, 
denying  recovery  of  damages  by  wife  of  decedent  shot  by  defendant  in 
self-defense. 

Settlement  by  injured  person  of  claim  against  tort-feasor  as  pre- 
cluding action  for  resulting  death.    Note,.  27  L.  R.  A,  (N.  S.)  177. 

Release  of  all  claim  for  injury  before  receiving  injury  resulting  in 
death,  as  affecting  right  of  statutory  beneficiaries.  Note,  L.  R.  A. 
1915E,  1171. 

Abatement  and  revival  of  actions  for  personal  injury  upon  plain- 
tiff's death.    Note,  L.  R.  A.  1915E,  1116. 

Bailroad  is  not  liable  for  injury  roniltiiig  from  ordinary  nagligeiice  to 
employee  riding  on  free  pass* 

Approved  in  Charleston  etc.  Ry.  Co.  v.  Thompson,  234  U.  S.  578,  58 
L.  Ed.  1479,  34  Sup.  Ct.  964,  stipulations  in  free  pass,  issued  to  wife  of 
employee  under  Hepburn  Act  of  1906,  exempting  railroad  from  liability 
in  case  of  injury,  is  valid;  Santa  Fe  etc.  Ry.  Co.  v.  Grant  Bros.  Constr. 
Co.,  228  U.  S.  185,  57  L.  Ed.  792,  33  Sup.  Ct.  474,  stipulation  in  contract 
of  railroad  for  construction  work  that  contractor,  in  consideration  of 
reduced  rates  for  transportation  of  supplies  and  employees,  will  assume 
risk,  is  valid;  Boering  v.  Chesapeake  Beach  Ry.  Co.,  193  U.  S.  449,  48 
L.  Ed.  744,  24  Sup.  Ct.  515,  stipulation  in  free  pass  relieving  from  lia- 
bility for  negligence  binding  without  notice;  Lindsay  v.  Chicago  etc.  R. 
Co.,  226  Fed.  27,  in  action  for  wrongful  death  of  employee  under  Colo- 
rado statute  of  1891,  release  executed  by  employee  bars  recovery  by 
widow;  Smith  v.  Atchison  etc.  Ry.  Co.,  194  Fed.  80,  81,  114  C.  C.  A.  157, 
contract  of  employee  traveling  on  pass  releasing  railroad  from  liability 
for  injuries  is  valid  in  Oklahoma  and  in  Federal  courts;  Shelton  v.  Cana^ 
dian  etc.  Ry.  Co.,  189  Fed.  159,  160,  under  Canadian  law,  railroad  may 
by  contract  relieve  itself  from  liability  for  injuries  to  caretaker  of  stock, 
even  though  arising  from  its  own  negligence,  and  Federal  court  in  Minne- 
sota will  enforce  such  contract  in  regard  to  shipment  between  Canadian 
points;  Rountree  v.  Adams  Express  Co.,  165  Fed.  156,  91  C.  C.  A.  186, 
holding  contracts  between  employee  and  express  company  and  express 
company  and  railroad  to  release  railroad  from  liability  for  injuries  to  em- 
ployee of  express  company  are  valid;  United  States  v.  Wells-Fargo  Ex- 
press Co.,  161  Fed.  612,  issuing  of  franks  by  express  company  is  violation 
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of  EikinB  Act  of  1903  as  amended  by  act  of  1906  prohibiting  rebates 
and  discriminations;  Kelly  v.  Malott,  135  Fed.  75,  67  C.  C.  A.  548,  rail- 
road may  exempt  itself  by  contract  iiom  liability  for  wrongful  death  of 
express  messenger;  Walther  v.  Southern  Pac.  Co.,  159  Cal.  773,  36  L.  R 
A.  (N.  S.)  235,  116  Pac.  53,  allowing  recovery  under  section  2168,  Civil 
Code,  for  death  of  passenger  riding  on  free  pass;  Perry  v.  Philadelphia 
ete.  R.  Co.,  1  Boyce  (Del.),  428,  77  Atl.  736,  denying  recovery  for  death 
of  express  messenger  contracting  to  release  express  company  and  rail- 
road from  liability;  Charleston  etc.  Ry.  Co.  v.  Thompson,  13  Ga.  App. 
533,  80  S.  £.  1100,  allowing  recovery  for  injuries  to  wife  of  employee 
traveling  on  free  pass,  exempting  carrier  from  liability,  issued  under 
Hepburn  Act  of  1906,  as  such  pass  is  considered  in  measure  compensa- 
tory for  sendees;  Malcott  v.  Weston,  51  Ind.  App.  575,  98  N.  E.  128, 
holding  release  in  pass  issued  to  plaintiff  in  consideration  of  his  locating 
factories  on  railroad  is  not  binding,  and  allowing  recovery  for  injuries; 
Sewell  v.  Atchison  etc.  Ry.  Co.,  78  Kan.  11,  96  Pac.  1011,  upholding  con- 
tracts of  release  between  employee  and  express  company  and  express 
company  and  railroad  and  denying  recovery  for  wrongful  death  of  ex- 
press messenger;  John  v.  Northern  Pac.  Ry.  Co.,  42  Mont.  44,  32  L.  K  A. 
(N.  S.)  85,  111  Pac.  640,  carrying  employee  of  another  railroad  on  free 
pass  was  illegal,  and  contract  exempting  railroad  from  liability  for  negli- 
gence was  void;  Dodd  v.  Central  R.  Co.,  80  N.  J.  L.  62,  76  AtL  547,  hold- 
ing contract  of  employee  of  express  company  exempting  it  from  liability 
for  injuries  or  death  and  ratifying  contracts  of  express  company  with 
railroad  exempts  carrier  from  liability,  and  denying  recovery  for  in- 
juries ;  Atchison  etc.  Ry.  Co.  v.  Smith,  38  Okl.  159,  Ann.  Oaa.  19150,  620, 
132  Pac.  495,  denying  recovery  for  injury  to  wife  of  employee  of  railroad 
riding  on  free  pass  containing  release;  Hutto  v.  Southern  Ry.  Co.,  75 
S.  C.  298,  55  S.  E.  446,  allowing  recovery  for  loss  of  baggage  by  person 
traveling  on  free  pass  exempting  carrier  from  liability  for  loss  to  prop- 
erty, where  loss  was  due  to  willful  misconduct;  Marshall  v.  Nashville 
Ry.  etc.  Co.,  118  Tenn.  258,  12  Ann.  Oas..  675,  9  L.  R.  A.  (N.  S.)  1246, 
101  S.  W.  420,  denying  recovery  in  action  by  widow  for  death  of  city 
police  officer  riding  on  free  pass  exempting  carrier  from  liability;  Stone 
V.  Union  Pac.  R.  Co.,  32  Utah,  201,  89  Pac.  721,  holding  contract  of  em- 
ployee of  ex]:nress  company  releasing  railroad  from  liability  for  injuries 
or  death  void  as  against  public  policy  and  allowing  reeoyeiy  for  wrong- 
ful death;  Hageraan  v.  Puget  Sound  Elec.  Ry.,  80  Wash.  446,  141  Pac. 
1029,  denying  recovery  for  injuries  received  while  riding  on  free  pass 
exempting  carrier  from  liability;  Harris  v.  Puget  Sound  Electric  Ry. 
Co.,  52  Wash.  293,  100  Pac.  839,  allowing  recovery  for  death  of  em- 
[)loyee  riding  on  pass  exempting  carrier  from  liability,  where  pass  was 
received  as  part  of  his  wages. 

Distinguished  in  Wiley  v.  Grand  Trunk  Ry.,  227  Fed.  129,  caretaker 
of  stock  IB  not  gratuitous  passenger  and  may  recover  for  injuries  re- 
gardless of  contract  releasing  railroad  from  liability  for  injuries  result- 
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ing  from  its  orm  negligence;  Kirkendall  ▼•  Union  Pac.  R.  Co.,  200  Fed. 
205,  118  C.  C.  A.  383,  holding  caretaker  of  stock  was  passenger  for  hire, 
and  release  of  railroad  from  liability  for  negligence  was  void  as  against 
public  policy,  and  no  defense  in  action  for  injuries;  Baltimore  etc.  R.  R. 
Co.  V.  Duke,  38  App.  D.  C.  170,  Ann.  Oas.  19130,  832,  employee  of  ex- 
press company  riding  upon  pass  issued  by  railroad  upon  consideration 
moving  from  express  company  to  railroad  is  not  precluded  from  recovery 
for  injuries  by  exemptions  contained  in  pass;  Buckley  v.  Bangor  etc.  R. 
Co.,  113  Me.  169,  L.  B.  A.  1916A,  617,  93  Atl.  67,  holding  caretaker  of 
potatoes  was  passenger  for  hire,  and  release  from  liability  contrary  to 
public  policy,  did  not  preclude  recovery  for  injuries  received;  McNeill 
V.  Durham  etc.  R.  R.  Co.,  135  N.  C.  698,  67  L.  E.  A.  227,  47  S.  E.  766, 
one  may  recover  for  injuries  received  while  traveling  on  pass  illegally 
given  for  publishing  time  tables,  in  spite  of  conditions  thereon ;  Chicago 
etc.  Ry.  Co.  v.  Stone,  34  Okl.  368,  L.  R.  A.  1916A,  142,  125  Pac.  1122, 
allowing  recovery  to  trespasser  on  train  for  injuries  resulting  from  gpross 
negligence  in  leaving  freight-cars  unattended  on  siding;  Nickles  v.  Sea- 
board etc.  Ry.  Co.,  74  S.  C.  135,  54.  S.  E.  266,  where  plaintiff  agreed  to 
go  to  certain  point  to  testify  for  railroad  if  it  furnished  transportation 
to  his  wife,  latter  was  not  traveling  upon  free  pass;  Sprigg  v.  Rutland 
R.  R.  Co.,  77  Vt.  358,  60  Atl.  147,  railroad  cannot  exempt  itself  from 
negligence  toward  caretaker  over  shipment  of  cattle,  though  both  car- 
ried for  same  payment. 

Denied  in  St.  Louis  etc.  Ry.  Co.  v.  Pitcock,  82  Ark.  442,  118  Am,  St. 
Rep.  84,  12  Ann.  Oas.  582,  101  S.  W.  725,  under  Const.,  art.  XVII,  §  12, 
and  Kirby's  Digest^  §  6773,  making  railroads  liable  for  damages  to  per- 
sons, stipulation  in  free  pass  exempting  carrier  from  liability  is  void 
as  against  public  policy,  and  passenger  may  recover  for  injuries. 

Validity  of  stipulation  in  free  pass  exempting  carrier  of  passengers 
from  liability  for  negligence.    Note,  4  Ann.  Oas.  558. 

Validity  of  stipulation  in  pass  limiting  carrier's   liability.    Note, 
87  L.  R.  A.  (N.  S.)  235,  244,  245,  247,  248,  250. 

Liability  of  carrier  for  injuries  received  by  passenger  in    going 
from  one  ear  to  another  of  moving  train.    Note,  16  Ann.  Oas.  448. 

Passing  from  car  to  another  as  contributory  negligence.    Note,  37 
L.  R.  A.  (N.  S.)  519. 

Miscellaneous.  Cited  in  Union  Pac.  R.  Co.  v.  Field,  137  Fed.  20,  69 
C.  C.  A.  636. 

192  0.  S.  454r-i70,  48  L.  Ed.  518,  24  Sup.  Ot.  300,  ST.  OLAIB  OOXJKTT  T. 
INTERSTATE  SAND  ft  OAR  TBANSFEB  CO. 

Qnaere,  whether  police  power  of  State  extends  to  establlghmimt,  ffegn- 
latiLon,  and  licensing  of  ferries  across  navigable  streams. 

Approved  in  State  v.  Illinois  Cent.  R.  Co.,  246  HI.  210,  92  N.  E.  826, 
upholding  provision  of  charter  requiring  railroad  to  pay  amoatti  equal 
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to  seven  per  eeat  of  g^ss  receipts  in  lieu  of  taxes,  including  receipts 
from  railroad's  charter  lines  engaged  in  interstate  commerce;  State  v. 
Wiggins  Ferry  Co.,  208  Mo.  644,  106  S.  W.  1011,  allowing  recovery  of 
tax  on  railroad  property  within  State  of  ferry  company. 

Transportation  of  railroad  cars  across  river  is  not  f enrlage  and  State 
cannot  control  it,  even  in  aiNrance  of  Congressional  action. 

Approved  in  New  York  Central  etc.  R.  R.  Co.  v.  Board  of  Chosen 
Freeholders  of  Hudson  Cdunty,  New  Jersey,  227  U.  S.  259,  260,  266, 
57  L.  Ed.  503,  504,  505,  33  Sup.  Ct.  269,  ordinance  regulating  rates  on 
interstate  ferry  operated  by  railroad  is  invalid;  International  Transit 
Co.  V.  Sault  Ste.  Marie,  194  Fed.  525,  ordinance  of  Sault  Sainte  Marie 
prescribing  rates  of  fare  to  be  charged  by  Canadian  owner  and  operator 
of  ferry-boats  across  St.  Mary's  River  between  Ontario  and  Michigan 
is  invalid ;  State  y.  Cumberland  &  P.  R.  Co.,  105  Md.  486,  66  Atl.  461, 
act  of  1906  amending  charter  of  railroad  prohibiting  its  connection  with 
tracks  of  interstate  railroad  except  on  condition  that  latter  will  make 
certain  joint  freight  rates  on  coal  is  void;  Helena-Glendale  Ferry  Co.  v. 
State,  101  Miss.  72,  Ann.  Gas.  1914B,  682,  57  South.  364,  tax  on  privi- 
l^e  of  operating  interstate  ferry  is  void;  New  Yoik  Cent.  etc.  R.  Co. 
V.  Board  of  Chosen  Freeholders,  74  N.  J.  L.  373,  65  Atl.  863,  regulation 
of  rates  of  ferriage  of  foot-passengers  across  Hudson  River  from  New 
Jersey  to  New  York  is  regulation  of  interstate  commerce;  dissenting 
opinion  in  New  York  Cent.  etc.  R.  Co.  v.  Board  of  Chosen  Freeholders, 
80  N.  J.  L.  310,  74  Atl.  963,  majority  upholding  resolution  establishing 
rates  of  ferriage  for  foot-passengers  from  New  Jersey  to  New  York. 

Distinguished  in  Port  Richmond  etc.  Ferry  Co.  v.  Board  of  Chosen 
Freeholders  of  Hudson  County,  234  U.  S.  324,  329,  68  L.  Ed.  1338,  1385, 
34  Sup.  Ct.  821,  in  absence  of  congressional  action,  ordinance  of  Hudson 
county,  New  Jersey,  limiting  rates  to  be  charged  for  round  trip  on  inter- 
state ferry,  not  connected  with  railroad,  and  construed  by  State  court 
as  not  requiring  issuance  of  round-trip  tickets,  is  valid;  New  York  Cent, 
etc.  R.  Co.  V.  Board  of  Chosen  Freeholders,  76  N.  J.  L.  677,  16  Ann. 
Gas.  858,  74  Atl.  959,  upholding  resolution  of  New  Jersey  county  board 
establishing  rates  of  ferriage  for  foot-passengers  from  New  Jersey  to 
New  York. 

Ferries  between  States.    Note,  16  Ann.  Gas.  865. 

State    taxation  of   ferry    as    r^nlation  of    interstate  commerce. 

Note,  Ann.  Gas.  1914B,  685. 
Regulation  of  international  or  interstate  ferries.    Note,  52  L.  R.  A* 

(N.  S.)  575. 

192   U.   &    470-498,   48   L   Ed.   625,   24   Sop.   Gt.   349,   BUTTFIELD  T. 
STRANAHAN. 

In  oonatming  statute,  arexy  Intendment  Is  In  favor  of  Its  vaUditj. 
Approved  in  Oceanic  Steam  Nav.  Co.  v.  Stranahan,  214  U.  S.  333,  334, 
53  L.  Ed.  1019,  1020,  29  Sup.  Ct.  671,  construing  alien  Immigration  Act 
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of  1903  in  light  of  report  of  Senate  committee  on  immiprration  and  up- 
holding provision  imposing  penalty  on  steamship  companies  bringing 
diseased  alien  immigrants,  where  disease  conld  have  been  detected  by 
examination  at  port  of  embarkation;  Curtice  Bros.  Co.  v.  Barnard,  209 
Fed.  594,  126  C.  C.  A.  411,  upholding  laws  of  Indiana  of  1907  relating 
to  adulteration  of  food;  United  States  v.  Rizzinelli,  182  Fed.  678,  up- 
holding act  of  1897  conferring  upon  Secretary  of  Interior  power,  subse- 
quently transferred  to  Secretary  of  Agricultfire,  to  make  rules  and  regu- 
lations for  government  of  forest  reserves;  Smeltzer  v.  St.  Louis  etc.  R. 
Co.,  158  Fed.  652,  657,  658,  upholding  Hepburn  Act  of  1906  making  initial 
carrier  liable  for  loss  or  damage  to  goods  in  interstate  shipment  on  its 
own  or  connecting  lines  and  prohibiting  contracts  exempting  it  from 
liability;  Amett  v.  State  ex  rel.  Donohue,  168  Ind.  189,  8  L.  R.  A.  (N.  S.) 
1192,  80  N.  E.  156,  act  of  1905  did  not  repeal  act  of  1897  providing  for 
metropolitan  police  force  in  certain  cities;  Old  South  Assn.  v.  City  of 
Boston,  212  Mass.  305,  99  N.  E.  236,  construing  statute  of  1877  under 
which  association  was  organized  to  perpetuate  memoiy  of  Old  South 
Meeting-house,  and  holding  association  entitled  to  compensation  for  loss 
of  exemption  from  taxation  of  land  condemned  for  entrance  to  subway; 
dissenting  opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S. 
510,  52  L.  Ed.  314,  28  Sup.  Ct.  141,  majority  holding  Employers'  Lia- 
bility Act  of  1906,  including  subjects  not  within  power  of  Congress  in- 
separable from  other  parts  is  void. 

Congress  has  complete  power  oyer  foreign  commerce  and  no  Indivldnal 
has  Tested  right  to  trade  with  foreign  nations. 

Approved  in  United  States  v.  Johnston,  232  Fed.  977,  Weber  v.  Freed, 
224  Fed.  357,  358,  140  C.  C.  A.  41,  and  Weber  v.  Freed,  239  U.  S.  329, 
Ann.  Oaa.  19160,  317,  60  L.  Ed.  310,  36  Sup.  Ct.  132,  all  upholding  act  of 
1912,  prohibiting  importation  of  films  or  other  pictorial  representations 
of  prize  fights;  Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  76,  69 
L.  Ed.  1210,  35  Sup.  Ct.  678,  upholding  act  of  Missouri  of  1907  requiring 
railroads  to  provide  suitable  openings  under  roadbed  to  carry  off  surface 
water;  The  Abby  Dodge  v.  United  States,  223  U.  S.  176,  56  L.  Ed.  893,  32 
Sup.  Ct.  310,  upholding  act  of  1906  regulating  landing  at  United  States 
ports  of  sponges  taken  in  waters  outside  territorial  limits  of  State,  but 
dismissing  libel  not  alleging  that  sponges  were  so  taken ;  Brolan  v.  United 
States,  236  U.  S.  218,  59  L.  Ed.  548,  35  Sup.  Ct.  285,  upholding  act  of 
1909  regulating  importation  of  opium;  United  States  v.  Twenty  Chests 
of  Tea,  208  Fecf.  91,  92,  93,  upholding  act  to  jJrevent  importation  of 
impure  and  unwholesome  tea  and  providing  penalty  of  forfeiture  for 
reimportation  of  rejected  tea;  United  States  v.  American  Express  Co., 
177  Fed.  738,  upholding  act  of  1897  regulating  importation  of  wools; 
International  Mercantile  Marine  Co.  v.  Stranahan,  155  Fed.  433,  uphold- 
ing Immigration  Act  of  1903  making  it  unlawful  to  bring  into  country 
aliens  afflicted  with  loathsome  or  dangerous  contagious  disease;  Kansas 
City  Southern  Ry.  Co.  v.  State,  90  Ark.  347,  119  S.  W.  290,  holding  act 
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of  1907  to  prevent  introduction  and  spread  of  contagious  and  infectious 
diseases  among  cattle  is  not  in  conflict  with  act  of  Congress  of  1884  or 
rules  and  regulations  of  Secretary  of  Agriculture ;  State  v.  United  States 
Express  Co.,  164  Iowa,  137,  146  N.  W.  460,  upholding  Webb-Kenyon 
Act  of  Congress  of  1913  prohibiting  shipment  of  intoxicating  liquors 
into  State  to  be  used  in  violation  of  State  law. 

Distinguished  in  Wilmington  Transp.  Co.  v.  Railroad  Commission, 
166  Cal.  748,  137  Pac.  1156,  upholding  order  of  State  railroad  commis- 
sion prescribing  passenger  and  freight  rates  between  two  porte  in  Los 
Angeles  county,  though  route  is  in  part  over  high  seas. 

Delegation  of  power  to  regulate  carriers.    Note,  82  L.  B.  A.  (N.  S.) 
649. 

Tea  Inspection  Act  of  March  2,  1897,  is  valid. 
Approved  in  Buttfleld  v.  United  States,  192  U.  S.  500,  48  L.  Ed.  537, 
24  Sup.  Ct.  357,  and  Buttfield  v.  Bidwell,  192  U.  S.  499,  48  L.  Ed.  587, 
24  Sup.  Ct.  356,  both  following  rule. 

CongreM  may  proliibit  importation  of  tea  below  itandard. 
Distinguished  in  United  States  v.  Matthews,  146  Fed.  308,  law  making 
it  criminal  to  violate  any  rule  thereafter  to  be  made  by  Secretary  of 
Interior,  void  as  delegation  of  legislative  power;  Corrigan  Transit  Co. 
V.  Sanitary  Dist.,  137  Fed.  856,  70  C.  C.  A.  381,  holding  decision  on 
question  of  delegated  legislative  power  unnecessary. 

Act  of  1897  regulating  inspection  of  teas  fixed  primary  standard  and 
devolTed  upon  Secretary  of  Treasury  mere  executive  duty  to  effectuate 
leglslatiye  policy  declared  in  statute. 

Approved  in  Baltimore  etc.  R.  Co.  v.  Railroad  Commission,  196  Fed. 
696,  upholding  act  of  Indiana  of  1909  authorizing  State  railroad  com- 
mission to  make  investigation  of  headlights  in  use  on  locomotives  and 
to  preaeaAm^  eftcieut  h«MUi|^;  Bmshaber  v.  Union  Pac.  Ry.  Co.,  240 
U.  S.  26,  60  Ii.  Ed.  505,  36  Sup.  Ct.  245,  Income  Tax  Act  of  1913  con^ 
ferring  certain  administrative  powers  on  Secretary  of  Treasury  to 
enforce  act  is  not  void  as  unwarranted  delegation  of  legislative  au- 
thority; United  States  v.  Louisville  etc.  R.  Co.,  176  Fed.  944,  upholding 
act  of  1905  providing  for  establishment  of  livestock  quarantines  by 
Secretary  of  Agriculture  and  prohibiting  livestock  shipments  from 
quarantined  territory  except  in  compliance  with  rules  and  regulations  of 
secretary;  Lockwood  v.  United  States,  178  Fed.  438,  102  C.  C.  A.  411, 
upholding  act  requiring  oleomargarine  to  be  sold  iu  stamped  packages  not 
containing  more  than  ten  pounds  and  providing  that  packages  shall  be 
marked  as  commissioner  of  internal  revenue,  with  approval  of  Secretary 
of  Treasury,  shall  prescribe ;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture, 
172  Fed.  712,  713,  714,  and  Red  "C"  Oil  Mfg.  Co.  v.  Board  of  Agricul- 
ture, 222  U.  S.  394,  56  L.  Ed.  246,  32  Sup.  Ct.  152,  both  holding  Act  of 
North  Carolina  of  1910,  for  inspection  of  kerosene  and  other  illuminat- 
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ing  oils,  establishing  standards  and  giving  board  of  agriculture  power 
to  determine  whether  oils  measure  up  to  these  standards,  is  not  void 
as  delegation  of  legislative  power;  Bong  v.  Alfred  S.  Campbell  Art  Co., 
214  U.  S.  248,  53  L.  Ed.  984,  29  Sup.  Ct.  628,  holding  in  action  under 
copyright  statutes  to  recover  penalties  and  forfeitures  for  infringe- 
ment of  painting  by  assignee,  that  author  of  painting  was  not  entitled 
to  copyright  under  reciprocity  agreement  with  Pern  making  President's 
proclamation  condition  to  such  right;  St.  Louis  etc.  Ry.  Co.  v.  Taylor, 
210  U.  S.  287,  62  L.  Ed.  1064,  28  Sup.  Ct.  616,  provision  of  Safety  Ap- 
pliance Act  of  1893  authorizing  American  Railway  Association  and 
Interstate  Commerce  Commission  to  prescribe  standard  of  drawbars  for 
freight-cars  is  not  void  as  delegation  of  legislative  power;  Mutual  Film 
Corp.  V.  Industrial  Commission,  236  U.  S.  246,  Ann.  Gas.  19160,  296,  59 
L.  Ed.  560,  35  Sup.  Ct.  387,  Ohio  act  of  1913  for  censorship  of  moving 
pictures  is  not  void  as  delegating  legislative  power  to  administrative 
officers;  United  States  v.  Atchison  etc.  Ry.  Co.,  234  U.  S.  486,  58  L.  Ed. 
1422,  34  Sup.  Ct.  986,  upholding  act  of  Congress  of  1910 -prohibiting  car- 
rier  to  charge  more  for  short  than  for  long  haul,  but  providing  that  Inter- 
state Commerce  Commission  may  permit  higher  charge  for  short  haul  in 
special  cases;  Interstate  Commerce  Commission  v.  Gk>odrich  Transit  Co., 
224  U.  S.  215,  56  L.  Ed.  737,  32  Sup.  Ct.  436,  upholding  provisions  of  act 
of  1906  authorizing' Interstate  Commerce  Commission  to  require  inter- 
state carriers  to  keep  accounts  in  certain  manner;  United  States  v. 
Grimaud,  220  U.  S.  518,  55  L.  Ed.  568,  31  Sup.  Ct.  480,  violation  of  regu- 
lation of  Secretary  of  Agriculture  relating  to  grazing  of  sheep  on  forest 
reserve  is  punishable  as  offense  under  act  of  1897;  Monongahela  Bridge 
Co.  V.  United  States,  216  U.  S.  192,  54  L.  Ed.  441,  30  Sup.  Ct.  356, 
Hannibal  Bridge  Co.  v.  United  States,  221  U.  S.  205,  55  L.  Ed.  703,  31 
Sup.  Ct.  603,  and  Union  Bridge  Co.  v.  United  States,  204  U.  S.  383,  61 
L.  Ed.  532,  27  Sup.  Ct.  367,  all  upholding  provisions  of  River  and  Harbor 
Act  of  1899,  providing  for  removal  or  alteration  of  bridges  obstructing 
navigability  of  river  upon  determination  of  Secretary  of  War  that 
bridges  are  obstructions ;  United  States  v.  Louisville  Bridge  Co.,  233  Fed. 
274,  upholding  act  of  1899  authorizing  Secretary  of  War  to  require 
changes  in  bridges  over  navigable  streams,  as  applied  to  bridge  con- 
structed across  Ohio  River  under  act  of  1862 ;  Curtice  Bros.  Co.  v.  Bar- 
nard, 209  Fed.  595, 126  C.  C.  A.  411,  laws  of  Indiana  of  1907,  authorizing 
State  board  of  health  to  adopt  rules  to  enforce  act  relating  to  manu- 
facture of  food  and  drugs,  is  not  void  as  delegation  of  legislative  power; 
Macy  V.  Loeb,  205  Fed.  728,  829,  124  C.  C.  A.  21,  .upholding  Tea  Act  of 
1897,  authorizing  examiners  to  determine  whether  tea  conforms  to 
standard  fixed  by  Secretary  of  Treasury,  without  allowing  importer  to 
take  part  in  examination;  Louisville  etc.  R.  Co.  v.  Interstate  Commerce 
Comm.,  184  Fed.  122^  upholding  Interstate  Commerce  Act  of  1906  au- 
thorizing commission  to  prescribe  maximum  rates;  United  States  v. 
Louisville  etc.  R.  Co.,  165  Fed.  938,  upholding  statute  authorizing  Secre- 
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tary  of  Agriculture  to  make  rules  and  regulations  for  inspection  of 
cattle  to  be  shipped  from  quarantined  State;  United  States  v.  Moody, 
164  Fed.  271,  274,  upholding  statute  of  1894  requiring  Secretary  of 
War  to  make  rules  for  use  of  canals*  owned  by  United  States  and  Rule  8, 
promulgated  by  Secretary  of  War  for  government  of  St.  Mary's  Falls 
Canal;  Coopersville  Co-operative  Creamery  Co.  v.  Lemon,  163  Fed.  147, 
148, 161,  89  C.  C.  A.  595,  regulation  of  Secretary  of  Treasury  that  butter 
containing  sixteen  per  cent  or  more  of  water  is  adulterated  is  within 
authority  of  act  of  1902  taxing  adulterated  butter  and  defining  it  as 
butter  containing  abnormal  amount  of  moisture;  State  v.  Atlantic  Coast 
Line  R.  Co.,  56  Fla.  625,  82  L.  R.  A.  (N.  S.)  639,  47  South.  972,  under 
power  given  to  commission  to  require  railroad  to  provide  proper  facili- 
ties, rule  making  railroad  liable  to  shipper  in  sum  of  one  dollar  per  day 
per  car  for  detaining  loaded  cars,  is  valid ;  Southern  Ry.  Co.  v.  Melton, 
133  Ga.  287,  65  S.  E.  669,  upholding  act  of  1905  conferring  power  on 
commission  to  impose  penalties  on  railroads  for  violation  of  rules  relat- 
ing to  furnishing  of  cars;  Clark  ▼.  Harford  Agricultural  etc.  Assn.,  118 
Md.  623,  85  Atl.  508,  upholding  act  of  1912  providing  for  licensing  of 
horse-races  in  certain  county  and  for  commission  to  supervise  races  and 
betting;  Colvill  v.  Fox,  51  Mont.  79, 149  Pac.  498,  upholding  statutes  au- 
thorizing State  fruit  inspector  to  destroy  infected  fruit;  State  v.  Nor- 
mand,  76  N.  H.  547,  AnxL  Oaa.  1913E,  996,  85  Atl.  902,  upholding  laws 
of  1911  prohibiting  unsanitary  conditions  in  place  where  food  is  pro- 
I  duced,  stored  or  sold,  and  order  of  commissioners  requiring  bread  to  be 
wrapped  before  removal  from  baking-room;  Builders'  Material  Supply 
Co.  V.  Schoen,  86  N.  J.  L.  106,  91  Atl.  314,  upholding  order  of  Public 
Utility  Commissioners,  made  under  statute  of  1913,  fixing  compensation 
to  be  paid  by  railway  for  use  of  bridge  over  Passaic  River ;  Trustees  of 
Saratoga  Springs  v.  Saratoga  Gas  etc.  Co.,  191  N.  Y.  140,  14  Ann.  Oas. 
606,  18  L.  B.  A.  (N.  8.)  718,  83  N.  E.  698,  upholding  laws  of  1905,  au- 
thorizing commission  to  establish  maximum  rates  for  gas  and  electricity ; 
Sabre  v.  4lutland  R.  Co.,  86  Vt.  366,  Ann.  Oaa.  19150,  1269,  85  Atl.  701, 
upholding  laws  of  1906  creating  railroad  commission  with  power  to 
supervise  railroads  and  regulate  rates ;  State  ex  rel.  Webster  v.  Superior 
Court,  67  Wash.  45,  Ann.  Oas.  191SD,  78,  L.  B.  A.  19150,  287,  120  Pac. 
864,  upholding  Public  Utilities  Act  of  1911  creating  Public  Service  Com- 
mission with  power  to  regulate  rates;  Chicago  etc.  Ry.  Co.  v.  Railroad 
Commission,  162  Wis.  92,  155  N.  W.  942,  act  of  1913  does  not  confer 
upon  railroad  commission  judicial  power  to  enforce  provision  of  statute 
declaring  railroad  must  construct  roadbed  in  manner  not  to  interfere 
with  percolating  of  surface  waters. 

Distinguished  in  Macy  v.  Browne,  224  Fed.  361, 140  C.  C.  A.  45,  under 
tea  law  of  1908,  providing  for  Board  of  Tea  Appeal  and  authorizing 
Secretary  of  Treasury  to  make  regulations  to  put  act  into  effect,  regu- 
lations directing  board  to  reject  tea  containing  coloring  matter,  tliough 
tests  show  it  conforms  to  standards  of  purity,  are  void;  United  States 
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T.  11,150  Pounds  of  Butter,  188  Fed.  158,  159,  aet  of  1886  aathorizing 
Secretary  of  Treasury  to  preseribe  rules  and  vegulattons  to  oarry  it 

into  effect  did  not  authorize  secretary  to  make  rule  construing  act  of 
1902,  providing  for  confiscation  of  .butter  containing  abnormal  amount 
of  moisture  by  establishing  atandard  of  sixteen  per  cent;  dissienting 
opinion  in  Southern  Ry.  Co.  v.  Melton,  133  Ga.  318,  65  S.  E.  683,  majority 
upholding  act  of  1905  conferring  power  on  commission  to  impose  penal- 
ties on  railroads  for  violation  of  rules  relating  to  furnishing  of  cars; 
dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  378,  i^Jm.  Cas. 
19150,  1269,  85  Atl.  706,  majority  holding  if  act  of  1906  confers  judicial 
powers  on  railroad  commission,  such  provisions  are  separable  and  do 
not  invalidate  whole  act. 

Right  of  State  to  seize  and  destroy  food  unfit  for  use.    Note,  15 
Ann.  Oas.  282. 

Validity  of  statute  or  ordinance  for  destruction  of  food  products 
below  prescribed  standard.    Note,  29  L.  R.  A.  (N.  S.)  261. 

Miscellaneous.  Cited  in  Ex  parte  Helton,  117  Mo.  App.  620,  93  S.  W. 
915,  resorting  to  I^islative  journals  for  history  of  bill  as  aid  in  inter- 
pretation. 

192  U.  S.  498-499,  48  L.  Ed.  636,  24  Sap.  Ot.  356,  BITTTFIELD  T.  BID- 
WELL. 

Right  of  State  to  seize  and  destroy  food  unfit  for  use.    Note,  15 
Ann.  Gas.  282. 

Validity  of  statute  or  ordinance  for  destruction  of  food  products 
below  prescribed  standard.    Note,  29  L.  R.  A.  (N.  S.)  261. 

192  U.  8.  499-500,  48  L.  Ed.  637,  BUTTFIELD  ▼.  UNITED  STATE& 
Act  of  1897  authorising  forfeiture  of  relmported  tea  Is  valid. 
Approved  in  United  States  v.  Twenty  Chests  of  Tea,  208  Fed.  92,  up- 
holding act  to  prevent  importation  of  impure  and  unwholesome  tea  pro- 
viding penalty  of  forfeiture  for  reimportation  of  rejected  tea.  * 

Right  of  State  to  seize  and  destroy  food  unfit  for  use.    Note,  15 
Ann.  Oas.  282. 

Validity  of  statute  or  ordinance  for  destruction  of  food  products 
below  prescribed  standard.    Note,  29  L.  R.  A.  (N.  S.)  261. 

192  IT.  8.  500-523,  100  Am.  fit.  Bep.  827,  48  L.  Ed.  438,  24  Sup.  Ot.  366, 
AMEEIOAN  STEEL  ft  WIRE  OO.  ▼.  SPEED. 

Prohibition  against  taxation  of  Imports  by  State  does  not  apply  to 
goods  brought  from  another  State. 

Approved  in  Banker  Bros.  Co.  v.  Pennsylvania,  222  U.  S.  214,  56  L.  Ed. 
170,  32  Sup.  Ct.  38,  upholding  Pennsylvania  statute  imposing  tax  on 
sale  of  automobiles  as  applied  to  automobiles  manufactured  in  another 
State  where  sale  was  intrastate;  State  of  New  York  v.  Wells,  208  U.  S. 
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22,  52  L.  Ed.  378,  28  Sup.  Gt.  193,  upholding  tax  on  capital  of  nonresi- 
dents doing  business  within  State;  Fan  Alpaca  Co.  y.  Commonwealth, 
212  Mass.  164,  98  N.  E.  1080,  upholding  State  tax  on  imported  wool  in 
bonded  warehouse  of  United  States  within  State;  State  v.  Standard 
Oa  Co.,  120  Tenn.  147,  110  S.  W.  580,  coal-oil  imported  from  another 
State  becomes  subject  to  State  Anti-trust  Act  after  importation ;  Stand- 
ard Oil  Co.  V.  State,  117  Tenn.  643,  10  L.  R.  A.  (N.  S.)  1016,  100  S.  W. 
711,  upholding  Anti-trust  Act  of  1903  as  applied  to  coal-oil,  which  was 
article  of  interstate  commerce  before  importation. 

Distinguished  in  State  v.  Fisher,  162  N.  C.  557,  77  S.  E.  123,  where 
interstate  shipment  of  whisky  is  consigned  to  consignor  and  draft  with 
bill  of  lading  attached  is  sent  to  bank  for  collection,  act  is  interstate 
commerce  and  not  violation  of  laws  regulating  intoxicating  liquors; 
Sedwick  v.  State,  47  Tex.  Cr.  633,  85  S.  W.  817,  C.  0.  D.  shipment  of 
liquor  from  Missouri  into  Texas  is  interstate  commerce  and  not  yiolBr 
tioQ  of  local  option  law. 

Oooda  broogbt  into  State  in  original  package  after  arrival  at  destina- 
tion and  under  protection  of  State  laws  may  be  taxed  without  discrimi- 
nation. 

Approved  in  Bacon  v.  Illinois,  227  U.  S.  514,  516,  57  L.  Ed.  619,  620, 
33  Sup.  Ct.  299,  upholding  tax  on  grain  stored  in  elevator  pending  in- 
spection and  shipment  to  other  States;  General  Oil  Co.  v.  Crain,  209 
U.  S.  231,  52  L.  Ed.  766,  28  Sup.  Ct.  475,  upholding  act  of  1899  of 
Tennessee  imposing  inspection  fee  on  oils  stored  in  tanks,  whether  for 
sale  in  Tennessee  or  for  sale  and  distribution  in  other  States;  Phillips 
V.  City  of  Mobile,  208  U.  S.  479,  52  L.  Ed.  581,  28  Sup.  Ct.  370,  uphold- 
ing ordinance  imposing  license  tax  on  persons  selling  beer  by  barrel, 
whether  beer  is  manufactured  within  or  without  State ;  State  of  New  York 
V.  Reardon,  204  U.  S.  162,  9  Ann.  Oas.  736,  51  L.  Ed.  423,  27  Sup.  Ct.  188, 
upholding  tax  on  transfers  of  stock  within  State,  where  buyer  and  seller 
are  nonresidents  and  stock  represents  property  in  otlier  States ;  McNeil  v. 
Southern  Ry.  Co.,  202  U.  S.  561,  50  L.  Ed.  1148,  26  Sup.  Ct.  722,  State 
commission  cannot  compel  delivery  of  interstate  shipment  on  private 
siding;  American  Express  Co.  v.  Iowa,  196  U.  S.  146,  49  L.  Ed.  128,  25 
Sup.  Ct.  182,  liquors  shipped  C.  0.  D.  into  State  cannot  be  seized  in 
hands  of  express  company;  Oregon  etc.  Nav.  Co.  v.  Campbell,  180  Fed. 
255,  where  interstate  shipment  of  merchandise  is  received  by  consignee, 
stored  in  warehouse,  and  freight  paid,  subsequent  intrastate  transporta- 
tion is  subject  to  State  rates  established  by  railroad  commission ;  Meyer, 
Jossen  &  Co.  v.  Mobile,  147  Fed.  846,  upholding  license  tax  on  dealers 
in  beer  brought  from  other  States  and  sold  in  original  bottles;  City  of 
Mobile  V.  Phillips,  146  Ala.  162,  121  Am.  St.  B^.  17,  40  South.  827, 
upholding  license  tax  upon  persons  or  firms  selling  beer  by  the  barrel; 
Mangeldorf  v.  State,  8  Ala.  App.  305,  62  South.  373,  upholding  tax  im- 
posed by  act  of  1911,  on  oysters  canned,  packed,  shipped  or  sold  in 
State;  People  v.  Bacon,  243  111.  319,  44  L.  R.  A.  (N.  S.)  586,  90  N.  E. 
687,  upholding  tax  on  grain  stored  in  elevator  pending  inspection  and 
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reshipment ;  People  v.  Chicago  etc.  Ry.  Co.,  223  HI.  592,  79  N.  E.  147, 
upholding  act  creating  State  railroad  and  warehouse  commission ;  Dar- 
nell V.  State,  174  Ind.  155,  90  N.  E.  773,  upholding  tax  upon  shares  of 
stock  in  foreign  corporations ;  Judy  v.  Beckwith,  137  Iowa,  32,  16  Ann, 
Oas.  890,  15  L.  R.  A.  (N.  S.)  142, 114  N.  W.  568,  upholding  tax  on  shares 
of  stock  of  foreign  corporation;  Merchants'  Transp.  Co.  v.  Board  of 
Review,  128  Iowa,  738,  105  N.  W.  212,  State  may  tax  merchandise  of 
nonresidents  awaiting  sale  in  warehouse;  Commonwealth  t.  Moore,  214 
Mass.  25,  100  N.  E.  1074,  upholding  statute  of  1912  relating  to  meat 
inspection ;  State  v.  Parker  Distilling  Co.,  236  Mo.  319,  139  S.  W.  483, 
law  of  1909  imposing  license  fee  on  persons  selling  intoxicating  liquors 
in  State,  hot  manufactured  from  grapes  or  fruit  grown  in  State,  is  dis- 
criminating and  void;  State  v.  Brodnax,  228  Mo.  51,  137  Am.  St.  Rep. 
613,  128  S.  W.  185,  upholding  stamp  tax  on  dealings  for  future  deiiveiy 
imposed  by  act  of  1907;  De  Rochemont  v.  New  York  Cent.  etc.  R.  Co., 
76  N.  H.  160, 139  Am.  St.  Rep.  673,  29  L.  R.  A.  (N.  S.)  529,  71  Atl.  869, 
upholding  attachment  of  interstate  railroad's  freight-cars  not  in  actual 
use;  Lehigh  etc.  Coal  Co.  v.  Borough  of  Junction,  75  N.  J.  L.  927,  928, 
933,  15  L.  R.  A.  (N.  S.)  514,  68  Atl.  808,  810,  and  Lehigh  etc.  Coal  Co. 
V.  Borough  of  Junction,  75  N.  J.  L.  69,  66  Atl.  923,  both  upholding  tax 
on  coal  brought  from  Pennsylvania  and  stored  to  await  sale  and  re- 
shipment;  People  V.  Reardon,  184  N.  Y.  456,  112  Am.  St.  Rep.  645,  77 
N.  E.  978,  upholding  tax  on  stock  transfers ;  North  Carolina  Corp.  Com- 
mission V.  Southern  Ry.  Co.,  151  N.  C.  453,  66  S.  E.  430,  upholding  order 
of  corporation  commission  directing  railroad  to  furnish  better  freight 
facilities  by  removal  of  depot  from  one  side  of  main  line  to  other;  Ex 
parte  Case,  70  Or.  302,  Ann.  Gas.  1916B,  490,  141  Pac.  748,  upholding 
license  tax  on  peddler  soliciting  orders  and  filling  same  from  stock 
already  shipped  into  State ;  State  v.  Standard  Oil  Co.,  61  Or.  453,  Ann. 
Gas.  1914B,  179^  123  Pac.  45,  upholding  tax  on  gross  receipts  of  resi- 
dent and  nonresident  oil  companies;  Logan  v.  Brown,  125  Tenn.  215, 
220,  141  S.  W.  753,  754,  liquor  dealer  receiving  liquor  from  without 
State  and  storing  it  for  reshipment  is  subject  to  privilege  tax ;  State  v. 
Standard  Oil  Co.,  120  Tenn.  152,  110  S.  W.  581,  upholding  State  Anti- 
trust Act  of  1903  and  enjoining  corporation  violating  it  from  transact- 
ing business  within  State;  I.  M.  Darnell  &  Son  v.  City  of  Memphis,  116 
Tenn.  430,  95  S.  W.  817,  upholding  tax  on  logs  brought  from  another 
State,  but  lying  in  millyard  awaiting  manufacture  into  lumber;  Adams 
Fish  Market  v.  Sterrett,  106  Tex.  563,  172  S.  W.  lUO,  license  tax  on 
dealer  handling  fish  and  oysters  includes  quantity  of  fish  and  oysters 
purchased  within  State  and  quantity  brought  from  without  State  and 
sold  in  State;  General  Ry.  etc.  Co.  v.  Commonwealth,  118  Va.  305,  87 
S.  E.  599,  upholding  license  tax  on  foreign  corporation  manufacturing 
railway  signals  outside  of  State  and  equipping  railway  within  State; 
Dalton  Adding  Mach.  Co.  v.  Commonwealth,  118  Va.  575,  88  S.  E.  171, 
upholding  license  tax  on  foreign  corporation  transacting  business  within 
State;  Standard  Oil  Co.  v.  Fredericksburg,  105  Va.  88,  52  S.  E.  819, 
upholding  municipal  tax  on  oil  dealers  refining  their  own  oil  or  storing 
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it  in  stationary  tanks;  Spaulding  ▼.  Adams  Connty,  79  Wash.  200^  140 
Pae.  369,  upholding  tax  on  goods  shipped  into  State  and  stored  in 
warehouse  to  await  sale  and*  distribution ;  dissenting  opinion  in  Pallman 
Co.  V.  Kansas,  216  U.  S.  65,  54  L.  Ed.  385,  30  Sup.  Ct.  232,  majority 
holding  tax  on  charter  of  Pullman  Company  for  privilege  of  doing  busi- 
ness in  Kansas  is  void  as  interference  with  interstate  commerce;  dis- 
senting opinion  in  Crenshaw  v.  State,  96  Ark.  471,  130  S.  W.  571, 
majority  upholding  statute  of  1909  requiring  license  for  peddling,  as 
applied  to  salesmen  taking  orders  for  foreign  manufacturer. 

Distinguished  in  McDermott  v.  Wisconsin,  228  U.  S.  135,  Ann.  Oas. 
1916A,  89,  47  L.  R.  A.  (N.  S.)  984,  57  L.  Ed.  767,  33  Sup.  Ct.'431,  statute 
of  Wisconsin  of  1907  prescribing  label  for  com  syrup  is  void  in  so  far 
as  it  relates  to  articles  properly  labeled  under  Federal  Pure  Food  and 
Drugs  Act  and  brought  into  State  in  interstate  commerce;  Rearick  v. 
Pennsylvania,  203  XJ.  S.  513,  51  L.  Ed.  298,  27  Sup.  Ct.  159,  municipal 
ordinance  requiring  license  fee  to  solicit  orders  for  goods  manufactured 
in  another  State  and  shipped  to  consignee  in  original  package  is  void; 
Swift  V.  United  States,  196  U.  S.  399,  49  L.  Ed.  526,  25  Sup.  Ct.  276, 
holding  combination  of  meat  dealers  to  check  independent  bidding  for 
livestock,  under  circumstances,  violative  of  Anti-trust  Act ;  In  re  Selman 
Heating  &  Plumbing  Co.,  204  Fed.  843,  844,  reversing  order  of  referee 
disallowing  claim  against  bankrupt's  estate  of  price  of  three  carloads 
of  furnaces  shipped  from  another  State  by  foreign  corporation  not  quali- 
fied to  transact  business  in  Alabama;  Jewel  Tea  Co.  v.  Lee's  Summit, 
198  Fed.  536,  537,  agent  soliciting  orders  for  nonresident  and  receiving^ 
packages  for  distribution  is  not  subject  to  license  tax  on  vendors  of  cer- 
tain articles ;  St.  Louis  R.  Co.  v.  Allen,  181  Fed.  718,  rule  44  of  railroad 
commission  of  Arkansas  requiring  railroad  to  route  shipment  by  cheapest 
route,  in  absence  of  instructions  by  shipper,  is  void;  Wrought  Iron 
Range  Co.  v.  Campen,  135  N.  C.  518,  526,  527,  47  S.  E.  662,  665,  State 
may  not  tax  sale  of  goods  manufactured  in  other  State  and  to  be  im- 
ported in  original  packages;*  St.* Louis  etc.  R.  Co.  v.  State,  26  Okl.  77, 
30  L.  B.  A.  (N.  S.)  137, 107  Pac.  935,  order  of  State  corporation  commis- 
sion requiring  ten  days'  free  storage  of  goods  destined  to  consignees 
living  five  miles  or  more  from  railroad  is  void  in  so  far  as  it  applies 
to  interstate  commerce;  dissenting  opinion  in  General  Oil  Co.  v.  Crain, 
209  U.  S.  235,  52  L.  Ed.  767,  28  Sup.  Ct.  475,  majority  upholding  inspec- 
tion tax  on  oil  stored  in  tanks,  whether  for  sale  in  Tennessee  or  for 
sale  and  reshipment  to  other  States. 

State  taxation  of  property  delayed  during  transit  between  States 
as  taxation  of  interstate  commerce.    Note,  5  Ann.  Oaa.  1019. 

192  T7.  8.  624-543»  48  Ii.  Ed.  548,  24  Sup.  Ct.  333,  UNITED  STATES  y.  ST. 
AKTHONT  S.  B.  CO. 

Lands  twenty  miles  away  from  right  of  way  of  railroad  forty  miles  in 
length  are  not  ''adjacent'*  within  meaning  of  act  of  1875  permitting  com- 
pany to  cut  timber  for  construction  of  road. 
XIX-^ 
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Approved  in  United  States  v.  Denver  etc.  R.  Co.,  190  Fed.  849, 850, 861, 
853,  under  grant  to  railroad  to  cut  timber  for  construction  and  repair  of 
road  from  adjacent  public  lands,  lands  more  than  three  miles  away  are  not 
adjacent;  Board  of  Education  v.  Jacobus,  83  Kan.  780,  112  Pac.  613, 
city  may  attach  land  to  school  district  not  touching  city  limits,  but  ad- 
joining school  district  under  act  of  1909  authorizing  cities  to  attacli 
adjacent  lands  for  school  purposes ;  Bacon  v.  Boston  etc.  R.  R.,  83  Vt.  535, 
77  Atl.  861,  order  of  commission  requiring  construction  of  baggage-room 
and  platform  adjacent  to  team  track  is  complied  with  by  construction 
of  baggage-room  with  driveway  between  it  and  team  track. 

Meaning  of  term  ''adjacent.''    Note,  Ann.  Gas.  1918B,  168,  170, 
171. 

■ 

Right  to  cut  timber  on  public  land.    Note,  70  L.  R.  A.  883. 

Where  trespasser  was  mistaken  in  belief  that  lands  were  adjacent, 
measure  of  damages  is  value  of  timber  at  time  and  place  where  cut. 

Approved  in  Guffey  v.  Smith,  237  U.  S.  119,  59  L.  Ed.  866,  35  Sup.  Ct. 
526,  on  accounting  for  oil  and  gas  taken  under  color  of  lease  without 
actual  knowledge  of  prior  recorded  lease,  taking  after  notification  of 
lease  was  willful  and  subject  to  prior  lessee's  rights,  but  costs  of  im- 
])rovements  prior  to  notification  should  be  deducted;  Stratton's  Inde- 
pendence V.  Howbert,  231  U.  S.  421,  58  L.  Ed.  295,  34  Sup.  Ct.  136, 
proceeds  of  ore  mined  by  corporation  from  its  own  premises  are  income 
within  meaning  of  Corporation  Tax  Act  of  1909,  and  cori>oration  is  not 
entitled  to  deduct  value  of  ore  in  place  and  before  it  is  mined  as  de- 
preciation; United  States  v.  Midway  Northern  Oil  Co.,  232  Fed.  632, 
on  accounting  in  equity  against  trespassers  on  oil  lands,  through  mis- 
take of  law,  credit  will  be  given  for  cost  of  production  and  useful 
improvements;  Liberty  Bell  Gold  Min.  Co.  v.  Smuggler-Union  Min.  Co., 
203  Fed.  807,  122  C.  C.  A.  113,  measure  of  damages  for  wUlful  taking 
and  conversion  of  ore  from  mine  is  value  of  ore  enhanced  by  labor  of 
trespasser;  Upited  States  v.  Denver  etc.  R.  Co.,  190  Fed.  859,  measure 
of  damages  for  timber  unlawfully  cut  by  railroad  from  lands  not  adja- 
cent to  road  is  value  of  timber  after  it  was  cut  at  place  where  it  was 
cut ;  Trustees  of  Dartmouth  Collie  v.  International  Paper  Co.,  132  Fed. 
106,  where  timber  cut  in  good  faith,  measure  of  damages  stumpage  value 
at  time  of  cutting. 

Distinguished  in  Providence  Min.  etc.  Co.  v.  Nicliolson,  178  Fed.  40, 
101  C.  C.  A.  157,  lessee  of  mining  lease  has  no  property  rights  in  ore 
before  mined  and  in  action  against  trespasser  cannot  recover  value  of 
ore,  but  only  damages  to  extent  of  injury  proved ;  United  States  v.  Flint 
Lumber  Co.,  87  Ark.  83,  112  S.  W.  218,  where  employee  of  lumber  com- 
])any  makes  homestead  entry  with  money  of  company  for  purpose  of 
denuding  land  of  timber  and  abandons  entry  after  timber  is  removed, 
company  is  liable  to  government  for  value  of  lumber,  not  merely  value 
of  timber  when  cut. 

Measure  of  damages  for  injury  to  or  destruction  of  standing  trees. 
Note,  15  Ann.  Gas.  916. 
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Measure  of  damages  for  wrongful  cutting  or  destruction  of  stand- 
ing timber.    Note,  18  L.  R.  A.  (N.  S.)  248. 

192  IT.  8.  54S-666,  48  L.  Ed.  555,  24  Sup.  Ot.  416,  UNITED  STATES  EX 
BSK  BTEZmSETZ  Y.  AUiAN. 

Svpreme  Oo«rt  lias  jurisdiction  of  appeal  from  final  Judgment  of  Court 
of  Appeals  of  District  of  Columbia  inyolving  question  of  validity  of  rule 
of  practice  of  CommisBioner  of  Patents. 

Approved  in  United  States  v.  Antikamnia  Chemical  Co.,  231  U.  S. 
664,  665,  Ann.  Cas.  1915A,  49,  58  L.  Ed.  424,  34  Sup.  Ct.  222,  taking 
juitsdiction  where  validity  of  regpilation  to  enforce  Pure  Food  and 
Drugs  Act  of  1906  is  denied ;  Smoot  v.  Heyl,  227  U.  S.  622,  57  L.  Ed. 
622,  33  Sup.  Ct.  336,  Federal  Supreme  Court  has  jurisdiction  of  appeal 
from  judgment  of  Court  of  Appeals  of  District  of  Columbia  involving 
validity  of  building  r^ulation  promulgated  by  commissioners;  In  re 
Scotty  25  App.  D.  C.  312,  affirming  rejection  of  amendments  to  claims 
in  application  for  patent  as  presenting  new  matter. 

Distinguished  in  United  States  v.  Taft,  203  U.  S.  466,  51  L.  Ed.  276, 
27  Sup.  Ct.  148,  dismissing  writ  of  error  to  review  judgment  of  Court 
of  Appeals  of  District  of  Columbia,  where  authority  of  Secretary  of 
War  to  dismiss  employee  is  not  questioned,  but  dismissal  is  alleged 
to  be  illegal  for  failure  to  observe  civil  service  rules. 

Under  patent  laws,  inventor  may  unite  process  and  apparatus^  claims, 
whicb  are  enentlally  same  invention,  and  rule  of  commissioner  requiring 
division  is  invalid. 

Approved  in  Fireball  Gas  etc.  Go.  v. .  Commercial  Acetylene  Co.,  239 
U.  S.  163,  60  L.  Ed.  201,  36  Sup.  Ct.  88,  patent  for  acetylene  gas-tanks 
is  for  apparatus  and  does  not  terminate  with  expiration  of  foreign 
patents  for  methods;  Leeds  &  Catlin  Co.  v.  Victor  Talking  Mach.  Co., 
213  U.  S.  318,  53  L.  Ed.  812,  29  Sup.  Ct.  495,  foreign  patent  to  Ber- 
liner for  talking  machines  is  not  identical  with  claims  in  United  States 
patent,  and  latter  did  not  expire  with  foreign  patent  under  section 
4887,  Rev.  Stats.;  H.  K.  Porter  Co.  v.  Baldwin  Locomotive  Works, 
227  Fed.  226,  rejection  of  claims  in  application  for  apparatus  patent, 
although  acquiesced  in  by  patentee,  does  not  invalidate  patent  for 
method  of  operation  of  apparatus;  Century  Elec.  Co.  v.  Westinghouse 
Elec.  etc.  Co.,  191  Fed.  359,  112  C.  C.  A.  8,  patents  to  Tesla  for  appa- 
ratus to  practice  process  patented  to  Tesla  in  prior  patent  is  not 
anticipated  or  avoided  by  such  prior  patent;  Combustion  Utilities  Corp. 
V.  Worcester  Gaslight  Co.,  190  Fed.  165,  denying  petition  to  reopen 
infringement  case,  after  decree  that  defendant 's  device  infringed,  to 
permit  introduction  of  letters  patent  to  third  person  and  to  reconsider 
concessions  of  priority  made  in  interference  proceedings  to  such  third 
person  by  complainant;  Dittgcn  v.  Racine  Paper  Goods,  181  Fed.  398, 
holding  procedure  of  Patent  Office  in  disregarding  its  own  rule  and 
relegating;  issue  in  interference  proceeding  of  prior  use  to  ex  parte 
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hearing  was  nnautliorized  by  law,  and  both  patents  for  cigar  pocket 
•were  void  for  prior  public  use  and  sale ;  In  re  Heroult^  29  App.  D.  C.  50, 
53,  allowing  reissue  covering  process  as  well  as  furnace,  where  foreign 
inventor  of  process  for  making  metals  in  electric  furnace  made  specific 
claim  only  for  furnace  and  was  granted  patent. 

Distinguished  in  Commercial  Acetylene  Co.  v.  Searchlight  Gas  Co., 
197  Fed.  913,  Claude  and  Hess  patent  for  apparatus  for  storinc:  and 
distributing  acetylene  gas  expires  with  British  patent  to  same  pat- 
entees. 

Mtodamns  is  proper  remedy  to  compd  Oommisstoner  of  Patents  to  re- 
ODlre  primary  examiner  to  forward  appeal  to  board  of  examiners-ln-cliief . 
Approved  in  Ex  parte  Frasch,  192  U.  S.  567,  48  L.  Ed.  565,'  24  Sup. 
Gt.  424,  reafiaxming  role;  United  States  v.  Ewing,  42  App.  D.  C.  178, 
denying  mandamus  to  compel  Commissioner  of  Patents  to  discontinue 
hearing  on  protest  against  issuance  of  patent  and  to  proceed  according 
to  law  and  patent  office  rules;  In  re  Selden,  36  App.  D.  C.  432,  433, 
reversing  decision  of  commissioner  rejecting  application  for  patent  on 
ground  of  abandonment  and  directing-  reinstatement  of  application. 

Patent  office,  in  its  discretion,  may  require  separation  of  claims  for 
process  and  apparatna. 

Approved  in  Victor  Talking  Mach.  Co.  v.  American  Graphophone  Co.. 
189  Fed.  363,  Johnson  patent  for  record  for  talking  machine  and  method 
of  making  same  was  properly  granted  on  divisional  application;  In  re 
Frasch,  27  App.  D.  C.  26,  27,  31,  32,  affirming  decision  of  Commis- 
sioner of  Patents  requiring  applicant  to  divide  process  and  apparatus 
claim. 

192  tr.  8. 666-568,  48  L.  Ed.  564,  24  Sup.  Ot.  424,  £Z  PARTE  FBA80H. 

Mandamus  to  Commissioner  of  Patents,  not  appeal  to  Court  of  Appeals, 
is  proper  remedy  to  compel  primary  examiner  to  allow  appeal  to  board  of 
examiners-in-cMef. 

Approved  in  Davis  v.  Garrett,  28  App.  D.  C.  15,  holding  interlocu- 
tory decision  relating  to  practice  in  patent  office  is  not  involved  in 
appeal  from  final  decision  on  merits. 

Miscellaneous.  Cited  in  In  re  Frasch,  27  App.  D.  C.  26,  affirming 
decision  of  Commissioner  of  Patents  requiring  applicant  to  divide  pro- 
cess and  apparatus  claims. 

192  XT.  B.  568-572,  48  L.  Ed.  565,  24  Sup.  Ct.  339,  CENTBAL  STOCK  TAEDS 
CO.  ▼.  LOXnSVILLE  ft  N.  B.  B.  CO. 

Neither  act  of  Congress  of  1887  nor  section  213  of  Kentucky  Cmistitn- 
tlon  require  carrier  liavlng  stockyards  in  Louisville  to  accept  liyestock 
from  otber  Statea  for  delivery  at  stockyards  of  another  xillroad  in  same 
city. 
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Approved  in  Missouii  Pacific  By.  Co.  v.  Nebraska,  217  TJ.  S.  206, 
18  Ann.  Ga&  989,  64  L.  Ed.  781,  30  Sup.  Ct.  461,  order  of  railroad  com- 
mission compelling  carrier  to  make  switch  connections  with  elevator 
at  its  own  expense,  under  Nebraska  statute,  is  void;  Louisville  etc. 
R  6.  Co.  v.  Central  Stock  Ytfrds  Co.,  212  U.  S.  144,  53  L.  Ed.  446,  29 
Sup.  Ct.  246,  reversing  judgment  compelling  carrier  to  accept  cars  of 
competing  carrier  offered  at  points  near  terminus  for  purpose  of  usini^ 
its  terminal  facilities;  Louisville  etc.  R.  R.  Co.  v.  West  Coast  Naval 
etc.  Co.,  198  U.  S.  498,  49  L.  Ed.  1141,  25  Sup.  Ct.  745,  railroad's  wharf 
not  public  and  not  open  to  use  of  vessels  selected  by  shipper;  Hocking 
Valley  R.  Co.  v.  New  York  Coal  Co.,  217  Fed.  732,  132  C.  C.  A.  387, 
affirming  judgment  for  damages  for  refusal  to  make  switching  connec- 
tions between  mine  and  railroad ;  Baltimore  etc.  R.  Co.  v.  United  States, 
200  Fed.  792,  holding  payment  to  shipper  of  sugar  owning  terminal 
for  terminal  service  is  not  discrimination  against  another  shipper  of 
sugar  and  enjoining  order  of  Interstate  Commerce  Commission  requiring 
railroad  to*  desist  from  making  such  payments;  Baltimore  etc.  R.  R.  Co. 
V.  United  States,  195  Fed.  965,  enjoining  enforcement  of  order  of  Inter- 
state Commerce  Commission  requiring  switch  connections'  and  inter- 
change of  cars  between  two  main  line  railroads  and  interurban  electric 
line;  Southern  Pac.  Co.  v.  Campbell,  189  Fed.  700,  section  27  of  Laws 
of  Oregon,  requiring  railroads  to  switch  freight  of  connection  lines,  is 
void  as  interference  with  interstate  commerce;  Gamble-Robinson  Com. 
Co.  y.  Chicago  etc.  Ry.  Co.,  168  Fed.  166,  16  Ann.  Oas.  618,  21  L.  B.  A. 
(N.  8.)  982,  94  C.  C.  A.  217,  refusal  of  credit  to  one  consignee  while 
giving  it  to  another  is  not  undue  preference  within  meaning  of  Inter- 
state Commerce  Act;  United  States  v.  Oregon  R.  etc.  Co.,  159  Fed. 
980,  warehouseman  in  ordering  cars  for  person  storing  grain  in  ele- 
vator is  agent  of  railroad,  and  his  discrimination  in  furnishing  cars  to 
shipper  is  that  of  railroad;  State  v.  Louisville  etc.  Ry.  Co.,  69  Fla.  215, 
67  South.  87^  evnstruing  rules  of  commission  not  to  require  railroad 
to  allow  competing -railroad  to  use  its  terminal  facilities  without  com- 
pensation; Cleveland  etc.  Ry.  Co.  v.  Hayes,  181  Ind.  97,  102  N.  E. 
39,  upholding  provisions  of  Interstate  Commerce  Act  of  1906  giving*. 
shipper  right  to  select  route  for  through  shipment;  De  Rochemont 
T.  New  York  Cent.  ete.  R.  R.,  75  N.  H.  162,  139  Am.  St  Bep.  673,  29 
L.  B.  A.  (N.  S.)  529,  71  Atl.  870,  upholding  statute  permitting  attach- 
ment of  railroad  cars  not  in  use;  Smith  v.  Louisville  etc.  R.  Co.,  131 
Tenn.  538,  L.  B.  A.  1916A,  1107,  175  S.  W.  559,  denying  mandatory 
injunction  to  compel  delivery  of  livestock  directly  to  abattoir  asso- 
ciation and  holding  contract  to  make  deliveries  of  livestock  to  Union 
stockyards  does  not  create  undue  preference  in  violation  of  act  of 
1897;  Gulf  etc.  Ry.  Go.  v.  State,  56  Tex.  Civ.  366,  120  S.  W.  1036, 
holding  statute  and  order  of  railroad  commission  requiring  carrier  to 
deliver  ears  beyond  its  own  line  without  provision  to  compensate  car- 
rier for  loss  or  delivery  beyond  its  control  are  void;  Conmionwealth 
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V.  Norfolk  etc.  Ry.  Co.,  Ill  Va.  66,  d8  S.  E.  353,  affirming  order  of 
commission  refusing  to  compel  railroad  owning  and  operating  joint 
depot  to  permit  nse  of  depot  and  terminal  tracks  by  another  railroad; 
dissenting  opinion  in  Loaisville  etc.  R.  R.  Co.  v.  Central  Stock  Yards 
Co.,  212  U.  S.  145,  53  L.  Ed.  446,  29  Snp.  Ct.  246,  majority  reversing 
judgment  compelling  carrier  to  accept  cars  of  competing  carrier  offered 
at  points  near  terminus  for  purpose  of  using  terminal  facilities;  dis- 
senting opinion  in  Louisville  etc  R.  Co.  v.  Central  Stockyards  Co.,  133 
Ky.  198,  203,  97  S.  W.  795,  797,  majority  holding  section  213  of  Qon- 
stitution,  requiring  interchange  of  freight  between  connecting  carriers, 
is  not  denial  of  due  process  or  interference  with  interstate  commerce. 
Distinguished  in  Pennsylvania  Co.  v.  United  States,  236  TJ.  S.  370, 
59  L.  Ed.  626,  35  Sup.  Ct.  370,  upholding  order  of  Interstate  Commerce 
Commission  requiring  interstate  carrier  to  receive  carload  interstate 
freight  of  connecting  carrier  on  same  terms  as  it  receives  such  freight 
of  another  carrier;  Michigan  Central  R.  R.  Co.  v.  Michigan  R.  R.  Com- 
mission, 236  U.  S.  633,  59  L.  Ed.  757,  35  Sup.  Ct.  422,  uph6lding  order 
of  commission  requiring  railroad  with  respect  to  intrastate  traffic  to 
interchange  cars,  freight  and  passengers  with  electric  railway;  Grand 
Trunk  Ry.  Co.  v.  Michigan  Railroad  Commission,  198  Fed.  1017,  1019, 
denying  injunction  to  restrain  enforcement  of  order  of  State  railroad 
commission,  made  under  authority  of  act  of  Michigan  of  1911,  re- 
quiring intracity  transportation  of  carload  freight  between  railroad's 
terminal  tracks  and  their  junctions  with  other  roads;  Railroad  etc. 
Commission  v.  Vandalia  R.  Co.,  258  HI.  402,  Ann.  Caa.  1914B,  363,  101 
N.  E.  602,  upholding  order  of  commission  requiring  carrier  to  make 
single  charge  for  switching  service;  Louisville  etc.  R.  Co.  v.  Central 
Stockyards  Co.,  133  Ky.  163,  167,  97  S.  W.  783,  785,  section  213  of 
Constitution  requiring  interchange  and  switching  of  ears  between  con- 
necting carriers  in  transfer  and  delivery  of  freight  is  not  denial  of  due 
process  of  law  or  interference  with  interstate  commerce;  PubKc  Ser- 
vice Commission  v.  Northern  Cent.  Ry.  Co.,  122  Md.  375,  376,  379, 
380,  90  Atl.  113,  114,  under  law  of  1910,  Public  Service  Commission 
could  establish  switching  district  for  Baltimore  and  vicinity  and  re- 
quire railroads  to  receive  from  each  other  loaded  cars  at  point  of 
connection  and  transport  them  to  X)oints  on  their  lines  within  district, 
provided  rates  were  reasonable;  Michigan  Railroad  Commission  v. 
Michigan  Cent.  R.  Co.,  168  Mich.  237,  132  N.  W.  1071,  granting  man- 
damus to  compel  railroad  to  interchange  cars  under  statute  of  1907 
imposing  such  obligation  and  providing  for  compensation. 

Carrier's   duty   to   deliver   car   at   consignee's  place  of  business. 
Note,  41  L.  R.  A.  (N.  S.)  682. 

192  U.  &  573-586,  48  L.  Ed.  570,  24  Sup.  Ct  822,  WEDDING  ▼.  BiEYIiEB. 

Under  Virginia  Compact  of  1789  and  act  of  Congress  of  1791,  Indiana 
and  Kentucky  have  concurrent  Jurisdiction  of  Ohio  Biver  between  bound- 
aries. 
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Approved  m  Virginia  v.  West  Virginia,  220  U.  S.  28,  55  L.  Ed.  S58, 
31  Sup.  Ct.  330,  ordinance  of  Virginia,  Constitution  of  West  Vir^nin 
and  act  of  Congress  of  1862  admitting  West  Virginia  as  State,  estab- 
lished contract  between  Virginia  and  West  Virginia  requiring  latter 
to  pay  her  share  of  existing  indebtedness;  Nielsen  v.  Oregon,  212  U.  S. 
319,  55  If.  Ed.  529,  29  Sup.  Ct.  383,  concurrent  jurisdiction  given  to 
Oregon  and  Washington  over  Columbia  River  by  acts  of  Congress  of 
1853  and  1859  extends  to  civil  as  well  as  criminal  matters;  Central 
R.  R.  Co.  V.  Mayor  etc.  Jersey  City,  209  U.  S.  479,  52  L.  Ed.  899.  28 
Sup.  Ct.  592,  agreement  of  1833  between  New  York  and  New  Jersey 
giving  New  York  jurisdiction  of  waters  of  Hudson  River  west  of 
boundary  line  established  by  agreement  does  not  deprive  New  Jersey 
of  right  to  tax  land;  Columbia  River  Packers'  Assn.  v.  McGowan,  172 
Fed.  996,  997,  Federal  court  in  Washington  having  jurisdiction,  under 
statutes  giving  concurrent  jurisdiction  to  both  States,  and  enjoining 
defendant  from  using  floating  structure  in  Columbia  River  on  Oregon 
side,  erroneously  supposed  to  be  on  Washington  side,  will  not  dismiss 
suit  at  instance  of  complainant  and  deprive  defendant  of  remedy  on 
injunction  bond;  Lemore  v.  Commonwealth,  127  Ky.  486,  105  S.  W. 
932,  where  accused  in  Kentucky  crossed  over  river  to  Missouri  side 
and  bought  whisky  in  violation  of  Kentucky  laws,  courts  of  Kentucky 
have  jurisdiction  under  act  of  Congress  of  1820  giving  concurrent 
jurisdiction  over  Mississippi  River;  Commonwealth  t.  Breakwater  Co., 
214  Mass.  12,  100  N.  E.  1036,  word  "ju;risdiction"  in  statute  requir- 
ing inspection  of  boilers  except  those  under  jurisdiction  of  United 
States  does  not  refer  to  territorial  limits,  and  boiler  used  exclusively 
upon  tidewater  in  loading  and  unloading  cargo  is  within  statute;  State 
V.  Nielsen,  51  Or.  592,  181  Am.  St.  Rep.  765,  16  Ann.  Oaa.  1118,  95 
Pac.  721,  under  acts  of  Congress  of  1853  and  1859  providing  for  con- 
current jurisdiction,  law  of  Oregon  forbidding  fishing  with  purse  net 
on  Columbia  River  extends  over  entire  river  where  it  forms  State 
boundary;  Cincinnati  etc.  Packet  Co.  v.  Bay,  200  U.  S.  183,  50  L.  Ed. 
482,  26  Sup.  Ct.  208,  arguendo. 

Concurrent  jurisdiction  of  States  over  waters  forming  State  bound- 
aries.   Note,  16  Ajul  Gas.  1117. 

Jurisdiction  over  boundary  river.    Note,  41  L.  R.  A.  (N.  8.)  868. 
Iri^Mation  Is  valid,  thougli  legal  theory  anomalous. 
Approved  in  Damon  v.  Hawaii,  194  U.  S.  158,  48  L.  Ed.  916,  24  Sup. 
Ct.  617,  upholding  right  of  fishery  limited  to  certain  fish  or  to  certain 
months. 

192  T7.  S.  586-^99,  48  L.  Ed.  576,  24  Snp.  Ot.  372,  ADAMB  ▼.  MEW  TOBK. 

Fact  tliat  papers  were  Illegally  obtained  is  no  valid  objection  to  ad- 
missibility in  «vidence  if  they  are  pertinent  to  iwne. 

Approved  in  Hale  v.  Henkel,  201  U.  S.  72,  50  L.  Ed.  664,  26  Sup.  Ct. 
370,  search  and  seizure  clause  of  fourth  amendment  does  not  inter- 
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fere  with  production  of  documents  under  subpoena  duees  tecum;  Inter- 
state Commerce  Commission  v.  Baird,  194  TJ.  8.  46,  48  L.  Ed.  869,  24 
Sup.  Ct.  563,  upholding  compulsory  production  of  documentary  evi- 
dence before  Interstate  Commerce  Commission ;  Ripx>er  v.  United  States, 
178  Fed.  27,  101  C.  C.  A.  152,  evidence  obtained  by  ill^al  seiz- 
ure is  admissible  in  prosecution  for  violation  of  Oleomargarine 
Act ;  Foster  v.  United  States,  178  Fed.  176,  101  C.  C.  A.  485,  arguendo 
as  to  error  in  criminal  case  in  admitting  expert  testimoay  based  on 
examination  of  books  in  court  in  receivership  proceedings  under  in- 
valid exercise  of  authority;  Hartman  v.  Uniied  States,  168  Fed.  34,  94 
C.  C.  A.  124,  in  criminal  prosecution  for  violation  of  Oleomargarine 
Act,  evidence  secured  under  irregular  or  illegal  search-warrant  is  admis- 
sible; Chicago  etc.  Ry.  Co.  v.  Kendall,  167  Fed.  69,  16  Axut  Gas.  560, 
93  C.  C.  A.  422,  question  of  whether  cou;rt  may  compel  plaintiff  in 
action  for  personal  injury  to  submit  to  examination  is  matter  of 
practice  in  which  Federal  courts  are  not  bound  by  State  statutes  or 
decisions ;  Hardesty  v.  United  States,  164  Fed.  421,  91  C.  C.  A.  1,  hold- 
ing evidence  admissible,  though  search-warrant  was  irreg^ar;  United 
States  V.  Wilson,  163  Fed.  340,  342,  refusing  to  return  papers  of  ac- 
cused taken  from  trunk  obtained  from  railroad  by  check  found  on 
person  of  accused  at  time  of  arrest;  People  v.  Le  Douz,  155  Cal.  547, 
102  Pac.  522,  letters  obtained  by  sheriff  without  search-warrant  are 
admissible  in  evidence  in  murder  trial;  Lawrence  v.  State,  103  Md.  35, 
63  Atl.  103,  articles  taken  from  accused  by  officers  who  arrested  him 
admissible  in -evidence;  State  v.  Mcintosh,  94  S.  C.  442,  78  S.  E.  329, 
compelling  accused  to  give  up  shoes  to  compare  with  traeks  near  scene 
of  murder  is  not  compelling  him  to  be  witness  against  himself;  State 
V.  Krinski,  78  Vt.  165,  62  Atl.  37,  in  prosecution  for  unlawful  liquor 
selling,  liquors  admissible,  though  warrant  illegal. 

Admissibility  of  evidence  wrongfully  obtained.    Note,  186  Am.  St. 
Rep.  141,  156. 

Admissibility  of    documents  or  articles    taken    from    defendant. 
Note,  8  L.  B.  A.  (N.  S.)  762,  763. 

Admissibility  against  defendant  of  documents  or  articles  taken 
from  him.    Note,  L.  B.  A.  1915B,  835. 

Constitutional  restrictloiis  against  nnlawfol  searches  and  seisiixee  and 
self-incrimination  are  not  violated  by  admitting  papers  found  in  execution 
of  valid  search-warrant  prior  to  indictments 

Approved  in  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  174,  Ann.  Oas.  1912B, 
1312,  55  L.  Ed.  423,  31  Sup.  Ct.  342,  provision  of  corporation  tax  law  of 
1909  requiring  returns  to  be  open  to  inspection  upon  order  of  President 
does  not  violate  fourth  amendment;  Holt  v.  United  States,  218  U.  S. 
253,  20  Ann.  Oas.  1138,  64  L.  Ed.  1030,  31  Sup.  Ct.  2,  admission  of  tes- 
timony that  prisoner  put  on  blouse  and  it  fitted  him,  over  objection  that 
this  was  done  under  duress,  is  not  violation  of  fifth  amendment;  Twin- 
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ing  ▼.  New  Jersey,  211  TJ.  S.  93,  58  L.  Ed.  108,  29  Sup.  Ct.  14,  exemption 
from  self-ineriminatioii  by  fifth  amendnient  is  not  immunity  guaranteed 
to  States  by  Fourteenth  Amendment;  American  Tobacco  Co.  v.  Werck- 
meister,  207  U.  S.  302,  12  Ann.  Oas.  695,  52  L.  Ed.  219,  28  Sup.  Ct.  72, 
seizure  of  sheets  and  pictures  infringing  copyright  of  picture  is  not 
violation  of  fourth  amendment ;  Consolidated  Rendering  Co.  v.  Vermont, 
207  U.  S.  553,  12  Ann.  Oas.  658,  52  L.  Ed.  885,  28  Sup.  Ct.  178,  notice 
authorized  by  statute  was  not  unreasonable  search  and  seizure  of  private 
books  and  documents  of  corporation;  Pettibone  v.  Nichols,  203  U.  S. 
213,  7  Ann.  Oas.  1047,  51  L.  Ed.  157,  27  Sup.  Ct.  Ill,  Federal  court  will 
not  release  on  habeas  corpus,  person  illegally  extradited  by  fraud  and 
conniTance  of  demanding  and  surrendering  States ;  May  v.  United  States, 
199  Fed.  02, 117  C.  C.  A.  420,  evidence  obtained  by  internal  revenue  offi- 
cers in  raiding  accused's  place  of  business  for  alleged    violation  of 
Oleomaigarine  Act  is  admissible;  Lum  Tan  v.  United  States,  193  Fed. 
972, 116  C.  C.  A.  122,  letters  of  accused  taken  without  his  consent  were 
admissible  in  evidence  in  prosecution  for  bigamy;  Hillman  v.  United 
States,  192  Fed.  269,  112  C.  C.  A.  522,  denying  motion  to  quash  indict- 
ment for  production  before  grand  jury  of  books  and  papers  ill^ally 
seized;  In  re  Bendheim,  180  Fed.  919,  bankrupt  voluntarily  testifying 
as  to  holdings  of  real  estate  in  1909  is  required  to  make  full  disclosure; 
In  re  Tracy  &  Co.,  177  Fed.  634,  535,  books  surrendered  by  bankrupt  to 
receiver  may  be  used  against  bankrupt  by  State  prosecuting  authorities ; 
Kerreh  v.  United  States,  171  Fed.  369,  96  C.  C.  A.  258,  admission  in 
evidence,  in  trial  of  bankrupt  for  conspiracy  to  conceal  property  from 
trustee,  of  books  of  account  obtained  in  involuntary  bankruptcy  pro- 
ceedings, is  not  error;  New  York  Cent.  etc.  R.  Co.  v.  United  States,  165 
Fed.  843,  91  C.  C.  A.  519,  holding  defendant  corporation  was  not  preju- 
dieed  by  introduction  in  evidence  of   way  bills  under  order  of  court 
objected  to  by  counsel  for  defendant  in  action  for  recoveiy  of  penalty 
for  violation  of  twenty-eight  hour  law  of  June  29,  1906;  United  States 
V.  Halstead,  38  App.  D.  C.  73,  76,  taking  of  books  of  bankrupt  by  re- 
ceiver and  their  use  by  grand  jury  in  procuring  indictment  for  embez- 
zlement did  not  infringe  accused's  constitutional  rights  under  fourth 
and    fifth   amendments;    Calhoun   v.    State,   144   Ga.    682,   87   S.   E. 
894,   articles   taken   from  person   by   illegal   seizure   and  tending  to 
establish  guilt  are  admissible  in  evidence;  Smith  v.  State,  17  Gku  App. 
698,  88  S.  £.  44,  relevant  incriminatory  evidence  taken  from  accused  by 
person  ill^^Uy  arresting  him  is  admissible  in  evidence;  National  Safe 
Deposit  Co.  V.  Stead,  250  111.  610,  Ann.  Oas.  1912B,  480,  95  N.  E.  983, 
Inheritance  Tax  Act  of  1909  requiring  safety  deposit  companies  to  de- 
liver property  of  owner  after  his  death  to  State  officers  until  payment 
of  tax  is  not  void  as  subjecting  property  of  lessee  to  unreasonable  search 
and  seizure ;  State  v.  Pence,  173  Ind.  104, 140  Am.  St  Bsp.  240,  20  Ann. 
Oas.  1180,  25  L.  B.  A.  (N.  8.)  818,  89  N.  E.  490,  indictment  of  drug- 
gist founded  on  prescriptions  and  applications  for  liquor  which  he  was 
eompeUed  to  x^roduce  is  violation  of  eonstitutional  guaranty  against 
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.self-incrimination;  State  v.  Hassan,  149  Iowa,  528,  128 N.  W.  964, eonsti- 
tutional  rights  of  person  accused  of  murder  are  not  violated  by  intro- 
duction in  evidence  of  coat  sufficiently  identified  which  was  taken  from 
liim  by  county  attorney  without  protest  on  his  part;  State  v.  Petty,  32 
Xev.  390,  Ann.  Gas.  1912D,  223, 108  Pac.  936,  where  defense  in  homicide 
case  is  insanity  and  accused  is  examined  by  physician  for  purpose  of 
testifying  for  him,  examination  of  accused  by  physicians  by  order  of 
court  is  not  compelling  accused  to  become  witness  against  himself;  Peo- 
ple V.  Furlong,  187  N.  Y.  212,  79  N.  E.  983,  where  physician  questioning 
accused  on  trial  for  homicide  for  purpose  of  qualifying  as  witness  for 
))eople  distinctly  states  that  accused  may  refuse  to  answer,  questions 
and  answers  are  admissible  as  voluntary  declarations  not  within  prohibi- 
tion against  compelling  witness  to  testify  against  himself;  State  v. 
Wallace,  162  N.  C.  630,  Ann.  Gas.  1916B,  423,  78  S.  E.  4,  in  prosecution 
for  larceny,  letter  written  by  accused  to  wife  and  obtained  by  unlawful 
search  of  his  premises  is  admissible  in  evidence ;  Rhinehart  v.  State,  121 
Tenn.  436,  17  Ann.  Gas.  254,  117  S.  W.  512,  arguendo  as  to  whether 
statute  authorizing  insurance  commissioner  to  enter  and  examine  build- 
ing where  fire  had  occurred  was  void  as  authorizing  unreasonable  search ; 
Cohn  V.  State,  120  Tenn.  71,  74,  15  Ann.  Ga&  1201,  17  L.  B.  A.  (N.  S.) 
461,  109  S.  W.  1151,  1152,  in  prosecution  for  selling  liquor  and  cigars 
on  Sunday  in  vicJlation  of  law,  evidence  obtained  by  deputy  sheriff  enter- 
ing stairway  of  accused's  building  and  removing  bricks  from  wall  is 
admissible. 

Distinguished  in  Weeks  v.  United  States,  232  IT.  S.  394, 396,  Ann.  Gas. 
1915G,  1177,  L.  E.  A.  1915B,  834,  58  L.  Ed.  656,  667,  34  Sup.  Ct.  341,  re- 
tention of  letters  of  accused  seized  in  his  house  without  his  authority  by 
Federal  marshal  without  warrant  for  his  arrest  or  for  seizure  of  papers  is 
violation  of  fourth  amendment ;  United  States  v.  Friedberg,  233  Fed.  316, 
seizure  of  papers  and  books  at  private  residence  under  warrant  authoriz- 
ing search  of  place  of  business  for  leaf  tobacco  under  claim  of  fraud  on 
revxmue  laws  is  unlawful;  Flagg  v.  United  States,  233  Fed.  484,  485,  486, 
487,  reversing  conviction  based  on  illegal  seizure  of  books  and  papers  of 
accused  by  postoffice  inspector;  United  States  v.  Hart,  214  Fed.  660, 
where  one  defendant  on  learning  he  was  suspected  of  crime  and  of 
using  mails  to  defraud,  voluntarily  sought  conference  with  district  attor- 
ney and  delivered  to  attorney  papers  concerning  his  connection  with 
ofTense  without  condition  as  to  their  use,  and  he  was  given  copies  for 
his  use,  there  was  no  such  illegal  seizure  as  to  require  court  to  sur- 
render papers  prior  to  trial;  United  States  v.  Mills,  185  Fed.  320,  war- 
rant of  arrest  for  fraudulent  importation  of  merchandise  did  not  author- 
ize seizure  of  books  and  papers  relating  to  other  importations. 

Admissibility  of  evidence  secured  by  search  or  seizure.    Note,  15 
Ann.  Gaa.  1205,  1206. 

Statute  of  New  York  making  possession  of  policy  slips  prima  facie  evi- 
dence of  violation  of  statute  is  not  violation  of  Fourteenth  Amencbnenti 
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Approved  in  Luria  v.  United  States,  231  U.  S.  26,  58  L.  Ed.  107,  34 
Sap.  Ct.  10,  upholding  provision  in  section  15  of  Act  of  1906,  making 
taking  np  of  permanent  residence  in  foreign  country  within  five  years 
of  naturalization  presumptive  evidence  of  absence  of  intention  to  re- 
torn  ;  Mobile  etc.  R.  R.  Co.  v.  Tnmipseed,  219  U.  S.  42,  Ann.  Oaa.  1912A, 
463,  32  L.  &.  A.  (N.  S.)  226,  55  L.  Ed.  80,  31  Snp.  Ct.  136,  2  N.  C.  C.  A. 
247,  upholding  statute  of  Mississippi  providiiig  that  proof  of  injury  to 
passenger^  or  employee  from  operation  of  railroad  locomotives  or  cars 
shall  be  prima  facie  evidence  of  negligence;  Smeltzer  v.  St.  Louis  etc. 
R.  Co.,  158  Fed.  660,  courts  may  construe  last  paragraph  of  section  7  of 
Jvme  29,  1906,  making  ''receipt,  judgment,  or  transcript"  of  case  in 
which  payments  are  made  by  initial  carrier  to  shipper  for  property  Tost 
on  connecting  carrier's  line,  conclusive  of  right  to  recover  against  lat- 
ter, as  creating  rule  of  evidence  at  most  prima  facie;  Logan  A  Biyan  v. 
Postal  Tel.  etc.  Co.,  157  Fed.  578,  upholding  provision  of  Arkansas  Act 
of  1907  prohibiting  dealings  in  futures  making  establishment  of  office 
where  information  is  x)osted  of  fluctuations  in  prices  of  cotton,  grain, 
stocks  and  bonds,  prima  facie  evidence  of  guilt  of  offense  prohibited; 
Brinkley  v.  State,  125  Tenn.  385,  143  S.  W.  1123,  upholding  statute 
declaring  possession  of  Federal  internal  revenue  license  by  person  en-' 
gaged  in  business  within  four  miles  of  schoolhouse  prima  facie  evidence 
of  violation  of  four-mile  law. 

Distinguished  in  Bailey  v.  Alabama,  219  U.  S.  238,  55  L.  Ed.  200,  31 
Sup.  Ct.  145,  provision  of  Alabama  Code  making  refusal  or  failure  to 
perform  labor  contracted  for  without  refunding  money  received  prima 
facie  evidence  of  commission  of  crime  violates  thirteenth  amendment. 

Power  to  enact  prima  facie  rule  of  evidence  for  criminal  cases. 
Note,  L.  R.  A.  19150,  718,  720,  722,  728,  728. 
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198  U.  S.  1-10,  48  L.  Sd.  699,  24  Sop.  Ct.  830,  TTNITED  8TATB8  T.  KOBTR- 
EBN  PACIFIO  &  K.  00. 

The  traiwmiflflon  to  the  Secretary  of  Interior  of  the  Feiliain  map  of 
the  gtaienl  rente  of  the  Northern  Paciiic  Sailroad  In  1866,  ivhidi  mm  not 
accepted  by  the  Land  Department,  did  not  effect  reaerration  of  the  lands^ 
within  grant  forfeited  by  act  of  September  29,  1890. 

AppTOTed  in  Northern  Lumber  Co.  v.  O'Brien,  139  Fed.  622, 71 C.  C.  A. 
598,  withdrawal  of  lands  for  railroad  grant  excludes  them  from  subse- 
quent grant  though  lands  not  required  for  satisfaction  of  prior  grant. 

198  XT.  &  10-17,  .48  Xi,  Bd.  698,  24  Sup.  Ct  818,  0AB8TAIB8  T.  OOOHBAK. 

Compelling  warehouseman  to  pay  State  tax  en  spirits  in  bonded  ware- 
house is  within  the  powers  of  the  State. 

Approved  in  Scottish  Union  etc.  Ins.  Co.  y.  Bowland,  196  IT.  8.  620, 
49  L.  Ed.  628,  25  Sup.  Ct.  345,  upholding  State  tax  on  bonds  deposited 
by  foreign  insurance  company  with  insurance  superintendent  as  condi- 
tion of  doing  business  in  State;  Hannis  Distilling  Co.  ▼.  Mayor  etc.  of 
Baltimoore,  216  U.  S.  291,  293,  294,  54  L.  Ed.  486,  486,  30  Sup.  Ct.  326, 
and  Thompson  y.  Kentucky,  209  U.  S.  347,  52  L.  Ed.  827,  28  Sup.  Ct. 
533,  both  holding  State  may  tax  distilled  liquor  in  bonded  warehouses; 
Illinois  Central  R.  R.  Co.  ▼.  Kentucky,  218  U.  S.  562,  54  L.  Ed.  1151, 
31  Sup.  Ct.  95,  upholding  right  of  State  to  imi>ofie  railway  franchise 
tax;  Merchants'  Nat.  Bank  y.  Roxbury  Distilling  Co.,  196  Fed.  93,  101, 
holding  distillery  warehouse  receipts  represent  property;  Anderson 
County  y.  Kentucky  etc.  Warehouse  Co.,  146  Fed.  1000,  upholding  Ken- 
tucky statute  making  warehouseman  liable  on  removal  of  bonded  whisky 
for  annual  taxes  thereon;  Hathaway  y.  Edwards,  42  Ind.  App.  30,  85 
N.  £.  32,  upholding  right  of  State  to  tax  n^otiable  notes;  Comm<Ni- 
wealth  y.  Greenbaum,  139  Ky.  143, 144, 129  S.  W.  557,  holding  destmo- 
tion  of  whisky  does  not  affect  accrued  liability  for  tax;  Thompson  y. 
Commonwealth,  123  Ky.  305, 124  Am.  St.  Bep.  862,  94  8.  W.  655,  holding 
tax  on  whisky  in  warehouse  does  not  deny  due  process;  Hannia  Dis- 
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tilling  Co.  V.  Mayor  eto.  of  City  of  Baltimore,  114  Md.  681 ,  80  Atl.  321, 
holding  tax  in  personam  may  be  levied  on  custodian  of  whiskies;  dis- 
senting opinion  in  Buck  v.  Beach,  206  U.  S.  411,  61  L.  Ed.  1115,  27 
Sup.  Ct.  712,  majority  holding  State  of  Indiana  cannot  tax  notes  payable 
in  Ohio. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  corpora- 
tions.   Note,  69  L.  R.  A.  442. 

198  IT.  S.  17-30,  48  L.  Ed.  698,  24  Sup.  Ot.  310,  GRAND  BAFIDS  ft  IK- 
.  DIANA  R.  R.  00.  ▼.  OSBORN. 

Ezemptioii  from  taxation  does  not  pass  to  transferee  of  railroad  proper- 
ties. 

Approved  in  Rochester  Ry.  Co.  v.  Rochester,  206  U.  S.  254,  51  L.  Ed. 
792,  27  Sup.  Ct.  469,  holding  successor  of  street  railway  cannot  claim 
exemption  from  paving  obligations. 

Distinguished  in  Omaha  Water  Co.  v.  Omaha,  147  Fed.  14,  8  Ann.  Oas. 
614,  12  L.  R.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  on  foreclosure  of  mortgage 
of  property  and  rights  of  water  company,  purchaser  acquires  right  to 
collect  rates  specified  in  contract  between  company  and  city. 

Railroad  company  cannot  contest  validity  of  act  under  wUch  it  is 
Incorporated. 

Approved  in  Winthrop  ▼.  Fellows,  230  Fed.  704,  applying  principle; 
Robinson  v.  Harmon,  157  Mich.  271,  117  N.  W.  664,  holding  railroad 
subject  to  all  laws  fixing  rates  in  force  at  time  of  its  organization; 
Locker  v.  American  Tobacco  Co.,  195  N.  Y.  567,  88  N.  E.  290,  holding 
rule  applies  as  to  foreign  corporations ;  State  v.  Boston  ft  M.  R.  R.  Co., 
75  N,  H.  335,  74  Atl.  546,  holding  railroads  exercising  right  to  unite  can- 
not question  validity  of  statute  fixing  rates ;  Mellen  Lumber  C<k  t.  Indus- 
trial Commission,  154  Wis.  120,  Ann.  Gas.  1916B,  997,  L.  R.  A*  1916A, 
374, 142  N.  W.  189,  holding  employer  electing  to  come  under  Woi^men's 
Compensation  Act  cannot  later  attack  its  validity. 

Right  of  corporation  to  attack  validity  of  statute  in  force  at  time 
of  its  incorporation.    Note,  12  Ann.  Oas.  558. 

Who  may  raise  objection  to  constitutionality  of  statiite  in  ordinance. 
Note,  19  Ann.  Oas.  180,  184. 

Validity  and  effect  of  statute  requiring  carriers  to  carry  passengers 
at  fixed  rate  per  mile.    Note,  21  Ann.  Gas.  192. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  franehise 
or  charter.    Note,  L.  R.  A.  19160,  281. 

Workmen's  Compensation  Acts.    Note,  S  N.  0.  0.  A.  661. 

193  XT.  B.  3&-S8,  48  !•.  Ed.  604,  24_8np.  Ot.  319,  OINOINNATI  8TBEBT  Bf7. 
OO.  ▼.  8NELU 

Fourteenth  Amendment  protects  only  fundamental  rights. 
Approved  in  Carroll  v.  Greenwich  Ins.  Co.,  199  U.  S.  410,  60  L.  Bd.  200, 
26  Sup.  Ct.  66,  upholding  Iowa  Code  1897,  §  1754,  making  it  unlawful 
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for  officers  or  agents  of  insurance  companies  to  agree  as  to  rates,  agent's 
commissions  or  manner  of  transacting  business  in  State;  In  re  Finley, 
1  Cal.  App.  211,  81  Pac.  1046,  upholding  Penal  Code,  §  246,  imposing 
death  penalty  on  life  convict  making  aggravated  assault. 

Statute  giving  Individual  right  to  move  for  change  of  venue  need  not 
confer  equivalent  right  on  corporations. 

Approved  in  United  States  v.  New  York  etc.  R.  Co.,  165  Fed.  747,  hold- 
ing suit  to  enjoin  monopoly  may  be  g^ven  precedence  on  calendar;  Cook 
V.  Ray  Mfg.  Co.,  159  Cal.  699,  115  Pac.  320,  holding  action  against  cor- 
poration for  breach  of  warranty  may  be  brought  in  county  where  goods 
sold;  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  383,  38  L.  B.  A.  (N.  S.) 
706,  108  N.  W.  917,  upholding  statute  making  railroads  liable  for  in- 
juries to  employees ;  Cook  v.  Globe  Printing  Co.,  227  Mo.  523, 127  S.  W. 
346,  holding  plea  to  jurisdiction  does  not  necessarily  involve  Federal 
question;  Phipps  v.  Wisconsin  Cent.  Ry.  Co.,  133  Wis.  157,  113  N.  W. 
457,  upholding  statute  providing  for  examination  before  trial  of  em- 
ployee of  corporation. 

Miscellaneous.  Cited  in  Muleare  v.  Chicago,  241  U.  8.  650,  60  L.  Ed. 
1221,  35  Sup.  Ct.  553,  and  Kansas  City  Star  Co.  v.  Julian,  215  U.  S. 
590, 54  L.  Ed.  340,  30  Sup.  Ct.  406,  both  without  opinion. 

193  U.  8.  8»-i8,  48  L.  Ed.  008,  24  Bap.  Ct  307,  W.  W.  MOlTTAOnE  *  OO. 
T.  LOWBT. 

Oonrt  may  allow  attorney's  fees  in  salt  to  obtain  damages  for  unUwftil 
eombinatioii. 

Approved  in  Clabaugh  v.  Southern  Wholesale  Grocers'  Assn.,  181  Fed. 
708,  holding  plaintiff  cannot  recover  attorney's  fees  where  suit  is  settled 
out  of  court. 

Distinguished  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  431, 
Ann.  Obb.  1916B,  691,  69  L.  Ed.  668,  35  Sup.  Ct.  328,  holding  attorney's 
fees  cannot  be  allowed  in  proceeding  before  Interstate  Commerce  Com- 
mission. 

Combination  which  tends  to  stlile  competition  in  interstate  trade  is 
unlawful  under  Sherman  Anti-trust  Act. 

Approved  in  Eastern  States  Retail  Lumber  Dealers'  Assn.  v.  United 
States,  234  U.  S.  611,  614,  L.  R.  A.  1915A,  788,  68  L.  Ed.  1499,  1500, 
34  Sup.  Ct.  951,  holding  court  will  restrain  publication  of  unfair  list; 
United  States  v.  Patten,  226  U.  S.  544,  44  L.  R.  A.  (N.  S.)  325,  67  L.  Ed. 
342,  33  Sup.  Ct.  141,  holding  conspiracy  to  comer  cotton  market  was 
within  Sherman  Anti-trust  Act;  John  D.  Park  &  Sons  Co.  v.  Hartnian, 
153  Fed,  42,  12  L.  R.  A.  (N.  S.)  136,  82  C.  C.  A.  158,  and  Standard 
Sanitary  Mfg.  Co.  v.  United  States,  226  U.  S.  49,  67  L.  Ed.  117,  33 
Sup.  OL  9,  both  holding  owner  of  patent  cannot  control  sale  price  of 
patented  article;  State  v.  Standard  Oil  Co.,  218  Mo.  418, 116  S.  W.  1032, 
United  States  v.  Standard  Oil  Co.,  173  Fed.  184,  and  Standard  Oil  Co. 
v.  United  States,  221  U.  S.  69,  Ann.  Caa.  1912D,  734,  34  L.  R.  A.  (N.  S.) 
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834,  55  L.  Ed.  648,  31  Snp.  Ct.  502,  all  holding  combination  formed  by 
Standard  Oil  Company  was  nnlawf  nl ;  W.  H.  Hill  C6.  v.  Gray  &  Wor- 
cester, 163  Mich.  22,  30  L.  R.  A.  (N.  S.)  327,  127  N.  W.  807,  and  Dr. 
Miles  Medical  Co.  v.  John  D.  Park  &  Sons  Co.,  220  U.  S-.  400,  408,  55 
L.  Ed.  516,  519,  31  Sup.  Ct.  376,  both  holding  manufacturer  cannot  con- 
trol retail  sale  price ;  Loewe  v.  Lawlor,  208  U.  S.  300, 52  L.  Ed.  501,  28  Sup. 
Ct.  301,  restraining  boycott  being  carried  out  by  labpr  organization; 
Chattanooga  Foundry  etc.  Works  v.  Atlanta,  203  U.  S.  397,  61 
L.  Ed.  244,  27  Sup.  Ct.  65,  allowing  recovery  of  threefold  damages  for 
injury  to  business ;  Swift  v.  United  States,  196  U.  S.  397, 398, 49  L.  Ed.  525, 
25  Sup.  Ct.  276,  holding  combination  of  meat  dealers  to  monopolize  meat 
business  in  several  States  and  to  restrict  competition  when  purchasing 
stock  violates  Anti-trust  Act  of  1890 ;  Northern  Securities  Co.  v.  United 
States,  193  U.  S.  329,  330,  342,  48  L.  Ed.  697,  702,  24  Sup.  Ct.  436,  stock- 
holding corporation  formed  by  agreement  of  stockholders  in  competing 
interstate  railroads  to  acquire  control  of  stock  in  such  companies  in  ex- 
change for  own  stock  violates  Anti-trust  Act ;  Patterson  v.  United  States, 
222  Fed.  621,  138  C.  C.  A.  123,  holding  act  of  1890  excludes  interstate 
trade  of  particular  prospective  purchaser  of  particular  commodity; 
United  States  v.  International  Harvester  Co.,  214  Fed.  998,  holding  com- 
bination is  unlawful  where  betterment  of  business  does  not  require  it; 
United  States  v.  Whiting,  212  Fed.  472,  holding  indictment  charging 
unlawful  combination  need  not  allege  what  part  was  interstate  com- 
merce; Corey  v.  Independent  Ice  Co.,  207  Fed.  462,  holding  minority 
stockholders  cannot  sue  for  damages  in  right  of  corporation;  United 
States  V.  Swift,  188  Fed.  94,  96,  holding  indictment  charging  unlawful 
combination  is  not  bad  for  duplicity  because  it  enumerate  different 
means  adopted ;  Ware-Kramer  Tobacco  Co.  v.  American  Tobacco  Co.,  180 
Fed.  164,  holding  restraint  need  not  be  unreasonable;  Monarch  Tobacco 
Works  V.  American  Tobacco  Co.,  166  Fed.  779,  holding  to  support  action 
it  need  only  be  shown  business  has  been  injured ;  United  States  v.  Amer- 
ican Tobacco  Co.,  164  Fed.  716,  holding  combination  of  tobacco  com- 
panies was  unlawful;  Wheeler-Stenzel  Co.  v.  National  Window  Glass 
etc.  Assn.,  152  Fed.  867, 10  L.  R.  A.  (N.  S.)  972,  81  C.  C.  A.  658,  holding 
Sherman  Anti-trust  Act  does  not  intend  only  unreasonable  restraints; 
McConnell  v.  Camors-McConnell  Co.,  152  Fed.  331,  81  C.  C.  A.  429,  holding 
contract  for  sale  of  business  cannot  covenant  that  seller  shall  not  enter 
business  again;  United  States  v.  Mac  Andrews  &  Forbes  Co.,  149  Fed. 
834,  secret  agreement  between  two  corporations  which  produced  eighty- 
five  per  cent  of  licorice  paste  consumed,  fixing  price  and  ceasing  com- 
petition and  apportioning  customers,  violates  Anti-trust  Act;  Jayne  v. 
Loder,  149  Fed.  28,  9  Ann.  Oas.  294,  7  L.  R.  A.  (N.  S.)  984,  78  C.  C.  A. 
"653,  combination  of  associations  in  doing  trade  to  control  prices  of  pro- 
prietary medicines  and  to  blacklist  price  cutters  violates  Anti-trust  Act; 
Hadley  Dean  Plate  Glass  Co.  v.  Highland  Glass  Co.,  143  Fed.  244,  74 
C.  C.  A.  462,  Missouri  Anti-trust  Act  does  not  apply  to  contract  for  sale 
of  goods  to  be  manufactured  in  another  State  and  to  be  delivered  to 
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vendee  in  Missouri;  Bobbs-Merrill  Co.  t.  Straus,  139  Fed.  193,  holding 
Toid  e<Mnbination  by  publishers  controlling  ninety  per  cent  of  all  copy- 
righted books  to  compel  dealers  to  purchase  at  price  fixed  by  it  and  to 
sell  at  priceS'fixed  by  it ;  Ellis  v.  Ikunan,  Poulsen  &  Co.,  131  Fed.  186,  65 
C.  C.  A.  488,  combination  of  all  manufacturers  and  dealers  in  finished 
lumber  in  one  city  to  fix  prices  and  to  refuse  to  sell  to  purchasers  of 
lumber  from  others  unless  difference  in  price  paid  to  others  and  com- 
bine's  price  paid  to  combination,  violates/ An ti- trust  Act  where  object 
was  to  prevent  consumers  to  buy  in  other  States;  Leonard  v.  Abner- 
Dmiy  Brewing  Co.,  25  App.  D.  C.  174,  176,  refusing  to  uphold  combina^ 
tion  formed  by  certain  brewing  companies;  Reeves  v.  Decorah  Farmers' 
Co-operative  Society,  160  Iowa,  201,  44  L.  B.  A.  (N.  8.)  1104, 140  N.  W. 
847,  holding  monopoly  need  not  be  ])erfect;  Standard  Oil  Co.  v.  State, 
107  Miss.  392,  65  South.  473,  dissolving  Standard  Oil  Company  of  Ken- 
tucky; United  Shoe  Mach.  Co.  v.  La  Chapelle,  212  Mass.  484,  Ann.  Om. 
1913D,  715,  99  N.  E.  293,  dissolving  combination  formed  to  control  shoe 
machinery  output ;  Howell  v.  State,  83  Neb.  455, 120  N.  W.  142,  holding 
indictment  must  allege  unlawful  acts  were  done  in  restraint  of  trade; 
State  V.  Coyle,  8  OkL  Cr.  703, 130  Pac.  323,  holding  indictment  charging 
unlawful  restraint  need  not  describe  combination ;  Waters-Pierce  Oil  Co. 
V.  State,  48  Tex.  Civ.  179,  106  S.  W.  925,  upholding  Texas  Anti-trust 
Act  of  1903;  Pulp  Wood  Co.  v.  Green  Bay  Paper  etc.  Co.,  157  Wis.  619, 
147  N.  W.  1064,  holding  courts  will  attempt  to  apply  lawful  construction 
to  contract. 

Distinguished  in  Continental  Wall  Paper  Co.  v.  Louis  Voight  &  Sons 
Co.,  212  U.  S.  264^  53  L.  Ed.  506,  29  Sup.  Ct.  280,  holding  action  will 
not  lie  where  buyer  and  seller  both  know  of  unlawful  combination; 
Bigelow  V.  Calumet  etc.  Min.  Co.,  167  Fed.  725,  731,  738,  194  C.  C.  A. 
13,  and  Bigelow  v.  Calumet  etc.  Min.  Co.,  167  Fed.  714,  both  holding 
one  mining  company  may  purchase  stock  in  another;  State  v.  Duluth 
Board  of  Trade,  107  Minn.  533,  544,  23  L.  B.  A.  (N.  8.)  1260,  121 
N.  W.  406,  411,  holding  Duluth  board  of  trade  did  not  constitute  un- 
lawful combination;  dissenting  opinion  in  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  94,  Ajul  Oaa.  1012D,  734,  84  L.  S.  A.  (N.  8.)  834, 
55  Im,  Ed.  659,  31  Sup.  Ct.  502,  majority  holding  combination  formed 
by  Standard  Oil  Company  was  unlawful;  dissenting  opinion  in  North- 
em  Securities  Co.  v.  United  States,  193  U.  S.  360,  390,  406,  48  L.  Ed. 
710,  722,  728,  24  Sup.  Ct.  436,  majority  holding  stockholding  corpora- 
tion formed  by  agreement  of  stockholders  in  competing  interatate  rail- 
roads to  acquire  control  of  stock  in  such  companies  in  exchange  for 
own  stock  violates  Anti-trust  Act;  dissenting  opinion  in  United  States 
V.  American  Tobacco  Co.,  164  Fed.  727,  majority  holding  combination 
of  tobacco  companies  was  unlawful. 

What  are  illegal    combinations  within    Sherman  Anti-trust  Act. 
Note,  2  Ann.  Oas.  958,  959. 
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Illegal  trusts  under  modem  anti-trust  laws.  Note,  64  L.  K.  A. 
716,  717,  719. 

Legality  of  combinations  or  agreements  restricting  class  of  pnr- 
chasers  or  sellers  of  commodities.    Note,  6  L.  R.  A.  (N.  S.)  136. 

Relation   of   contract  or  combination   to   interstate  commerce  to 
bring  it  within  Federal  Anti-trust  Act.    Note,  10  L.  R.  A.  (N.  S.) 
'     273,  274. 

Validity  of  sale  contract  provision  seeking  to  control  price  for 
resale.    Note,  51  L.  R.  A.  (N.  8.)  523. 

Applicability  of  anti-trust  laws  as  affected  by  territorial  scope  of 
combination.    Note,  16  L.  R.  A.  (N.  8.)  S2i, 

Right  of  action  under  Federal  anti-trust  law  to  merchants  re- 
stricted in  obtaining  goods  by  combination  of  dealers.  Note,  7 
L.  R.  A.  (N.  8.)  984. 

Miscellaneous.  Cited  in  Continental  Wall  Paper  Co.  ▼.  Voight  ft 
Sons  Co.,  148  Fed.  948,  19  L.  R.  A.  (N.  8.)  143,  78  C.  C.  A.  567,  where 
plaintiff  corporation  was  illegal  combination  of  manufacturers  of  wall- 
papejr  in  United  States,  illegality  of  combination  is  defense  to  suit 
against  member  for  price  of  paper  bought  from  combine. 

193  XT.  8.  49-62,  48  L.  Ed.  613,  24  Sup.  Ot.  394,  AMERICAN  BOOK  CO.  ▼. 
KANSA8  EX  EEL.  NICHOLS. 

Court  will  not  give  opinion  on  moot  questions. 
Approved  in  Hooker  v.  Burr,  194  U.  S.  419,  48  L.  Ed.  1060,  99  Am. 
8t  Rep.  26,  24  Sup.  Ct.  706,  following  rule;  Lewis  Pub.  Co.  v.  Wyman, 
182  Fed.  16,  104  C.  C.  A.  463,  and  Lewis  Pub.  Co.  v.  Wyman,  168  Fed. 
758,  both  holding  bill  to  enjoin  postmaster  from  refusing  to  admit 
magazine  to  mails  will  be  dismissed  where  permission  is  granted  pend- 
ing suit;  Meyers  v.  Cheesman,  174  Fed.  786,  98  C.  C.  A.  491,  holding 
appeal  from  injunctional  order  will  not  be  entertained  where  order  has 
been  complied  with;  Hawthorne  v.  Hendrie  &  Bolthoff  Mfg.  etc.  Co., 
60  Colo.  347,  360,  116  Pac.  123,  125,  refusing  to  allow  appeal  from 
judgment  where  payment  of  same  has  been  voluntarily  made;  Hicks  v. 
City  of  St.  Louis,  234  Mo.  653,  138  S.  W.  344,  applying  rule  where 
city  passes  ordinance  affecting  result  bill  sought  to  obtain;  State  v. 
Pray,  30  Nev.  220,  94  Pac.  220,  refusing  to  allow  appeal  where  convicted 
party  has  paid  fine;  Wilson  v.  Shaw,  204  U.  S.  30,  51  L.  Ed.  355,  27 
Sup.  Ct.  233,  arguendo. 

193  tr.  &  58-65,  48  !■.  Ed.  614,  24  Sup.  Ct  396,  MINKEAPOUS  ft  ST.  !■. 
B.  S.  CO.  ▼.  MINNESOTA  EX  BEL.  BAILBOAD  ft  WABEHOUSE 
COMMISSION. 

Law  imposing  burden  on  railroad  to  diow  that  establisbment  of  station 
is  unnecessary,  does  not  deny  due  proceiSn 
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Approved  in  Michigan  Central  R.  R.  Co.  v.  Michigan  R.  R.  Commis- 
sion, 236  U.  S.  631,  59  L.  EcL  766,  35  Sup.  Ct.  422,  holding  State  may 
require  railroads  to  interchange  cars  at  points  of  physical  connection; 
State  of  Washington  ex  rel.  Oregon  R.  R.  &  Nav.  Co.  v.  Fairchild,  224 
U.  S.  532,  56  L.  Ed.  871,  32  Sup.  Ct.  535,  holding  puhlic  necessity  was 
not  such  as  would  justify  order  requiring  trackage  connections  between 
competing  carriers;  Southern  Indiana  Ry.  Co.  v.  Railroad  Commission, 
172  Ind.  121,  87  N.  E.  969,  upholding  power  of  railroad  commission  to 
'fix  rates;  Pittsburgh  etc.  Ry.  Co.  v.  Hunt,  171  Ind.  202,  86  N.  E.  333, 
holding  commission  may  require  interchange  of  freight  at  points  of 
physical  connection;  State  ex  rel.  Taylor  v.  Missouri  Pac.  Ry.  Co.,  76 
Kan.  480,  92  Pac.  610,  upholding  act  creating  railroad  commission  of 
Kansas;  State  ex  rel.  Railroad  etc.  Commission  v.  Great  Northern  Ry. 
Co.,  123  Minn.  466,  144  N.  W.  156,  upholding  right  of  commission  to 
require  railroad  to  establish  station;  Corporation  Com.  v.  Atlantic  Coast 
Line  R.  R.  Co.,  139  N.  C.  130,  51  S.  E.  794,  corporation  commission 
may  require  railroad  to  install  track  scales  where  necessary;  St.  Louis 
etc.  R.  Co.  V.  Sutton,  29  Okl.  555,  119  Pac.  424,  applying  principle; 
Kansas  City  etc.  Ry.  Co.  v.  State,  25  Okl.  724,  107  Pac.  916,  uphdldin^ 
order  requiring  railroad  to  establish  depot;  State  v.  Corvallis  etc.  R. 
Co.,  59  Or.  466,  117  Pac.  985,  holding  railroad  commission  has  power 
to  decide  as  to  what  is  reasonable  service;  Railroad  Commrs.  v.  Atlan- 
tic Coast  etc.  Ry.  Co.,  71  S.  C.  134,  50  S.  E.  642,  railroad  commission 
may  decide  whether  railroad  is  furnishing  adequate  passenger  service 
to  any  community  and  require  certain  trains  to  stop  at  station;  Wis- 
consin Telephone  Co.  v.  Railroad  Commission,  162  Wis.  409,  156  N.  W. 
621,  upholding  statute  compelling  physical  connection  between  com- 
peting telephone  companies;  Chicago  etc.  R.  Co.  v.  Railroad  Commis- 
sion, 152  Wis.  664,  140  N.  W.  300,  holding  State  may  require  railroad 
to  stop  at  least  one  passenger  train  per  day  at  vilidges  of  two  hundred 
inhabitants  or  more. 

Validity  of  order  by  Railroad  Commission  requiring  railroad  to 
ereet  depot  at  specified  place.    Note,  Ann.  Gas.  19140,1171. 

Power  to  compel  establishment  of,  or  stopping  of  trains  at  stations. 
Note,  17  L.  R.  A.  (N.  8.)  821. 

Delegation  of  power  to  regulate  carriers.    Note,  32  L.  R.  A.  (N.  S.) 
651. 

198  n.  a  66-78,  48  la.  Sd.  619,  24    8np.  Ot.  967,  AH   HOW  ▼.  UNITED 
STATES. 

Appeal  lies  to  Supreme  Ooiirt  tnm  I>lBtrict  Oonrt's  order  of  deportation. 

Approved  in  Ng  Hong  Li  v.  United  States,  196  U.  S.  636,  49  L.  Ed. 

629,  25  Sup.  Ct.  795,  and  United  States  v.  Coe,  196  U.  S.  636,  49  L.  Ed. 

629,  25  Sup.  Ct.  794,  both  following  rule ;  Re  United  States,  194  U.  S. 

200,  48  L.  Ed.  934,  24  Sup.  Ct.  629,  on  appeal  to  judge  of  District 
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Court  under  Comp.  Stats.  1901,  p.  1312,  where  Chinese  ordered  deported 
by  commissioner,  transcript  of  commissioner  and  othejr  papers  may  be 
filed  in  court  and  final  order  of  judge  entered  as  final  order  of  court; 
Tsoi  Yii  V.  United  States,  129  Fed.  687,  64  C.  C.  A,  153,  appeal  lies 
to  Circuit  Court  of  Appeals  from  District  Court  judgment  on  appeal 
from  commissioner's  order  of  deportation. 

Act  of  May  6,  1892,  imposing  burden  on  COilnese  to  astabUtfh  right  to 
remain  in  United  States  was  not  repealed  by  act  of  April  29, 1902. 

Approved  in  Tom  Hong  v.  United  States,  193  U.  S.  520,  48  L.  Ed. 
773,  24  Sup.  Ct.  617,  following  rule;  Yee  Ging  v.  United  States,  190 
Fed.  272,  and  Ng  You  Nuey  v.  United  States,  224  Fed.  343, 140  C.  C.  A. 
26,  both  holding  Chinaman  has  burden  of  proving  that  he  was  native- 
bom;  In  re  Jem  Yuen,  188  Fed.  366,  holding  alien  not  entitled  to  bail 
pending  appeal;  United  States  v.  Fah  Chung,  132  Fed.  110,  Chinese 
ordered  deported  by  District  Court  not,  as  matter  of  right,  entitled  to 
bail  pending  appeal. 

No  formal  complaint  or  pleadings  are  required  In  exclusion  proceedings, 
improved  in  Ex  parte  Jim  Hong,  211  Fed.  78,  127  C.  C.  A.  569,  hold- 
ing formality  of  criminal  pleading  is  not  essential;  Leo  Lung  On  v. 
United  States,  169  Fed.  126,  86  C.  C.  A.  613,  holding  decision  of 
commissioner  is  reviewable  only  by  appeal. 

Certificate  of  commissioner  in  favor  of  Chinaman's  right  to  remain  is 
not  competent  evidence  of  adjudication. 

Approved  in  Ex  parte  Mae  Fock,  207  Fed.  698,  and  Ex  parte  Lung 
Foot,  174  Fed.  71,  both  applying  principle;  Liu  Hop  Fong  v.  United 
States,  209  U.  S.  462,  52  L.  Ed.  891,  28  Sup.  Ct.  576,  holding  on  appeal 
from  decision  of  commissioner  hearing  de  novo  is  provided  by  statute; 
Ex  parte  Chin  Quock  Wah,  224  Fed.  139,  holding  ce;rtificate  of  com- 
missioner is  not  evidence  that  Chinese  was  native-bom;  You  Fook  Hing 
V.  United  States,  214  Fed.  78,  130  C.  C.  A.  517,  holding  such  certificate 
is  not  competent  evidence. 

Commissioner  is  not  required  to  be  satisfied  by  evidence  offered  in  ex- 
clusion proceeding. 

Approved  in  United  States  v.  Chin  Sing  Quong,  224  Fed.  758,  759, 
holding  Chinaman  may  establish  his  right  to  remain  by  testimony  of 
Chinese  witnesses;  United  States  v.  Yuen  Pak  Sune,  183  Fed.  267, 
holding  alien  unlawfully  crossing  border  from  Canada  is  subject  to 
deportation;  United  States  v.  Chin  Ken,  183  Fed.  334,  holding  defend- 
ant gains  no  rights  by  standing  mute;  Ex  parte  Long  Lock,  173  Fed. 
214,  215,  holding  commission  may  decide  that  Chinaman  has  not  suffi- 
ciently p;roved  his  identity. 

Miscellaneous.  Cited  in  United  States  v.  Hung  Chang,  134  Fed.  24, 
67  C.  C.  A.  93,  Congress  may  exclude  or  expel  aliens  and  intrust 
deportation  to  executive  officers;  United  States  v.  Fah  Chung,  132  Fed. 
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111,  112,  Chinese  ordered  deported  by  District  Court  not,  as  matter  of 
right,  entitled  to  bail  pending  appeal. 

193  XT.  8.  79-93,  48  L.  Ed.  628,  24  Sap.  Ot.  390,  IiEIOH  ▼.  QBESy. 

Writ  of  error  lies  ftom  Federal  Supreme  Court  where  State  court  passes 
on  Federal  question,  although  same  was  presented  for  IKrst  time  in  petition 
for  rehearing. 

Approved  in  Illinois  Central  R.  R.  Co.  v.  Kentucky,  218  U.  S.  556, 
54  L»  Ed.  1148,  31  Sup.  Ct.  95,  and  Disconto  Gesellschaft  v.  Umbreit, 
208  U.  S.  578,  52  L.  Ed.  628,  28  Sup.  Ct.  337,  both  applying  principle ; 
Grannis  v.  Ordean,  234  U.  S.  392,  58  L.  Ed.  1368,  34  Sup.  Ct.  779, 
allowing  writ  of  error  where  Federal  right  was  asserted  in  petition  for 
reai^xunent;  Forbes  v.  State  Council  of  Virginia,  Junior  Order  United 
Mechanics  of  America,  216  U.  S.  399,  54  L.  Ed.  536,  30  Sup.  Ct.  295, 
holcling  where  petition  was  denied  ''on  mature  consideration,"  Federal 
question  was  not  passed  upon;  Smithsonian  Institution  v.  St.  John,  214 
U.  S.  27,  5S  L.  Ed.  897,  214  Sup.  Ct.  19,  holding  writ  of  error  will  not 
lie  where  State  court  denies  that  Federal  question  was  pi-esented;  Mc- 
Corquodale  v.  Texas,  211  U.  S.  437,  58  L.  Ed.  271,  29  Sup.  Ct.  146, 
Federal  Supreme  Court  has  no  jurisdiction  to  review  on  error  decision 
of  State  court  denying  motion  for  rehearing  without  passing  on  Federal 
question  raised  for  first  time  on  petition  for  rehearing;  Sullivan  v. 
Texas,  207  U.  S.  422,  52  L.  Ed.  277,  28  Sup.  Ct.  215,  and  McKay  v. 
Kalyton,  204  U.  S.  463,  61  L.  Ed.  569,  27  Sup.  Ct.  346,  both  applying 
rule  where  Federal  question  was  decided  adversely  by  State  court. 

Proceeding  in  rem  to  enforce  lien  on  real  property  does  not  require  per- 
sonal service. 

Approved  in  Miedreich  v.  Lauenstein,  232  U.  S.  246,  58  L.  Ed.  590,  34 
Sup.  Ct  309,  holding  foreclosure  based  on  false  return  of  sheriff  does 
not  deny  due  process;  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  154, 
65  L.  Ed.  166,  31  Sup.  Ct.  171,  holding  State  may  forfeit  land  for  failure 
to  list  property  for  taxation ;  Longyear  v.  Toolan,  209  U.  S.  418,  52  L.  Ed. 
863,  28  Sup.  Ct.  506,  holding  publication  of  sale  of  land  for  delinquent 
taxes  affords  due  process;  Ballard  v.  Hunter,  204  XT.  S.  257,  51  L.  Ed. 
478,  27  Sup.  Ct.  261,  holding  four  weeks'  publication  of  notice  of  assess- 
ment of  levee  taxes  affords  due  process ;  French  v.  Taylor,  199  U.  S.  277, 
278,  50  L.  Ed.  192,  26  Sup.  Ct.  76,  State  decision  that  formalities  re- 
quired by  tax  laws  were  fully  observed  presents  no  Federal  question, 
where  sole  contention  is  that  manner  of  observing  statutes  was  denial  of 
due  process;  Schauble  v.  Schulz,  137  Fed.  392,  69  C.  C.  A.  581,  North 
Dakota  statute  providing  for  creation  of  title  by  adverse  possession  for 
ten  years  and  payment  of  taxes  is  valid  as  against  one  who  at  time  of 
passage  of  act  had  failed  to  pay  taxes  for  nine  years ;  Bledsoe  v.  StaUard, 
260  Mo.  163,  167  S.  W.  79,  holding  publication  of  notice  for  four  sue- 
cessive  weeks  affords  due  process ;  State  v.  Blair,  245  Mo.  696,  151  S.  W. 
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152;  holding  notice  of  drainage  pi'oceedings  may  be  addressed  to  defend- 
ant's  estate;  Silver  Camp  Mining  Co.  v.  Dickert,  31  Mont.  497,  78  Pac. 
970,  service  of  summons  by  publication  does  not  warrant  personal  judg- 
ment against  nonresident  defendant  who  appears  specially  to  challenge 
jurisdiction ;  Gautier  v.  Ditmar,  204  N.  Y,  29,  Ann.  Cas.  1913C,  960,  97 
N.  E.  468,  holding  legislature  may  authorize  city  to  sell  liens  it  holds 
against  land  for  taxes;  Trainor  v.  Maverick  Loan  etc.  Co.,  80  Neb.  628, 
114  N.  W.  933,  holding  judicial  hearing  is  not  requisite  in  matters  of 
taxation;  Patterson  v.  Toler,  71  Wash.  537,  129  Pac.  108,  holding  sum- 
mons not  defective  because  of  mistake  in  owner's  name;  Noble  v.  Aune, 
50  Wash.  76,  96  Pac.  689,  holding  summons  cannot  be  published  where 
plaintiff  knows  defendant's  address;  Williams  v.  Pittock,  35  Wash.  276, 
77  Pac.  386,  upholding  foreclosure  of  tax  delinquency  certificate  as 
against  nonresident  served  by  publication  of  summons  directed  to  all 
persons  unknown  having  interest  in  property;  dissenting  opinion  in 
Smith  V.  Potter,  92  Neb.  62,  137  N.  W.  862,  majority  holding  evidence 
showed  that  statutory  notice  had  been  given. 

Delay  in  procuring  order  for  publication  of  summons  after  making 
of  affidavit.    Note,  47  L.  B.  A.  (N.  8.)  502. 

193  U.  S.  93-114,  48  L.  Ed.  029,  24  Snp.  Ot  390,  JTJUAK  T.  OENTBAL 
TBIT8T    CO. 

xI>6termination  by  State  court  tbat  property  sold  under  mortgage  fore- 
cloBure  remains  liable  for  debts  Is  not  concliudYe  on  Fednal  courts. 

Approved  in  Steinfeld  v.  Zeckendorf,  239  U.  S.  28,  60  L.  Ed.  128,  36 
Sup.  Ct.  14,  holding  writ  of  error  is  only  mode  of  reviewing  in  Federal 
Supreme  Court  decree  of  State  Supreme  Court;  Kuhn  v.  Fairmont  Coal 
Co.,  179  Fed.  195,  66  W.  Va.  711,  102  C.  C.  A.  457,  and  Kuhn  v.  Fair- 
mont Coal  Co.,  215  U.  S.  359,  54  L.  Ed.  234,  30  Sup.  Ct.  140,  both  hold- 
ing Federal  courts  will  not  follow  decision  of  State  court  regarding  sub- 
jacent support ;  Adelbert  College  v.  Wabash  R.  Co.,  171  Fed.  813, 17  Ann. 
Gas.  1204,  96  C.  C.  A.  465,  holding  subordinate  Federal  court  must 
follow  construction  placed  on  State  statute  by  Federal  Supreme  Court. 

Distinguished  in  Rochester  German  Ins.  Co.  v.  Schmidt,  175  Fed.  729, 
99  C.  C.  A.  296,  holding  Federal  court  entertaining  suits  on  insurance 
policies  cannot  enjoin  similar  suits  instituted  in  State  courts. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  courts  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Oas.  1212. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal^  courts. 
Note,  40  L.  B.  A.  (N.  S.)  397,  415. 

Property  sold  nnder  mortgage  la  not  liable  for  debts  aecmlng  alter  sale. 

Approved  in  McCarter  v.  Vineland  Light  etc.  Co.,  73  N.  J.  Eq.  711, 
70  Atl.  180,  holding  company  purchasing  franchises  of  gas  company  at 
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judicial  sale  has  no  right  to  reconvey  same;  Hurst  v.  Southern  Ry.  Co., 
162  N.  C.  377,  78  S.  E.  438,  holding  where  railroad  property  is  sold  under 
mortgage  foreclosure,  same  becomes  ipso  facto  dissolved;  Carolina  Coal 
etc.  Co.  V.  Southern  Ry.  Co.,  144  N.  C.  738,  748,  57  S.  E.  446,  449,  hold- 
ing foreign  corporation  buying  railroad  property  thereby  becomes 
domestic  company. 

Power  to  mortgage  franchise  includes  power  to  sell  on  f oreclosnre. 
Approved  in  Vicksburg  v.  Vicksburg  Waterworks  Co.,  202  U.  S.  464, 
50  L.  Ed.  1109,  26  Sup.  Ct.  660,  contractual  rights  of  waterworks  com- 
pany authorized  to  mortgage  property  pass  by  foreclosure;  Omaha 
Water  Co.  v.  Omaha,  147  Fed.  15,  8  Ann.  Ca8.  614,  12  L.  B.  A.  (N.  S.) 
736,  77  C.  C.  A.  267,  purchaser  at  foreclosure  of  mortgage  of  water 
company  ac<]uires  contract  rights  to  collect  rates  specified  in  contract 
between  city  and  company. 

Federal  conrt  obtaining  Jurisdiction  orer  proceeding  may  enjoin  otber 
raits  in  State  courts. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  124,  128,  50  L.  Ed. 
498,  499,  35  Sup.  Ct.  255,  holding  Federal  court  may  enjoin  enforcement 
of  State  judgment  obtained  fraudulently;  Wabash  It.  R.  Co.  v.  Adelbert 
College,  208  U.  S.  55,  52  L.  Ed.  887,  28  Sup.  Ct.  182,  holding  decree  dis- 
missing bill  to  obtain  sale  of  railroad  property  is  not  conclusive  on  lien- 
holders  not  joining;  Grunter  v.  Atlantic  etc.  R.  R.  Co.,  200  U.  S.  292, 
50  L.  Ed.  487,  26  Sup.  Ct.  252,  upholding  power  to  enjoin  State  ooui*t 
proceedings  in  aid  of  decree  in  suit  over  validity  of  State  tax  in  which 
State  officers  voluntarily  appeared;  Riverdale  Cotton  Mills  v.  Alabama 
etc.  Mfg.  Co.,  198  U.  S.  195, 196,  49  L.  Ed.  1015,  25  Sup.  Ct.  629,  Federal 
court  which  has  decreed  foreclosure  may,  by  ancillary  suit,  restrain 
attack  on  purchaser's  title  in  State  suit  by  party  to  original  suit;  Jack- 
son V.  Parkersburg  etc.  Ry.  Co.,  233  Fed.  787,  holding  where  Federal 
court  has  appointed  receiver,  it  may  enjoin  actions  brought  against  com- 
pany in  State  court ;  Western  Union  Tel.  Co.  v.  United  States  &  Mexican 
Trust  Co.,  221  Fed.  554,  137  C.  C.  A.  113,  holding  court  may  by  injunc- 
tion protect  property  affected  by  its  decree;  Libbey  Glass  Co.  v.  McKee 
Glass  Co.,  216  Fed.  179,  holding  Federal  court  taking  jurisdiction  of 
infringement  suit  could  enjoin  action  in  State  court;  St.  Louis  etc.  Ry. 
Co.  V.  Bellamy,  211  Fed.  176,  holding  injunction  may  be  based  on  sup- 
plemental bill ;  Mound  City  Co.  v.  Castleman,  187  Fed.  925,  110  C.  C.  A. 
55,  holding  proceedings  may  be  had  in  Federal  court  np  to  point  where 
they  interfere  with  suit  previously  begfun  in  State  court;  Gay  v.  Hud- 
son River  etc.  Power  Co.,  182  Fed.  281,  holding  where  Federal  court  has 
taken  jurisdiction  of  receivership  of  corporation  it  will  restrain  suits 
iuRtitnted  in  State  court;  In  re  Sii^offord  Bros.  Dry  Goods  Co.,  180  Fed. 
5.54,  holding  court  will  restrain  proceedings  which  will  interfere  with 
administration  of  bankrupt's  estate;  Love  v.  Louisville  etc.  R.  Co.,  178 
Fed.  509,  enjoining  suit  instituted  in  State  court  against  receiver  ap- 
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pointed  by  Federal  eonrt;  Missouri  Pac.  Ry.  Co.  ▼.  Jones,  170  Fed.  126, 
holding  Federal  court  having  passed  on  validity  of  railroad  rates  will 
enjoin  suit  instituted  in  State  court,  purpose  of  which  is  to  relit igate 
same;  Brown  t.  Morgan,  163  Fed.  396,  holding  suit  to  enforce  attorney's 
lien  on  judgment  is  ancillary  to  original  suit;  Taylor  v.  Norfolk  etc. 
Ry.  Co.,  162  Fed.  457,  89  C.  C.  A.  338,  holding  foreclosure  of  mortgage 
might  be  enjoined  pending  determination  of  condemnation  proceedings; 
Lang  V.  Choctaw  etc.  R.  Co.,  160  Fed.  360,  365,  87  C.  C.  A.  307,  apply- 
ing rule  in  suit  to  foreclose  mortgage;  Louisville  etc.  R.  Co.  v.  Railroad 
Commission,  157  Fed.  953,  holding  equity  may  suspend  operation  of 
statute  pending  final  hearing;  Southern  Ry.  Co.  v.  Simon,  153  Fed.  234, 
enjoining  judgment  of  State  court;  St.  Louis  Min.  etc.  Co.  v.  Montana 
Min.  Co.,  148  Fed.  454,  upholding  right  of  Federal  court  to  enjoin  State 
court  proceedings  by  party  to  Federal  suit  wfiiere  necessary  to  make 
effectual  prior  judgment;  dissenting  opinion  in  Lewis  v.  Peck,  154  Fed. 
284,  83  C.  C.  A.  211,  majority  holding  bondholders,  not  parties  to  suit 
to  foreclose  mortgage,  are  not  bound  by  decree. 

Distinguished  in  Hull  v.  Burr,  234  U.  S.  723,  58  L.  Ed.  1563,  34  Sup. 
Ct.  892,  holding  persons  claiming  to  be  owners  of  property  cannot  enjoin 
proceedings  by  trustee  in  bankruptcy;  Lewis  v.  Peck,  154  Fed.  278,  83 
C.  C.  A.  211,  holding  bondholders,  not  parties  to  suit  to  foreclose  mort- 
gage, are  not  bound  by  decree;  Guardian  Trust  Co.  v.  Kansas  City  etc. 
Ry.  Co.,  146  Fed.  340,  342,  76  C.  C.  A.  615,  action  in  personam  on  lia- 
bility of  purchaser  for  mortgagor's  debt  under  reorganization  scheme 
is  no  ground  for  injunction;  Federal  Trust  Co.  v.  Bristol  County,  222 
Mass.  60,  109  N.  E.  887,  holding  decree  of  Federal  court  ordering  siale 
of  property  did  not  preclude  foreclosure  of  mortgage  in  State  court. 

Nature  of  ancillary  bills  stated. 
Approved  in  Raphael  v.  Trask,  194  U.  S.  278,  48  L.  Ed,  978,  24  Sup. 
Ct  647,  bill  to  enjoin  sale  of  railroad  stock  by  bankers  acting  for  stock- 
holders unless  sum  sufficient  to  pay  complainant's  claims  arising  out  of 
pending  foreclosure  of  railroad's  mortgage  to  which  suit  stockholders 
not  parties,  is  not  ancillary  to  foreclosure;  Henrie  v.  Henderson,  145 
Fed.  320,  76  C.  C.  A.  196,  where  sale  of  bankrupt's  lands  confirmed  and 
purchaser  paid  price,  bankruptcy  court  has  no  ancillary  jurisdiction  to 
restrain  trustee  from  executing  deed  and  for  specific  performance  of 
contract  for  sale  of  land  between  purchaser  and  petitioner;  Hatcher  v. 
Hcndrie  etc.  Supply  Co.,  133  Fed.  270,  68  C.  C.  A.  19,  Federal  equity 
suit  to  enforce  attachment  lien  and  to  subject  attached  property  to  judg- 
ment is  ancillary  to  original  action;  Hampton  Roads  Ry.  etc.  Co.  v. 
Newport  News  etc.  Electric  Co.,  131  Fed.  538,  Federal  court  acquiring 
jurisdiction  over  assets  of  railroad  by  appointment  of  receiver  has  an- 
cillary jurisdiction  on  receiver's  petition  to  restrain  competitor  from 
maintaining  gates  across  highway  which  would  destroy  value  of  receiver's 
property. 
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193  JJ.  &  115-127,  48  L.  Ed.  640,  24  Bup.  Ot.  411,  TJKITED  STATES  T.  OHOC- 
TAW  NATION. 

omckaaaw  ftraedmen  who  were  not  removed  under  treaty  of  July 
10,  1866,  were  not  entitled  to  share  in  trust  fund  held  hy  United  States. 

Approved  in  Allen  v.  Trimmer,  46  Okl.  90,  100,  144  Pae.  797,  801, 
holding  lands  allotted  to  freedmen  of  Chickasaw  Nation  were  subjeet  to 
taxation  bj  State  of  Oklahoma. 

193  n.  S.  127-146,  48  L.  Ed.  646,  24  Sup.  01  942,  DELAWABE  INDIANS  T. 
GHEBOKEE  NATION. 

Delaware  Indians  acquired  only  life  estate  in  lands  of  Oherokee  Nation. 

Approved  in  Shnlthis  v.  McDougal,  170  Fed.  534,  95  G.  G.  A.  615, 
holding  father  inheriting  land  from  his  son,  a  member  of  Greek  tribe, 
takes  free  title  and  not  merely  life  estate;  White  v.  Starbuck,  41  Okl. 
55,  133  Pac.  225,  holding  Delaware  Indians  eonld  not  sell  improvements 
on  lands  allotted  to  members  of  Gherokee  tribe. 

Weight  of  testimony  based  on  memory  of  oral  statements.    Note, 
IS  Ann.  CaA.  1194,  1195. 

198  U.  S.  14&-167,  48  L.  Ed.  666,  24  Sup.  Ot.  369,  OILES  T.  TEASIiET. 

There  can  be  no  review  where  State  decision  is  independent  of  Federal 
q^uestion. 

Approved  in  Delahanty  v.  Pitkin,  199  U.  S.  602,  50  L.  Ed.  828,  26  Sup. 
Gt  748,  following  role. 

Eefusal  to  aUow  damages  against  hoard  for  failure  to  register  negro 
elector,  on  grounds  that  no  damage  has  been  suffered,  presents  no  Federal 
question. 

Approved  in  Southern  Pacific  Go.  v.  Schuyler,  227  U.  S.  611,  43 
L.  K.  A.  (N.  S.)  901,  57  L.  Ed.  669,  33  Sup.  Gt.  277,  holding  writ  of  error 
will  review  judgment  in  action  by  railway  mail  olerk  against  carrier 
where  latter  claims  benefit  of  provisions  of  Hepburn  Act  of  June  29, 
1906;  Waters-Pierce  Oil  Go.  v.  Texas,  212  U.  S.  117,  53  L.  Ed.  434,  29 
Sup.  Gt.  227,  holding  action  of  State  court  appointing  receiver  for  for- 
eign corporation  presents  no  Federal  question;  Berea  GoUege  v.  Ken- 
tucky, 211  U.  S.  53,  53  L.  Ed.  85,  29  Sup.  Gt.  33,  holding  statute  pro- 
hibiting teaching  of  white  and  colored  pupils  in  same  institution  does  not 
violate  Federal  Gonstitution ;  In  re  McGonanghy,  106  Minn.  415,  119 
N.  W.  117,  holding  whether  Gonstitution  shaU  be  amended  is  political 
question. 

Miscellaneous.  Gited  in  Quincy  etc.  R.  B.  Go.  v.  Shohoney,  223  IT.  8. 
705,  56  It.  Ed.  621,  32  Sup.  Gt.  517,  without  opinion;  dissenting  opinion 
in  United  States  v.  Mosley,  238  U.  S.  393,  59  L.  Ed.  1359,  35  Sup.  Gt.  904, 
majority  holding  conspiracy  to  omit  returns  from  certain  election  is  in- 
dictable under  Griminal  Gode  of  March  4,  1909. 
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193  IT.  &  167-188,  48  Lu  Sd.  662,  24  8np.  Ok  426,  BECOBITY  LAND  k  EX- 
PLORATION OO.  T.  BUBN8. 

OonrMs  and  distances  set  f ortli  in  oAcial  rarrey  are  controUlag  in  action 
of  ejectaent. 

Approved  in  Prodncers  Oil  Co.  v.  Hanzen,  238  U.  S.  338,  59  L.  Ed. 
1336,  35  Sup.  Ct.  755,  holding  land  between  traverse  lines  and  navigable 
stream  will  not  be  deemed  to  have  passed  under  patent;  Gauthier  v. 
Morrison,  232  U.  S.  459,  58  L.  Ed.  684,  34  Snp.  Ct.  384,  holding  tract  of 
land  omitted  from  survey  will  be  deemed  to  have  been  surveyed;  Lee 
Wilson  &  Co.  v.  United  States,  227  Fed.  828,  and  Chapman  etc.  Lumber 
Co.  V.  St.  Francis  Levee  District,  232  U.  S.  197,  198,  58  L.  Ed.  568,  34 
Sup.  Ct.  297,  both  holding  lands  described  as  ''sunk  lands*'  was  not  con- 
veyed to  State  of  Arkansas;  West  Virginia  Pulp  etc.  Co.  v.  Dodrill,  221 
Fed.  785,  holding  determination  of  disputed  boundaries  is  not  within 
equity  jurisdiction;  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  637, 
643,  holding  unsurveyed  lands  do  not  pass  under  patent;  Murphy  v. 
Tanner,  176  Fed.  541,  100  C.  C.  A.  125,  holding  homestead  claimant 
cannot  attack  correctness  of  survey ;  Lattig  v.  Scott,  17  Idaho,  521.  522, 
107  Pac.  54,  holding  where  survey  fails  to  mention  island  none  will  be 
deemed  to  exist;  Perry  v.  Board  of  Commrs.  of  Caddo  Levee  District, 
132  La.  423,  61  South.  514,  holding  where  land  is  bounded  by  lake,  grant 
may  include  strips  extending  into  lake;  Producers'  Oil  Co.  v.  Hanszen, 
132  La.  706,  61  South.  760,  holding  grant  of  patent  terminates  at 
meander  line. 

Distinguished  in  dissenting  opinion  in  Producers'  Oil  Co,  v.  Hanszen, 
132  La.  706,  61  South.  761,  762,  majority  holding  grant  of  patent  ter- 
minates at  meander  line. 

General  rules  for  the  location  of  boundaries.    Note,  129  Am.  St. 
Bep.  1001. 

Miscellaneous.  Cited  in  Cloquet  Lumber  Co.  ▼.  Bums,  207  Fed.  d, 
124  C.  C.  A.  600,  incidentally. 

193  TT.  ST.  188,  48   L.  Ed.  674,  24  Sup.  Ct  431,  SECUBITT  LAND  h  EX- 
PLOBATIOK  CO.  T.  WECKEY. 

Not  cited. 

193  TT.  8.  189-191,  48  L.  Ed.  675,  24  Sup.  Ct.  431,  WIKOUS  POINT  SHOOT- 
INO  CLT7B  v.  CASPES8EN. 

Not  cited. 

193  U.  &.  192-196,  48  L.  Ed.  677,  24  Snp.  Ct.  433,  HODGES  T.  COLOOED. 

Homestead  entry,  thon^  Inaufllcient,  preyents  acqniaition  of  entry  rigbts 
by  another. 

Approved  in  Holt  v.  Murphy,  15  Okl.  19,  79  Pac.  267,  following  rule; 
United  States  y.  Hemmer,  241  IT.  S.  386,  60  L.  Ed.  1057,  36  Sup.  Ct. 
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659,  holding  Indiftn  making  application  for  entry  is  not  affected  by  sub- 
sequent law  prohibiting  alienation  within  twenty -five  years;  Holt  v. 
Murphy,  207  U.  S.  412,  52  L.  Ed.  272,  28  Sup.  Ct.  212,  holding  applica- 
tion for  entry  will  not  be  heard  until  original  entry  has  been  canceled; 
Jameson  v.  James,  156  Cal.  280,  100  Pac.  702,  holding  land  cannot  be 
granted  so  long  as  homestead  entry  remains  uncanceled;  King  v.  Gfeat 
Northern  Ry.  Co.,  20  Idaho,  693,  119  Pac.  710,  holding  while  homestead 
claim  remains  uncanceled,  right  cannot  be  obtained  by  residence  on 
land;  Graham  v.  Great  Palls  etc.  Townsite  Co.,  30  Mont.  397,  76  Pae. 
809,  determining  that  entry  never  canceled  so  as  to  entitle  contestant  to 
preferential  right  under  timber  culture  acts;  Whitehill  v.  Victoria  Land 
etc.  Cd.,  18  N.  M.  524,  139  Pac.  185,  holding  Land  Department  cannot 
accept  entiy  on  lands  reserved  from  entry;  Holt  v.  Classen^  19  Okl.  137, 
91  Pac.  868,  applying  principle. 

Uncanceled  entry  is  prima  f  ad.e  Talid. 
Approved  in  McMichael  v.  Murphy,  197  U.  S.  311,  49  L.  Ed.  769,  25 
Sup.  Ct.  460,  homestead  entry  valid  on  face,  though  made  by  one  in  fact 
disqualified  to  make  valid  entry,  prevents  initiation  of  homestead  rights 
by  another  while  it  remains  uncanceled  of  record. 

193  n.  8.  197-411,  48  Lu  Ed.  679,  24  Sup.  Ot  436,  KOBTHEBN  SE0UBITIE8 
CO.  ▼.  UNITED  STATES. 

,  Anti-tnut  Act  embraces  all  direct  restraints  on  commerce. 

Approved  in  State  v.  Virginia-Carolina  Chemical  Co.,  71  S.  C.  568,  51 
S.  E.  463,  construing  Civil  Code,  §  2845,  prohibiting  trusts  and  com- 
bination tending  to  lessen  competition. 

Anti-trust  Act  of  July  2,  1890,  prohibits  any  combination  wblch  tends 
to  stifle  competition. 

Approved  in  United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S.  472, 
473,  474,  57  L.  Ed.  307,  808,  33  Sup.  Ct.  162,  and  United  States  v.  Union 
Pacific  R.  R.  Co.,  226  U.  S.  82,  84,  86,  94,  57  L.  Ed.  181,  182,  183,  136, 
33  Sup.  Ct.  53,  both  refusing  to  allow  Union  Pacific  Railroad  to  pur- 
chase stock  in  Southern  Pacific  Company;  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  69,  Ann.  Gas.  1912D,  734»  84  L.  R.  A.  (N.  8.)  834,  55 
L.  Ed.  648,  31  Sup.  Ct.  502,  holding  combination  of  oil  industries  was 
unlawful;  Loewe  v.  Lawlor,  208  U.  S.  297,  52  L.  Ed.  497,  28  Sup.  Ct. 
301,  .holding  labor  oi^nizations  cannot  combine  to  boycott  industry; 
United  States  v.  Reading  Co.,  226  Fed.  272,  and  United  States  v.  Read- 
ing Co.,  226  U.  S.  370,  57  L.  Ed.  269,  33  Sup.  Ct.  90,  both  holding  carriers 
controlling  three-fourths  annual  supply  of  anthracite  will  be  deemed  un- 
lawful combination;  Carroll  v.  Greenwich  Ins.  Co.,  199  U.  S.  409,  50 
L.  Ed.  249,  26  Sup.  Ct.  66,  upholding  Iowa  Code,  §  1754,  making  it  un- 
lawful for  insurance  companies  to  combine  with  reference  to  notes, 
agent's  commissions  or  manner  of  doing  business  in  State ;  United  States 
V.  Kellogg  Toasted  Corn  Flakes  Co.,  222  Fed.  731,  Ann.  Cas.  1916A,  78, 
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holding  agreement  to  restrain  sale  need  not  constitute  valid  contract; 
United  States  v.  Sutherland,  214  Fed.  323,  holding  court  has  discretion- 
ary power  to  transfer  criminal  cause  from  one  place  to  another;  United 
States  V.  International  Harvester  Co.,  214  Fed.  996,  holding  combina- 
tion formed  by  companies  selling  harvesting  machinery  was  unlawful; 
United  States  v.  Whiting,  212  Fed.  473,  holding  jury  must  decide  whether 
combination  was  unreasonable;  United  States  v.  Great  Lakes  Towing 
Co.,  208  Fed.  741,  743,  holding  complete  monopoly  of  all  towing  is  not 
necessary  to  constitute  unlawful  combination;  O'Halloran  v.  American 
Sea  Green  Slate  Co.,  207  Fed.  189,  holding  combination  unlawful  al- 
though not  unduly  exercised  to  raise  prices;  United  States  v.  Lake 
Shore  etc.  Ry.  Co.,  203  Fed.  310,  313,  314,  holding  combination  of  rail- 
roads formed  to  defeat  competition  was  unlawful;  United  States  v. 
Lake  Shore  etc.  Ry.  Co.,  203  Fed.  317,  holding  combination  formed  by 
railroad  to  control  coal  industry  was  unlawful ;  United  States  v.  Patter- 
son, 201  Fed.  710,  717,  722,  726,  holding  d^ree  of  restraint  is  inmia- 
terial  to  offense;  Buckeye  Powder  Co.  v.  E.  I.  Du  Pont  De  Nemours 
Powder  Co.,  196  Fed.  617,  holding  pleading  in  action  to  recover  dam- 
ages in  action  under  Anti-trust  Act  must  be  clear  and  unambiguous; 
Steers  v.  United  States,  192  Fed.  5,  112  C.  C.  A.  423,  holding  fact  that 
volume  of  traffic  was  small  does  not  affect  illegality  of  act;  Steele  v. 
United  Fruit  Co.,  190  Fed.  633,  holding  corporation  cannot  purchase 
stock  in  competing  company;  United  States  v.  Swift,  186  Fed.  1014, 
holding  second  suit  may  be  instituted  where  unlawful  combination  oon- 
tinued;  United  States  v.  American  Naval  Stores  Co.,  186  Fed.  594,  hold- 
ing monopolizing  and  attempt  to  monopolize  commerce  constitute  two 
separate  offenses  and  cannot  be  included  in  same  count;  Darius  Cole 
Transp.  Co.  v.  White  Star  Line,  186  Fed.  65,  108  C.  C.  A.  165,  holding 
Anti-trust  Act  does  not  prohibit  contract  not  to  engage  in  business  in 
limited  territory;  Ware-Ejramer  Tobacco  Co.  v.  American  Tobacco  Co., 
178  Fed.  124,  holding  liberal  pleading  is  allowed  in  complaint  under 
Anti-trust  Act;  Arkansas  Brokerage  Co.  v.  Dunn,  173  Fed.  901,  35 
L.  R.  A.  (N.  S.)  464,  97  G.  G.  A.  454,  holding  mercantile  jobbers  agree- 
ing to  purchase  through  one  broker  do  not  contravene  statute;  United 
States  V.  Standard  Oil  Co.,  173  Fed.  179,  180,  185,  186,  187,  refusing  to 
allow  unification  of  control  over  oil  industry;  St.  Louis  etc.  R.  Co.  v. 
Cross,  171  Fed.  494,  holding  statute  of  Oklahoma  prohibitii^  railroad 
corporations  purchasing  competing  lines  did  not  apply  to  past  trans- 
actions; Thomsen  v.  Union  Castle  Mail  S.  S.  Co.,  166  Fed.  253,  92 
C.  C.  A.  315,  refusing  to  uphold  combination  of  ship  owners  formed  to 
stifle  competition ;  United  States  v.  American  Tobacco  Co.,  164  Fed.  707, 
716,  717,  718,  721,  holding  combination  of  tobacco  companies  was  in 
violation  of  statute;  Burrows  v.  Interborough  Metropolitan  Co.,  156 
Fed.  397,  and  Continental  Securities  Co.  v.  Interborough  etc.  Transit 
Co.,  165  Fed.  958,  both  refusii^  to  allow  several  street  railway  com- 
panies to  form  combination;  Bigelow  v.  Calumet  &  Heda  Mining:  Co., 
155  Fed.  875,  holding  one  mining  company  could  not  purchase  stork  in 
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competing  company;  Rubber  Tire  Wheel  Co.  v.  Milwaukee  R.  W.  Co., 
154  Fed.  362,  83  C.  C.  A.  336,  holding  owner  of  patent  cannot  control 
sale  price  of  patented  article;  Wheeler-Stenzel  Co.  v.  National  Window 
Glass  etc.  Assn.,  152  Fed.  868,  10  L.  B.  A.  (N.  8.)  972,  81  C.  C.  A.  668, 
dissolving  combination  formed  by  window-glass  jobbers;  McConnell  v. 
Camors-McConnell  Co.,  152  Fed.  333,  81  C.  C.  A.  429,  holding  sale  of 
business  could  not  provide  that  seller  should  not  engage  in  business 
.  again ;  In  re  Charge  to  Grand  Jury,  151  Fed.  842,  essentials  of  unlawful 
combination  discussed  in  charge  to  jury ;  Continental  Wall  Paper  Co.  v. 
Lewis  Voight  &  Sons  Co.,  148  Fed.  946,  19  L.  B.  A.  (K.  S.)  148,  78 
C.  C.  A.  567,  where  corporation  formed  to  control  wallpaper  output 
and  it  bought  entire  output  at  agreed  price  and  nominally  made  all  sales 
to  wholesalers,  difference  in  prices  being  dividends  distributed  to  manu- 
facturers and  wholesalers  bound  to  buy  only  from  corporation  and  to 
sell  at  price  fixed  by  it,  there  was  violation  of  Anti-trust  Act;  Indiana 
Mfg.  Co.  V.  J.  I.  Case  Threshing  Mach.  Co.,  148  Fed.  23,  25,  30,  hold- 
ing license  contracts  under  patents,  fixing  selling  price,  void  under  Anti- 
trust Act;  Camors-McConnell  Co.  v.  McConnell,  140  Fed.  414,  upholding 
agreement,  incident  to  sale  of  business,  that  seller  will  not  enter  into 
competing  business;  Ellis  v.  Inman,  Poulsen  &  Co.,  131  Fed.  188,  65 
C.  C.  A.  488,  combination  of  Portland  lumber-men  to  fix  prices  and 
compel  all  consumers  to  buy  of  them  on  pain  of  blacklist,  purpose  being 
to  prevent  buying  of  lumber  in  Washington,  violates  Anti-trust  Act; 
Tribolet  v.  United  States,  11  Ariz.  443,  445,  16  L.  B.  A.  (N.  S.)  223,  95 
Pae.  87,  88,  refusing  to  sustain  combination  organized  to  control  meat 
trade;  District  of  Columbia  v.  Dewalt,  31  App.  D.  C.  331,  upholding 
act  requiring  license  to  practice  veterinary  medicine ;  Leonard  v.  Abner- 
Drury  Brewing  Co.,  25  App.  D.  C.  174,  refusing  to  uphold  combination 
between  several  brewing  companies;  Knight  &  Jillson  Co.  v.  Miller,  172 
Ind.  37,  42,  18  Ann.  Oaa.  1146,  87  N.  E.  828,  829,  holding  court  must 
decide  whether  agreement  is  in  restraint  of  trade;  Commonwealth  v. 
Led  man,  127  Ky.  613, 106  S.  W.  250,  holding  State  could  not  tax  shares 
of  stock  in  foreign  corporation;  State  v.  Creamery  Package  Mfg.  Co., 
110  Minn.  434,  136  Am.  St.  Rep.  614,  126  N.  W.  129,  holding  several 
competing  corporations  cannot  pool  their  stock;  Yazoo  etc.  R.  R.  Co.  v. 
Searles,  85  Miss.  534,  539,  68  L.  B.  A.  715,  37  South.  944,  946,  car  ser- 
vice association  which  is  merely  agent  of  railroads  in  enforcement  of 
car  service  and  demurrage  chaiges,  is  not  illegal  trust  within  Acts  1900, 
p.  125 ;  State  v.  Armour  Packing  Co.,  265  Mo.  147,  176  S.  W.  389,  hold- 
ing combination  formed  to  market  livestock  was  unlawful;  State  v. 
Arkansas  Lumber  Co.,  260  Mo.  285,  290,  292,  169  S.  W.  168,  170,  hold- 
ing three  year  limitation  applies  to  actions  for  violation  of  Anti-trust 
Act;  State  v.  Standard  Oil  Co.,' 218  Mo.  360,  379,  402,  418,  457,  116 
S.  W.  1012,  1019,  1026,  1032,  1045,  holding  combination  formed  by 
Standard  Oil  Company  was  unlawful;  Kosciusko  Oil  Mill  etc.  Co.  v. 
Wilson  Cotton  Oil  Co.,  90  Miss.  557,  8  L.  B.  A.  (N.  S.)  1058.  43  South. 
437,  refusing  to  uphold  agreement  not  to  buy  cotton-seed  in  competitor's 
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territoiy  in  consideration  of  delivery  of  eertain  amonnt  of  same;  State 
V.  Adams  Lumber  Co.,  81  Neb.  413,  116  N.  W.  310,  refusing  to  uphold 
agreement  between  lumber  dealers;  Gallup  Electric  Light  Co.  v.  Pacifio 
Improvement  Co.,  16  N.  M.  92,  93,  113  Pac.  849,  850,  hoUi&g  contract 
which  Is  merely  c<^lateral  to  sale  does  not  come  within  act ;  Pulp  Wood 
Co.  V.  Green  Bay  Paper  etc.  Co.,  157  Wis.  619,  147  N.  W.  1064,  holdin<? 
fact  that  goods  were  bought  from  unlawful  combination  will  not  relieve 
party  from  paying  for  same;  dissenting  opinion  in  United  States  v. 
Union  Pac.  R.  Co.,  188  Fed.  120,  124,  majority  holding  Union  Pacific 
Railroad  could  purchase  stock  in  Southern  Pacific  Company;  dissenting 
opinion  in  United  States  v.  Reading  Co.,  183  Fed.  455,  460,  majority 
holding  combination  of  railroads  formed  to  control  supply  of  coal  was 
not  unlawful;  dissenting  opinion  in  Bridgers  v.  First  Nat.  Bank,  152 
N.  C.  309,  31  L.  R.  A.  (N.  S.)  1199,  67  S.  E.  778,  majority  holding  stock- 
holders  in  bank  could  not  take  part  in  voting  trust  agreement. 

.  Distinguished  in  United  States  v.  Terminal  R.  R.  Assn.,  224  U.  S.  402, 
56  L.  Ed.  816,  32  Sup.  Ct.  507,  holding  combining  several  independent 
railway  terminal  systems  into  one  does  not  constitute  unlawful  re- 
straint; United  States  v.  Union  Pac.  R.  Co.,  188  Fed.  110,  114, 116,  hold- 
ing Union  Pacific  Railroad  could  purchase  stock  in  Southern  Pacific 
Company;  United  States  v.  Reading  Co.,  183  Fed.  470,  479,  holding  com- 
bination of  railroads  formed  to  control  supply  of  coal  was  not  unlawful ; 
Bigelow  V.  Calumet  etc.  Min.  Co.,  167  Fed.  714,  715,  725,  732,  holding 
one  mining  company  may  purchase  stock  in  competing  company;  Penn- 
sylvania Sugar  Ref.  Co.  v.  American  Sugar  Ref .  Co.,  160  Fed.  145,  hold- 
ing purchase  of  controlling  interest  in  sugar  refining  corporation  does 
not  constitute  unlawful  combination;  State  v.  Duluth  Board  of  Trade, 
107  Minn.  526,  632,  533,  23  L.  R.  A.  (N.  S.)  1260,  121  N.  W.  403,  405, 
406,  holding  Duluth  board  of  trade  was  not  organized  in  violation  of 
Anti-trust  Act ;  Clark  v.  Memphis  St.  Ry.  Co.,  123  Tenn.  244,  130  S.  W. 
754,  holding  railroad  may  purchase  stock  in  another  company  where 
there  is  no  physical  connection  between  lines;  State  ex  rel.  Cascade  R. 
Co.  V.  Superior  Court,  51  Wash.  350,  98  Pac.  740,  holding  two  competing 
railroads  may  purchase  stock  in  third  company;  dissenting  opinion  in 
Standard  Oil  Co.  v.  United  States,  221  U.  S.  95,  96,  Ann.  Oaa.  1912D, 
734,  84  L.  B.  A.  (N.  S.)  884,  65  L.  Ed.  659,  31  Sup.  Ct.  502,  majority 
holding  combination  of  oil  industries  was  unlawful;  dissenting  opinion 
in  United  States  v.  International  Harvester  Co.,  214  Fed.  1003,  majority 
holding  combination  formed  by  those  selling  harvesting  machinery  was 
unlawful;  dissenting  opinion  in  United  States  v.  American  Tobacco  Co., 
164  Fed.  726,  majority  holding  combination  of  tobacco  companies  was 
in  violation  of  statute. 

Anti-tmst  Act  prohibits  only  contracts  restraining  trade. 
Approved  in  Rice  v.  Standard  Oil  Co.,  134  Fed.  465,  declaration  in 
suit  based  on  section  7  of  Anti-trust  Act  for  damages,  ailing  in  single 
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eoant  that  defendant  entered  into  "contraet  oombination  and  conspiracy" 
in  restraint  of  trade,  is  duplieitons. 

Intent  governs  in  constmctlon  of  penal  statate. 
Approved  in  United  States  v.  One  Black  Horse,  129  Fed.  170,  vehicle 
owned  and  let  by  liver3nnan  and  nsed  wholly  in  United  States  to  trans- 
port  smuggled  goods  is  forfeitable  though  liveryman  had  no  knowledge 
of  purpose  of  use. 

A  combination  by  stocUiolders  in  two  competing  interstate  railroads  to 
form  stockholding  corporation  which  should  acquire,  in  exchange  for  its  own 
capital  stock,  a  controlling  interest  in  capital  stock  of  eaCh  of  sudi  com- 
panies, violates  Anti-trust  Act. 

Approved  in  National  Cotton  Oil  Co.  v.  Texas,  197  U.  S.  130,  49  L.  Ed. 
694,  25  Sup.  Ct.  379,  upholding  Texas  anti-trust  laws  under  which  for- 
eign corporation's  license  to  do  business  in  State  forfeited  for  violation 
thereof;  Swift  v.  United  States,  1Q6  U.  S.  400,  49  L.  Ed.  526,  25  Sup. 
Ct.  276,  combination  of  meat  dealers  in  aid  of  attempt  to  monopolize 
commerce  in  meats  among  States  by  attempting  to  stifle  competition  for 
livestock,  violates  Anti-trust  Act;  Bobbs-Merrill  Co. 'v.  Straus,  139  Fed. 
193,  holding  void  combination  by  publishers  controlling  ninety  per  cent 
of  all  copyrighted  books  to  compel  dealers  to  purchase  at  price  fixed  by 
it  and  to  sell  at  prices  fixed  by  it;  Dunbar  v.  American  Tel.  etc.  Co., 
224  HI.  23,  79  N.  E.  427,  one  corporation  cannot  purchase  majority 
stock  in  name  of  its  agent  to  control  latter  and  prevent  competition; 
Tift  V.  Southern  Ry.  Co.,  138  Fed.  762,  arguendo. 

Distinguished  in  Riley  v.  Charleston  Union  Station  Co.,  71  S.  C.  491, 
110  Am.  St  Bep.  588,  51  S.  £.  498,  company  organized  to  construct 
union  depot  may  condemn  property  adapted  for  that  purpose  without 
using  property  of  its  stockholders  adapted  therefor. 

What  are  ill^al  combinations  within  Sherman  Anti-trust  Act. 
Notes,  2  Ann.  Oas.  956,  957,  959 ;  Ann.  Oas.  1912D,  767. 

Ul^al  trusts  under  modem  anti-trost  laws.  Note,  64  L.  R.  A.  690, 
717,  725. 

Acquisition  by  corporation  of  stock  in  another  corporation  for  pur- 
pose of  contralling  same  and  preventing  competition.  Note,  8 
Ann.  Oas.  64. 

Validity  of  agreements  to  control  voting  i>ower  of  stock.  Note,  16 
L.  R.  A.  (N.  S.)  1187. 

Test  as  to  what  interferes  with  interstate  commerce  stated. 
Approved  in  United  States  v.  MacAndrews  &  Forbes  Co.,  149  Fed. 
833,  holding  secret  arrangement  between  two  corporations  which  pro- 
duced eighty-five  per  cent  of  licorice  paste  consumed,  by  which  they 
ceased  competition,  apportioned  customers  and  fixed  price,  violates  Anti- 
trust Act. 
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Ckmtnctg  In  restraint  of  trade  are  contracts  with  a  stranger  to  eon< 
tractor's  business  whidi  wholly  or  partiallj  restrict  the  freedom  of  the 
contractor  In  carrjrlng  on  the  business  as  he  otherwl^  would. 

Approved  in  Hartman  t.  John  D.  Park  &  Sons  Co.,  145  Fed.  374,  up- 
holding contracts  between  maker  of  patent  medicine  and  wholesalers, 
binding  latter  to  sell  only  at  certain  price  and  to  retailers  designated 
by  him,  and  between  maker  and  retailers,  whereby  latter  agreed  to  sell 
only  at  certain  price  in  consideration  of  being  designated. 

Relation  of  contract  or  combination  to  interstate  commerce  to  bring 
it  within  Federal  Anti-trust  Act.  Note,  10  L.  R.  A.  (N.  S.)  268, 
274. 

Anti-trust  Act  does  not  violate  Fourteenth  Amendment  of  Federal  Con- 
stitution. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  ▼.  Riverside  Mills,  219 
U.  S.  202,  31  L.  R.  A.  (N.  S.)  7,  65  L.  Ed.  180,  31  Sup.  Ct.  164,  uphold- 
ing statute  making  initial  carrier  liable  for  loss  on  connecting  line; 
United  States  v.  New  York  etc.  R.  Co.,  166  Fed.  748,  upholding  statute 
providing  that  suits  under  anti-trust  statute  be  given  precedence  on 
calendar;  State  v. 'Illinois  Cent.  R.  Co.,  246  111.  217,  92  N.  E.  828, 
upholding  right  of  State  to  tax  gross  receipts  of  jrailroad;  State  v. 
Virginia-Carolina  Chemical  Co.,  71  S.  E.  568,  51  S.  E.  463,  upholding 
Anti-trust  Act  of  South  Carolina;  dissenting  opinion  in  Adair  v.  United 
States,  208  U.  S.  183,  13  Ann.  Oas.  764,  52  L.  Ed.  446,  28  Sup.  Ct.  277, 
majority  refusing  to  uphold  law  prohibiting  railroad  companies  dis- 
charging employees  on  account  of  labo;r  affiliations. 

Distinguished  in  Adair  v.  United  States,  208  U.  S.  177,  13  Ann.  Oas. 
164,  52  If.  Ed.  444,  28  Sup.  Ct.  277,  refusing  to  uphold  law  prohibiting 
railroad  companies  discharging  employees  on  account  of  labor  affilia- 
tions. 

Congress  in  passing  Anti-trust  Act  of  July  2,  1890,  did  not  exceed  its 
powers. 

Approved  in  United  States  Telephone  Co.  v.  Central  Union  Telephone 
Co.,  202  Fed.  72,  122  C.  C.  A.  86,  refusing  to  uphold  general  system  of 
exclusive  contracts;  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed.  735,  744, 
holding  Congress  alone  has  authority  to  prescribe  for  inspection  of 
locomotive  boilers;  United  States  v.  Winslow,  195  Fed.  587,  holding 
Anti-trust  Act  did  not  cover  contracts  in  partial  restraint  of  trade; 
United  States  v.  Hoke,  187  Fed.  995,  upholding  power  of  Congress  to 
prohibit  transportation  of  women  for  immoral  purposes;  Watson  v.  St. 
Louis  etc-  Ry.  Co.,  169  Fed.  953,  and  Snead  v.  Central  of  Georgia  Ry. 
Co.,  161  Fed.  612,  hoth  upholding  Federal  Liability  Act;  United  States 
V.  Southern  Ry.  Co.,  164  Fed.  354,  holding  Congress  had  authority  to 
pass  Safety  Appliance  Acta;  United  States  v.  Wells  Fargo  Express 
Co.,  161  Fed.  614,  holding  Congress  could  prohibit  express  companies 
issuinjT  franks  to  officers  and  agents;  Interstate  Commerce  Commission 
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V.  HarrimaHy  157  Fed.  438,  holding  Commerce  Commission  has  author- 
ity to  inquire  into  railroad's  purchase  of-  stock;  United  States  v.  Adair, 
152  Fed.'  744;  holding  Congress  may  prohibit  railroad  discharging  em- 
ployee account  of  labor  affiliations;  Southern  Express  Co.  v.  State,  188 
Ala.  467,  66  South.  120,  and  Glenn  v.  Southern  Express  Co.,  170  N.  C. 
292,  97  S.  E.  140,  both  upholding  Webb-Kenyon  Act ;  Tyner  v.  United 
States,  23  App.  D.  C.  362,  upholding  indictment  charging  misuse  of 
mails;  State  v.  Western  etc.  R.  Co.,  138  Ga.  842,  76  S.  E.  580,  holding 
State  of  Georgia  could  not  regulate  interstate  railroad  rates;  Southern 
Ry.  Co.  V.  Railroad  Commission,  179  Ind.  31,  100  N.  E.  340,  holding 
State  may  require  railroads  to  place  handholds  on  engines;  State  v. 
Coyle,  7  Okl.  Cr.  83,  122  Pac.  268,  upholding  Anti-trust  Act  of  State 
of  Oklahoma;  State  v.  Huxford,  35  R.  L  394,  Ann.  Oas.  1915G,  1135, 
87  Atl.  174,  holding  State  could  provide  for  underwater  exhausts  on 
power  boats;  Waters-Pierce  Oil  Co.  v.  State,  48  Tex.  Civ.  179, 106  S.  W. 
925,  holding  State  may  impose  penalty  for  each  day's  violation  of  act. 

Constitutionality  of  statutes  designed  to  prevent  monopolies  and 
trusts.    Note,  6  Ann.  Oaa.  847. 

Sesenred  lights  of  States  are  not  invalid,  where  Federal  court,  by  In- 
Jimction,  enforces  provisions  of  Antt-tmst  Act. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  410,  Ann.  Gas.  1916A, 
18,  48  L.  E.  A.  (K.  S.)  1151,  57  L.  Ed.  1546,  33  Sup.  Ct.  729,  holding 
State  has  authority  to  fix  intrastate  railroad  rates;  Waters-Pierce  Oil 
Co.  V.  Texas,  212  U.  S.  110,  53  L.  Ed.  480,  29  Sup.  Ct.  220,  holding  State 
not  deprived  of  jurisdiction  because  anti-trust  agreement  was  made  out- 
side State;  Henry  L.  Doherty  &  Co.  v.  Rice,  186  Fed.  211,  holding 
State  may  allow  corporation  to  purchase  stock  in  competing  company; 
Louisville  etc.  R.  Co.  v.  Siler,  186  Fed.  200,  upholding  pcr^^er  of  State 
to  fix  intrastate  railroad  rates. 

Conrta  may,  by  injunction,  prevent  vlolationB  of  Anti-trust  Act. 
Approved  in  United  States  v.  Great  Lakes  Towing  Co.,  217  Fed.  658, 
holding  combination  will  be  dissolved  in  so  far  as  it  is  unlawful ;  United 
States  V.  Swift,  188  Fed.  97,  allowing  injunction  against  unlawful  re- 
straint; People  ex  rel.  Attorney  General  v.  Michigan  Sanitarium  etc. 
Assn.,  151  Mich.  464,  115  N.  W.  428,  holding  injunction  will  lie  to 
restrain  corporation  violating  its  charter;  Attorney  General  v.  Booth.. 
&  Co.,  143  Mich.  102,  106  N.  W.  873,  upholding  quo  warranto  to  inquire 
into  right  of  foreign  corporation  to  do  business  in  State  where  it  is 
alleged  to  have  violated  State  Anti-trust  Act;  Pocahontas  Coke  Co.  v. 
Powhatan  etc.  Coke  Co.,  60  W.  Va.  519,  116  Am.  St  Rep.  901,  9  Ann. 
Gas.  667,  10  L.  R.  A.  (N.  S.)  268,  56  S.  E.  268,  holding  failure  to  com- 
ply with  injunction  is  contempt  of^ourt;  dissenting  opinion  in  Lochner 
V.  Now  York,  198  U.  S.  75,  49  L.  Ed.  949,  25  Sup.  Ct.  539,  majority 
holding  void  New  York  act  of  1897,  limiting  hours  of  employment  in 
bakeries. 

XIX— 6 
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Distingaished  in  dissenting  opinion  in  Southern  Pac.  Co.  ▼.  Arling^n 
Heights  Fruit  Co.,  191  Fed,  113,  111  C.  C.  A.  681,  majority  holding  suit 
to  enjoin  violation  of  Anti-trust  Act  must  be  brought  in  State  of 
residence  of  defendant;  dissenting  opinion  in  McCarter  v.  Firemen's 
Ins.  Co.,  74  N.  J.  Eq.  408,  136  Am.  St.  Hop.  708,  18  Ann.  Oas.  1048,  29 
L.  B.  A.  (N.  8.)  1194,  73  Atl.  420,  majority  holding  corporation  engag- 
ing in  unlawful  combination  may  be  restrained  from  doing  business. 

Federal  court  has  power  to  dissolve  a  State  corporation  whidi  has  vio- 
lated the  Anti-tirust  Act. 

Approved  in  Conklin  v.  United  States  Shipbuilding  Co.,  140  Fed. 
220,  N.  J.  P.  L.,  p.  300,  giving  equity  coujt  power  to  dissolve  insolvent 
corporation,  does  not  create  right  enforceable  in  Federal  equity  court. 

Corporations.    Note,  103  Am.  St.  Bep.  666. 

Miscellaneous.  Cited  in  United  States  v.  Breeding,  207  Fed.  649, 
holding  Federal  court  may  summon  more  than  twenty- three  jurors; 
Northern  Securities  Co.  v.  Harriman,  134  Fed.  334,  337,  339,  67  C.  C.  A. 
246,  132  Fed.  465,  explaining  decision  in  principal  case. 

198  V.  S.  411-416,  48  L.  Ed.  730,  24  Sap.  Ct  487,  EATON  V.  BROWK. 
Courts  will  construe  will  f reeij  In  order  to  guard  against  intestacy. 
Approved  in  Sanger  v.  Butler,  45  Tex.  Civ.  535,  101  S.  W.  464, 
holding  where  wife  of  testator  was  dead  estate  went  to  children. 

A  wlU  expressing  testator's  inducement  is  not  a  conditional  wllL 
Approved  in  Buffington  v.  Thomas,  84  Miss.  163,  106  Am.  St.  Rep. 
423,  36  South.  1040,  holding  letter  of  sick  woman  stating  she  wants 
named  person  to  have  property  is  will,  though  she  requests  answer. 

Contingent  or  conditional  wills.    Note,  8  Ann.  Cas.  1161,  1162. 

193  U.  S.  416--430,  48  Ik  Ed.  733,  24  Sup.  Ot.  494,  UNDEBOROXrND  BAIL- 
BOAD  OF  NEW  YORK  OITT  v.  NEW  YORK. 

The    Federal    zigtt    claimed    must    be    colorable    in    order   to    give 
Jurisdiction. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  199  U.  S.  601, 
60  L.  Ed.  328,  26  Sup.  Ct.  748,  and  Arkansas  v.  Choctaw  etc.  B.  Co., 
134  Fed.  107,  both  following  rule;  Newburyport  Water  Co.  v.  New- 
buryport,  193  U.  S.  576,  48  L.  Ed.  799,  24  Sup.  Ct.  653,  denying  Federal 
jurisdiction  over  bill  averring  that  property  of  water  company  taken 
without  due  process  by  State  statute,  enabling  it  to  sell  to  city  to 
defeat  city  waterworks,  because  State  court  construed  statute  as  not 
entitling  company  to  compensation  for  franchise. 

Filing  of  map  of  road  creates  no  rigbt  as  against  State. 
Approved  in  Ramapo  Water  Co.  v.  City  of  New  York,  236  U.  S.  583, 
584,  69  L.  Ed.  784,  35  Sup.  Ct.  442,  holding  filing  of  map  by  water  com- 
pany will  not  exclude  rest  of  world  from  drainage  area. 
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193  U.  S.  130-441,  48  Ii.  Ed.  737,  24  Sap.  Ot.  602,  BA&NET  ▼.  NEW  YORK. 
OontroTcnies  orer  TioUtloiis  of  Stat«  Uw  do  not  inTolye  Federal 


ApfKR^red  in  Savannah  etc.  Ry.  v.  Savannah,  198  U.  S.  396,  49  L.  Ed. 
1099,  25  Slip.  Ct.  690,  upholding  city  tax  on  business  of  street  rail- 
road at  one  hundred  dollars  per  mile  of  track  in  city,  though  steam 
road  making  extra  charge  for  local  deliveries  from  outside  city,  is  not 
taxed;  Glucose  Refining  Co.  v.  Chicago,  138  Fed.  211,  denying  Federal 
jurisdiction  over  suit  to  enjoin  enforcement  of  city  ordinance  alleged 
to  have  been  passed  in  excess  of  charter  powers;  Farson  t.  Chicago, 
138  Fed.  186,  denying  preliminary  injunction  in  suit  to  restrain  en- 
forcement of  city  ordinances  licensing  chauffeurs,  alleged  to  be  void 
on  ground  that  city  had  no  power  to  pass  same;  Mayor  etc.  of  Savan- 
nah V.  Hoist,  132  Fed.  903,  66  C.  C.  A.  449,  denying  Federal  juris- 
diction over  suit  to  enjoin  enforcement  of  city  ordinance  alleged  to 
have  been  passed  in  violation  of  requirements  of  State  law;  St.  Louis 
etc.  Ry.  Co.  v.  Davis,  132  Fed.  636,  638,  denying  Federal  jurisdiction 
on  ground  that  action  of  State  board  in  assessing  railroad  property 
was  in  violation  of  State  constitutional  provision  as  to  uniformity.       j 

Wliere  act  of  municipality  is  contrary  to  State  legislation.  Federal  coort 
is  without  Jurisdiction  to  enjoin  same. 

Approved  in  Memphis  v.  Cumberland  Tel.  ft  Tel.  Co.,  218  U.  S.  630, 
54^.  Ed.  1187,  31  Sup.  Ct.  115,  holding  suit  to  enjoin  municipal  or- 
dinance fixing  telephone  rates  is  not  within  Federal  jurisdiction;  San 
Francisco  v.  United  Railroads,  190  Fed.  610,  111  C.  C.  A.  339,  holding 
bill  to  enjoin  municipality  from  constructing  railroad  was  not  within 
Federal  jurisdiction;  Seattle  Electric  Co.  v.  Seattle  etc.  Ry.  Co.,  185 
Fed.  372,  107  C.  C.  A.  421,  holding  bill  to  enjoin  city  council  from 
issuing  second  franchise  is  not  within  Federal  jurisdiction;  Risley  v. 
City  of  Utiea,  179  Fed.  882,  holding  suit  to  enjoin  taxes  levied  under 
illegal  municipal  contract  was  not  within  Federal  jurisdiction;  City  of 
Louisville  v.  Cumberland  Tel.  Sc  Tel.  Co.,  155  Fed.  729,  12  Ann.  Oas. 
500,  84  C.  C.  A.  151,  refusing  to  entertain  bill  to  enjoin  enforcement 
of  ordinance  fixing  telephone  rates. 

Distinguished  in  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  227 
U.  S.  293,  294,  57  L.  Ed.  517,  33  Sup.  Ct.  312,  holding  Federal  court 
cannot  refuse  to  take  jurisdiction  of  suit  to  enjoin  enforcement  of 
municipal  ordinance;  Siler  v.  Louisville  etc.  R.  R.  Co.,  213  U.  S.  192, 
53  L.  Ed.  758,  29  Sup.  Ct.  451,  holding  biU  to  enjoin  enforcement  of 
order  of  railroad  commission  is  within  Federal  jurisdiction;  Raymond 
V.  Chicago  Union  Traction  Co.,  207  U.  S.  37,  41,  12  Ann.  Oas.  757,  52 
L.  Ed.  88,  89,  28  Sup.  Ct.  7,  holding  Federal  court  must  take  juris- 
diction of  elaim  that  tax  takes  property  without  due  process  of  law; 
Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  446,  449,  450,  452,  holding 
suit  to  enjoin  assessment  of  property  is  within  Federal  jurisdiction; 
Wilmington  City  Ry.  Co.  v.  Taylor,  198  Fed.  179,  180,  181,  holding  suit 
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to  enjoin  ordinance  requiring  sale  of  six  tickets  for  twonty-fivc  cents 
is  within  Federal  jurisdiction;  San  Francisco  Gas  etc.  Co.  v.  Saa  Fran- 
cisco, 189  Fed.  946,  948,  953,  holding  biU  by  gas  company  to  enjoin 
enforcement  of  municipal  rates  is  within  jurisdiction  of  Federal  court ; 
Risley  v.  City  of  Utica,  173  Fed.  608,  609,  510,  513,  519,  holding  suit 
to  enjoin  municipal  tax  is  within  Federal  jurisdiction;  dissenting 
opinion  in  City  of  Memphis  ▼.  Cumberland  Tel.  &  Tel.  Co.,  218  U.  S. 
644,  54  L.  Ed.  1192,  31  Sup.  Ct.  115,  majority  holding  suit  to  enjoin 
enforcement  of  municipal  ordinance  fivi^ig  telephone  rates  is  not  within 
Federal  jurisdiction. 

State  commlBslon's  rates  are  rates  of  State. 
Approved  in  Ozark  Bell  Telephone  Co.  v.  Springfield,  140  Fed.  669, 
applying  rule  in  bill  by  telephone  to  enjoin  enforcement  of  city  rate 
ordinance  on  ground  that  rates  unreasonable. 

Miscellaneous.  Cited  in  Louisville  etc.  R.  Co.  t.  Bosworth,  230  Fed. 
206,  220,  holding  tax  on  interstate  railroad  may  be  determined  on 
mileage  basis. 

193 17.  S.  441, 48  Ik  Ed.  741,  24  Sup.  Ot  566,  HUNTINaXON  ▼.  NEW  YORK. 

Not  cited. 

198  TJ.  a  442*451,  48  L.  Ed.  742,  24  Sup.  Ot  616,  BOEBINa  T.  OSESA- 

PEASE  BEACH  R.  B.  00. 

Person  riding  on  pass  is  bound  by  proyision  therein  exempting  canicor 
from  liability  for  injury,  though  notice  of  proyision  nAt  brou£^t  home  to 
holder. 

Approved  in  Charleston  etc.  Ry.  Co.  y.  Thompson,  234  U.  S.  578,  58 
L.  Ed.  1479,  34  Sup.  Ct.  964,  applying  rule  to  pass  issued  to  wife  of 
employee;  Atchison  etc.  Ry.  Co.  v.  Smith,  38  Okl.  159,  160,  Ann.  Oas. 
19150,  620,  132  Pac.  496,  and  Smith  y.  Atchison  etc.  Ry.  Co.,  194  Fed. 
81,  114  C.  C.  A.  57,  both  holding  validity  of  carrier's  exemption  de- 
pends on  law  of  place  where  accident  occurred;  Harmon  y.  Jensen, 
176  Fed.  523,  100  C.  C.  A.  115,  holding  person  fraudulently  using  pass 
issued  to  employee  cannot  recover  for  injury;  Toledo  Computing  Scale 
Co.  y.  Garrison,  28  App.  D.  C.  248,  holding  passenger  cannot  claim 
that  he  did  not  read  exemption  on  ticket;  Malcott  v.  Weston,  51  Ind. 
App.  575,  98  N.  E.  128,  applying  principle;  Hutto  v.  Southern  Ry.  Co., 
75  S.  C.  298,  55  S.  £.  446,  holding  person  traveling  on  pass  cannot 
recover  for  loss  of  baggage;  Marshall  v.  Nashville  Ry.  etc.  Co.,  118 
Tenn.  258,  12  Ann.  Gas.  675,  9  L.  B.  A.  (N.  8.)  1246,  101  S.  W.  420, 
holding  there  is  no  consideration  for  pass  given  to  member  of  police 
force;  Hageman  v.  Puget  Sound  Elec.  Ry.,  80  Wash.  446, 141  Pac.  1029, 
holding  fact  that  pass  was  issued  as  compensation  for  services  does  not 
change  rule;  dissenting  opinion  in  McNeill  v.  Durham  etc.  R.  Co.,  135 
N.  C.  733,  67  L.  Bi.  A.  227,  47  S.  E.  784,  majority  holding  conditions 
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printed  on  back  of  pass  which  was  void  because  violating  act  of  .1891, 
for  holding  discriminations,  do  not  apply  in  action  by  holder  for  in- 
juries received  while  riding  on  pass. 

Distinguished  in  Wiley  v.  Grand  Trnnk  Ry.  Co.,  227  Fed.  129,  hold- 
ing rule  does  not  apply  to  caretaker  of  stock;  St.  Louis  etc  Ry.  Co.  v. 
Pitcock,  82  Ark.  442,  118  Am.  St.  Bep.  84,  12  Ann.  Oaa.  582,  101  S.  W. 
725,  holding  clause  exempting  carrier  is  contrary  to  public  policy; 
Stone  V.  Union  Pac.  R.  Co.,  32  Utah,  201,  89  Pac.  721,  and  Baltimore 
etc.  R.  R.  Co.  V.  Duke,  38  App.  D.  C.  170,  Aon.  Oas.  19130,  832,  both 
holding  employee  of  express  company  may  recover  for  injury  occurring 
while  he  was  riding  on  train;  Charleston  etc.  Ry.  Co.  v.  Thompson, 
13  Ga.  App.  533,  534,  80  S.  E.  1100,  and  Harris  v.  Puget  Soun^  Electric 
By.  Co.,  52  Wash.  293,  100  Pac.  839,  holding  rule  does  not  apply  where 
pass  given  as  consideration  for  wages. 

Validity  of  stipulation  in  free  pass  exempting  carrier  of  passengers 
from  liability  for  negligence.    Note,  4  Ann.  Oas.  568. 

Validity  of  stipulation  in  pass  limiting  carrier's  liability.    Note,  87 
L.  R.  A.  (N.  S.)  235,  244,  248. 

Miscellaneous.  Cited  in  Kelly  v.  Malott,  135  Fed.  75,  67  C.  C.  A.  548, 
allegation  of  gross  negligence  is  of  the  same  legal  effect  as  ''n<^ligence." 

193  XT.  8.  451-459,  48  L.  Ed.  746,  24  8np.  Ot  610,  GAaNON  ▼.  XJNITSD 
STATES. 

The  power  to  amend  its  records,  correct  mistakes  of  tbe  (derk,  tnadver- 
tendes  of  counsel,  or  to  sapiAy  defects  or  omissions  In  t^ie  reeord,  even 
after  tlie  lapse  of  the  term,  is  inherent  in  courts  of  Justice. 

Approved  in  Carbon  Co.  School  Dist.  v.  Western  Tube  Co.,  13  Wyo. 
322,  80  Pac.  157,  allowing  findings  to  be  entered  nunc  pro  tunc  where  by 
clerk's  omission  they  were  not  entered  on  journal. 

Lost  Judgment  of  naturalization  cannot  be  entered  nunc  pro  tunc  after 
lapse  of  tUity  years. 

Approved  in  Tryon  v.  Pennsylvania  R.  Co.,  213  Fed.  50,  holding  Fed- 
eral court  cannot  open  judgment  after  expiration  of  term;  State  y. 
Winter,  24  Idaho,  756,  136  Pac.  740,  holding  court  may  correct  mistake 
in  minute  order. 

Distinguished  in  United  States  v.  Brelin,  166  Fed.  105,  92  C.  C,  A.  88, 
holding  certified  copy  of  naturalization  record  is  prima  facie  proof  of 
original. 

Sufficiency  of  evidence  to  authorize  nunc  pro  tunc  amendment  of 
record  or  entry  of  judgment.    Note,  Ann.  Oas.  1016D,  681,  686. 

193  17.  S.  460-473,  48  I..  Ed.  749,  24  Sup.  Ot.  489,  008M0P0LITAK  MIN- 
XNTO  CO.  V.  WALSH. 

Fact  that  service  of  process  on  corporation's  agent  was  unauthorized 
does  not  involve  Federal  question. 
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Approved  in  Moore-Mansfield  Constr.  Co.  v.  Electrical  Installation  Co., 
234  U.  S.  626,  58  L.  Ed.  1506,  34  Sup.  Ct,  941,  holding  fact  that  consti- 
tutional question  is  incidentally  involved  does  not  give  Federal  jansdi#- 
tion ;  Childers  v.  McClaughiy,  216  U.  S.  145,  54  L.  Ed.  423,  30  Sup.  Ct. 
370,  holding  denial  of  relief  by  habeas  corpus  does  not  raise  Federal 
question ;  Empire  State-Idaho  Mining  etc.  Co.  v.  Hanley,  205  U.  S.  235, 
51  L.  Ed.  788,  27  Sup.  Ct.  476;  holding  denial  of  jury  trial  will  not 
authorize  issuance  of  writ  of  error  where  real  issue  was  determination 
of  plea  of  res  adjudicata. 

Miscellaneous.  Cited  in  Stead  v.  Curtis,  239  U.  S.  634,  60  L.  Ed.  ^8, 
36  Sup.  Ct.  221,  without  opinion.  f 

193  U.  8.  473-^90,  48  L.  Ed.  754,  24  Sup.  Ot.  506,  TINKE&  ▼.  COLWEIiL. 

Discharge  In  bankruptcy  will  not  reUere  from  Jndgment  for  damages  for 
criminal  conversation. 

Approved  in  Jackson  v.  Wauchula  Mfg.  etc.  Co.,  230  Fed.  411,  holding 
judgment  for  x>ersonal  injuries  is  not  released  by  discharge  in  bank- 
ruptcy; In  re  Levitan,  224  Fed.  243,  applying  rule  to  judgment  for  con- 
version of  promissory  note;  Williamson  v.  Osenton,  220  Fed.  655,  136 
C.  C.  A.  261,  allowing  recovery  of  punitive  damages  in  action  for  aliena- 
tion of  affections;  In  re  Munro,  197  Fed.  453,  454,  and  In  re  Munro, 
195  Fed.  821,  824,  both  holding  bankruptcy  will  not  relieve  from  judg- 
ment for  willful  dispossession ;  Talcott  v.  Friend,  179  Fed.  681,  48  L.  B.  A. 
(N.  S.)  649,  103  C.  C.  A.  80,  holding  discharge  in  bankruptcy  is  no  bar  to 
subsequent  action  against  bankrupt  for  deceit;  Peters  v.  United  States, 
177  Fed.  887, 888, 101 C.  C.  A.  99,  holding  bankruptcy  will  not  relieve  from 
judgment  for  trespass  vi  et  armis ;  Thompson  v.  Judy,  169  Fed.  556,  557, 
95  C.  C.  A.  51,  refusing  to  relieve  from  damages  for  libel;  Reinhardt  v. 
Friederich,  58  Ind.  App.  424,  108  N.  E.  260,  holding  action  against  phy- 
sician for  malpractice  is  action  in  tort;  Bever  v.  Swecker,  138  Iowa, 
724,  116  N.  W.  706,  refusing  to  relieve  from  damages  for  conversion  of 
cattle ;  Bond  v.  Milliken,  134  Iowa,  450, 120  Am.  St.  Rep.  440,  109  N.  W. 
776,  holding  breach  of  marriage  promise  is  not  malicious  injury ;  Sibley 
y.  Nason,  196  Mass.  130,  124  Am.  St.  Bep.  520,  12  Ann.  Gas.  938,  12 
L.  R.  A.  (N.  S.)  1173,  81  N.  E.  889,  applying  rule  to  action  for  personal 
injuries;  McChristal  v.  Clisbee,  190  Mass.  122,  8  L.  R.  A.  (N.  S.)  702, 
76  N.  E.  512,  bankruptcy  discharge  is  no  release  from  judgment  for  dam- 
ages for  lottery,  false  imprisonment  and  malicious  prosecution;  Kavan- 
augh  V.  Mclntyre,  210  N.  Y.  181,  182, 104  N.  E.  137,  holding  bankruptcy 
will  not  relieve  from  conversion  of  stock;  Flafiders  v.  Mullen,  80  Vt. 
127,  12  Ann.  Oas.  1010,  66  Atl.  789,  applying  rule  to  damages  toy  per- 
forming negligent  operation;  dissenting  opinion  in  In  re  Grout,  88  Vt. 
322,  92  Atl.  647,  majority  holding  party  colliding  with  another  on  side- 
walk is  not  g^uilty  of  malicious  assault. 

Distinguished  in  In  re  Ennis  &  Stoppani,  171  Fed.  757,  holding  con- 
version of  property  is  not  willful  injury  to  property;  Bi*own  v.  United 
Button  Co.,  149  Fed.  52,  9  Ann.  Gas.  445,  8  L.  R.  A.  (N.  S.)  961,  79 
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C.  C.  A.  70,  elaim  for  injuiy  to  personalty  by  negligence  is  not  probable 
in  bankruptcy;  dissenting  opinion  in  Peters  v.  United  States,  177  Fed. 
889,  890,  891,  892, 101  C.  C.  A.  99,  majority  holding  bankruptcy  will  not 
relieve  from  judgment  for  trespass  vi  et  armis. 

Effect  of  discharge  in  bankruptcy  upon  judgments  for  willful  and 
malicious  injuries  to  person  or  property.    Note,  3  Ann.  Oas.  169. 

193  U.  &  490-503,  48  L.  Ed.  761,  24  Sup.  Ot.  498,  FABOO  Y.  HABT. 

In  fixing  value  of  nonresident  express  company,  personal  property  situ- 
ated outside  of  State  cannot  be  considered  in  fixing  taxing  value  of  Its  prop- 
erty witliln  State,  on  mileage  basis. 

Approved  in  Meyer  v.  Wells  Fargo  &  Co.,  223  U.  S.  300,  301,  66  L.  Ed. 
447,  32  Sup.  Ct.  218,  holding  State  cannot  tax  returns  from  investments 
in  bonds  and  land  outside  State;  Galveston  etc.  Ry.  Co.  v.  Texas, 
210  U.  S.  225,  52  L.  Ed.  1087,  28  Sup.  Ct.  638,  refusing  to  allow 
tax  on  gross  receipts  where  larger  portion  of  same  is  derived  from  inter- 
state commerce;  Chicago  etc.  Ry.  Co.  v.  Babcock,  204  U.  S.  592,  594, 
51  L.  Ed.  638,  639,  27  Sup.  Ct.  326,  holding  property  within  State  may 
be  taxed  at  its  value  as  organic  portion  of  road ;  Delaware  etc.  R.  R.  Co. 
V.  Pennsylvania,  198  U.  S.  354,  49  L.  Ed.  1082,  25  Sup.  Ct.  669,  including 
in  appraisement  of  capital  stock  of  domestic  corporation  for  tax  pur- 
poses value  of  coal  mined  in  State  but  held  in  other  States  for  sale,  is 
erroneous;  Louisville  &  N.  R.  Co.  v.  Bosworth,  230  Fed.  197,  200,  and 
Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  405,  423,  424,  425,  429,  443, 
both  holding  State  cannot  arrive  at  value  of  railroad  property  by  taking 
average  of  mileage  proportion  of  property;  Faigo  v.  Powers,  220  Fed. 
711,  713,  holding  ocean-going  mileage  need  not  be  considered  in  deter- 
mining total  mileage  of  company;  Tamble  v.  Pullman  Co.,  207  Fed.  35, 
124  C.  C.  A.  590,  holding  State  must  fix  taxable  situs  for  passenger- 
cars;  Wells  Fargo  &  Co.  v.  Johnson,  205  Fed.  78,  80,  holding  value  of 
property  within  State  may  be  determined  on  mileage  basis;  Louisville 
etc.  R.  Co.  V.  Railroad  Commission,  196  Fed.  823,  holding  in  valuing 
property  of  railroad  franchise  is  to  be  included;  State  v.  Illinois  Cent. 
R.  Co.,  246  111.  257,  92  N.  £.  842,  holding  earnings  of  railroad  should  be 
divided  between  charter  and  noncharter  lines;  West  Shore  R.  Co.  v. 
State  Board  of  Aiisessors,  82  N.  J.  L.  39,  81  Atl.  352,  holding  value  of 
franchise  may  be  determined  on  mileage  basis ;  Southern  Express  Co.  v. 
Patterson,  122  Tenn.  291,  123  S.  W.  356,  refusing  to  uphold  tax  on 
intangible  property  of  express  •  company. 

Explained  in  State  v.  Western  Union  Telegraph  Co.,  96  Minn.  24,  104 
N.  W.  672,  upholding  act  of  1891,  providing  for  taxation  of  tangible  and 
intangible  property  of  telegraph  companies  as  system. 

Distinguished  in  United  States  Express  Co.  v.  Minnesota,  223  U.  S. 
348,  56  L.  Ed.  466,  32  Sup.  Ct.  211,  holding  State  may  include  earnings 
from  interstate  shipments  in  gross  receipts  of  road;  Wright  v.  Union 
Tank  Line  Co.,  143  Qa.  773,  85  S.  E.  998,  holding  cars  of  equipment  com- 
pany may  be  taxed  on  track-mileage  basis;  In  re  Assessment  of  West- 
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ern  Union  Tel.  Co.,  35  Okl.  633, 130  Pac.  568,  holding  law  presumes  that 
tangible  and  intangible  property  of  railroad  is  equally  distribnted 
throughout  mileage. 

Propriety  of  using  mileage  basis  in  assessing  value  of  franchise  of 
common  carrier.    Note,  Ann.  Oas.  1914B,  199. 

Tender  need  not  be  made  before  injunction  will  issue  to  restrain  Ulegil 
assessment. 

Approved  in  Ritterbusch  v.  Atchison  etc.  Ry.  Co.,  198  Fed.  48,  117 

r 

C.  C.  A.  154,  following  rule. 

Distinguished  in  Charleston  Nat.  Bank  v.  Melton,  171  Fed.  750,  hold- 
in^:  tender  of  lawful  amount  must  be  made  before  injunction  relief  will 
be  gi-anted;  City  of  Jeffersonville  v.  Louisville  etc.  Bridge  Co.,  169  Ind. 
661,  83  N.  E.  342,  refusing  injunction  where  tender  not  made. 

Injunction  will  lie  to  restrain  illegal  assessment. 

Approved  in  Johnson  v.  Wells  Fargo  &  Co.,  239  U.  S.  244,  60  L.  Ed, 
248,  36  Sup.  Ct.  66,  holding  Federal  court  will  enjoin  collection  of  State 
tax;  Raymond  v.  Chicago  Union  Traction  Co.,  207  U.  S.  36, 12  Ann.  Cas. 
757,  52  L.  Ed.  87,  28  Sup.  Ct.  7,  enjoining  tax  where  otherwise  suits  at 
law  against  several  taxing  bodies  would  be  necessaiy;  Chandler  v.  Dix, 

194  U.  S.  592,  48  L.  Ed.  IIBI,  24  Sup.  Ct.  766,  bill  to  enjoin  auditor 
general  and  county  treasurers  from  assessing  illegal  taxes  on  lands  held 
by  State  as  purchaser  at  tax  sale,  not  maintainable  after  auditor  has 
retired  from  office;  Union  Pac.  R.  Co.  v.  Board  of  Commrs.,  222  Fed. 
657,  658,  138  C.  C.  A.  175,  holding  injunction  will  not  be  granted  where 
State  legislation  has  provided  remedy  for  recovery  of  taxes;  Wells  Fargo 
&  Co.  V.  Johnson,  214  Fed.  189,  L.  R.  A.  19160,  522,  130  C.  C.  A.  528, 
enjoining  assessment  of  tax  against  express  company;  Western  Union 
Tel.  Co.  V.  Howe,  180  Fed.  49,  54,  103  C.  C.  A.  398,  holding  equity  will 
not  enjoin  tax  prior  to  party  exercising  right  to  correct  assessment; 
Atchison  etc.  Ry.  Co.  v.  Sullivan,  173  Fed.  471,  97  C.  C.  A.  1,  holding 
action  at  law  to  recover  tax  is  not  adequate  remedy;  Colorado  Farm  etc. 
Co.  V.  Beerbohm,  43  Colo.  481,  96  Pac.  448,  holding  injunction  will  re- 
strain taxation  of  exempt  property;  Missouri  etc.  Ry.  Co.  v.  Shannon, 
100  Tex.  387, 10  L.  R.  A.  (N.  S.)  681,  100  S.  W.  140,  holding  equity  wiU 
enjoin  State  officers  acting  under  unconstitutional  statute. 

Distinguished  in  Pullman  Co.  v.  Tamble,  173  Fed.  206,  holding  injunc- 
tion will  be  refused  where  action  at  law  lies  to  recover  taxes. 

Injunction  lies  against  the  certification  of  a  void  assessment  from  State 
to  county  board. 

Approved  in  Coulter  v.  Louisville  etc.  R.  R.  Co.,  196  U.  S.  608,  49 
L.  Ed.  618,  25  Sup.  Ct.  342,  inequality  in  valuation  of  franchise  as  oom- 
pared  with  other  property  must  be  systematic  to  warrant  Federal  in- 
junction against  anticipation  of  tax  to  several  counties. 

When  action  against  officers  deemed  against  State.    Note^  44  L.  R. 
A.  (N.  S.)  213. 
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Miseellaneoas.  Cited  in  Illinois  Cent.  R.  Co.  v.  Mississippi  R.  R.  Com- 
mission, 138  Fed.  331,  70  C.  C.  A.  617,  upholding  jurisdiction  over  suit 
to  Testrain  Interstate  Commerce  Commission  from  enforcing  order  in- 
juriously affecting  interstate  commerce. 

193  TJ.  8.  604^10,  48  li.  Ed.  767,  24  Blip.  Ot  516,  BIPPEY  ▼.  TEXAS. 

Texas  statute  making  majoiity  Tote  In  favor  of  prohibition  bar  to  re- 
sabmission  of  question  does  not  violate  Fourteenth  Amendment. 

Approved  in  Eberle  v.  Michigan,  232  U.  S.  706,  58  L,  Ed.  806,  34  Sup. 
Ct.  464,  holding  statute  may  permit  sale  of  liquor  by  druggists  while  for- 
bidding its  sale  by  merchants ;  Ohio  v.  DoUison,  194  U.  S.  449,  48  L.  Ed. 
1066,  24  Sup.  Ct.  703,  upholding  Ohio  local  option  law  though  under  it 
liquor  business  may  be  made  crime  in  certain  territory  and  permitted 
elsewhere;  Greene  Cattle  Co.  v.  Hereford,  11  Ariz,  434,  94  Pac.  1130, 
holding  State  may  submit  question  of  sale  of  liquor  to  popular  vote; 
Schwartz  v.  People,  46  Colo.  277,  282,  104  Pac.  105,  106,  upholding  local 
option  law  of  Colorado;  Board  of  Trustees  of  Town  of  Newcastle  v. 
Scott.  125  Ky.  569,  101  S.  W.  951,  upholding  statute  providing  for  hold- 
ing of  local  option  elections ;  Gottstein  v.  Lister,  88  Wash.  512,  153  Pac. 
613,"  upholding  initiative  measure  of  State  of  Washington  prohibiting 
manufacture  and  sale  of  intoxicants;  dissenting  opinion  in  Bracey  v. 
Darst,  218  Fed.  497,  majority  holding  *'blue  sky  law"  of  West  Virginia 
void  as  applying  to  corporations  alone.  . 

Miscellaneous.  Cited  in  Lancaster  v.  Thacker,  239  U.  S.  625,  60  L.  Ed. 
478,  36  Sup.  Ct.  162,  and  Durein  v.  Kansas,  208  U.  S.  613,  52  L.  Ed.  645, 
28  Sup.  Ct.  667. 

193  XT.  A.  610-517,  48  li.  Ed.  769,  24  Sup.  Ot.  512,  ADAMS  v.  OHUBOH. 

The  flndinga  of  fact  made  in  the  State  court  are  binding  on  Sopxeme 
Court  on  writ  of  error. 

Approved  in  Cedar  Rapids  Gas  Light  Co.  v.  City  of  Cedar  Rapids, 
223  U.  S.  668,  56  L.  Ed.  604^  32  Sup.  Ct.  389,  holding  Supreme  Court  may 
examine  evidence  in  equity  case;  Gulf  etc.  Ry.  Co.  v.  Texas,  204  U.  S. 
411,  51  L.  Ed.  546,  27  Sup.  Ct.  360,  holding  special  findings  of  commerce 
commission  are  conclusive  on  court. 

DeciBions  of  State  court  can  be  reviewed  by  Federal  Supreme  Court 
only  hy  writ  of  error. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  340,  holding 
Federal  coui^  must  take  jurisdiction  of  suit  in  equity  involving  rights 
under  Constitution. 

Homestead  is  not  alimable  prior  to  Ave  years'  occupancy. 

Approved  in  dissenting  opinion  in  Hartman  v.  Butterfield  Lumber  Co., 
199  U.  8.  340,  50  L.  Ed.  220,  26  Sup.  Ct.  63,  majority  holding  convey- 
ance made  jmrsuant  to  contract  made  before  patent  is  valid  as  against 
one  with  knowledge  thereof,  claiming  under  patentee. 
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Pemon  making  entry  under  Timber  and  Stone  Act  may  agree  to  convey 
claim  to  tliird  party. 

Approved  in  United  States  v.  Biggs,  211  U,  S.  517,  620,  58  L.  Ed.  309, 
310,  29  Sup.  Ct.  181,  applying  principle;  Williamson  v.  United  States, 
207  U.  S.  460,  62  L.  Ed.  296,  28  Sup.  Ct.  163,  holding  Timber  and  Stone 
Act  does  not  require  applicant  to  jnake  oath  on  final  hearing  of  his  bona 
fides ;  Chaplin  v.  United  States,  193  Fed.  882,  114  C.  C.  A.  93,  holding 
entryman  cannot  evade  provisions  of  law  in  reclaiming  desert  land; 
United  States  v.  Mills,  190  Fed.  520,  111  C.  C.  A.  345,  holding  home- 
stead entryman  must  show  actual  residence  and  cultivation;  United 
States  V.  Bigg6,  157  Fed.  269,  holding  money  to  pay  for  land  may  be 
furnished  by  another;  Bryan  v.  Graham,  5  Cal.  App.  602,  91  Pac.  115, 
ai)plying  rule  to  reclamation  of  lake  land;  Minidoka  etc.  R.  Co.  v.  Wey- 
mouth, 19  Idaho,  250,  113  Pac.  460,  holding  railroad  may  obtain  right 
of  way  over  lands  reserved  for  purposes  of  irrigation. 

Necessity  of  both  residence  and  cultivation  as  condition  of  patent 
under  homestead  entry.    Note,  42  L.  B.  A.  (N.  8.)  752. 

Miscellaneous.  Cited  in  Burgess  v.  Corker,  25  Idaho,  224,  136  Pac. 
1129,  holding  contract  for  sale  of  land  was  void  where  land  not  de- 
scribed, and  it  was  government  land. 

193  IT.  S.  517-n623,  48  L.  Ed.  772,  24  Sup.  Ot.  617,  TOM  HONO  ▼.  UNITED 

STATES. 

Exdnslon  Act  of  May  6,  1892,  does  not  require  names  of  partners  to 
appear  in  company  name. 

Approved  in  United  States  v.  Chin  Sing  Quong,  224  Fed.  758,  761, 
holding  Chinese  person  may  establish  his  right  to  remain  by  testimony 
of  Chinese  witnesses. 

Chinese  merchant  here  prior  to  1892  need  not  register. 
Approved  in  United  States  v.  Lee  Chee,  224  Fed.  448,  140  C.  C.  A. 
649,  holding  one  having  been  reared  by  "godfather"  was  not  subject  to 
deportation ;  United  States  v.  Hom  Lim,  214  Fed.  463,  holding  one  enter- 
ing as  merchant  is  not  subject  to  deportation  where  he  was  subsequently 
found  as  laborer;  Ow  Yang  Dean  v.  United  States,  145  Fed.  803,  76 
C.  C.  A.  365,  where  Chinese  was  member  of  mercantile  business  and 
later  purchased  interest  in  shrimp  business,  but  did  some  manual  labor 
on  shrimps  and  later  sold  interest  in  shrimp  business,  he  did  not  cease 
to  be  merchant  where  he  devoted  time  to  mercantile  business  after 
shrimp  sale;  United  States  v.  Seid  Bow,  139  Fed.  56,  Chinese,  who  prior 
to  and  after  time  for  registration  of  Chinese  laborers,  was  merchant  not 
deportable  on  subsequently  becoming  laborer. 

Quaere,  whether  Chinese  relying  on  defense  that  he  is  a  merchant  has 
burden  of  proving  it. 

Cited  in  United  States  v.  Lee  You  Wing,  211  Fed.  940,  941,  128 
C.  C.  A.  437,  holding  Chinaman  has  burden  of  proving  that  he  is  mer- 
cliant. 
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Supreme  Court  wfll  reverse  order  made  In  ezclnsloii  proceeding  only 
wlien  evidence  does  not  tend  to  eetabUsh  fact. 

Approved  in  Liu  Hop  Fong  v.  United  States,  209  U.  S.  462,  52  L.  Ed. 
891,  28  Sup.  Ct.  576,  holding  hearing  de  novo  is  provided  on  appeal 
from  order  of  commission;  Sibray  v.  United  States,  227  Fed.  3,  holdini? 
actions  of  immigration  officials  will  be  reviewed  only  to  determine 
whether  they  acted  within  scope  of  authority;  Fong  Ping  Ngar  v. 
United  States,  223  Fed.  524,  139  C.  C.  A.  71,  holding  finding  of  District 
Court  will  be  disturbed  only  under  special  circumstances;  Lew  Ling 
.Chbng  V.  United  States,  222  Fed.  198,  199,  137  C.  C.  A.  635,  holding 
Circuit  Court  may  review  facts  on  appeal  from  order  of  commission; 
Bak  Kun  v.  United  States,  195  Fed.  55,  115  C.  C.  A.  55,  holding  evi- 
dence shown  was  insufficient  to  sustain  right  to  remain;  Leo  Lung  On 
V.  United  States,  159  Fed.  126,  86  C.  C.  A.  513,  holding  judgment  of 
District  Court  in  exclusion  proceeding  is  reviewable  on  appeal ;  Mar  Sing 
V.  United  States,  137  Fed.  876,  70  C.  C.  A.  213,  where  Chinese  at  time 
of  arrest  was  servant  in  boarding-house '  and  since  coming  here  had 
worked  as  cook  and  delivery-man  in  store,  he  was  not  merchant;  Re 
United  States,  194  U.  S.  200,  48  L.  Ed.  984,  24  Sup.  Ct.  629,  arguendo. 

Miscellaneous.    Cited  in  Ah  Sou  v.  United  States,  200  U.  S.  611^  50 
L.  Ed.  619,  26  Sup.  Ct.  752,  dismissing  for  want  of  jurisdiction. 

193  17.  8.  523-526,  48  L.  Ed.  774,  24  Bap.  Ot.  547,  BAOHE  ▼.  HUNT. 

Case  cannot  be  certiiled  to  Supreme  Ctourt  where  jurisdictional  anestion 
not  Involved. 

Approved  in  Hirsh  v.  Taylor,  225  U.  S.  698,  66  L.  Ed.  1268,  32  Sup. 
Ct.  841,  and  Fowler  v.  Osgood,  205  U.  S.  535,  51  L.  Ed.  919,  27  Sup.  Ct. 
789,  both  dismissing  for  want  of  jurisdiction;  G.  &  C.  Merriam  Co.  v. 
Saalfield,  241  U.  S.  26,  60  L.  Ed.  871,  36  Sup.  Ct.  477,  holding  order 
quashing  service  of  summons  on  nonresident  does  not  involve  jurisdic- 
tional question;  A.  J.  Phillips  Co.  v.  Qrand  Trunk  Western  Ry.  Co.,  195 
Fed.  15,  116  C.  C.  A.  94,  and  Darnell  v.  Illinois  Central  R.  R.  Co..  225 
U.  S.  245,  56  L.  Ed.  1074,  32  Sup.  Ct.  760,  both  holding  question  whether 
Commerce  Commission  had  given  shipper  right  to  reparation  was  not 
Federal ;  Fore  River  Shipbuilding  Co.  v.  Hagg,  219  U.  S.  179,  56  L.  Ed.  f 
164,  31  Sup.  Ct.  185,  holding  question  whether  Federal  court  may  take 
jurisdiction  of  case  involving  State  penal  statute  does  not  involve  juris- 
diction of  court;  Courtney  v.  Pradt,  196  U.  S.  91,  49  L.  Ed.  399,  25 
Sup.  Ct.  208,  dismissal  by  Circuit  Coui't  of  suit  against  foreign  admin- 
istrator for  want  of  jurisdiction  in  State  court  from  which  it  had  been 
removed  is  not  directly  appealable  to  Supreme  Court;  Fidelity  Trust 
Co.  V.  Gaskell,  195  Fed.  869,  115  C.  C.  A.  527,  holding  Circuit  Court  of 
Appeals  ma}'  review  decision  of  District  Court  that  it  has  no  jurisdic- 
tion to  seize  and  sell  property  of  bankrupt;  Chicago  Title  etc.  Co.  v. 
Newman,  187  Fed.  576,  109  C.  C.  A.  263,  holding  Circuit  Court  had 
jurisdiction  where  general  apx>earances  filed  in  suit  for  appointment  of 
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rceeiver  of  foreign  eorporation;  Morrisdale  Coal  Co.  v.  Pennsylvania  R. 
Co.,  183  Fed.  944,  106  C.  C.  A.  269,  holding  writ  of  error  will  review 
dismissal  of  action  pending  motion  for  judgment  on  verdict;  Crawford 
V.  McCarthy,  148  Fed.  200,  78  C.  C.  A.  356,  where  demurrer  to  hill  in 
Circuit  Court  assigned  want  of  jurisdiction  because  neither  diverse  citi- 
zenship nor  Federal  question  disclosed  and  also  want  of  equity,  decree 
sustaining  demurrer  is  appealable  to  Supreme  Court ;  Remington  v.  Cen- 
tral Pac.  R.  R.  Co.,  198  U%  S.  99,  49  L.  Ed.  963,  25  Sup.  Ct.  577,  ai^guendo. 
Distinguished  in  Board  of  Trade  v.  Hammond  Elevator  Co.,  198  U.  S. 
433,  49  L.  Ed.  1116,  25  Sup.  Ct.  740,  question  of  validity  of  service  of 
process  of  Circuit  Court  on  agents  of  foreign  corporation  is  directly 
appealable  to  Supreme  Court. 

198  U.  8.  526-627,   48   L.   Ed.  776^   2A   8np.   Ot   652,   TilPLE   v.    DOHL- 
MTLUKAN  aSOOERY  CO. 

Payments  made  on  open  account,  witbin  four  months  of  bankruptcy,  and 
wHhont  credltox'8  knowledge  ot  Snsolyency,  do  not  constitute  voidable  pref- 
erence. 

Approved  in  Joseph  Wild  &  Co.  v.  Provident  life  etc.  Co.,  214  U.  S. 
297,  53  L.  Ed.  1004,  29  Sup.  Ct.  619,  following  rule ;  In  re  Farmers' 
Store  &  Supply  Co.,  214  Fed.  506,  holding  payment  is  preferential  where 
creditor  knew  of  insolvency;  In  re  Peacock,  178  Fed.  862,  holding  ad- 
vances made  on  shipment  of  cotton  do  not  constitute  voidable  prefer- 
ence; Mills  V.  J.  H.  Fisher  &  Co.,  159  Fed.  900, 16  L.  B.  A.  (N.  S.)  656, 
87  C.  C.  A.  77,  holding  preferring  one  creditor  to  another  does  not  con- 
stitute act  of  bankruptcy;  In  re  Watkinson,  146  Fed.  143,  increase  in 
bankrupt's  estate  as  result  of  transaction  between  bankrupt  and  creditor 
within  four  months  of  bankruptcy  does  not  relieve  creditor  from  sur- 
rendering last  payment  as  preference  before  proving  balance  when 
account  runs  back  long  prior  to  four  month  period* 

193  XT.  &  528-631,  48  !■.  Ed.  776^  24  Sup.  Ot.  561,  X7NITE0  STATES  ▼• 
JONES. 

A  clerk  of  a  Federal  court  is  properly  allowed  diargea  for  isBuing  sub- 
poenas for  Jurors  by  order  of  court. 

Approved  in  United  States  v.  Swift,  139  Fed.  230,  71  C.  C.  A.  351, 
under  Rev.  Stats.,  §  830,  marshal  entitled  to  reimbursement  for  expense 
of  extra  bailiffs  ordered  by  court  to  take  charge  of  jury. 

Olerk  of  Federal  court  may  charge  fee  for  transcribing  transcript  of 
record. 

Approved  in  United  States  v.  Eeatley,  2f>4  U.  S.  564,  51  L.  Ed.  619, 
27  Sup.  Ct.  40^  holding  olerk  may  receive  fee  for  recording  abstracts 
of  judgment. 


93  GREAT  SOUTHERN  ETC.  CO.  v.  JONES.    193  U.  S.  532-^50 

108  XT.  S.  632-660,  48  L.  Sd.  778,  24  Bap.  Ot.  676^  QiEKkT  80UTHEBN  FIBE 
PBOOF  HOTBI.  CO.  T.  J0NB8. 

Federal  court  need  not  follow  State  decision  as  to  Talldlty  of  State  stat- 
ute where  ri^ts  of  parties  were  fixed  before  State  decision  handed  down. 

Approved  in  Ennis  Waterworks  y.  City  of  Ennis,  233  U.  S.  658,  58 
L.  Ed.  1141,  34  Snp.  Ct.  767,  holding  assertion  that  rights  were  im- 
paired under  municipal  ordinance  will  not  warrant  issuance  of  writ  of 
error  from  Federal  Supreme  Court;  Moore-Mansfield  Constr.  Co.  v. 
Electrical  Installation  Co.,  234  U.  S.  626,  58  L.  Ed*  1506,  34  Snp.  Ct. 
941,  holding  Federal  jurisdiction  does  not  exist  where  invalidity  of  stat- 
ute is  not  claimed;  Kuhn  v.  Fairmont  Coal  Co.,  179  Fed.  191,  198,  66 
W.  Va.  711,  723,  724, 102-  C.  C.  A.  457,  and  Kuhn  v.  Fairmont  Coal  Co., 
215  U.  S.  366,  54  L.  Ed.  237,  30  Sup.  Ct.  140,  both  holding  Federal  court 
need  not  follow  State  decision  as  to  subjacent  support;  Wicomico  County 
Commrs.  v.  Bancroft,  203  U.  8.  119,  51  L.  Ed.  116,  27  Sup.  Ct.  21,  hold- 
ing Federal  court  may  decide  whether  ordinance  has  repealed  tax  exemp- 
tion; Kobey  v.  Hoffman,  229  Fed.  488,  143  C.  C.  A.  554,  applying  rule 
to  Kansas  uniform  negotiable  instrument  law ;  Lisman  v.  Knickerbocker 
Trust  Co.,  211  Fed.  420,  128  C.  C.  A.  85,  holding  Federal  court  will 
follow  construction  of  State  court  where  such  construction  logically  fol- 
lows; Adelbert  College  v.  Wabash  R.  Co.,  171  Fed.  811,  813,  17  Ann. 
Gas.  1204,  96  C.  C.  A.  465,  applying  rule  to  Ohio  Rev.  Stats.,  §  3384 ; 
Messinger  v.  Anderson,  171  Fed.  795,  96  C.  C.  A.  445,  holding  Federal 
court  need  not  follow  State  court's  construction  of  will;  Continental 
Securities  Co.  v.  Interborough  etc.  Transit  Co.,  165  Fed.  961,  holding 
Federal  courts  need  not  follow  decisions  on  questions  of  general  com- 
mercial law;  Forest  Products  Co.  ▼.  Russell|  161  Fed.  1007,  holding 
Federal  courts  need  not  follow  latest  decision  of  State  court;  Board  of 
Commrs.  of  Hertford  County  v.  Tome,  153  Fed.  85,  86,  87,  88,  89,  82 
C.  C.  A.  215,  holding  Federal  courts  need  not  follow  State  decision  re- 
garding validity  of  bonds ;  Swanson  v.  City  of  Ottumwa,  131  Iowa,  549, 
9  Ann.  Gas.  1117,  5  L.  R.  A.  (N.  8.)  800,  106  N.  W.  12,  holding  city 
could  not  issue  negotiable  bonds  in  aid  of  railroad;  Farmers'  etc.  Trust 
Co.  T.  Sioux  Falls,  131  Fed.  909,  where  rights  of  city  bondholders  in- 
volved in  Federal  suit  acquired  on  faith  of  State  constitutional  or  statu- 
tory provision,  court  not  bound  by  subsequent  State  construction;  dis- 
senting opinion  in  Lehigh  Valley  Coal  Co.  v.  Shandalla,  205  Fed.  720, 
124  C.  C.  A.  S3,  majority  holding  mine  foreman  was  not  fellow-servant 
of  other  employee. 

Distinguished  in  Percy  Summer  Club  v.  Astle,  163  Fed.  14,  90  C.  C.  A. 
527,  holding  Federal  courts  will  follow  State  law  regarding  real  property. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Gaa.  1212,  1218. 
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Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  ix>,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  397,  425. 

Btatate  giving  lien  to  sabcontracton  does  not  take  property  without  due 
process  of  law. 

Approved  in  George  A.  Shaw  &  Co.  v.  Cleveland  etc.  Ry.  Co.,  173  Fed. 
749,  750,  97  C.  C.  A.  520,  upholding  statute  giving  lien  on  property  of 
railroad;  United  States  v.  Churchyard,  132  Fed.  85,  upholding  Federal 
jurisdiction  irrespective  of  citizenship  over  suit  in  name  of  United 
States  by  laborer  or  materialman,  on  contractor's  bond  given  under 
Comp.  Stats.,  1901,  p.  2523;  Balbridge  v.  Moi^n,  15  N.  M.  255,  Ann. 
Oas.  19120,  837,  106  Pac.  344,  upholding  mechanic's  lien  law ;  Becker  v. 
Hopper,  22  Wyo.  253,  Ann.  Oaa  1916D,  1041»  138  Pac.  180,  upholding 
statute  giving  lien  to  subcontractor. 

Distinguished  in  George  Bolln  Co.  ▼.  North  Platte  Valley  Irr.  Co., 
19  Wyo.  553,  39  L.  R.  A.  (N.  S.)  868,  121  Pac.  ^4,  refusing  to  uphold 
statute  requiring  public  contractor  to  file  bond. 

Validity  of  mechanic's  lien  laws.    Not6,  4  Ann.  Oas.  620. 

Miscellaneous.  Cited  in  Thomas  v.  Ohio  State  University  Trustees, 
195  U.  S.  213,  49  L.  Ed.  165,  25  Sup.  Ct.  24,  reciting  history  of  litiga- 
tion; Empire  Rice  Mill  Co.  v.  K  &  E.  Neumond,  199  Fed.  802,  holding 
members  of  partnership  are  not  presumed  to  be  members  of  State  of 
domicile;  H.  L.  Bruett  &  Co.  v.  F.  C.  Austin  Drainage  Excavator  Co., 
174  Fed.  672,  holding  partnership  cannot  sue  or  be  sued  without  alleging 
citizenship  of  its  members. 

193  XT.  8.  561--561,  48  L.  Ed.  788,  24  Sup.  Ot.  538,  MUTUAIi  UFB  DTS.  00. 
▼.  HTTJ», 

Facts  decided  on  first  appeal  are  conclusive  on  second  appeal. 

Approved  in  Great  Northern  Ry.  Co.  v.  Western  Union  Tel.  Co.,  174 
Fed.  324,  98  C.  C.  A.  193,  holding  what  was  decided  on  first  appeal 
will  not  be  re-examined;  Messinger  v.  Anderson,  171  Fed.  790,  791,  96 
C.  C.  A.  445,  and  E.  E.  Taenzer  &  Co.  v.  Chicago  etc.  Ry.  Co.,  191  Fed. 
547,  112  C.  C.  A.  153,  both  holding  questions  decided  in  opinion  are 
conclusive  even  though  new  trial  ordered;  Hyams  v.  Federal  Coal  & 
Coke  Co.,  152  Fed.  973,  82  C.  C.  A.  324,  holding  court  cannot  compel 
party  to  adduce  evidence  orally  in  open  court;  dissenting  opinion  in 
German  Savings  &Loan  Society  v.  Tull,  136  Fed.  14,  69  C.  C.  A.  1, 
majority  holding  where  validity  of  State  Supreme  Court  judgment 
raised  on  rehearing  and  decided  against  petitioner,  who  removed  case 
to  Federal  Supreme  Court  which  affinned  State  judgment,  question  is 
res  ad  judicata. 

Distinguished  in  Paul  v.  Commercial  Bank  of  Oscala,  69  Fla.  66,  68 
South.  69,  and  Florida  East  Coast  Ry.  Co.  v.  Geiger,  66  Fla.  586,  64 
South.  239,  both  holding  new  points  may  be  presented  en  second  writ 
of  error. 
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In  the  constrnctloii  of  gta.tat«B  and  contracts,  tlia  gpeelal  prorlsioiifl  con- 
trol the  general. 

Approved  in  Slater  v.  Mexican  National  R.  R.  Co.,  194  U.  S.  127,  48 
L.  Ed.  903,  24  Sup.  Ct.  581,  denying  Federal  jurisdiction  over  action  for 
wrongful  death  credited  by  laws  of  Mexico,  which  laws  demand  that 
damages  be  awarded  in  nature  of  pension  payable  periodically;  Mutual 
Reserve  Fund  Life  Assn.  v.  Minehart,  72  Ark.  634,  83  S.  W.  324,  where 
policy  expressly  stipulated  that  nonreceipt  of  notice  should  be  imma- 
terial, but  dues  shall  be  payable  on  first  of  month,  failure  to  pay 
premiums  not  excused  for  want  of  sufficient  notice;  dissenting  opinion 
in  City  of  Wichita  v.  Old  Colony  Trust  Co.,  132  Fed.  655,  66  C.  C.  A. 
19,  majority  holding  Kansas  act  of  1868,  authorizing  telegraph  lines  to 
set  poles  in  streets,  not  impliedly  repealed  by  general  municipal  incor- 
poration acts. 

Where  a  contract  contains  dependent  stipulation,  neither  party  can  exact 
performance  by  the  other  without  himself  having  performed. 

Approved  in  McDougald  v.  New  York  life  Ins.  Co.,  146  Fed.  679,  77 
C.  C.  A.  100,  where  insurer,  subject  to  New  York  law  providing  against 
forfeiture  for  nondefault  in  payment  of  premiums  for  one  year  unless 
written  notice  mailed  to  assured,  made  no  attempt  to  cancel  California 
policy  till  after  year  after  default,  act  was  inapplicable. 

Declaration  In  Insurance  policy  that  It  'la  to  be  construed  as  made  In 
New  York  does  not  make  controlling  requirement  of  New  York  laws  for 
notice  aa  condition  of  forfeiture  for  nonpayment  of  premium,  where  there 
is  an  expiess  stipulation  with  reference  to  notice  which  amonnts  to  admis- 
sion by  assured  of  receipt  of  every  notice  in  respect  to  payment  of  preminms, 
which  can  be  Implied  either  ftom  policy  or  statute. 

Approved  in  Metropolitan  Life  Ins.  Co.  v.  Bradley,  98  Tex.  235,  68 
Ii.  B.  A.  509,  82  S.  W.  1033,  following  rule;  Northwestern  Mutual  Life 
Ins.  Co.  V.  McCue,  223  U.  S.  247,  88  L.  B.  A.  (N.  S.)  57,  56  L.  Ed.  424, 
32  Sup.  Ct.  220,  holding  application  made  and  delivered  in  Virginia  gov- 
erned by  laws  of  latter  State ;  Jackson  v.  Mutual  Life  Ins.  Co.,  186  Fed. 
460,  108  C.  C.  A.  369,  holding  failure  of  policy  to  provide  for  forfeiture 
did  not  preclude  such  defense;  Polk  v.  Mutual  etc.  Life  Assn.,  137  Fed. 
277,  stipulation  in  policy  that  policy  governed  and  construed  by  New 
York  laws  is  binding  on  both  parties;  Rose  v.  Mutual  Life  Ins.  Co., 
240  HI.  55,  88  N.  £.  207,  holding  application  governed  by  laws  of  Stato 
where  delivered;  Mutual  Life  Ins.  Co.  v.  New,  125  La.  45,  136  Am.  St. 
Bep.  326,  27  L.  B  A.  (N.  8.)  431,  51  South.  62,  holding  courts  will  con- 
strue policy  in  favor  of  insured;  Lange  v.  New  York  Life  Ins.  Co.,  254 
Mo.  504,  162  S.  W.  593,  holding  provisions  of  policy  may  waive  notice 
of  forfeiture;  Wayland  v.  Western  Life  Indemnity  Co.,  166  Mo.  App. 
236,  148  S.  W.  630,  holding  policy  can  be  terminated  only  by  breach  of 
some  condition;  McGeehan  v.  Mutual  Life  Ins.  Co.,  131  Mo.  App,  420, 
421,  111  S.  W.  605,  and  Jones  v.  New  York  Life  Ins.  Co.,  32  Okl.  347, 
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122  Pac  705,  both  holding  statute  of  New  York  requires  notice  of  for- 
feiture to  be  given;  Hilmer  v.  Western  Travelers'  Accident  Assn.,  86 
Neb.  294,  27  L.  B.  A.  (K.  S.)  819,  125  N.  W.  538,  holding  courts  will 
attempt  to  construe  insurance  policy  so  as  to  prevent  forfeiture;  Haas 
v.  Mutual  Life  Ins.  Co.,  84  Neb.  704, 19  Ann.  Gas.  58,  26  L.  B.  A.  (N.  S.) 
747, 121  N.  W.  1005,  holding  policy  must  contain  provision  for  f orf eitui*e ; 
McEbioy  y.  Metropolitan  Life  Ins.  Co.,  84  Neb.  868,  23  L.  B.  A.  (N.  S.) 
968,  122  N.  W.  28,  holding  insurance  business  transacted  in  Nebraska 
governed  by  laws  of  that  State;  Metropolitan  Life  Ins.  Co.  v.  Bradley, 
98  Tex.  233,  234,  68  L.  B.  A.  509,  82  S.  W.  1032,  holding  New  York 
statute  as  to  notice  of  forfeiture  for  nonpayment  of  premiums  applies 
only  to  policies  made  in  New  York  with  persons  having  known  postoffice 
address  therein;  dissenting  opinion  in  Johnson  v.  Hartford  life  Ins. 
Co.,  166  Mo.  App.  280,  148  S.  W.  638,  majority  holding  failure  to  pay 
assessment  is  good  defense  to  suit  on  policy. 

Life  insurance  conflict  of  laws  respecting  nonforfeiture  of  policy. 
Note,  104  Am.  St.  Bep.  484,  485,  488,  489. 

Law  governing  insurance  contract.    Note,  19  Ann.  Oaa.  85. 

Conflict  of  laws  as  to  insurance  contracts.  Notes,  6S  L.  &  A.  841, 
849,  850,  863,  863;  23  L.  B.  A.  (N.  8.)   979. 

Conflict  of  laws  as  to  insurance.    Note,  52  L.  B.  A.  (N.  8.)  283. 

Necessity  and  sufiicienoy  of  notice  of  time  of  payment  of  life  insur- 
ance premium  under  statutes  requiring  notice.  Note,  4  Ann.  Oas. 
483. 

Necessity  and  sufficiency  of  notice  of  time  of  payment  of  life  in- 
surance premiums  in  absence  of  statute  or  polioy  provision 
requiring  notice.    Note,  10  Ann.  Oas.  688. 

198  U.  8.  561-579,  48  I..  Ed.  795,  24  Sap.  Ot.  663,  NEWBUBYPOBT  WATEB 
00.  ▼.  NEWBUBTFOBT. 

In  order  to  give  Federal  coort  Jorisdiction  Federal  anestion  most  !>• 
colorable. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  199  U.  S.  601, 
50  L.  Ed.  328,  26  Sup.  Ct.  748,  and  Arkansas  v.  Choctaw  etc.  B.  Co.,  134 
Fed.  107,  both  following  rule ;  G.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co., 
237  U.  S.  621,  59  Ifc  Ed.  1150,  35  Sup.  Ct.  708,  holding  decree  dismissing 
suit  to  restrain  use  of  trademark  presents  no  Federal  question;  Denver 
V.  New  York  Trust  Co.,  229  U.  S.  134,  142,  57  L.  Ed.  1120,  1124,  33 
Sup.  Ct.  657,  holding  giving  water  company  alternative  of  selling  plant 
or  having  its  value  ruined  by  com])etition  does  not  deny  due  process; 
American  R.  R.  Co.  v.  Castro,  204  U.  S.  455,  51  L.  Ed.  565,  27  Sup.  Ct. 
466,  holding  fact  that  jury  trial  was  refused  at  special  session  of  eourt 
raises  no  Federal  question;  Dawson  v.  Columbia  Avenue  etc.  Trust  Co., 
197  XJ.  S.  182,  49  L.  Ed.  717,  25  Sup.  Ct.  420,  formal  repudiation  by 
city  of  contract  with  water  company  and  its  refusal  to  perform  raises 
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no  Federal  qnestion;  Minnesota  ▼.  Northern  Securities  Co.,  194  U.  S. 
65,  48  L.  Ed.  879»  24  Sup.  Ct.  598,  denying  jnrisdietion  over  suit  by 
State  to  enjoin  violation  of  Anti-trust  Act  by  corporation  formed  to  ac- 
quire control  of  two  competing  interstate  railroads;  Simpson  v.  Geary, 
204  Fed.  510,  holding  claims  cannot  be  aggregated  so  as  to  give  Federal 
jurisdiction;  Beck  v.  Johnson,  169  Fed.  161,  holding  laws  of  United 
States  does  not  include  executive  rules;  McGilvra  v.  Ross,  164  Fed.  606, 
90  C.  C.  A.  398,  holding  suit  to  enjoin  sale  of  shore  lands  presents  no 
Federal  question;  Harris  v.  Rosenberger,  145  Fed.  452,  13  L.  R.  A. 
(N.  8.)  762,  76  C.  C.  A.  225,  upholding  Circuit  Court  of  Appeals  juris- 
diction over  appeal  from  interlocutory  decree  enjoining  postmaster 
from  executing  fraud  orders;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed. 
632,  denying  jurisdiction  over  suit  to  enjoin  State  board  from  assess- 
ing railroad  t)i*operty  in  violation  of  State  and  Federal  Constitution. 

MassachusettB  statute  allowing  water  company  to  sell  property  to  dty 
to  defeat  construction  of  municipal  worka  did  not  deny  due  process. 

Approved  in  Gloucester  Water  Supply  Co.  v.  Gloucester,  193  XJ.  S. 
580,  581,  48  L.  Ed.  801,  24  Sup.  Ct.  557,  following  rule ;  Revere  Water 
Co.  V.  Inhabitants  of  Town  of  Winthrop,  192  Mass.  464,  78  N.  E.  502, 
holding  town  could  not  buy  waterworks  without  assent  of  selectmen. 

Wliere  statute  enables  water  company  to  sell  its  property  to  city  and 
company  accepts  It,  conTeys  property  and  provokes  State  proceedings  to 
value  the  property,  and  derived  beneflts  resulting  from  legislation,  it  la 
estopped  to  attack  statute. 

Approved  in  Interstate  Consol.  Street  Ry.  Co.  v.  Massachusetts,  207 
U.  S.  84, 12  Ann.  Gas.  555,  52  L.  Ed.  114,  28  Sup.  Ct.  26,  holding  statute 
may  require  railways  to  transport  school  children  at  reduced  rates; 
State  V.  Boston  &  M.  R.  R.,  75  N.  H.  335,  74  Atl.  546,  holding  railroad 
exercising  right  under  statute  cannot  attack  its  validity. 

MisceUaneous.  Cited  in  Sprague  v.  Betz,  207  U.  S.  579,  52  L.  Ed. 
349,  28  Sup.  Ct.  256,  and  Dunham  v.  EaufEman,  241  U.  S.  653,  60  L.  Ed. 
1223,  36  Sup.  Ct.  723. 

193  IT.  S.  580-581,  48  L  Ed.  801,  24  Bap.  Ot  657,  OIiOirOESTBB  WATER 

8nFPI.T  00.  ▼.  OLOtrOEBTEB. 

Adjudged  in  conformity  with  Newlmryport  Water  Oo.  t.  Newbnryport, 
193  IT.  8.  651,  48  L.  Ed.  795,  24  Sup.  Ot.  588. 

Approved  in  Revere  Water  Co.  v.  Inhahitants  of  Town  of  Winthrop, 
192  Mass.  465,  78  N.  E.  502,  holding  town  could  not  purchase  water- 
woiks  without  consent  of  selectmen. 

19S  U.  8.  581-593,  48  L.  Ed.  801,  24  Sap.  Ot.  624,  THIBD  KATIONAIt  BANK 

▼.  BUFFALO  OEBMAK  IKS.  00. 

Katlonal  banks  cannot  forbid  transfer  of  sbares  without  consent  of 
directors,  by  stockbolder  while  he  is  indebted  to  bank. 
XIX— 7 
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122  Pac.  705,  both  holding  statute  of  New  York  requires  notice  of  for- 
feiture to  be  given;  Hilmer  v.  Western  Travelers'  Accident  Assn.,  86 
Neb.  294,  27  L.  B.  A.  (N.  S.)  S19,  125  N.  W.  538,  holding  courts  will 
attempt  to  construe  insurance  policy  so  as  to  prevent  forfeiture;  Haas 
V.  Mutual  Life  Ins.  Co.,  84  Neb.  704, 19  Ann.  Gas.  58,  26  L.  B.  A.  (N.  S.) 
747, 121  N.  W.  1005,  holding  policy  must  contain  provision  for  forfeiture ; 
McEbioy  v.  Metropolitan  Life  Ins.  Co.,  84  Neb.  868,  23  L.  B.  A.  (N.  S.) 
968,  122  N.  W.  28,  holding  insurance  business  transacted  in  Nebraska 
governed  by  laws  of  that  State;  Metropolitan  Life  Ins.  Co.  v.  Bradley, 
98  Tex.  233,  234,  68  L.  B.  A.  509,  82  S.  W.  1032,  holding  New  York 
statute  as  to  notice  of  forfeiture  for  nonpayment  of  premiums  applies 
only  to  policies  made  in  New  York  with  persons  having  known  postoffice 
address  therein;  dissenting  opinion  in  Johnson  v.  Hartford  life  Ins. 
Co.,  166  Mo.  App.  280,  148  S.  W.  638,  majority  holding  failure  to  pay 
assessment  is  good  defense  to  suit  on  policy. 

life  insurance  conflict  of  laws  respecting  nonforfeiture  of  policy. 
Note,  104  Am.  St.  Rep.  484,  485,  488,  489. 

Law  governing  insurance  contract.    Note,  19  Ann.  Oaa.  85. 

Conflict  of  laws  as  to  insurance  contracts.  Notes,  63  L.  B.  A.  841, 
849,  850,  85S,  863;  23  L.  B.  A.  (N.  S.)   979. 

Conflict  of  laws  as  to  insurance.    Note,  52  L.  B.  A.  (N.  8.)  283. 

Necessity  and  sufficiency  of  notice  of  time  of  payment  of  life  insur- 
ance premium  und^  statutes  requiring  notice.  NotOi  4  Ann.  Oas. 
483. 

Necessity  and  sufficiency  of  notice  of  time  of  payment  of  life  in- 
surance premiums  in  absence  of  statute  or  polioy  provision 
requiring  notice.    Note,  10  Ann.  Oas.  688. 

198  X7.  S.  661-679,  48  L.  Ed.  795,  24  Sop.  Ot.  663,  NEWBUBYPOBT  WATEB 
00.  ▼.  NEWBUBYPOBT. 

In  order  to  give  Federal  court  Jurisdiction  Federal  questimi  most  be 
colorable. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  199  TJ.  8.  601, 
50  L.  Ed.  S28,  26  Sup.  Ct.  748,  and  Arkansas  v.  Choctaw  etc.  B.  Co.,  134 
Fed.  107,  both  following  rule;  G.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co., 
237  U.  S.  621,  59  L.  Ed.  1150,  35  Sup.  Ct.  708,  holding  decree  dismissing 
suit  to  restrain  use  of  trademark  presents  no  Federal  question;  Denver 
V.  New  York  Trust  Co.,  229  U.  S.  134,  142,  57  L.  Ed.  1120,  1124,  33 
Sup.  Ct.  657,  holding  giving  water  company  alternative  of  selling  plant 
or  having  its  value  ruined  by  competition  does  not  deny  due  process; 
American  R.  R.  Co.  v.  Castro,  204  U.  S.  455,  51  L.  Ed.  565,  27  Sup.  Ct. 
466,  holding  fact  that  jury  trial  was  refused  at  special  session  of  court 
raises  no  Federal  question;  Dawson  v.  Columbia  Avenue  etc.  Trust  Co., 
197  XJ.  S.  182,  49  L.  Ed.  717,  25  Sup.  Ct.  420,  formal  repudiation  by 
city  of  contract  with  water  company  and  its  refusal  to  perform  raises 
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no  Federal  question;  Minnesota  v.  Northern  Securities  Co.,  194  U.  S. 
65,  48  L.  Ed.  879,  24  Sup.  Ct.  598,  denying  jurisdiction  over  suit  by 
State  to  enjoin  violation  of  Anti-trust  Act  by  corporation  formed  to  ac- 
quire control  of  two  competing  interstate  railroads;  Simpson  v.  Geary, 
204  Fed.  510,  holding  claims  cannot  be  aggregated  so  as  to  give  Federal 
jurisdiction;  Beck  v.  Johnson,  169  Fed.  161,  holding  laws  of  United 
States  does  not  include  executive  rules;  McGilvra  v.  Ross,  164  Fed.  606, 
90  C.  C.  A.  398,  holding  suit  to  enjoin  sale  of  shore  lands  presents  no 
Federal  question;  Harris  v.  Rosenberger,  145  Fed.  452,  13  L.  R.  A. 
(N.  8.)  762,  76  C.  C.  A.  225,  upholding  Circuit  Court  of  Appeals  juris- 
diction over  appeal  from  interlocutory  decree  enjoining  postmaster 
from  executing  fraud  orders;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed. 
632,  denying  jurisdiction  over  suit  to  enjoin  State  board  from  assess- 
ing railroad  t>roperty  in  violation  of  State  and  Federal  Constitution. 

Massacbusetts  statute  allowing  water  company  to  sell  property  to  city 
to  defeat  construction  of  municipal  works  did  not  deny  due  process. 

Approved  in  Gloucester  Water  Supply  Co.  v.  Gloucester,  193  U.  S. 
580,  581,  48  L.  Ed.  801,  24  Sup.  Ct.  557,  following  rule;  Revere  Water 
Co.  V.  Inhabitants  of  Town  of  Winthrop,  192  Mass.  464,  78  N.  E.  502, 
holding  town  could  not  buy  waterworks  without  assent  of  selectmen. 

Wliere  statute  enables  water  company  to  sell  its  property  to  city  and 
company  accepts  it,  conTeys  property  and  provokes  State  proceedings  to 
value  the  property,  and  derived  benefits  resulting  ftom  legislation,  it  is 
estopped  to  attack  statute. 

Approved  in  Interstate  Consol.  Street  Ry.  Co.  v.  Massachusetts,  207 
U.  S.  84, 12  Ann.  Gas.  555,  52  L.  Ed.  114,  28  Sup.  Ct.  26,  holding  statute 
may  require  railways  to  transport  school  children  at  reduced  rates; 
State  V.  Boston  &  M.  R.  R.,  75  N.  H.  335,  74  Atl.  546,  holding  railroad 
exercising  right  under  statute  cannot  attack  its  validity. 

Miscellaneous.  Cited  in  Sprague  v.  Betz,  207  U.  S.  579,  52  L.  Ed. 
349,  28  Sup.  Ct.  256,  and  Dunham  v.  Eauffman,  241  U.  S.  653,  60  L.  Ed. 
1223,  36  Sup.  Ct.  723. 

193  IT.  8.  580-^81,  48  I..  Ed.  801,  24  Bap.  Ot  657,  aLOaOESTBB  WATER 
8nFPI.Y  00.  ▼.  GXiOtTOESTEB. 

Adjudged  in  conformity  witb  Newtmryport  Water  Oo.  t.  Newbnryport, 
193  TT.  8.  651,  48  L.  Ed.  796,  24  8up.  Ot.  538. 

Approved  in  Revere  Water  Co.  v.  Inhabitants  of  Town  of  Winthrop, 
192  Mass.  465,  78  N.  E.  502,  holding  town  could  not  purchase  water- 
works without  consent  of  selectmen. 

19S  V.  8.  681-693,  48  L.  Ed.  801,  24  Sap.  Ct.  624,  THIBD  KATIONAIi  BAKK 

▼.  BtTFFALO  OEBMAK  INS.  00. 

National  banks  cannot  forbid  transfer  of  shares  without  consent  of 
directors,  by  stockholder  while  he  is  indebted  to  bank. 
XIX— 7 


193  U.  S.  593-613       NOTES  ON  U.  S.  REPORTS.  98 

Approved  in  Bridges  v.  National  Bank  of  Troy,  186  N.  Y.  150,  77 
N.  E.  1006,  national  bank  ean  acquire  no  equitable  lien  as  against  in- 
debted stockholder  on  his  distributive  share  of  assets  on  liquidation 
of  bank's  affairs. 

193  U.  8.  593-602,  48  I*.  Ed.  806,  24  Snp.  Ot.  528,  UMITBD  STATES  ▼.  MC- 
COY. 

Objection  to  evidenca  will  be  deemed  waived  where  mling  not  insisted 
upon. 

Approved  in  Diaz  v.  United  States,  223  U.  S.  450,  Ann.  Gas.  19130, 
1188,  56  Li  Ed.  503,  32  Sup.  Ct.  250,  applying  rule  to  hearsay  evidence ; 
Kansas  City  Southern  Ry.  Go.  v.  C.  H.  Albers  Commission  Co.,  223  U.  S. 
596,  56  L.  Ed.  567,  32  Sup.  Ct.  316,  holding  uncontradicted  evidence 
cannot  be  disregarded  when  offered  without  objection*         ' 

Finding  of  Postmaster-general  that  contractor  was  failing  is  prima  facie 
evidence  of  abandonment  of  contract. 

Approved  in  St.  Anthony  etc.  Elevator  Co.  v.  Great  Northern  Ry.  Co., 
127  Minn.  302,  149  N.  W.  472,  holding  records  of  office  of  State  weigh- 
master  are  competent  evidence. 

193  XT.  S.  602-618,  48  I..  Ed.  809,  24  Sup.  Ot.  642,  PLATT  V.  WIIiMOT. 

Statute  prescribing  three-year  limitation  on  suits  against  director  and 
stockholders  of  moneyed  corporation  applies  to  suits  against  directors  and 
shareholders  of  foreign  corporation. 

Approved  in  Bemheimer  v.  Converse,  206  U.  S.  535,  51  L.  Ed.  1176, 
27  Sup.  Ct.  755,  holding  action  to  enforce  liability  of  stockholder  not 
governed  by  two-year  limitation;  McClaine  v.  Rankin,  197  U.  S.  162, 
49  L.  Ed.  706,  25  Sup.  Ct.  410,  personal  liability  of  national  bank  stock- 
holders is  not  contract  liability  within  Washington  limitation  statute 
relating  to  actions  on  unwritten  contracts;  Corry  v.  Baltimore,  196 
U.  S.  477,  49  If.  Ed.  562,  25  Sup.  Ct.  297,  upholding,  as  against  non- 
resident, Maryland  statute  imposing,  as  condition  of  ownership  of  stock 
in  domestic  corporations,  personal  liability  for  taxes  on  stock  enforceable 
by  personal  action  against  him  by  corporation;  Little  v.  Kohn,  185  Fed. 
299,  300,  holding  action  to  enforce  stockholder's  liability  barred  after 
six  years;  Ramsden  v.  Gately,  142  Fed.  912,  three  year  statute  of  limi- 
tation prescribed  by  New  York  Code  for  suits  to  enforce  stockholder's 
liability  applies  to  action  against  stockholder  in  foreign  corporation; 
Whitman  v.  Atkinson,  130  Fed.  •  761,  65  C.  C.  A.  185,  determining 
whether  action  to  enforce  stockholder's  liability  accrued  on  dissolution 
of  corporation  so  as  to  start  limitations;  Royal  Trust  Co.  v.  MacBean, 
168  Cal.  647,  144  Pac.  141,  holding  action  to  enforce  liability  of  share- 
holders  in  Canadian  bank  governed  by  three-year  limitation;  Miller  v. 
Lane,  160  Cal.  94,  116  Pac.  60,  holding  liability  of  stockholder  accrues 
same  time  as  debt;  Rowland  &  Moyer  v.  Forest  Park  Creamery  Co.,  79 
Kan.  138,  99  Pac.  214,  holding  creditor  whose  claim  originated    after 
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repeal  of  statute   imposing  double    liability  on   stockholders    was  not 
injured  by  such  repeal. 

Distinguished  in  Selig  y.  Hamilton,  234  XJ.  S.  666,  Ann.  Oas.  1917A, 
104,  58  L.  Ed.  1526,  34  Sup.  Ct.  926,  holding  three-year  limitation  does 
not  govern  suit  to  enforce  liability  of  stockholder. 

Law  governing  limitation  of  action  where  cause  of  action  created 
by  statute' of  another  State.    Note,  46  L.  R.  A.  (N.  8.)  688,  690. 

Company  loaning  molfty  on  real  estate  and  personal  security  is  "moneyed 
corporation." 

Approved  in  State  v.  Chance,  82  Kan.  395,  20  Ann.  0«|.  134,  108  Pac. 
792,  holding  company  incorporated  for  pecuniary  profit  is  ^'moneyed 
eorpoiBtion.'' 

What  is  ^'moneyed  corporation,"    Note,  20  Ann.  Oas.  137. 
193   V.  8.  614-621,  48  Ii.  Ed.  814,  24  8ap.  01.  670,  8IX)AN  T.  UNITED 


Direct  appeal  to  Federal  Supreme  Ooort  does  not  lie  wbere  censtnietion 
of  Indian  treaty  is  not  drawn  in  qnestion. 

Approved  in  Heckman  v.  United  States,  224  U.  S.  441,  56  L.  Ed.  881, 
32  Sup.  Ct.  424,  holding  Congress  could  extend  period  of  inalienability 
of  Indian  lands;  American  Sugar  Refining  Co.  v.  United  States,  211 
17.  S.  162,  58  L.  Ed.  181,  29  Sup.  Ct.  89,  holding  test  that  secretary  had 
exceeded  his  powers  in  prescribing  test  for  sugar  did  not  involve  con- 
struction of  Constitution. 

103  U.  8.  821-634,  48  I..  Ed.  817,  24  Sup.  Ot.  673,  POPE  ▼.  Wn.LTAMB. 

State  may  require  penoas  to  declare  intention  of  becoming  citiieng  be- 
fore giving  them  right  of  suitrage. 

Approved  in  Carpenter  v.  Cornish,  83  N.  J.  L.  702,  703,  85  Atl.  243, 
holding  term  "legal  voters"  means  male  citizens;  Cofield  v.  Farrell,  38 
Okl.  613,  614,  622,  134  Pac.  410,  413,  holding  State  may  determine  who 
shall  exercise  elective  franchise;  Atwater  v.  Hassett,  27  Okl.  310,  321, 
111  Pac.  810,  814,  upholding  Initiative  and  Referendum  Act  of  State  of 
Oklahoma. 

183  XT.  8.  636-661,  48  L.  Ed.  823,  24  Sop.  Ot,  632,  NATIONAL  BCUTUAL 
BUM.  ft  LOAN  A88N.  y.  BBAHAN. 

Act  of  court  in  changing  its  decision  does  not  impair  contract. 
Approved  in  National  Mut.  Bldg.  etc.  Assn.  v.  Famham,  194  U.  S. 
630,  48  L.  Ed.  1158,  24  Sup.  Ct.  868,  following  rule;  Moore-Mansfield 
Constr.  Co.  v.  Electrical  Installation  Co.,  234  TJ.  S.  625,  58  L.  Ed.  1506, 
34  Sup.  Ct.  941,  applying  principle  to  railway  construction  contract; 
Cross  Lake  Shooting  etc.  Cluh  v.  Louisiana,  224  U.  S.  639,  56  L.  Ed.  928, 
32  Snp.  Ct.  577,  holding  decree  avoiding  conveyance  by  commissioners  of 
levee  district  does  not  impair  contract;  State  v.  O'Neil,  147  Iowa,  516, 
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AniL  Oas.  1912B,  691»  33  L.  B.  A.  (N.  S.)  788,  126  N.  W.  455,  holding 
party  performing  acts  after  statute  was  declared  invalid  and  before 
subsequent  decision  declaring  it  valid  could  not  be  prosecuted  there- 
under; Swanson  v.  City  of  Ottumwa,  131  Iowa,  549,  9  Ann.  Cas.  1117,  5 
L.  B.  A.  (N.  S.)  860,  106  N.  W.  12,  13,  holding  change  of  decision  is 
not  promulgation  of  new  law;  Crigler  v.  Shepler,  79  Kan.  839,  23 
L.  K  A.  (N.  6.)  500,  101  Pac.  620,  holding  person  not  party  to  action 
can  have  no  vested  right  in  erroneous  decision;  Sedalia  v.  Donohue,  190 
Mo.  419,  89  S.  W.  389,  where  City  Court  upheld  validity  of  tax  bill  for 
street  improvements  decision  need  not  be  followed  by 'Supreme  Court 
as  to  subsequent  tax  bills  so  issued;  Currier  v.  Teske,  98  Neb.  664,  154 
N.  W.  235,  applying  rule  in  action  to  foreclose  mortgage. 

Impairment  of  obligation  of  contracts  by  judicial  decision.  Note, 
4  Ann.  Oaji.  93. 

Change  of  judicial  decisions  as  impairing  contract.  Note,  23 
L.  R.  A.  (N.  S.)  500. 

Fedarigl  Supreme  Court  wlU  follow  fitate  court's  interpretation  of  local 
statute. 

Approved  in  Washington  National  Bldg.  etc.  Assn.  v.  Pifer,  31  App. 
D.  C.  436,  holding  contract  made  and  executed  in  District  of  Columbia 
will  be  construed  according  to  laws  of  District. 

Enforcement  of  mortgage  on  realty  valid  where  made  and  payable, 
but  usurious  by  lex  fori  et  rei  sitae.  Note,  4  L.  R.  A.  (N.  S.) 
1192. 

193  U.  S.  651-656,  48  L.  Ed.  830,  24  Sup.  Ot.  646,  X7NITBD  STATES  ▼.  OOM- 
MONWEAI.TH  TITLE  INS.  &  TRUST  CO. 

Mortgagee  foreclosing  mortgage  and  purcbasing  property  is  ''asstgn." 
Approved  in  United  States  v.  Colorado  Anthracite  Co.,  225  U.  S. 
223,  56  L.  Ed.  1065,  32  Sup.  Ct.  617,  holding  grantee  in  quitclaim  deed 
to  coal  land  is  an  assign. 

Meaning  of  "assign"  or  "assignee."    Note,  Ann.  Oas.  1918B,  738. 

"Wliere  Secretary  of  Interior  ordered  repayment  of  purchase  price  of 
public  land,  surrender  of  duplicate  receipt  wiU  be  presumed. 

Approved  in  Causey  v.  United  States,  240  U.  S.  403,  60  L.  Ed.  713, 
36  Sup.  Ct.  367^  holding  return  of  land  scrip  certiRoates  is  not  pre- 
requisite to  suit  by  government  to  annul  patent. 

198  XT.  S.  657-666,  48  L.  Ed.  832,  24  Sup.  Ot.  549,  WBIOHT  y.  MINNESOTA 
MUTUAL  XJPE  INS.  CO. 

Statute  autliorizing  insurance  company  to  change  plan  of  assessment 
does  not  violate  contract. 

Approved  in  Polk  v.  Mutual  Reserve  Fund  Life  Assn.,  207  U.  S. 
325,  52  L.  Ed.  229,  28  Sup.  Ct.  65,  holding  allowing:  reorganization  of 
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insurance  association  does  not  impair  contract;  Illinois  Life  Ins.  Co. 
V.  Tnlly,  174  Fed.  359,  98  C.  C.  A.  269,  holding  insurance  company 
not  reqaired  to  deposit  securities  with  State  treasurer;  Polk  v.  Mutual 
etc.  Life  Assn.,  137  Fed.  277,  27Q,,  where  complainant  received  cer- 
tificate of  membership  in  insurance  society  providing  that  it  should  be 
construed  and  be  subject  to  New  York  lews,  change  in  society's  plan 
of  operation  as  allowed  by  laws  is  not  imp^irinent  of  contract;  Lord 
V.  Equitable  Life  Assur.  Soc.,  194  N.  Y.  234,..23j^,  .236,  22  L.  R.  A. 
(N.  S,)  42(H  87  N.  E.  451,  applying  principle;  Greeri*:!- Hartford  Life 
Ins.  Co.,  139  N.  C.  311,  61  S.  E.  888,  where  charter  ol-  itisurancje  com- 
pany authorized  it  to  issue  different  kinds  of  policies,  it  could  ducon- 
tinue  writing  assessment  policies  as  against  assessment  policy-hole^ ev 
whose  policy  did  not  require  continuance  of  such  insurance;  Winfree  v. 
Riverside  Cotton  Mills  Co.,  113  Va.  721,  75  S.  E.  311,  upholding  right 
of  corporation  to  consolidate  on  majority  vote  of  stockholders. 

Reservation  in  articles  of  insoraace  company,  of  right  to  amend  articles, 
is  binding  on  members. 

Approved  in  Perkins  v.  Cof&n,  84  Conn.  289,  290,  Ann.  Gas.  19120, 
1188,  79  Atl.  1075,  and  In  re  Sharood  Shoe  Corp.,  192  Fed.  951,  both 
holding  corporate  articles  may  be  amended  on  vote  of  majority;  Elane 
v.  Knights  of  Columbus,  84  Conn.  Ill,  79  Atl.  68,  holding  court  will 
cujoin  unlawful  diversion  of  trust  fund;  Dresser  v.  Hartford  Life  Ins. 
Co.,  80  Conn.  704,  70  Atl.  48,  holding  members  could  enjoin  misap- 
propriation of  safety  fund  of  insurance  company;  Fort  v.  Iowa  Legion 
of  Honor,  146  Iowa,  194,  123  N.  W.  228,  holding  member  does  not 
agree  to  unlawful  amendment;  McCallister  v.  Shannondale  Co-operative 
Tel.  Co.,  47  Ind.  App.  629,  94  N.  E.  914,  upholding  right  of  corpora- 
tion to  change  by-laws;  Wineland  v.  Knights  of  Maccabees,  148  Mich. 
620,  112  N.  W.  701,  holding  member  bound  by  change  in  assessment 
plan;  Salt  Lake  Automobile  Co.  v.  Keith-O'Brien  Co.,  45  Utah,  224, 
143  Pac.  1017,  holding  majority  of  stockholders  may  authorize  issu- 
ance of  preferred  stock;  Reynolds  v.  Supreme  Council  Royal  Arcanum, 
192  Mass.  155,  156,  7  Ann.  Gas.  776,  7  L.  R.  A.  (N.  S.)  1164,  78  N.  E. 
131,  132,  Thomas  v.  Knights  of  Maccabees,  85  Wash.  677,  L.  R.  A. 
1916A,  750,  149  Pac.  12,  and  Clarkson  v.  Supreme  Lodge  K.  P.,  99 
S.  C.  142,  82  S.  E.  1045,  all  upholding  right  of  insurance  company 
to  raise  rates. 

Distinguished  in  Smythe  v.  Supreme  Lodge  K.  P.,  198  Fed.  985,  hold- 
ing member  of  insurance  association  not  bound  by  change  in  Constitu- 
tion not  brought  to  his  attention. 

Miscellaneous.  Cited  in  State  v.  Denton,  229  Mo.  197,  138  Am.  St. 
Bep.  417»  129  8.  W.  712,  discussing  question  of  jurisdiction. 
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IM  U.  &  1-17,  48  It.  Sd.  851,  24  Sup.  Ot.  OSO,  PBOFLErft  OA8  LXOHT  ft 
COKE  CO.  ▼.  GHIOAOO. 

Ck>ii8oli(Utlon  and  merger  of  gu  companlee  into  one  corporation  under 
Illinois  Act  of  1897  does  not  extend  asserted  immunity  ftom  redaction  by 
city  of  price  of  gas  iMlow  certain  point  under  charter  with  one  of  gas 
companies  to  so  mnch  of  system  as  pasaed  to  consolidated  company  from 
companies  not  possessing  sach  immnnity  in  their  own  right. 

Distinguished  in  Omaha  Water  Co.  v.  Omaha,  147  Fed.  9,  15,  8  Ann. 
Oaa.  614,  12  L.  K.  A.  (K.  S.)  786,  77  C.  C.  A.  267,  power  granted  to 
city  to  eontract  for  construction  of  waterworks  on  such  terms  as  may 
be  agreed  on  constitutes  authority  to  agree  upon  rates  which  contractor 
may  collect  of  private  consumers  during  reasonable  term ;  Omaha  Water 
Co.  V.  Omaha,  147  Fed.  6,  8  Ann.  CaJi.  614,  12  L.  B.  A.  (N.  8.)  736, 
77  C.  C.  A.  267,  acceptance  of  ordinance  which  provides  for  specified 
water  rates  constitutes  contract,  and  rates  cannot  be  reduced  by  city; 
Ponxsutawney  Borough  ▼.  T.  W.  Phillips  Gas  etc.  Co.,  238  Pa.  35,  85 
Atl.  1067,  holding  under  Consolidation  Act  of  1901,  giving  all  rights 
and  privileges  of  constituent  corporations  to  new  corporation,  where 
constituent  having  right  to  serve  community  under  restrictions  had 
never  exercised  right,  and  new  corporation  was  operating  nnder  fran- 
chise of  company  without  restrictions,  consolidated  company  had  rights 
of  such  company  free  from  restrictions  upon  other  constituent. 

State  or  municipal  regulation  of  gas  rates.    Note,  11  Ann.  Oas. 
748. 

Right  to  reduce  rates  of  public-service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  B.  A.  19150,  876,  280. 

Miscellaneous.    Cited  in  Chicago  v.  Mills,  204  U.  S.  327,  329,  51 
la.  Sd.  508,  27  Sup.  Ct.  286|  reciting  history  of  litigation. 
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194  XT.  k  18-25,  48  L.  Ed.  867,  24  Sop.  Ct.  668,  BSOWK  T.  SCHI2IB&. 

Oonyeyance  of  building  erected  by  bank  on  leased  property  to  landlord 
in  consideration  of  releasing  ineolvent  bank  and  its  stockholder  from  lien 
for  unpaid  rent  and  taxes,  witbont  stockholders  objecting  or  creditors  inter- 
vening was  not  nltra  vires  and  landlord  is  not  liable  to  account  for  yalne 
of  building  in  action  by  creditor. 

Approved  in  Coleman  v.  Hagcy,  252  Mo.  144,  158  S.  W.  842,  holding, 
in  action  by  trustee  in  bankruptcy,  that  solvent  private  business  cor- 
poration may  transfer  charter  and  corporate  franchise. 

Effect  of  ultra  vires  purchase  of  land  by  corporation. .  Note,  17 
Ann.  Gas.  %82. 

194  V.  S.  25-47,  48  I..  Bd.  860,  24  Sup.  Ot  663,  XNTEMTATE  COMMERCE 
COMMISSION  V.  BAIRD. 

While  office  of  proviso  strictly  considered  is  to  make  exception  from 
enacting  daosei  to  restrain  generality  and  to  prevent  misinterpretation,  pro- 
viso of  section  3  of  act  of  1903  to  further  regulate  commerce  was  not  inserted 
in  restrictive  sense,  but  for  purpose  of  enlarging  operation  of  statute  to 
Include  class  of  cases  not  otherwise  within  operation  of  section. 

Approved  in  Tiger  v.  Western  Investment  Co.,  221  U.  S.  308,  65 
L.  Ed.  746,  31  Sup.  Ct.  578,  construing  provision  of  last  sentence  of 
section  22  of  act  of  1906  as  requiring  conveyances  by  adult  full  blood 
Indian  of  lands  inherited  from  deceased  Indian  to  be  subject  to  ap- 
proval of  Secretary  of  Interior,  although  it  has  effect  of  extending 
requirement  of  approval  of  Secretray  to  full-blooded  Indians  beyond 
term  of  five  yeiirs  prescribed  by  section  16  of  Act  of  1902;  American 
Express  Co.  v.  United  States,  212  U.  S.  534,  53  L.  Ed.  640.  29  Sup.  Ct. 
315,  holding  proviso  to  section  1  of  Hepburn  Act  of  1906  is  limited  to 
carriage  of  passengers  and  interchange  of  passes  for  officers  and  em- 
ployees of  common  carriers  and  their  families,  and  does  not  include 
transportation  of  goods;  Schlemmer  v.  Buffalo  etc.  Ry.  Co.,  205  U.  S. 
10,  51  L.  Ed.  685,  27  Sup.  Ct.  407,  holding  in  action  for  death  from 
defective  coupler  under  Safety  Appliance  Act  of  1893,  plaintiff  need 
not  negative  proviso  to  section  6  of  that  act  excepting  four-wheeler 
cars  from  provisions  of  act;  United  States  v.  Atlantic  Coast  Line  R. 
Co.,  153  Fed.  920,  holding  in  action  to  recover  penalties  for  violation 
of  Safety  Appliance  Act  of  1893,  §  6,  complaint  is  not  demurrable 
for  failure  to  negative  proviso  of  section  6,  as  burden  is  on  carrier  to 
show  it  is  within  exception  of  proviso ;  Hall 's  Safe  Co.  v.  Herring-Hall- 
Marvin  Safe  Co.,  31  App.  D.  C.  505,  construing  proviso  to  section 
558  of  District  of  Columbia  Code,  prohibiting  notaries  public  from 
acting  in  o£Q.cial  capacity  before  any  Department  in  matter  in  which 
he  is  employed  as  attorney  as  including  notaries  of  other  States;  Mor- 
rison V.  State  ex.  rel.  Indianapolis  Free  Kindergarten,  181  Ind.  050, 105 
N.  E.  115,  construing  proviso  of  section  2  of  Laws  of  1901  as  amended 
in  1911,  to  make  levying  of  tax  for  free  kindergarten  mandatory  in 
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cities  of  more  than  one  hundred  thousand  population,  although  it  is 
discretionary  in  smaller  cities;  dissenting  opinion  in  Baker  v.  District 
of  Columbia^  39  App.  D.  C.  55,  majority  holding  proviBion  of  act  of 
1905  requiring  committee  of  insane  person  confined  in  government  hos- 
pital to  reimburse  District  for  care  of  lunatic  having  property  is  not 
retroactive  so  as  to  require  reimbursement  for  care  of  indigent  lunatic 
inheriting  estate  in  1910. 

Direct  appeal  to  Supreme  Court  from  Judgment  of  Oircnlt  Oouit  in  pro- 
ceeding Ify  Interstate  Commerce  Commissian  to  compel  production  of  books 
and  papers  and  giving  of  testimony,  is  authorised  by  proviso  of  section  8 
of  Act  of  1908. 

Approved  in  Ellis  v.  Interstate  Commerce  Commission,  237  U.  S.  442 ^ 
59  L.  Ed.  1040,  35  Sup.  Ct.  645,  holding  direct  appeal  lies  from  final 
order  of  District  Court,  upon  petition  of  Interstate  Commerce  Commis- 
sion, requiring  witness  to  answer  questions  and  to  produce  documents. 

Distinguished  in  Alexander  v.  United  States,  201  U.  S.  121,  50  L.  Ed. 
688,  26  Sup.  Ct.  356,  order  of  Circuit  Court  directing  witness  to  answer 
question  before  special  examiner  is  not  appealable. 

Relevancy  does  not  depend  upon  conclusiveness  of  testimony  ofPeredt 
but  upon  its  legitimate  tendency  to  estabUsh  controverted  fact. 

Approved  in  Moffatt  v.  United  States,  232  Fed.  534, 146  C.  C.  A.  480, 
holding  party  offering  relevant  evidence  in  criminal  case  need  not  ex- 
plain point  to  which  it  is  addressed  unless  required  by  court  to  do 
BO,  and  court  need  not  require  explanation  unless  requested  by  opposing 
party;  Norfolk  etc.  Terminal  Co.  v.  Rotolo,  195  Fed.  234,  115  C.  C.  A. 
183,  1  N.  C.  C.  A.  75,  holding  in  action  for  injuries  to  passenger  struck 
by  another  car  while  attempting  to  board  street-car,  evidence  of  custom 
of  company  to  stop  cars  for  passenge^  at  point  where  injury  occurred, 
although  not  sufficient  alone  to  prove  that  car  stopped  on  this  occa- 
sion, is  relevant;  Van  Dyke  v.  Doughty,  174  Mich.  360,  140  N.  W.  631, 
affirming  order  requiring  witnesses  to  answer  interrogatories  under 
letters  rogatory  from  court  of  another  State. 

Inquiry  of  board  of  character  of  Interstate  Commerce  Conmilssion 
should  not  be  too  narrowly  constrained  by  technical  rules  aa  to  admissibility 
of  proof;  its  function  is  one  of  investigation  and  should  net  be  hampered 
by  narrow  rules  of  coouMn  law  requiring  strict  correspondence  between  alle- 
gation and  proof. 

Approved  in  Interstate  Commerce  Commission  v.  Louisville  etc.  R.  R. 
Co.,  227  U.  S.  93,  57  L.  Ed.  434,  33  Sup.  Ct.  185,  holding  Interstate 
Commerce  Commission  cannot  base  order  establishing  rate  upon  in- 
formation gathered  under  provisions  of  section  12  of  Interstate  Com* 
merce  Act  as  basis  of  instituting  prosecutions  fo;r  violations  of  law 
and  for  other  purpose  where  party  is  entitled  to  hearing,  but  order 
must  be  based  on  evidence  in  particular  proceeding;  Whitfield  v. 
Ilanges,  222  Fed.  754,  138  C.  C.  A.  199,  holding  hearing  in  deportation 
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proceeding  is  not  fair  where  inspector  bases  findings  upon  hearsay  and 
ramors  of  alleged  facts,  which  there  was  no  evidence  to  support  and 
which  accused  had  no  opportunity  to  refute;  Manufacturers'  Light 
etc.  Co.  y.  Ott,  215  Fed.  ^46,  denying  injunction  to  restrain  enforce- 
ment of  gas  rates  fixed  by  State  commission  after  withdrawal  of  coun- 
sel of  gas  company  from  hearing  without  justification,  upon  expression 
by  member  of  commission  that  he  personally  would  be  glad  to  .have 
leading  counsel  withdraw  after  such  counsers  charges  against  com- 
mission's integrity  had  not  been  substantiated;  United  States  v.  Mil- 
waukee etc.  Transit  Co.,  142  Fed.  252,  unlawful  intent  to  take  rebates 
within  meaning  of  Elkins  Act  is  shown  where  transit  company  was 
organized  by  brewing  company  to  do  all  its  business  and  which  obtained 
rebates;  Federal  Mining  etc.  Co.  v.  Public  Utilities  Commission,  26 
Idaho,  401,  143  Pac.  1176,  holding  under  section  49  of  Public  Utilities 
Act  of  1913,  commission  is  not  bound  by  technical  rules  of  evidence, 
and  affirming  order  refusing  to  compel  water-power  company  to  per- 
mit plaintiff  to  examine  all  of  its  records,  files  and  pai>crs;  Farmers' 
Elevator  Co,  v.  Chicago  etc.  Ry.  Co.,  266  111.  572,  107  N.  E.  843,  order 
of  State  Public  Utilities  Commission  requi^ring  railroads  to  make  track 
connections,  not  based  upon  evidence  heard  by  it  but  upon  investiga- 
tion made  by  others  at  its  request,  is  void  under  act  of  1913  requirinjr 
personal  hearing;  St.  Louis  etc.  R.  Co.  v.  Williams,  25  Okl.  666,  107 
Pac.  430,  holding  State  Corporation  Commission  had  jurisdiction  to 
enter  order,  although  made  upon  petition  asking  for  regulation  of  in- 
terstate commerce,  where  order  did  not  interfere  with  interstate  com- 
merce. 

Distinguished  in  Hale  v.  Henkel,  201  U.  S.  73,  50  L.  Ed.  665,  26  Sup. 
Ct.  370,  corporation  charged  with  violation  of  Anti-trust  Act  is  entitled 
to  immunity  from  production  of  all  papers,  etc.;  In  re  Hale,  139  Fed. 
503,  subpoena  requiring  secretary  of  corporation  to  bring  all  papers 
with  him  before  grand  jury,  in  order  that  district  attorney  might  estab- 
lish violation  of  Anti-trust  Act,  is  unlawful. 

• 

Immunity  expressly  given  by  act  of  1893  amending  Interstate  Com- 
merce Act,  from  prosecution  or  forfeiture  of  estate  because  of  testimony 
given  in  pursuance  of  requirements  of  that  act,  obyiatet  constitutional  objec- 
tion based  upon  fifth  amendment. 

Approved  in  Ex  parte  Muncy,  72  Tex.  Cr.  557,  163  S.  W.  42,  holdin'x 
witness  in  homicide  case  offered  complete  immunity  may  be  imprisoned 
for  his  refusal  to  testify. 

Statutes   abridging  constitutional  privilege   of    witness.     Nqte,   2 
Ann.  Oas.  177. 

Constitutional  g^iaranty  against  self-incrimination.    Note,  1  Zi.  B. 
A.  (N.  S.)  170. 

Compulsory  production  in  proceeding  before  Interstate  Commerce  Com- 
mission under  section  12  of  Act  of  1889  and  1891,  and  authorizing  investi- 
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gation  of  bii8iii688  and  conditioiui  of  intentato  carriers  of  contracts  made  try 
coal  company,  snbsldiary  to  Interstate  carrier  for  purchase  of  output  of  inde- 
pendent coal  operators  at  tide  water,  made  for  purpose  of  controlling  trans- 
portation rates,  is  not  Tiolation  of  fourth  or  fifth  amendments. 

Approved  in  United  States  v.  Reading  Co.,  226  U.  S.  368,  57  L.  Ed. 
258,  33  Sap.  Ct.  90,  holding  series  of  pe^rpetnal  contracts  between  in- 
terstate carriers  and  independent  coal  operators  to  market  coal  at  tide 
water  at  agreed  percentage  were  parts  of  cance;rted  scheme  to  control 
sale  of  independent  ontput  at  tide  water,  and  were  within  prohibition 
of  Sherman  Anti-trust  Act  of  1890;  Flint  v.  Stone  Tracy  Co.,  220 
U.  S.  175,  Ann.  Gas.  1912B,  1312,  66  L.  Ed.  423,  31  Sup.  Ct.  342,  hold- 
ing Corporation  Tax  Law  of  1909,  requiring  tax  returns  to  be  filed  in 
office  of  Commissioner  of  Internal  Revenue  and  to  be  open  to  inspection 
as  public  records,  is  not  violation  of  fourth  amendment  protecting 
against  unreasonable  searches  and  seizures;  New  York  Cent.  R.  Co.  ▼. 
United  States,  165  Fed.  843,  91  C.  C.  A.  519,  holding  in  action  to  re- 
cover penalty  for  violation  of  twenty-eight  hour  law  of  1906,  admission 
in  evidence  of  waybills  produced  by  counsel  for  railroad  under  irregu- 
lar order  of  court  and  offered  in  evidence  by  opposing  party,  was  not 
prejudicial  error;  Interstate  Commerce  Commission  v.  Harriman,  157 
Fed.  440,  holding  banker  is  not  privileged  to  withhold  information  as 
to  identity  of  customer  depositing  railroad  stock  to  be  sold,  where  fact 
is  material  in  investigation  by  Interstate  Commerce  Commission  of 
consolidation  of  railroads;  Calhoun  v.  State,  144  Ga.  682,  87  S.  E.  894, 
holding  articles  taken  from  person  or  premises  of  accused,  tending  to 
establish  guilt  of  accused,  are  admissible  in  evidence,  although  ob- 
tained by  unlawful  search  and  seizure;  Smith  v.  State,  17  Ga.  App. 
698,  88  S.  £.  44,  holding  incriminating  evidence  taken  from  person 
accused  of  larceny  while  he  was  under  illegal  arrest,  may  be  used  as 
evidence  against  him  in  prosecution  for  carrying  concealed  weapon; 
National  Safe  Deposit  Co.  v.  Stead,  250  111.  610,  Ann.  Oas.  1912B,  430, 
95  N.  £.  983,  upholding  provision  of  Inheritance.  Tax  Act  of  1909  pro- 
hibiting safety  deposit  box  companies  from  delivering  property  of 
owner  since  deceased  without  notice  to  State,  and  without  State's  con- 
sent, if  property  is  subject  to  tax;  State  v.  Seaboard  etc.  Ry.  Co.,  169 
N.  C.  305,  84  S.  E.  288,  upholding  Public  Laws  1913,  c.  4,  §  5,  re- 
quiring record  of  receipt  and  delivery  of  intoxicating  liquor  to  be  kept 
and  to  be  open  for  inspection  by  officer  or  citizen  during  business 
hours;  dissenting  opinion  in  United  States  v.  Reading  Co.,  183  Fed. 
462,  473,  majority  holding  series  of  perpetual  contracts  of  interstate 
railroads,  through  their  subsidiary  coal  companies,  to  market  output 
of  independent  coal  operators  at  tide  water  at  specified  percentage, 
did  not  constitute  restraint  of  interstate  trade  in  violation  of  Sherman 
Anti-trust  Act. 

Distinguished  in  Weeks  v.  United  States,  232  U.  S.  397,  Ann.  Oas. 
19150,  1177,  L.  &.  A.  1016B,  834,  68  L.  Ed.  667,  34  Sup.  Ct.  341,  re- 
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versing  conviction  for  prejudicial  error  in  taking  letters  of  accused 
from  his  house  hy  Federal  official  acting  under  color  of  his  office  and 
using  them  upon  trial  after  seasonable  application  "was  made  foi*  their 
return;  The  Washtenaw,  163  Fed.  375,  holding  court  of  admiralty  has 
power^  upon  being  satisfied. as  to  justice  of  application  for  discovery, 
to  compel  production  of  books  and  papers. 

Admissibility  of  evidence  wrongfully  obtained.    Note,  186  Am.  St. 
Bep.  160. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  847. 

194  XT.  S.  48-73,  48  L.  Ed.  870,  24  Sup.  Ot.  596,  MINNESOTA  Y.  NOBTHEBK 
SEOUBITIES  CO. 

Oonsent  of  parties  can  never  confer  Juilsdiction  upon  Federal  court; 
and  if  record  does  not  afllrmativtiy  show  jurisdiction  in  Circuit  Court,  Su- 
preme Court  must  of  its  own  motion  so  declare,  and  make  sudi  order  as  will 
prevent  that  court  ftom  exercising  authority  not  conferred  upon  it  toy 
statute. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  420,  56  L.  Ed. 
524,  31  Sup.  Ct.  460,  holding  appellate  Federal  court  should  consider 
on  its  own  motion  question  of  jurisdiction  of  Federal  Circuit  Court  to 
which  cause  has  been  removed,  although  plaintiff  did  not  renew  motion 
to  remand  and  went  to  trial  in  Federal  court  on  merits;  Louisville  etc. 
R.  R.  Co.  V.  Mottley,  211  U.  S.  164,  53  L.  Bd.  128,  29  Sup.  Ct.  42,  hold- 
ing suit  to  compel  specific  performance  of  contract  for  annual  pass, 
stating  in  bill  that  refusal  is  based  on  anti-pass  provisions  of  Hepburn 
Act  of  1906;  is  not  removable  in  absence  of  diversity  of  citizenship, 
and  remanding  case  to  Circuit  Court  with  instructions  to  dismiss  for 
want  of  jurisdiction;  Thomas  v.  Board  of  Trustees,  196  U.  S.  211,  49 
L.  Ed.  164,  26  Sup.  Ct.  24,  jurisdiction  of  Circuit  Court  on  ground  of 
diverse  citiaenship  appears  when  complaint  avers  that  suit  is  between 
citizen  of  Michigan  and  board  of  trustees  of  Ohio  State  University, 
and  that  each  member  is  -citizen  of  Ohio;  United  States  v.  Chin  Dong 
Ying,  229  Fed.  817,  holding  order  of  dismissal  for  want  of  prosecution 
of  appeal  from  order  of  deportation  of  Chinese  person  is  final,  and 
case  cannot  be  restored  to  docket  even  with  consent  of  United  States 
attorney;  United  States  Envelope  Co.  v.  Transo  Paper  Co.,  229  Fed. 
679,  applying  rule  in  suit  for  infringement  of  patent;  In  re  Weedman 
Stave  Co.,  199  Fed.  952,  fact  that  creditor  presents  claim  in  insolvency 
proceedings  in  State  court  without  jurisdiction,  does  not  estop  him  from 
joining  in  petition  in  involuntary  bankruptcy  proceedings;  Younts  v. 
Southwestern  Tel.  &  Tel.  Co.,  192  Fed.  202,  denying  jurisdiction  of  suit 
by  individual  to  recover  penalties  imposed  by  laws  of  Arkansas  wliere 
acts  described  in  complaint  do  not  constitute  discrimination  or  par- 
tiality within  meaning  of  statute;  Katalla  Co.  v.  Rones,  186  Fed.  36, 
108  C.  C.  A.  132,  refusinjj  to  dismiss  action  for  injuries  brought  in 
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State  court  by  plaintiff,  in  fact  alien,  and  removed  to  Federal  'court  on 
ground  of  diversity  of  citizenship,  where  evidence  at  trial  showed  alien- 
age and  defendant  waived  jurisdiction  of  particular  district  by  filing 
removal  petition  and  entering  upon  trial  without  objection;  J.  J. 
McCaskill  Co.  v.  Dickson,  159  Fed.  705,  86  C.  C.  A.  572,  holding  aver- 
ments in  suit  by  attachment  as  assignee  of  contract,  that  assignor  is 
corporation  with  principal  offices  in  Florida,  and  that  defendant  resides 
beyond  limits  of  State  of  Florida,  are  insufficient  to  show  juris- 
'  diction  of  Federal  court  on  ground  of  diversity  of  citizenship ; 
Lewis  Pub.  Co.  v.  Wjrman,  152  Fed.  205,  holding  cause  of  action 
arising  under  postal  laws  and  involving  amount  in  excess  of  two 
thousand  dollars  is  removable  under  Judiciary  Act  of  1887  as  cor- 
rected by  act  of  1888;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  117, 
66  C.  C.  A.  179,  objection  to  jurisdiction  of  Circuit  Court  on  ground 
that  action  is  based  on  contract  and  it  does  not  appear  that  assignor 
could  have  maintained  action  in  that  court,  cannot  be  raised;  Litz  v. 
Bowe,  117  Va.  760,  L.  R.  A.  1916B,  799,  holding  equity  court  is  without 
jurisdiction  to  settle  dispute  regarding  title  to  land  and  boundaries. 

Case  cannot  be  removed  from  State  court  to  Feder&l  court  as  one  aris- 
ing under  Constitution,  laws  or  treaties  of  United  States,  unless  that  appears 
by  plaintifTs  statement  of  his  own  claim,  and  defects  of  that  statement 
capnot  be  supplied  by  statements  in  removal  petition  or  subsequent  plead- 
ings. 

Approved  in  Madison ville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  246,  49  L.  Ed.  465,  25  Sup.  Ct.  251,  proceeding  in  eminent  domain 
authorized  by  Ky.  Stats.,  §§  835-839,  is,  when  diversity  of  citizenship 
exists,  removable  to  Federal  court ;  Flas  v.  Illinois  Cent.  R.  Co.,  229  Fed. 
320,  holding  prohibition  of  rempval  in  section  6  of  Federal  Employers' 
Liability  Act  of  1908  does  not  apply  to  case  stating  in  single  count  cause 
of  action  under  Federal  act  or  under  State  statutes  and  common  law  and 
stating  intention  to  proceed  under  either  act  as  plaintiff  may  elect; 
W.  G.  Coyle  &  Co.  v.  Stem,  193  Fed.  585,  113  C.  C.  A.  450,  petition  to 
enforce  summary  sale  of  mortgaged  vessel  under  Louisiana  laws,  stating 
that  Federal  marshal  disregarding  State  law,  sold  such  vessel  to  defend- 
ant without  reading  mortgage  notices  does  not  show  controversy  re- 
movable as  arising  under  Federal  law;  The  Dalles  etc.  Ferry  Co.  v.  Hen- 
dryx,  189  Fed.  267,  suit  by  person  operating  interstate  feny  under  State 
license  granting  exclusive  ferry  right,  to  restrain  another  from  operating 
ferry  between  same  point  without  license,  does  not  involve  Federal  ques- 
tion, although  defendant  alleges  in  removal  petition  interference  witli 
interstate  commerce  by  plaintiff,  and  is  not  removable ;  Clark  v.  South- 
em  Pac.  Co.,  175  Fed.  125,  action  against  interstate  carrier  for  injuries 
received  by  brakeman  from  defective  appliance  on  railroad  in  territoi-y 
is  necessarily  under  Federal  Employers*  Liability  Act  of  1908  and  is 
removable  without  reference  to  diversity  of  citizenship;  People's  United 
States  Bank  v.  Goodwin,  160  Fed.  728,  action  for  libel  against  indi- 
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viduals  is  not  removable  upon  averments  in  removal  petition  that  action 
complained  of  by  officers  of  United  States  and  that  such  fact  was  omitted 
to  prevent  removal;  State  of  Or^on  v.  Three  Sisters  Irr.  Co.,  158  Fed. 
348,  holding  action  by  State  to  annnl  contract  for  redamation  of  arid 
lands,  depending  for  its  validity  npon  acts  of  Congress,  far  failure  to 
comply  with  contract,  is  removable  as  ease  arising  under  laws  of  United 
,  States;  Eaton  v.  Hoge,  141  Fed.  66,  5  Ann.  Gas.  487,  72  C.  C.  A.  74, 
in  suit  by  several  owners  of  water  rights  to  enjoin  diversion  of  water, 
matter  in  dispute  must  exceed  two  thousand  dollars  as  to  each  com- 
plainant to  give  Federal  court  jurisdiction;  Myrtle  v.  Nevada  etc.  Ry. 
Co.,  137  Fed.  196,  defense  that  car  was  not  equipped  with  safety  ap- 
pliances is  not  ground  for  removal  to  Federal  court;  Miller  v.  Clifford, 
133  Fed.  885,  5  L.  B.  A.  (K.  S.)  49,  67  C.  C.  A-  52,  in  suit  on  behalf  of 
creditors  of  insolvent  bank  against  stockholders  to  enforce  double  liabil- 
ity under  Colorado  statute,  there  is  no  separable  controversy  with  single 
defendant  which  entitles  him  to  remove  cause  to  Federal  court;  Inter- 
national etc.  Ry.  Co.  v.  Elder,  44  Tex.  Civ.  607,  99  S.  W.  857,  denying 
removal  of  action  by  switchman  for  injuries  resulting  from  failure  of 
railway  to  equip  with  automatic  couplers  as  required  by  law  as  against 
contention  of  defendant  that  petition  necessarily  implies  reliance  on  act 
of  Congress  requiring  automatic  couplers. 

Wliere,  notwitlistanding  allegations  of  complaint,  court  finds,  at  any 
time,  tliat  case  does  not  really  and  substantially  involve  controversy  within 
its  Jurisdiction,  then  by  express  command  of  act  of  1875,  its  duty  is  to  pro- 
ceed no  further,  but  to  dismiss  suit  or  remand  it  to  court  ftom  which  it 
was  removed. 

Approved  in  Steijrleder  v.  McQuesten,  198  U.  S.  143,  49  L.  Ed.  987, 
25  Sup.  Ct.  616,  want  of  jurisdiction  of  Circuit  Court  invoked  on  ground 
of  diverse  citizenship  may  be  raised  by  motion  to  dismiss;  Western 
Union  Tel.  Co.  v.  Southeast  etc.  Ry.  Co.,  208  Fed.  268,  269,  125  C.  C.  A. 
466,  holding  petition  of  telegraph  company  to  condemn  right  of  way  for 
its  line  on  railroad  right  of  way  under  State  statute  does  not  present 
Federal  question  because  condemnation  might  interfere  with  interstate 
commerce,  and  cause  is  not  removable  in  absence  of  diversity  of  citizen- 
ship; Beck  V.  Johnson,  169  Fed.  160,  161,  162,  holding  executive  regula- 
tion is  not  law  of  United  States  within  removal  act,  and  denying  removal 
of  action  for  death  as  one  arising  under  Federal  law;  Metropolitan 
Water  Co.  v.  Kansas  City,  164  Fed.  744,  holding  proceeding  by  city  to 
condemn  property  of  water  company  under  laws  of  Kansas  of  1908  is 
removable,  where  defendant  is  citizen  of  another  State  and  requisite 
amount  is  involved;  Tiemey  v.  Helvetia  Swiss  Fire  Ins.  Co.,  163  Fed. 
85,  denying  jurisdiction  of  action  by  assignee  of  chose  in  action  brought 
in  State  court  and  removed  to  Federal  court  on  ground  that  action  is 
between  citizen  of  United  States  residing  in  New  York  and  alien,  where 
record  does  not  show  causes  of  action  assigned  could  have  been  brought 
originally  in  Federal  court;  Carey  v.  Schmeltz,  221  Mo.  139,  119  S.  W. 
D48,  holding  appeal  from  judgment  sustaining  demurrer  to  petition  de- 
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manding  money  jadgment  for  amount  over  five  hundred  dollars,  based 
on  statute  of  another  State,  on  ground  that  court  erred  in  holding  statute 
penal  and  unenforceable  in  State,  instead  of  remedial,  does  not  raise 
Federal  question  under  full  faith  and  credit  clause,  so'  as  to  be  within 
jurisdiction  of  Supreme  Court. 

Distinguished  in  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  218 
Fed.  108,  109,  holding  suit  between  citizens  of  different  States  brought 
in  court  of  State  of  which  plaintiff  is  citizen,  but  not  in  district  of  his 
residence,  may  be  removed  by  defendant  who  is  citizen  of  another  State, 
although  it  could  not  have  been  brought  originally  in  Federal  court  to 
which  it  is  removed. 

Intention  of  Anti-tnist  Act  was  to  Umit  proceedings  in  equity  to  re- 
strain violations  of  such  act  to  those  instituted  in  name  of  United  States, 
under  section  4  of  the  act,  by  district  attorneys  acting  under  direction  of 
attorney  general,  thus  securing  enforcement  of  act,  so  far  as  direct  pro- 
ceedings in  equity  are  concerned,  according  to  some  uniform  plan. 

Approved  in  Union  Pacific  R.  R.  Co.  v.  Frank,  226  Fed.  909,  141 
C.  C.  A.  610,  denying  injunction  at  suit  of  minority  stockholder  to  re- 
strain control  of  railroad  by  another  railroad  in  violation  of  Sherman 
Anti-trust  Act,  where  no  special  damage  to  them  as  distinguished  from 
general  public  is  shown;  Com  Products  Refining  Co.  v.  Weigle,  221  Fed. 
996,  holding  Statute  of  Wisconsin  of  1913,  §  4601-a,  prescribing  method 
of  labeling  syrup  containing  glucose  and  prohibiting  sales  in  State  of 
syrup  not  so  labeled  is  void  as  to  interstate  commerce ;  Mitchell  v.  Hitch- 
man  Coal  etc.  Co.,  214  Fed.  714, 131  C.  C.  A.  426,  denying  injunction  in 
suit  by  mine  owner  to  restrain  labor  union  as  conspiracy  in  restraint  of . 
interstate  commerce  in  violation  of  Sherman  Anti-trust  Act  of  1890; 
Missouri  v.  Kettle  River  Co.,  214  Fed.  73,  130  C.  C.  A.  511,  holding 
under  Revised  Statutes  of  Missouri  1899,  §  1026,  requiring  foreign  cor- 
porations to  file  articles  with  Secretary  of  State  and  imposing  penalty 
for  violation,  that  report  of  Secretary  of  State  of  violation  of  act  is 
condition  precedent  to  action  by  prosecuting  attorney  to  recover  penalty ; 
Motion  Picture  Patents  Co.  v.  Eclair  Film  Co.,  208  Fed.  418,  fact  that 
corporation  is  monox)oly  in  violation  of  Anti-trust  Act  of  1890  and  may 
be  dissolved  in  suit  by  government  does  not  give  right  of  action  to  pri- 
vate individual  for  unfair  competition  without  showing  of  specific  injury 
not  suffered  in  common  with  others  in  same  trade ;  Houston  Coal  etc.  Co. 
V.  Norfolk  etc.  Ry.  Co.,  171  Fed.  726,  and  Columbus  Iron  etc.  Co.  v. 
Kanawha  etc.  Ry.  Co.,  171  Fed.  716,  both  holding  Federal  court  has  no 
jurisdiction  to  enjoin  filing  or  enforcement  of  schedule  of  interstate 
freight  rates  as  unreasonable,  in  advance  of  determination  of  unreason- 
ableness by  Interstate  Commerce  Commission;  Thacker  Coal  etc.  Co.  v. 
Norfolk  etc.  Ry.  Co.,  67  W.  Ya.  466,  28  L.  B.  A.  (N.  8.)  108,  68  S.  £. 
110,  holding  State  court  has  no  jurisdiction  to  enjoin  railroad  from  filing 
schedule  of  freight  rates  with  Interstate  Commerce  Commission  on 
ground  that  railroads  are  engaging  in  conspiracy  in  violation  of  Sher- 
man An ti- trust  Act. 
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Distingaislied  in  Bi^elow  v.  Calumet  &  Hecla  Minins:  Co.j  155  Fed. 
877,  granting  prcliminaiy  injunction  at  snit  of  stockholder,  who  is  officer 
and  director  of  corporation,  to  restrain  voting  of  stock  to  change  officers 
and  management  of  corporation,  pending  hearing  on  merits;  dissenting 
opinion  in  Southern  Pac.  Co.  v.  Arlington  Heights  Frait  Co.,  191  Fed. 
113,  111  C.  C.  A.  581,  majority  holding  suit  to  enjoin  enforcement  of 
interstate  rate  made  hy  railroads  as  violation  of  Interstate  Commerce 
Act  of  1887  and  its  amendments,  and  of  Sherman  Anti-trust  Act  of 
1890,  pending  determination  of  reasonableness  of  rate  by  Interstate 
Commerce  Commission,  involves  Federal  question  and  cannot  be  main- 
tained in  district  of  which  defendants  are  not  citizens  and  inhabitants, 
over  their  objection. 

194  U.  S.  73-88,  48  I..  Ed.  882,  24  Sup.  Ct.  605,  BEAVEB8  T.  HENKELu 

Sources  of  Information  upon  which  is  based  complaint  made  on  informa- 
tion and  belief  in  removal  proceeding  under  Bevlsed  Statutes,  section  1014, 
held  to  be  sufficiently  disclosed  by  supporting  affidavit. 

Approved  in  Ex  parte  Yordi,  166  Fed.  927,  holding  extradition  pro- 
ceedings are  not  invalidated  by  fact  that  record  and  depositions  were 
not  attached  to  complaint  made  upon  information  and  belief,  where 
such  record  and  deposition,  sufficient  to  show  commission  of  offense, 
were  before  commissioner  at  time  warrant  was  issued. 

Indictment  is  prima  facie  evidence  of  probable  cause  in  removal  pro- 
ceedingB  under  Revised  Statutes,  section  1014. 

Approved  in  In  re  Benson,  130  Fed.  487,  following  rule;  Henry  v. 
Henkel,  235  U.  S.  227,  229,  59  L.  Ed.  205,  206,  35  Sup.  Ct.  54,  refusing 
on  habeas  corpus  to  decide  questions  whether  Congress  has  power  to 
compel  witness  in  congressional  inquiry  to  make  nou criminatory  dis- 
closures and  whether  judge  has  jurisdiction  under  statute  alleged  in- 
valid to  commit  witness  refusing  to  testify;  Price  v.  Henkel,  216  U.  S. 
491,  64  L.  Ed.  585,  30  Sup.  Ct.  257,  holding  in  removal  proceeding  that 
prima  facie  case  of  probable  cause  made  by  indictment  in  demanding 
district  is  not  destroyed  by  indictment  in  district  where  found  and 
decision  of  commissioner  based  upon  evidence  and  not  excluding  evi- 
dence offered  to  show  want  of  probable  cause,  is  not  review^able  in  habeas 
corpns  proceeding;  In  re  Quinn,  176  Fed.  1021,  decision  in  pro- 
ceedings that  probable  cause  exists,  is  not  reviewable  on  habeas  corpus; 
Ex  parte  Ryan,  154  Fed.  217,  filing  of  certified  copy  of  indictment  in 
proceedings  for  removal  of  person  charged  with  criminal  offense  from 
one  Federal  district  to  another  makes  prima  facie  case  which  is  not 
overcome  by  bare  denial  by  accused  under  oath  of  offense  charged; 
United  States  v.  Green,  136  Fed.  631,  637,  656,  applying  rule  to  indict- 
ments charging- bribery  of  government  officer  and  conspiracy  to  defraud 
government;  Eureka  County  Bank  Habeas  Corpus  Cases,  35  Nev.  119, 
126  Pac.  667,  holding  on  habeas  corpus  proceeding  to  release  bank  offi- 
cials held  for  offense  under  act  of  1909  of  receiving  deposits  knowing 
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bank  was 'in  solvent,  court  may  hear  testimony  to  establish  facts^  not- 
withstanding opposition  thereto. 

Distin^ished  in  Tinsley  v.  Treat,  205  U.  S.  28,  29,  31,  61  L.  Ed.  693, 
27  Sup.  Ct.  430,  while  in  removal  proceeding  under  Rev.  Stats.,  §  1014, 
indictment  is  prima  facie  evidence  of  probable  cause,  it  is  not  conclusive, 
and  refusal  of  commissioner  to  hear  evidence  for  purpose  of  showing  no 
offense  had  been  committed  triable  in  district  to  wliieh  removal  was 
sought  was  denial  of  constitutional  right ;  Hastings  v.  Murchre,  219  Fed. 
88,  134  C.  C.  A.  1,  holding  indictment  is  not  collusive,  but  only  prima 
facie  evidence  of  probable  cause  in  removal  proceeding  under  Rev. 
Stats.,  §  1014,  and  refusal  of  commissioner  to  permit  accused  to  pre- 
sent evidence  of  want  of  probable  cause  is  reversible  error. 

Sufficiency  of  indictment,  so  far  as  respects  technical  objections,  is  to 
be  determined  by  court  in  wMch  It  is  found,  and  is  not  matter  of  inquiry 
in  removal  proceedings. 

Approved  in  Farr  v.  Palmer,  24  App.  D.  C.  237,  238,  and  Green  v. 
MacDougall,  199  U.  S.  601,  50  L.  Ed.  328,  26  Sup.  Ct.  748,  both  following 
rule;  Benson  v.  Henkel,  198  U.  S.  10,  49  L.  Ed.  922,  25  Sup.  Ct.  569, 
commissioner  on  proceedings  to  remove  criminal  proceedings  to  anotiier 
district  cannot  pass  on  sufficiency  of  indictment;  United  States  v.  Bar- 
ber, 157  Fed.  892,  holding  in  summary  proceeding  involving  only  ques- 
tion of  probable  cause,  indictment  is  sufficient  to  warrant  removal  of 
defendants  to  court  of  original  jurisdiction,  where  questions  of  plead- 
ing may  receive  fair  and  deliberate  consideration;  Ex  parte  Black,  147 
Fed.  836,  on  application  for  removal  of  Federal  prisoner  to  district  of 
indictment,  removing  judge  must  pass  on  validity  of  indictment. 

BemoTal  order  is  issuable  by  judge  of  district  of  arrest. 
Approved  in  dissenting  opinion  in  Benson  v.  Henkel,  198  U.  S.  16, 
49  L.  Ed.  924,  25  Sup.  Ct.  569,  majority  holding  commissioner  in  pro- 
ceedings to  remove  criminal  proceeding  to  another  district  cannot  pass 
on  sufficiency  of  indictment. 

194  V.  8.  88-104,  48  L.  Ed.  888,  24  Sup.  Ot.  590,  HOTiaHTON  T.  PAYNE. 

Periodical,  within  meaning  of  Postoffice  Appropriation  Bill  of  1879  is 
publication  appearing  at  stated  intervals  containing  variety  of  original  arti- 
cles by  diirerent  authors,  each  number  incomplete  in  itself  and  indicating 
relation  with  other  numbers  of  series. 

Approved  in  Smith  v.  Payne,  194  U.  S.  105,  48  L.  Ed.  893,  24  Sup.  Ct. 
595,  following  rule;  Smith  v.  Hitchcock,  226  U.  S.  58,  57  L.  Ed.  123, 
33  Sup.  Ct.  6  (affirming  34  App.  D.  C.  532,  533),  refusing  to  enjoin 
Postmaster-general  from  revoking  second-class  mailing  privilege  for 
jserial  publications  which  are  not  periodicals,  but  books  within  meaning 
of  section  17  of  Act  of  1879  relating  to  third-class  matter;  United  States 
V.  Cortelyou,  28  App.  D.  C.  576,  12  L.  E.  A.  (N.  S.)  166,  denying  man- 
damus to  compel  Postmaster-general  to  admit  publication  to  mails  as 
second-class  matter;  dissenting  opinion  in  Bates  etc.  Co.  v.  Payne,  194 
XIX— 8 
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TT.  S.  Ill,  48  L.  Ed.  896,  24  Sup.  Ct.  595,  majority  upholding  refusal 
of  Pofitmaster-gencral  to  admit  as  second-class  matter  monthly  periodi- 
cal,  each   issue   complete  in  itself  and  treating  of  works   of  single - 
musicians. 

Distinguished  in  dissenting  opinion  in  Smith  y.  Payne,  194  U.  S.  105, 
48  L.  Ed.  894,  24  Sup.  Ct.  595,  majority  following  rule. 

Contemporaneous  construction  is  rule  of  interpretation  applied  where 
language  of  statute  is  ambiguous  and  does  not  preclude  inquiry  by  court  as 
to  original  correctness  of  such  constmcion.  Custom  of  department,  however 
long  continued,  must  yield  to  positive  language  of  statute.  ] 

Approved  in  United  States  v.  Toledo  Newspraper  Co.,  220  Fed.  477, 
construing  act  of  1831  (Rev.  Stats.,  §  725,  Judicial  Code,  §  268),  not  to 
exempt  publish  era  and  editors  from  attachment  for  contempt  for  publi- 
cations tending  to  embarrass  judge  in  consideration  of  pending  case; 
United  States  v.  Atlanta  Journal  Co.,  210  Fed.  277,  127  C.  C.  A.  123, 
holding  regulation  of  Postmaster-general  limiting  number  of  sample 
copies  of  publication  of  second-class  to  be  mailed  at  one  cent  per  pound 
rate,  is  unauthorized  restriction  of  provision  of  act  of  1886  authorizing 
mailing  of  sample  copies  at  that  rate  without  limitation  as  to  quantity ; 
Baker  v.  Swigart,  199  Fed.  867,  118  C.  C.  A.  313,  holding  under  provi- 
sion of  Reclamation  Act  of  1902,  authorizing  Secretary  of  Interior  to 
use  reclamation  fund  for  maintenance  and  operation  of  reclamation 
works  constructed  under  such  act  until  major  portion  of  irrigated  lands 
pass  into  private  ownership,  secretary  is  not  authorized  to  make  addi- 
tional annual  assessments  for  coet  of  maintenance  prior  to  time  when 
management  passes  to  land  owners;  Brooklyn  Daily  Eagle  v.  Yoorhies, 
181  Fed.  581,  holding  Federal  court  has  jurisdiction  of  suit  to  restrain 
Postmaster-general  from  excluding  from  mails  as  lottery  under  Rev. 
Stats.,  §  3894,  newspaper  advertising  contest  for  prizes  for  best  compo- 
sition on  name  of  breakfast  food;  Richards  v.  Meissner,  155  Fed.  137, 
holding  in  suit  under  Rev.  Stats.,  §  4915,  to  compel  issuance  of  patent 
to  complainant  for  invention  patented  to  defendant,  evidence  is  admis- 
sible to  show  defendant's  patent  is  void  for  anticipation,  although  it  is 
not  within  issues  and  will  defeat  action;  Lewis  Pub.  Co.  v.  Wyman,  152 
Fed.  791,  holding  Federal  court  has  jurisdiction  to  re-examine  action  of 
Postmaster-general  acting  without  authority  or  in  excess  of  power 
granted  by  act  of  Congress,  or  where  he  misconstrues  legal  effect  of 
statute  under  which  he  is  acting;  Luchs  v.  Christman,  42  App.  D.  C.  330, 
holding  action  against  commissioners  of  District  of  Columbia  to  compel 
execution  and  delivery  of  tax  deed  to  holder  of  tax  sale  certificate  is  not 
one  for  recovery  of  land  within  fifteen  year  period  of  limitation  of  D.  C. 
Code,  §  1265,  but  is  within  three  year  limitation  of  same  section ;  United 
States  V.  Ingham^  38  App.  D.  C.  381,  granting  mandamus  to  compel* 
superintendent  of  insurance  to  accept  license  fee  tendered  and  grant 
license  to  insurance  solicitor,  although  he  is  already  licensed  to  act  as 
solicitor  for  another  insurance  company,  under  sections  654,  655,  D.  C. 
Code;  Columbian  Correspondence  College  v.  Wynne,  25  App.  D.  C.  153, 
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holding  Poetmaster-general  is  not  bound  by  predecessor's  eons  true  tion 
of  statute  relating  to  second-class  mail  matter,  so  as  to  preclude  him 
from  revoking  certificate  of  entry  of  publication  as  second-class  matter, 
where  no  rested  right  has  been  created  by  such  certificate ;  State  v.  Rut- 
land R.  Co.,  81  Vt.  513,  71  Atl.  199,  construing  statute  imposing  tax  for 
each  fiscal  year  on  appraised  value  of  corporate  franchises  payable 
semi-annually,  and  providing  railroad  may  in  lieu  thereof  pay  graduated 
gross  earnings  tax  annually,  as  requiring  rate  of  gross  earnings  tax  to 
be  determined  on  gross  earnings  during  fiscal  year  for  which  tax  is  to 
be  paid. 

Distinguished  in  United  States  v.  Macfarland,  28  App.  D.  C.  563,  hold- 
ing municipal  authorities  having  power  under  statutes  to  make  plumbing 
regulations  and  to  impose  penalty  of  fine  or  imprisonment  upon  person 
violating  r^ulations  have  no  authority  to  impose  additional  penalty  of 
revocation  of  license  issued  to  plumber;  Allen  v.  United  States,  26  App. 
D.  C.  23,  holding  motion  to  dissolve  interference  in  patent  office  before 
hearing  of  question  of  priority,  is  interlocutory  and  not  appealable  under 
sections  482,  4904,  or  1909  of  the  Revised  Statutes. 

Effect  given  by  courts  to  contemporaneous  practical  construction  of 
unambiguous  statute.    Note,  10  Ann.  Oas.  51,  53.  ' 

Miscellaneous.  Cited  in  Cortelyou  v.  Houghton,  27  App.  D.  C.  190, 
and  Houghton  v.  Cortelyou,  208  U.  S.  154,  52  L.  Ed.  433,  28  Sup.  Ct. 
234,  both  reciting  history  of  litigation. 

194  V.  S.  104-105,  48  L.  Ed.  893,  24  Sup.  Ot.  595,  SMITH  ▼.  PAYlfE. 

Periodical,  within  meaning  of  Postofflce  Appropriation  BlU  of  1879,  is 
publication  appearing  at  stated  intervals,  containing  original  articles  by 
different  authors^  and  each  number  incomplete  in  itself  and  indicating  rela- 
tion with  other  numbers  of  series. 

Approved  in  Smith  v.  Hitchcock,  226  U.  S.  58,  57  L.  Ed.  123,  33  Sup. 
Ct.  6,  refusing  to  enjoin  Postmaster-general  from  revoking  second-class 
mailing  privileges  for  serial  publications  purporting  to  be  series  of 
adventures  of  same  person,  which  are  not  periodicals,  but  books  within 
meaning  of  section  17  of  Act  of  1879,  relating  to  third-class  matter. 

194  U.  8.  106-112,  48  I..  Ed.  894,  24  Sup.  Ot.  595,  BATES  9t  QUILD  00.  ▼. 
PATNE. 

Where  decision  of  questions  of  fact  is  committed  by  Oongress  to  Judg- 
ment and  discretion  of  head  of  department,  his  decision  is  condnsiye,  and 
even  upon  questions  of  mixed  law  and  fact,  his  action  will  carry  strong 
presomptlon  of  correctness,  and  courts  wiD  not  ordinarily  review  it,  though 
thay  have  power  and  may  occasionally  do  so. 

Approved  in  Central  Trust  Co.  v.  Central  Trust  Co.  of  Illinois,  216 
U.  S.  261,  262, 17  Ann.  Oaa.  1066,  54  L.  Ed.  472,  30  Sup.  Ct.  341,  uphold- 
ing order  of  first  assistant  Postmaster-general  directing  delivery  of  mail 
addressed  Central  Trust  Co.,  Chicago,  to  Central  Trust  Co.  of  Illinois, 
instead  of  to  South  Dakota  corporation  having  name  of  Central  Trust 
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TT.  S.  lU,  48  li.  Ed.  896,  24  Sup.  Ct.  595,  majority  upholding  refusal 
of  Poetmaster-general  to  admit  as  second-class  matter  monthly  period!- 
caly  each  issue  complete  in  itself  and  treating  of  works   of  single- 
musicians. 

Distinguished  in  dissenting  opinion  in  Smith  ▼.  Payne,  194  U.  S.  105, 
48  L.  Ed.  894,  24  Sup.  Ct.  595,  majority  following  rule. 

€k>iitemporaneons  construction  is  rule  of  interpretation  applied  where 
language  of  statute  is  ambiguous  and  does  not  preclude  Inquiry  by  court  as 
to  original  correctness  of  such  construcion.  Custom  of  department,  howeyer 
long  continued,  must  yield  to  positive  language  of  statute.  | 

Approved  in  United  States  v.  Toledo  Newspraper  Co.,  220  Fed.  477, 
construing  act  of  1831  (Rev.  Stats.,  §  725,  Judicial  Code,  §  268),  not  to 
exempt  publish ci-s  and  editors  from  attachment  for  contempt  for  publi- 
cations tending  to  embarrass  judge  in  consideration  of  pending  ease; 
United  States  v.  Atlanta  Journal  Co.,  210  Fed.  277,  127  C.  C.  A.  123, 
holding  regulation  of  Postmaster-general  limiting  number  of  sample 
copies  of  publication  of  second-class  to  be  mailed  at  one  cent  per  pound 
rate,  is  unsuthorized  restriction  of  provision  of  act  of  1885  authorizing 
mailing  of  sample  copies  at  that  rate  without  limitation  as  to  quantity ; 
Baker  v.  Swigart,  199  Fed.  867,  118  C.  C.  A.  313,  holding  under  provi- 
sion of  Reclamation  Act  of  1902,  authorizing  Secretary  of  Interior  to 
use  reclamation  fund  for  maintenance  and  operation  of  reclamation 
works  constructed  under  such  act  until  major  portion  of  irrigated  lands 
pass  into  private  ownership,  secretary  is  not  authorized  to  make  addi- 
tional annual  assessments  for  cost  of  maintenance  prior  to  time  when 
management  passes  to  land  owners;  Brooklyn  Daily  Eagle  v.  Voorhies, 
181  Fed.  581,  holding  Federal  court  has  jurisdiction  of  suit  to  restrain 
Postmaster-general  from  excluding  from  mails  as  lottery  under  Rev. 
Stats.,  §  3894,  newspaper  advertising  contest  for  prizes  for  best  compo- 
sition on  name  of  breakfast  food;  Richards  v.  Meissner,  155  Fed.  137, 
holding  in  suit  under  Rev.  Stats.,  §  4915,  to  compel  issuance  of  patent 
to  complainant  for  invention  patented  to  defendant,  evidence  is  admis- 
sible to  show  defendant's  patent  is  void  for  anticipation,  although  it  is 
not  within  issues  and  will  defeat  action ;  Lewis  Pub.  Co.  v.  Wyman,  152 
Fed.  791,  holding  Federal  court  has  jurisdiction  to  re-examine  action  of 
Postmaster-general  acting  without  authority  or  in  excess  of  power 
<n^anted  by  act  of  Congress,  or  where  he  misconstrues  legal  effect  of 
statute  under  which  he  is  acting;  Luchs  v.  Christman,  42  App.  D.  C.  330, 
holding  action  against  commissioners  of  District  of  Columbia  to  compel 
execution  and  delivery  of  tax  deed  to  holder  of  tax  sale  certificate  is  not 
one  for  recovery  of  land  within  fifteen  year  period  of  limitation  of  D.  C. 
Code,  §  .1265,  but  is  within  three  year  limitation  of  same  section ;  United 
States  V.  Ingham^  38  App.  D.  C.  381,  granting  mandamus  to  compel" 
superintendent  of  insurance  to  accept  license  fee  tendered  and  grant 
license  to  insurance  solicitor,  although  he  is  already  licensed  to  act  as 
solicitor  for  another  insurance  company,  under  sections  654,  655,  D.  C. 
Code;  Columbian  Correspondence  College  v.  Wynne,  25  App.  D.  C.  153, 
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holding  Postmaster-general  is  not  bound  foy  predecessor's  construction 
of  statute  relating  to  second-class  mail  matter,  so  as  to  preclude  him 
from  revoking  certificate  of  entry  of  publication  as  second-class  matter, 
when  no  vested  right  has  been  created  by  such  certificate ;  State  v.  Rut- 
land R.  Co.;  81  Vt.  513,  71  Atl.  199,  construing  statute  imposing  tax  for 
each  fiscal  year  on  appraised  value  of  corporate  franchises  payable 
semi-annually,  and  providing  railroad  may  in  lieu  thereof  pay  graduated 
gross  earnings  tax  annually,  as  requiring  rate  of  gross  earnings  tax  to 
be  determined  on  gross  earnings  during  fiscal  year  for  which  tax  is  to 
be  {mid. 

Distinguished  in  United  States  v.  Macfarland,  28  App.  D.  C.  563,  hold- 
ing municipal  authorities  having  power  under  statutes  to  make  plumbing 
regulati<ms  and  to  impose  penalty  of  fine  or  imprisonment  upon  person 
violating  regulations  have  no  authority  to  impose  additional  penalty  of 
revocation  of  license  issued  to  plumber;  Allen  v.  United  States,  26  App. 
D.  0.  23,  holding  motion  to  diraolve  interference  in  patent  office  before 
hearing  of  question  of  priority,  is  interlocutory  and  not  appealable  under 
sections  482,  4904,  or  1909  of  the  Revised  Statutes. 

Effect  given  by  courts  to  contemporaneous  practical  construction  of 
unambiguous  statute.    Note,  10  Ann.  Oas.  51,  63.  ' 

Miscellaneous.  Cited  in  Cortelyou  v.  Houghton,  27  App.  D.  C.  190, 
and  Houghton  v.  Cortelyou,  208  U.  S.  154,  52  L.  Ed.  433,  28  Sup.  Ct. 
234,  both  reciting  history  of  litigation. 

194  V.  S.  104-105,  48  L.  Ed.  893,  24  Sup.  Ot.  595,  SMITH  ▼.  PAYKIS. 

Periodical,  within  meaning  of  Postofilce  Appropriation  BiU  of  1879,  is 
publication  appearing  at  stated  intervals,  containing  original  articles  by 
different  authors^  and  each  number  incomplete  in  itself  and  indicating  rela- 
tion irith  other  numbers  of  series. 

Approved  in  Smith  v.  Hitchcock,  226  U.  S.  58,  57  L.  Ed.  123,  33  Sup. 
Ct.  6,  refusing  to  enjoin  Postmaster-general  from  revoking  second-class 
mailing  privileges  for  serial  publications  purporting  to  be  series  of 
adventures  of  same  person,  which  are  not  periodicals,  but  books  within 
meaning  of  section  17  of  Act  of  1879,  relating  to  third-class  matter. 

194  U.  8.  106-112,  48  I..  Ed.  894,  24  Sup.  Ct.  595,  BATES  ft  GVILD  00.  ▼. 
PAYKE. 

Where  decijiion  of  (inestions  of  fact  is  committed  by  Oongreei  to  Judg- 
ment and  discretion  of  head  of  department,  his  decision  la  conclusiTe,  and 
even  upon  questions  of  mixed  law  and  fact,  his  action  will  carry  strong 
presomption  of  correctness,  and  courts  will  not  ordinarily  review  it,  though 
mufj  have  power  and  may  occasionally  do  so. 

Approved  in  Central  Trust  Co.  v.  Central  Trust  Co.  of  Illinois,  216 
U.  S.  261,  262, 17  Ann.  Oa«.  1066,  54  L.  Ed.  472,  30  Sup.  Ct.  341,  uphold- 
ing order  of  first  assistant  Postmaster-general  directing  delivery  of  mail 
addressed  Central  Trust  Co.,  Chicago,  to  Central  Trust  Co.  of  Illinois, 
instead  of  to  South  Dakota  corporation  having  name  of  Central  Trust 
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Co.;  National  Life  Ins.  Co.  of  U.  S.  A.  v.  National  Life  Ins.  Co., 
209  U.  S.  325,  62  L.  Ed.  815»  28  Sup.  Ct.  641,  upholding  special  order  of 
Postoflfice  Department  directing  delivery  of  mail  not  haTing  street  and 
number  to  National  Life  Insurance  Company,  corpoxmtioa  first  having 
adopted  name ;  Public  Clearing  House  v.  Cojme,  194  U.  S.  508,  509,  48 
L.  Ed.  1098,  1099,  24  Sup.  Ct.  789,  law  empowering  Postmaster-general 
to  seize  letters  addressed  to  persons  conducting  fraudulent  business  ia 
valid ;  Sanden  v.  Morgan,  225  Fed.  268,  holding  plaintiff  in  suit  to  enjoin 
enforcement  of  fraud  order  issued  by  Postmaster-general  under  Rev. 
Stats.,  §  §  3929,  4041,  pending  his  trial  for  fraudulent  use  of  mails,  has 
burden  of  overcoming  presumption  that  Postmaster-general 's  conclusions 
were  right;  Frick  v.  Lewis,  195  Fed.  696,  116  C.  C.  A.  493,  and  United 
States  ex  rel.  Bander  v.  Uhl,  211  Fed.  632, 128  C.  C.  A.  560,  both  uphold- 
ing order  of  deportation  of  alien  under  act  of  1907  by  Secretary  of 
Labor  where  there  was  proper  hearing  and  evidence  to  sustain  charge  of 
bringing  woman  into  country  for  immoral  purpose;  Brown  v.  Foster, 
194  Fed.  857,  116  C.  C.  A.  1,  upholding  decision  of  Commissioner  of 
Internal  Revenue  under  Rev.  Stats.,  §  3293,  requiring  new  warehousing 
bond,  where  principal  obligor  had  left  country,  liquor  had  been  seized 
for  violation  of  revenue  laws  and  declared  forfeited,  then  released  to 
person  other  than  original  distiller,  and  surety  notified  commissioner 
that  it  was  no  longer  bound ;  Branaman  v.  Harris,  189  Fed.  464,  uphold- 
ing fraud  order  issued  by  Postmaster-general  under  sections  3929,  4041, 
Revised  Statutes,  against  person  conducting  by  mail  business  of  treat- 
ing cases  of  deafness  as  specialist ;  Lewis  Pub.  Co.  v.  Wyman,  182  Fed. 
18, 104  C.  C.  A.  453,  where,  in  suit  to  enjoin  order  of  Postmaster-general 
limiting  number  of  sample  copies  of  publication  to  be  sent  at  one  cent 
per  pound  rate,  injunction  is  denied,  suit  will  be  retained  to  allow  re- 
covery of  excess  postage  paid  under  protest  during  controversy,  as  such 
recovery  and  also  relief  against  bond  for  other  pa3anents  may  be  at  law ; 
Brooklyn  Daily  Eagle  v.  Voorhies,  181  Fed.  581,  holding  Federal  court 
has  jurisdiction  of  suit  to  restrain  Postmaster-general  from  excluding 
from  mails  as  lottery  under  Rev.  Stats.,  §  3894,  newspaper  advertising 
contest  for  prizes  for  best  composition  on  name  of  breakfast  food ;  Put- 
nam V.  Morgan,  172  Fed.  451,  refusing  to  enjoin  enforcement  of  fraud 
order  issued  by  Postmaster-general  where  it  is  supported  by  evidence; 
People's  United  States  Bank  v.  Gilson,  161  Fed.  290,  88  C.  C.  A.  332, 
refusing  to  enjoin  postmaster  from  returning  letters  and  packages  ad- 
dressed to  bank,  containing  drafts  and  checks,  under  fraud  order  of 
Postmaster-general  supported  by  evidence;  Lewis  Pub.  Co.  v.  Wyman, 
152  Fed.  791,  holding  order  of  Postoffice  Department  excluding  publica- 
tion from  mails  as  second-class  matter  is  void,  where  hearing  was  limited 
to  number  of  copies  publisher  was  entitled  to  mail  as  second  class; 
United  States  v.  Hyams,  146  Fed.  19,  76  C.  C.  A.  523,  rule  of  commis- 
sioner of  internal  revenue  that  to  recover  rebates  proofs  must  be  satis- 
factoiy  to  them  is  invalid;  People's  U.  8.  Bank  v.  Gilson,  140  Fed.  8, 
Postoffice  Department  has  power  to  determine  whether  or  not  matter 
is  nonmailable;  United  States  v.  Cortelyoui  28  App.  D.  C.  576,  12  L. 
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R.  A.  (N.  S.)  166,  denying  mandamus  to  compel  Postmaster-general  to 
admit  publication  to  mails  as  second-class  matter,  where  decision  that 
publication  is  not  periodical  involves  discretion  and  is  not  clearly  wrong; 
Columbian  Correspondence  College  v.  Wynne,  25  App.  D.  C,  153,  deny- 
ing injunction  to  restrain  Postmaster-general  from  revoking  certificate  of 
entry  of  publication  as  second-class  mail  matter;  Enterprise  Irr.  District 
V.  Tri-State  Land  Co.,  92  Neb.  143,  138  N.  W.  179,  Irrigation  Act  of 
1895  creating  Stat^  Board  of  Irrigation  with  power  to  determine  prior- 
ities is  valid;  Ormsby  County  v.  Kearney,  37  Nev.  343,  142  Pac.  807, 
upholding  Statute  of  1913,  c.  140,  authorizing  State  engineer  to  investi- 
gate and  determine  relative  rights  of  water  appropriators  or  users  on 
streams,  construed  as  administrative  only  and  not  to  impair  vested 
rights;  Builders'  Material  Supply  Co.  v.  Schocn,  86  N.  J.  L.  106,  91  Atl. 
314,  upholding  order  of  public  utility  commissioners. fixing  compensation 
to  be  paid  by  railway  company  for  use  of  bridge  over  Passaic  River, 
made  under  authority  of  statute;  Commission  of  Fisheries  v.  Hampton 
Roads  Oyster  Packers'  etc,  Assn.,  109  Va.  582,  64  S.  E.  1047,  uphold- 
ing provision  of  Code  of  1887  as  amended  by  act  of  1892  (Code  1904, 
p.  1090),  prohibiting  oyster-planting  in  natural  oyster-beds  and  con- 
ferring power  on  inspector  to  remove  stakes  after  notice  to  owner  and 
refusal  ijt  remove  same,  and  making  decision  of  commission,  after  hear- 
ing, conclusive  of  all  controversies. 

Power  of  courts  as  to  rulings  of  Postoffice  Department.    Note,  12 
L.  R.  A.  166. 

Contemporaneous  courtnictloii  is  rule  of  InterpretaUon  applied  to  am.- 
bignons  statute,  and  does  not  preclude  Inquiry  by  court  as  to  original  cor- 
rectuesB  of  such  construction,  aad  custom  of  department,  bowever  long  con- 
tinued, must  yield  to  positive  language  of  statute. 

Approved  in  Burrage  v.  Bristol  Co.,  210  Mass.  302,  96  N.  E.  720, 
allowing  attorneys'  fees,  under  Revised  Laws,  c.  165,  §  44,  to  attorney 
conducting  disbarment  proceedings. 

Periodical  within  meaning  of  Postoffice  Appropriation  BUI  of  1879  is 
publication  appearing  at  stated  intervals  containing  variety  of  original  arti- 
cles by  different  authors,  each  number  of  publication  Incomplete  in  itself 
and  indicating  relation  to  other  numbers  of  series. 

Approved  in  Smith  v.  Hitchcock,  226  U.  S.  58,  67  L.  Ed.  122,  33  Sup. 
Ct.  6  (affirming  34  App.  D:  C.  530),  refusing  to  enjoin  Postmaster- 
general  from  revoking  second-class  mailing  privileges  for  serial  publi- 
cations, which  are  not  periodicals,  but  books  within  meaning  of  section 
17  of  Act  of  1879,  relating  to  third-class  matter;  dissenting  opinion  in 
Smith  V.  Payne,  194  U.  S.  105,  48  L.  Ed.  893,  24  Sup.  Ct.  595,  majority 
holdincr  books  complete  in  themselves  published  at  stated  intervals  in 
consecutive  numbers  not  entitled  to  second-class  rates* 
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194  V.  8.  112-120,  48  I..  Ed.  896»  24  Sap.  Ot.  586,  PACmO  ELECTRIC  BT. 
CO.  ▼.  LOS  ANOELES. 

JnriBdictioii  depends  primarily  upon  allegatione  of  bill,  not  apon  facta 
as  they  may  subsequently  torn  out. 

Approved  in  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  65,  48 
L.  Ed.  879,  24  Sup.  Ct.  598,  allegation  that  full  faith  and  credit  will 
not  be  given  to  public  acts  of  estate  if  foreign  corporation  is  allowed 
to  carry  on  its  business  there  does  not  present  question  for  Federal 
court ;  Stafford  v.  Norfolk  etc.  Ry.  Co.,  202  Fed.  607,  holding  action  for 
death  under  Federal  Employers'  Liability  Act  is  not  removable;  Beck 
V.  Johnson,  169  Fed.  161,  holding  executive  regulation  is  not  law  of 
United  States  within  Removal  Act,  and  denying  removal  to  Federal 
court  of  action  for  death  as  case  arising  under  Federal  law. 

Order  of  council  granting  street  railway  franchise  to  person  not  next 
highest  bidder  as  required  by  Calif oimia  statute  of  1901  is  Toid  and  is  not 
contract,  obligation  of  wbich  is  impaired  by  subsequent  orders  of  counciL 
Approved  in  Des  Moines  City  Ry.  Co.  v.  Des  Moines,  151  Fed.  860, 
liolding  resolution  of  city  council  directing  removal  of  street  railway 
tracks  from  street  is  law  within  meaning  of  contract  clause  of  Federal 
Constitution. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Con- 
stitution against  impairment  of  contracts.    Note,  12  Ann.  Cas. 
*504. 

194  V.  &  120-186,  48  L.  Ed.  900,  24  Snp.  Ot.  581,  SLATER  ▼.  BOXZICAN 
NATIONAL  R.  B.  CO. 

Law  of  place  of  act  governs  extent  and  existence  of  obligation. 
Approved  in  The  Eagle  Point,  142  Fed.  463,  73  C.  C.  A.  569,  where 
two  English  vessels  both  at  fault  for  collision  at  sea,  English  law  as  to 
amount  recoverable  by  cargo  owner  from  each  governs;  Williams  v. 
Camden  etc.  Ry.  Co.,  138  Fed.  574,  576,  upholding  right  of  Kentucky 
personal  representative  of  one  killed  in  Ohio  to  sue  foreign  corporation 
in  Kentucky  for  wrongful  death  under  Ohio  statute;  The  Saginaw,  139 
Fed.  908,  in  enforcing  right  of  action  for  death  in  collision  on  high 
seas  given  by  law  of  State  to  which  both  vessels  belonged,  measure  of 
damages  governed  by  law  of  such  State;  Dennis  v.  Atlantic  Coast  Line 
R.  R.  Co.,  70  S.  C.  258,  106  Am.  St.  Rep.  746,  49  S.  E.  870,  North  Caro- 
lina statute  of  limitations  for  action  for  wrongful  death  applies  to 
action  under  statute  of  that  State  brought  in  this  State. 

Law  of  place  where  wrongful  act  is  committed  creates  obligation  which 
follows  persons,  and  such  law  determines,  not  merely  obligation,  but  its 
extent. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Whitley,  237  U.  S.  495,  L.  R.  A. 
1915F,  736,  59  L.  Ed.  1067,  35  Sup.  Ct.  655,  holding  in  action  by  mother 
for  death  of  son  occurring  in  Idaho,  statute  of  that  State  determines 
obligation  and  persons  for  whose  benefit  recovery  may  be  had,  and  re- 
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fusal  of  Idaho  court  to  recognize  judgment  of  court  of  another  State 
without  jurisdiction  of  mother  not  represented  by  administratrix  is  not 
violation  of  full  faith  and  credit  clause  of  Federal  Constitution ;  Western 
Union  Tel.  Co.  v.  Brown,  234  U.  S.  547,  58  L.  Ed,  1459,  34  Sup.  Ct.  955, 
5  N.  C.  G.  A.  1025,  holding  statute  of  South  Carolina  giving  ri^ht 
of  action  for  mental  anguish  for  nondelivery  of  telegram  is  void  as 
applied  to  nondeliver}'  of  telegram  addressed  to  person  in  District  of 
Columbia;  Cuba  R.  R.  Co.  v.  Crosby,  222  U.  S.  478,  88  L.  R.  A.  (N.  S.) 
40,  56  L.  Ed.  275,  32  Sup.  Ct.  132,  holding  in  action  for  injuries  from 
defiBctive  machinery,  trial  court  of  United  States  cannot  presume  that 
law  of  Cuba  inherited  from  Spain  is  same  as  common  law;  American 
Banana  Co.  v.  United  Fruit  Co.,  213  U.  S.  356,  16  Ann.  Oas.  1047,  53 
li.  Ed.  832,  29  Sup.  Ct.  511,  holding  prohibitions  of  Sherman  anti-trust 
law  do  not  extend  to  acts  done  in  foreign  countries,  although  by  citizens 
of  United  States;  Atchison  etc.  Ry.  Co.  v.  Sowers,  213  U.  S.  67,  53 
L.  Ed.  701,  29  Sup.  Ct.  397,  holding  action  for  personal  injuries  sus- 
tained in  territory  of  New  Mexico  may  be  maintained  in  courts  of  Texas 
subject  to  conditions  imposed  by  territorial  act  of  New  Mexico  of  1903, 
notwithstanding  act   requires  such  actions  to  be  brought  in  District 
Court  of  such  territory;  Old  Dominion  Steamship  Co.  v.  Gilmore,  207 
U.  S.  405,  52  L.  Ed.  270,  28  Sup.  Ct.  133,  holding  statute  of  Delaware 
giving  damages  for  wrongful  death  applies  to  claim  for  death  on  high 
seas  on  vessel  owned  by  Delaware  corporation  arising  from  tort  of  an- 
other vessel  owned  by  Delaware  corporation  in  proceedings  in  admir- 
alty ;  Mexican  Central  Ry.  Co.  v.  Eckman,  205  U.  S.  538,  51  L.  Ed.  920, 
27  Sup.  Ct.  791,  holding  in  action  in  Texas  court  for  injuries  received 
in  Mexico  from  defective  appliance  of  railroad  operating  between  Texas 
and  Mexico,  court  cannot  proceed  to  judgment  and  award  damages  not- 
withstanding provisions  of  laws  of  Mexico  which  were  proved  on  trial ; 
Davis  V.  Mills,  194  U.  S.  454,  48  L.  Ed.  1070,  24  Sup.  Ct.  692,  limitations 
prescribed  by  Montana  statute  for  actions  against  corporate  directors 
to  recover  penalty  is  available  as  defense  in   any  jurisdiction;   The 
Cuzco,  225  Fed.  173,  177,  holding  stevedore  injured  through  negligence 
of  persons  in  charge  of  vessel  which  he  was  helping  to  discharge  in  port 
of  British  Columbia,  whose  laws  give  no  lien  on  vessel  for  such  injuries, 
cannot   maintain  action  in  rem  against  vessel  in  admiralty  court  of 
United  States;  The  Starr,  209  Fed.  883,  holding  State  statute  creating 
cause  of  action  for  wrongful  death  to  next  of  kin  extends  to  suit  in 
admiralty  for  wrongful  death  on  domestic  vessel  on  high  seas ;  Coyne  v. 
Southern  Pac.  Co.,  155  Fed.  684,  holding  Nevada  statute  of  1905  giving 
light  of  action  for  injuries  received  through  negligence  or  wrongful  act 
of  another,  and  requiring  action  to  be  brought  in  State  or  Federal  court 
within  State  supersedes  common  law,  and  action  for  injury  received  in 
Xevada  cannot  be  maintained  in  Utah;  Keep  v.  National  Tube  Co.,  154 
Ped.  126,  holding  right  of  action  based  on  Minnesota  statute  for  death 
oeearriiig'  in  Minnesota  may  be  enforced  in  New  Jersey,  although  limita- 
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tions  of  time  within  which  such  actions  axe  to  be  brought  is  different 
in  two  States,  where  action  is  brought  within  period  prescribed  by 
Minnesota  statute;  St.  Louis  etc.  Ry.  Co.  v.  Hesterly,  98  Ark.  256,  135 
S.  W.  880,  holding  in  action  for  death  resulting  from  negligence,  right 
of  recovery  is  determined  by  law  of  Oklahoma  where  injury  was  sus- 
tained ;,  Jacobus  v.  Colgate,  Sl7  N.  Y.  241,  243,  111  N.  E.  839,  840,  hold- 
ing provision  of  Civil  Code  of  Procedure,  §  982a,  enacted  in  1913,  that 
action  for  damages  to  real  estate  without  State  may  be  maintained  in 
State  whenever  such  action  could  be  maintained  in  State  with  regard 
to  personal  property  without  State,  is  not  retroactive;  Homthal  v. 
Western  Union  Tel.  Co.,  166  N.  C.  605,  606,  82  S.  E.  852,  853,  applying 
Virginia  law  and  denying  recovery  for  mental  anguish  resulting  from 
nondelivery  of  telegram,  where  negligence  causing  delay  occurred  in 
Virginia;  Smith  v.  Southern  Ry.  Co.,  87  S.  E.  138,  69  S.  E.  19,  holding 
recovery,  in  action  for  death  occurring  in  North  Carolina  of  railway 
employee  under  contract  of  omplo3rment  entered  into  in  State,  is  to  be 
determined  by  law  of  North  Carolina ;  Osborne  v.  Grand  Trunk  Ry.  Co., 
87  Vt.  108,  111,  Ann.  Cas.  19160,  74,  88  Atl.  514,  515,  holding  action  for 
injuries  based  upon  provisions  of  Quebec  Code  must  be  brought  within 
time  limited,  and  refusal  to  instruct  that  pain  and  suffering  was  not 
element  of  damage  and  submitting  Canadian  law  on  that  point  was  not 
error;  dissenting  opinion  in  Cuba  R.  Co.  v.  Crosby,  170  Fed.  381,  382, 
383,  95  C.  C.  A.  539,  majority  holding  in  action  in  Federal  court  for 
injuries  from  defective  machinery  occurring  in  foreign  country,  fact 
that  foreign  law  is  not  pleaded  or  proved  will  not  defeat  recovery,  but 
court  will  presume  law  of  place  is  same  as  law  of  forum  unaffected  by 
statute. 

Distinguished  in  Cuba  R.  Co.  v.  Crosby,  170  Fed.  370,  378,  95  C.  C.  A. 
639,  holding  in  action  in  Federal  court  for  injuries  from  defective  ma^ 
chinery  in  foreign  country,  fact  that  foreign  law  is  not  pleaded  or 
proved. will  not  defeat  recovery,  but  court  will  presume  law  of  place  is 
law  of  forum  unaffected  by  statute. 

Common-law  action  for  wrongful  death  in  foreign  country  cannot  be 
maintained  in  Federal  court,  where  dissimilarities  between  local  law  and 
that  of  foreign  country  are  too  great  to  permit  action  in  local  State  court. 

Approved  in  St.  Bernard  v.  Shane,  201  Fed.  458,  holding,  under  pro- 
visions of  General  Code  of  Ohio,  §§  10,769,  10,770,  as  amended  in  1910, 
and  Laws  of  Illinois  of  1853,  as  amended  in  1903,  Michigan  adminis- 
tratrix of  person  wrongfully  killed  in  Illinois  could  not  maintain  action 
in  State  or  Federal  courts  of  Ohio  for  such  wrongful  death;  Gallagher 
v.  Florida  East  Coast  Ry.  Co.,  196  Fed.  1001,  holding  Florida  statute 
creating  cause  of  action  for  wrongful  death,  construed  by  Florida  courts 
to  authorize  distribution  of  amount  recovered  by  administrator  to  credi- 
tors, is  contrary  to  policy  of  New  York  and  will  not  be  enforced  in 
Federal  court  sitting  in  New  York;  Mexican  Cent.  Ry.  Co.  v.  Chantiy, 
136  Fed.  323,  324,  325,  69  C.  C.  A.  454,  applying  principle  in  action  by 
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servant  for  injuries  received  in  Mexico  through  negligence  of  fellow- 
serrant. 

Where  law  of  forum  is  not  dissimilar  to  law  of  place,  there  Is  no  gen- 
eral objection  to  enforcing  llahiUty  under  foreign  statute  in  action  for 
wrongful  death  occurring  in  foreign  jurisdiction,  but  enforcement  of  such 
tiability  does  not  mean  that  wrongful  act  is  subject  to  lex  fori  nor  that  law 
of  place  is  operatiTe  outside  of  its  own  territory. 

Approved  in  William  S.  Gould's  Case,  215  Mass.  488,  Ann.  Oas.  1914D, 
872,  102  N.  E.  696,  holding  Workmen's  Compensation  Act  (statute  of 
1911,  as  amended  in  1912),  provides  no  compensation  for  injuries  re- 
ceived outside  of  State;  Hill  v.  Boston  etc.  R.  R.  Co.,  77  N.  H.  161,  Ann. 
Gas.  19140,  714,  89  Atl.  487,  allowing  recovery  in  action  by  adminis- 
tratrix for  wrongful  death  of  passenger  upon  railroad  based  upon  Massa- 
chusetts statute  of  1907,  c.  392,  §  1. 

Suit  in  foreign  jurisdiction  under  statute  permitting  recovery  for 
death  by  wrongful  act.    Note,  2  Ann.  Cas.  806. 

Jurisdiction  of  action  for  death  under  statute  of  another  State  as 
affected  by  character  of  statute,  or  differences  between  lex  loci 
delicti  and  lex  fori  as  to  character  of  damages.  Note,  40  L.  B.  A. 
(N.  S.)  1098. 

Deposition  of  lawyer  of  foreign  jurisdiction  as  to  proper  construction 
of  statute  creating  obligation  upon  which  action  is  based,  is  admissible  upon 
any  matter  open  to  doubt. 

Approved  in  Guaranty  Trust  Co.  v.  Hannay,  210  Fed.  813, 127  C.  C.  A. 
360,  holding  in  action  on  foreign  contract,  unwritten  law  of  foreign 
country  may  be  proved  by  parol  testimony  of  lawyers  practicing  in  such 
country. 

Admissibility  and  weight  of  testimony  by  lawyers  to  prove  foreign 
law.    Note,  20  Ann.  Gaa.  1342. 

Procedure  and  remedy  are  regulated  by  law  of  forum. 
Approved  in  Teti  v.  Consolidated  Coal  Co.,  217  Fed.  449,  holding  in 
action  for  death  occurring  in  Pennsylvania  brought  in  New  York  against 
Maryland  corporation  authorized  to  do  business  in  New  York,  law  of 
forum  determines  action  should  be  brought  in  name  of  beneficiary  or  of 
personal  representative. 

Miscellaneous.  Cited  in  Chonquette  v.  Mexican  Cent.  Ry.  Co.,  156 
Fed.  1022,  84  C.  C.  A'.  678,  and  Mexican  Cent.  Ry.  Co.  v.  Eckman,  156 
Fed.  1023,  84  C.  C.  A.  679,  both  reversing  judgment  and  remanding  cause 
with  instmctiona  to  dismiss  without  prejudice  to  action  in  any  court 
willing  and  competent  to  administer  relief  under  laws  of  Mexico. 

194  U.  a  136-141,  48  Ii.  Ed.  907,  24  Sup.  Ot.  600,  80TJTHEBK  BY.  00.  T. 
0AB80K. 

Bl^t  of  removal  d^ends  upon  act  of  Oongress;  and  defendant  railway 
company  not  making  application  to  remove  nor  suggesting  improper  joinder 
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of  its  employee,  wko  was  cltlseii  of  lame  State  u  pUintiff,  held  on  face 
of  pleadingB,  not  to  come  within  act  of  Oongrees,  hut  to  have  failed  to 
aasert  its  right. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  426,  65  L.  Ed. 
526,  31  Sap.  Ct.  460,  holding  action  for  death  against  lessor  railroad 
of  Illinois  and  lessee  railway  of  Iowa  operating  Illinois  lines  by  citizen 
of  Illinois  is  not  separable  and  not  removable  to  Federal  court,  where 
under  Illinois  law  lessor  remains  liable  with  lessee  for  torts  arising  from 
operation  of  road  by  lessee ;  Cincinnati  etc.  Ry.  Co.  v.  Bohon,  200  U.  S. 
224,  50  L.  Ed.  450,  26  Sup.  Ct.  166,  action  for  damages  in  which  rail- 
road and  employee  joined  in  good  faith  not  converted  into  separable 
controversy  because  of  diversity  of  citizenship  between  plaintiff  and 
railroad ;  Alabama  etc.  Ry.  Co.  v.  Thompson,  200  U.  S.  216,  50  L.  Ed. 
447,  26  Sup.  Ct.  161,  case  in  which  foreign  corporation  and  its  servant 
causing  injury  joined  in  good  faith  presents  separable  removable  con- 
troversy; Evans  v.  Sioux  City  Service  Co.,  206  Fed.  844,  denying  re- 
moval to  Federal  court  of  action  for  death  by  resident  administratrix 
'  agrainst  foreign  corporation  and  resident  conductor  negligently  operating 
street-car  without  fender;  Teel  v.  Chesapeake  etc.  Ry.  Co.,  204  Fed.  916, 
123  C.  C.  A.  210,  holding  in  action  for  death  of  railroad  employee 
against  two  corporations  as  joint  tort-feasors,  where  both  answered  and 
instructed  verdict  in  their  favor  was  returned,  both  are  necessary  par- 
ties to  writ  of  error;  Davenport  v.  Southern  Ry.  Co.,  135  Fed.  963,  68 
C.  C.  A.  444,  holding  action  for  wrongful  death  against  nonresident 
railroad  and  its  resident  servants  does  not  present  separable  removable 
controversy;  Lake  Erie  etc.  R.  Co.  v.  Huffman,  177  Ind.  143,  Ann.  Oas. 
1914C,  1272,  97  N.  E.  439,  denying  removal  in  action  against  nonresi- 
dent for  amount  in  excess  of  jurisdictional  amount  reduced  by  amend- 
ment to  complaint  for  purpose  of  defeating  removal;  Broadway  Coal 
Mining  Co.  v.  Robinson,  150  Ky.  718,  150  S.  W.  1005,  holding  in  action 
for  injuries  to  employee  against  coal  con^pany  and  others  as  vice-princi- 
pals whose  negligence  caused  injury,  court  cannot  review  validity  of 
verdict  in  favor  of  vice-principals,  where  company  alone  appealed  froln 
verdict  and  judgment  against  it. 

Removal  from  State  to  Federal  court,  on  ground  of  separable  con- 
troversy, of  joint  action  for  tort  against  resident  and  nonresident 
defendants.    Note,  9  Ann.  Oas.  762. 

Removal  of  cajise  by  nonresident  corporation  joined  with  resident 
employee.    Note,  1  L.  B.  A.  (N.  8.)  371. 

Master  and  eenrant  are  Jointly  liable  for  the  wlUfvl  tort  of  the  eerraat 
committed  in  the  scope  of  his  employment. 

Approved  in  Able  v.  Southern  Ry.  Co.,  73  S.  C.  177,  52  S.  Yu  963,  in 
action  against  master  and  servant  for  willful  tort  of  servant  in  his  em- 
ployment, case  not  removable  on  theory  that  servant  is  sham  defendant. 

Joint  liability  of  master  and  servant  for  latter's  tort.  Note,  12 
L.  R.  A.  (N.  S.)  671. 
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Instrnctioii  settliig  forth  prorliloiui  of  8«f oty  Appliance  Act  of  1893 
And  sUting  tliat  f  aUnre  of  Intontato  currier  to  equip  with  automatic  conplen 
is  negjigence,  and  that  railroads  were  reqoired  to  keep  appliances  in  safe 
and  fnitable  order,  does  not  deny  any  right  qpeciilcally  claimed  nnder  such 
Federal  act. 

Approved  in  Norfolk  &  W.  Ry.  Co.  v.  United  States,  177  Fed.  625, 
101  C.  C.  A.  249,  Atlantic  Coast  Line  R.  Co.  v.  United  States,  168  Fed. 
180,  94  C.  C.  A.  35,  Atlantic  Coast  line  R.  Co.  v.  Whitney,  66  Fla.  81. 
61  Sonth.  183,  3  N.  C.  C.  A,  819,  and  Chicago  etc.  Ry.  Co.  v.  United 
States,  220  U.  S.  573,  55  L.  Ed.  587,  31  Sup.  *Ct.  612,  all  holding  Safety 
Appliance  Acts  of  1893,  1896  and  1903,  imposed  absolute  duty  upon  in- 
terstate carrier  to  equip  cars  with  automatic  couplers;  Southern  Ry.  Co. 
▼.  Howerton,  182  Ind.  219,  105  N.  £.  1029,  holding  under  Federal  Em- 
ployers' Liability  Act  of  1908,  assumption  of  risk  remains  as  before, 
except  as  modified  by  section  4  of  that  act  while  fellow-servant  rule  is 
abrogated ;  St.  I^uis  etc.  R.  Co.  v.  McWhirter,  145  Ky.  436,  140  8.  W. 
676,  upholding  Hours  of  Service  Act  of  1907,  although  not  in  terms 
limited  to  employees  engaged  in  interstate  commerce. 

Duty  and  liability  under  Federal  and  State  railway  Safety  Appli- 
ance Acts.    Note,  20  L.  B.  A.  (N.  S.)  475,  482. 

Effect  of  servant's  discharge  from  personal  liability  upon  master's 
liability  for  servant's  act.    Note,  21  Ann.  Oas.  1014. 

Disobedience  of  rules  or  regulations  of  master  as  affecting  right  of 
servant  to  recover  for  personal  injuries.    Note,  8  Ann.  Oas.  11, 15. 

Servant's  disobedience  of  rule  in  obedience  to  orders.  Note,  8 
L.  B.  A.  (N.  S.)  91. 

Coiitributory  negligence  as  bar  to  Recovery  for  violation  of  mas- 
ter's statutory  duty,  where  statute  excludes  defense  of  assump- 
tion of  risk.    Note,  18  L.  B.  A.  (N.  8.)  1156. 

Miscellaneous.  Cited  in  Cincinnati  Northern  Ry.  Co.  v.  Dillon,  234 
U.  8.  754,  58  L.  Ed.  1578,  34  Sup.  Ct.  998. 

194  U.  a  141-146,  48  la.  Ed.  911,  24  Snp.  Ot.  619,  KIBBT  T.  AMEBIOAN 

80I>A  FOUNTAIN  OO. 

r 

General  nde  ia  that  wlien  jnrladlctloiL  of  Federal  Olrentt  Ctonrt  lias  once 
attaclied,  it  wiU  not  be  ousted  by  iabseqvent  change  in  conditions. 

Approved  in  Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  775, 
while  under  Iowa  statute,  land  owner  on  appeal  from  award  in  con- 
demnation proceedings  is  defendant  for  removal  purposes,  filing  of 
cross-bill  by  land  owner  alleging  adverse  party  is  private  corporation 
without  power  to  maintain  proceeding  makes  such  corporation  defend- 
ant; Central  of  Georgia  Ry.  Co.  v.  Railroad  Commission  of  Alabama, 
161  Fed.  975,  holding  repeal  of  commodity  rate  statute  does  not  abate 
suit  by  railroad  to  enjoin  its  enforcement,  and  supplemental  bills  may 
be  filed  to  enjoin  new  acts  substituted  and  subject  to  same  constitu- 
tional objections;  Lebensberger  y.  Scofield,  139  Fed.  384,  71  C.  C.  A. 
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476,  whero  at  commencement  of  State  suit  and  at  its  removal  defend- 
ants citizens  of  State  other  than  plaintiff 's,  fact  that  after  removal  one 
defendant  removed  to  plaintiff's  State  does  not  deprive  Federal  court 
of  jurisdiction.    ^  ♦ 

Distinguished  in  Young  v.  Southern  Bell  Tel.  &  Tel.  Co.,  76  S.  C. 
332,  9  Ann.  Cm.  940,  7  L.  R.  A,  (N.  S.)  601,  55  S.  E.  767,  holding  one 
bringing  action  in  State  court  which  removed  to  Federal  court  on  ground 
of  diversity  and  of  amount  involved,  and  discontinued,  may  bring 
action  in  State  court  on  same  cause^of  action  for  amount  giving  State 
court  exclusive  jurisdiction. 

Oircuit  Court  of  United  States  has  jnriadiction  to  proceed  tp  judgment 
on  cross-bill  wnere  by  taking  bill,  answer  and  cross-bill  together.  Jurisdic- 
tional amount  is  made  out. 

Approved  in  Chicago  v.  Mills,  204  U.  S.  329,  61  L.  Ed.  509,  27  Sup. 
Ct.  286,  holding  question  of  jurisdiction  must  be  determined  mth  refer- 
ence to  attitude  of  case  at  date  bill  was  filed,  and  refusing  to  dismiss 
as  collusive  stockholder's  suit  to  restrain  enforcement  of  ordinance 
limiting  charges  to  be  made  by  gas  company. 

194  U.  S.  147-153,  48  L.  Ed.  913,  24  Sup.  Ot.  611,  JONES  ▼.  MONTAGUE. 

Where  object  of  writ  of  prohibition  was  to  prevent  canvass  of  vote  cast 

at  election,  and,  as  shown  by  aifidavit,  and  canvass  has  been  made,  election 

certificates  issued,  and  House  of  Bepresentatives  has-  admitted  persons  hold- 

^ing  such  certificates,  nothing  but  moot  case  remains,  and  court  will  dismiss 

writ  of  error. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  State  of  Texas,  241  U.  S. 
651,  60  L.  Ed.  1221,  36  Sup.  Ct.  553,  Re  Lewis,  202  U.  S.  614,  60  L.  Ed. 
1172,  26  Sup.  Ct.  767,  Director  of  Prisons  v.  Court  First  Instance  of 
the  Province  of  Cavite,  239  U.  S.  634,  60  L.  Ed.  478,  36  Sup.  Ct.  220, 
and  Lamar  v.  Splain,  235  U.  S.  695,  69  L.  Ed.  430,  35  Sup.  Ct.  209,  all 
dismissing  for  want  of  jurisdiction;  United  States  v.  Hamburg- Ameri- 
kanische  Co.,  239  U.  S.  476,  60  L.  Ed.  391,  36  Sup.  Ct.  216,  dismissing 
without  prejudice  action  to  dissolve  combination  alleged  illegal  under 
Sherman  Anti-trust  Act  of  1890,  where  case  has  become  moot  one  as 
result  of  European  war;  Richardson  v.  McChesney,  218  U.  S.  492,  54 
L.  Ed.  1122,  31  Sup.  Ct.  43,  dismissing  action  against  Kentucky  Secretary 
of  State  to  compel  him  in  certifying  nominees  for  election  to  Comrress 
to  proceed  under  Apportionment  Act  of  1882,  on  ground  of  invalidity 
of  act  of  1900,  where  members  of  Congress  have  been  elected  and  have 
taken  their  seats;  Wilson  v.  Shaw,  204  U.  S.  30,  61  L,  Ed.  866,  27 
Sup.  Ct.  233,  dismissing  siiit  to  restrain  Secretary  of  Treasury  from 
paying  specific  sums  to  specific  party  whero  payments  have  been  made; 
Re  Lincoln,  202  U.  S.  179,  60  L.  Ed.  986,  26  Sup.  Ct.  602,  denying 
habeas  corpus  where  term  of  imprisonment  had  almost  expired  before 
application  for  writ;  Secretary  etc.  Ins.  Co.  v.  Prewitt,  200  U.  S.  450, 
60  L.  Ed.  649,  26   Sup.  Ct.  314,  dismissins:  writ  of  error  to  review 
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State  judgment  refusing  to  cancel  revocation  of  annual  corporation 
license,  where  permit  itself  has  expired;  Hooker  v.  Burr,  194  U.  S. 
419,  99  Am.  St  Rep.  26,  48  L.  Ed.  1050,  24  Sup.  Ct.  706,  independent 
foreclosure  has  no  contract  rights  impaired  by  change  in  law  as  to 
time  for  redemption,  made  after  mortgage  but  before  sale;  Southern 
Pac.  Co.  V.  Eshelman,  227  Fed.  932,  dismissing  suit  to  enjoin  railroad 
commission  from  enforcing  provisions  of  Public  Utilities  Act  of  Cali- 
fornia of  1911  against  nonresident  corporation  engaged  in  interstate 
commerce  within  State  as  interference  with  its  issuance  of  car  equip- 
ment trust  certificates,  where,  pending  suit,  commission  grants  orde;r 
aathorizing  it  to  guarantee  issuance  of  such  trust  certificates;  Lisman 
V.  Knickerbocker  Trust  Co.,  211  Fed.  417,  128  C.  C.  A.  85,  holding  on 
appeal  by  consolidated  mortgage  bondholder  f^om  order  confirming 
report  of  sale  of  railroad  stock  purchased  under  collateral  trust  agree- 
ment and  consolidated  mortgage  bonds  in  proceeding  for  fQt;reclosure  of 
consolidated  mortgage  bonds,  extrinsic  evidence  shows  sale  of  entire 
property  of  railroad  under  foreclosure  of  underlying  mo^rtgages  leaving 
nothing  even  for  holders  of  underlying  bonds,  and  value  of  consoli- 
dated bonds  pledged  under  trust  agreement. has  been  wiped  out;  Lewis 
Pub.  Co.  V.  Wyman,  168  Fed.  758,  dismissing  without  prejudice  bill  to 
enjoin  postmaster  from  refusing  to  admit  magazine  at  second  class 
rates,  where,  pending  suit,  department  grants  new  permit,  although 
it  limits  number  of  copies  to  be  sent  at  second-class  rate;  Young  v. 
Boles,  92  Ark.  244,  122  S.  W.  497,  dismissing  appeal  in  mandamus  pro- 
ceeding against  election  commissioners,  where  State  senate  decides  con- 
test and  seats  member;  United  States  ▼.  President  etc.  of  Georgetown 
Collie,  28  App.  D.  C.  92,  dismissing  appeal  from  order  denying  man- 
damns  to  comfiel  college  authorities  to  receive  student  as  member  of 
freshman  clasSr  where  college  year  has  ended;  Thorn  v.  Cook,  113  Md. 
88^  77  Atl.  121^  dismissing  appeal  from  decree  refusing  to  enjoin  print- 
ing of  names  of  certain  candidates  on  ballot,  whe^  apx)eal  is  taken 
over  month  after  election;  Territoiy  ex  rel.  Hubbell  v.  Dame,  13  N.  M. 
478,  85  Pac.  475,  dismissing  mandamus  proceeding  to  enforce  recog- 
nition of  de  facto  officer,  where,  pending  appeal  from  adverse  decision, 
appellant  files  quo  warranto  proceeding  to  test  title  of  adversary  as 
theory  of  such  suit  is  that  office  is  in  possession  of  adversary. 

Distinguished  in  State  v.  Cox,  87  Ohio  St.  334,  101  N.  £.  139,  uphold- 
ing provisions  of  General  Code,  §§  13681-13684,  authorizing  prose- 
cuting attorney  to  file  bill  of  exceptions  to  decision  of  trial  court  as 
conferring  judicial,  not  merely  advisory  power,  and  holding  bill  of 
exeeptions  challenging  correctness  of  judgment  of  trial  court  in  quash- 
ii^  indictment  does  not  present  merely  moot  question;  Southern  Pac. 
Terminal  Co.  v.  Interstate  Commerce  Commission,  219  U.  S.  514,  65 
L.  Sd.  315,  31  Sup.  Ct.  279,  refusing  to  dismiss  as  moot  ease,  suit  to 
enjoin  order  of  Interstate  Commerce  Commission  requiring  railroad  to 
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desist  from  granting  preferences  for  specified  period,  where  order  has 
expired,  as  such  orders  are  of  public  character  and  may  be  repeated. 

194  U.  S.  153-164,  48  L.  Ed.  916,  24  8ap.  Ot.  613,  8ELDON  ▼.  MONTAGXTE. 

Court  will  dlamlBB  writ  of  error  to  roTlew  dedalon  of  qnestioiL  which 
has  become  moot. 

Approved  in  Thorn  v.  Cook,  113  Md.  88,  77  Atl.  120,  dismissing  appeal 
from  decree  refusing  to  enjoin  .printing  of  names  of  certain  candi- 
dates on  ballot,  where  appeal  is  taken  over  month  after  election. 

194  U.  8.  1^4-161,  48  Ii.  Ed.  916,  24  Sup.  Ot  617,  DAMON  v.  HAWAIL* 

Bight  of  riparian  owner  on  tidal  or  navigable  waters  to  exclusive 
fishery.    Note,  31  L.  R.  A.  (N.  S.)  897. 

Act  of  Hawaii  of  1846,  together  with  previoiu  royal  grants,  conflnned 
rights  of  landlords  in  adjacent  fishing  gromids  within  reef  or  one  mile  sea- 
ward, which  were  vested  rights  within  saving  danse  of  Organic  Act  of  Ter- 
ritory repealing  all  laws  of  Hawaii  conferring  ezdoaive  fishing  rights* 

Approved  in  Carter  v.  Hawaii,  200  U.  S.  256,  60  L.  Ed.  470,  26  Sup. 
Ct.  248,  following  rule;  Treat  v.  Grand  Canyon  Ry.  Co.,  222  U.  S.  452, 
56  L.  Ed.  266,  32  Sup.  Ct.  125,  and  Boquillas  Land  etc.  Co.  v.  Curtis, 
213  U.  S.  346,  58  L.  Ed.  826,  29  Sup.  Ct.  493,  both  arguendo. 

Miscellaneous.  Cited  in  Elawananakoa  v.  Polyblank,  205  U.  S.  853, 
51  L.  Ed.  836,  27  Sup.  Ct.  526,  incidentally. 

194  U.  S.  161-182,  48  L.  Ed.  917,  24  Sup.  Ot  621,  T7NITED  STATES  T.  SOXQ 
TUOJBL 

Decision  of  immigration  ofllcers^  under  act  of  1894,  as  wneniliid  in  1903, 
adverse  to  admission  of  alien  claiming  citizenship  is  final  nnless  retiaiaed  on 
i^ipeal  by  Secretary  of  Oommerce  and  Labor,  and  wbere  no  i^peal  is  taken, 
court  will  not  Interfere  by  habeas  corpus. 

Approved  in  United  States  v.  Jock  Coe,  196  U.  S.  636,  49  L.  Ed.  629, 
25  Sup.  Ct.  794,  Ex  parte  Wong  Sang,  143  Fed.  149,  and  Mok  Chung 
V.  United  States,  133  Fed.  167,  66  C.  C.  A.  292,  all  following  ;rule; 
United  States  v.  Ju  Toy,  198  U.  S.  261,  262,  49  L.  Ed.  1043,  1044,  25 
Sup.  Ct.  644,  decision  of  Secretary  of  Commerce  alBSirming  immigration 
officer's  denial  of  Chinaman's  right  to  land  is  conclusive  on  habeas 
corpus,  though  entry  claimed  on  ground  of  citizenship;  Ex  parte  Mac 
Fock,  207  Fed.  698,  holding  immigration  authorities  did  not  abuse 
discretion  in  ordering  further  examination  of  Chinese  person  holding 
certificate  and  in  ordering  deportation  upon  finding  that  certificate  was 
fraudulent,  although  residence  of  seventeen  years  in  country  is  shown; 
Lim  Jew  v.  United  States,  196  Fed.  742,  116  C.  C.  A.  364,  holding 
decision  of  immigration  officers  admitting  alien  Chinese  person  as  native 
of  United  States  is  not  final  and  is  not  res  adjudicata  in  deportation 
proceeding,  and  facts  stated  in  certificate  may  i)e  disproved;  Yee  Ging 
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Y,  United  States,  190  Fed.  273,  holding  in  deportation  proceedings  under 
aet  of  1892,  burden  of  proof  of  citizenship  is  on  Chinese  person  arrested 
on  border  of  Mexiea;  Ex.  parte  Lung  Foot,  174  Fed.  72,  holding  Chinese 
person  denied  admission  after  fair  hearing  and  not  taking  appeal 
cannot  apply  for  entry  at  different  port  and  have  rehearing  on  same 
questions;  Ex  parte  Long  Lock,  173  Fed.  213,  holding  decision  of  Com- 
missioner of  Immigration  af&rmed  by  Department  of  Commerce  and 
Labor  is  final  and  denying  dischaige  on  habeas  corpus  of  Chinese  held 
for  deportation;  Looe  Shee  v.  North,  170  Fed.  570,  95  C.  C.  A.  646, 
upholding  order  of  deportation,  under  act  of  1907,  of  Chinese  person 
practicing  prostitution;  Ex  parte  Hamaguchi,  161  Fed.  192,  upholding 
Immigration  Act  of  1907  authorizing  deportation  of  aliens  unlawfully 
within  United  States  by  summary  proceeding;  International  Mercan- 
tile Marine  Co.  v.  Stranahan,  155  Fed.  433,  upholding  provisions  of 
section  9  of  act  of  1903  prohibiting  bringing  aliens  afflicted  with  loath- 
some or  dangerous  contagious  disease  into  country ;  Ex  parte  Ow  Guen, 
148  Fed.  927,  where,  on  return  of  Chinese,  claim  that  he  was  merchant 
not  investigated,  but  he  was  deported  because  of  former  status  as 
unregistered  laborer,  decision  not  conclusive  as  to  right  to  again  enter 
as  merchant  on  making  proof  as  required  by  Exclusion  Act;  Moy  Suey 
v.  United  States,  147  Fed.  699,  78  C.  C.  A.  85,  holding  Chinese  claim- 
ing citizenship  who  proves  place  of  birth,  residences,  places  of  business 
and  schools  attended,  cannot  be  deported  where  evidence  uncontra- 
dicted; Ex  parte  Fong  Yim,  134  Fed.  939,  upholding  jurisdiction  in 
habeas  corpus  to  determine  right  of  resident  Chinese  merchant  or  his 
family  to  re-enter  where  remedy  on  appeal  to  Secretary  of  Commerce 
as  to  right  of  entry  denied;  Ex  parte  Chow  Chok,  161  Fed.  633, 
arguendo. 

Distinguished  in  Whitfield  v.  Hanges,  222  Fed.  755,  138  C.  C.  A.  199, 
holding  issue  of  writ  of  habeas  corpus  is  not  premature  because  secre- 
taiy  has  not  ordered  deportation,  where  inspector  controlled  witnesses 
and  hearing  was  unfair,  and  ordering  trial  de  novo  as  to  charges ;  Dela- 
ware etc.  R.  Co.  V.  Stevens,  172  Fed.  609,  fact  that  railroad  at  hear- 
ii^  before  State  public  service  commission  does  not  object  that  order 
requiring  it  to  stop  interstate  trains  at  certain  points  within  State  on 
gjTound  of  interference  with  interstate  commerce  does  not  estop  rail- 
road from  maintaining  suit  to  enjoin  order  as  void. 

<)naere,  wliether  act  of  Oongress  of  1894  could  make  decision  of  execu- 
ttve  offlcer  final  upon  fact  of  cittzenship. 

Cited  in  United  States  v.  Spmi^,  187  Fed.  906,  110  C.  C.  A.  37, 
holding  decision  of  Secretary  of  Commerce  and  Labor  in  dex)ortation 
proceeding  under  act  of  1907  that  person  is  alien,  not  citizen,  is  final 
and  not  reviewable  by  courts,  and  reversing  discharge  on  habeas  corpus ; 
in  re  Can  Pon,  168  Fed.  482,  93  C.  C.  A.  635,  holding  finding  of  im- 
migration officers  as  to  citizenship  is  not  conclusive,  and  discharging 
on  habeas  corpus  Chinese  person  denied  entry  without  fair  hearing; 
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Ex  parte  Jong  Jim  Hong^  157  Fed.  450,  451,  454,  holding  decifiion  of 
immigration  officer  affirmed  on  appeal  by  Secretary  of  Commerce  and 
Labor  denying  person  claiming  to  be  citizen  right  to  enter  United 
States  is  conclusive  in  absence  of  showing  abuse  of  discretion  or  power. 
Distinguished  in  Gee  Cue  Beng  v.  United  States,  184  Fed.  386,  lOG 
C.  C.  A.  493,  holding  where  Chinese  person  in  deportation  proceedings 
claims  to  be  citizen  and  never  to  have  left  United  States,  burden  of 
proof  is  on  government;  dissenting  opinion  in  United  States  v.  Sprung, 
187  Fed.  911,  110  C.  C.  A.  37,  majority  holding  decision  of  Secretary 
of  Commerce  and  Labor  in  deportation  proceeding  under  act  of  1907, 
that  person  is  alien  and  not  citizen,  is  final,  and  not  reviewable  by 
court. 

United  States  courts  do  not  Interfere  by  habeas  corpos  except  under 
exceptional  circumstances,  and  prisoner  held  under  unconstitutional  law  must 
first  take  his  case  to  highest  State  court,  and  after  that  he  is  generally 
left  to  remedy  by  writ  of  error. 

Approved  in  Ex  parte  Simon,  208  U.  S.  148,  52  L.  Ed.  481,  28  Sup. 
Ct.  238,  denying  habeas  corpus  to  release  person  in  custody  for  con- 
tempt in  violating:  injunction  order;  Hooper  v.  Remmel,  165  Fed.  339, 
91  C.  C.  A.  322,  denjdng  habeas  corpus  to  release  person  arrested  for 
violation  of  Federal  statute  allied  to  be  unconstitutional;  dissenting 
opinion  in  Frank  v.  Mangum,  237  U.  S.  348,  69  L.  Ed.  988,  35  Sup. 
Ct.  582,  majority  denying  release  of  prisoner  on  habeas  corpus  on 
ground  of  mob  domination  in  courtroom  and  that  he  was  not  present 
when  verdict  was  rendered. 

Bules  of  Department  of  Oommerce  and  Labor  made  under  authority  of 
Chinese  Bxcinsion  Acts,  exclude  wltneases  at  discretion  of  exanilnlng  officer, 
and  do  not  give  such  officer  exercise,  control  or  choice  as  to  witnesses  to  be 
heard. 

Approved  in  Chin  Yow  v.  United  States,  208  U.  S.  13,  52  L.  Ed.  870, 
28  Sup.  Ct.  201,  releasing  on  habeas  corpus  Chinese  person  denied 
admission  and  held  for  depoi-tation  without  fair  hearing  or  without 
being  allowed  to  call  his  witnesses. 

Congress  regulates  exclusion,  admlflsion  and  deportation  of  aliens. 
Approved  in  United  States  v.  Hung  Chang,  134  Fed.  24,  67  C.  C.  A. 
93,  following  rule ;  United  States  v.  Williams,  194  U.  S.  290,  48  L.  Ed. 
984,  24  Sup.  Ct.  719,  upholding  act  of  1903,  for  exclusion  and  deporta- 
tion of  anarchists. 

Whatever  may  be  ultimate  rights  of  person  seeking  entry  and  alleging 
dtisenship,  Congress  may  provide  for  preliminary  investigatioii  by  Inspector 
and  for  detention  of  person  nntll  he  has  established  his  citiseosliip  in  some 
reasonable  way. 

Approved  in  United  States  v.  Chin  Ken,  183  Fed.  334,  holding  under 
Chinese  Exclusion  Acts,  burden  is  upon  Chinese  person  in  deportation 
proceedings  to  prove  his  right  to  remain  in  country. 
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Distingniflhed  in  United  States  ex  rel.  Castro  y.  Williams,  203  Fed. 
158,  releasing  alien  held  for  deportation  nnder  act  of  1907,  providing 
for  exclusion  of  persons  convicted  of  crime,  or  misdemeanor  involving 
moral  turpitude,  where  there  is  no  proof  of  such  conviction  and  alien 
refuses  to  answer  questions. 

Petition  for  habeas  corpus  ought  not  to  be  entertained  unless  court  is 
satialed  that  petitioner  can  make  out  at  least  prima  facie  case. 

Approved  in  In  re  Madeiros,  225  Fed.  92,  denying  habeas  corpus  to 
release  alien  held  for  dei)ortation  on  ground  of  denial  of  fair  hearing, 
where  he  is  excluded  for  physical  defects  which  affect  his  ability  to 
earn  living. 

194  U.  8.  182-193,  48  K  Ed.  926,  24    Sup.  Ot.  613,  GIBSOK  T.  tTNITED 
STATES. 

Navy  captain  who  served  during  Oivll  War  is  entitled  to  three-quarters 
of  sea  pay  of  rear-admirals  of  nine  lower  numbers  of  that  grade  ^^ere  he  has 
been  retired  pursuant  to  Revised  Statutes,  section  1144,  and  Navy  Personnel 
Act  of  1899,  with  the  rank  and  three-fourths  sea  pay  of  next  higher  grade. 

Approved  in  Lowe  v.  United  States,  194  U.  S.  193,  48  L.  Ed.  931,  24 
Sup.  Ct.  617,  following  rule;  United  States  v.  Crosley,  196  U.  S.  332, 
49  Ia.  Ed.  499,  25  Sup.  Ct.  261,  aide  to  rear-admiral  entitled  to  same 
additional  compensation  for  additional  service  as  is  allowed  aide  to 
major-general. 

The  Navy  Personnel  Act  of  1899  impliedly  repealed  allowance  to  naval 
offlcers  for  sea  rations,  provided  for  by  Revised  Statutes,  sections  1578, 1685. 

Distinguished  in  United  States  v.  Thomas,  195  U.  S.  426,  49  L.  Ed. 
263,  25  Sup.  Ct.  102,  Navy  Personnel  Act  does  not  repeal  Rev.  Stats., 
§  1571,  defining  what  is  sea  sei'vice. 

194  U.  8.  198,  48  L.  Ed.  981,  24  Sup.  Ot.  617,  LOWE  v.  UNITBD  STATE& 

Not  cited. 

194  TT.  a  194-200,  48  L.  Ed.  991,  M  Sup.  Ot  029,  IN  BE  UMITED  STATED 

"Court"  and  "Judge''  have  been  held  to  have  been  used  interchangeably 
and  Chinese  Exclusion  Act  of  1888,  section  IS,  authorizing  appeal  from  con- 
viction by  commissioner  to  Judge  of  District  Court  for  the  district  in  effect 
aothoriaep  appeal  to  District  Court. 

Approved  in  United  States  v.  Jock  Coe,  196  U.  S.  635,  49  L.  Ed.  629, 
25  Sap.  Ct.  794;  and  United  States  v.  Hung  Chang,  130  Fed.  440,  64 
C.  C.  A.  641,  both  following  rule;  United  States  v.  Miller,  187  Fed. 
.TTS,  holding  district  judge  presiding  in  Circuit  Court  has  power  to 
appoint  jury  conimi3sione;r  to  select  jurors  from  which  grand  jury  is 
to  be  drawn  for  Circuit  Court;  Gee  Cue  Beng  v.  United  States,  184 
Fed.  3a5,  106  C.  C.  A.  493,  holding  order  of  deportation  of  Chinese 
XIX— 9 
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person  affirmed  on  appeal  to  District  Court  is  reviewable  on  further 
appeal  to  Circuit  Court  of  Appeals;  United  States  v.  Tom  Wah,  160 
Fed.  210,  holding  commissioner  sitting  in  Chinese  deportation  case  has 
no  power  to  compel  witness  duly  subpoenaed  to  be  sworn  or  to  give 
evidence,  but  District  Court  may  direct  witnesses  to  be  sworn  and 
answer  questions  and  punish  r/sfusal;  Leo  Lung  On  v.  United  States, 
159  Fed.  126,  86  C.  C.  A.  513,  holding  appeal,  not  writ  of  error,  is  proper 
procedure  to  review  judgment  of  District  Cou;rt  affirming  order  direct- 
ing deportation  of  Chinese  person;  United  States  v.  Ngum  Lun  May, 
,153  Fed.  210,  holding  ris^ht  of  jury  trial,  in  deportation  proceedings, 
does  not  exist  under  Chinese  Exclusion  Act  of  1888;  Yee  Yuen  v.  United 
States,  133  Fed.  222,  66  C.  C.  A.  276,  upholding  jight  of  appeal  to 
Circuit  Court  of  Appeals  from  decision  of  District  Court  in  Chinese 
exclusion  cases;  Richter  v.  State,  156  Ala.  134,  47  South.  166,  holding 
order  for  holding  local  election  reciting  petition  addressed  to  probate 
judge  and  stating  that  it  is  "ordered,  adjudged,  and  decreed  by  this 
court"  that  election  be  held  on  specified  date  and  signed  by  probate 
judge,  is  not  void  as  made  by  probate  court,  instead  of  by  probate 
judge  as  required  by  local  option  law;  United  States  v.  Hung  Chang, 
134  Fed.  20,  67  C.  C.  A.  93,  arguendo. 

Distinguished  in  Toy  Tong  v.  United  States,  146  Fed.  347,  76  C.  C.  A. 
621,  Chinese  deportation  proceedings  are  not  "causes"  within  Rev.  Stats., 
§  566,  relating  to  trial  of  facts  by  jury. 

Mandamus  lies  to  compel  judge  of  United  States  District  Court  to  enter 
oh  records  of  that  court  final  Judgment  in  cases  appealed  under  provision 
of  Act  of  1888,  section  IS,  authorizing  appeal  from  decision  of  commissioner 
to  Judge  of  District  Court  in  Chinese  exclusion  cases.         , 

Approved  in  McClellan  v.  Carland,  217  U.  S.  280,  54  L.  Ed.  766,  30 
Sup.  Ct.  501,  holding  Circuit  Court  of  Appeals  may  is^ue  mandamus  to 
compel  Circuit  Court  to  vacate  stay  of  proceedings  until  after  final  judg- 
ment in  State  court  and  to  require  Circuit  Court  to  proceed  and  deter- 
mine action  before  it;  United  States  v.  Yee  Yet,  192  Fed.  579,  holding 
court  may  within  its  discretion  grant  bail  pending  appeal  from  order  of 
deportation  of  Chinese  person,  although  Chinese  Exclusion  Act  of  1892 
does  not  specifically  authorize  bail. 

Miscellaneous.  Cited  in  In  re  Lam  Jung  Sing,  150  Fed.  609,  deporta- 
tion proceedings  under  Chinese  Exclusion  Act  are  civil,  and  defendant 
may  take  depositions  de  bene  esse ;  Barber  Asphalt  Paving  Co.  v.  Morris, 
132  Fed.  955,  67  L.  R.  A.  761,  66  C.  C.  A.  55,  granting  mandamus  to 
compel  Circuit  judge  to  vacate  stay  and  proceed  with  trial,  where  judg^ 
had  ordered  stay  pending  State  proceedings. 

194  n.  S.  201-204,  48  !■.  Ed.  985,  24  Sap.  Ct.  656,  CIT7  k  SXTBtJBBAK  BY. 
CO.  V.  SVEDBOBO. 

Where  tbere  is  substantial  evidence  bearing  upon  general  issae  as  to 
negligence  of  defendant,  refusal  to  direct  verdict  is  not  error. 
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Approved  in  Rochford  v.  Pennsylvania  Co.,  174  Fed.  84,  98  C.  C.  A. 
105,  holding  in  action  for  injuries  to  railroad  employee,  evidence  is  suffi- 
cient to  require  submission  of  case  to  jury. 

Plaintifr  injured  while  alighting  from  street-car  is  entitled  to  verdict  if 
injury  ifl  caused  by  negligence  of  any  employee,  and  it  waa  not  error  for 
court  to  add  '^or  conductor  or  both"  after  word  '*motorman"  in  requested 
instruction  that  Jury  must  find  for  defend^t  in  absence  of  negligence  of 
motorman. 

Approved  in  Betts  v.  Gahagan,  212  Fed.  125,  128  C.  C.  A.  636,  hold- 
ing in  action  for  recovery  of  land,  where  defense  was  seven  and  twenty 
year  statute  of  limitations,  and  evidence  justiRed  finding  based  on  seven 
year  statute,  refusal  to  charge  that  defendant  could  not  hold  under 
claim  of  adverse  possession  for  twenty  years  is  not  revei-sible  error; 
Great  Falls  etc.  R.  R.  Co.  v.  Hill,  34  App.  D.  C.  318,  319,  holding  in 
action  for  injuries  to  passenger  alighting  from  street-car,  where  ques- 
tions of  negligence  and  contiibutory  negligence  were  submitted  to  jury 
in  proi>er  special  instructions,  but  court  voluntarily  instructed  that 
plaintiff  made  out  prima  facie  case  by  showing  she  was  passenger,  error, 
if  any,  was  not  prejudicial. 

194  XT.  S.  206-220,  48  I..  Ed.  938,  24  8up.  Ot.  657,  PETTIT  V.  WALSHE. 

Where  petition  for  haheas  corpus  and  warrant  for  arrest  in  extradition 
proceedings  both  refer  to  treaty,  and  decision  involves  determination  of 
I  meaning  and  scope  of  some  provisions  of  treaty,  direct  appeal  lies  to  Su- 
preme Court. 

Approved  in  United  States  v.  Fisher,  227  U.  S.  450,  57  L.  Ed.  594,  33' 
Sup.  Ct.  329,  denying  jurisdiction  on  direct  writ  of  error  under  Judicial 
Code,  §  250,  to  review  judgment  of  Court  of  Appeals  of  District  of 
Columbia  denying  mandamus  to  compel  Secretary  of  Interior  to  issue 
patent,  where  validity  and  scope  of  secretary's  authority  are  not  ques- 
tioned, but  only  existence  of  protest. 

Where  treaty  stipulates  criminal  shall  be  arrested  and  delivered  up  only 
on  evidence  of  criminality  aceordiag  to  law  of  place  where  fugHire  is  found, 
person  cannot  be  extradited  except  upon  evidence  of  criminality  under  laws 
of  State  in  which  he  is  found  as  there  are  no  common  law  crimes  of  United 
States. 

Distinguished  in  Glucksman  v.  Henkel,  221  U.  S.  513,  55  L.  Ed.  833, 
31  Sup.  Ct.  704,  holding  fact  that  complaint  alleges  forged  instruments 
were  bills  of  exchange  and  evidence  shows  them  to  have  been  promis- 
sory notes  will  not  defeat  surrender  of  accused  in  extradition  proceed- 
ings; In  re  Mitchell,  171  Fed.  289,  Federal  Circuit  Court  has  jurisdic- 
tion is  admit  to  bail  accused  in  extradition  proceedings,  where  accused 
is  plaintiff  in  action  involving  his  whole  fortune  and  is  arrested  on 
extradition  warrant  from  Canada  on  day  before  trial  of  case,  at  in- 
stance of  adverse  party. 

Extradition  proceedings.    Note,  112  Am.  St.  Rep.  126. 
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194  TJ.  8.  220-235,  48  L.  Ikl.  944,  24  Sap.  Ot.  632,  OLIPPEB  MININO  CO.  ▼. 
EIJ  MIN.  ft  I..  CO. 

Supreme  Court  lias  no  jurisdiction  to  review  conclusions  of  Idghest  State 
court  upon  questions  of  fact. 

Approved  in  Chrisman  v.  Miller,  197  U.  S.  319,  49  L.  Ed.  772,  25  Sup. 
Ct.  468,  following  rula;  Kerfoot  v.  Farmers'  etc.  Bank,  218  U.  S.  288, 
54  L.  Ed.  1044,  31  Sup.  Ct.  14,  refusing  on  error  to  review  judgment  of 
State  Court  holding  deed  to  national  bank  not  void  under  Federal  stat- 
ute to  review  findings  of  fact  of  State  court  as  to  acceptance  of  deed; 
Gulf  etc.  Ry.  Co.  v.  Texas,  204  U.  S.  411,  61  L.  Ed.  546,  27  Sup.  Ct.  360, 
applying  rule  in  suit  to  enforce  penalty  for  extortion  in  intrastate  ship- 
ment and  holding  shipment  was  not  interstate. 

Decision  of  lAnd  Department  rejecting  application  for  placer  patent 
without  going  further,  and  setting  aside  placer  location  did  not  have  e£Fect 
of  restoring  land  to  public  domain. 

Approved  in  Dufi&eld  v.  San  Francisco  Chemical  Co.,  198  Fed.  944, 
945,  holding  suit  in  support  of  adverse  mining  location  authorized  by 
Rev.  Stats.,  §  2326,  is  possessory  without  reference  to  form  of  action, 
and  conrt  is  without  jurisdiction  to  review  finding  of  Land  Department 
as  to  whether  deposit  is  lode  or  placer;  Upton  v.  Santa  Rita  Mining 
Co.,  14  N.  M.  109,  89  Pac.  278,  holding  possession  and  working  for 
statutory  period  gives  x)osse8Sor  status  of  valid  locator. 

Distinguished  in  San  Francisco  Chemical  Co.  v.  Duffield,  201  Fed.  834, 
120  C.  C.  A.  160,  and  Duflfield  v.  San  Francisco  Chemical  Co.,  205  Fed. 
483,  123  C.  C.  A.  548,  where  placer  location  is  void  because  mineral  is 
in  veins  or  lodes,  person  entering  peaceably,  making  discovery,  and  per- 
forming necessary  acts  to  perfect  lode  locations,  acquires  valid  claim. 

Senior  location  is  paramount  to  Junior  conflicting  location. 
Approved  in  Lavagnino  v.  Uhlig,  198  U.  S.  452,  49  L.  Ed.  1123,  25 
Sup.  Ct.  716,  on  forfeiture  of  senior  conflicting  location,  relocator  thereof 
cannot  adverse  application  for  patent  by  junior  locator. 

ZMe  locator  acquires  vested  property  right. 
Approved  in  Creede  etc.  Milling  Co.  v.  Uinta  Tunnel  etc.  Co.,  196 
IT.  S.  342,  49  L.  Ed.  606,  25  Sup.  Ct.  266,  determining  conflicting  rights 
between  lode  claimant  and  owner  of  tunnel  site. 

Placer  location  is  not  location  of  lodes  or  veins  nndemeatb  surface,  but 
is  claim  for  loose  deposits  on  surface;  and  failure  to  include  known  vein  or 
lode  in  application  for  placer  patent  is  conclusive  declaration  that  patentee 
has  no  right  of  possession  of  such  vein  or  lode,  but  patentee  takes  title  to 
vein  or  lode  not  known  to  exist  at  time  patent  is  issued,  but  subsequently 
discovered.  * 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  266,  Ann.  Oas. 
1913E,  710,  57  L.  Ed.  830,  33  Sup.  Ct.  449,  holding  evidence  insufficient 
to  show  establishment  of  valid  placer  mining  claim  within  limits  of 
TToopa  Vallov  Indian  Reservation,  and  killing-  of  Indian  by  white  man 
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on  Klamath  River  within  reservation  in  California  is  punishable  in 
Federal  courts;  Webb  v.  American  Asphaltum  Min.  Co.,  157  Fed.  204, 
84  C.  C.  A.  651,  holding  under  Rev.  Stats.,  §  2320,  providing  for  loca- 
tion of  mining  claims  upon  veins  or  lodes  of  quartz,  words  "other  de- 
posits" includes  gilsonite  and  harder  forms  of  asphaltum,  and  title  to 
such  vein  or  lode  of  asphaltum  may  not  be  secured  by  location  of  placer 
claim. 

VaUd  mining  location,  whether  of  lode  or  placer  claim,  gives  locator 
right  of  ezclnsive  possession  of  surface  of  land  within  lines  of  location. 

Approved  in  Swanson  v.  Sears,  224  U.  S.  182,  56  L,  Ed,  724,  32  Sup. 
Ct.  455,  location  and  discovery  on  land  withdrawn  quoad  hoc  from  pub- 
lic domain  by  valid  and  subsisting  mining  claim  is  absolutely  void  for 
purpose  of  founding  contradictory  right;  East  Central  Eureka  Min.  Co. 
V.  Central  Eureka  Min.  Co.,  204  U.  S.  271,  51  L.  Ed.  481,  27  Sup.  Ct. 
258,  holding  requirement  of  Act  of  1872,  §  2,  that  end-lines  of  mining 
claim  should  be  parallel  does  not  apply  to  claim  for  which  patent  was 
issued  prior  to  that  act ;  Rooney  v.  Barnette,  200  Fed.  708,  119  C.  C.  A. 
116,  entiy  upon  mining  claim  before  prior  locator  is  in  default,  cannot 
be  made  for  purpose  of  making  provisional  location  valid  in  case 
prior  locator  fails  to  do  annual  work;  Jones  v.  Wild  Goose  Mining  etc. 
Co.,  177  Fed.  97,  29  L.  E.  A.  (N.  S.)  892,  101  C.  C.  A.  349,  placer  min- 
ing claim  located  in  good  faith  is  void  only  as  to  amount  in  excess  of 
twenty  acres,  and  location  of  trespasser  before  original  locator  has  had 
reasonable  time  to  make  selection,  is  void;  Nelson  v.  Wood  Placer  Min. 
Co.,  167  Fed.  210,  holding  bond  executed  specified  placer  mining  ground 
describing  part  as  patented  and  part  as  mineral  entries,  "patent  not  yet 
issned,  but  to  be  issued,"  did  not  bind  owner  to  convey  patent  title,  but 
only  such  title  as  he  had  at  time  of  executing  bond;  Stolp  v.  Treasury 
Gold  Min.  Co.,  38  Wash.  624,  80  Pac.  818,  in  action  in  support  of  ad- 
verse claim  to  mining  location  plaintiff  is  not  required  to  prove  per- 
formance of  work  sufficient  to  entitle  him  to  patent  where  object  of 
litigation  is  merely  to  defeat  defendant's  application  for  patent  by  show- 
ing that  latter  is  not  in  possession  nor  entitled  to  possession. 

Entry  vpon  Valid  placer  location  against  locator's  will  for  purpose  of 
prospecting  by  sinking  shafts  is  trespass  and  cannot  be  relied  vpon  to  bus- 
tain  claim  of  rigbt  to  veins  and  lodes. 

Approved  in  Traphagen  v.  Kirk,  30  Mont.  574,  77  Pac.  60,  following 
rule;  Lyle  v.  Patterson,  176  Fed.  916,  100  C.  C.  A.  379,  land  in  posses- 
sion of  purchaser  from  railroad  in  belief  that  railroad  is  owner  cannot 
be  entered  by  another  as  homestead;  Street  v.  Delta  Mining  Co.,  42 
Mont.  385,  112  Pac.  705,  junior  location  of  lode  mining  claim  within 
senior  valid  and  subsisting  location  is  void  ab  initio,  and  subsequent 
abandonment  or  forfeiture  of  senior  location,  does  not  inure  to  benefit 
of  junior  location ;  Nash  v.  McNamara,  30  Nev.  132,  141,  138  Am.  St. 
Bap.  694,  JL6  L.  B.  A.  (N.  S.)  168,  93  Pac.  408,  411,  junior  location  of 
mining  claim  made  on  ground  covered  by  valid  existing  senior  location 
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will  not  prevail  over  relocation  of  same  groand  made  after  failure  to  do 
work  on  senior  location. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Bep.  189. 

194  TJ.  8.  235-239,  48  L.  Ed.  953,  24  Sup.  Ot.  664,  ST.  LOUIS  MIN.  9i  M.  OO. 
▼.  MONTANA  MIN.  OO. 

Patent  for  lode  claim  conveys  sabsurface  as  well  as  surface,  and  the 
only  limitation  upon  exclusive  title  thus  conveyed  is  rifi^t  given  by  Bevlsed 
Statutes,  %2gj22,  to  owner  of  vein  apexing  without  surface  to  pursue  vein 
which  on  its  dip  enters  subsurface. 

Approved  in  Last  Chance  Min.  Co.  v.  Bunker  Hill  &  Sullivan  Min. 
etc.  Co.,  131  Fed.  586,  66  C.  C.  A.  299,  no  adverse  right  can  be  acquired 
by  locator  of  another  claim  in  respect  to  portion  of  vein  outside  surface 
boundaries  that  could  not  be  acquired  in  respect  to  portion  within; 
Stewart  Mining  Co.  v.  Ontario  Mining  Co.,  23  Idaho,  743,  132  Pac.  794, 
holding  person  claiming  right  to  take  ores  from  beneath  surface  of  min- 
ing claim  of  another  person  under  extralateral  rights  provision  of  Rev. 
Stats.,  §  2322,  has  burden  of  proving  apex  of  vein  is  in  surface  of  his 
own  claim;  Mammoth  Min.  Co.  v.  Grand  Central  Min.  Co.,  213  U.  S.  73, 
53  L.  Ed.  706,  29  Sup.  Ct.  413,  ai^endo. 

Miscellaneous.  Cited  in  Creede  etc.  Milling  Co.  v.  Uinta  Tunnel  etc. 
Co.,  196  U.  S.  344,  49  L.  Ed.  506,  25  Sup.  Ct.  266,  patent  to  lode  claim 
does  not  preclude  owner  of  tunnel  site  located  across  lode,  who  claims 
location  prior  to  discovery  in  lode  does  not  prevent  showing  order  of 
steps  taken  to  perfect  lode  location. 

194  U.  S.  240-248,  48  Ii.  Ed.  955,  24  Sup.  Ot.  640,  THE  IROQUOIS. 

Measure  of  master's  obligation  where  seaman  is  severely  injured  while 
ship  is  at  sea  depends  largely  upon  particular  facts  of  each  case;  and  while 
master  is  not  bound  to  disregard  every  other  consideration  and  put  into 
port,  if  accident  happens  within  reasonable  distance  of  port,  his  duty  is 
manifest. 

Approved  in  The  C.  S.  Holmes,  220  Fed.  277,  136  C.  C.  A.  289,  libel 
alleging  that  master  of  vessel  refused  to  take  injured  seaman  to  marine 
hospital  at  no  great  distance,  and  took  him  to  another  port  leaving  him 
with  doctor  without  arrangement  for  payment,  states  cause  of  action  in 
rem  against  vessel ;  The  C.  S.  Holmes,  209.  Fed.  973,  holding  owner  of 
vessel  is  not  liable  for  negligence  of  physician  employed  by  master;  Tlie 
Pawnee,  205  Fed.  334,  holding  Federal  Employers'  Liability  Act  of  1906, 
and  denying  recovery  for  injuries  to  seaman  received  through  negligence 
of  fellow-servant  on  vessel  under  charter  and  carrying  cargoes  only 
under  private  contract,  where  injured  seaman  received  care  required  by 
maritime  law ;  Aurora  Shipping  Co.  v.  Boyce,  191  Fed.  969,  112  C.  C.  A. 
372,  holding  lien  on  vessel  for  injuries  causing  death  under  provisions 
of  OrcfTon  statute  is  enforceable  in  suit  in  rem  against  vessel'in  admir- 
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alty  court;  Cornell  Steamboat  Co.  v.  Fallon,  179  Fed.  295,  102  C.  C.  A. 
M5y  holding  fact  that  seaman,  had  he  lived,  eoald  not  recover  full  in- 
demnity for  injuries,  did  not  preclude  administratrix  from  recovering 
full  compensation  for  his  death  under  Ne#  York  Code  of  Civil  Proce- 
dure, §  1902 ;  The  M.  E.  Luckenbach,'  174  Fed.  268,  allowing  r^ovei^' 
in  suit  against  vessel  for  neglect  in  furnishing  medical  attendance  to 
seamen  ill  with  typhoid;  The  Fullerton,  167  Fed.  14,  92  C.  C.  A.  463, 
holding  mastf>r  of  vessel  negligent  in  refusing  to  return  to  port  or  to 
send  mate  with  crushed  arm  back  for  treatment,  and  allowing  recoveiy 
for  loss  of  arm;  The  Teviotdale,  166  Fed.  483,  holding  injured  seaman 
taken  to  hospital,  is  entitled  to  recover  cost  of  maintenance  and  cure, 
until  cure  is  complete,  regardless  of  termination  of  voyage;  The  Cuzco, 
154  Fed.  179,  83  C.  C.  A.  181,  denying  recovery  for  injuries  to  cook  on 
steamship  in  straits  of  Magellan,  where  master  of  vessel  deciding  in- 
juries were  not  serious  proceeded  on  voyage;  The  Kenilworth,  144  Fed. 
377,  378,  7  Aim.  Cas.  202,  4  L.  R.  A.  (S.  S.)  49,  75  C.  C.  A.  314  (affirm- 
ing 137  Fed.  1007),  holding  master  not  shown  to  be  negligent  in  treat- 
ing injured  seaman  or  in  failing  to  put  into  intermediate  port  for  medi- 
cal assistance ;  The  Margharita,  140  Fed.  821,  72  C.  C.  A.  232,  Vhere 
sailor  had  leg  bitten  off  by  shark  while  rounding  Cape  Horn  and  on 
arrival  at  Savannah,  ship's  destination,  he  was  sent  to  hospital,  master 
not  negligent  where  nearest  port  was  twenty- three  days  distant  and 
wound  kept  dressed  and  sailor  improved;  Northern  Commercial  Co.  v. 
Nestor,  138  Fed.  387,  70  C.  C.  A.  523,  duty  toward  passenger  on  vessel 
injured  through  negligence  of  officers  not  fulfilled  by  giving  him  such 
care  as  ordinary  unskilled  person  could  afford  him;  The  Svealand,  136 
Fed.  110,  111,  112,  69  C.  C.  A.  97  (affirming  132  Fed.  933,  935),  holding 
master  not  at  fault  for  not  deviating  from  course  to  procure  medical 
attendance  for  seaman  who  had  broken  limb  within  forty-eight  hours 
of  end  of  voyage,  but  ship  liable  for  failure  to  procure  medical  treat- 
ment for  ten  days  after  end  of  voyage ;  dissenting  opinion  in  The  Fuller- 
ton,  167  Fed.  16,  92  C.  C.  A.  463,  majority  holding  master  of  vessel 
negligent  in  refusing  to  return  to  port  or  to  send  mate  with  crushed 
arm  baek  for  treatment,  and  allowing  recovery  for  loss  of  arm. 

Distinguished  in  The  Margharita,  140  Fed.  824,  72  C.  'C.  A.  232,  where 
sailor's  leg  bitten  off  by  shark,  while  rounding  Cape  Horn  on  voyage  to 
Savannah,  master  not  negligent  for  failure  to  put  into  intermediate  x)ort 
when  wound  kept  dressed  aild  fever  subsided  in  four  days. 

Duty  of  ship  owner  or  master  towards  siok  or  disabled  seaman. 
Note,  7  Ann.  Oas.  208,  206. 

The  concurrent  findings  of  two  lower  courts  on  facta  is  conclnaiTO  on 
appeaL 

Ap|9i*oved  in  Oceanic  Steam  Nav.  Co.  ▼.  Aitken,  196  U.  S.  595,  49 
L.  Ed.  613,  25  Sup.  Ct.  317,  applying  rule  to  finding  that  water  damage 
to  cargo  caused  by  imprudent  loading;  Last  Chance  Min.  Co.  v.  Bunker 
Hill  &  Sullivan  Min.  etc.  Co.,  131  Fed.  588,  66  C.  C.  A.  299,  findings  of 
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fact  on  conflicting;  evidence  by  master  on  order  of  court,  when  at^proved 
by  trial  court,  not  disturbed  on  appeal. 

What  is  excessive  verdict  in  action  for  personal  injuries  not  result- 
ing in  death.    Note,  16  Ann.  Oas.  12. 

Excessiveness  of  verdicts  for  personal  injuries.    Note,  L.  R.  A. 
1915F,  171,  326,  412. 

194  X7.  S.  248-257,  48  L.  Ed.  960,  24  Sup.  Ot  643,  EIiDER  ▼.  HORSESHOE 
MIN.  ft  M.  CO. 

Notice  to  co-owner  to  contribute  his  share  of  deyelopment  work  under 
Revised  Statutes,  section  2324,  and  failure  of  co-owner  to  comply  within 
specified  time  forfeits  his  interest. 

Approved  in  Van  Sice  v.  Ibex  Mining  Co.,  173  Fed.  897,  97  C.  C.  A. 
587,  holding  notice  of  forfeiture  under  Rev.  Stats.,  §  2324,  by  beneficial 
owners  of  part  interest  in  mining  claim  is  sufficient,  and  co-owner  fail- 
ing to  contribute  his  proportion  of  expenditure  forfeited  his  interest. 

Notice  to  delinquent  co-owner  of  mining  claim  under  Revised  Statutes, 
section  2324,  addressed  to  co-owner,  his  heirs,  administrators,  and  to  whom 
it  may  concern,  without  specifically  naming  heirs,  is  snflicient. 

Approved  in  Badger  Gold  Min.  etc.  Co.  v.  Stockton  Gold  &  Copper 
Min.  Co.,  139  Fed.  842,  fact  that  after  owners  of  part  of  mining  claim 
had  done  assessment  work  they  conveyed  to  corporation  does  not  pre- 
clude forfeiture  of  co-owner's  interest  for  failure  to  contribute,  by 
notice  signed  by  them  and  corporation;  OUanlon  v.  Ruby  Gulch  Min- 
ing Co.,  48  Mont.  76, 135  Pac.  917,  service  of  notice  of  cotenant's  failure 
to  contribute  his  proportion  of  expenditures  upon  administrator  of  co- 
tenant's  estate  is  not  service  upon  co-owner,  as  required  by  Rev.  Stats., 
§  2324. 

Notice  published  every  day  except  Sundays  from  Monday,  January  7th, 
to  Monday,  April  1st,  is  sufficient  under  Revised  Statutes,  section  2324, 
requiring  publication  once  a  week  for  ninety  days. 

Approved  in  Hettinger  v.  Good  Road  Dist.  No.  1,  19  Idaho,  320,  113 
Pac.  724,  holding  publication  of  notice  for  bond  election  of  good  roads 
district  under  good  roads  law  (Rev.  Codes,  §§  1049-1068)  was  sufficient. 

While  actual  title  to  fee  of  mining  claim  is  in  government,  interest  of 
miner  may  he  conveyed  and  inherited. 

Approved  in  Bradford  v.  Morrison,  212  U.  S.  395,  53  L.  Ed.  567,  29 
Sup.  Ct.  349,  title  of  locator  of  mining  claim  located  under  provision  of 
Rev.  Stats.,  §  2322,  is  property  within  meaning  of  Arizona  statute  of 
1891  upon  whiqji  judgment  is  lien;  Earhart  v.  Powers,  17  Ariz.  68,  148 
Pac.  287,  mining  claim  is  possessory  interest  as  distinguished  ^from 
"mine"  indicating  ownership  of  soil,  and  is  subject  to  taxation  although 
land  is  exempt  as  belonging  to  United  States;  Bradford  v.  Morrison, 
10  Ariz.  215,  86  Pac.  7,  unpatented  mining  claim  is  real  property  witlun 
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meaning  of  acts  of  1891  declaring  judgment  is  lien  upon  debtor's  real 
property  situated  in  county. 

194  X7.  a  25»-267,  48  L.  Ed.  966,  24  Sup.  Ot  650,  WEST  T.  IiOTHBIAKA. 

WiMtber  State  court  erred  in  its  construction  of  State  Constitution, 
statutes  and  common  law  on  subject  of  reading  depositions  of  witnesses,  Is 
not  Federsl  question. 

A|)proved  in  Standard  Oil  Co.  of  Indiana  t.  Missouri^  224  U.  S.  287, 
Ann.*  Gas.  1913D,  936,  66  L.  Ed.  770,  32  Sup.  Ot.  406,  holding  judgment 
of  ouster  and  fine  entered  in  quo  warranto  proceeding  against  corpora- 
tion under  provision  of  Missouri  Constitution  is  conclusive,  nor  is  judg- 
ment invalid  from  Federal  standpoint  because  no  maximum  penalty  was 
fixed  by  statute. 

State  has  full  control  of  procedure  of  courts  in  botb  dvll  and  crtaninsl 
cases  subject  only  to  qualification  tbat  sucb  procedure  must  not  deny  funda- 
mental lights  or  conflict  with  specific  and  applicable  provisions  of  Federal 
Constitution. 

Approved  in  Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  107,  68  L.  Ed. 
429,  29  Sup.  Ct.  220,  holding  Texas  anti-trust  statutes  of  1899  and  1903 
and  proceedings  to  enforce  same  were  not  denial  of  due  process  of  law ; 
Twining  v.  New  Jersey,  211  U.  S.  99,  102,  111,  58  L.  Bd.  106,  107,  111, 
29  Sup.  Ct.  14,  holding  exemption  from  compulsory  self-incrimination 
is  not  privilege  or  immunity  of  national  citizenship  guaranteed  by  Four- 
teenth Amendment  against  abridgment  by  States ;  Southern  Steel  Co.  v. 
Hopkins,  157  Ala.  182, 181  Am.  St.  Bep.  20, 16  Ann.  Oas.  690,  20  K  R.  A. 
(N.  S.)  848,  47  South.  275,  enjoining  one  hundred  and  ten  separate  suits 
a£:ainst  coal  company  for  wrongful  death  of  persons  killed  in  mine  ex- 
plosion, where  corporation  is  insolvent  and  defense  cannot  be  properly 
established  at  law  and  cost  of  litigation  would  be  ruinous. 

Sixth  amendment  does  not  apply  to  proceedings  in  State  courts. 
Approved  in  Buck  v.  Dick,  27  Okl.  857,  113  Pac.  921,  applying  rule  in 
habeas  corpus  proceeding  to  release  person  convicted  of  larceny. 

Admission  in  evidence,  in  accordance  with  State  law  of  deposition  of 
witness  absent  from  State,  where  accused  was  present  at  taking  of  deposi- 
tion and  cross-examined  witness,  does  not  deprive  accused  of  due  process 
of  law. 

Approved  in  Young  v.  J,  Samuels  &  Bro.,  232  Fed.  787,  holding  gen- 
eral rules  of  evidence  as  to  use  of  depositions  taken  in  former  causes 
between  same  parties  and  their  privies  afford  protection  against  loss  of 
testinaony  not  procurable  in  subsequent  litigation  and  dismissing  suit 
without  prejudice;  Dover  v.  Greenwood,  177  Fed.  948,  holding  in  suit, 
under  Rev.  Stats.,  §  4915,  to  obtain  patent,  party  cannot  be  deprived  of 
right  given  by  equity  rule  67  to  cross-examine  opposing  witnesses  by 
introduction  of  proofs  taken  in  interference  proceedings,  where  testi- 
mony is  insufScient  as  basis. for  its  introduction  as  secondary  evidence; 
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Hobbs  V.  State,  53  Tex.  Cr.  77,  81,  112  S.  W.  312,  314,  holding  tran- 
script of  testimony  of  witnesses  taken  at  inquest  at  which  accused  cross- 
examined  witnesses  may  be  introduced  in  evidence  at  trial  of  accused, 
where  witnesses  are  bej'ond  jurisdiction  of  court;  In  re  Finley,  1  Cal. 
App.  211,  81  Pac.  1046,  upholding  Penal  Code,  §246,  imposing  death 
penalty  on  life  convict  committing  aggravated  assault;  Porch  v.  State, 
51  Tex.  Cr.  10,  99  S.  W.  1124,  introduction  of  testimony  given  at  pre- 
liminary examination  by  one  since  deceased  with  whom  accused  was 
then  confronted  is  not  inhibited  by  sixth  amendment  to  Federal' Con- 
stitution; Parks  V.  Commonwealth,  109  Va.  809,  63  S.  E.  463,  holding 
testimony  of  witness  at  first  trial  is  admissible  on  secotMl  trial  of 
accused  for  homicide,  where  such  witness  died  before  second  trial. 

Constitutional  right  of  an  accused  to  be  confronted  by  the  wit- 
nesses, and  what  is  an  invasion  of  that  right.    Note,  129  Am.  St. 
'  Rep.  42. 

Depositions  in  criminal  cases.  Note,  Ann.  Gas.  1916A,  1069,  1091» 
1094. 

Competency,  in  criminal  cases,  of  former  testimony  of  absent  wit- 
ness.   Note,  1  Aim.  Gas.  471. 

Admissibility  in  criminal  trial  of  testimony  given  upon  preliminary 
examination  by  witnesses  not  available  at  triaL  Note,  25  L.  R.  A. 
(N.  8.)  868. 

» 

Miscellaneous.  Cited  in  Stewart  v.  Louisiana,  207  U.  S.  584,  52  L.  Ed. 
351,  28  Sup.  Ct.  262,  dismissing  for  want  of  jurisdiction. 

194  n.  8.  267-271,  48  L.  Ed.  971,  24  Sup.  Gt.  638,  BdSSOTTBI,  K.  ft  T.  B.  R. 
OO.  ▼.  MAT. 

Texas  statute  of  1901,  imposing  penalty  upon  railroads  for  permitting 
Johnson  grass  or  Bussian  thistle  to  go  to  seed  upon  right  of  way  does  not 
80  clearly  deny  eqaal  protection  of  law  as  to  he  void  under  Fourteenth 
Amendment. 

Approved  in  Tanner  v.  Little,  240  U.  S.  383,  60  L.  Ed.  701,  36  Sup.  Ct. 
383,  upholding  statute  of  Washington  of  1907,  imposing  license  tax  uix>n 
merchants  using  profit  sliaring  coupons  and  trading  stamps ;  Ozan  Lum- 
ber Co.  V.  Union  County  Nat.  Bank,  207  U.  S.  256,  52  L.  Ed.  197,  28 
Sup.  Ct.  89,  upholding  Arkansas  statute  requiring  notes  given  in  pay- 
ment for  patented  articles  to  show  that  fact  and  permitting  defenses 
against  such  notes  in  hands  of  third  parties,  providing  in  section  4  that 
act  shall  not  apply  to  merchants  and  dealers  selling  in  regular  course  of 
business;  Seaboard  Air  Line  Ry.  Co.  v.  Seegers,  207  U.  S.  77,  52  L.  Ed. 
110,  28  Sup.  Ct.  28,  holding  statute  of  South  Carolina  imposing  penalty 
upon  carrier  for  failure  to  adjust  claim  within  forty  days  is  not  void  as 
applied  to  intrastate  shipment;  Ohio  v.  Dollison,  194  U.  S.  448,  48  L.  Ed. 
1066,  24  Sup.  Ct.  703,  upholding  local  option  law  though  thereunder 
liquor  traffic  may  be  made  criminal  in  certain  territory  and*  permitted 
elsewhere;  Ivy  v.  Western  Union  Tel.   Co.,  Ib5  Fed.  373,  upholding 
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Arkansas  act  of  1903,  making  telegraph  company  liable  in  Hamagos  for 
mental  anguish  in  absence  of  bodily  injury  or  pecuniary  loss  for  negli- 
gence in  receiving,  transmitting  or  delivering  messages;  In  re  Home 
Discount  Co.,  147  Fed.  547,  upholding  Alabama  act  of  1901,  regulating 
business  of  brokers  lending  money  on  security  of  bills  of  sale,  though 
bankers  and  loans  exceeding  seventy-five  dollars,  excluded ;  In  re  Finley 
1  Cal.  App.  211,  81  Pac.  1046,  upholding  Penal  Code,  §  246,  imposing 
death  penalty  on  life  convict  committing  aggravated  assault;  McGuire 
V.  Chicago  etc.  R.  Co.,  131  Iowa,  353,  383,  33  L.  R.  A.  (N.  8.)  706,  108 
N.  W.  907,  917,  upholding  acts  27th  General  Assembly,  p.  33,  c.  49, 
amending  Code,  §  2071,  making  railroads  liable  for  injuries  to  ser\'an< 
through  negligence  of  fellow-servant,  regardless  of  contract  of  insur- 
ance, relief,  benefit,  or  indemnity;  State  ex  rel.  Sparks  v.  State  Bank, 
etc.  Co.,  31  Nev.  470,  103  Pac.  410,  upholding  act  of  1907  creating  board 
of  bank  conmiissioners,  providing  for  appointment  of  bank  examiner 
and  imposing  penalties  for  violation  of  act;  Stewart  v.  Western  Union 
Tel.  Co.,  93  S.  C.  125,  76  S.  E.  114,  upholding  act  of  1909  allowing  re- 
covery by  person  for  whose  benefit  telegram  is  sent,  for  mental  anguish 
suffered  through  negligence  in  receiving,  transmitting  or  delivery,  where 
telegram  shows  on  its  face  that  it  relates  to  sickness  or  death;  Seegers 
V.  Seaboard  etc.  Ry.  Co.,  73  S.  C.  80,  52  S.  E.  800,  upholding  act  of 
1903,  penalizing  carrier  not  adjusting  and  paying*  claim  for  loss  or  dam- 
age to  property  in  its  possession,  within  specified  time;  Motlow  v.  State, 
125  Tenn.  591,  145  S.  W.  189,  upholding  acts  of  1909,  c.  10,  prohibiting 
manufacture  for  sale  of  liquor  except  alcohol  of  188-proof  for  chemical 
and  other  specified  purposes;  San  Antonio  etc.  Ry.  Co.  v.  Bums,  39  Tex. 
Civ.  35.  89  S.  W.  23,  denying  recovery  of  damages  and  penalty  imposed 
by  act  of  1901  against  railroad  permitting  Johnson  grass  to  grow  upon 
right  of  way,  where  owner  of  land  also  permitted  grass  to  go  to  seed 
upon  his  land;  Gulf  etc.  Ry.  Co.  v.  Henderson  &  Tompkins,  38  Tex.  Civ. 
421,  86  S.  W.  372,  holding  Act  of  1901,  c.  117,  making  it  unlawful  for  rail- 
way to  allow  Johnson  grass  to  go  to  seed  on  right  of  way  and  imposing 
penalty  for  its  violation,  is  not  void  as  denial  of  due  process;  State  v. 
Scampani,  77  Vt.  121,  59  Atl.  211,  construing  act  of  1902,  regulating 
liquor  traffic;  Northern  Pac.  Ry.  Co.  v.  Adams  County,  78  Wash.  56, 
51  L.  B.  A.  (N.  8.)  274,  138  Pac.  308,  upholding  provision  of  statute 
(Rem.  &  BaL  Code,  §§  3038*3040,  as  amended  by  Laws  of  1911,  c.  60), 
requiring  land  owner  to  cut  noxious  weeds  on  public  highway  in  front 
of  his  land  and  making  cost  of  cutting  weeds  lici  on  property  in  case 
work  is  done  by  county;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  182, 
67  S.  E.  636,  upholding  Acts  of  1907,  c.  41,  imposing  two-cent  passenger 
rate  upon  steam  railroads  more  than  fifty  miles  in  length. 

Distin^ished  in  Seaboard  Air  Line  Ry.  v.  Simon,  56  Fla.  553,  16 
Aim.  Gas.  1234,  20  L.  B.  A.  (N.  S.)  126,  47  South.  1004,  holding  acts  of 
1905,  requiring  payment  by  railroads  for  loss  of  goods  in  transit,  is 
unreasonable  distinction  of  railroads  from  other  common  carriers;  dis- 
senting opinion  in  Wiseman  v.  Twiner,  221  Fed.  710,  majority  uphold- 
ing Initiative  Act  No.  8,  making  it  unlawful  for  employment  agent  to 
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demand  or  receive  fee  for  furnishing  employment  to  worker,  or  infor- 
mation leading  to  employment. 

Validity  of  statute  imposing  double  liability  on  railroad  for  damage 
by  fire.    Note,  Ann.  Cas.  1912G,  703. 

Statutes  in  relation  to  noxious  weeds.    Note,  48  L.  B.  A.  (N.  8.) 
1091. 

State  legislature  is  only  Judge  of  policy  of  proposed  discztminatloii;  and 
when  it  lias  declared  that  in  its  opinion  policy  requires  certain  measure, 
its  action  should  not  be  disturbed  by  courts  under  Fourteenth  Amendment, 
unless  they  can  see  clearly  that  there  is  no  fair  reason  for  the  law  that 
would  not  require  with  equal  force  its  extension  to  others  whom  it  leaves 
untouched. 

Approved  in  International  Harvester  Co.  v.  Missouri,  234  U.  S.  214, 
52  L.  R.  A.  (N.  8.)  525,  58  L.  ISd.  1283,  34  Sup.  Ct.  859,  upholding  Mis- 
souri anti-trust  laws  of  1899  and  1900 ;  Barrett  v.  Indiana,  229  U.  S.  30, 
67  L.  Ed.  1053,  33  Sup.  Ct.  692,  upholding  Indiana  statute  of  1907  spe- 
cifying width  of  entry  in  coal  mines  and  expressly  excepting  block  coal 
mines;  Watson  v.  Maryland,  218  U.  S.  179,  54  L.  Ed.  990,  30  Sup.  Ct. 
644,  upholding  provisions  of  Maryland  Code  of  1904  requiring  registra- 
tion of  physicians;  Williams  v.  Arkansas,  217  U.  S.  90,  18  Ann.  Gas. 
865,  54  L.  Ed.  678,  30  Sup.  Ct.  493,  upholding  anti-soliciting  law  of 
Arkansas  of  1907  relating  to  specified  occupations;  Brunswick-Balke 
CoUander  Co.  v.  Evans,  228  Fed.  997,  upholding  section  2125,  Lord's 
Oregon  Laws,  prohibiting  keeping  open  of  places  of  business  in  specified 
occupations ;  Nolen  v.  Riechman,  225  Fed.  820,  upholding  Tennessee  Act 
of  1915  regulating  jitneys ;  Chicago  etc.  Ry.  Co.  v.  State,  86  Ark.  425,  lU 
S.  W.  461,  upholding  Laws  1907,  p.  295,  r^ulating  operation  of  rail- 
roads and  requiring  freight  trains  on  roads  more  than  fifty  miles  in 
length  to  be  equipped  with  crew  of  not  less  than  engineer,  fireman,  con- 
ductor and  three  brakemen;  State  v.  Grier,  4  Boyce  (Del.),  348,  88  Atl. 
690,  upholding  provision  of  statute  (27  Del.  Laws,  c.  139,  §  6),  limiting 
amount  of  liquor  person  may  bring  or  have  brought  from  point  in  State 
into  local  option  territory,  although  section  5  permits  shipments  to 
physicians  and  dn^gists;  State  v.  Wickenhoefer,  6  Penne.  (Del.)  136, 
64  Atl.  279,  upholding  Laws  1905  (vol.  23,  p.  256,  c.  149),  licensing  per- 
sons to  make  small  loans  in  particular  county  and  charge  rate  of  interest 
in  excess  of  legal  rate;  dissenting  opinion  in  Ex  parte  Hollman,  79  S.  C. 
42,  14  Ann.  Cas.  1105,  60  S.  E.  31,  majority  holding  provision  of  Crim- 
inal Code  1902,  §  357,  declaring  contract  farm  laborer  receiving  advances 
and  refusing  to  comply  with  contract  guilty  of  misdemeanor,  is  void  as 
violation  of  thirteenth  amendment  and  act  of  Congress  of  1901,  abolish- 
ing peonage. 

Judicial  inquiry  into  wisdom  or  policy  of  statute,  or  motives  prompt- 
ing its  enactment.    Note,  1  Ann.  Oas.  571. 

Great  constitutional  provisions  n^t  he  administered  with  caution. 
Some  play  must  he  allowed  for  Joints  of  machine,  and  it  must  he  rememr 
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liered,  leglalatures  are  nltimate  gvudlans  of  liberties  and  welfare  of  people 
in  quite  as  great  degree  as  courts. 

Approved  in  Pittsburg  etc.  Ry.  Co.  v.  Hartford  City,  170  Ind.  680, 
20  L.  B.  A.  (N.  S.)  461,  82  N.  E.  790,  upholding  ordinance  enacted 
under  authority  of  Statute  of  1901,  §  5173,  empowering  councils  of  cities 
not  having  special  charter  to  adopt  ordinance  requiring  railroads  to 
maintain  lights  at  points  where  tracks  cross  streets;  People  v.  Crane, 
214  N.  Y.  173,  Ann.  Oaa.  1915B,  1254,  108  N.  E.  433,  upholding  labor 
*law  (Consolidated  Laws,  c.  31),  §14  requiring  only  United  States  citi- 
zens to  be  employed  in  construction  of  public  work  by  State,  municipal- 
ity or  public  contractor,  and  requiring  preference  to  be  given  to  State 
citizens;  State  v.  Haskell,  84  Vt.  440,  34  L.  B.  A.  (N.  S.)  286,  79  Atl. 
857,  upholding  Laws  1908,  No.  211,  making  it  offense  for  mill  owner  or 
operator  to  deposit  sawdust,  shavings,  or  refuse  in  waters  of  river. 

Miscellaneous.  Cited  in  Missouri  etc.  Ry.  Co.  v.  Letot,  231  U.  S.  738, 
58  L.  Ed.  461,  34  Sup.  Ct.  317,  dismissing  for  want  of  jurisdiction. 

194  n.  &  272-279,  48  L.  Ed.  973,  24  Sup.  Ot.  647,  RAPHAEL  ▼.  TBA8K. 

OircDit  Cknirt  has  no  Jurisdiction  of  action  affecting  disposition  of  fund 
held  by  partnership  doing  business  in  a  StMe  other  than  that  of  complain- 
ant, either  to  enforce  additional  security  or  to  stay  waste,  as  ancillary  to 
foreclooore  pending  in  another  Circuit  Court,  where  there  is  no  privity  of 
contract  or  trust  relations  between  complainant  and  defendants. 

Approved  in  Kent  v.  Honsinger,  167  Fed.  628,  holder  of  preferred 
stock  of  Iowa  corporation  whose  property  is  sold  on  foreclosure  and 
surplus  removed  to  another  State  by  directors  and  corporation  dissolved 
in  accordance  with  State  laws,  may  maintain  representative  suit  in  Fed- 
eral court  of  district  of  directors'  residence  to  enforce  lien  against 
assets;  Anderson  v.  Bassman,  140  Fed.  13,  denying  Federal  jurisdiction 
over  suit  to  enjoin  several  defendants  from  diverting  water  from  stream 
by  means  of  ditches  in  some  one  of  which  each  defendant  owns  interest, 
where  any  defendant  is  citizen  of  same  State  as  plaintiff. 

Ancillary  bills  are  maintainable  In  same  court  as  original  bill  is  filed, 
with  view  to  protecting  rights  adjudicated  by  the  court  in  reference  to  the 
subject  matter  of  the  litigation,  and  in  aid  of  the  jurisdiction  of  the  court 
to  render  effectual  rights  to  be  secured  or  already  adjudicated. 

Approved  in  Henrie  v.  Henderson,  146  Fed.  320,  76  C.  C.  A.  196,  where 
sale  of  bankrupt's  lands  confirmed  and  purchaser  has  paid  price,  bank- 
ruptcy court  has  no  ancillary  jurisdiction  to  restrain  trustee  from 
making  deed  to  purchaser. 

Intervention  in  Federal  courts.    Note,  Ann.  Oas.  1913D,  1033. 

194  TJ.  &  279-296,  48  L.  Ed.  979,  24  Sup.  Ct.  719,  UNITED  STATES  EX 
BELw  TURNER  v.  WXLLIAMa 

Congress  has  power  to  exclude  aliens  from  United  States,  to  prescribe 
termfl  and  conditions  of  admission*  to  establish  regulations  for  sending  out 
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of  comitry  aliens  entering  in  violatioii  of  lsw»  and  to  commit  onfnrc—aut 
of  conditions  and  regulations  to  execntiTe  olILcials. 

Approved  in  United  States  v.  Hung  Chang,  134  Fed.  24,  25,  67  C.  C.  A. 
93,  following  rule ;  Zakonaite  v.  Wolf,  226  U.  S.  275,  57  L.  £d«  220, 
33  Sup.  Ct.  31,  upholding  Act  of  1907,  §  3,  providing  for  deportation  of 
alien  prostitutes  within  three  years  of  entry  by  summary  proceeding 
before  officials  of  Department  of  Commerce  and  Labor;  Oceanic  Steam 
Nav.  Co.  V.  Stranahan,  214  U.  S.  335,  53  L.  Ed,  1020,  29  Sup.  Ct.  671, 
upholding  provision  of  Immigration  Act  of  1903,  §  9,  authorizing  head  of 
executive  department  to  impose  penalty  upon  steamship  company  bring- 
ing into  country  aliens  afflicted  with  loathsome  contagious  disease  which 
might  have  been  detected  by  medical  examination  at  port  of  embarka- 
tion; Keller  V.  United  States,  213  U.  S.  144, 16  Ajul  Oas.  1066,  53  L.  Ed. 
739,  29  Sup.  Ct.  470,  that  portion  of  act  of  1907  making  it  felony  to 
harbor  alien  prostitute  is  void  as  to  person  harboring  prostitute  without 
knowledge  of  alienage;  United  States  v.  Ju  Toy,  198  U.  S.  261,  49  L.  Ed. 
1043,  25  Sup.  Ct.  644,  decision  of  Secretary  of  Commerce  affirming 
immigration  officer's  denial  of  Chinese  right  to  land  is  conclusive  on 
habeas  corpus  though  citizenship  is  ground  for  claim  to  right  to  enter; 
Ex  parte  Toscano,  208  Fed.  942,  upholding  provision  of  chapter  2,  article 
XI,  of  Hague  treaty  of  1907,  ratified  by  powers  including  United  States 
and  Mexico,  relating  to  internment  by  neutral  power  of  belligerent 
troops  received  within  its  territory,  as  part  of  law  of  land;  Fhck  v. 
Lewis,  195  Fed.  699,  115  C.  C.  A.  493,  holding  under  Immigration  Act 
of  1907  excluding  certain  classes  of  aliens  and  authorizing  Secretary 
of  Commerce  and  Labor  to  deport  alien  in  country  in  violation  of  act 
within  three  years  of  entry,  fact  that  alien  has  been  resident  for  number 
of  years  and  had  declared  intention  of  becoming  citizen,  and  left 
country  for  temporary  purpose,  is  immaterial;  Williams  y.  United 
States,  186  Fed.  481,  108  C.  C.  A.  457,  holding  acquittal  entered  on 
directed  verdict  in  prosecution  of  alien  for  claiming  citizenship  falsely 
is  not  bar  to  deportation  proceeding  under  act  of  1907  for  obtaining 
admission  by  falsely  representing  himself  to  be  citizen;  Sire  v.  Berk- 
shire, 185  Fed.  970,  holding  proceeding  for  deportation  of  alien  prosti- 
tute did  not  deny  alien  due  process  of  law  by  refusal  to  allow  her  to 
consult  attorney  before  examination  by  immigration  authorities,  where 
she  was  represented  by  counsel  at  hearing  before  Secretary  of  Com- 
merce and  Labor;  United  States  v.  Williams,  183  Fed.  905,  upholding 
act  of  1910,  amending  act  of  1907,  authorizing  deportation  of  alien 
prostitute  without  reference  to  term  of  residence;  Wong  Sang  v.  United 
States,  144  Fed.  970,  75  C.  C.  A.  383,  decision  of  immigration  officers 
denying  Chinese  right  to  enter  is  conclusive  on  habeas  corpus  instituted 
by  resident  who  claims  excluded  person  is  his  minor  son. 

Distinguished  in  Ex  parte  F<mg  Yim,  134  Fed.  940,  upholding  right 
on  habeas  corpus  to  determine  right  of  domiciled  Chinese  merchant  or 
his  family  to  enter  where  appeal  to  Secretary  of  Commerce  has  denied 
rijrht  to  enter. 


143  HEWIT  V.  BERLIN  MACHINE  WORKS.     194  U.  S.  296-303 

Whether 'rested  on  accepted  principle  of  international  law  that  every 
sovereign  nation  has  power,  as  inherent  in  sovereignty  and  essential  to  self 
preservation,  to  forbid  entrance  of  foreigners  within  its  dominions  or  to 
admit  them  on  such  conditions  as  it  may  prescribe,  or  on  power  to  regulate 
commerce  with  foreign  nations,  Immigration  Act  of  1908  is  valid. 

Approved  in  Tiaco  v.  Forbes,  228  U.  S.  567,  57  L.  Ed.  965,  33  Sup.  Ct. 
585,  upholding  act  of  1910  of  Philippine  legislature  ratifying  action  of 
governor-general  in  ordering  deportation  of  Chinese  persons;  dissenting 
opinion  in  6eoi*ge  Jonas  Glass  Co.  v.  Glass  Blowers'  Assn.,  77  N.  J.  Eq. 
230,  41  L.  R.  A.  (K.  8.)  445,  79  Atl.  266,  majority  holding  act  of  1883 
relative  to  persons  eombining  and  encouraging  others  to  combine  does 
not  authorize  invasion  of  private  rights,  and  enjoining  use  of  coercion 
or  persuasion  to  bring  about  breach  of  contract  of  employment. 

Fact  that  act  of  1903  excluding  alien  anarchists  does  not  exempt  an- 
archists who  are  merely  political  philosophers  does  not  render  it  void. 

Approved  in  Baart  v.  Maxtin,  99  Minn.  211,  116  Am.  St.  Bep.  394,  108 
N.  W.  951,  holding  fact  that  Registration  Act  enacting  Torrens  system 
(Rev.  Laws  1905,  c.  65),  does  not  in  express  words  except  fraud,  does 
not  deprive  equity  court  of  jurisdiction  to  set  aside  fraudulent  registra- 
tion where  title  remains  in  person  guilty  of  fraud. 

While  United  States  as  nation  has  powers  inhering  in  sovereignty, 
Congress  is  not  authorised  to  act  for  nation  in  all  things.  Too  Uttle  effect 
is  given  to  tenth  smendment  reserving  to  State  or  people  powers  not 
delegated  to  TTnited  States  or  prohibited  to  States. 

Approved  in  State  ex  rel.  Schrader  v.  PoUey,  26  S.  D.  8,  127  N.  W. 
850,  holding  word  "legislature"  in  United  States  Constitution,  art.  I, 
§  4,  refers  to  law-making  body,  and  Session  Laws  1909,  c.  223,  dividing 
State  into  congressional  districts,  is  subject  to  referendum  vote  of  people 
of  State. 

mnisierial  offleers  cannot  be  given  final  adjudication  of  liberty. 
Approved  in  Ex  parte  Fong  Yim,  134  Fed.  941,  upholding  right  on 
habeas  corpus  to  determine  right  of  domiciled  Chinese  and  his  family 
to  enter  where  appeal  to  Secretary  of  Commerce  has  denied  right  to 
enter. 

Constitutional  liberty  of  speech  and  press.    Note,  15  Ann.  Oas.  8. 

Miscellaneous.  Cited  in  Ah  Sou  v.  United  States,  200  U.  S.  611,  50 
L.  Ed.  619,  26  Sup.  Ct.  752,  dismissing  for  want  of  jurisdiction;  In  re 
Finley,  1  Cal.  App.  211,  81  Pac.  1046,  upholding  Penal  Code,  §  246,  im- 
posing death  penalty  on  life  convict  oommitting  aggravated  assault, 

194  V,  S.  296-303,  48  Ii.  Ed.  966,  24  Sup.  Ot.  600,  HEWIT  V.  BEBUK  MA- 
CHINE WOBKS. 

Title  of  vendor  under  unfiled  conditional  sale  contract  to  property  which 
under  New  York  law  could  not  have  been  levied  upon  or  sold  under  Judi- 
cial process  against  bankrupt,  nor  transferred  by  bankrupt  within  meaning 
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of  section  70a  of  Bankruptcy  Act,  Is  good  as  against  trustee  in  bankruptcy 
who  could  not  claim  as  subsequent  purchaser  in  good  faith. 

Approved  in  Thomas  v.  Taggart,  209  U.  S.  390,  62  L.  Ed.  848.  28  Sup. 
Ct.  519,  holding  shares  of  stock  held  by  broker  as  collateral  for  account 
of  customer  are  property  of  customer  as  against  broker's  trustee  in  bank- 
ruptcy ;  Galbraith  v.  First  Nat.  Bank  of  Alexandria,  221  Fed.  392,  137 
C.  C.  A.  194,  sustaining  mortgage  lien;  In  re  Harvey,  212  Fed.  341, 
holding  under  Alabama  decision  that  subsequent  delivery  of  property 
agreed  to  be  pledged  is  valid  except  against  intervening  creditors,  de- 
livery of  policy  of  insurance  within  few  days  of  bankruptcy  proceeding 
under  prior  agreement  to  pledge  same  is  not  voidable  preference  under 
Bankruptcy  Act,  and  pledgee's  title  is  superior  to  that  of  trustee  in 
bankruptcy;  In  re  Bumham,  202  Fed.  764,  holding  in  bankruptcy  pro- 
ceeding where  real  estate  of  community  property  is  converted  into  money 
before  homestead  claim  is  made,  such  money  is  not  proceeds  of  home- 
stead, but  same  as  other  personal  estate;  In  re  Charles  Town  Light  & 
Power  Co.,  199  Fed.  851,  holding  trustee  in  bankruptcy  having  rights  of 
judgment  creditor  under  amendment  of  1910  to  Bankruptcy  Act  is  not 
to  be  held  purchaser  for  value  of  bankrupt's  property;  In  re  Smith,  198 
Fed.  877,  holding  under  amendment  of  1910  to  section  47a  (2)  of 
Bankruptcy  Act,  cliattel  mortgage  void  as  against  creditors  for  failure  to 
file  renewal  affidavit  is  void  also  as  against  trustee  in  bankruptcy;  In  re 
Martin,  193  Fed.  848,  113  C.  C,  A.  627,  holding,  under  State  statute 
authorizing  vacation  by  existing  creditor  of  voluntaiy  conveyance  by 
bankrupt,  where  existing  creditor  does  not  sue  to  set  aside  such  convey- 
ance until  within  four  months  of  bankruptcy,  upon  vacation,  proceeds 
of  property  pass  to  trustee ;  Nauman  Co.  v.  Bradshaw,  193  Fed.  353,  113 
C.  C.  A.  274,  holding  property  under  unrecorded  contract  of  conditional 
sale,  good  as  between  parties  undisr  Iowa  law  and  decisions,  does  not 
pass  to  trustee  in  ban^mptcy  under  section  70a  (5) ;  Lovell  v.  Isidore 
Newman  &  Son,  192  Fed.  761,  113  C.  C.  A.  39,  holding  purchasers  of 
cotton  intervening  in  bankruptcy  proceeding  and  claiming  under  contracts 
cotton  delivered  for  shipment,  waived  shipper's  failure  to  comply  with 
conditions  of  contract  and  title  was  in  them,  not  in  trustee  in  'bank- 
ruptcy; In  re  Williamsburg  Knitting  Mill,  190  Fed.  874,  holding  unre- 
corded conditional  sale  contract  void  as  against  lien  creditors  under 
State  law  is  void  as  against  purchaser  of  prox)erty  from  trustee  in  bank- 
ruptcy under  Bankruptcy  Act  of  1898  as  amended  in  1910;  Foerstner 
V.  Citizens'  Savings  etc.  Co.,  186  Fed.  5,  108  C.  C.  A.  267,  holding  real 
estate  mortgage  recorded  but  not  witnessed  as  required  by  Rev.  Stats. 
Ohio,  §  4106,  creates  no  lien,  but  confers  only  equity  on  mortgagee  to 
maintain  suit  for  reformation,  and  where  no  suit  is  brought  before  bank- 
rui>tcy,  trustee  takes  title  free  from  mortgage  lien;  In  re  Wade,  185 
Fed.  666,  holding  under  Missouri  law  unrecorded  chattel  mortgage  is 
void  as  against  creditors  intervening  with  process  prior  to  recording  or 
taking  of  possession  by  mortgagee,  and  it  is  incumbent  on  chattel  mort- 
gagee of  bankrupt's  stock  and  fixtures  to  show  what  part  of  property 
came  into  hands  of  trustee  in  bankruptcy,  and  as  to  part  not  so  identified. 
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mortgagee  stands  on  equality  with  general  creditors;  In  re  L.  M.  Alle- 
man  Hardware  Co.,  181  Fed.  812,  104  C.  C.  A.  320,  where  corporation 
organized  to  take  over  business  of  mercantile  partnership  assumed  debts 
and  issued  its  capital  stock  to  partners,  question  of  consideration  re- 
ceived from  partners  for  capital  stock  is  not  in  issue  in  distribution  of 
assets  in  bankruptcy,  and  claim  of  partner  cannot  be  deferred  until  after 
payment  of  other  creditors  on  ground  that  as  events  show  corporation 
was  insolvent  from  its  organization;  In  re  C.  K.  Hutchins,  179  Fed. 
865,  where  understanding  at  time  of  delivery  of  machinery  was  that  it 
should  be  encumbered  by  conditional  sale  contract,  fact  that  contract 
was  not  signed  until  six  months  after  delivery,  or  that  sale  was  under 
secret  understanding  is  immaterial,  and  title  remaining  in  vendor  does 
not  pass  to  trustee  in  bankruptcy;  In  re  Pittsburgh  Industrial  Iron 
Works,  179  Fed.  156,  holding  contract  for  sale  of  derrick  car  f.  o.  b. 
Detroit  with  invoice  marked  *  *  terms  cash ' '  and  title  reserved  until  price 
paid,  was  conditional  sale  contract  and  trustee  in  bankruptcy  of  vendee 
acquired  no  title  since  under  law  of  Michigan  title  did  not  pass  to  vendee 
because  of  nonfulfillment  of  condition ;  Mattley  v.  Wolfe,  175  Fed.  623, 
holding  chattel  mortgage  executed  for  present  consideration  more  than 
four  months  before  bankruptcy  but  withheld  from  record  did  not  create 
preference  as  against  general  creditors,  as  under  Nebraska  law  chattel 
mortgage  need  not  be  recorded  as  against  creditors  having  no  lien  prior 
to  taking  possession  of  property  by  mortgagee;  Chilberg  v.  Smith,  174 
Fed.  807,  98  C.  G.  A.  513,  where  bankrupt  is  in  possession  under  condi- 
tional sale  contract  which  has  become  absolute,  under  statute  of  Wash- 
ington making  conditional  sale  absolute  unless  recorded  within  ten  days, 
possession  and  title  pass  to  trustee  in  bankruptcy;  In  re  Meadows, 
Williams  &  Co.,  173  Fed.  698,  holding  title  to  shares  of  stock  purchased 
by  broker  for  customer  vest  in  customer  upon  pa3rment  of  price,  and 
trustee  in  bankruptcy  of  broker  obtains  no  title ;  In  re  Bement,  172  Fed. 
100,  96  C.  C  A.  412,  holding  trustee  in  bankruptcy  may  represent  credi- 
tors against  assertion  of  conditional  sale  contract  void  under  Wisconsin 
Statutes  of  1898,  §  2317 ;  In  re  Hersey,  171  Fed.  1007,  chattel  mortgage 
on  bankrupt's  stock  made  to  attorney  of  creditor  in  consideration  of 
attorney's  payment  of  debt  to  creditor,  is  not  preference  under  section 
60b,  but  is  valid  lien  within  section  67d  of  Bankruptcy  Act,  and  is  valid  as 
against  trustee  in  bankruptcy;  Goodnough  Mercantile  etc.  Co.  v.  Gallo- 
way, 171  Fed.  950,  holding  bills  of  sale,  assignments  and  lumber  contract 
executed  within  four  months  of  bankruptcy  to  carry  into  effect  agree- 
ment for  security  for  advances  and  supplies  made  more  than  eight 
months  before  bankruptcy  were  not  void,  and  trustee  in  bankruptcy  takes 
subject  to  same;  American  Can  Co.  v.  Erie  Preserving  Co.,  171  Fed.  542, 
holding  receiver  of  insolvent  corporation  may  on  behalf  of  general  credi- 
tors, contest  validity  of  pledge  made  by  corporation ;  In  re  Beachy  &  Co., 
170  Fed.  827,  holding  provision  of  Kurd's  Rev.  Stats.  111.  1908,  o.  32, 
§  16,  TTF  diking  directors  and  officers  of  corporation  liable  personally  for 
indebtedness  of  corporation  in  excess  of  its  capital  stock,  as  construed 
XIX— 10 
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by  State  court,  gives  right  of  action  exclusively  to  creditors  which  does 
not  pass  to  trustee  in  bankruptcy;  Walter  A.  Wood  Co.  v.  Eubanks,  169 
Fed.  931,  932,  95  C.  C.  A.  273,  holding  contract  for  sale  of  machinery 
to  dealer  making  proceeds  of  sales  made  by  dealer  collateral  security 
in  tinist  for  vendor  creates  trust  enforceable  against  creditor  or  pur- 
chaser under  North  Carolina  law  and  such  trust  is  enforceable  against 
trustee  in  bankruptcy;  Pridmore  v.  Puffer  Mfg.  Co.,  163  Fed.  498,  499, 
500,  90  C.  C.  A.  42,  where  machinery  was  shipped  under  contract  for 
cash  payment  on  delivery,  and  receiver  takes  possession  of  it  from  rail- 
road, but  it  is  not  yet  unpacked  when  trustee  is  appointed,  title  did  not 
pass  to  vendee  and  did  not  vest  in  trustee  in  bankruptcy ;  In  re  Gb'ainger, 
160  Fed.  74,  87  C.  C.  A.  225,  holding  chattel  mortgages  upon  property 
not  within  classes  enumerated  in  section  2955,  Civil  Code,  but  good  under 
section  2973  as  between  parties,  their  heirs,  legatees  and  x>ersonal  repre- 
sentatives or  persons  purting  with  value  with  actual  notice,  is  good 
against  general  creditors  and  mortgagor's  trustee  in  bankruptcy;  Davis 
v.  Crompton,  158  Fed.  742,  85  C.  C.  A.  633,  holding  conditional  sale 
vendor's  title  is  valid  against  vendee  and  all  persons  except  creditors 
acquiring  lien  by  attachment  or  execution,  and  is  valid  against  trustee 
in  bankruptcy;  Dunlop  v.  Mercer,  156  Fed.  550,  86  C.  C.  A,  435,  holding 
unrecorded  contracts  of  conditional  sale  under  Minnesota  law  are  void- 
able only  by  bona  fide  purchasers,  attaching  creditors  and  judgment 
creditors,  and  where  there  are  no  such  creditors  or  purchasers,  such  con- 
tract is  not  voidable  by  trustee  in  bankruptcy;  Hanson  v.  W.  L.  Blake 
&  Co.,  155  Fed.  350,  holding  mortgagee  on  sawmill  building  and  ma- 
chinery not  recorded  as  law  of  State  required  has  no  equitable  claim 
enforceable  against  trustee  to  proceeds  of  property  sold  by  trustee  in 
bankruptcy  of  mortgagor  after  destruction  of  mill  by  fire;  In  re  George 
0.  Hassam  &  Son,  153  Fed.  934,  holding  printed  conditions  on  back  of 
contract  for  sale  of  wagons  reserving  title  in  seller  which  were  not  called 
to  attention  of  buyer  were  fraudulent  and  invalid  as  against  bankrupt's 
creditors,  and  title  passed  to  trustee  in  bankruptcy;  Atchison  T.  &  S.  F. 
Ry.  Co.  V.  Hurley,  153  Fed.  509,  82  C.  C.  A.  453,  holding  trustee  in 
bankruptcy  of  coal  company  assuming  performance  of  contract  to  sup- 
t)ly  coal  to  railroad  is  bound  by  oral  agreement  to  repay  advances  made 
by  railroad  by  subsequent  delivery  of  coal;  In  re  Reynolds,  153  Fed. 
298,  bill  of  sale  of  merchants'  stock  of  goods,  fixtures,  storehouse  and  lot 
which  is  in  fact  mortgage,  and  not  acknowledged  or  recorded  as  required 
by  State  law,  is  valid  only  as  between  parties  in  so  far  as  it  affects  fixtures 
and  real  property  and  as  against  creditors  only  after  grantee  took  pos- 
session, which  was  within  four  months  of  bankruptcy  proceedings  against 
(n*antor,  and  sale  is  void  as  preference  under  section  60b  of  Bankruptcy 
Act  of  1898  as  amended  in  1903 ;  In  re  Liberty  Silk  Co.,  152  Fed.  845, 
contract  of  foreign  commission  merchants  to  deliver  silk  filatures  to 
bankrupt  for  manufackire  into  silk  giving  brokers  prior  lien  for  pay- 
ment, whether  mortgage  or  conditional  sale  is  void  as  against  trustee  in 
bankruptcy  for  failure  to  record  it  as  required  by  New  York  law;  In  re 
Great  Western  Mfg.  Co.,  152  Fed.  125,  81  C.  C.  A.  341,  holding  contract 
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of  conditional  sale  not  filed  or  recorded  is  voidable  by  purchasers,  attack- 
ing: creditors,  and  judgment  creditors  only  under  Nebraska  law,  and  since 
tliere  was  none  of  either  class  when  petition  in  bankruptcy  was  filed, 
contract  is  valid  as  against  bankrupt,  and  hence  valid  against  trustee 
in  bankruptcy ;  In  re  Fabian,  151  Fed.  950,  holding  contract  to  ship  goods 
to  bankrupt  to  sell  for  account  of  seller  was  bailment  and  not  sale^  and 
title  to  goods  remained  in  seller  as  against  trustee  in  bankruptcy;  In  re 
Franklin  Lumber  Co.,  147  Fed.  854,  under  N.  J.  P.  L.  1898,  p.  699,  prop- 
erty in  possession  of  purchaser  on  conditional  sale  under  unrecorded 
deed  at  time  of  bankruptcy  passes  to  tnistee;  In  re  Cavagnaro,  143  Fed. 
670,  applying  rule  under  New  Hampshire  statute  respecting  conditional 
sales ;  In  re  Smith,  132  Fed.  302,  goods  in  possession  of  bankrupt  pur- 
chased for  resale  as  retailer  under  contract  of  conditional  sale,  which 
Avas  not  recorded  as  required  by  State  statute,  pass  to  trustee;  Aetna 
Ins.  Co.  V.  Evans,  57  Fla.  344,  49  South.  62,  holding  liens  upon  funds  in 
hands  of  garnishee,  valid  under  State  law  and  perfected  more  than  four 
months  before  filing  of  petition  in  bankruptcy,  are  nolxvoid  under  sec- 
tion 67f  of  Bankruptcy  Act;  Chicago  Title  etc.  Co.  v.  National  Storage 
Co.,  260  111.  496,  103  N.E.  232,  holding  delivery  of  warehouse  receipts 
and  property  to  warehouseman  were  valid  pledge  of  property  as  security, 
and  such  lien,  while  not  valid  as  to  bona  fide  purchasers,  encumbrancers, 
or  creditors  armed  with  process,  is  valid  between  jxarties  and  as  to 
unsecured  creditors,  and  is  valid  against  trustee  in  bankruptcy ;  Nebraska 
Moline  Plow  Co.  v.  Blackburn,  74  Neb.  248,  104  N.  W.  179,  holding 
trustee  in  bankruptcy  succeeds  to  title  of  promissory  notes  executed  to 
bankrupt  dealer  for  price  of  implements,  subject  to  abatement  for  failure 
of  consideration,  after  goods  were  seized  in  replevin  by  vendor  of  dealer 
under  conditional  sale  contract;  First  Nat.  Bank  v.  Haverkampf,  16 
N.  M.  517,  121  Pac.  38,  mortgage  valid  under  State  law  which  is 
executed  and  recorded  more  than  four  months  before  bankruptcy  is 
valid  against  trustee  in  bankruptcy  of  mortgagor;  Watson  y.  Proximity 
Mfg.  Co.,  147  N.  C.  473,  61  S.  E.  276,  holding  trustee  in  bankruptcy  of 
corporation  is  bound  by  acts  of  president  and  treasurer,  substantially 
sole  o^wner  of  corporation  in  crediting  payment  of  his  note  to  buyer  for 
advances  received  as  payment  by  buyer  for  goods,  where  buyer  acted  in 
good  faith  and  both  he  and  corporation  were  solvent  at  time;  Gh>dwin 
V.  Mnrobison  Nat.  Bank,  145  N.  C.  326,  59  S.  E.  156,  contract  made 
more  than  four  months  before  bankruptcy  to  deliver  to  bank  bonds  to 
be  rec^ved  under  land  contract  in  consideration  of  present  loan  by 
bank,  and  assignment  of  bonds  within  four  months'  period  vests  title 
in  bank  as  of  date  of  original  contract  which  created  present  equitable 
assignment,  and  title  of  bank  is  valid  against  trustee  in  bankruptcy  of 
assignor;  dissenting  opinion  in  Consolidated  Arizona  Smelting  Co.  v. 
Hinehman,  212  Fed.  834,  129  C.  C.  A.  267,  majority,  holding  purchaser 
under  order  of  bankruptcy  court  from  bankrupt  assignee  of  contract 
of  purchase  of  mining  l^nds,  with  notice  of  agreements  to  pay  vendor 
)>ercentage  of  net  profits,  is  not  bound  to  operate  properties  and  pay 
such  percentage;  dissenting  opinion  in  Fourth  St.  Nat.  Bank  v.  Mill- 
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bourne  Mills  Co.'s  Trustee,  172  Fed.  189,  30  L.  R.  A.  (N.  S.)  562,  96 
C.  C.  A.  629,  majority  holding  delivery  of  certificates  for  wheat  stored 
in  grain  tanks  and  not  separated  from  other  wheat,  and  certificates  for 
baiTels  of  flour  set  apart  in  storeroom,  but  not  marked,  is  not  valid 
pledge  under  Pennsylvania  law  and  title  to  wheat  and  flour  passed  to 
trustee  in  bankruptcy. 

Distinguished  in  Security  Warehousing  Co.  v.  Hand,  206  U.  S.  423, 
424,  425,  11  Ann.  Cm.  789,  61  L.  Ed.  1122,  1128,  27  Sup.  Ct.  720, 
holders  of  warehouse  receipts  under  pledge  invalid  for  want  of  change 
of  possession  have  no  equitable  lien  taking  precedence  of  title  of  trustee 
in  bankruptcy  of  pledgor;  In  re  Fitzhugh  Hall  Amusement  Co.,  228 
Fed.  170,  171,  holding  conditional  sale  vendor's  title  is  not  valid  as 
against  trustee  in  bankruptcy  under  Amendment  of  1910,  chapter  412, 
section  8,  to  section  47a (2)  of  Bankruptcy  Act,  and  vendor  by  levy 
on  property  precludes  itself  from  denying  sale  was  absolute;  Gibbons 
V.  Goldsmith,  222  Fed.  828,  138  C.  C.  A.  252,  question  of  law  as  to 
whether  District  Court  erroneously  exercised  jurisdiction  to  determine 
merits  of  adverse  claim  to  property  is  proceeding  in  bankruptcy  review- 
able by  petition  to  revise  under  section  24b;  In  re  Palmer,  218  Fed. 
76,  holding  chattel  mortgage,  valid  as  against  bankrupt  but  void  under 
New  York  law  as  against  creditors,  whose  claims  arose  p;rior  to  its 
filing,  is  also  void  as  against  trustee  in  bankruptcy;  In  re  Hurley,  185 
Fed.  854,  where  chattel  morl^age  on  after-acquired  property  is  void 
under  statutes  of  Massachusetts  except  between  parties,  trustee  in 
bankruptcy  does  not  take  title  subject  to  lien  in  favor  of  mortgagee; 
In  re  Perkins,  155  Fed.  241,  holding  conditional  sale  contracts  were 
fraudulent  under  Statute  of  Maine,  c.  113,  §  5,  and  under  Bankruptcy 
Act  of  1898,  c.  641,  §  70a(5),  and  ineffective  to  prevent  title  passing 
to  vendee  or  to  trustee  in  bankruptcy  of  such  property  as  remained 
in  possession  of  vendee  at  time  of  bankruptcy;  Bradley,  Alderson  & 
Co.  V.  McAfee,  149  Fed.  258,  construing  contract  as  one  of  conditional 
sale  and  not  of  agency,  and  therefore  void  as  against  bankrupt's  trus- 
tee for  failure  to  reco^rd  as  required  by  State  statute;  In  re  Becde,  138 
Fed.  454,  where  bankrupt's  chattel  mortgage  was  void  as  to  bankrupt's 
judgment  for  mortgagee's  failure  to  file  it  within  reasonable  time, 
trustee  entitled  to  proceeds  of  mortgaged  property;  Skilton  v.  Codineton, 
185  N.  Y.  88,  77  N.  E.  792,  chattel  mortage  not  filed  for  five  years 
is  void  as  against  mortgagor's  simple  contract  creditors  whose  claims 
accrued  prior  to  filing;  dissenting  opinion  in  In  re  Lee,  182  Fed.  589, 
105  C.  C.  A.  117,  majority  holding  where  money  is  lent  under  agree- 
ment to  discharge  encumbrance  on  borrower's  property  and  lender  is 
to  have  first  lien  on*  property,  lender  may  be  subrocrated  to  right  of 
debtor  paid,  not  only  as  against  borrower,  but  as  against  his  trustee 
in  bankruptcy. 

Validity  of  conditional  sale  contract  as  against  vendee's  receiver, 
assignee  for  benefit  of  creditors  or  trustee  in  bankruptcy.  Note, 
Ann.  Oaa.  1916A.  1263. 
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The  trustee  in  bankmytcy  hu  no  better  right  or  title  to  the  bankrupt's 
property  than  belongs  to  the  bankmpt  or  to  his  creditors  at  the  time  when 
the  trustee's  title  accmes. 

Approved  in  In  re  Plattville  etc  Machine  Co.,  147  Fed.  830,  Southern 
Pine  Co.  v.  Savannah  Trust  Co.,  141  Fed.  808,  73  C.  C.  A.  60,  In  re 
Bumham,  140  Fed.  928,  and  Receivers  of  Virginia  etc.  Co.  y.  Staake, 
133  Fed.  720,  66  C.  C.  A.  547,  all  reaffirming  .rule ;  York  Mfg.  Co.  v. 
Cassell,  201  U.  S.  352,  60  L.  Ed.  785,  26  Sup.  Ct.  481,  adjudication  in 
bankruptcy  does  not  operate  as  lien  in  favor  of  trustee  as  against  con- 
ditional vendor  because  of  noncompliance  with  State  statutory  require- 
ment as  to  filing;  In  re  Blake,  150  Fed.  283,  80  C.  C.  A.  167,  discussing 
trustee's  riglit  to  maintain  action  on  claim  founded  on  bankrupt's 
fraud;  In  re  International  Mahogany  Co.,  147  Fed.  150,  78  C.  C.  A. 
58,  where  bankrupt  corporation  executed  mortgage  of  Cuban  lands, 
which  was  filed  but  not  recorded  owing  to  technical  defect,  delivery 
of  curative  mortgage  after  bankruptcy  not  enjoined,  since  under  Cuban 
law  mortgage  valid  from  filing;  Lindeke  v.  Associates  Realty  Co.,  146 
Fed.  639^  70  C.  C.  A.  56,  where  notice  to  quit  served  on  corporation 
tenant,  its  subsequent  adjudication  as  bankrupt  does  not  affect  notice; 
In  re  Cramond,  145  Fed.  976,  persons  performing  labor  for  bankrupt 
municipal  contractor,  and  who  file  no  notice  of  lien  under  State  stat- 
ute, have  no  lien  on  amount  due  from  city  to  contractor;  In  re  Cutting, 
145  Fed.  389,  failure  of  chattel  mortgagee  to  file  copy  of  mortgage,  as 
required  by  State  statute,  does  not  render  mortgage  invalid  as  against 
general  creditors;  Security  Warehousing  Co.  v.  Hand,  143  Fed.  42, 
74  C.  C.  A.  186,  Bankruptcy  Act,  §  67d,  does  not  save  equitable  lien 
which  is  invalid  for  want  of  record;  In  re  Hunt,  139  Fed.  288,  deter- 
mining effect  as  preference  of  unrecorded  mortgage  executed  within 
four  months  of  bankruptcy;  Bush  v.  Export  Storage  Co.,  136  Fed.  920, 
determining  respective  rights  of  pledgee  of  alleged  warehouse  receipts 
and  bankruptcy  trustee;  Bradley,  Clarke  &  Co.  v.  Benson,  93  Minn. 
94,  100  N.  W.  672,  determining  whether  contract  of  conditional  sale 
was  preference. 

Distinguished  in  First  Nat.  Bank  v.  Staake,  202  U.  S.  149,  50  L.  Ed. 
971,  26  Sup.  Ct.  580,  liens  of  attaching  creditors  on  realty,  which  but 
for  attachment  would  have  passed  to  subsequent  purchaser  under 
unrecorded  deed,  may  be  preserved  for  benefit  of  creditors  under  Bank- 
ruptcy Act,  §  67f ;  In  re  First  Nat.  Bank,  135  Fed.  65,  67  C.  C.  A.  536, 
chattel  mortgage  void  at  time  of  bankruptcy,  as  against  mortgagor's 
creditors,  because  mortgagee  did  not  take  possession,  was  void  as 
against  mortgagor's  trustee. 

I«ocal  law  determines  character  of  instmment. 
Approved  in  In  je  Tice,  139  Fed.  53,  following  rule;  In  re  Hecka- 
thom,  144  Fed.  502,  in  proceedings  against  bankrupt's  trustee  to  re- 
cover goods,  local  law  determines  whether  contract  was  sale  or  bail- 
ment; In  re  Miller,  135  Fed.  868,  where  claimant  sold  goods  to  bankrupt 
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firm,  who  could  sell  at  discretion  and  pay  price  on  sales  made,  claimant 
could  not  recover  goods  unsold  as  against  trustee;  In  re  Butterwick, 
131  Fed.  372,  where  in  Pennsylvania  goods  sold  to  bankrupt  on  specified 
terms,  superadded  agreement  that  title  remain  in  seller  till  price  paid, 
title  vests  in  trustee. 

Where  conditional  sale  vendor  asserted  title  to  property  in  possession 
of  trustee  in  bankruptcy  by  intervention  raising  distinct  and  separable 
issue,  controversy  may  be  treated  as  "controversy  in  bankruptcy  proceed- 
ings" appealable  under  section  24a  of  Bankruptcy  Act  to  Circuit  Court  of 
Appeals  as  in  other  cases  under  section  6  of  Act  of.  1891. 

Approved  in  Deere  Plow  Co.  v.  McDavid,  137  Fed.  810,  70  C.  C.  A. 
422,  following  rule;  Robert  Moody  &*  Son  v.  Century  Sav.  Bank.  239 
U.  S.  377,  60  L.  Ed.  340,  36  Sup.  Ct.  112,  where  petition  is  filed  by 
trustee  in  bankruptcy  asserting  title  to  bankrupt's  land  and  asking 
that  it  be  sold  free  from  mortgage  and  other  liens  in  which  mortgaj^ees 
appear  and  assert  mortgage  liens,  proceeding  is  controversy  in  bank- 
ruptcy appealable  under  section  24a  of  Bankruptcy  Act;  Globe  Bank 
etc.  Co.  v.  Martin,  236  U.  S.  296,  59  L.  Ed.  587,  35  Sup.  Ct.  377,  holding: 
controversy  over  distribution  of  fund  in  hands  of  trustee  in  bankruptcy 
is  controversy  arising  in  bankruptcy  proceedings  and  appealable  under 
Circuit  Court  of  Appeals  Act  to  Circuit  Court  of  Appeals  and  then  to 
Supreme  Court;  Lazarus  v.  Prentice,  234  U.  S.  268,  58  L.  Ed.  1308,  34 
Sup.  Ct.  851,  seizure  of  property  of  bankrupt  in  hands  of  temporary 
receiver  in  another  Federal  district  merely  invokes  ancillary  jurisdic- 
tion in  summary  proceeding  in  bankruptcy,  and  such  attempted  inter- 
vention does  not  give  jurisdiction  over  controversy  in  bankruptcy 
appealable  under  Judicial  Code  to  Circuit  Court  of  Appeals  and  thence 
to  Supreme  Court;  Mitchell  Store  Bldg.  Co.  v.  Carroll,  232  U.  S.  381, 
58  li.  Ed.  651,  34  Sup.  Ct.  410,  proceeding  by  trustee  in  bankruptcy 
to  restrain  landlord  from  prosecuting  suit  for  rent  in  State  court  is 
controversy  in  bankruptcy  appealable  under  section  24a,  but  interlocu- 
tory order  granting  temporary  injunction  is  not  appealable  to  Supreme 
Court;  Houghton  v.  Burden,  228  U.  S.  165,  57  L.  Ed.  782,  33  Sup.  Ct. 
491,  intervention  in  bankruptcy  proceeding  to  assert  claim  to  property 
in  possession  of  trustee  is  reviewable  by  appeal  to  Circuit  Court  of 
Appeals  under  section  24a  and  appeal  to  Supreme  Court  from  final 
decree  opens  up  whole  case;  Lovell  v.  Isidore  Newman  &  Son,  227  U.  S. 
414,  57  L.  Ed.  578,  33  Sup.  Ct.  375,  where  jurisdiction  in  suit  by  trustee 
in  bankruptcy  in  Federal  court  to  recover  damages  on  bond  rests  upon 
diversity  of  citizenship  alone  and  does  not  involve  validity  or  con- 
struction of  Federal  law,  judgment  of  Circuit  Court  of  Appeals  is  final 
and  not  reviewable  by  Supreme  Court  on  writ  of  eri-or;  James  v. 
Stone  &  Co.,  227  U.  S.  411,  57  L.  Ed.  574,  33  Sup.  Ct.  351,  dismissing 
appeal  from  judgment  of  Circuit  Court  of  Appeals  refusing  discharge 
in  bankruptcy  under  section  14  of  Bankruptcy  Act;  Tcfft  etc.  Co.  v. 
Munsuri,  222  U.  S.  118,  56  L.  Ed,  120,  32  Sup.  Ct.  67,  holding  order  of 
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bankruptey  court  disallowing  claim  is  step  in  bankruptcy  proceeding 
and  not  controversy  in  bankruptcy  within  meaning  of  section  24a,  and 
dismissing  appeal  from  bankruptcy  court  in  Porto  Rico;  Knapp  v. 
Milwaukee  Trust  Co.,  216  U.  S.  653,  54  L.  Ed.  613,  30  Sup.  Ct.  412, 
holding  intervention  by  mortgagee  to  enforce  his  lien  in  proceeding  by 
trustee  in  bankruptcy  to  sell  property  is  controversy  in  -  bankruptcy 
within  section  24a,  and  appellate  jurisdiction  being  same  as  under  Cir- 
cuit Court  of  Appeals  Act  of  1891,  General  Order  XXXVI  requiring 
special  finding  of  facts  is  not  applicable;  Manson  v.  Williams|  213 
U.  S.  454,  53  L.  Ed.  871,  29  Sup.  Ct.  519,  allowing  appeal  from  decree 
of  Circuit  Court  of  Appeals,  sustaining  order  requiring  trustees  in 
bankruptcy  of  one  partner  to  pay  over  to  trustee  in  bankruptcy  of 
partnership,  proceeds  of  stock  of  goods;  Scandinavian- American  Bank 
V.  Sabin,  227  Fed.  581,  142  C.  C.  A.  211,  holding  controversy  between 
trustee  and  adverse  claimant  in  possession  of  property  at  time  of  bank- 
ruptcy and  surrendering  property  to  trustee  under  stipulation  is  re- 
viewable by  appeal  under  section  24a;  In  re  John  W.  Farley  &  Co., 
227  Fed.  380,  142  C.  C.  A.  74,  holding  orders  of  District  Court  con- 
cerning disposition  of  balance  in  hands  of  trustee  in  bankruptcy  were 
proceedings  in  bankruptcy  reviewable  by  petition  to  revise,  not  by 
appeal ;  Bothwell  v.  Fitzgerald,  219  Fed.  413,  135  C.  C.  A.  212,  holding: 
order  dissolving  temporary  injunction  to  restrain  proceedings  in  State 
court  for  appointment  of  receiver  to  reconstruct  portion  of  bankrupt's 
irrigation  system  is  controversy  in  bankruptcy  reviewable  by  appeal 
under  section  24a,  not  by  petition  to  revise  under  section  24b;  In  re 
Breyer  Printing  Co.,  216  Fed.  882,  133  C.  C.  A.  82,  where  landlord 
seized  chattels  of  bankrupt  for  rent,  and  after  adjudication  surren- 
dered them  to  trustee  subject  to  his  lien,  and  referee  denies  claim  of 
lien,  proceeding  is  controversy  in  bankruptcy  reviewable  only  by  appeal 
under  section  24a;  Baker  Ice  Mach.  Co.  v.  Bailey,  209  Fed.  844,  126 
C.  C.  A.  568,  intervention  in  bankruptcy  proceeding  by  conditional  sale 
vendor  asserting  title  to  proi)erty  and  asking  for  possession  is  contro- 
versy in  bankruptcy  and  appealable  under  section  24a,  and  (General 
Orcler  36,  requiring  findings  of  fact  upon  appeal  to  Supreme  Court  does 
not  apply;  In  re  Hartzell,  209  Fed.  779,  126  C.  C.  A.  499,  proceeding 
for  sale  of  mortgaged  real  property  of  bankrupt  which  resolves  itself 
int«i  controversy  between  lienholders  is  controversy  in  bankruptcy  ap- 
pealable under  section  24a;  In  re  Martin,  201  Fed.  37,  119  C.  C.  A. 
363,  order  of  bankruptcy  court  sustaining  claims  of  three  creditors  to 
entire  proceeds  of  land  fraudulently  conveyed  by  bankrupt  and  recov- 
ere«i  in  attachment  suits  in  State  court  within  four  mouths  of  bank- 
ruptcy, and  which  proceeds  were  held  by  State  court  subject  to  orders 
of  bankruptcy  court,  is  controversy  in  bankruptcy  appealable  under 
section  24a;  Kirkpatrick  v.  Hamesberger,  199  Fed.  888,  890, 118  C.  C.  A. 
334,  judgment  in  plenary  suit  by  trustee  in  bankruptcy  to  recover 
money  and  property  from  third  person  is  controversy  in  bankruptcy 
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reviewable  only  by  appeal  under  section  24ay  not  by  petition  to  revise 
uiiJer  section  24b;  Rode  v.  Phipps,  195  Fed.  418,  115  C.  C.  A.  316, 
intervention  of  creditors  in  bankruptcy  proceeding  to  assert  right  to 
)3roperty  as  owners  and  so  to  secure  its  possession,  which  also  pre- 
sents claim  as  creditors  including  right  of  priority  over  other  creditors 
is  controversy  in  bankruptcy  appealable  under  section  24a;  Nauman 
Co.  V.  Bradshaw,  193  Fed.  353,  113  C.  C.  A.  274,  where  vendor  presents 
)>etition  to  bankruptcy  court  asserting  rights  under  contract  of  condi- 
tional sale  and  under  mechanic's  lien,  and  referee  denies  claim  as  not 
filed  within  year  of  .adjudication  as  required  by  section  57n  and  for 
noncompliance  with  Iowa  law  as  to  filing  of  conditional  sale  contracts, 
case  is  appealable  under  section  24a;  Barnes  v.  Pampel,  192  Fed.  527, 
113  C.  C.  A.  81,  proceeding  by  trustee  in  bankruptcy  to  set  aside  con- 
veyances as  fraudulent  and  to  vacate  mortgage  lien  thereon  as  against 
mortgagee  who  is  not  party  to  bankruptcy  proceedings,  nor  creditor 
of  estate  is  controversy  in  bankruptcy  reviewable  only  by  appeal  under 
section  24a;  Hobbs  v.  Head  &  Dowst  Co.,  191  Fed.  812,  112  C.  C.  A. 
325,  holding  under  Act  of  1891,  §  6,  appeal  to  Supreme  Court  lies  from 
decree  of  Circuit  Court  of  Appeals  entered  on  appeal  from  District 
Court  in  controversy  in  bankruptcy,  under  section  24a  of  Bankruptcy 
Act;  In  re  Schmidt,  177  Fed.  1005,  100  C.  C.  A.  668,  denying  motion 
to  dismiss  appeal;  Morehouse  v.  Pacific  liai-dware  etc.  Co.,  177  Fed. 
339,  100  C.  C.  A.  647,  proceeding  to  punish  for  contempt  person 
violating  injunction  of  bankruptcy  court  in  collateral  matter  is  not  pro- 
ceeding reviewable  by  petition  to  revise  under  section  24b;  In  re  Mac- 
Dougall,  175  Fed.  406,  holding  bankruptcy  court  has  jurisdiction  of 
proceeding  where  adverse  claimants  voluntarily  come  into  bankruptcy 
court  and  claim  property  in  possession  of  trustee;  Mound  Mines  Oo. 
V.  Hawthorne,  173  Fed.  886,  97  C.  C.  A.  394,  decree  of  District  Court 
summarily  adjudicating  right  of  adverse  claimant  to  property  of  bank- 
rupt in  possession  of  trustee,  is  reviewable  by  appeal;  Franklin  v. 
Stoughton  Wagon  Co.,  168  Fed.  860,  94  C.  C.  A.  269.  decision  of  Dis- 
trict Court  on  petition  of  adverse  claimant  to  reclaim  property  in  pos- 
session of  trustee  in  bankruptcy  is  reviewable  by  appeal  to  Circuit 
Court  of  Appeals  under  section  24a  of  Bankruptcy  Act;  Ross  v.  Stroh, 
165  Fed.  630,  91  C.  C.  A.  616,  holding  in  replevin  suit  against  bank- 
rupt's receiver  to  recover  personal  property,  where  appeal  was  not 
taken  under  section  24a,  but  matter  is  brought  up  on  petition  to  revise 
under  section  24b,  court  cannot  review  facts  as  well  as  law,  but  only 
law;  In  re  Hecox,  164  Fed.  824,  90  C.  C.  A.  627,  petition  by  trustee 
in  bankruptcy  for  summary  order  on  receiver  of  State  court  to  deliver 
property  is  proceeding  in  bankruptcy  reviewable  on  petition  to  revise 
under  section  24b;  Loeser  v.  Savings  Deposit  Bank  etc.  Co.,  163  Fed. 
216,  89  C.  C.  A.  642,  judgment  of  bankruptcy  court  determining  claim 
of  chattel  mort*rajree  to  assets  in  hands  of  trustee  in  bankruptcy  is 
controversy   in  bankruptcy  reviewable  on  appeal  under   section   24a: 
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O'Dell  V.  Boy  den,  150  Fed.  732,  737,  10  Ann.  Cas.  239,  80  C.  C.  A.  397, 
bankmptey  eourt's  grant  of  interlocutory  injunction  is  not  reviewable 
on  appeal  though  District  Court's  jurisdiction  to  grant  injunction  is 
involved,  where  final  decree  therein  would  not  be  so  reviewable;  Mason 
V.  Wolkowich,  150  Fed.  702,  10  L.  K  A.  (N.  S.)  765,  80  C.  C.  A.  435, 
proceedings  by  bankrupt's  trustee  to  compel  payment  to  him  of  pro- 
ceeds of  sale  of  bankrupt's  assets  are  reviewable  by  appeal;  McCarty 
V.  Coffin,  150  Fed.  309,  80  C.  C.  A.  195,  suit  by  bankrupt's  trustee  to 
cancel  conveyance  of  realty  and  to  quiet  trustee's  title  to  property  was 
reviewable  by  appeal;  In  re  McMahon,  147  Fed.  688,  689,  77  C.  C.  A. 
668,  proceedings  by  bankruptcy  court  on  trustee's  petition  for  order 
to  sell  realty  and  to  determine  rights  of  claimants  are  reviewable  on 
])etition  for  revision;  Security  Warehousing  Co.  v.  Hand,  143  Fed.  38, 
74  C.  C.  A.  186,  order  on  petition  in  bankruptcy  court  in  nature  of 
bill  in  equity  to  establish  petitioner's  right  to  possession  of  propei-ty 
claimed  by  trustee  is  reviewable  by  appeal;  In  re  Hadden  Rodee  Co., 
135  Fed.  887,  petition  filed  in  bankruptcy  proceeding  by  adverse  claim- 
ant of  property  claimed  by  trustee  presents  controversy  within  bank- 
ruptcy court's  jurisdiction;  Dickas  v.  Barnes,  140  Fed.  852,  5  L.  R.  A. 
(N.  S.)  654,  72  C.  C.  A.  261,  bankruptcy  court's  order  requiring  mem- 
bers of  bankrupt  firm  to  surrender  individual  property  is  reviewable 
only  on  petition  for  revision;  In  re  Drayton,  135  Fed.  883,  referee  in 
bankruptcy  may  consider  claim  of  intervening  petitioner  to  property 
in  hands  of  trustee;  In  re  Mueller,  135  Fed.  713,  715,  68  C.  C.  A.  349, 
where  creditor  held  note  of  bankrupt  firm  signed  by  partner,  also  bank- 
rupt, was  proved  against  firm's  estate  and  filed  as  individual  debt 
against  partner's  estate,  order  of  allowance  was  reviewable'  only  by 
appeal ;  In  re  First  Nat.  Bank,  135  Fed.  64,  67  C.  C.  A.  536,  order  dis- 
allowing mortgage  lien  on  stock  of  merchandise  is  reviewable  by  appeal ; 
Liddon  &  Bro.  v.  Smith,  135  Fed.  46,  67  C.  C.  A.  517,  proceedings  on 
mortgagee's  petition  filed  in  bankruptcy  court  asserting  right  to  pro- 
ceeds of  mortgaged  property  sold  by  trustee  are  reviewable  by  appeal; 
Hinds  V.  Moore,  134  Fed.  223,  67  C.  C.  A.  149,  where  goods  in  pos- 
session of  bankrupt  were  delivered  to  claimant  and  he  was  thereafter 
in  summary  proceedings  ordered  to  pay  value  of  goods  to  trustee,  order 
reviewable  by  appeal;  Dodge  v.  Norlin,  133  Fed.  366,  367,  66  C.  C.  A. 
425,  bankruptcy  court's  judgment  that  chattel  mortgage  on  alleged 
property  of  bankrupt  is  voidable  by  trustee  and  that  it  gives  mort- 
gagee no  lien  is  reviewable  by  appeal. 

Distinguished  in  Coder  v.  Arts,  213  U.  S.  233,  234,  235,  16  Ann.  Cas. 
1008,  53  L.  Ed.  777,  29  Sup.  Ct.  436,  creditor  appearing  in  bankruptcy 
court,  recognizing  title  and  possession  of  trustee  in  bankruptcy,  and 
asserting  claim  upon  notes  secured  by  mortgage  and  his  right  to  have 
assets  so  administered  as  to  recognize  validity  of  mortgage  lien  insti- 
tuted xiroeeeding  in  bankruptcy  appealable  to  Circuit  Court  of  Appeals 
under  section  25a (3)  and  thence  to  Supreme  Court  under  section  25fo; 
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In  re  Mertens,  142  Fed.  446,  73  C.  C.  A.  561,  bankruptcy  court's  order 
requiring  bankrupt  to  turn  over  to  trustee  life  policies  as  property  of 
estate  is  not  appealable. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 
Note,  16  Ann.  Gas.  1018. 

Review  of  controversies  arising  in  or  in  course  of  bankruptcy  pro- 
ceedings.    Note,  10  L.  B.  A.  (N.  S.)  766. 

194  U.  S.  903-310,  48  L.  Ed.  989,  24  Sap.  Gt.  700,  HANKfl  DENTAL  A88K. 
Y.  INTEBNATIONAI.  TOOTH  GROWN  GO. 

Examination  of  party  before  trial  aatborijEed  by  New  York  Goda  of 
Givil  Procedure,  section  870,  cannot  be  required  by  Federal  court  in  tbat 
State  under  act  of  1892  (Gompiled  Statutes  §  1901,  p.  664),  authorizing  taking 
of  depositions  of  witnesses  in  mode  prescribed  by  laws  of  State  in  which 
court  is  held. 

Approved  in  General  Film  Co.  v.  Sampliner,  232  Fed.  97,  146  C.  C.  A* 
287,  dismissing  bill  of  discovery  as  '^fishing  expedition"  upon  part  of 
defendant,  in  action  to  recover  treble  damages  for  violation  of  Sherman 
Anti-trust  Act,  to  procure  inspection  of  alleged  assignment  of  cause  of 
action;  Green  v.  Delaware  etc.  R.  Co.,  211  Fed.  775,  denying  bill 
of  particulai's,  in  reality  interrogatories,  seeking  evidence  in  advance 
of  trial;  Fischer  v.  Automobile  Supply  Mfg.  Co.,  199  Fed.  192,  defend- 
ant in  suit  for  infringement  of  patent  is  not  entitled  to  examination 
of  plaintiff  before  answer,  nor  to  have  plaintiff  produce  specimen  of 
infringing  article  for  examination;  Compania  Azucarera  Cubana  v. 
Ingraham,  180  Fed.  517,  holding  under  act  of  Congress  of  1892  and 
statute  of  Connecticut,  Federal  court  in  that  State  may  grant  dedimus 
potestatem  to  take  depositions  in  Cuba;  Chicago  etc.  Ry.  Co.  v.  New- 
some,  174  Fed.  395,  98  C.  C.  A.  1,  where  witness,  in  action  for  injuries, 
promises  but  fails  to  be  present  at  second  trial,  plaintiff  cannot  intro- 
duce his  testimony  given  at  former  trial  over  defendant's  objections; 
Frost  v.  Barber,  173  Fed.  847,  Federal  practice  does  not  permit  exam- 
ination of  opposing  party  before  trial,  but  under  Rev.  Stats.,  §  863, 
authorizing  taking  of  depositions  of  witnesses  more  than  one  hundred 
miles  away,  court  may  require  witness,  who  is  plaintiff,  to  be  present 
in  court,  and  if  he  is  not  present  to  postpone  trial  long  enough  to 
enable  defendant  to  take  his  testimony;  In  re  Ward,  161  Fed.  759, 
holding  Federal  court  cannot  compel  alleged  bankrupt  to  submit  to 
examination  as  to  his  sanity  before  trial ;  Balfour  v.  San  Joaquin  Valley 
Bank,  156  Fed.  502,  bill  by  depositor  against  bank  for  accounting  of 
transactions  covering  period  of  five  years,  involving  deposits  of  two 
million  five  hundred  thousand  dollars  by  agent  and  about  five  thousand 
items,  alleging  bank  diverted  funds  for  payment  of  agent's  personal 
oblijrations,  and  praying  for  discovery,  states  case  cognizable  in  equity; 
Smitli  V.  Intemational  Mercantile  Co.,  154  Fed.  787,  act  of  Congress 
of  1892  docs  not  autliorize  inteiTogatories  in  Federal  court  as  provided 
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• 
by  statute  of  New  Jersey  of  1903  (P.  L.  N.  J.  1903,  p.  537,  §  140) ; 

Blood  V.  Monin,  140  Fed.  920,  where  Federal  court  compelled  plaintiff 
to  give  deposition  de  bene  esse  in  advance  of  trial;  Hartman  y.  Fec- 
naughty,  139  Fed.  888,  deposition  of  defendant  who  resides  out  of  dis- 
trict and  more  than  one  hundred  miles  from  place  of  trial  may  be 
taken  under  Federal  procedure;  Diamond  Coal  etc.  Co.  v.  Allen,  137 
Fed.  706,  71  C.  C.  A.  107,  testimony  of  witness  on  former  trial  of  same 
case  cannot  be  read  in  evidence  in  action  at  law  in  Federal  court; 
Magone  v.  Colorado  Smelting  etc.  Co.,  135  Fed.  849,  where  witness  re- 
sided more  than  one  hundred  miles  from  place  of  trial,  party  to  suit 
in  Federal  court  entitled  to  take  deposition  in  manner  prescribed  by 
State  law. 

Distinguished  in  Wilson  v.  New  England  Nav.  Co.,  197  Fed.  91,  92,  93, 
holding  under  section  803  of  New  York  Code  of  Civil  Procedure,  in- 
spection of  defective  appliance  may  be  ordered  in  personal  injury  action 
in  Federal  court. 

194  TJ.  8.  311-315,  48  !•.  Sd.  992,  24  Sup.  Ot.  725,  PLYMOUTH  OOBDAGE 
CO.  ▼.  SBOTH. 

Circuit  Court  of  Appeals  of  Eighth  Judicial  Circuit  lias  Jurisdiction  of 
petition,  to  reTise  in  bankruptcy  proceeding  brouc^t  in  territorial  court  of 
Oklahoma, 

Approved  in  Brady  v.  Bernard,  170  Fed.  680,  95  C.  C.  A.  666,  hold- 
ing order  of  bankruptcy  court  refusing  to  vacate  adjudication  is  not 
appealable  under  section  26ay  nor  under  section  24a,  but  is  reviewable 
by  petition  to  revise  under  section  24b,  and  dismissing  appeal;  In  re 
Kew  England  Breeders'  Club  169  Fed.  687,  96  C.  C.  A.  84,  holding  peti- 
tion to  review  for  error  of  law  order  of  District  Court  dismissing  bank- 
ruptcy proceeding  for  want  of  jurisdiction,  is  proper  proceeding;  Ex 
parte  Steele.  162  Fed.  722,  holding  referee  in  bankruptcy  is  entitled, 
under  section  24  of  Bankruptcy  Act,  to  review  of  order  of  his  appoint- 
ment, made  by  one  judge  of  Federal  district  and  set  aside  by  another 
judge  of  same  district  denying  authority  of  judge  making  such  order; 
Stevens  v.  Nave-McCord  Merc.  Co.,  160  Fed.  73,  80  C.  C.  A.  26,  order 
of  dismissal  of  petition  in  bankruptcy  on  demurrer  is  judgment  review-  • 
able  by  petitions  to  revise,  but  it  also  is  appealable;  Ex  parte 
Moran,  144  Fed.  699,  76  C.  C.  A.  396,  determining  power  of  appellate 
courts  to  issue  writs  of  habeas  cori^us  extends  to  cases  not  reviewable 
by  error  or  appeal ;  In  re  Worsham,  142  Wed.  122,  73  C.  C.  A.  666,  up- 
holding jurisdiction  of  petition  to  revise  order  in  bankruptcy  proceed- 
ing after  adjudication  and  regular  proceedings ;  In  re  Holmes,  142  Fed. 
392,  73  C.  C.  A.  491,  appellate  and  revisory  jurisdiction  not  in  the  alter- 
native and  in  proper  case  aggrieved  party  may  invoke  either;  C.  C. 
Taft  Co.  V.  Century  Sav.  Bank,  141  Fed.  370,  72  C.  C.  A.  671,  adjudica- 
tion in  bankruptcy  properly  reviewable  by  appeal  though  might  have 
been  reviewed  on  petition  for  revision ;  In  re  Friend,  134  Fed.  782,  783, 
67  C.  C.  A.  500,  determining  when  party  aggrieved  by  judgment  dis- 
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eharging  bankrupt  may  choose  between  methods  of  review ;  In  re  Ameri- 
can Copper  Co.,  11  Ariz.  38,  89  Pac.  616,  holding  territorial  Supreme 
Court  has  no  jurisdiction  of  petition,  under  section  24b  of  Bankruptcy 
Act,  to  review  order  refusing  to  vacate  adjudication  of  bankruptcy,  but 
such  petition  should  be  addressed  to  Circuit  Court  of  Appeals. 

liaw  should  be  taken  as  it  is  written  where  there  is  no  adequate  reason 
for  concluding  that  real  intention  of  Oongreas  is  not  expressed  in  language 
used. 

Approved  in  Plymouth  Cordage  Co.  t.  Smith,  18  Okl.  253,  11  Ann. 
Cas.  445,  90  Pac.  420,  holding  definition  of  insolvency  in  Bankruptcy 
Act  expresses  intention  of  Congress  and  trial  court  did  not  err  in  in- 
cluding exempt  real  and  personal  property  in  debtor's  assets  in  deter- 
mining solvency  or  insolvency. 

194  T7.  8.  316-324,   48  !■.  Ed.   994,  24  .  Bup.   Ot.  727,  BIBAS  T    HUO   ▼. 
UiaXED  STATES. 

Supreme  Court  has  Jurisdiction  of  appeal  from  District  Court  of  United 
States  for  Porto  Bico,  under  act  of  1900,  where  final  Judgment  in  like  case 
in  Supreme  Court  of  one  of  the  territories  could  be  so  reviewed. 

Approved  in  Amado  v.  United  States,  195  U.  S.  175,  49  L.  Ed.  146, 
25  Sup.  Ct.  13,  final  judgments  of  District  Court  of  Porto  Rico  review- 
able by  Federal  Supreme  Court  when  same  question  would  be  reviewed 
if  determined  in  Territorial  Supreme  Court. 

Quaere,  whether  provision  of  Tucker  Act  requiring  petition  to  be  filed 
in  district  in  which  plaintiff  resides  predudea  suit  by  person  or  corporation 
residing  out  of  country. 

Approved  in  United  States  v.  New  York  etc.  S.  S.  Co.,  216  Fed.  67, 
132  C.  C.  A.  305,  holding  under  Tucker  Act,  §  5,  requiring  suits  respect- 
ing claims  against  government  to  be  brought  in  district  of  plaintiff's 
residence,  that  objection  to  jurisdiction  in  suit  by  nonresident  alien  is 
waived  by  general  appearance  of  United  States  District  Attorney;  Reid 
Wrecking  Co.  v.  United  States,  202  Fed.  315,  holding  neither  corpora- 
tion of  Michigan  nor  Canadian  corporation  can  sue  in  Federal  district 
of  Ohio,  and  quashing  monitions  in  both  cases. 

Seizure  of  vessela  belonging  to  Danish  subjects  by  military  authorities 
during  war  with  Spain  was  seizure  of  enemy's  property  and  was  act  of  war 
occurring  within  limits  of  military  occupation,  and  action  for  damages 
therefor  cannot  be  maintained  under  Tucker  Act. 

Approved  in  Herrera  v.  United  States,  222  U.  S.  563,  566,  56  L.  Ed. 
317,  318,  32  Sup.  Ct.  179,  affirming  dismissal  of  claim  by  Court  of 
Claims  for  use  of  vessel  seized  as  enemy  property  and  used  to  trans- 
port troops  after  capitulation  of  Santiago;  Diaz  v.  United  States,  222 
n.  S.  577,  56  L.  Ed.  322,  32  Sup.  Ct.  184,  affirming  dismissal  by  Court 
of  Claims  of  claim  for  use  of  vessel  seized  by  military  authorities  to 
transport  troops  after  capitulation  of  Santiago. 
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"Wliere  origtiuJ  seliim  of  TMael  during  war  ■omids  In  tort,  tnuiMction 
is  not  changed  into  one  of  implied  contract  becAvae  of  reteatiom  and  nae  of 
▼easel  pending  negotiationa  for  treaty  of  peace. 

Approved  in  Jnragna  Iron  Co.  ▼.  United  States,  212  U.  8.  309,  58 
Ll  Ed.  584,  29  Sap.  Ct!  386,  eitisen  of  United  States  domiciled  in  Cuba 
cannot  maintain  action  against  United  States  nnder  Tncker  Act  of  1887 
in  Court  of  Claims  for  value  of  property  destroyed  as  result  of  military 
operations,  as  there  is  no  element  of  contract  in  claim;  Herrera  v.  United 
States,  222  U.  S.  573,  56  L.  Ed.  321,  32  Sup.  Ct.  179,  seizure  and  use  of 
vessel,  if  in  violation  of  President's  proclamation  of  1898,  is  tort  and 
contains  no  element  of  contract  giving  Court  of  Claims  jurisdiction. 

Treaty  of  peace  witb  Spain  ratlfled  April,  1899,  provided  for  reUnqnish- 
ment  of  all  dahns  for  indemnity,  national  and  indivldnal,  of  other  govern- 
ment or  of  its  citisens  or  subjects. 

Approved  in  Herrera  v.  United  States,  222  U*.  S.  574,  56  L.  Ed.  321, 
32  Sup.  Ct.  179,  if  owners  of  vessel  seized  after  capitulation  of  Santiago 
were  Spanish  subjects,  their  right  of  indemnity  was  taken  away  by 
treaty  with  Spain. 

In  case  of  conflict  between  act  of  Congress  and  treaty — eadi  being 
equally  the  supreme  law  of  the  land,  the  one  last  in  date  must  prevail  in 
courts. 

Approved  in  Alvarez  Y  Sanchez  v.  United  States,  216  U.  S.  176,  54 
L.  Ed.  434,  30  Sup.  Ct.  361,  Foraker  Act  of  1900  prevails  if  inconsistent 
with  Treaty  of  1899  with  Spain;  United  Shoe  Mach.  Co.  v.  Duplessis 
Shoe  Mach.  Co.,  155  Fed.  845,  84  C.  C.  A.  76,  act  of  1903  passed  to  exe- 
cute treaties  and  omitting  such  parts  of  convention  of  1900  as  referred 
to  existing  patents,  controls,  and  patent  expires  with  British  patent. 

Treaty  of  peace  is  not  effectlYe  until  ratified. 
Approved  in  £x  parte  Townsend,  133  Fed.  76,  determining  when  stat- 
ute of  limitations  runs  in  case  of  deserter  from  army  at  time  treaty  of 
peace  signed  but  not  ratified. 

104  V.  S.  3e4-336,  48  Xi^  Ed.  997,  24    8up.  Ot.  666,  BE88ETTB  T.  W.  B. 
OOEKET  OO. 

Proceedings  for  contempt  are  of  two  classes— ttuMe  prosecnted  to  pre- 
serve power  sad  vindicate  dignity  of  court  and  to  pimish  for  disobedience 
of  their  orders,  and  those  instituted  to  preserve  and  enforce  rights  of  pri- 
vate parties  to  salts;  the  former  are  criminal  and  punitive,  the  latter  are 
rennedial  and  civil. 

Approved  in  Qompers  v.  United  States,  233  U.  S.  611,  Ann.  Gas. 
1915D,  1044,  58  L.  Ed.  1120,  34  Sup.  Ct.  693,  holding  provision  of  Rev. 
Stats.,  §  1044,  requiring  prosecution  for  offenses  not  capital  to  be  begun 
within  «three  years  applies  to  contempts,  even  though  method  of  proce- 
dure is  other  than  by  indictment  or  information;  Gompers  v.  Buck's 
Stove  etc.  Co.,  221  U.  8.  441,  443,  444,  34  L.  R.  A.  (N.  8.)  874,  66  L.  Ed. 
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806,  807,  31  Snp.  Ct.  492,  holding  proceeding  by  aggrieved  party  to 
punish  x>erson  violating  injunction  for  contempt  is  civil  contempt;  In  re 
Dialogue,  215  Fed.  464,  where  receiver  of  bankrupt  Arm  completed  re- 
pairs on  boats  and  offered  to  deliver  them  to  owner  on  payment  of 
amount  due,  and  owner  without  payment  takes  boats  by  force,  court  may 
treat  act  as  criminal  contempt  punishable  by  fine;  Phillips  Sheet  &  Tin 
Plate  Co.  V.  Amalgamated  Assn.  of  Iron  etc.  Workers,  208  Fed.  338, 
339,  340,  345,  contempt  proceeding  against  members  of  labor  onion  to 
punish  for  criminal  conspiracy  to  violate  injunction  order  in  civil  suit 
to  restrain  interference  with  complainant's  business  is  criminal  proceed- 
ing; Puget  Sound  Traction,  Light  etc.  Co.  v.  Lawrey,  202  Fed.  266,  fact 
that  some  persons  violating  injunction  order  against  strikers  interfering 
with  complainant's  business  are  not  parties. to  suit  does  not  defeat  juris- 
diction of  court  in  civil  contempt  proceeding  for  violation  of  such  order ; 
Merchants'  Stock  etc.  Co.  v.  Board  of  Trade,  201  Fed.  24,  27, 120  C.  C.  A. 
582,  holding  criminal  contempt  proceeding  is  not  criminal  case  within 
guaranties  of  fifth  and  sixth  amendments;  Merchants'  Stock  etc.  Co.  v. 
Board  of  Trade,  187  Fed.  400,  402,  109  C.  C.  A.  230,  holding  decree 
adjudging  party  in  suit  guilty  of  contempt  for  violation  of  injunction 
order,  assessing  fines  payabte  one-fourth  to  government  and  three- 
fourths  to  parties,  is  civil  contempt,  as  dominating  purpose  is  to  protect 
property  of  party  to  suit,  and  punitive  element  was  merely  incidental; 
Clay  V.  Waters,  178  Fed.  389,  21  Ann.  Oas.  897,  101  C.  C.  A.  645,  acts 
of  bankrupt  in  disposing  of  property  after  adjudication  are  criminal 
contempt ;  United  States  v.  Dunne,  173  Fed.  257,  97  C.  C.  A.  420,  order 
of  Circuit  Court  declaring  judgment  in  criminal  action  abated  by  death 
of  defendant  after  judgment  is  independent  proceeding  of  civil  nature 
reviewable  on  writ  of  error;  Hammond  Lumber  Co.  v.  Sailors'  Union, 
167  Fed.  818,  820,  821,  823,  holding  contempt  proceeding  against  mem- 
bers of  labor  unions  for  conspiracy  to  violate  injunction  in  strike  suit, 
is  criminal  proceeding  within  meaning  of  Rev.  Stats.,  §  861,  and  exclud- 
ing depositions  taken  in  civil  action  to  obtain  injunction;  New  Jersey 
Patent  Co.  v.  Martin,  166  Fed.  1010,  contempt  proceeding  for  violating 
injunction  order  for  purpose  of  upholding  power  of  court  is  criminal  and 
penalty  would  be  for  benefit  of  United  States,  and  defendant  cannot  be 
tried  on  ex  parte  affidavits ;  Wasserman  v.  United  States,  161  Fed.  723, 
88  C.  C.  A.  582,  holding  contempt  proceeding  for  violation  of  injunc- 
tion order  in  equity  suit  is  civil,  and  judgment  imposing  fine,  or  im- 
prisonment in  default  of  payment  of  fine,  is  interlocutory  order,  and 
neither  writ  of  error  nor  proceeding  abated  by  death  of  party;  Wilson 
V.  Calculagraph  Co.,  153  Fed.  963,  83  C.  C.  A.  77,  holding  judgment  of 
contempt  for  violation  of  injunction  order  in  infringement  suit,  impos- 
ing fine  for  benefit  of  complainant  is  civil,  and  appealable  after  final 
decree;  In  re  Home  Discount  Co.,  147  Fed.  556,  adjudging  creditor 
guilty  of  contempt  who  continued  to  tie  up  bankrupt's  wages  in  viola- 
tion of  order  of  referee ;  Robinson  v.  S.  &  B.  Lederer  Co.,  146  Fed.  994, 
where  violation  of  injunction  against  infringewient  of  patent  not  inteu- 
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tional,  contempt  proceeding  remedial  in  character  and  punishment  meas- 
ured by  injury  to  complainant;  United  States  v.  Atchison  etc.  Ry.  Co., 
142  Fed.  181,  where  United  States  not  x>ecnniarily  interested,  contempt 
"criminar'  and  defendant  entitled  to  every  reasonable  doubt ;  Employers' 
Teaming  Co.  v.  Teamsters'  Joint  Council,  141  Fed.  685,  687,  distinguish- 
ing between  contempt  proceedings  remedial  and  punitive  in  character; 
People  ez  reL  Miller  ▼.  Tool,  35  Colo.  246,  117  Am.  St.  Rep.  198,  6 
L.  R.  A.  (K.  8.)  822,  86  Pac.  231,  where  election  conimisidon  violates 
injunction  to  restrain  conspiracy  to  pervert  election,  court's  jurisdiction 
is  not  limited  to  punitive  orders,  but  it  may  restrain  commission  from 
canvassing  returns  from  certain  precincts  and  exclude  such  returns  from 
offical  abstract  of  vote ;  Be  Gompers,  40  App.  D.  C.  326,  327,  328,  hold- 
ing criminal  contempt  is  not  crime  within  meaning  of  Rev.  Stats.,  §  1044, 
providing  that  no  person  shall  be  prosecuted  for  offense  unless  indict- 
ment or  information  is  within  three  years;  Gompers  v.  Buck's  Stove 
etc.  Co.,  33  App.  D.  C.  564,  holding  order  of  contempt  for  violating  re- 
straining order  in  equity  suit  and  sentencing  parties  to  imprisonment 
is  order  punishing  for  criminal  contempt;  Fiedler  v.  Bambrick  Bros. 
Const.  Co.,  162  Mo.  App.  536,  142  S.  W.  1113,  holding  Circuit  Court 
has  power  to  punish  oorporation  for  civil  contempt  and  affirming  order 
imposing  fine  upon  oorporation  for  violating  injunction;  Costilla  Land 
etc.  Co.  V.  Allen,  15  N.  M.  532,  534,  535,  110  Pac.  848,  849,  holding  con- 
tempt proceeding,  primarily  to  reimburse  opposite  party  in  suit,  is  civil ; 
McKee  v.  De  Graffeureid,  33  Okl.  137,  124  Pac.  303,  granting  mandamus 
to  compel  judge  of  District  Court  to  grant  trial  by  jury  before  imposing 
penalty  for  violating  injunction  order  when  not  in  presence  of  court; 
Burnett  v.  State,  8  Okl.  Cr.  656,  47  L.  R.  A.  (N.  S.)  1176,  129  Pac.  1118, 
holding  refusal  of  officers  of  insolvent  bank  to  obey  order  to  produce 
books,  records,  and  papers  of  bank  is  criminal  contempt,  and  refusing 
to  dismiss  appeal;  Ex  parte  Landry,  65  Tex.  Cr.  443,  144  S.  W.  963, 
hol^^ng  defendant  in  criminal  contempt  case  must  be  proved  guilty  be- 
yond doubt,  and  cannot  be  compelled  to  testify  against  himself;  dis- 
senting opinion  in  Re  Gompers,  40  App.  D.  C.  337,  majority  holding 
criminal  contempt  is  not  within  meaning  of  Rev.  Stats.,  §  1044,  requir- 
ing indictment  or  information  to  be  instituted  within  three  years;  dis- 
senting opinion  in  Ex  parte  Welters,  64  Tex.  Cr.  308,  Ann.  Oas.  1916B, 
1071,  144  S.  W.  568,  majority  holding  refusal  of  witness  before  inves- 
tigating committee  of  legislature  to  answer  proper  questions  is  not 
criminal  contempt,  and  overruling  motion  for  rehearing  discharge  on 
habeas  corpus;  Peoria  Waterworks  Co.  v.  Peoria  Ry.  Co.,  181  Fed.  1004, 
ar^endo. 

Distinction  between  civil  and  criminal  contempts.    Note,  21  Ann. 
Oas.  907,  909. 

Character  of  contempt  for  violation  of  injunction  to  protect  private 
right.    Note,  18  L.  R.  A.  (N.  8.)  592. 
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Power  to  punish  for  contempt  Is  inherent  in  all  courts;  its  purpose  Is 
to  uphold  the  power  of  the  court  and  to  suitors  therein  the  rights  awarded. 
Approved  in  Gompers  v.  Buck's  Stove  etc.  Co.,  221  U.  S.  450,  84 
L.  B.  A.  (N.  S.)  874,  55  L.  Ed.  809,  31  8np.  Ct.  492,  holding  court  has 
power  to  punish  for  contempt  but  setting  aside  criminal  sentence  im- 
I)osed  in  civil  case;  United  States  v.  Toledo  Newspaper  Co.,  220  Fed. 
473,  holding  act  of  1831  (Rev.  Stats.,  §725;  Judicial  Code,  §268),  de- 
claratory of  law  of  contempt,  does  not  exempt  publishers  of  newspapers 
from  attachment  for  contempt  for  publications  improperly  affecting 
])ending  case;  United  States  v.  Tom  Wah,  160  Fed.  208,  209,  holding- 
Federal  court  under  provisions  of  act  of  1831  has  power  to  punish  for 
contempt  witness  duly  subpoenaed  refusing  to  obey  its  commands,  and 
while  United  States  commissioner  sitting  in  Chinese  deportation  case 
cannot  compel  witness  subpoenaed  to  be  sworn  or  to  give  evidence,  court 
appointing  him  may. 

Act  of  1891,  section  6»  gave  Oircoit  €H>urt  of  Appeals  Jurisdiction  to  re- 
view by  appeal  or  writ  of  error,  final  decisions  of  District  or  Circuit  Courts 
in  criminal  contempt  cases. 

Approved  in  Re  Lewis,  202  U.  S.  614,  50  L.  Ed.  1172,  26  Sup.  Ct.  767, 
motion  to  file  petition  for  certiorari  denied;  Re  Christensen  Engineer- 
ing Co.,  194  U.  S.  459,  48  L.  Ed.  1074,  24  Sup.  Ct.  729,  where  fine  pay- 
able as  punishment  for  contempt  was  punitive  in  character,  writ  of 
error  lies  to  review  order ;  Christensen  Engineering  Co.  v.  Westinghouse 
Air  Brake  Co.,  135  Fed.  778,  68  C.  C.  A.  476,  where  part  of  fine  as- 
sessed in  contempt  proceedings  was  awarded  to  complainant,  order  re- 
viewable by  appeal;  Bessette  v.  W.  B.  Conkey  Co.,  133  Fed.  166,  66 
C.  C.  A.  291,  writ  of  error  and  not  appeal  proper  mode  of  reviewing 
order  of  Federal  Circuit  Court  imposing  punishment  for  contempt; 
State  V.  Bland,  189  Mo.  213,  88  S.  W.  33,  order  adjudging  ticket  brokers 
guilty  of  contempt  in  violating  injunction,  final  judgment  in  civil  cause, 
hence  appealable;  Marinan  v.  Baker,  12  N.  M.  452,  455,  78  Pac.  532, 
judgment  of  District  Court  eonmiitting  person  to  jail  for  violating  in- 
junction is  not  reviewable  by  appeal  under  organic  law  or  laws  of  New 
Mexico. 

Appealability  of    judgments  in  eontempt  under  appeal  statutes. 
Note,  17  Ann.  Oaa.  822. 

Contempt  proceedings  against  person  not  party  to  suit  for  violation  of 
injunction  order  cannot  be  regarded  as  interlocutory,  and  Tight  of  review 
exists  In  Circuit  Court  of  Appeals  which  must  be  by  writ  of  error. 

Approved  in  Grant  v.  United  States,  227  U.  S.  78,  57  L.  Ed.  425,  33 
Sup.  Ct.  190,  dismissing  appeal  from  judgment  of  criminal  contempt 
reviewable  only  by  writ  of  error;  Proudfit  Loose  Leaf  Co.  v.  Kalamazoo 
etc.  Co.,  230  Fed.  132,  133,  144  C.  C.  A.  418,  holding  judgment  of  con- 
tempt  for  violating  injunction  order  in  infringement  suit,  assessing 
fines  payable  one-half  to  government  and  one-half  to  parties  review- 
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able  on  enror  aad  reversing  criminal  portion  of  judgment^  but  affirming 
remedial  portion;  United  States  £nyeloi>e  Cp.  v.  Transo  Paper  Co., 
221  Fed.  81y  conrt  may  direct  payment  of  fine,  imposed  in  contempt 
proceeding  for  violation  of  injunction  in  infringement  suit,  to  complain- 
ant as  compensation  for  time  and  outlay  in  prosecution  of  application ; 
Hultberg  v.  Anderaon,  214  Fed.  351,  352,  131  C.  C.  A.  125,  dismissing 
appeal  from  interlocutory  order  refusing  to  punish  witness  for  con- 
tem]>t  in  refusing  to  answer  questions  in  equity  suit;  Thatclier  v.  United 
States,  212  Fed.  803,  804,  129  C.  C.  A.  255,  order  disbarring  attorney 
from  practicing  in  Federal  courts  is  reviewable  on  writ  of  error;  Phil- 
lips Sheet  &  Tin  Plate  Co.  v.  Amalgamated  Assn.  of  Iron  etc.  Workers, 
208  Fed.  339,  345,  dismissing  contempt  proceeding  for  violation  of 
injunction  order  in  civil  suit  not  apprising  parties  of  criminal  nature 
of  proceeding;  Merchants'  Stock  etc.  Co.  v.  Board  of  Trade,  201  Fed. 
26,  120  C.  C.  A.  682,  holding  decree  in  contempt  proceeding  assess- 
ing fines  payable  one-fourth  to  government  and  three- fourth  to  parties, 
is  reviewable  by  Circuit  Court  of  Appeals  on  error;  Brown  v.  Detroit 
Trust  Co.,  193  Fed.  623,  113  C.  C.  A.  490,  order  adjudging  person 
gailty  of  contempt  for  refusal  to  comply  with  referee 's  order  requiring 
surrender  of  rooms  in  hotel  to  trustee  in  bankruptcy  of  hotel  company 
and  imposing  fine  payable  to  United  States  is  reviewable  on  writ  of 
error:  Kreplik  v.  Couch  Patents  Co.,  190  Fed.  569,  572,  111  C.  C.  A. 
381,  decree  in  contempt  proceeding  for  violating  injunction  against 
making  article  infringing  patent,  imposing  compensatory  fine  and  im- 
prisonment, is  reviewable  on  writ  of  error;  In  re  Grove,  180  Fed.  63, 
103  C.  C.  A.  416,  judgment  in  proceeding  to  jmnish  witness  for  eon- 
tempt  assessing  fine  payable  to  United  States  is  reviewable  on  error; 
Bernard  v.  Frank,  179  Fed.  517,  101  C.  C.  A.  459,  corporation  organ- 
ized to  escape  injunction  order  to  prevent  infringement  of  patent  may 
be  punished  for  contempt  for  violation  of  injunction;  Clay  v.  Waters, 
178  Fed.  391,  21  Ann.  Gas.  897,  101  C.  C.  A.  645,  judgment  in  contempt 
proceeding  against  bankrupt,  disposing  of  property  after  adjudication, 
in  alternative  of  imprisonment  or  payment  of  proceeds  to  trustee,  is 
for  crimiiaal  contempt  and  reviewable  on  error;  Morehouse  v.  Pacific 
Hardware  etc.  Co.,  177  Fed.  340,  100  C.  C.  A.  647,  dismissing  petition 
to  review,  under  section  24  of  Bankruptcy  Act,  order  to  show  cause 
why  petitioners  should  not  be  adjudged  guilty  of  contempt  for  viola- 
tion of  injunction  order  of  bankruptcy  court  in  collateral  matter; 
Heller  v.  National  Waistband  Co.,  168  Fed.  1020,  93  C.  C.  A.  670,  deny- 
ing rehearing  in  case  dismissing  writ  of  error  to  review  order  imposing 
fine  for  violating  injunction,  where  fine  is  to  reimburse  party  and  not 
punitive;  International  Paper  Co.  v.  Chaloux,  165  Fed.  436,  91  C.  C.  A. 
465,  interlocutory  order  adjudging  party  in  action  at  law  guilty  of 
contempt  is  not  reviewable  by  appeal,  nor  by  writ  of  error;  Garrigan 
V.  United  States,  163  Fed.  19,  23  L.  R.  A.  (Ki  S.)  1295,  89  C.  C.  A. 
XIX— 11 
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494,  contempt  proceeding  against  person  not  party  to  bill  for  injunc- 
tional  relief,  nor  member  of  associations  named  as  defendants  in  suit, 
nor  named  in  restraining  order  violated,  is  criminal  proceeding,  re- 
viewable on  writ  of  error;  Continental  Gin  Co.  v.  Murray  Co.,  162  Fed. 
874,  89  C.  C.  A.  563,  order  of  contempt  for  violation  of  injunction  order 
in  infringement  suit,  imposing  punitive  fine  payable  to  United  States, 
is  reviewable  on  writ  of  error;  Butte  etc.  Min.  Co.  v.  Montana  Ore 
Producing  Co.,  158  Fed.  134,  135,  holding  court  has  no  jurisdiction 
after  term  to  iremit  fine  payable  to  United  States  for  contempt  in 
violating  injunction  order  in  suit  to  which  person  adjudged  guilty  of 
contempt  was  not  party;  Aaron  y.  United  States,  155  Fed.  838,  84 

C.  C.  A.  67,  holding  writ  of  error  was  proper  remedy  to  obtain  review 
of  judgment  of  contempt  for  violation  of  injunction  order  to  restrain 
sale  of  scalper's  tickets  imposing  fine;  Pierce  v.  United  States,  37  App. 

D.  C.  584,  585,  contempt  proceeding  against  person  for  attempting 
to  influence  corruptly  grand  juryman  is  appealable  with  bill  of  excep- 
tions properly  certified,  which  corresponds  closely  to  procedure  on  writ 
of  error;  Costilla  Land  etc.  Co.  v.  Allen,  15  N.  M.  534,  110  Pac.  849,. 
dismissing'  appeal  from  interlocutory  order  of  contempt  imposing  fine 
payable  to  party  in  suit  as  reimbursement;  dissenting  opinion  in  Good- 
hart  V.  State,  84  Conn.  93,  Ann.  Cas.  1912B,  1297,  78  Atl.  863,  majority 
dismissing  writ  of  error  to  review  judgment  of  contempt  against  attor- 
ney making  untruthful  statement  to  court  to  secure  admission  of  testi- 
mony. 

Distinguished  in  Doyle  v.  London  Guarantee  etc.  Co.,  204  U.  S.  603, 
604,  605,  51  L.  Ed.  643,  644,  27  Sup.  Ct.  313,  denying  jurisdiction  of 
Circuit  Court  of  Appeals  on  writ  of  error  to  review  interlocutory  order 
adjudging  defendants  in  suit  guilty  of  contempt  in  refusing  to  obey 
order  to  produce  books  and  papers;  Merchants'  Stock  etc.  Co.  v.  Board 
of  Trade,  187  Fed.  399,  109  C.  C.  A.  230,  dismissing  writ  of  error  to 
review  decree  in  contempt  proceeding  assessing  fines  payable  one-fourth 
to  government  and  three-fourths  to  parties.    . 

Contemi»t  order  for  violation  of  injunction  whicli  is  part  of  original 
suit  is  interlocutory  and  cannot  1>e  reviewed  by  Supreme  Court  on  writ  of 
error,  but  only  by  appeal  after  final  decree. 

Approved  in  Gompers  v.  Buck's  Stove  etc.  Co.,  221  U.  S.  444,  452, 
34  L.  E.  A.  (N.  S.)  874,  55  L.  Ed.  807,  810,  31  Sup.  Ct.  492,  dismissing 
contempt  proceeding  after  settlement  of  main  suit  in  which  injunction 
order  disobeyed  was  issued;  Jastram  v.  McAuslan,  29  R.  I.  391,  17 
Ann.  Oas.  820,  71  Atl.  455,  refusing  to  dismiss  appeal  from  final  order 
in  civil  contempt  proceeding. 

Contempt  proceeding  independent  of  and  separate  ftom  original  suit 

cannot  be  re-examined  by  Supreme  Court  eitber  by  writ  of  error  or  appeaL 

Approved  in  Ex  parte  Dickens,  162  Ala.  279,  285,  50  South.  221,  222, 

granting  certiorari  to  review  order  committing  person  for  contempt 
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for  failure  to  comply  with  decree  ordering  him  to  state  account  and 
enjoining  him  from  disposing  of  his  real  estate,  as  survivinj^  partner. 

On  writ  of  error  to  review  contempt  proceeding,  only  matters  of  law 
are  considered;  decision  of  trial  tribnnal,  court,  or«jnry,  is  conclnsiye  as  to 
facts. 

Approved  in  Gates  v.  United  States,  233  Fed.  206,  147  C.  C.  A.  201, 
holding  evidence  is  sixfficient  to  support  finding:  of  fact  of  guilt  in 
contempt  proceeding  for  violating  injunction  in  strike  suit;  ProudRt 
Loose  Leaf  Co.  v.  Kalamazoo  etc.  Co.,  230  Fed.  133,  144  C.  C.  A.  418, 
reversing  criminal  portion  of  judgment  in  contempt  case  where  opinion 
of  trial  court  indicates  it  did  not  find  disobedience  of  injunction  order 
was  willful  and  contumacious;  Schwartz  v.  United  States,  217  Fed. 
870,  133  C.  C.  A.  576,  where  evidence  supports- charge  of  criminal  con- 
tempt, appellate  court  cannot  review  finding  of  fact  of  trial  court; 
Seoric  v.  United  States,  217  Fed.  873,  133  C.  C.  A.  581,  denying  relief 
against  finding-  of  trial  court  where  evidence  is  sufficient  to  sustain 
charge  of  criminal  contempt  in  violating  injunction ;  Sona  v.  Aluminum 
Castings  Co.,  214  Fed.  942,  131  C.  C.  A.  232,  holding  evidence  .sustains 
finding  that  member  of  trade  union  was  guilty  of  unlawful  picketing 
in  violation  of  injunction  order. 

Contempt  procedure  in  Federal    court.    Note,  Ann.  Oas.  1915D, 
1050,  1060. 

194  XT.  8.  38&-356,  48  Lu  Ed.  1006,  24  Sup.  Ot.  683,  l^ORTHEBN  PAOIFIO 
BY.  CO.  ▼.  DIXON. 

Local  telegrapb  operator  engaged  in  tame  general  undertaking  as  fire- 
man of  train,  tbat  ia,  movement  of  trains,  is  fellow-servant,  and  railroad  is 
not  liable  for  jnjnxies  to  fireman  remtttng  from  erronaona  information  given 
by  operator. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Dixon,  139  Fed.  739,  71  C.  C.  A. 
555,  reaffirming  rule;  Brooks  v.  Central  Sainte  Jeanne,  228  U.  S.  694, 
57  L.  £cL  1028,  33  Sup.  Ct.  700,  holding  in  action  for  injuries  in  Porto 
Rico  that  employee  making  trip  in  automohile  of  employer  to  move 
boiler  in  sugar  factory  and  injured  through  negligence  of  driver  was 
fellow-servant  of  driver;  Texas  etc.  Ry.  Co.  v.  Bourman,  212  U.  S. 
541,  53  Ii.  ISd.  644,  29  Sup.  Ct.  319,  engineer  of  train  and  section  fore- 
man are  fellow-servants  of  section-hand,  and  latter  cannot  recover  for 
injuries  received  through  negligence  of  either  of  former;  Wood  v. 
Potlatch  Lumber  Co.,  213  Fed.  593,  130  C.  C.  A.  171,  fellow-servant 
rule  applies  in  action  for  injuries  to  employee  making  repairs  to  brick- 
work in  sawmill  and  injured  by  negligence  of  employee  installing 
machinery ;  Nelson  v.  Martinson,  212  Fed.  915,  129  C.  C.  A.  432,  holding 
contractor  liable  to  employee  carrying  concrete  for  injuries  resulting, 
from  negligence  Af  carpenters  building  runway  on  sloping  side  of  roof 
to  carry  material  to  finished  portion ;  American  Car  etc.  Co.  v.  Uss,  211 
Fed.  866,  128  C.  C.  A.  240,  holding  employer  liable  for  injurj-^  to  em- 
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ployee  from  defective  turntable,  althoagh  negligence  of  folio w-servant 
contributed  to  injury;  Regan  v.  Parker- Washington  Co.,  205  Fed.  703, 
L.  B.  A.  1915F,  810,  123  C.  C.  A.  648,  in  action  for  injuries  to  employee 
engaged  as  mucker  in  blasting  tunnel  by  rock  falling  from  roof,  ex- 
clusion of  evidence  to  show  that  drillers  were  charged  with  duty  of 
trimming  roof  and  that  they  alone  did  such  work,  was  error;  Chicago 
etc.  R.  Co.  V.  Richardson,  202  Fed.  844,  121  C.  C.  A.  144,  local  tele- 
graph operator  and  conductor  of  train  are  fellow-servants  of  express 
and  baggage  agent  injured  in  collision ;  Kentucky  Block  Caunel  Coal  Co. 
V.  Nance,  165  Fed.  47,  91  C.  C.  A.  82,  employee  removing  drainage 
pipe  from  mine  is  not  fellow-servant  of  employee  mining  coal,  and 
latter  may  recover  for  injuries  resulting  from  negligence  of  former; 
Maloney  v.  Florence  etc.  R.  Co.,  39  Colo.  391,  121  Am.  St.  Bep.  180, 
12  Ann.  Oas.  621,  89  Pac.  651,  holding  employees,  foreman  and  road- 
master  all  engaged  in  removing  debris  from  track,  were  fellow-servants, 
and  denying  recovery  for  death  of  employees  from  falling  rock  result- 
ing from  negligence  of  roadmaster  in  failing  to  make  proper  inspection 
of  mountainside;  Baltimore  etc.  Ry.  Co.  v.  Brown,  146  Fed.  29,  76 
C.  C.  A.  482,  master  not  liable  for  injury  to  workman  caused  by  act 
of  foreman  in  temporarily  removing  iron  plates  between  platform  and 
cars;  Florence  etc.  R.  Co.  v.  Whipps,  138  Fed.  17,  70  C.  C.  A.  443, 
where  railroad  employee  was  killed  by  landslide  while  removing  debris 
from  track,  foreman,  roadmaster  and  deceased  fellow-servants;  Crosby 
V.  Lehigh  Val.  R.  Co.,  137  Fed.  767,  70  C.  C.  A.  199,  where  deatli  of 
fireman  in  collision  was  due  to  negligence  of  conductor  of  approaching 
train,  company  not  liable;  O'Connor  v.  Atchison  etc.  Ry.  Co.,  137  Fed. 
505,  70  C.  C.  A.  87,  where  railroad  section-hand  while  working  on 
dump-car  was  killed  by  engine  forcibly ,  striking  car,  deceased  and  en- 
gineer fellow-servants;  Deye  v.  Lodge  etc.  Tool  Co.,  137  Fed.  483,  70 
C.  C.  A.  64,  company  not  liable  for  injury  to  fellow-servant  of  foreman 
caused  by  slipping  of  castings  improperly  piled;  Santa  Fe  etc.  R.  Co. 
V.  Holmes,  136  Fed.  69,  68  C.  C.  A.  634,  where  railroad  engineer  in- 
jured in  collision  through  fault  of  train-dispatcher,  held  train-dispatcher 
vice-principal,  not  fellow-servant;  Vermillion  v.  Baltimore  etc.  R.  R. 
Co.,  38  App.  D.  C.  440,  denying  recovery  for  injuries  to  engineer  result- 
ing from  negligence  either  of  another  engineer  or  operator  of  block 
signal;  Chandler  v.  St.  Louis  etc.  R.  Co.,  127  Mo.  App.  38,  106  S.  W. 
554,  denying  recovery  in  action  for  injuries  occurring  in  Indian  Terri- 
tory, where  Federal  rule  applies,  for  injury  to  section-hand  from  over- 
loading of  handcar  where  such  overloading  was  customary;  MoUhoff  v. 
Chicago  etc.  R.  R.  Co.,  15  Okl.  546,  82  Pac.  735,  operating  steam-shovel 
not  distinct  department  of  railway  business,  operator  of  steam-shovel 
and  laborer  on  rood  fellow-servants;  Buteau  v.  New  York  etc.  R.  Co., 
35  R.  I.  552,  52  L.  B.  A.  (N.  S.)  1127,  87  Atl.  327,  tower  signalman. is 
fellow-servant  of  engineer  operating  train* 
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Distinguished  in  Salmons  v.  Norfolk  etc.  Ry.  Co.,  162  Fed.  731,  732, 
holding  telegraph  operator,  responsible  by  rules  of  railroad  for  opera- 
tion of  trains  within  his  block,  is  vice-principal^  not  fellow-servant, 
of  member  of  train  crew  killed  in  collision;  National  Fireproofing  Co. 
▼.  Andrews,  158  Fed.  298,  85  C.  C.  A.  526,  holding  fact  that  inside  fore- 
man directing  employee  to  leave  work  to  assist  in  replacing  belt  is 
fellow-servant  does  not  preclude  recovery  by  employee  for  injuries 
resulting  from  negligence  of  master  in  failing  to  remove  projecting 
screw  from  revolving  shaft,  as  required  by  Rev.  Stats.  Ohio  1906, 
§§  4364r-«9c;  Standard  Oil  Co.  v.  Brown,  31  App.  D.  C.  383,  employer 
is  liable  for  injury  to  driver  of  wagon  resulting  from  negligence  of 
another  employee  in  throwing  bales  of  straw  through  opening  in  loft, 
where  employer  has  permitted  such  dangerous  practice  for  nine  years, 
and  evidence  does  not  show  driver  was  notified;  McCarthy  v.  Penn- 
sylvania R.  Co.,  189  N.  Y.  179,  81  N.  E.  773,  railroad  is  liable  for  death 
of  fireman  resulting  from  negligence  of  train-dispatcher  in  perform- 
ance of  railroad's  nondelegable  duty  of  providing  safe  way  for  opei-a- 
tion  of  trains. 

Telegraph  operators  as  fellow-servants  of  train  employees.    Note, 
52  L.  B.  A.  (K.  S.)  1123,  1124. 

Bole  that  persons  placed  by  employer  in  clurge  of  separate  branches 
of  service  are  to  ^  considered  as  vice-principals  representing  employer  with 
respect  to  employees  under  them  can  only  be  applied  wlien  different  de- 
partments or  brandies  of  service  are  separate  and  distinct. 

Approved  in  Gibson  v.'  Chesapeake  etc.  Ry.  Co.,  215  Fed.  27,  131 
C.  C.  A.  332,  denying  recovery  in  action  for  death  of  employee  result- 
ing from  negligence  of  fellow-servant  in  different  department  where 
accident  occurred  prior  to  passage  of  Federal  Employers'  Liability 
Act  of  1908;  Hoersgen  v.  Southwestern  Portland  Cement  Co.,  205  Fed. 
881,  124  C.  C.  A.  72,  holding  in  action  for  injuries  by  employee  in 
machinery  department  of  cement  plant  resulting  from  fall  of  scaffoid 
which  he  was  directed  to  take  down  by  superintendent  without  being 
told  cleats  were  removed,  questions  whether  superintendent  was  vice- 
principal,  or  whether  he  omitted  x>ositive  duty  in  failing  to  warn 
employee,  were  for  jury;  Moss  v.  Gulf  Compress  Co.,  202  Fed.  662, 
121  C.  C.  A.  67,  holding  agent  of  compress  company  sent  to  dismantle 
eompress  and  given  absolute  and  exclusive  direction  of  means  and 
methods  of  accomplishing  work  with  full  discretion  as  to  selection  of 
appliances  and  men  was  vice-principal,  and  compress  company  is  liable 
for  injury  to  employee  through  his  negligence. 

The  absotote  obligation  of  a  master  to  see  tluit  due  care  Is  used  to 
provide  safe  appliances  for  his  servants  is  not  extended  to  all  the  passing 
zJaks  wUA  arise  from  short-lived  causes. 

Approved  in  Foster  v.  New  York  etc.  R.  R.  Co.,  187  Mass.  24,  72 
N.  E.  333,  where  servant  injured  through  defective  appliances,  trans- 
itory character  of  appliances  no  defense. 
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» 
194  U.  S.  366-361,  48  Ii.  Ed.  1014,  24  Sap.  Ot.  898,  FILHIOL  ▼.  TOBNET. 

Jurisdiction  of  Federal  Circuit  Court  in  ejectment  action  not  dlacloeed 
by  plaintiff's  statement  of  his  own  claim  cannot  be  establlsbed  by  allega- 
tions of  defendant  as  to  circumstances  under  whicb  be  took  possession. 

Approved  in  Moore  v.  McGuire,  205  U.  S.  220,  61  L.  Ed.  777,  27 
Sup.  Ct.  483,  determining  controversy  over  land  between  private  par^ 
ties,  involving  location  of  boundary  lii\e  between  two  States,  favorably 
to  party  in  possession  under  authority  of  State  exercising  jurisdiction 
over  land,  leaving  it  to  other  State  to  sue  if  dissatisfied;  People's 
United  States  Bank  v.  Goodwin,  160  Fed.  730,  action  for  libel  is  not 
removable  upon  averments  in  removal  petition  that  action  complained 
of  was  by  defendants  as  officers  of  United  States,  and  that  such  fact 
was  omitted  from  complaint  to  prevent  removal,  since  such  fact  if 
pleaded  would  not  confer  original  jurisdiction  on  Federal  court;  Arkan- 
sas V.  Choctaw  etc.  R.  Co.,  134  Fed.  107,  on  removal  of  cause  from 
State  to  Federal  court  fact  that  Federal  question  is  involved  must 
appear  from  complaint  unaided  by  allegations  of  defense;  St.  Louis 
etc.  Ry.  Co.  v.  Davis,  132  Fed.  632,  all  doubts  as  to  jurisdiction  of 
Federal  courts  must  be  resolved  against  it. 

194  U.  &  361-372,  48  L.  Ed.  1018,  24  Sap.  Ct.  ^3,  FISOHEB  T.  ST.  LOUIS. 

Municipality,  when  authorized  by  State  law,  may  make  ganeral  police 
regulation  subject  to  exceptions,  and  may  delegate  discretion  of  graotinff 
exceptions  to  municipal  board. 

Approved  in/  Plyiiie«itk  <3ottl  Co.  ▼.  PennsyWania,  232  U.  6.  543,  iB% 
L.  Ed.  719,  34  Sup.  Ct.  359,  upholding  statute  of  Pennsylvania  requir- 
ing owners  of  adjoining  coal  mines  to  leave  barrier  pillars  of  suitable 
width  and  leaving  determination  of  width  of  barrier  to  administrative 
board  without  appeal  therefrom;  Britdley  v.  Richmond,  227  U.  S.  482, 
57  L.  Ed.  605,  33  Sup.  Ct.  318,  upholding  ordinance  imposing  license 
taxes  and  authorizing  finance  committee  of  council  to  classify  persons 
taxed,  with  right  of  appeal  f5  full  city  council;  Western  Union  Tel. 
Co.  V.  Richmond,  224  U.  S.  168,  56  L.  Ed.  715,  32  Sup.  Ct.  449,  uphold- 
ing ordinance  regulating  use  of  streets  by  tel^raph  companies  and 
leaving  questions  of  use  of  poles,  insulation  of  wires,  and  laying  of 
conduits  to  various  committees  or  officers;  Ex  parte  Quong  Wo,  161 
Cal.  226,  118  Pac.  717,  upholding  ordinance  of  Los  Angeles  of  1909 
establishing  industrial  and  residence  districts  in  city,  and  dedarin^i^ 
it  unlawful  to  carry  on  specified  occupations  within  residence  district 
and  amendment  of  1911  changing  limits  of  districts;  Thorpe  v.  Mayor 
etc.  of  City  of  Savannah,  13  Ga.  App.  771,  79  S.  E.  951,  upholding 
city  ordinance  of  1909  authorizing  city  health  officer  to  grant  or  refuse 
permits  to  Iceep  cows  within  city  limits;  New  Orleans  v.  Charouleau, 
121  La.  893,  126  Am.  St.  Rep.  882,  15  Ann.  Cas.  46,  18  L.  B.  A.  (N.  S.) 
368,  46  South.  912,  upholding  ordinance  investing  city  council  with 
power  to  require  inspection  of  dairy  cows  and  authorizing  inspection 
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by  persons  designated  by  council  or  board  of  health ;  £x  parte  Dondcro, 
19  Cal.  App.  68,  124  Pac.  885,  arguendo. 

Distinguished  in  Mayor  etc.  of  Hagerstown  ▼.  Baltimore  etc.  R.  Co., 
107  Md.  190,  68  Atl.  493,  holding  ordinance  void  which  declares  un- 
lawful keeping  of  domestic  animals  in  town  in  certain  manner  without 
|)ermit  of  mayor  and  council. 

Validity   of   ordinance  vesting  discretion  as   to  its   enforcement 

in  municipal  officials.    Note,  6  Axin.  Oas.  751. 
Yalidity  of  ordinance  vesting  discretion  as  to  subject  matter  in 
officers.    Note,  1  L.  B.  A.  (N.  8^  942. 

Ordinance  of  city  of  St.  Lonls,  enacted  under  antboiity  of  Bevised  8tat< 
Hies  of  1899,  prohibiting  erection  of  dairy  or  cow  stable  witliin  city  limits 
without  peimiBsion  from  municipal  assembly,  is  not  void  as  denial  of  due 
process  or  of  equal  protection  of  law. 

Approved  in  New  York  v.  Van  De  Carr,  199  U.  S.  561,  563,  108 
Am.  St.  Rep.  787,  50  L.  Ed.  310,  311,  26  Sup.  Ct.  144,  provision  con- 
ferring on  board  of  health  of  New  York  power  to  grant  or  withhold 
permits  to  sell  milk,  approved  by  State  court,  involves  no  Federal 
right;  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  521,  522,  528, 
532,  8  Ann.  Oaa.  997,  78  C.  C.  A.  199,  upholding  validity  of  Kentucky 
statute  regulating  racing  of  running  horses;  Cutsinger  v.  City  of 
Atlanta,  142  Qa.  567,  Ann.  Oaa.  1916C,  280,  L.  B.  A.  1915B,  1097,  83 
S.  £.  268,  construing  act  of  1912,  requiring  hotel-keepers  and  rooming- 
house  keepers  to  obtain  license  from  mayor  and  city  council  with  pro- 
*nsion  that  "their  action  in  the  premises  shall  be  final"  as  not  deny- 
ing right  of  appeal  to  courts  in  case  of  arbitrary  refusal  of  license, 
and  upholding  act;  People  v.  Gardner,  143  Mich.  105,  106  N.  W.  542, 
decision  of  Supreme  Court  of  State  upholding  validity  of  ordinance 
settles  its  validity  on  second  prosecution  of  accused  for  its  violation; 
Stato  v.  Taubert,  126  Minn.  372,  148  N.  W.  282,  upholding  ordinance 
of  Minneapolis  permitting  tanneries  in  existence  to  continue  in  opera- 
tion, but  prohibiting  erection  of  tanneries  within  city  limits  in  future 
without  permit  from  city  council;  St.  Louis  v.  Grafeman  Dairy  Co., 
190  Mo.  504,  89  S.  W.  620,  declaring  part,  of  ordinance  requiring  milk 
vender  to  register  and  pay  registration  fee  valid,  even  if  other  part 
invalid;  St.  Louis  v.  Leissing,  190  Md.  480,  486,  109  Am.  St.  Hep. 
780,  784,  89  S.  W.  613,  615,  upholding  validity  of  ordinance  fixing 
standard  of  milk  and  providing  for  analysis  by  city  chemist;  Common- 
wealth V.  Pflaum,  236  Pa.  304,  Ann.  Caa.  1913E,  1287,  84  Atl.  845, 
upholding  act  of  1909  prohibiting  use  of  sulphur  dioxide  in  preparation 
of  confectionery,  and  affirming  conviction  of  person  selling  candy,  in 
which  gelatine  bleached  by  use  of  sulphur  dioxide  was  constituent; 
Douglas  V.  City  Council  of  Greenville,  92  S.  C.  381,  383,  49  L.  R.  A. 
(N.  S.)  958,  75  S.  E.  689,  690,  upholding  ordinance  restricting  location 
6f  livery-stables  adopted  to  prevent  plaintiff  from  opening  one  under 
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construction;  Ex  parte  Bronssard,  74  Tex.  Cr.  335,  338,  339,  169  S.  W. 
661,  663,  upholding  Beaumont  City  Ordinance,  art.  991,  declaring  it 
unlawful  to  maintain  stock-pens  within  three  hundred  feet  of  private 
residence  or  hotel  without  permit  from  city  council;  Ex  parte  Savage, 
63  Tex.  Cr.  295,  Ann.  Cas.  1913D,  951,  141  S.  W.  250,  holding  provisions 
of  charter  of  city  of  Paris,  sections  6  and  191,  give  city  authority  to 
regulate  bill-posting,  but  not  autliority  to  create  office  of  bill-poster 
and  let  it  to  highest  bidder,  excluding  all  othera;  Kissinger  v.  Hay, 
52  Tex.  Civ.  300,  113  S.  W.  1008,  upholding  ordinance  requiring  hack- 
men  to  obtain  permit  from  commissioners  to  maintain  public  stand  in 
streets. 

Distinguished  in  Ex  parte  Dondero,  19  Cal.  App.  69,  124  Pac.  885, 
ordinance  making  it  unlawful  to  construct  building  to  be  used  for  stable 
without  permit  from  board  of  supervisors  and  board  of  health  and  mak- 
ing it  unlawful  to  use  existing  structures  for  stable  unless  they  were 
so  used  prior  to  act,  is  invalid;  dissenting  opinion  in  Ex  parte  Brous- 
sard,  74  Tex.  Cr.  347,  348,  349,  169  S.  W.  667,  majority  upholding  Beau- 
mont City  Ordinance,  art.  991,  declaring  it  unlawful  to  maintain  stock- 
pens  within  three  hundred  feet  of  residence  or  hotel  without  permit 
from  city  council. 

Municipal  ordinances — Test  of  validity  as  denying  equal  protection 
of  the  laws.    Note,  123  Am.  St.  Bep.  40,  45. 

Municipal  power  to  make  right  to  transact  certain  business  de- 
pendent on  consent.    Note,  9  L.  B.  A.  (N.  8.)  660. 

Miscellaneous.  Cited  in  Broussard  v.  Baker,  241  U.  S.  639,  60  L.  £d. 
1216,  36  Sup.  Ct.  285,  dismissing  for  want  of  jurisdiction. 

194  IT.  a  37S,  48  L.  Ed.  1024,  24  Sup,  Ct.  676,  8CHEFE  T.  ST.  IA>UIS. 

Municipal  power  to  make  right  to  transact  certain  business  depend- 
ent on  consent.    Note,  9  L.  R.  A.  (N.  S.)  661. 

194  n.  S.  373-376,  48  L.  Ed.  1026,  24  Sup.  Ot  681,  UNITED  STATES  EX 
BEL.  HOLZENDOBFEB  ▼.  HAT. 

Not  cited* 

194  U.  S.  377-383,  48  L.  Ed.  1027,  24  Sop.  Ot.  696,  SUK  PBIKTINO  ft  PUB. 
ASSN.  v.  EDWABDS. 

Allegation  of  complaint  admitted  by  tbe  answer  that  defendant  is 
domestic  corporation  organized  and  existing  under  laws  of  New  York  im- 
ports that  corporation  was  originally  created  by  State  of  New  York  and 
presumption  follows  that  it  was  composed  of  citizens  of  that  State. 

Approved  in  Hill  v.  Walker,  167  Fed.  259,  92  C.  C.  A.  633,  sustain- 
ing jurisdiction  of  Federal  court  where  jurisdictional  facts  are  properly 
alleged  in  complaint  and  objection  is  raised  in  appellate  court  by  de- 
feated party  who  presented  issue  obscurely  in  general  denial;  Balti.- 
more  etc.  R.  Co.  v.  Davis,  149  Fed.  193,  79  C.  C.  A.  139,  defective  allc- 
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gati6ii  of  citizenship  sufficient  to  sustain  jurisdiction  when  aided  by 
testimony  that  plaintiff  was  at  home  in  certain  town;  Every  Evening 
Printing  Co.  v.  Butler,  144  Fed.  919,  75  C.  C.  A.  657,  where  proper  alle- 
gations of  complaint  showing  diverse  citizenship  are  unoontroverted, 
jurisdiction  not  in  issue. 

Wbole  record  may  be  looked  to  for  purpose  of  curing  defective  aTerment 
of  dtiaenshlp  where  jurisdiction  of  Federal  court  depends  upon  dlyersity 
of  dtlzeniOiip,  and  If  requisite  dtisenship  is  ansrwhere  expressly  averr^  In 
reeoid  or  facts  are  tlierein  stated  which  in  legal  intendment  coastitnte  such 
allegation,  that  is  suffldent. 

Approved  in  Burke  v.  Mountain  Timber  Co.,  224  Fed.  592,  overruling 
objection  to  jurisdiction  of  suit  by  assignee  to  foreclose  mortgage  for 
failure  of  complaint  to  disclose  citizenship  of  assignor,  where  record  dis- 
closes that  he  is  citizen  of  Oregon  and  complaint  alleges  assignee  is 
citizen  of  Washington  and  defendant  is  Nebraska  corporation;  Pied- 
mont Carolina  Ry.  Co.  v.  Shaw,  223  Fed.  979,  138  C.  C.  A.  227,  where  in 
action  by  indorsee  of  note  brought  in  North  Carolina  Federal  court, 
complaint  alleged  note  given  to  Delaware  corporation,  admission  by 
stipulation  of  articles  of  incorporation  and  due  incorporation  of  payee, 
was  admission  that  it  was  citizen  of  Delaware;  La  Belle  Box  Co.  v. 
Stricklin,  218  Fed.  534,  134  C.  C.  A.  257,  defective  allegation  in  removal 
petition  that  plaintiff  "is"  citizen  of  Ohio  does  not  prevent  removal 
where  testimony  shows  plaintiff  was  citizen  of  Ohio  before  accident  and 
at  time  of  commencement  of  action  for  injuries;  Mahoning  Valley  Ry. 
Co.  V.  OUara,  196  Fed.  948,  116  C.  C.  A.  495,  holding  in  action  for  in- 
juries that  averment  that  plaintiff  is  "citizen  of  Ireland"  is  sufficient, 
thougrh  technically  incorrect,  where  testimony  shows  plaintiff  is  citizen 
of  foreign  State ;  Wylie  Permanent  Camping  Co.  v.  Lynch,  195  Fed.  401, 
115  C.  C.  A.  288,  holding  Federal  court  in  determining  jurisdiction  may 
look  to  entire  record  and  affidavit  of  president  of  corporation  chartered 
in  West  Virginia  that  it  was  not  transacting  business  in  State  is  suffi- 
cient to  show  corporation  was  nonresident  domestic  corporation  within 
Code  W.  Va.  1906,  §  124,  authonzing  service  of  process  upon  State 
auditor;  First  Nat.  Bank  of  Canyon,  Texas,  v.  Crowley,  183  Fed.  579. 
105  C.  C.  A.  450,  sustaining  jurisdiction  of  Federal  court  in  action  on 
assi^ed  claim  where  record  shows  assignor  had  domicile  in  State  other 
than  that  of  which  defendant  was  citizen;  Newcomb  v.  Burbank,  181 
Fed.  335,  104  C.  C.  A.  164,  holding  in  action  against  executors,  alle- 
gation of  residence  is  not  allegation  of  citizenship  and  is  insufficient 
to  give  Federal  court  jurisdiction,  where  defective  averment  is  not  cured 
by  record. 

To  effect  change  of  domicile,  two  things  are  indispensable;  flzst,  resi- 
dence in  new  domicile;  and  second,  intention  to  remain  there.  Such  change 
cannot  be  made  except  facto  et  luiimo.  Both  are  necessary.  Either  alone 
is  insufficientb 
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Approved  in  In  re  Sedgwick,  223  Fed.  656,  holding  intention  alone  is 
insufficient  to  establish  domicile,  and  acts  of  town  authorities  in  regis- 
tering person  as  voter  and  assessing  poll  tax  are  not  conclusive  evidence, 
and  denying  jurisdiction  of  involuntary  bankruptcy  petition;  Blondin 
v.  Brooks,  83  Vt.  484,  76  Atl.  189,  denying  recognition  of  divorce  decree 
granted  by  default  and  upon  service  without  State  in  New  Mexico  after 
residence  of  thirteen  months  with  relatives,  where  divorced  person  im- 
mediately returns  to  Vermont. 

Under  the  act  creating  the  Circuit  Court  of  Appeals,  said  courts  cannot 
pass  upon  question  of  jurisdiction  of  Circuit  Court. 

Approved  in  Waterford  v.  Elson,  149  Fed.  93,  78  C.  C.  A.  675,  ques- 
tion of  jurisdiction  of  Circuit  Court  cannot  be  brought  before  Circuit 
Court  of  Appeals ;  Boston  etc.  R.  Co.  v.  Gokey,  149  Fed.  44,  9  Ann.  Oas. 
884,  79  C.  C.  A.  64,  where  jurisdiction  of  Circuit  Court  in  issue,  writs 
of  error  must  be  taken  direct  to  Supreme  Court. 

Jurisdiction  of  Federal  Circuit  Court  of  Appeals  to  review  question 
of  jurisdiction  of  Circuit  Court.    Note,  9  Ann.  Cas.  389. 

194  XT.  S.  384-393,  48  L.  Ed.  1030,  24  Sup.  Ct.  712,  MOBRI8  ▼.  HITCHCOCK. 

Act  of  Congress  of  1898  does  not  deprive  Indians  of  Five  Civilized 
Tribes  of  power  to  enact  laws  with  regard  to  licenses  or  tazea. 

Approved  in  Buster  v.  Wright,  135  Fed.  949,  68  C.  C.  A.  505,  uphold- 
ing authority  of  Creek  Nation  to  require  payment  of  tax  for  privilege 
of  trading  within  its  borders. 

Chickasaw  legislation  imposing  privilege  tax  on  livestock  owned  or  held 
by  noncitizens  in  Chickasaw  Nation  is  valid. 

Approved  in  Weimer  v.  Zevely,  138  Fed.  1007,  70  C.  C.  A.  683,  fol- 
lowing rule ;  Walker  v.  McLoud,  138  Fed.  396,  70  C.  C.  A.  534,  defend- 
ant, who  is  intruder  under  Indian  law,  cannot  be  removed  by  plaintiff 
without  title ;  Buster  v.  Wright,  135  Fed.  954,  959,  68  C.  C.  A.  505,  up- 
holding authority  of  Secretary  of  Interior  to  punish  violation  of  laws 
of  Creek  Nation  imposing  permit  taxes. 

194  V,  S.  394-401,  48  L.  Ed.  1035,  24  Sup.  Ct.  7l6,  UNITED  STATES  ▼. 
ANDEBSON. 

Owners  of  land  may  recover  in  Court  of  Claims  sun  paid  to  United 
States  as  result  of  compromise  in  suit  brought  against  trespassers  on  land 
after  approval  of  selections. 

Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  167, 
59  L.  Ed.  898,  35  Sup.  Ct.  515,  homesteader  is  entitled  to  recover  value 
of  timber  cat  from  land  by  trespasser  after  entry  and  before  patent, 
and  is  not  bound  by  compromise  made  by  United  States;  United  States 
V.  Inman-Poulsen  Lumber  Co.,  233  Fed.  945,  holding  relinquishment, 
under  act  of  1898,  of  land  granted  to  railroad  revests  title  in  United 
States  from  date  of  acceptance  of  act,  and  United  States  may  recover 
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for  timber  cut  by  homesteader  unlawfully  in  possession;  McQuillan  v. 
Tanana  Electric  Co.,  3  Alaska,  118,  holding  locator  of  valid  placer  min- 
ing claim  may  recover  treble  damages  under  Alaska  Code  of  Civil  Pro- 
cedure, §  322,  from  trespasser  cutting  timber  therefrom  after  initiation 
of  his  rights. 

Distinguished  in  dissenting  opinion  in  Weyerhaeuser  v.  Hoyt,  219 
U.  S.  416,  65  L.  Ed.  276,  31  Sup.  Ct.  300,  majority  holding  railroad's 
rights  under  Land  Grant  Act  of  1864  to  lieu  lands  within  indemnity 
limits  after  selection  were  superior  to  purchaser  under  Timber  and 
Stone  Act  who  filed  pending  decision  of  secretary  disapproving  selec- 
tion and  subsequent  reversal  of  that  decision. 

Althoufl^  title  to  lieu  lands  within  Indemnity  Umits  of  railroad  grant 
la  In  United  States  during  Intervening  period  hetween  flllng  and  approval 
of  selectton,  snccenor  in  Interest  to  railroad,  Ity  doctrine  of  relation,  may 
recover  ttom  government  amount  recovered  by  it  from  trespassers  on  land 
during  sn^  intervening  period. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Wass,  104  Minn.  416,  116  N.  W. 
939,  holding  lands  within  indemnity  limits  of  railroad  grant  are  subject 
to  entry  by  homesteader  before  approval  by  Secretary  of  Interior  and 
denying  recovery  in  ejectment  by  railroad  of  quarter-section  so  entered ; 
Knapp  V.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  171,  59  L.  Ed.  900, 
35  Sup.  Ct.  515,  arguendo. 

194  U.  a  401-415»  48  L.  Ed.  1039,  SS4  Bup.  Ct.  676,  HT-TU-TSE-MIL-KIN 
V.  SMITH. 

Indian  woman,  recognized  member  of  tribe,  not  residing  on  land  at 
time  of  passage  of  act  of  1886,  is  entitled  to  allotment  originally  selected, 
where  her  selection  was  prior  to  another  selection,  and  her  right  is  not 
lost  hy  making  another  selection. 

Approved  in  Henry  Gas  Co.  v.  United  States,  191  Fed.  139,  111  C.  C.  A. 
612,  refusing  to  enjoin  grantee  of  Indian  allotted  lands  from  removing 
gas,  where  adequate  security  is  offered  by  defendant  and  it  appears  land 
would  be  drained  of  gas  by  surrounding  wells  pending  suit,  and  right 
of  United  States  to  eancel  conveyance  of  allotment  made  to  minor  child 
is  not  clear;  La  Clair  v.  United  States,  184  Fed.  135,  holding  adoption 
of  members  of  Pnyallup  tribe  of  Yakima  half-blood  by  Takima  tribe 
wa£  ratified  by  acts  of  Interior  Department,  and  den3ring  cancellation  of 
patents  to  allotments  resided  upon  and  improved  by  such  allottees; 
Woodbury  v.  United  States,  170  Fed.  306,  95  C.  C.  A.  498,  holding  In- 
dian, entitled  to  allotment  on  White  Earth  reservation  in  Minnesota 
under  Steenerson  Act  of  1904,  making  application  for  allotment  before 
preliminary  work  was  completed  and  before  public  notice  was  given 
authorizing  applications  acquired  no  rights,  and  no  interest  passed  to 
heirs  upon  his  death;  Guyett  v.  McWhirk,  154  Fed.  786,  holding  prior 
selection  by  Indian  gave  title  to  allotment  as  against  Indian  woman 
whose  stepsons,  who  were  white  persons,  were  in  possession;  Bonifcr  v. 
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Smith,  166  Fed.  848,  849,  92  C.  C.  A.  604  (affirming  Smith  v.  Bonifer, 
154  Fed.  887,  889,  890),  under  treaty  of  1855  and  act  of  1885,  Indian 
woman  living  outside  of  reservation,  but  recognized  as  member  of  tribe, 
is  head  of  family,  although  married  to  white  man,  and  her  children  of 
half-blood  under  eighteen,  not  otherwise  provided  for,  are  entitled  to 
allotments;  Parr  v.  United  States,  153  Fed.  471,  holding  husband  of 
Indian  woman  is  entitled  to  curtesy  under  laws  of  Oregon  (section  5544, 
B.  &  C.  Comp.),  in  allotment  of  land  in  Umatilla  reservation,  though 
legal  title  remains  in  United  States  under  act  of  1885,  providing  for 
trust  period  of  twenty-five  years,  and  that  laws  of  descent  of  Or^on 
should  apply  after  issuance  of  patents;  Waldron  v.  United  States,  143 
Fed.  417,  418,  as  between  two  Indians  claiming  public  land,  the  first 
in  time  is  first  in  right. 

■ 

Prior  to  passage  of  act  of  1894,  sole  antbority  for  settling  diai»iit6s  con- 
cerning Indian  allotments  resided  with  Secretary  of  Inteiior,  and  under  act 
of  1894,  Federal  Circuit  Courts  are  given  JnrlBdiction  to  try  and  determine 
action  involving  right  to  allotment. 

Approved  in  McKay  v.  Kalyton,  204  U.  S.  468,  469,  51  L.  Ed.  570,  27 
Sup.  Ct.  346,  holding  act  of  1894  delegating  to  courts  of  United  States 
power  previously  residing  in  Secretary  of  Interior  to  settle  disputes  as 
to  title  or  possession  concerning  Indian  allotments,  did  not  confer  power 
upon  State  courts  to  settle  such  disputes,  and  Oregon  court  was  without 
jurisdiction  to  determine  claimant's  right  of  possession  depending  upon 
equitable  title,  to  allotment  of  deceased  Indian;  Hallowell  v.  Commons, 
210  Fed.  798, 127  C.  C.  A.  343,  holding  Act  of  1910,  c.  431,  36  Stat.  855, 
authorizing  Secretary  of  Interior  to  determine  legal  heirs  of  Indian 
allottee  dying  during  trust  period  is  valid,  and  repeals  conflicting  parts 
of  acts  of  1894  and  1901,  and  denying  jurisdiction  of  Circuit  Court  to 
determine  heirs  of  deceased  allottee;  Sully  v.  United  States,  195  Fed. 
122,  holding  Circuit  Court  has  jurisdiction  under  act  of  1901  of  suit  to 
determine  right  of  Indian  woman  of  half-blood  and  her  descendants 
through  marriage  with  white  man,  to  allotments  of  land  within  Rosebud 
reservation  under  treaty  of  1868,  acts  of  1889  and  1899;  Bond  v.  United 
States,  181  Fed.  615,  holding  act  of  Congress  1910  authorizing  Secre- 
tary of  Interior  to  determine  legal  heirs  of  Indian  allottee  dying  during 
trust  period  operates  to  repeal  act  of  1901  and  Circuit  Court  has  no 
jurisdiction  to  determine  heirs  of  deceased  allottee;  Young  v.  United 
States,  176  Fed.  614,  holding  territorial  court  of  Oklahoma  has  juris- 
diction, under  acts  of  1894  and  1901,  of  suit  brought  to  establish  rights 
of  Indian  allottees  to  lands  selected;  Smith  v.  United  States,  142  Fed. 
226,  upholding  jurisdiction  of  Circuit  Court  to  appoint  receiver  in  action 
to  determine  right  of  Indian  to  allotment;  Kalyton  v.  Kalyton,  45  Or. 
130,  78  Pac.  333,  upholding  jurisdiction  of  State  court  to  determine 
heirs  of  Indian  allottee  dying  after  issuance  of  first  patent,  where  United 
States  not  necessary  party. 
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Distinguished  in  Reynolds  v.  United  States,  174  Fed.  215,  98  0.  C.  A. 
220,  holding  Circuit  Court  has  no  jurisdiction  under  act  of  1894,  as 
amended  in  1901,  of  suit  to  establish  right  to  Indian  allotment  before 
selection  is  made. 

194  U.  8.  41&-427,  48  L.  Ed.  1046,  24  Sup.  Ot  706,  HOOKISB  ▼.  BUBB. 

WliUe  tliere  can  be  no  limitation  of  liability  by  carrier  without  assent 
of  shipper  and  no  stipulation  for  exemption  wbicli  is  not  just  and  reason- 
able, bill  of  lading  limiting  liability  constitutes  contract,  and  knowledi^  of 
its  contents  by  shipper  will  be  presnmed. 

Approved  in  McCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  S.  162,  59  L.  Ed. 
175,  35  Sup.  Ct.  69,  refusing  .to  enjoin  enforcement  of  Oklahoma  "sep- 
arate couch  law"  of  1907,  where  complainants  fail  to  show  refusal  of 
equal  accommodations  to  them;  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S. 
648,  58  L.  Ed.  1137,  34  Sup.  Ct.  678,  claim  for  attorney's  fee  under 
Texas  statute  of  1909  imposing  attorney's  fee  in  defeated  defendant 
in  certain  class  of  cases  cannot  be  attacked  as  burden  on  interstate  com- 
meree  where  judgment  under  review  was  not  based  upon  claim  arising 
out  of  interstate  commerce;  Farmers'  etc.  Sav.  Bank  v.  Minnesota,  232 
U.  S.  530,  58  L.  Ed.  713,  34  Sup.  Ct.  354,  holding  Minnesota  registra- 
tion tax  (Jjaws  1907,  c.  328)  upon  debts  secured  by  mortgages  on  real 
property  in  State  exempting  such  mortgages  from  other  taxation,  but 
not  including  banks,  savings  banks,  and  trust  companies  in  exemption, 
is  not  denial  of  equal  protection  of  law  as  to  savings  banks ; .  Rosenthal 
V.  New  York,  226  U.  S.  271,  Ann.  Oas.  1914B,  71,  57  L.  Ed.  217,  33  Sup. 
Ct.  27,  upholding  section  ^,  Penal  Code  of  New  York  as  amended  in 
1903,  prohibiting  junk  dealers  from  buying  wire,  copper,  and  other  ma- 
terials used  or  belonging  to  railroad,  telegraph,  or  telephone,  gas  or 
electric  company  without  ascertaining  seller's  legal  right  to  sell;  Stand- 
ard Stock  Food  Co.  v.  Wright,  225  U.  S.  550,  56  L.  Ed.  1201,  32  Sup. 
Ct.  784,  Iowa  statute  of  1907  regulating  sale  of  concentrated  commer- 
cial feeding  stuff  requiring  payment  of  one  hundred  dollar  license  fee 
in  lieu  of  inspection  fee  of  ten  cents  per  ton,  is  not  void  as  discriminat- 
ing'against  vendor  doing  small  business;  Southern  Ry.  Co.  v^  King,  217 
Q.  S.  534,  54  L.  Ed.  872,  30  Sup.  Ct.  594,  upholding  provision  of  Georgia 
statute  (Civil  Code,  §  2222),  requiring  railway  trains  to  check  speed  at 
crossings,  as  applied  to  interstate  train,  where  pleadings  fail  to  state 
facts  showing  interference  with  interstate  commerce. 

Independent  purchaser  at  foreclosure  sale  having  no  connection  with 
contract  between  mortgagor  and  mortgagee  cannot  auestion  validity  of 
legislation  existing  at  time  of  purchase  on  ground  of  impairment  of  con- 
tract, although  law  was  passed  after  execution  of  mortgage. 

Approved  in  Bradley  v.  Lightcap,  195  U.  S.  20,  49  L.  Ed.  74,  24  Sup. 
Ct.  748,  where  contract  obligation  of  mortgagee  impaired  by  change  in 
law  requiring  taking  out  of  master's  deed  by  purchaser  on  foreclosure 
within  si)eciiicd  time;  Cowley  v.  Shields,  180  Ala.  52,  60  South.  268, 
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purchaser  at  foreclosure  sale  of  mortgage  executed  prkM-  to  provision  of 
Code  1907,  §  5746,  anthoriziiig  redcmptioB  I17  aasigiiee  of  ataiuUwj'  riglrt 
of  redemption,  cannot  invoke  impairment  of  contract  clause  of  Consti- 
tution on  ground  that  no  such  right 'of  exemptimi  existed  at  time  of  exe- 
cution of  mortgage,  since  he  was  not  party  to  eoatract. 

Distinguished  in  Omaha  Water  Co.  v.  Omaha,  147  Fed.  15,  8  Ann.  Caa. 
614,  12  L.  R.  A.  (K.  S.)  736,  77  C.  C.  A.  267,  where  mortgage  and  fore- 
closure of  property  and  rights  of  water  company  passes  eontraet  right 
to  collect  rates  to  purchaser,  attempted  reduction  in  rates  unlawful; 
Welsh  V.  Cross,  146  Cal.  631,  633,  106  Am.  St  Rap.  6S,  81  Pac.  232,  233, 
change  in  statute  extending  time  for  redemption,  before  levy  and  sale 
under  execution  cannot  apply  to  redemption  under  such  sale. 

Applicability  to  existing  purchasers,  of  changes  in  law  relating  to 
redemption  from  judicial  sales.    Note,  L.  R.  A.  1915G,  416. 

194  n.  8.  427-482,  48  I^  Ed.  1063,  24  Sup.  Ct  669,  OAtX  T.  TEXAS  M  PA- 
CIFIC RT.  CO. 

Independent  consideration  for  exemptian  ftom  liability  expressed  in 
bill  of  lading  is  not  necessary. 

Approved  in  Inman  ft  Co.  t.  Seaboard  Air  line  Ry.  Co.,  159  Fed.  966, 
968,  969,  upholding  bill  of  lading  limiting  liability  on  interstate  ship- 
ment of  cotton  as  reasonable  and  for  consideration  where  shipper  could 
have  insisted  upon  unlimited  liability  contract;  Carpenter  v.  United 
States  Express  Co.,  120  Minn.  63,  139  N.  W.  156,  holding  special  con- 
sideration is  not  required  for  limited  liability  contract  and  recovery  for 
valuable  furs  shipped  under  such  contract  is  limited  to  specified  value; 
McElvain  v.  St.  Louis  etc.  R.  Co.,  161  Mo.  App.  145,  154, 131  S.  W.  743, 
746,  holding  Carmack  Amendment  to  Hepburn  Act  does  not  prohibit 
limitation  of  liability,  and  reduced  rate  is  valid  consideration  for.  limita- 
tion of  liability  in  interstate  livestock  shipping  contract ;  Robert  ▼.  Chi- 
cago etc.  R.  Co.,  148  Mo.  App.  109,  110,  115,  127  S.  W.  929,  930,  931, 
holding  independent  consideration  is  essential  for  limitation  of  liability 
of  carrier  under  California  Civil  Code,  §§  2174-2176,  and  passenger  buy- 
ing ticket  in  California  to  St.  Louis  and  return  may  recover  full  value 
for  loss  of  baggage,  where  ticket  is  not  sold  at  reduced  rate  and  carrier 
did  not  have  on  sale  unrestricted  liability  ticket ;  Van  Buskirk  v.  Quincy 
etc.  R.  Co.,  143  Mo.  App.  711,  128  S.  W.  217,  holding  special  considera- 
tion is  required  and  contract  for  carriage  of  livestock  limiting  liability 
to  stated  value  does  not  show  valid  consideration ;  Mires  v.  St.  Louis  etc. 
R.  Co.,  134  Mo.  App.  385,  386,  387,  114  S.  W.  1054,  1055,  shipper  is 
bound  by  limited  liability  contract  to  carry  interstate  freight  at  reduced 
rate;  Ficklin  v.  Wabash  R.  R.  Co.,  117  Mo.  App.  262,  93  S.  W.  848, 
carrier's  cattle  contract  ineffective  to  limit  liability  where  no  option 
available  to  shipper,  and  no  reduction  in  rate. 

Distinpruished  in  Holland  v.  Chicago  etc.  Ry.  Co.,  139  Mo.  App.  720, 
721,  123  S.  W.  993,  holding  Interstate  Commerce  Act  as  amended  in 
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1906  prohibits  carrier  from  limiting  its  liability  and  contract  limiting 
liability  for  interstate  shipment  of  livestock  ia  void. 

Stipulation  by  carrier  for  exemption  from  liability  most  be  jnst  and 
reasonable. 

Approved  in  Chamock  v.  Texas  etc.  Ry.  Co.,  194  U.  S.  437,  48  L.  Ed. 
1059,  24  Sup.  Ct.  671,  following  rule;  Missouri  etc.  Ry.  Co.  y.  Patrick, 
144  Fed.  634,  75  C.  C.  A.  434,  provision  in  unsigned  paper  limiting  lia- 
bility of  carrier  for  loss  of  goods  in  consideration  of  reduction  i^ 
charges,  enforceable;  The  Folmina,  143  Fed.  639,  vessel  released  by 
stipulation  from  liability  for  damage  to  cargo  of  rice  by  sea  water  with- 
out carriers  fault;  Arthur  v.  Texas  etc.  Ry.  Co.,  139  Fed.  129,  130,  71 
C.  C.  A.  391,  carrier  not  liable  for  loss  of  cotton  by  fire  not  due  to 
negligence  where  shipper  accepted  bill  of  lading  containing  fire  exemp- 
tion clause;  Union  Pac.  R,  Co.  v.  Stupeck,  50  Colo.  156,  114  Pac.  647, 
holding  stipulation  limiting  liability  of  carrier  to  agreed  valuation  as- 
sented to  in  writing  and  in  consideration  of  reduced  freight  rate,  void; 
Sykes  v.  Kruse,  49  Colo.  481,  S6  L.  R.  A.  (N.  S.)  ^12,  113  Pac.  1013, 
holding  provisions  of  carrier's  livestock  contract  void  as  unreasonable; 
Missouri  etc.  Ry.  Co.  v.  Walker,  27  Okl.  851,  113  Pac.  908,  stipulation 
in  bill  of  lading  for  interstate  shipment  executed  in  Oklahoma  Terri- 
tory requiring  valuation  in  case  of  loss  or  damage  to  be  determined  as 
of  time  and  place  of  shipment  may  be  valid;  Bingham  v.  San  Pedro 
etc.  R.  Co.,  39  Utah,  406,  406,  117  Pac.  608,  holding  stipolation  in  con- 
tract for  carriage  of  horses  limiting  liability  to  specified  value  is  unrea- 
sonable and  void ;  Sprigg  v.  Rutland  R.  R.  Co.,  77  Vt.  358,  60  Atl.  147, , 
common  carrier  cannot  stipulate  to  relieve  itself  from  liability  for  in- 
jury to  caretaker  accompanying  shipment  of  cattle. 

Bill  of  lading  limiting  liabUity  constitutes  contract  and  knowledge  of 
contents  by  sbipper  will  be  presumed. 

Approved  in  Arthur  v.  Texas  etc.  Ry.  Co.,  204  U.  S.  514,  61  L.  Bd.  598, 
27  Sup.  Ct.  338,  following  rule ;  Clegg  v.  St.  Louis  etc.  R.  Co.,  203  Fed. 
973, 122  C.  C.  A.  273,  provision  of  interstate  bill  of  lading  that  no  agent 
may  waive  terms  of  contract  is  valid,  and. negotiation  by  claim  agent  for 
settlement  of  claim  for  loss  was  not  waiver  of  provision  requiring  service 
of  notice  of  claim  on  general  officer  or  station  agent  within  one  day  after 
delivery;  Canadian  Northern  Ry.  Co.  v.  Senske,  201  Fed.  645, 120  C.  C.  A. 
65.  holding  rejection  of  evidence  on  question  of  negligence  to  show  ordi- 
nary practice  was  error,  in  action  for  injuries  to  railroad  employee ;  Mis- 
souri Pac.  Ry.  Co.  v.  Harper  Bros.,  201  Fed.  674, 121  C.  C.  A.  570,  holding 
contract  fixing  valuation  of  interstate  shipment  for  which  carrier  is 
liable,  signed  by  shipper,  is  binding;  Hohl  v.  Norddeutscher  Lloyd,  175 
Fed.  548,  98  C.  C.  A.  166,  upholding  provision  in  bill  of  lading  limiting 
liability  of  steamship  company  to  specified  amount,  unless  greater  value 
be  declared  and  freight  paid  thereon,  where  fact  that  valuation  is  basis 
of  rharsre  is  known  to  shipper;  Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind. 
412,  105  N.  E.  489,  holding  limited  liability  contract  for  shipment  of 
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mce-horse  was  not  entered  into  without  opportunity  to  ship  at  higher 
rate,  and  is  valid;  Canby  v.  Merchants  etc.  Trans.  Co.,  16  Ga,  App.  365, 
366,  367,  85  S.  E.  363,  364,  stipulation  in  bill  of  lading  of  interstate 
carrier  by  water  exempting  carrier  from  loss  by  fire  not  caused  by  car- 
rier's negligence  is  binding;  Lefebure  v.  American  Express  Co.,  160 
Iowa,  77,  139  N.  W.  1126,  holding  limited  liability  contract  for  shipment 
of  horses  is  valid ;  De  Wolff  v.  Adams  Express  Co.,  106  Md.  478,  67  Atl. 
1101,  denying  recovery  of  full  value  of  two  diamond  rings  shipped  under 
Ihnited  liability  contract;  Hooker  v.  Boston,  209  Mass.  601,  Ann.  Gas. 
1912B,  669»  95  N.  E.  945,  holding  interstate  passenger  is  not  bound  by 
limitation  of  liability  for  baggage  in  filed  schedules,  in  absence  of  knowl- 
edge of  limitation;  Murpliy  v.  Wells-Fargo  ft  Co.,  99  Minn.  231,  108 
N.  W.  1071,  holding  limited  liability  contract  void  and  allowing  recovery 
of  full  value  on  shipment  of  strawberries;  Hamilton  v.  Chicago  etc.  R. 
Co.,  177  Mo.  App.  152,  164  S.  W.  250,  shipper  is  bound  by  contract  of 
interstate  shipment  requiring  written  notice  of  claim  for  damage  and 
releasing  carrier  from  liability  upon  failure  to  give  notice;  American 
Silver  Mfg.  Co.  v.  Wabash  R.  Co.,  174  Mo.  App.  201,  156  S.  W.  835, 
shipper  is  bound  by  limited  liability  contract  for  interstate  shipment  of, 
silverware,  although  he  stated  value  of  goods  to  carrier's  agent;  Rose 
V.  Northern  Pac.  Ry.  Co.,  35  Mont.  75,  119  Am.  St.  Rep.  836,  88  Pac. 
768,  passenger  signing  ticket  is  bound  by  provisions  limiting  liability 
for  loss  of  baggage ;  Johnson  v.  West  Jersey  etc.  R.  Co.,  78  N.  J.  L.  531, 
138  Am.  St  Rep.  625,  20  Ann.  Oas.  228,  74  Atl.  497,  in  action  for  re- 
covery for  loss  of  goods  by  fire  under  contract  exempting  carrier  from 
liability  for  losa  by  fire  or  by  flood,  burden  was  on  plaintiff  to  show  fire 
was  due  to  carrier's  negligence;  Gardiner  v.  New  York  Cent.  etc.  R.  Co., 
201  N.  T.  395,  Ann.  Gas.  1912B,  281,  34  L.  R.  A.  (N.  S.)  826,  94  N.  E. 
879,  passenger  is  bound  by  provisien  of  reduced  rate  ticket  limiting  lia- 
bility for  baggage;  Hanson  v.  Great  Northern  Ry.  Co.,  18  N.  D.  333, 
138  Am.  St  Rep.  768,  121  N.  W.  81,  refusing  to  enforce  contract  fixing 
value  of  shipment  of  household  goods  at  five  dollars  per  hundredweight ; 
Terry  v.  Soutbem  Ry.  Co.,  81  S.  C.  282,  .18  L.  R.  A.  (N.  S.)  295,  62 
S.  E.  249,  receipt  limiting  liability  of  carrier  to  specified  amount  for 
parcel  received  for  safekeeping  is  binding;  Piersoil  ▼.  Northern  Pac.  Ry. 
Co.,  61  Wash.  456,  112  Pac.  512,  upholding  limited  liability  contract  for 
shipment  of  livestock. 

Distinguished  in  Kirkendall  v.  Union  Pac.  R.  Co.,  200  Fed.  206,  118 
C.  C.  A.  383,  holding  release  from  liability  for  carrier's  negligence  in 
ticket  of  stock  attendant  is  void  as  against  public  policy;  Adams  Ex- 
press Co.  v.  Adams,  29  App.  D.  C.  256,  express  company  is  liable  for  full 
value  of  trunk  shipped,  where  limited  liability  receipt  is  filled  in  by 
person  going  for  trunk  after  owner  leaves  town  and  receipt-  is  left  at 
hotel. 

Validity  and  effect  of  stipulation  limiting  liability  of  carrier  of  goods 
for  loss  by  fire.    Note,  20  Ann.  Oas.  232,  236,  236. 

Effect  of  shipping  contract  limiting  common-law  liability,  signed 
under  compulsion.    Note,  28  L.  R.  A.  (N.  S.)  638,  641. 
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Borden  is  on  carrier  to  >bow  damage  resulted  ftom  exempted  cauae,  but 
burden  is  on  shipper  to  estabUsb  carrier's  negUgenee  exclnding  it  from  ex- 
emption from  liability. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Rankin,  241  U.  8.  328,  60  L.  Ed. 
1026,  36  Sup.  Ct.  555,  recitals  in  bill  of  lading  that  alternate  rates  were 
offered  constitute  admissions  by  shipper,  and  burden  of  proof  is  upon 
shipper  to  contradict  his  own  admissions;  Southern  Ry.  Co.  v.  Prescott, 
240  U.  S.  640,  60  L.  Ed.  840,  36  Sup.  Ct.  473,  carrier  is  liable  for  negli- 
gence only,  under  interstate  bill  of  lading  stipulating  that  carrier  is 
liaise  as  warehouseman  only  after  arrival  of  goods  at  destination,  and 
not  removed  within  specified  time,  and  burden  of  proof  of  negligence 
is  uxx>n  plaintiff;  New  Orleans  etc.  R.  R.  Co.  v.  National  Rice  Milling  Co., 
234  U.  S.  83,  58  L.  Ed.  1225,  34  Sup.  Ct.  726,  dismissing  writ  of  error  to 
review  judgment  of  State  court  based  on  finding  from  conflicting  evi- 
dence that  loss  was  caused  by  connecting  carrier's  negligence,  in  action 
for  loss  of  goods  against  initial  carrier,  in  which  mutual  carrier  sets  up 
Carmack  amendment  and  denies  negligence ;  Lazarus  v.  Barber,  136  Fed. 
536,  69  C.  C.  A.  310,  where  damage  to  cargo  is  occasioned  by  cause  for 
which  vessel  exempted,  burden  of  proving  it  might  have  been  prevented 
on  libelant ;  St.  Louis  etc.  R.  Co.  v.  Pape,  100  Ark.  280,  140  S.  W.  269, 
carrier  claiming  loss  of  goods  in  transit  by  fire  was  by  act  of  shipper 
has  burden  of  proving  it. 

Presumption  and  burden  of  proof  as  to  carrier's  negligence  or  its 
lack  in  case  of  contract  limiting  liability.  Note,  L.  R.  A.  1915D, 
666. 

Miscellaneous.  Cited  in  Union  Pac.  R.  Co.  T.  Field,  137  Fed.  20,  69 
C.  C.  A.  536. 

IM  t7.  8.  432-440,  48  Lu  Ed.  1057,  84  Sup.  Ot.  671,  CRAKHOOK  ▼.  TEXAS  k 
PAOmO  BT.  00. 

KegUgence  has  always  relation  to  circumstances  in  wliich  one  is  placed, 
and  what  ordinarily  prudent  man  would  do  or  omit  In  such  circumstances. 

Approved  in  American  Locomotive  Co.  v.  White,  205  Fed.  264,  123 
C.  C.  A.  464,  holding  in  action  for  injuries  to  employee  while  raising 
running-board  to  side  of  boiler  on  locomotive  evidence  of  customary  use 
of  crane  was  admissible,  and  allowing  recovery;  Jennings  v.  Davis,  187 
Fed.  709,  109  C.  C.  A.  451,  denying  recovery  for  loss  in  transportation 
of  petroleum  from  leakage  in  pipe-line;  Chicago  etc.  Ry.  Co.  v.  Minne- 
apolis etc.  Ry.  Co.,  176  Fed.  242,  20  Ann.  Oas.  1200,  100  C.  C.  A.  41, 
holding  admission  of  evidence  to  show  custom  of  Great  Western  oper- 
ators in  taking  trains  over  tracks  used  by  ''Soo"  Company  was  not 
error,  and  holding  Great  Western  alone  was  liable  for  collision;  Chicago 
etc.  Ry.  Co.  v.  Moore,  166  Fed.  670,  23  L.  B.  A.  (N.  S.)  962,  92  C.  C.  A. 
357,  allowing  recoveiy  in  action  for  injuries  from  falling  of  boom  of 
derrick  as  result  of.  negligence  in  placing  insufficient  pin  or  key  at  top 
of  mast;  Lake  v.  Shenango  Furnace  Co.,  160  Fed.  895,  88  C.  C.  A.  69, 
XIX—12 


194  U.  S.  441-444       NOTES  OX  U.  S.  REPORTS.  178 

in  action  for  death  of  person  operating  hand-hoi^t  to  lower  timber  into 
uiine  with  assistance  of  one  coworkman,  instead  of  two  as  nsoal,  admis- 
sion of  evidence  that  other  mines  in  vicinity  operated  hand-hoist  with 
two  men  was  not  error;  Chicago  Great  Western  Ry.  Ca  v.  Egan,  159  Fed. 
45,  86  G.  C.  A.  230y  denying  motion  in  action  for  injories  by  conductor, 
to  strike  evidence  of  ordinary  practice  and  general  cnstom  not  to  move 
trains  on  verbal  orders  without  hand  signals  and  refusal  to  instruct 
jury  to  disregard  that  evidence  and  that  common  practice  of  crew  of 
particular  train  was  to  move  it  upon  verbal  orders,  was  not  error;  Shell- 
aberger  v.  Fisher,  143  Fed.  941,  5  L.  R.  A.  (N.  S.)  250,  75  C.  C.  A,  9, 
owner  not  employing  operator  liable  for  injury  to  child  of  five  years 
using  elevator;  Shandrew  v.  Chicago  etc.  Ry.  Co.,  142  Fed-  324,  73 
C.  C.  A.  430,  railroad  not  liable  for  bursting  of  air-brake  hose  if  it  used 
ordinary  care  to  inspect  same;  Southern  Pac.  Co.  v.  Hetzer,  135  Fed. 
281,  284,  1  L.  B.  A.  (N.  8.)  288,  68  C.  C.  A.  26,  master  should  use 
ordinary  care  to  see  that  competent  servant  continues  to  be  so,  not  neces- 
saiily  such  care  as  he  would  exercise  if  want  of  it  endangered  himself. 

Stipulation  by  carrier  for  release  from  UabiUty  for  loos  by  Are  is  valid, 
if  not  unjust  or  unreasonable. 

Distinguished  in  KirkendaU  v.  Union  Pac.  R.  Co.,  200  Fed.  206,  118 
C.  C.  A.  383,  holding  release  from  liability  for  carrier's  negligence  in 
ticket  of  stock  attendant  is  void  as  against  public  poli^. 

194  U.  8.  441-444,  48  L.  Ed.  1060,  24  8np.  Ot.  695,  SWABT8  T.  HAMMBR. 

Bankruptcy  Act  of  1898  does  not  exempt  property  in  liands  of  troataa 
in  bankruptcy  from  State  taxation. 

Approved  in  Stanard  v.  Dayton,  220  Fed.  443,  444,  137  C.  C.  A.  35, 
lidding  taxes  accruing  after  institution  of  bankruptcy  proceedings  are 
included  among  those  to  be  paid  by  trustee  in  bankruptcy  under  section 
()4a;  In  re  Crowell,  199  Fed.  660,  holding  trustee  in  bankruptcy  is  not 
required  by  Bankruptcy  Act,  §  64a,  to  pay  taxes  assessed  against 
land  which  became  lien  after  referee's  order  to  sell,  and  trustee  having 
no  authority  to  warrant  land  free  from  liens  other  than  those  mentioned 
by  order  of  sale  is  not  bound  to  reimburse  purchaser  for  taxes  paid; 
In  re  Industrial  Cold  Storage  etc.  Co.,  163  Fed.  392,  water  rents  levied 
by  municipality  upon  property  annually  and  made  lien  on  property  are 
taxes  within  meaning  of  section  64a  of  Bankruptcy  Act,  which  trustee 
in  bankruptcy  in  possession  of  property  is  required  to  pay;  In  re 
Eppstein,  156  Fed.  43,  17  L.  R.  A.  (N.  8.)  466,  84  C.  C.  A.  208,  holding 
])re-existing  tax  lien  upon  property  in  possession  of  bankruptcy  court 
cannot  be  converted  into  full  title  by  procurement  of  tax  deed  without 
court's  sanction;  In  re  Prince,  131  Fed.  550,  and  In  re  Wm.  F.  Fisher 
&  Co.,  148  Fed.  913,  both  holding  trustee  must  pay  taxes  on  property 
of  bankrupt  while  in  his  hands;  In  re  Kallak,  147  Fed.  278,  taxes  not 
claiui  against  bankrupt  estatOj  and  trustee  should  pay  them  with  interest 
and  penalties. 
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Taxation  of  property  in  hands  of  receiver.    Note^  L.  R.  A.  1915Et 
214. 

MiseeUaneous.  Cited  in  Stanard  v.  Dayton,  220  Fed.  444, 137  C.  C.  A. 
35,  allowing  against  bankrupt's  estate  interest  and  penalties  on  taxes 
in  default. 

194  IT.  S.  445-451,  48  L.  Ed.  1062,  24  Sup.  Ot.  703,  OHIO  EX  BEIa.  LI.OTD 
V.  D0I.IJ80N. 

First  eigbt  amendments  are  limitations  upon  powers  of  Federal  govem- 
ment,  not  upon  those  of  States. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  632,  reaffirming 
rule;  National  Safe  Deposit  Co.  v.  Stead,  232  U.  S.  71,  58  L.  Ed.  511. 
34  Sup.  Ct.  209,  upholding  provision  of  Illinois  inheritance  tax  law  of 
1909,  section  9,  operating  to  seal  safe-deposit  boxes  for  at  least  ten  days 
after  death  of  renter,  and  requiring  deposit  company  to  retain  enough 
of  assets  to  pay  State's  tax;  Mutual  Film  Co.  v.  Industrial  Commission, 
215  Fed.  141,  upholding  Ohio  act  of  1913  providing  for  board  of  censors 
of  moving-picture  films;  Spurgeon  v.  Rhodes,  167  Ind.  11,  78  N.  E.  231, 
provisions  of  Federal  Constitution,  article  III,  section  2,  subdivision  3, 
providing  for  trial  by  jury,  and  amendments  5  and  6  relating  to  indict- 
ment and  compulsory  process  for  witnesses,  do  not  apply  to  proceedings 
in  State  courts,  and  Burns'  Annotated  Statutes  1901,  section  7322,  au- 
thorizing State  board  to  revoke  license  of  physician  guilty  of  felony  or 
gross  immorality  is  valid. 

Supreme  Court  will  not  anticipate  what  coorts  of  State  may  decide  as 
to  jurors,  and  accused  cannot  complain  in  habeas  corpus  proceeding  before 
lie  is  made  to  suffer. 

Approved  in  Lewis  v.  United  States,  216  U.  S.  612,  64  L.  Ed.  688,  30 
Sup.  Ct.  438,  dismissing  writ  of  error  to  review  order  of  nolle  prosequi, 
where.no  new  indictment  was  filed  and  statute  of  limitations  has  run; 
Southern  Pac.  Co.  v.  Eshelman,  227  Fed.  932,  dismissing  suit  to  restrain 
action  by  railroad  commission  to  prevent  creation  of  indebtedness  for 
new  equipment,  where,  pending  suit,  commission  authorizes  such  in- 
debtedness. 

Ohio  local  option  law,  excepting  druggists  and  others  specified  from  its 
operation,  and  by  its  operation  making  sale  of  liquor  cilme  in  certain  terri- 
tory while  permitting  it  in  other  territory,  does  not  deny  equal  protection 
of  law. 

Approved  in  Eberle  v.  Michigan,  232  U.  S.  706,  58  L.  Ed.  806,  34  Sup. 
Ct.  464,  upholding  Michigan  local  option  law  of  1889  making  exceptions 
to  general  prohibition;  Schwartz  v.  People,  46  Colo.  277,  104  Pac.  105, 
holding  under  local  option  law  of  1907  where  ward  votes  for  prohibition 
and  precinct  votes  against  it,  prohibition  prevails  throughout  ward;  Price 
V.  City  of  Elgin,  257  111.  67, 100  N.  E.  135,  upholding  Local  Improvement 
Act,  section  73,  providing  for  contractor's  lien  upon  special  assessment 
but  not  upon  other  assessments  by  city,  and  section  83,  requiring  work 
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to  be  done  to  satisfaction  of  board  of  local  improvements ;  People  v.  Me- 
Bride,  234  111.  178,  123  Am.  St.  Rep.  82,  14  Aim.  CaA.  994,  84  N.  E.  872, 
lioldiug  Laws  of  1907,  p.  297,  providing  for  creation  of  anti-saloon  ter- 
ritory by  popular  vote,  is  not  void  because  it  varies  punishment  for  sell- 
ing liquor  in  different  localities;  State  v.  Wickenhocfer,  6  Penne.  (Del.) 
135,  64  Atl.  278,  Laws  1905,  vol.  23,  c.  149,  p.  256,  providing  for  licensing 
of  person  making  loans  not  in  excess  of  one  hundred  dollars  at  interest 
in  excess  of  legal  rate  is  not  void  as  discriminating  against  persons  mak- 
ing loans  in  excess  of  one  hundred  dollars;  Atkinson  v.  Southern  Express 
Co.,  94  S.  C.  456,  48  L.  R.  A.  (N.  S.)  34,  78  S.  E.  520,  holding  State  may 
since  passage  of  Webb  Act  of  1913  divesting  intoxicating  liquors,  rof 
intei-state  character,  re-enact  dispensary  law  declared  invalid,  and  class- 
ification of  counties  so  as  to  allow  sale  of  liquor  in  some  counties  and 
not  in  others  would  not  render  act  void  as  denial  of  equal  protection  of 
law;  Gottstein  v.  Lister,  88  Wash.  512, 153  Pac.  613,  upholding  initiative 
measure  No.  3  (Laws  1915,  p.  2),  prohibiting  manufacture,  keeping,  sale 
and  disposition  of  intoxicating  liquors,  except  in  certain  cases. 

Distinguished  in  State  v.  Scampini,  77  Vt.  121,  59  Atl.  211,  denying 
validity  to  liquor  law  exempting  producers  of  native  cider  and  wines. 

Constitutional  right  to  prohibit  sale  of  intoxicants.    Note,  15  L.  R. 
A.  (N.  S.)  931. 

194  U.  &  461-457,  48  L.  Ed.  1067,  24  Sup.  Ot.  692,  DAVIS  V.  MHJiS. 

Montana  Code  of  Olvil  Procedure,  section  564,  analifles  liability  im- 
posed upon  directors  by  section  461  of  Civil  Code  and  creates  condition  to 
corresponding  rigbt  of  action  against  them  wbitt  goes  with  it  into  any 
Jurisdiction  where  action  may  be  brought. 

Approved  in  Atlantic  Coast  etc.  R.  v.  Bumette,  239  U.  S.  201,  GO  L.  Ed. 
227,  36  Sup.  Ot.  76,  action  for  injuries  must  fail  in  State  as  in  Federal 
court  under  Federal  Employers'  Liability  Act  of  1908,  wh^re  record 
shows  lapse  of  time  beyond  limitation  of  two  years  imposed  by  section 
6  of  that  act;  American  R.  Co.  v.  Coronas,  230  Fed.  547,  144  C.  C.  A. 
599,  holding  cause  of  action  for  death  of  employee  brought  by  personal 
representative,  under  Federal  Employers'  Liability  Act  of  1908,  accrues 
not  from  date  of  death  but  from  date  of  appointment  of  administrator, 
and  declaration  disclosing  action  waa  brought  within  two  years  as  re- 
quired by  section  6  of  act  is  not  demurrable ;  Peters  v.  Hanger,  134  Fed. 
589,  67  C.  C.  A.  386,  act  providing  that  there  shall  be  no  recovery  for 
infringement  committed  more  than  six  years  before,  qualification  of  re- 
covery, not  statute  of  limitations ;  Anglo-American  Land  etc.  Co.  v.  Lom- 
bard, 132  Fed.  751,  68  C.  C.  A.  89,  holding  stockholders'  liability  of 
Kansas  corporation  to  arise  in  that  State  and  to  be  subject  to  statute  of 
limitations  only  of  that  State;  Sharrow  v.  Inland  Lines,  214  N,  Y.  114, 
Ann.  Oas.  1916D,  1236,  L.  R.  A.  1915E,  1192,  108  N.  E.  221,  under  Code 
of  Civil  Procedure,  section  1902,  providing  that  executor  or  administrator 
may  maintain  action  for  death  for  benefit  of  surviving  husband  or  wife 
or  next  of  kin  and  limiting  right  of  action  to  two  years,  complaint  not 
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showing  action  was  commenced  within  two  years  is  not  demurrahle; 
Osborne  v.  Grand  Trunk  Ry.  Co.,  87  Vt.  109,  110,  Ann.  Oas.  19160,  74, 
88  All.  514;  holding  in  action  for  injuries  brought  in  Vermont  under  pro- 
visions of  Canadian  Civil  Code,  section  1053,  and  article  XVU,  section 
11,  statute  of  limitations  of  Quebec  is  applicable;  dissenting  opinion  in 
Atchison  etc.  Ry.  Co.  v.  Sowers,  213  U.  S.  71,  58  L.  Ed.  702,  29  Sup.  Ct. 
397,  majority  holding  action  for  personal  injuries  sustained  in  New 
Mexico  may  be  maintained  in  courts  of  Texas  subject  to  conditions  im- . 
posed  by  territorial  act  of  New  Mexico  of  1903,  altliough  siich  act  under- 
takes to  make  such  action  maintainable  only  in  District  Courts  of  ter- 
ritory; Missouri  V.  Illinois,  200  U.  S.  520,  50  L.  Bd.  578,  26  Sup.  Ct.  268, 
argniendo. 

Distinguished  in  Ramsden  v.  Enowles,  151  Fed.  722,  723,  10  L.  B.  A. 
(N.  S.)  897,  81  C.  C.  A.  105,  action  brought  in  Massachusetts  to  enforce 
statutory  liability  of  stockholder  in  Kansas  corporation  is  controlled  by 
six-year  limitation  of  Massachusetts  statute. 

Law  governing  limitation  of  action  where  cause  of  action  created 
by  statute  of  another  State.    Note,  46  L.  R.  A.  (K.  S.)  689. 

Statutes  of  limitation  may  bar  rlgbt  aa  well  aa  remedy. 
Approved  in  Montoya  v.  Gonzales,  232  U.  S.  378,  58  L.  Ed.  660,  34 
Sup.  Ct.  413,  statute  of  New  Mexico  giving  title,  after  ten  years'  pos- 
session under  deed  purporting  to  convey,  fee  simple,  to  lands  granted 
by  Spain,  Mexico,  or  United  States,  if  no  claim  is  effectually  prosecuted 
within  the  ten  years,  is  valid;  Bodcaw  Lumber  Co.  v.  Bonnette,  135  La. 
378,  65  South.  496,  and  United  States  v.  Chandler-Dunbar  Water  Power 
Co.,  209  U.  S.  450,  52  L.  Ed.  887,  28  Sup.  Ct.  579,  both  holding  Act  of 
1891,  c.  561,  §  8,  requiring  suits  by  United  States  to  vacate  patents  to 
lands  issued  prior  thereto  to  be  brought  within  five  years  from  passage 
of  act,  validates  void  patent  where  no  suit  is  brought  within  five  years ; 
United  States  v.  Jones,  218  Fed.  974,  Act  of  1891,  c.  561,  §  8,  requiring 
suits  by  United  States  to  vacate  patents  to  lands  issued  hitherto  to  be 
brought  within  five  years  of  passage  of  act  and  suits  to  vacate  patents 
thereafter  issued  to  be  brought  within  six  years  of  issuance  of  patent, 
does  not  apply  to  action  by  United  States  for  damages  for  fraud  in 
procuring  title  to  public  lands  under  Homestead  Act  through  fraudulentr 
proof  and  entiy;  United  States  v.  Exploration  Co.,  190  Fed.  407,  Act  of 
1891,  e.  561,  §  8,  requiring  suits  to  vacate  patents  to  lands  thereafter 
issued  to  be  brought  within  six  years  from  date  of  issuance  of  patent, 
validates  patent  to  coal  land,  although  it  may  have  been  void  or  voidable 
for  fraud,  where  suit  is  not  brought  within  six  years. 

194  U.  S.  458-461,  48  L.  Ed.  1072,  24  Sup.  Ot.  729,  IN  BE  OHSISTENSBK 
BNOINEEBINO  00. 

Order  iihposing  fine  for  yiolation  of  injunction  is  snbBtantially  to  re- 
imburse Injured  party;  and,  althougli  called  contempt  proceeding,  it  is 
merely  interlocutory  order  and  is  reviewable  only  upon  appeal  from  final 
decree  in  suit. 
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Approved  in  Witmer  v.  District  Court,  155  Iowa,  252,  Ann.  Gas.  1914D, 
212,  136  N.  W.  116,  dismissing  certiorari  to  review  order  punishing  wit- 
ness for  refusing  to  answer  question  on  cross-examination,  where  coui-t 
had  jurisdiction  of  action  and  contempt  proceedings,  although  requiring 
of  answer  was  erroneous;  Merchants'  Stock  Exehaiige  etc.  Co.  v.  Board 
of  Trade,  201  Fed.  26,  120  C.  C.  A.  682,  arguendo. 

Character  of  contempt  for  violation  of  injunction  to  protect  private 
right.    Note,  13  L.  R.  A.  (N.  S.)  592. 

Where  fine  in  contempt  proceeding  payable  to  United  States  is  clearly 
punitive  and  ini  vlndicatton  of  authority  of  court,  it  dominates  proceeding 
and  fixes  its  character  as  criminal  contempt  reviewable  on  writ  of  error  to 
Circuit  Court  of  Appeals. 

Approved  in  Chris tensen  Engineering  Co.  v.  Westinghouse  Air-Brake 
Co.,  135  Fed.  780,  68  C.  C.  A-  476,  reaffirming  rule;  In  re  Merchants' 
Stock  &  Grain  Co.,  223  U.  S.  641,  56  L.  Ed.  686,  32  Sup.  Ct.  339,  grant- 
ing mandamus  to  compel  Circuit  Court  of  Appeals  to  take  jurisdiction 
of  writ  of  error  to  review  contempt  order  imposing  fine  payable,  one- 
fourth  to  United  States  and  three-fourths  to  party;  Proudfit  Loose 
Leaf  Co.  V.  Kalamazoo  etc.  Co.,  230  ]Fed.  132,  144  C.  C.  A.  418,  hold- 
ing judgment  for  violating  injunction  order  in  infringement  suit,  assess- 
ing fines  payable,  one-half  to  government  and  one-half  to  parties,  is 
reviewable  on  error,  and  reversing  criminal  portion  of  judgment,  but 
affirming  remedial  portion;  United  States  Envelope  Co.  v.  Transo  Paper 
'^Co.,  221  Fed.  81,  court  may  direct  payment  of  fine  imposed  for  viola- 
tion of  injunction  in  infringement  suit,  to  complainant  as  compensa- 
tion for  time  and  outlay  in  prosecution  of  application;  Hultbers:  v. 
Anderson,  214  Fed.  352,  131  C.  C.  A.  125,  dismissing  appeal  from  inter- 
locutory order  refusing  to  punish  witness  for  contempt  for  refusal 
to  answer  questions  in  equity  suit;  Thatcher  v.  United  States,  212  Fed. 
803,  129  C.  C.  A.  255,  order  disbarring  attorney  from  practicing  in 
Federal  courts  is  reviewable  on  writ  of  error;  Phillips  Sheet  &  Tin 
Plate  Co.  V.  Amalgamated  Assn.  of  Iron  etc.  Workers,  208  Fed.  339, 
341,  dismissing  criminal  contempt  proceeding  for  violation  of  injunc- 
tion order  in  civil  suit,  not  apprising  parties  of  criminal  nature  of  pro- 
ceeding; Merchants'  Stock  etc.  Co.  v.  Board  of  Trade,  201  Fed.  30, 
120  C.  C.  A.  582,  holding  decree  in  contempt  proceeding  assessing 
fines  payable  one-fourth  to  government  and  three-fourths  to  parties,  is 
reviewable  by  Circuit  Court  of  Appeals  on  error;  Kreplik  v.  Couch 
Patents  Co.,  190  Fed.  569,  572,  111  C.  C.  A.  381,  decree  in  contempt 
X)roceeding  for  violating  injunction  against  making  infringing  article, 
imposing  compensatory  fine  and  imprisonment,  is  reviewable  on  error; 
In  re  Grove,  180  Fed.  63,  103  C.  C.  A.  416,  judgment  in  contempt  pro- 
ceeding assessing  fine  payable  to  United  States  is  reviewable  on  error; 
Clay  V.  Waters,  178  Fed.  391,  21  Ann.  Cas.  897,  101  C.  C.  A.  646, 
denying  dismissal  of  writ  of  error  to  review  judgment  of  imprison- 
ment of  bankrupt  for  contempt  in  disposing  of  property  after  adjudi- 
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eation,  or  in  alternative  to  pay  over  proceeds  and  be  purged  of  contempt ; 
Heller  v.  National  Waistband  Co.,  168  Fed.  249,  93  C.  C.  A.  551,  dis- 
missing writ  of  error  to  review  order  imposing  fine  for  violation  of 
injunction,  where  fine  is  to  reimburse  party,  not  punitive;  Heller  v. 
National  Waistband  Co.,  168  Fed.  1020,  93  C.  C.  A.  670,  denying 
rehearing  in  case  dismissing  writ  of  error  to  review  order  imposing 
remedial,  not  punitive  fine,  for  violation  of  injunction  by  party  to 
suit;  Hammond  Lumber  Co.  v.  Sailors'  Union,  167  Fed.  817,  820,  821, 
holding  contempt  proceeding  against  members  of  labor  union  for  con- 
spiracy to  violate  injunction  in  strike  suit,  is  criminal  proceeding 
wiiliin  meaning  of  Revised  Statutes,  section  861,  and  excluding  depo- 
sitions taken  in  civil  action  to  obtain  injunction;  New  Jersey  Patent 
Co.  V.  Martin,  166  Fed.  1010,  contempt  proceeding  for  violating  injunc- 
tion order  brought  for  purpose  of  upholding  power  of  court  is  criminal 
and  penalty  would  be  for  benefit  of  United  States,  and  defendant  can- 
not be  tried  on  ex  parte  affidavits;  Garrigan  v.  United  States,  163  Fed. 
19,  23  L.  K.  A.  (N.  S.)  1295,  89  C.  C.  A.  494,  contempt  proceedins? 
against  person  not  party  to  suit  for  injunctional  relief  is  criminal  pro- 
ceeding reviewable  on  error;  Continental  Gin  Co.  v.  Murray  Co.,  162 
Fed.  874,  89  C.  C.  A.  563,  order  of  contempt  for  violating  injunction 
order  in  infringement  suit,  imposing  punitive  fine  payable  to  United 
States,  is  reviewable  on  error;  Butte  etc.  Min.  Co.  v.  Montana  Ore 
Purchasing  Co.,  158  Fed.  135,  denying  jurisdiction,  after  term,  to 
remit  fine  payable  to  United  States  for  contempt  in  violating  injunc- 
tion order  in  suit  to  which  person  adjudged  guilty  of  contempt,  was 
not  party;  Wilson  v.  Calculagraph  Co.,  153  Fed.  963,  83  C.  C.  A.  77, 
holding  judgment  of  contempt  for  violation  of  injunction  order  in 
infringement  suit  imposing  fine  for  benefit  of  complainant  is  civil,  and 
appealable  after  final  decree;  Employers'  Teaming  Co.  v.  Teamsters' 
Joint  Council,  141  Fed.  685,  687,  court  may  enforce  decree  against 
persons  not  parties,  though  contempt  charged  is  criminal  and  punitive 
rather  than  civil  and  remedial;  Bessette  v.  W.  B.  Conkey  Co.,  133  Fed. 
166,  66  C.  C.  A.  291,  order  adjudging  person  guilty  of  contempt  in 
pending  suit  reviewable  only  by  writ  of  error;  Costilla  Land  etc.  Co. 
V.  Allen,  15  N.  M.  535,  536,  537,  110  Pac.  849,  850,  dismissing  appeal 
from  interlocutory  order  of  contempt  imposing  fine  payable  to  opposing 
party  in  suit  as  reimbursement. 

Distinguished  in  Merchants'  Stock  etc.  Co.  v.  Board  of  Trade,  187 
Fed.  399,  401,  109  C.  C.  A.  230,  holding  decree  in  contempt  proceeding 
assessing  fines  payable  one-fourth  to  government  and  three-fourths  to 
parties  is  civil,  as  punitive  element  is  merely  incidental,  and  not  review- 
able on  error;  Doyle  v.  London  Guarantee  etc.  Co.,  204  U.  S.  603,  605, 
51  L.  Ed.  643,  644,  27  Sup.  Ct.  313,  denying  jurisdiction  of  Circuit 
Court  of  Appeals  to  review,  on  writ  of  error,  interlocutory  order 
adjudging  defendants  in  suit  guilty  of  contempt  in  refusing  to  obey 
order  to  produce  books  and  papers. 
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Contempt  procedure  in  Federal  court.    Note^  Ann.  Om.  1915D,  1060. 

Appealability    of  judgment   in   contempt    under   appeal    statutes. 
Note,  17  Ann.  Gas.  322. 

194  U.  8.  461-476,  48  I..  Ed.  1076,  24  Sup.  Ot.  7S1,  OBOWItBT  ▼.  UNITBD 
8TATB8. 

Supreme  Court  baa  jnrtsillction  nuder  section  35  of  Foraker  Act  of 
1900  to  review  on  writ  of  error  Judgment  of  District  Court  of  Porto  Bico 
denying  right  claimed  by  accused,  under  provisions  of  Foralcer  Act,  to  have 
qualifications  of  grand  Jurors  determined  by  local  law  of  1901.  ^ 

Approved  in  Serralles  v.  Esbri,  200  U.  S.  109,  60  L.  Ed.  394,  26  Sup. 
Ct.  176,  entertaining  appeal  from  Porto  Rico  where  appellant  claimed, 
under  act  of  Congress  that  he  should  pay  only  sixty  cents  for  each  peso 
of  indebtedness;  Rodriguez  v.  United  States,  198  U.  S.  161,  164,  49 
L.  Ed.  996,  997,  25  Sup.  Ct.  617,  overruling  of  motion  in  arrest  of 
judgment  for  improper  selection  of  grand  jurors  in  Porto  Rieo,  review- 
able in  Federal  Supreme  Court;  Ex  parte  Moran,  144  Fed.  603,  argu- 
endo. 

Distinguished  in  Aran  v.  Zurrinach,  222  U.  S.  399,  400,  56  L.  Ed. 
247,  32  Sup.  Ct.  162,  dismissing  writ  of  error  to  review  decision  of 
District  Court  of  Porto  Rico  under  Act  of  1900,  section  35,  denying 
motion  to  quash  jury  panel  for  reason  that  it  waa  not  drawn  in  com- 
pliance with  act  of  Congress,  where  motion  was,  on  its  face,  frivolous 
and  wanting  in  merit;  American  R.  R.  Co.  v.  Castro,  204  U.  S.  455, 
51  L.  Ed.  565,  27  Sup.  Ct.  466,  denying  jurisdiction  to  review  judg- 
ment of  District  Court  of  United  States  for  Porto  Rieo  under  act 
of  1900,  where  attempt  to  apply  Revised  Statutes,  section  670,  relating 
to  special  terms  of  Federal  Circuit  Courts  to  term  at  which  case  was 
tried,  was  plainly  frivolous;  Amado  v.  United  States,  195  U.  S.  175, 
59  L.  Ed.  146,  25  Sup.  Ct.  13,  claim  that  indictment  does  not  set  forth 
'*an  oifense  under  the  statutes  of  the  United  States"  too  vague  to 
support  appeal  to  Supreme  Court;  State  v.  Claybaugh,  220  Mo.  22, 
119  S.  W.  394,  holding  appeal  from  judgment  of  conviction  on  gn^und 
of  error  in  refusal  to  quash  indictment  for  disqualification  of  fore- 
man of  grand  jury  involves  no  constitutional  question,  but  merely 
construction  of  statute  prescribing  qualification  of  grand  jurors  and  is 
within  jurisdiction  of  Court  of  Appeals,  and  not  of  Supreme  Court. 

Under  provisions  of  Foraker  Act  of  1900,  sections  14  and  34  relating  to 
Jurisdiction  of  District  Court  for  Porto  Bico,  provisions  of  Revised  Statutes, 
section  800,  apply  to  criminal  prosecutions,  and  court  must  recognize  local 
statutes  as  to  qualification  of  Jurors. 

Approved  in  Romeu  v.  Todd,  206  U.  S.  370,  51  L.  Ed.  1098,  27  Sup. 
Ct.  724,  pendency  of  suit  to  enforce  judgment  against  real  property 
is  not  such  constructive  notice  as,  in  absence  of  cautionary  notice 
required  by  law  of  Porto  Rico,  will  operate  against  innocent  pur- 
oliasers  without  actual  notice,  under  section  8  of  Act  of  1900  sanction- 
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ing  local  laws  not  abrogated,  notwithstanding  section  34  relatini^  to 
jurisdiction  of  District  Courts  of  Porto  Rico;  United  States  v.  Wells, 
163  Fed.  323,  holding  plea  in  abatement  charging  misconduct  of  dis- 
trict attorney  was  proper  to  raise  objection  to  indictment  by  grand 

joiy. 

Disqaalificatlon  of  grand  Juror  prescribed  by  statute  cannot  be  regarded 
as  mere  defect  or  imperfection  in  form  within  meaning  of  section  1025,^ 
BeTised  Statutes,  but  is  matter  of  substance  tbat  cannot  be  disregarded 
wltbont  prejudice  to  accused. 

Approved  in  United  States  v.  Lewis,  192  Fed.  638,  640,  holding 
irregularity  in  selection  of  grand  jury  is  not  mere  defect  of  form 
within  Revised  Statutes,  section  1025,  and  order  of  court  permittin<^ 
marshal  to  select  twenty-three  out  of  thirty-six  jurors  drawn  is  viola- 
tion of  act  of  1879  and  vitiates  indictment;  United  States  v.  Haskell, 
169  Fed.  454,  quashing  indictments  found  by  twenty-one  persons  after 
admission  of  State  of  Oklahoma  for  offense  committed  in  Indian  Ter- 
ritory before  admission  of  State,  where  applicable  law  required  grand 
jury  of  sixteen  persons;  Sharp  v.  State,  3  Okl.  Cr.  29,  104  Pac.  73, 
person  accused  of  committing  murder  in  Northern  District  of  Indian 
Territory  and  on  trial  in  State  court  is  entitled  to  trial  according 
to  laws  in  force  in  territory  at  time  of  commission  of  offense;  dis- 
senting opinion  in  McComb  v.  Fourth  Judicial  District,  36  Neb.  437, 
136  Pac.  570,  majority  holding  since  State  could  have  prosecuted  offense 
of  horse-stealing  by  information,  no  special  injury  will  result  to  accused 
by  allowing  trial  to  proceed  under  indictment  by  grand  jury  including 
nonresident  member;  Shaw  y.  United  States,  180  Fed.  351,  103  C.  C.  A. 
494,  arguendo. 

Distinguished  in  Breese  v.  United  States,  226  U.  S.  11,  57  L.  Ed.  102, 
33  Sup.  Ct.  1,  holding  section  1025,  Revised  Statutes,  indicates  policy 
that  technical  objection  is  waived  by  failure  to  object  seasonably,  and 
applies  to  objection  that  grand  jury  did  not  accompany  foreman  to 
courtroom.  * 

Objection  by  plea  In  abatement  to  indictment,  before  arraignment  of 
accuaed,  that  some  of  grand  jnrora  were  diaqualilled  was  made  in  proper 
waj  and  in  due  time. 

Approved  in  Breese  v.  United  States,  143  Fed.  252,  253,  74  G.  C.  A. 
388,  reaffirming  rule;  Breese  v.  United  States,  226  U.  S.  11,  57  L.  Ed. 
102,  33  Sup.  Ct.  1,  objection  to  indictment  under  Revised  Statutes, 
section  5440,  for  conspiracy  to  embezzle  funds  of  national  bank,  that 
grand  jury  did  not  accompany  foreman  into  courtroom,  was  waived 
by  failure  to  object  at  first  opportunity;  Hillegass  v.  United  States, 
183  Fed.  201,  105  C.  C.  A;  631,  denial  of  motion  to  quash  indictment, 
where  motion  is  based  on  defects  alleged  to  appear  on  face  of  indict- 
ment, does  not  finally  determine  any  right  of  accused  and  is  not  error; 
HcComb  V.  Fourth  Judicial  District,  36  Nev.  440,  441,  136  Pac.  571, 
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372,  majority  holding  accused  waived  right  to  object  to  nonresident 
grand  juror  by  waiting  until  time  for  pleading  to  indictment;  Chns- 
topoulo  V.  United  States,  230  Fed.  790,  145  C.  C.  A.  98,  arguendo. 

Distinguished  in  United  States  v.  American  Tobacco  Co.,  177  Fed. 
779,  plea  in  abatement  to  indictment  alleging  misconduct  before  grand 
jury  of  witness  who  is  special  agent  of  commerce  commission,  not  filed 
until  nineteen  days  after  service  of  process  and  without  explanation 
\ii  delay,  is  insufficient;  United  States  v.  Mitchell,  136  Fed.  909,  objec- 
tion to  indictment  in  Federal  court  will  not  be  sustained  when  objec- 
tion not  presented  according  to  local  law;  Fennel  v.  State,  122  Tcnn. 
629,  630,  125  S.  W.  447,  plea  in  abatement  for  irregularities  in  select- 
ing grand  jury  not  filed  until  two  months  after  indictment,  and  after 
arraignment  and  impaneling  of  trial  jury,  comes  too  late. 

194  U.  &  476^86,  48  L.  Ed.  1083,  24  Sap.  Ct.  744,  KNEPPEB  ▼.  SANDS. 

Adjustment  Act  of  1887  providing  for  forfeiture  of  patents  erroneoualy 
issued  to  railroads,  and  for  granting  to  bona  flde  purchasers  from  railroad 
patents  relating  back  to  original  patent  to  railroad,  has  no  reference  to 
unearned  lands  purchased  after  date  of  act. 

Approved  in  Lane  v.  Benner,  198  U.  S.  579,  49  L.  Ed.  1171,  25  Sup. 
Ct.  801,  and  Knepper  v.  Sands,  133  Fed.  1020,  60  C.  C.  A.  680,  both 
following  rule;  McKenna  v.  Atherton,  160  Fed.  551,  entryman  in  pos- 
session of  land  at  time  of  purchase  from  railroad  having  no  right  to 
land,  and  to  whom  patent  is  erroneously  issued,  is  entitled  to  have 
patentee  declared  constinictive  trustee  of  title  for  him ;  Ostrom  v.  Wood,  • 
140  Fed.  295,  296,  298,  fact  that  adverse  claimant  was  not  occupying 
land  at  time  of  purchase  from  railroad  does  not  distinguish  this  from 
cited  case;  Logan  v.  Davis,  147  Iowa,  449,  452,  124  N.  W.  811,  holding 
purchaser  from  railroad  of  land  within  limits  of  railroad  grant  which 
had  reverted  to  United  States  for  failure  to  complete  road,  having 
knowledge  of  pending  suit  by  United  States  to  quiet  title  was  not  pur- 
chaser in  good  faith  within  meaning  of  section  4  of  Adjustment  Act. 

Distinguished  in  Logan  v.  Davis,  233  U.  S.  628,  58  L.  Ed.  1128,  34 
Sup.  Ct.  685,  construing  section  4  of  Adjustment  Act  of  1887  as 
applying  to  purchases  made  subsequent  to  date  of  act  as  well  as  to 
those  prior  thereto,  and  holding  purchaser  from  railroad  without  actual 
knowledge  of  defect  in  railroad's  title,  is  purchaser  in  good  faith  within 
meaning  of  that  section;  Dockendorf  v.  Bassett,  160  Fed.  544,  and 
Harvey  v.  Holies,  160  Fed.  533,  536,  homestead  entryman  upon  land 
in  possession  of  purchaser  from  railroad  acquires  no  title  where  such 
prior  possession  is  wrongful  only  as  to  United  States;  Linebeck  v. 
Vos,  160  Fed.  541,  542,  attempt  to  enter  land  under  homestead  law 
after  patent  to  purchasers  from  railroad,  and  sale  by  them  to  bona 
fide  purchaser  without  notice  of  defects  in  title^  gives  entryman  no 
interest  in  land. 
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IM  U.  8.  486-496,  48   h.  Bd.  1087,  24  Sop.  Ot.  816,  BDfNB  T.  XTNITBD 
STATES. 

Congren  hat  plenary  power,  tare  as  controlled  by  proyislona  of  Oonati- 
tntion,  to  eetabUiOi  goTernment  for  territorle*,  and  license  taxes  imposed 
by  Penal  Code  of  Alaska,  tiUe  n,  section  460,  are  valid. 

Approved  in  Interstate  Commerce  Com.  v.  United  States,  224  U.  S. 
482,  56  L.  Ed.  868,  32  Sup.  Ct.  556,  holding  Alaska  is  an  organized 
terntory  within  section  1  of  Commerce  Act  as  amended  in  1906,  and 
]K)wer  of  Interstate  Commerce  Commission  supersedes  power  of  Secrc- 
taty  of  Interior  to  regulate  railroad  rates  in  Alaska;  Rassmussen  v. 
United  States,  197  U.  S.  524,  49  L.  Ed.  865,  25  Sup.  Ct.  514,  Alaska 
so  far  incorporated  that  jury  of  six  in  misdemeanor  cases  repugnant 
to  sixth  amendment;  Nagle^y.  United  States,  191  Fed.  144,  111  C.  C.  A. 
621,  holding  Alaska  was  made  organised  territory  by  act  of  1884,  and 
under  act  of  1887,  applicable  to  Alaska,  making  Indian  living  apart 
from  tribe  and  adopting  civilized  habits,  citizen  of  United  States,  sale 
of  liquor  to  such  Indian  is  not  offense  under  Alaska  Code  6f  Civil 
Procedure,  section  142,  as  amended  by  act  of  1909,  making  it  offense 
to  sell  liquor  to  Indian,  and  defining  Indian  as  not  being  citizen  of, 
United  States;  Boyd  v.  Great  Western  Coal  etc.  Co.,  189  Fed.  120, 
corporation  organized  in  Indian  Territory  under  aet  of  Cong^ress  of 
1901  extending  Arkansas  law  relating  to  corporations  over  Indian  Terri- 
tory, is  not  Federal  corporation,  and  cannot  remove  actions  to  Federal 
court  brought  against  it  in  State  courts  after  admission  of  Oklahoma 
as  State;  McFarland  v.  Alaska  Perseverance  Min.  Co.,  3  Alaska,  327, 
holding  Alaska  is  organized  territory  under  act  of  1884  and  section 
1891  of  Revised  Statutes  of  1878,  extending  laws  not  locally  inap- 
plicable includes  section  2339,  Revised  Statutes  of  1878,  relating  to 
water  rights,  and  mere  location  in  Alaska  of  placer  mine  crossed  by 
non-navigable  stream  does  not  vest  locator  with  riparian  rights  entitling 
him  to  enjoin  subsequent  appropriation  and  diversion  of  waters,  for 
mining  purposes;  In  re  Minook,  2  Alaska,  212,  Russian  subjects  re- 
maining in  Alaska  three  years  after  cession  became  naturalized  citi- 
zens; United  States  v.  Interstate  Commerce  Commission,  37  App. 
D.  C.  274,  holding  Alaska  is  organized  territory  within  meaning  of  act ' 
of  Congress  of  1906  extending  provisions  of  Interstate  Commerce  Act, 
and  requiring  Interstate  Commerce  Commission  by  mandamus  to  take 
jurisdiction  of  application  by  carrier  to  establish  through  and  joint 
rates  between  its  steamship  lines  in  Alaska  and  other  carriers. 

Distinguished  in  dissenting  opinion  in  Rassmussen  v.  United  States, 
197  U.  S.  536,  49  L.  Ed.  870,  25  Sup.  Ct.  514,  majority  holding  Alaska 
so  far  incorporated  that  jury  of  six  in  misdemeanor  cases  violates  sixth 
amendment. 

While  it  is  generally  true  that  debates  in  Congress  are  not  appropriate 
Eoorces  of  information  from  which  to  discover  meaning  of  statute  passed 
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by  that  boAy,  reports  of  commlttoei  may  be  ezamined  with  view  of  deter* 
mining  scope  of  statntes  passed  on  strength  of  such  reports. 

Approved  in  Woodward  v.  De  Graffenried,  238  U.  S.  296,  59  L.  Ed. 
1S19,  35  Sup.  Ct.  764,  constraing  CortiB  Act  of  1898  in  light  of  reports 
of  Dawes  commission  and  holding  it  was  purpose  of  act  to  recognize 
communal  titles  of  Creek  Indians  under  treaties,  and  equitable  title  of 
allottee  dying  before  ratification  of  original  Creek  agreement  was  vested 
in  her  heirs  according  to  Creek  law;  Lapina  v.  William^,  232  U.  S.  90, 
58  L.  Ed.  519,  34  Sup.  Ct.  196,  construing  Immigration  Act  of  1907 
as  appyling  to  aliens  whether  entering  for  first  time  or  returning  after 
temporary  absence;  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  19,  49 
L.  Ed.  370,  25  Sup.  Ct.  158,  considering  also  presidential  messages  aud 
history  of  bill  in  Congress;  United  States  v.  Poland,  231  Fed.  817, 
145  C.  C.  A.  630,  construing  act  of  Congress  of  1903  (Comp.  Laws 
Alaska  1913,  §  101)  in  light  of  report  of  House  conference  committee 
and  holding  limitation  to  homestead  entry  by  soldier's  additional  scrip 
that  ''no  more  than  one  hundred  and  sixty  acres  shall  be  entered  in 
a  single  body''  is  germane  to  Senate  amendment  that  ''no  entry  shall 
be  allowed  more  than  one  hundred  and  sixty  rods  along  the  shore  of 
any  navigable  water,''  and  does  not  prevent  entry  of  more  than  one 
hundred  and  sixty  and  less  thaii  three  hundred  and  twenty  acres  else- 
where than  along  shore;  W.  A.  Gaines  &  Co.  v.  Turner-Looker  Co.,  204 
Fed.  557,  123  C.  C.  A.  79,  construing  act  of  1897  relating  to  bottling 
of  distilled  spirits  in  bond  in  light  of  report  of  committee  of  House 
of  Representatives,  and  holding  statement  that  government  jgj^rantees 
purity,  while  not  strictly  true,  is  not  so  different  from  guarantee 
afforded  by  fixing  of  government  stamp  as  to  deprive  manufactui*er 
of  right  to  injunction  against  infringement  of  label;  Roberts  v.  South- 
em  Pac.  Co.,  186  Fed.  938,  construing  saving  clause  of  railroad  Land 
Grant  Act  of  1866  in  light  of  debate  in  Senate,  and  holding  insertion 
in  patents  of  lands  of  clause  excepting  mineral  lands  other  than  coal 
and  iron  should  any  be  found  was  unauthorized,  and  that  determina- 
tion of  character  of  land  was  to  be  made  before  issuance  of  patent; 
United  States  v.  Nakashima,  160  Fed.  846,  87  C.  C.  A.  646,  construing, 
in  light  of  reports  of  committees,  act  of  1903  excluding  aliens  afflicted 
with  contagious  disease  and  holding  act  applies  to  alien  immigrants 
and  not  to  alien  residents  returning  after  temporary  absence;  State 
V.  Kelly,  71  Kan.  819,  81  Pac.  452,  legislative  journals,  contemporary 
history,  and  all  other  matters  of  common  knowledge  may  be  consid- 
ered ;  dissenting  opinion  in  Baker  v.  Swigart,  199  Fed.  872,  118  C.  C.  A. 
313,  majority  construing,  in  light  of  debates  in  Congress,  provision  of « 
Reclamation  Act  of  1902,  and  holding  Secretary  of  Interior  was  unau- 
thorized to  make  additional  assessments  for  cost  of  maintenance  of 
reservoirs  and  reclamation  works  prior  to  time  when  management 
passes  to  owners. 
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194 17.  &  496,  48  Ii.  Bd.  1091»  24  8ap.  Ct.  820»  WTON-^OHKBON  ▼.  SHOUP. 

Not  cited. 

194  U.  S.  497-516,  48  I..  Ed.  1092,  24  Sup.  Ct.  789,  PUBIJO  OliEABINa 
HOT78S  ▼.  COYNE. 

ProTlsioiis  of  SeYlsed  Statutes,  sectloiui  3929  and  4941,  ai  amended  by 
act  of  1890  and  "by  act  of  1895,  anthoriilng  Poelmaeter-general  to  iarae 
ftaud  orders  against  persons  conducting  prohibited  enterprises  directing 
saiznre  of  all  letters  addressed  to  such  persons,  are  not  void  as  denying 
Judicial  hearing  upon  illegality  of  enterprise,  or  as  discriminating. 

Approved  in  Sanden  v.  Morgan,  225  Fed.  268,  People's  United  States 
Bank  v.  Gilson,  161  Fed.  288,  289,  88  C.  C.  A.  332,  Appleby  v.  Cluss, 
160  Fed.  985,  and  People's  United. States. Bank  y.  Gilson,  140  Fed.  8, 
all  reafSrming  rnle ;  Badders  v.  United  States,  240  U.  S.  394,  60  L.  Ed. 
708,  36  Sup.  Ct.  368,  upholding  provision  of  Criminal  Code,  section 
215,  making  it  offense  to  mail  letter  in  execution  of  scheme  to  de- 
fraud government;  Burton  v.  United  States,  202  U.  S.  371,  50  L.  Ed. 
1067,  26  Sup.  Ct.  688,  fraud  order  inquiry  is  proceeding  in  which  United 
States  are  "directly  or  indirectly  interested";  United  States  v.  Ju 
Toy,  198  U.  S.  263,  49  L.  Ed.  1044,  25  Sup.  Ct.  644,  denying  habeas 
corpus  to  Chinese  claiming  to  be  native  citizen  but  denied  admission 
by  Secretary  of  Commerce;  United  States  v.  Journal  Co.,  197  Fed. 
418,  constitutional  amendment  relating  to  freedom  of  press  is  no  de- 
fense to  prosecution  under  Penal  Code  of  1909,  section  211,  for  mailin<^ 
newspaper  containing  obscene,  lewd  or  lascivious  matter;  Warren  v. 
United  States,  183  Fed.  720,  38  L.  R.  A.  (N.  S.)  800,  106  C.  C.  A.  156, 
upholding  Act  of  Congress  of  1888,  c.  1039,  forbidding  deposit  in  mails 
of  matter  containing  language  upon  envelope  or  outside  cover  defama* 
tory  or  injurious  to  character  or  conduct  of  another;  Harris  v.  Rosen- 
berger,  145  F^.  453,  IS  L.  R.  A.  (N.  S.)  76«,  76  C.  C.  A.  225,  fraud 
order  may  issue  against  person  misrepresenting  his  goods,  though  they 
may  approximate  in  value  the  price  asked;  Ross  v.  Board  of  Super- 
visors, 128  Iowa,  441,  104  N".  W.  511,  upholding  law  denying  appeal 
from  assessment  made  by  board  of  supervisors  for  drainage  purposes; 
Puget  Sound  Warehouse  Co.  v.  Northern  Pac.  Ry.  Co.,  58  Wash.  326, 
108  Pac.  956,  grain  inspection  law  of  1909  does  not  cover  shipment 
by  owner  to  himself  of  grain  not  to  be  stored  in  public  warehouse,  and 
if  it  did  tax  upon  such  shipment  would  be  void. 

Distingniished  in-  Rosenberger  v.  Harris,  136  Fed.  1004,  fraud  order 
tnay  not  issue  against  mail-order  liquor  business,  when  customers  get 
fair  equivalent,  though  liquors  misrepresented. 

Postal  service  is  not  indispensable  adjunct  to  civil  government,  but  is 
pnbUe  function  assumed  and  established  by  Congress  for  general  welfare;  it 
is  preiRimed  to  return  revenue  to  the  government,  and  realty  ^/gmnUs  as 
popular  and  efficient  method  of  taxation* 
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Approved  in  Brj-ant  Bros.  Co.  v.  Robinson,  149  Fed.  325,  79  C.  C.  A. 
259,  holding  postmaster  officer  acting  under  authority  of  revenue  law, 
80  as  to  permit  removal  of  action  against  him  to  Federal  courts. 

Distinguished  in  Twin  Falls  Canal  Co.  v.  Foote,  192  Fed.  588,  hold- 
ing Reclamation  Act  of  1902,  c,  1093,  32  Stat.  388,  by  which  govern- 
ment advances  cost  of  reclamation  works  and  collects  sufficient  amount 
from  purchasers  of  lands  to  reimburse  it  for  expenditures,  is  not  rev- 
enue law  tirithin  meaning  of  Revised  Statutes,  section  643,  and  suit 
against  officer  hi  charge  of  reclamation  work  to  determine  water  rights 
in  stream  is  not  removable  by  him  under  such  section.  i 

Legislative  body  in  estahlisliing  postal  sendee  may  annex  such  condi- 
tions to  it  as  it  Glioses. 

Approved  in  Tyomies  Pub.  Co.  v.  United  States,  211  Fed.  388,  128 
C.  C.  A.  47,  holding  constitutional  amendment  guaranteeing  freedom  of 
press  is  no  defense  to  prosecution  of  newspaper  and  its  manager  under 
Penal  Code,  section  211,  for  sending  nonmailable  pictures  through  mails, 
and  affirming  conviction;  Harrison  v.  United  States,  200  Fed.  667,  119 
C.  C.  A.  78,  arguendo. 

Due  process  of  law  does  not  require  ordinary  daily  transactiens  of  ex- 
ecutive department  involving  interference  wltb  private  rights  to  be  sub- 
mitted to  courts  before  final  action  is  taken,  as  result  would  be  suspension 
of  important  functions  of  government. 

Approved  in  De^e  v.  Hitchcock,  229  U.  S.  172,  57  L.  Ed.  1138,  33 
Sup.  Ct.  639  (affirming  35  App.  D,  C.  228),  denying  writ  of  certiorari 
to  review  decision  of  Postmaster-general  that  fraud  order  shall  issue; 
Hall  V.  Willcox,  225  Fed.  333,  denying  injunction  to  restrain  fraud  order 
where  complainant  has  admitted  prior  quackery  in  electric  belt  busi- 
ness, although  he  has  recently  employed  licensed  physician;  Brown  v. 
Foster,  194  Fed.  857,  116  C.  C.  A.  1,  refusing  to  interfere  with  decision 
of  Commissioner  of  Internal  Revenue,  requiring  new  warehousing  bond 
for  whisky  under  provisions  of  Revised  Statutes,  section  3293,  after 
notice  by  surety  on  original  distiller's  bond  that  it  would  contest  lia- 
bility on  bond  after  forfeiture  for  taxes  and  release  to  distiller's  trans- 
feree upon  execution  of  bond  by  transferee;  Branaman  v.  Harris,  189 
Fed.  464,  466,  denying  injunction  to  restrain  postmaster  from  executinp: 
fraud  order  issued  by  Postmaster-general  forbidding  payment  of  money 
orders  to  complainant;  Phillips  v.  Ballinger,  37  App.  D.  C.  51,  Act  of 
Congress,  1884,  section  5,  authorizing  Secretary  of  Interior  to  suspend 
attorneys  practicing  before  Department  after  notice  and  hearing  is  not 
void  as  denial  of  due  process  for  failure  to  provide  for  summoning  wit- 
nesses at  hearing  or  for  administration  of  oaths  to  witnesses. 

Due  process  of  law  does  not  necessarily  imply  Judicial  process;  much 
of  the  process  by  which  government  is  carried  on  and  the  order  of  society 
maintained  is  purely  executive  or  administrative. 
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Approved  in  Cummins  v.  Pence,  174  Ind.  122,  91  N,  E.  532,  gravel 
load  law  of  1905,  as  amended  in  1907,  giving  owner  right  to  hearing  on 
assessment  and  providing  for  hearing  on  question  of  damages  by  viewers, 
and  review  of  award,  is  not  void  as  denial  of  due  process;  Gordon  v. 
Coming,  174  Ind.  342,  92  N-  E.  61,  local  option  law  of  1908  providing 
that  adverse  vote  deprives  board  of  commissioners  of  jurisdiction  to 
consider  applications  for  licenses,  is  not  denial  of  due  process  as  not 
affording  license-holders  right  of  appeal;  White  v.  Powers,  89  Wash. 
507,  154  Pac.  823,  foreclosure  sale  of  automobile  after  notice  of  lien 
failing  to  comply  with  statutory  requirement  for  personal  notice  upon 
resident  owner,  is  void  as  denial  of  due  process. 

Action  of  executive  department  U  attended  with  strong  presumption  of 
its  ooirectness  and  court,  under  circumstances  of  this  case,  should  accept  as 
final  findings  of  Postmaster-general  as  to  dassificatioB  of  mail  matter. 

Approved  in  Smith  v.  Hitchcock,  226  U.  S.  58,  57  L.  Ed.  122,  33  Sup. 
Ct.  6,  refusing  to  restrain  Postmaster-general  from  revoking  orders 
according  second-class  mail  privileges  to  weekly  publications  which  de- 
partment has  decided  are  books;  Putnam  v.  Morgan,  172  Fed.  451,  deny- 
ing injunction  to  restrain  enforcement  of  fraud  order  of  postmaster 
against  complainant,  where  it  is  not  entirely  unsupported  by  evidence; 
People's  United  States  Bank  v.  Gilson,  161  Fed.  289,  290,  88  C.  C.  A. 
332,  336,  refusing  to  enjoin  enforcement  of  fraud  order  directing  post- 
master to  return  to  sender  letters  and  packages  addressed  to  complain- 
ant; Ex  parte  Jong  Jim  Hong,  157  Fed.  451,  holding  in  habeas  corpus 
proceeding  that  decision  of  immigration  officers,  affirmed  on  appeal  to 
Secretary  of  Commerce  and  Labor,  that  Chinese  seeking  entry  is  not 
citizen,  is  not  reviewable  in  absence  of  abuse  of  discretion. 

Power  of  courts  as  to  rulings  of  Postoffice  Department.    Note,  12 
L.  R.  A.  (K.  S.)  169. 

Interference  by  courts  with  receipt  of  delivery  of  mail.    Note,  17 
Axm.  Gas.  1069,  1070. 

Finaacial  co-operative  scheme  contemplating  creation  of  fund  out  of  en- 
rollment fees  and  monthly  dues  to  be  returned  to  members  at  end  of  fixed 
period  in  shape  of  "realizations,"  amount  of  which  depends  solely  on  Increase 
in  membership,  is  a  lottery,  within  Beyised  Statutes,  sections  3929,  4041. 

Approved  in  Preferred  Mercantile  Co.  v.  Hibbard,  142  Fed.  878,  and 
State  V.  United  States  Exp.  Co.,  95  Minn.  448,  104  N.  W.  559,  both  re- 
affirming rule;  Fitzsimmons  v.  United  States,  156  Fed.  480,  481,  13 
L.  R.  A.  (N.  S.)  1095,  84  C.  C.  A.  287,  holding  scheme  of  issuing  certi- 
ficates to  subscribers  by  corporation  involves  elements  of  prize  and  of 
chance  and  is  lottery  within  meaning  of  Revised  Statutes,  section  3894; 
Waite  V.  Press  Pub.  Assn.,  155  Fed.  60,  11  L.  R.  A.  (N.  S.)  609,  85 
C.  C.  A.  576,  holding  guessing  contest  prior  to  presidential  election  of 
1904  offering  rewards  for  nearest  correct  estimate  of  total  popular  vote 
for  President  in  connection  with  subscription  to  magazine,  is  lottery  in 
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violatiou  of  Federal  laws  and  of  laws  of  Michigan;  People  v.  Lavin, 
179  N.  Y.  172,  174,  66  L.  R.  A.  601,  71  N.  E.  755,  756,  holding  giving 
of  prizes  to  those  guessing  most  closely  to  number  of  cigars  on  which 
revenue  should  be  paid  to  government  during  given  month  to  be  lottery. 

Distinguished  in  Eastman  v.  Armstrong-Byrd  Music  Co.,  212  Fed.  667, 
52  L.  B.  A.  (N.  8.)  108,  129  C.  C.  A.  198,  holding  postmaster  was  erro- 
neously advised  that  advertising  scheme  offering  to  give  away  one  piano 
and  sell  others  at  reduction  to  persons  sending  neatest  solution  of  puzzle 
was  lottery  within  meaning  of  Penal  Code,  section  213 ;  Russell  v.  Equi- 
table Loan  etc.  Co.,  129  Ga.  165,  12  Ann.  Cas.  129,  58  S.  E.  886,  holding 
method  of  issuing  certificates  by  corporation  was  not  lottery. 

Disapproved  in  Attorney  General  v.  Preferred  Mercantile  Co.,  187 
Mass.  519,  73  N.  E:  671,  holding  scheme  like  that  in  cited  case  not  to 
be  lottery  though  illegal  for  other  reasons. 

^What  constitutes  a  lottery.    Note,  1  Ann.  Gas.  91. 

Lotteries  within  postoffice  laws.    Note,  62  L.  IL  A.  (N.  S.)  109. 

Placing  scurrilous  or  defamatory  matter  on  outside  of  mail   as 
offense  against  postal  laws.    Note,  33  L.  R.  A.  (N.  8.)  800. 

194  U.  8.  517-538,  48  Z..  Ed.  1102,  24  Sap.  Ot.  766,  CIiEVBItAND  ▼.  OLEVB- 
LAND  CITY  RT.  CO. 

PaMage  by  city  of  assailed  ordinance  amounted  to  assertion  by  it  tbat 
legislatlTe  authority  veated  in  it  to  pass  ordinance  of  1879  gare  continned 
power  to  pass  subseqneat  ordinances  executing  rights  initiated  by  ordinance 
of  1879,  despite  ordinance  which  had  supenrened.  This  in  its  essence  was 
assertion  of  delegated  power  to  legislate  against  contracts  embodied  in  ordi- 
nances relied  upon. 

Approved  in  Portland  Ry.  Light  etc.  Co.  v.  City  of  Portland,  201 
Fed.  124,  125,  holding  city  had  no  legislative  authority  to  enact  ordi- 
nance fixing  street  railway  fares  for  term  of  franchise,  and  subsequent 
ordinance  regulating  fares  is  not  void  as  impairment  of  contract. 

Distinguished  in  American  Tel.  &  Tel.  Co.  v.  Town  of  New  Decatur, 
176  Fed.  135,  136,  139,  dismissing  suit  to  enjoin  enforcement  of  ordi- 
nance of  1904  repealing  prior  ordinance  of  1898  granting  franchise  to 
telephone  company  and  resolutions  of  1904  ordering  removal  of  poles 
and  wires  from  streets  as  impairment  of  contract,  where  bill  faib  to 
show  legislative  authority  for  ordinance  and  resolutions  complained  of. 

Equity  has  jurisdiction  to  restrain  enforcement  of  void  ordinance  re- 
ducing street  railway  fares  in  view  of  controversies,  confusion,  risks,  and 
multiplicity  of  suits,  and  in  view  of  public  interests  of  vast  number  of  people 
affected. 

Approved  in  Carroll  v.  Greenwich  Ins.  Co.,  199  U.  S.  409,  50  L.  Ed. 
249,  26  Sup.  Ct.  66,  following  rule;  Boise  Artesian  Hot  etc.  Water  Co. 
V.  Boise  City,  213  U.  S.  284,  63  L.  Ed.  799,  29  Sup.  Ct.  426,  refusing 
to  enjoin  collection  of  tax  on  ground  of  cloud  on  title  where  tax  can 
only  be  collected  in  action  at  law  in  which  defense  of  illegality  is  open : 
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United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  494,  holding  in  con- 
tempt proceedings  against  newspaper  publishing  articles  tending  to  em- 
barrass eoort  in  pending  case  relating  to  traction  ordinance,  latter  court 
had  jurisdiction  of  traction  case;  Wilmington  City  Ry.  Co.  v.  Taylor, 
198  Fed.  179,  Federal  court  has  jurisdiction  to  review  order  of  public 
utility  board  acting  as  State  agency  compelling  railway  to  resume  sale 
of  six  fares  for  twenty-five  cents  without  hearing  on  merits;  Central 
of  Geoi^a  Ry.  Co.  v.  Railroad  Commission,  161  Fed.  968,  Federal  court 
has  jurisdiction  to  enjoin  State  rate  statute  which  if  enforced  will  de- 
prive railroad  of  right  to  test  validity  in  courts  without  subjecting  itself 
to  such  heavy  penalties  as  would  bankrupt  it;  Vandalia  Coal  Co.  v. 
Lawson,  43  Ind.  App.  246,  87  N.  E.  54,  refusing  to  enjoin  separate 
actions  for  damages  by  employees  injured  by  explosion  in  mine  on 
ground  that  multiplicity  of  actions  would  be  ruinous;  City  of  £1  Reno 
▼.  Cleveland-Trinidad  Pav.  Co.,  25  Okl.  661,  87  L.  R.  A.  (N.  S.)  650, 
197  Pac.  167,  enjoining  enforcement  of  ordinance  repealing  prior  ordi- 
nance providing  for  assessments  to  pay  for  paving  certain  section  of 
city,  where  contractor  would  be  deprived  of  payment  due  under  terms 
of  contract;  Galveston  v.  Mistrot,  47  Tex.  Civ.  67,  104  S.  W.  418,  deny- 
ing injunction  to  restrain  prosecution  for  violations  of  penal  ordinance 
forbidding  obstruction  of  sidewalks,  though  multiplicity  of  suits  is 
threatened. 

Ordinance  of  cneveland  of  1886  authorising  conioUdation  q|  street  raJl- 
wajB,  and  ordinances  thereafter  passed  and  accepted,  constitute  hJlpidlM  ^•^- 
tracts  in  respect  to  rates  of  fare  upon  consolidated  and  extended  Hues. 

Approved  in  Milwaukee  Electric  Ry.  &  Light  Co.  v.  Railroad  Com- 
mission, 238  U.  6. 181,  5p  L.  Ed.  1260,  35  Sup.  Ct.  820,  holding  no  irrevo- 
cable contract  was  created  by  ordinance  establishing  rates  of  fare  for 
street  railway;  Boerth  v.  Detroit  City  Gas  Co.,  152  Mich.  662, 18  L.  B.  A. 
(N.  S.)  1197,  116  N.  W.  632,  holding  city  of  Detroit  was  not  prohibited 
by  statute  from  prescribing  gas  rates,  but  was  impliedly  authorized  to 
enter  into  contract  with  gas  company  prescribing  rates;  Billings  v. 
Cleveland  Ry.  Co.,  92  Ohio  St.  490,  111  N.  E.  158,  ordinance  granting 
street  railway  right  to  extend  its  line  along  certain  street  without  con- 
sent of  abutting  property  owners  is  valid  under  section  187  of  home 
rule  charter  adopted  under  article  XVIII  of  Constitution;  Enid  City 
Ry.  Co.  V.  City  of  Enid,  43  Okl.  792,  144  Pac.  622,  holding  street  rail- 
way franchise  granted  under  authority  of  Comp.  Laws  1909,  sections 
1408-1410,  and  accepted  by  railway  is  contract,  and  ordinance  enacted 
under  authority  of  Revised  Laws  1910,  section  610,  imposing  additional 
burdens  is  void;  Manitowoc  v.  Manitowoc  etc.  Traction  Co.,  145  Wis. 
27,  140  A2n.  St.  Rep.  1056,  129  N.  W.  930,  holding  under  Statutes  1898, 
section  1863,  as  amended  in  1901,  authorizing  interurban  railway  to  use 
streets  of  city  with  consent  of  city  on  terms  prescribed  by  counoil,  city 
XIX— 1» 
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may  impose  condition  that  fare  between  cities  shall  not  exceed  ten 
cents,  but  State  does  not  thereby  sniTender  its  power  to  rcg^ulate  rates; 
Cleveland  Electric  Ry.  Co.  v.  Cleveland,  204  U.  S.  130,  51  L.  Ed.  405,  27 
Sup.  Ct.  202,  arguendo. 

» 

Oonaolldatlon  ordinanoe  of  Oleveland  of  1885^  accepted  by  railwajB  In 
contract  in  respect  to  rate  of  fare  to  be  charged  and  ordinance  of  1808  re- 
ducing rate  is  void  as  impairment  of  contract. 

Approved  in.  Cleveland  v.  Cleveland  etc.  Ry.  Co.,  201  U.  S.  540,  50 
L.  Ed.  859,  26  Sup.  Ct.  513,  applying  rule  to  ordinance  impairing  street 
railway  franchise;  Birmingham  Waterworks  Co.  v.  Birmingham,  211 
Fed.  505,  508,  franchise  ordinance  establishing  watfsr  rates  is  contract, 
and  subsequent  ordinance  changing  rates  within  term  of  franchise  is 
void;  Omaha  Water  Co.  v.  Omaha,  147  Fed.  8,  9,  12,  8  Ann.  Gas.  614, 
12  L.  R.  A,  (N.  S.)  786,  77  C.  C.  A.  267,  city  under  legislative  authority 
contracted  for  operation  of  waterworks  for  twenty-five  years  at  rates  to 
be  agreed  upon  not  exceeding  fixed  maximum,  held  contract  violated  by 
reduction  of  rates  by  city;  Cleveland  etc.  Ry.  Co.  v.  Cleveland,  135  Fed. 
375,  377,  holding  ordinances  authorizing  consolidation,  use  of  electric 
power  and  branch  lines  work  an  extension  of  the  franchise  of  one  of 
constituent  street  railways;  Shreveport  Traction  Co.  v.  City  of  Shreve- 
port,  122  La.  11,  14,  129  Am.  St.  Rep.  845,  47  South.  44,  45,  street  rail- 
way franchise  granted  by  ordinance  fixing  fares  is  contract  which  can- 
not be  impaired  by  subsequent  ordinance  lowering  rates;  City  of  Barre 
v.  Barre  &  Montpelier  etc.  Co.,  88  Vt.  312,  92  Atl.  240,  where  street 
railway  accepts  franchise  fixing  maximum  fare,  railroad  commission  has 
no  jurisdiction  to  regulate  rates  under  Acts  1906,  No.  126,  section  23. 

Distinguished  in  Home  Tel.  &  Tel.  Co.  v.  Los.  Angeles,  211  IT.  S.  274, 
277,  53  L.  Ed.  188,  184,  29  Sup.  Ct.  50  (affirming  155  Fed.  563,  577,  578), 
holding  ordinance  of  Los  Angeles  establishing  telephone  rates  is  not  im- 
pairment of  contract  contained  in  franchise;  Southern  Bell  Tel.  &  Tel, 
Co.  V.  Birmingham,  211  Fed.  713,  ordinance  of  1913  repealing  prior  ordi- 
nance of  1911  purporting  to  make  effective  contract  fixing  telephone 
rates  on  ground  that  contract  was  ultra  vires  and  void  without  estab- 
lishing other  rates,  is  not  impairment  of  contract;  Little  Rock  Ry.  etc. 
Co.  V.  North  Little  Rock,  76  Ark.  59,  60,  88  S.  W.  830,  after  election 
which  decided  that  certain  territory  should  be  annexed  to  other  city, 
but  publication  of  result  was  restrained  by  injunction^  former  city  gov- 
ernment could  not  in  meantime  grant  street  railway  franchise;  State 
ex  rel.  Webster  v.  Superior  Court,  67  Wash.  49,  Ann.  Oas.  1913D,  78, 
L.  R.  A.  19150,  287,  120  Pac.  866,  where  power  to  fix  rates  is  resented 
by  Constitution,  city  granting  telephone  company  franchise  fixing  rates 
cannot  attack  constitutionality  of  Public  Utilities  Act  of  1911,  under 
authority  of  which  commission  raised  rates,  on  ground  of  impairment 
of  contract;  Duluth  Street  Ry.  Co.  v.  Railroad  Commission,  161  Wis. 
253,  254, 152  N.  W.  890,  891,  ordinance  of  1889,  enacted  under  authority 
of  section  1862,  Wisconsin  statutes,  regulating  street  railway  rates,  did 
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not  deprive  legislature  of  power  to  regulate  rates,  and  act  of  1891  re- 
pealing city  chaHer,  but  providing  that  rights  granted  by  city  should 
not  be  impaired,  did  not  have  that  effect;  Milwaukee  Electrie  Ry.  etc. 
Co.  V.  Railroad  Commission,  163  Wis.  609,  622,  626,  Ann.  Gas.  1916A, 
911,  L.  B.  A.  1915P,  744,  142  N.  W.  496,  500,  501,  holding  section  1862, 
Stats.  1911,  did  not  empower  city  to  make  contract  with  railway  fixing 
rates  of  fare  which  could  not  be  changed  by  legislature  or  by  agency  of 
railroad  commission,  and  ordinance  of  1900  establishing  rates  was  not 
impaired  by  order  of  commission  changing  rates. 

Bight  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  B.  A.  19150,  267,  273. 

Modification  of  contract  between  municipality  and  street  railway,  aiir 
thoiizin^  consolidation  and  extension  of  street  railways,  made  In  good  faith 
for  better  accommodation  of  public,  is  not  void* 

Distinguished  in  Central  Trust  Co.  y.  Municipal  Traction  Co.,  169 
Fed.  311,  315,  317,  holding  municipal  ordinance  of  1893  granting  con- 
solidated railway  operating  roads  built  under  separate  franchises  expir- 
ing at  different  dates  right  to  build  extensions  and  connecting  lines  did 
not  operate  to  extend  franchises  of  separate  lines  beyond  term  of  origi- 
nal grant  to  that  time. 

Miscellaneous.  Cited  in  Public  Service  Qas  Co.  ▼.  Board  of  Publie 
Utility  Commissioners,  84  N.  J.  L.  480,  87  Atl.  659,  holding  special  fran- 
chise of  public  service  company,  not  creating  exclusive  right,  is  not 
absolute,  but  qualified,  property  right,  and  value  of  such  special  fran- 
chise is  not  to  be  considered  in  fixing  value  upon  which  company  ia 
entitled  to  return. 

VH  n.  S.  538-4S40,  48  L.  Bd.  1109,  84  Bap.  Ot  764,  GLEVEIAND  T.  OUESVE- 
LAND  ELEOTBIO  BT.  OO. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Consii- 
tntion  againat  impairment  of  contracts.    Note,  12  Ann.  Oas.  505. 

194  U.  8.  540-662,  48  la.  Bd.  1110,  24  8np.  Ot  780,  DQCMICK  ▼.  TOMPKINS. 

Where  under  indictment  containing  several  counts  accused  was  con- 
▼Icted  on  two  counts  thereof,  and  sentenced  to  two  yean  in  States  prisonr 
sentence  cannot  be  construed  as  being  for  one  year  on  each  count  in  absence 
of  any  statement  in  the  record  to  such  elfect. 

Approved  in  Thompson  v.  United  States,  204  Fed.  975,  123  C.  C.  A. 
295,  holding  sentence  of  person  convicted  of  violating  White  Slave 
Trafiic  Act  of  1910  to  one  year's  imprisonment  on  one  count  and  six 
months  of  another  count  was  single  sentence  for  eighteen  months ;  United 
States  V.  Peeke,  153  Fed.  168,  12  L.  R.  A.  (N.  S.)  814,  82  C.  C.  A.  340, 
holding  single  sentence  of  person  convicted  on  several  counts  of  indict- 
ment, for  term  longer  than  authorized  by  statute  is  void  as  to  excess, 
and  defect  cannot  be  cured  by  apportioning  sentence  to  different  counts. 

Distinguished  in  Ex  parte  Peeke,  144  Fed.  1019,  upon  conviction  on 
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ftv«  MMintfly  single  sentence  of  five  yean  was  given — held  void  for  excess 
over  maximum  sentence  on  one  count. 

WAX  of  liabeas  corpus  cannot  be  made  to  pari ona  fonetloiis  of  writ  of 
error. 

Approved  in  Matter  of  Gregory,  219  U.  8.  213,  66  L.  Ed.  189,  31  Sup. 
Gt.  143,  judgment  of  police  court  of  District  of  Columbiai  having  juris- 
diction to  try  person  charged  on  information  with  violating  section  1177, 
Revised  Statutes,  prohibiting  gift  enterprises,  is  not  reviewable  in  habeas 
corpus  proceedings  \  United  States  ex  rel.  Fong  On  v.  McCarthy,  228  Fed. 
399,  denying  jurisdiction  on  habeas  corpus  tp  determine  whether  deporta- 
tion order  of  Chinese  person  convicted  before  United  States  commissioner 
is  supported  by  evidence  where  right  of  appeal  exists  under  Act  of 
1888,  section  13  (25  Stat.  479) ;  Hopkins  v.  McClaughry,  209  Fed.  823, 
126  C.  C.  A.  545,  dismissing  habeas  corpus  to  review  judgment  after  con- 
viction of  national  bank  teller  for  embezzlement,  for  alleged  error  of 
Federal  District  Court  in  determining  sufficiency  of  indictment ;  Brecken- 
ridge  v.  Lamb,  34  Nev.  278,  Ann.  Cas.  1914B,  871, 118  Pac.  688,  holding 
complaint  sufficient  on  collateral  attack  and  den3ang  release  on  habeas 
corpus  of  person  convicted  of  violating  section  4920,  Compiled  Laws; 
In  re  Marmo,  138  Fed.  203,  no  option  but  to  allow  appeal  even  though 
it  appear  to  be  destitute  of  merit ;  Ex  parte  Marlow,  75  N.  J.  L.  403,  68 
Atl.  172,  den3dng  release  on  habeas  corpus  of  person  under  sixteen  com- 
mitted to  reformatory  as  error  can  be  redressed  only  by  writ  of  error; 
Ex  parte  Hollman,  79  S.  C.  11,  14  Ann.  Gas.  1105,  60  S.  E.  20,  holding 
void  section  357  of  Criminal  Code  making  it  misdemeanor  for  laborer  on 
farm  to  receive  advances  and  refuse  to  perform  services  required  by 
contract;  dissenting  opinion  in  In  re  Can  Pon,  168  Fed.  488,  93  C.  C.  A. 
635,  majority  holding  Circuit  Court  of  Appeals  has  jurisdiction  of  ap- 
peal in  habeas  corpus  proceeding  involving  constitutional  question,  where 
other  questions  also  are  involved  and  determined. 

Distinguished  in  In  re  Can  Pon,  168  Fed.  482,  93  C.  C.  A.  635,  hold- 
ing Circuit  Court  of  Appeals  has  jurisdiction  of  appeal  in  habeas  corpus 
proceeding  involving  constitutional  question,  where  other  questions  also 
are  involved  and  determined. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Gas.  1054. 

Oonrt  may  examine  its  own  recoxds  and  take  judldai  notice  thereof  in 
regard  to  proceedings  formerly  had  therein  by  one  of  parties  to  proceedings 
now  before  It. 

Approved  in  De  Beam  v.  Safe  Deposit  etc.  Co.,  233  U.  S.  32,  58  L.  Ed. 
886,  34  Sup.  Ct.  584,  and  Frank  v.  State,  142  Ga.  761,  L.  B.  A.  1915D, 
817,  83  S.  E.  654,  both  following  rule. 

194  tr.  8.  553-572,  48  !■.  Ed.  1115,  24  Sup.  Ot  737,  8HEPABD  T.  BABBOK. 

Agreement  by  property  owners  that  work  for  which  property  was 
assessed  was  legally  done  made  for  purpose  of  obtaining  sale  of  bonds,  estops 
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Utom  ftom  ■wwlliit  isTilidltj  of  Uw,  87  Ohio  Zawb  113,  mder  wliieh 
■Maamnent  wm  made. 

Approved  in  City  of  Akron  v.  Barber  Asphalt  Pav.  Co.,  171  Fed.  33, 
96  C.  C.  A.  271,  oity  levying  and  eoUeoting  special  assessment  to  meet 
obligati<«  in  paving  contract  is  estopped  to  set  up  illegality  of  asseso- 
ment;  Phillips  v.  Kankakee  Reclamation  Co.,  178  Ind.  36,  Ann.  OaSb 
1915G,  56,  98  N.  E.  895,  owner  of  land,  objecting  to  assessment  for 
reclamation  work  under  Boms  Annotated  Statutes  of  1901,  section  7202 
et  seq.,  but  not  objecting  to  validity  of  statute  is  estopped  to  assert 
invalidity  of  statute  on  collateral  attack  by  injunction  to  restrain  en- 
forcement of  assessment;  City  of  Bartlesville  v.  Holm,  40  Okl.  474, 139 
Pac.  276,  property  owner  standing  by  while  large  expenditures  are  made 
for  street  paving  without  making  objections,  is  estopped  to  enjoin  assess- 
ments against  his  property;  Weaver  v.  City  of  Chickasha,  36  Okl.  234, 
128  Pac.  308,  holding  in  suit  to  set  aside  assessment  that  property  owners 
in  street  improvement  district  with  knowledge  that  improvement  was 
being  made  and  that  special  tax  would  be  levied,  permitting  improvement 
to  be  made  without  objections  and  accepting  benefits  are  estopped. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  19  Ann.  Oas.  181. 

Assessm^its  for  improvements  by  front-foot  rule.    Note,  28  L.  B.  A. 
(N.  8.)  1206. 

Miscellaneous.  Cited  in  Rand-McNally  &  Co.  v.  Kentucky,  215  U.  8. 
583,  54  L.  Ed.  338,  30  Sup.  Ct.  402,  affirming  judgment  on  authority  of 
principal  case. 

194  V.  &  572-579,  48  L.  Sd.  1122,  24  Sup.  Ot  787,  BUBBELI.  ▼.  MONTANA. 

Witness  Toluitarlly  testifying  cannot  resist  effect  of  teatiinony  by 
claJTiiIng  that  he  was  not  compelled  to  give  it. 

Approved  in  State  v.  Drew,  110  Minn.  252,  1S6  Am.  8t.  Bep.  491, 124 

N.  W.  1093,  schedules  of  liabilities  and  assets  filed  in  involuntary  bank- 
ruptcy proceedings  are  not  admissible  in  evidence  in  trial  of  bankrupt 
banker  for  receiving  deposits  at  time  when  he  knew  of  insolvency  of 
bank;  Scribner  v.  State,  9  Okl.  Cr.  488,  132  Pac.  941,  denying  plea  in 
abatement  in  prosecution  for  murder  on  ground  that  accused  is  entitled 
to  immunity  under  section  27  of  Bill  of  Rights  of  Constitution  for  testi- 
mony given  before  grand  jury,  where  he  was  not  compelled  to  give 
testimony. 

Immnnity  provision  of  Bankruptcy  Act  of  1898,  chapter  3,  section  7, 
■abdiyision  9,  does  n<lt  protect  person  from  prosecution,  but  only,  in  case  of 
prosecution,  ttom  use  of  testimony  against  him 

Approved  in  Glickstein  v.  United  States,  222  U.  S.  141,  56  L.  Ed.  180, 
32  Sup.  Ct.  71,  immunity  ^ven  by  Bankruptcy  Act  of  1898,  subdivision  9 
of  section  7  does  not  exempt  bankrupt  fpom  prosecution  for  perjury  com- 
mitted upon  examination  before  referee;  In  re  Podolin,  202  Fed.  1015, 
holding  bankrupts,  under  indictment  for  misuse  of  mails,  cannot  refuse 
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.to  file  schedules  of  assets  and  liabilities  on  ground  that  it  would  tend  to 
incriminate  them,  but  may  omit  information  tending  to  incriminate. 

Distinguished  in  Jacobs  v.  United  States,  161  Fed.  700,  88  C.  C.  A.  554, 
holding  it  was  error  in  prosecution  of  bankrupt  to  allow  prosecuting  at- 
torney to  read  from  copy  of  bankrupt's  examination  before  referee  for 
purpose  of  impeaching  him  as  witness ;  United  States  v.  Simon,  146  Fed. 
92,  bankrupt  not  punishable  for  his  false  testimony  in  support  of  claim 
against  his  estate  in  bankruptcy,  if  he  makes  timely  objection. 

Immunity  proyision  of  Bankruptcy  Act  does  not  prohibit  use  of  testi- 
mony against  consent  of  him  who  gave  it,  but  prescribes  rule  of  competency 
of  evidence  which  may  bo  waived. 

Approved  in  In  re  Tracy  &  Co.,  177  Fed.  536,  arguendo. 

194  V.  a  579-589,  48  L.  Ed.  1124,  24  8up.  Ot.  767,  TEBBE  HAXTTB  A(  L 
&.  R.  00.  V.  INDIANA,  EX  BEL.  KETOHAM. 

Wliare  Stote  court  sustains  result  which  caonot  he  reached,  except  by 
wrong  cQUrtmction  of  charter,  withovt  lelyiiig  on  unconstUntio&al  laws. 
Supreme  Oourt  cannot  decline  jurisdiction  because  Btate  court  in  its  deeisioin 
put  forward  untenable  construction  of  charter  more  than  unconstitutional 
statutes. 

Approved  in  Southern  Wisconsin  Ry.  Co.  v.  City  of  Madison,  240  U.  S. 
460,  60  L.  Ed.  742,  36  Sup.  Ct.  401,  Federal  Supreme  Court  has  jurisdic- 
tion to  review  judgment  of  State  court  upholding  ordinanoe  as  question 
whether  ordinance  can  be  upheld  without  impairing  obligation  of  eon- 
tract,  is  Federal  question;  Schlemmer  v.  Buffalo  etc.  Ry.  Co.,  205  U.  S. 
11,  5r  L.  Ed.  686,  27  Sup.  Ct.  407,  Federal  Supreme  Court  has  jurisdic- 
tion to  review  judgment  of  State  court  in  action  for  death  resulting  from 
violation  of  Safety  Appliance  Act,  which  abolishes  defense  of  assump- 
tion of  risk,  where  Federal  question  is  raised  at  proper  time,  but  decision 
is  based  ui)on  contributory  negligence,  where  so-called  contributory  neg- 
ligence is  based  upon  erroneous  views  of  Safety  Appliance  Act;  Bradley 
V.  Lightcap^  195  U.  S.  23,  49  L.  Ed.  75,  24  Sup.  Ct.  748,  law  limiting  time 
within  which  master's  deed  may  be  taken  out  cannot  impair  rights  of 
mortgagee  in  possession  who  has  bid  in  property  on  foreclosure  insti- 
tuted before  passage  of  law;  dissenting  opinion  in  Holden  Land  and 
Live  Stock  Co.  v.  Interstate  Trading  Co.,  233  U.  S.  544,  58  L.  Ed.  1087, 
34  Sup.  Ct.  661,  majority  denying  jurisdiction  on  error  from  judgment 
of  State  court  in  suit  to  have  absolute  conveyance  declared  mortgage  and 
for  accounting  and  alleging  that  interest  should  be  forfeited  as  usurious 
under  Revised  Statutes,  §§5197,  5198,  where  decision  of  State  court 
rested  on  non-Fcdcral  ground  that  person  seeking  to  redeem  lands  might 
do  so  upon  payment  of  debt  with  legal  interest. 

• 

Miscellaneous.  Cited  in  State  ex  rel.  Ketcham  v.  Terre  Haute  etc. 
R.  Co.,  166  Ind.  581,  77  N.  E.  1077,  reciting  history  of  litigation. 
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IM 17.  8.  590-593,  48  L.  Ed.  1129,  24  Sop.  Ct.  766,  CHANDLBB  ▼.  DIX. 

Suit  to  set  aside  void  tax  sales  as  cloud  on  title  bronglit  against  State 
officers  Is^one  to  whicli  State  is  necessary  party  and  statutes  of  Micbigan, 
authorizing  suits  against  such  officers  in  certain  cases,  if  applicable  to 
tbis  case,  are  not  waiver  of  State's  inununity  from  suit  in  Federal  courts. 

Approved  in  Murray  v.  Wilson  Distilling  Co.,  213  U.  S.  172,  63  L,  E4. 
752,  29  Sup  Ct.  466,  dismissing  suit  brought  in  Federal  court  by  creditor 
against  members  of  State  dispensary  commission  to  restrain  them  from 
disposing  of  fund,  upon  theory  that  act  of  1907  authorized  enforcement 
of  claims  against  commission  without  joining  State  as  party,  as  consent 
of  State  to  be  sued  in  its  own  courts,  would  not  authorize  suit  against  it 
in  Federal  court ;  Carolina  Glass  Co.  v.  Murray,  206  Fed.  640, 124  C.  C.  A. 
423,  denying  jurisdiction  of  action  by  creditor  to  recover  for  supplies 
furnished  dispensary  commission  to  which  State  is  necessary  party 
within  meaning  of  eleventh  amendment;  Western  Union  Tel.  Co.  v. 
Andrews,  164  Fed.  102,  dismissing  for  want  of  jurisdiction  suit  by 
foreign  telegraph  company  to  restrain  State  prosecuting  attorneys  from 
instituting  suits  to  recover  penalties  for  violation  of  act  of  Arkansas 
of  1907  relating  to  foreign  corporations  transacting  business  within 
State,  to  which  State  is  necessary  party;  Smith  v.  Alexander,  146  Fed. 
108,  suit  against  commissioners  to  enforce  contract  between  complainant 
and  State  so  doubtful  as  to  jurisdiction  that  preliminary  injunction  will 
not  be  granted;  dissenting  opinion  in  Madison ville  Traction  Co.  v.  St. 
Bernard  Min.  Co.,  196  U.  S.  258,  259,  49  L.  Ed.  470,  26  Sup.  Ct.  261, 
majority  holding  eminent  domain  proceeding  removable,  though  only 
authorized  in  State  courts. 

When  action  against  officers  deemed  against  State.    Note,  44  K  R. 
A.  (N.  8.)  209. 

194  IT.  8.  593-600,  48  L.  Ed.  1131,  24  Sup.  Ct.  764,  SHAW  T.  COVINGTON. 

A  monopoly  of  corporation  is  lost  by  its  consolidation  wltli  otlier  cor- 
porations. 

Approved  in  Lake  Drummond  Canal  Co.  v.  Commonwealth,  103  Va. 
355,  49  S.  E.  512,  foreclosure  on  property  and  franchise  of  corporation 
did  not  pass  to  purchaser  corporation's  immunity  from  taxation. 

194  U.  8.  601-617,  48  L.  Ed.  1134,  24  Sup.  Ct.  820,  INTEBNATIONAL  POS- 
TAIi  SUPPLY  CO.  ▼.  BBUCE. 

The  inability  to  make  the  United  States  a  party  defeats  right  of  pat- 
entee  for  improvement  in  stamp-canceling  machines  to  enjoin  use  hy  post- 
master of  infringing  machines  of  which  United  States  is  lessee  in  possession, 
for  term  which  is  not  expired. 

Approved  in  United  States  v.  Daniels,  231  U.  S.  222,  68  L.  Ed.  192, 
34  Sup.  Ct.  84,  denying  mandamus  to  compel  Secretary  of  Navy  to  deliver 
vessel  to  highest  bidder;  Crozier  v.  Fried.  Erupp  Aktiengesellschaft,  224 
U.  S.  301,  66  L.  Ed.  774,  776,  32  Sup.  Ct.  488,  denying  jurisdiction  of  suit 
by  patentee  to  enjoin  ofiicer  of  United  States  from  infringing  his  patent 
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for  benefit  of  government  where  patentee  has  remedy,  under  act  of  1910, 
by  snit  in  Court  of  Claims  for  compensation;  Bnckley  v.  United  States, 
196  Fed.  432,  United  States  is  not  subject  to  suit  in  Federal  court  to 
restrain  execution  of  judgment  for  timber  trespass  on  public  lands;  Saw- 
yer Y.  Osterhaus,  195  Fed.  656,  den3ring  motion  to  dismiss  action  in  eject- 
ment by  claimant  to  land  against  commandant  of  navy  yard ;  McCreery 
Engineering  Co.*  v.  Massachusetts  Fan  Co.,  180  Fed.  116,  holding  court- 
house is  agency  of  State,  and  county  commissioners  cannot  be  enjoined, 
in  suit  by  owner  of  patent,  from  using  infringing  ventilating  apparatus; 
Western  Union  Tel.  Co.  v.  Andrews,  154  Fed.  101,  dismissing  for  want  of 
jurisdiction  suit  to  restrain  State  officers  from  instituting  suits  to  recover 
penalties  for  violation  of  Arkansas  law  of  1907,  to  which  suit  State  is 
necessary  party ;  Pitcock  v.  State,  91  Ark.  537, 1S4  Am.  St  Sap.  88,  121 
S.  W.  746,  holding  suit  to  restrain  State  penitentiary  board  from  violat- 
ing contract  for  convict  labor  is  suit  against  State;  Haupt  v.  Wright, 
32  App.  D.  C.  412,  bill  in  equity  does  not  lie  by  patentee  to  enjoin  (^cers 
of  government  from  constructing  auxiliary  jetty  modifying  one  con- 
structed in  accordance  with  desi^  of  his  patent. 

Limited  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  391,  392,  398, 
Federal  court  has  jurisdiction  of  suit  to  enjoin  State  officers  from 
prosecuting  actions  to  enforce  payment  of  delinquent  taxes  and  from 
apportioning  and  certifying  assessment  alleged  to  be  void. 

Distinguished  in  McCreery  Engineering  Co.  v.  Massachusetts  Fan 
Co.,  195  Fed.  503,  605,  506,  115  C.  C.  A.  408,  Federal  court  has  juris- 
diction of  suit  by  owner  of  patent  for  ventilating  apparatus  against 
county  commissioners  to  enjoin  use  of  infringing  apparatus  in  court- 
house, where  State  has  no  title  to  property;  Aktiengesellschaft  v. 
Crozier,  32  App.  D.  C.  3,  4,  5,  bill  in  eqwty  lies  by  foreign  owner  of 
patent  to  enjoin  chief  ordnance  officers  of  United  States  from  infrin- 
ging his  patent  by  manufacturing  guns  for  United  States,  where  gov- 
ernment's possession  of  guns  manufactured  is  not  disturbed. 

When  public  officers  are  subject  to  suit  although  they  assume  to 
be  acting  for  a  State  or  the  United  States.  Note,  108  Am.  St. 
Rep.  836. 

When  action  against  officers  deemed  against  State.  Note,  44 
li.  B.  A.  (N.  S.)  217. 

Remedy  against  government  or  its  agents  for  infringement  of 
patent. rights.    Note,  16  Ann.  Oaa.  1110. 

194  U.  a  619-626,  48  Z«.  Ed.  1142,  24  Snp.  Ot.  784,  TIELD  ▼.  BABBEB 
ASPHALT  PAVINO  CO. 

Direct  appeal  under  section  6  of  Act  of  1891  to  Supreme  Oonrt  In  case 
In  wliidi  Jurlsdlctloii  of  Olreolt  Ckmrt  Is  Invoked  on  constltiitlonal  grounds 
gives  court  jurisdiction  to  review  entire  case,  Irre^ectlye  of  whether  con- 
ttltotlonal  light  has  been  ivheld  or  denied  below. 
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Approved  in  Northwestern  Laandry  v.  Des  Moines,  239  U.  8.  491, 
60  L.  Ed.  401,  36  Sup.  Ct.  208,  holding  appeal  to  Supreme  Court  from 
final  deeree  dismissing  suit  to  enjoin  ordinance  alleged  void  as  violatiou 
of  Fourteenth  Amendment  brings  up  whole  case  for  review;  dissenting 
opinion  in  St.  Louis  etc.  Ry.  Co.  v.  McWhirter,  229  U.  S.  286,  57  L.  Ed. 
1190,  33  Sup.  Ct.  858,  majority  holding  Supreme  Court  has  jurisdiction 
under  Judicial  Code,  section  237,  to  review  judgment  of  State  court 
denying  claim  that  there  was  no  evidence  to  show  liability  under 
Federal  statute. 

Distinguished  in  Mississippi  R.  R.  Commission  y.  Illinois  Central 
B.  R.  Co.,  -203  U.  S.  341, -342,  61  L.  Ed.  214,  27  Sup.  Ct.  90,  complainant, 
in  suit  to  enjoin  enforcement  of  order  of  railroad  commission,  setting 
up  not  only  diversity  of  citizenship  but  constitutional  question,  has 
right  of  appeal  to  Circuit  Court  of  Appeals  and  from  its  decision 
appeal  or  writ  of  error  may  be  taken  to  Supreme  Court. 

"Where  complainant  appeals,  cross-appeal  may  be  sued  out  by  defendant 
ms  to  matters  in  same  case  decided  against  him. 

Approved  in  Boise  Artesian  Hot  etc.  Water  Co.  ▼•  Boise  City,  230 
n.  S.  90,  57  Ifc  Ed.  1406,  33  Sup.  Ct.  997,  on  direct  appeal  under  section 
5  of  Act  of  1891  based  on  claim  that  decision  is  based  upon  void  or- 
dinance, Supreme  Court  may  review  not  only  constitutional  question 
but  all  questions  involved  including  error  assigned  on  cross-writ  of 
opposing  party;  Southern  Pine  Lumber  Co.  v.  Ward,  208  U.  8.  137, 
52  Ifc  Ed.  427,  28  Sup.  Ct.  239,  holding  appellees  not  taking  appeal 
cannot  assail  judgment  avoiding  sale  under  attachment  proceedings; 
Landram  v.  Jordan,  203  U.  S.  62,  51  L.  Ed.  90,  27  Sup.  Ct.  17,  where 
testator  creates  trust  of  all  property  ioat  his  children,  except  income 
of  one  parcel  to  niece  for  life,  and  judgment  declares  trust  void  as 
perpetuity,  except  that  as  to  nieee,  on  appeal  by  childreui  niece  not 
appealing  cannot  endeavor  to  sustain  trust  as  whole. 

It  Is  not  the  purpose  of  the  Fourteenth  Amendment  to  prevent  States 
tram  classifying  subjects  of  legislation  and  making  different  regulations  as 
to  property  of  different  Indivldnals  differently  situated. 

Approved  in  District  of  Columbia  v.  Brooke,  214  U.  8.  150,  151,  63 
L.  Ed.  946,  29  Sup.  Ct.  560,  Act  of  1896,  e.  206,  29  Stats.  125,  providing 
for  drainage  of  District  of  Columbia  does  not  deny  equal  protection 
of  law  because  of  different  methods  of  enfoircing  it  against  resident 
and  nonresident  property  owners;  Newman  v.  United  States,  41  App. 
D.  C.  50,  upholding  act  of  .Congress  of  1913  permitting  resident  indi- 
viduals and  foreign  corporations  to  be  licenced  as  pawnbrokers  in  Dis- 
trict of  Columbia,  but  excluding  nonresident  individuals;  Robison  v. 
Fishback,  175  Ind.  135,  Ann.  0»i.  1913B,  1271,  93  N.  E.  668,  injunction 
against  removal  by  city  treasurer,  at  expiration  of  his  term  of  office, 
of  indexes  prepared  at  his  own  expense  is  not  violation  of  section  1 
of  Fourteenth  Amendment;  Board  of  Commrs.  of  Johnson  County  v. 
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Johnson,  173  Ind.  85,  87,  89  N.  E.  594,  act  of  1903  authorizing  unincor- 
porated hanks  to  deduct  their  deposits  from  moneys,  credits,  and  other 
assets  except  real  estate  while  incorporated  banks  were  permitted  to 
deduct  assessed  value  of  real  estate  and  tangible  property,  and  their 
indebtedness  in  fixing  value  of  shares  taxed  to  individual  owners  docs 
not  discriminate  in  favor  of  incorporated  banks;  Hammer  v.  State, 
173  Ind.  202,  140  Am.  St.  Eep.  248,  21  Ann.  Oaa.  1034,  24  L.  B.  A. 
(N.  S.)  795,  89  N.  E.  851,  upholding  act  of  1891  prohibiting  wearing  of 
badge  of  secret  society  by  nonmember;  Strange  v.  Board  of  Commrs. 
of  Grant  County,  173  Ind.  650,  91  N.  E.  246,  Bums'  Annotated  Stat- 
utes 1908,  sections  7711-7737,  providing  for  Construction  alid  repair 
of  highways  except  in  townships  having  population  over  thirty  thou- 
sand, is  not  void  as  discriminating  against  such  townships;  Mutual 
Loan  Co.  v.  Martell,  200  Mass.  484,  128  Am.  St.  Bep.  446,  48  L.  B.  A. 
(N.  S.)  746,  86  N.  E.  917y  upholding  Statute  of  1908,  regulating  assign- 
ments of  future  wages  securing  loans  of  less  than  two  hundred  dol- 
lars; Norris  v.  City  of  Lincoln,  93  Neb.  662,  Ann.  Gaa.  1914B,  1194, 
142  N.  W.  116,  upholding  ordinance  imposing  occupation  tax  upon 
every  person,  firm,  or  corporation  engaged  in  lending  money  upon 
chattel  security;  Smith  v.  Wilkins,  164  N.  C.  141,  80  S.  E.  170,  uphold- 
ing provision  of  Public  Laws  1913,  c.  201,  §  44,  taxing  peddlers  on  foot 
and  those  with  vehicles  at  different  rates;  Winchester  etc.  R.  Co.  v. 
Commonwealth,  106  Va.  272,  55  S.  E.  694,  upholding  provision  of  Con- 
stitution, article  XII,  section  155,  and  laws  passed  in  pursuance  thereof, 
subjecting  transportation  companies  to  regulation  by  corporation  com- 
mission. 

Provision  of  Bevlsed  Statutes  of  Missouri,  section  6989,  proridlng  that 
street  improyements  axe  not  to  be  made  if  majority  of  resident  property 
owners  protest,  bat  not  providing  for  protests  by  nouresidentB  is  not  void 
as  discriminating  against  latter. 

Approved  in  Miners'  Bank  v.  Clark,  252  Mo.  31,  158  S.  W.  599, 
following  rule. 

A  State,  in  exercise  of  police  power,  may  make  regulations  Indirectly 
affecting  interstate  commerce. 

Approved  in  Pittsburgh  etc.  Ry.  Co.  v.  State,  172  Ind.  163,  87  N.  E. 
1040,  upholding  act  of  1907  known  as  "Full  Crew  Act"  prescribing 
number  of  operatives  on  trains  in  State  according  to  character  of 
train. 

Ordinance  specifying  for  pavement  particular  kind  of  asphalt  produced 
in  foreign  country,  under  charter  giving  aldermen  right  to  select  paving 
material,  upheld  by  State  court,  notwithstanding  competitive  bidding  la  ren- 
dered Impossible,  is  not  void  as  direct  interference  with  interstate  com- 
merce or  as  violation  of  Sherman  Anti-trust  Act  of  1890. 

Approved  in  Standard  Oil  Co.  v.  Tennessee,  217  U.  S.  422,  54  L.  Ed. 
821,  30  Sup.  Ct.  543,  upholding  anti-trust  statute  of  Tennessee  of  1903; 
United  States  v.  Union  Pao.  R.  Co.,  188  Fed.  116,  holding  purchase 
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of  stock  of  Southern  Pacific  railway  in  1901  giving  Union  Pacific  con- 
trolling interest  for  purpose  of  giving  it  assured  connection  to  San 
Francisco  was  not  restraint  of  interstate  trade  in  violation  of  Sherman 
Anti-trust  Act;  Arkansas  Brokerage  Co.  v.  Dunn,  173  Fed.  902,  85 
L.  R.  A.  (N.  8.)  464,  97  C.  G.  A.  454,  organization  of  mercantile  job- 
bers purchasing  merchandise  from  manufacturers  through  brokerage 
company  in  which  they  own  stock,  and  which  is  located  in  same  city, 
and  use  of  their  influence  to  extend  its  business  is  not  combination  in 
restraint  of  interstate  trade;  Saunders  v.  Iowa  City,  134  Iowa,  142, 
9  li.  R.  A.  (N.  8.)  392,  111  N.  W.  532,  under  Code,  section  810,  pro- 
viding that  city  council  shall  state  material  to  be  used  in  street  im- 
provement,, and  section  813  requiring  contract  to  be  let  to  lowest  bidder, 
where  contract  was  let  to  lowest  bidder,  fact  that  city  council  required 
use  of  patented  material  did  not  restrict  competition;  International 
Harvester  Co.  v.  Commonwealth,  147  Ky.  671,  145  S.  W.  400,  question 
whether  foreign  corporation  is  engaged  in  interstate  commerce  cannot 
be  determined  on  motion  to  quash  service  of  summons  on  corporation, 
under  indictment  for  violation  of  State  anti-trust  law;  United  Shoe 
Mach.  Co.  V.  La  Chapelle,  212  Mass.  484,  Ann.  Gas.  1913D,  715,  99 
N.  E.  289,  293,  contracts  of  manufacturer  of  patented  machines  for 
making  shoes,  with  employees  designing  machinery  constituting  ninety 
per  cent  of  those  skilled  in  manufacture  of  such  machinery,  for  as- 
signment of  all  inventions  made  within  ten  years  of  termination  of 
contracts  of  employment,  are  void  as  restraint  of  interstate  trade; 
Barber  Asphalt  Pav.  Co.  v.  Field,  188  Mo.  201,  206,  86  S.  W.  865,  866, 
upholding  right  to  prescribe  Trinidad  Lake  asphalt ;  Cleveland  Trinidad 
Paving  Co.  v.  Lord,  145  Mo.  App.  148,  130  S.  W.  373,  holding  provision 
of  ordinance  authorizing  paving,  requiring  use  of  certain  kind  of 
asphalt,  not  held  in  monopoly,  is  not  void  under  charter  requiring 
contracts  to  be  let  to  lowest  bidder;  De  Rochemont  v.  New  York  Cent, 
etc.  R.  Co.,  75  N.  H.  160,  189  Am.  St.  Rep.  673,  29  L.  R.  A.  (N.  8.) 
529,  71  Atl.  869,  Revised  Statutes,  section  5258,  giving  railroads  right 
to  engage  in  interstate  business  and  to  become  jointly  interested  with 
other  roads  does  not  forbid  attachment  of  car  of  foreign  railroad  when 
ear  is  in  State  and  not  in  actual  use;  Thomas  v.  Gavin,  15  N.  M.  663, 
110  Pac.  842,  agreement  not  to  engage  in  bu3dng  and  selling  lumber 
in  specified  town  or  its  vicinity  for  two  years,  in  consideration  of  pur- 
chase of  entire  stock  of  lumber  of  seller,  is  not  void  as  in  restraint 
of  trade;  Sherrett  v.  Portland,  75  Or.  460,  147  Pac.  385,  holding  under 
provision  of  city  charter  requiring  street  improvement  to  be  let  to 
lowest  bidder,  city  may,  in  absence  of  fraud  or  collusion,  select  patented 
material  for  street  paving,  where  owner  of  patent  is  not  contractor  and 
offers  material  at  fixed  price  to  whiohever  contractor  has  bid  accepted; 
Harbison-Walker  Refractories  Co.  v.  Stanton,  227  Pa.  64,  75  Atl.  991, 
contract  to  sell  brick  plant  and  business  in  several  States  with  cove- 
nant not  to  engage  in  same  business  in  same  territory  during  fixed 
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period  is  not  restraint  of  interstate  trade  in  violation  of  Sherman  Anti- 
trust Act  of  1890. 

Distinguished  in  State  v.  Scampini,  77  Vt.  121,  59  Atl.  211,  denying 
validity  to  exemption  in  State  liquor  law  of  producers  of  native  cider 
and  wines. 

Relation  of  contract  or  combination  to  interstate  commerce  to 
bring  it  within  Federal  Anti-trust  Act.  Note,  10  L.  R.  A.  (N.  8.) 
271,  276. 

Fact  that  agent  of  asphalt  company  Is  active  in  securing  signers  to 
petition  specifying  product  of  that  company  for  street  paving  is  insufficient, 
in  absence  of  fraud  or  corruption,  to  warrant  setting  aside  contract  and 
levies  after  performance  of  contract  is  completed. 

Approved  in  Kansas  City  etc.  Brick  Co.  v.  National  Surety  Co.,  167 
Fed.  504,  93  C.  C.  A.  132,  fact  that  brick  company  was  instrumental  in 
procuring  illegal  contracts  from  city  is  no  defense  to  action  against 
contractor  and  surety  on  bond  to  secure  payment  of  labor  and  mate- 
rials; Diver  v.  Keokuk  Sav.  Bank,  126  Iowa,  701,  102  N.  W.  546,  prop- 
erty owner  who  made  no  objection  until  after  work  was  done  could 
not  complain  of  contract  on  g^rounds  rendering  it  merely  voidable. 

Necessity  for  making  street  improvement  ia  for  detennlnation  of  mimi- 
dpal  authozittes,  and,  in  absence  of  ftand  or  cormptioii,  court  will  not 
Interfere  with  their  judgment. 

Approved  in  Swan  v.  City  of  Indianola,  142  Iowa,  740,  121  N.  W. 
551,  refusing  to  enjoin  letting  of  contract  for  street  improvement  be- 
cause material  selected,  as  authorized  by  Code,  section  810,  was  more 
expensive  than  some  other  material,  where  material  was  selected  before 
alleged  improper  influences  were  brought  to  bear;  Sayles  v.  Board  of 
Public  Works,  222  Mass.  97,  109  N.  E.  824,  legislature  may  assess  part 
of  cost  of  reconstructing  sidewalk  to  abutting  property  owners  especi- 
ally benefited. 

What  are  illegal  combinations  within  Sherman  Anti-trust  Act. 
Note,  2  Ann.  Gas.  958. 

Illegal  trusts  under  modem  anti-trust  laws.    Note,  64  L.  R.  A.  700. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Ann.  Oas.  181. 

Miscellaneous.  Cited  in  Field  v.  Barber  Asphalt  Paving  Co.,  203 
U.  S.  585,  51  L.  Ed.  329,  27  Sup.  Ct.  782,  afarming  judgment  on  author- 
ity of  principal  case ;  Barber  Asphalt  Paving  Co.  v.  Field,  132  Mo.  App. 
635,  97  S.  W.  180,  reciting  history  of  litigation. 

194  V.  8.  628,  48  L.  Sd.  1167,  24  8qp.  Ct.  857,  ST.  LOUIS  SCEBOHANTS' 
BRIDGE  TERMINAL  B.  00.  V.  OALLAHAN. 

Cited  in  Louisville  etc.  R.  R.  Co.  v.  Melton,  218  U.  S.  48,  56,  54  L.  Ed. 
926,  929,  30  Sup.  Ct.  676  (affirming  127  Ky.  287, 105  S.  W.  368),  Austin 


205  MURRAY  v.  WILSON.  194  U.  S.  632 

V.  Chieago  etc.  Ry.  Co.,  220  Fed.  88,  89,  135  C.  C.  A,  653, 10  N.  C.  C.  A. 
86,  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  947,  Sonsmith  v.  Pere 
Marquette  R.  Co.,  173  Mich.  86,  138  N.  W.  359,  Furguson  v.  hake 
Shore  etc.  Ry.  Co.,  169  Mich.  263,  135  N.  W.  270,  Turner  v.  Terminal 
R  Assn.,  132  Mo.  App.  43,  111  S.  W.  842,  Kreps  v.  Brady,  37  Okl. 
760,  47  L.  B.  A.  (N.  S.)  106,  133  Pac.  219,  and  Hallums  v.  Southern 
By.  Co.,  82  S.  G.  304,  17  Aim.  Oaji.  511,  64  S.  E.  149. 

Constitutionality  of    statute    abrogating    fellow-servant  doctrine. 
Note,  10  Ann.  Otm.  1114. 

Employees  within  meaning  of  statute  abrogating  fellow-servant 
doctrine  as  to  employees  of  railroads.    Note,  11  Ann.  Oas.  928. 

Validity    of    statute    abrogating    fellow-servant    rule.    Note,   12 
Ii.  B.  A.  (N.  8.)  1048. 

IM  rr.  a.  6S2,  48  K  Ed.  1160,  84  Sap.  Cft.  866,  MUBSAT  T.  WIUOH. 
Cited  in  In  re  Stewart,  179  Fed.  227,  102  C.  C.  A.  348. 
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UNITED  STATES  REPORTS. 


195  TTNITED  STATES. 


196  XT.  a  l-2i,  49  I..  Ed.  66,  24  Sop.  Ot  748,  BBABZiEY  T.  XJOHTOAP. 

A  mortgBgM  is  tbo  owner  of  the  fee,  hikYlng  tlie  Jus  In  re  as  well  m  «d 
rem. 

Approved  in  Ladd  v.  Ladd,  252  111.  46,  96  N.  E.  563,  following  rale. 

If  the  mortgage  )umi  been  f oredoeed  and  the  mortgagee  has  thereby 
reaUzedliie  debt  in  full,  he  cannot  atfert  Inyalidity  of  rabaeqaent  legislation. 
Approved  in  Cowley  v.  Shields,  180  Ala.  52,  53,  60  South.  268,  269, 
pnrchaser  at  foreclosure  sale  had  after  passage  of  statute,  cannot 
invoke  invalidity  of  code  provision  authorizing  redemption  by  assignee 
of  right  of  redemption,  as  impairing  obligation  of  contract. 

195  TX.  8.  24-26,  49  Zi.  Ed.  76,  24  8np.  Ot.  753,  BBADUEST  T.  UaHTOAP. 

Not  cited. 

195  n.*&  26-26^  49  L.  Ed.  76,  24  Sup.  Ot  763,  BBADI^ET  ▼.  UGHTOAP. 
Not  cited. 

196  XT.  &  27-64,  1  Ann.  Oas.  661,  49  L^  Ed.  78,  24  8up.  Ct  769,  McORAT  T. 
UmTBD  8TATE8. 

Oleomargarine  whose  yellow  color  is  produced  by  addition  of  butter 
which  is  itself  artiflcially  colored,  is  not  "free  from  artiflclal  coloration,*' 
within  proviso  of  act  of  1886,  prescribing  lower  tax  rate  for  oleomargarine 
not  BO  colored. 

Approved  in  Moxley  v.  Hertz,  185  Fed.  759,  108  C.  G.  A.  95,  and 
Moxley  v.  Hertz,  216  XT.  S.  356,  357,  64  K  Ed.  514,  615,  30  Sup.  Ct. 
305,  both  holding  oleomarg^ne  made  to  look  like  butter  by  use  of  half 
of  one  per  eent  of  palm  oil,  is  not  ''free  from  artificial  coloration" 
within  Amendment  of  1902,  §  8,  imposing  lesser  tax  on  oleomargarine 
free  from  coloration. 

Coloring  matter  in  foodstuffs,  oils,  etc.,  as  ad^ilteration.    Note,  85 
L.  E.  A.  (N.  8.)  1235. 

(207) 
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MotlTes  or  pnrposes  of  OongreBs  in  enacting  legislation  are  not  open  to 
judicial  Iniiiiry  in  conoidering  power  of  that  body  to  enact  legislation. 

Approved  in  United  States  v.  Johnston,  232  Fed.  977,  and  Weber  y. 
Freed,  239  U.  S.  330,  Ann.  Gas.  1916G,  SI?,  60  L.  Ed.  810,  36  Sup.  Ct. 
132,  both  upholding  act  of  Congress  of  1912,  prohibiting  entry  of  prize- 
fight films;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  167,  169,  Ann.  Oaa 
1912A,  1812,  55  L.  Ed.  420,  31  Sup.  Ct.  342,  upholding  Act  of  1909,  §  38, 
imposing  excise  tax  on  corporations;  Oceanic  Steam  Nav.  Co.  v.  Stran- 
ahan,  214  IT.  S.  340,  58  L.  Ed.  1022,  29  Sup.  Ct.  671,  upholding  power 
of  Congress  to  empower  Secretary  of  Commerce  and  Labor,  to  enforce, 
without  invoking  judicial  i)ower,  penalty  imposed  by  Act  of  1903,  §  9, 
for  bringing  diseased  alien  into  country,  when  jnedical  examination  at 
port  of  arrival  discloses  alien  was  suffering  from  such  disease  at  time 
of  embarkation;  Hubbard  v.  Lowe,  226  Fed.  137,  discussing  Cotton 
Futures  Act ;  Sperry  &  Hutchinson  Co.  v.  Blue,  202  Fed.  89, 120  C.  C.  A. 
354,  upholding  West  Virginia  Trading  Stamp  Act;  State  v.  Armour 
&  Co.,  27  N.  D.  187,  146  N.  W.  1036,  upholding  act  of  1911,  regulating 
size  of  lard  pails;  dissenting  opinion  in  City  of  Emporia  v.  Atchison 
etc.  Ry.  Co.,  94  Kan.  740,  147  Pae.  1102,  majority  holding  ordinance 
of  city  of  second  class  enacted  pursuant  to  statute  empowering  com- 
missioners to  compel  railroads  to  construct  viaducts  over  and  tunnels 
under  streets  as  they  may  deem  necessary  for  public  safety  and  con- 
venience, is  subject  to  review  by  courts  for  unreasonableness. 

Dne  process  of  law  is  not  denied  by  act' of  1886,  as  amended  in  1902, 
imposing  excise  tax  on  artUlciaUy  colored  oleomargarine,  because  Congress 
has  not  chosen  to  tax  butter  artificially  colored. 

Approved  in  Brushaber  v.  Union  Pac.  Ry.  Co.,  240  U.  S.  24,  60  L.  Ed. 
504,  36  Sup.  Ct.  244,  upholding  provisions  of  Income  Tax  Act  of  1913; 
Hammond  Packing  Co.  v.  Montana,  233  U.  S.  334,  58  L.  Ed.  987,  34 
Sup.  Ct.  596,  upholding  Montana  Pol.  Code,  §  4064,  authorizing  tax  on 
business  of  selling  oleomargarine;  United  States  v.  Billings,  190  Fed. 
364,  and  Billings  v.  United  States,  232  U.  S.  282,  58  L.  Ed.  606,  34 
Sup.  Ct.  421,  both  upholding  Tariff  Act  of  1909,  §  37,  imposing  excise 
tax  based  on  gross  tonnage  upon  use  of  foreign  built  pleasure  yachts 
owned  by  citizens. 

The  ez^dse  on  artificially  colored  oleomargarine  imposed  by  act  of  1886, 
as  amended  in  1902,  does  deny  due  process  because  it  may  suppress  the  manu- 
facture of  oleomargarine. 

Approved  in  Cliff  v.  United  States,  195  U.  S.  160,  49  L.  Ed.  140,  25 
Sup.  Ct.  1,  and  Schick  v.  United  States,  195  U.  S.  67,  49  L.  Ed.  101, 
24  Sup.  Ct.  826,  both  following  rule;  Rast  v.  Van  Deman  &  Lewis  Co., 
240  U.  S.  368,  60  L.  Ed.  691,  36  Sup.  Ct.  379,  upholding  Florida  act  of 
1913,  imposing  tax  on  merchants  using  redeemable  coupons;  State  v. 
Durein,  70  Kan.  23,  80  Pac.  990,  upholding  statute  regulating  sale  of 
liquor;  State  v.  Robersoni  136  N.  C.  590,  48  S.  £.  596,  court  cannot 
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review  amount  of  tax  imposed  by  aet  of  1903|  imposing  tax  of  one 
hundred  dollars  on  employment  agencies. 

Wliere  taaigtaaait  of  errors  to  inyalidlty  of  oleomargarine  acts  do  not 
refer  to  contention  in  answer  tliat  snch  acts  are  void  as  conferring  upon 
administrative  Officers  power  to  finally  decide  wliat  constttntes  arUfldal 
coloration,  the  appellate  court  will  not  consider  the  question. 

Cited  in  Coopersville  Co-operative  Creamery  Co.  v.  Lemon,  163  Fed. 
151,  89  C.  C.  A.  595,  holding  under  Oleomargarine  Act  of  1902,  §  4, 
regnlation  of  Internal  Revenue  Commissioner,  providing  that  butter 
containing  more  than  sixteen  per  cent  of  water,  milk  or  cream,  should 
be  classified  as  ''adulterated  butter"  is  valid. 

The  ri|^  of  Congress  to  tax  within  its  delegated  power,  is  nnre- 
strained  except  as  limited  by  the  Constltntion. 

Approved  in  Van  Deman  &  Lewis  Co.  v.  Rast,  214  Fed.  832,  holding 
void  Florida  act  of  1913,  imposing  license  tax  upon  merchants  using 
profit-sharing  coupons. 

Neither  the  fifth  nor  the  tenth  amendments  take  away  the  power  to 
tax  conferred  upon  Congress  by  the  Constitution. 

Approved  in  Tanner  v.  Little,  240  U.  S.  380,  60  L.  EdL  700,  36  Sup. 
Ct.  382,  upholding  Washington  act  of  1913,  imposing  prohibition  license 
tax  on  merchants  using  trading  stamps;  Flint  v.  Stone  Tracy  Co.,  220 
U.  S.  154,  Ann.  Gas.  1912B,  1812,  56  L.  Bd.  414,  31  Sup.  Ct.  342,  uphold- 
ing Act  of  1909,  §  38,  imposing  excise  tax  on  corporations;  Little  v. 
Tanner,  208  Fed.  609,  upholding  Washington  Trading-Stamp  Act  of 
1913;  Ripper  v.  United  States,  178  Fed.  29,  101  C.  C.  A.  152,  uphold- 
ing provision  of  Oleomargarine  Act  of  1886,  §  6,  regulating  sales  by 
retailers;  dissenting  opinion  in  Greenleaf- Johnson  Lumber  Co.  v.  Gar- 
rison, 237  U.  S.  270,  59  L.  Ed.  948,  35  Sup.  Ct.  551,  arguendo. 

Limited  in  Delaware  etc.  R.  R.  Co.  v.  United  States,  231  U.  S.  370, 
58  L.  Ed.  272,  34  Sup.  Ct.  65,  upholding  Hepburn  Act  of  1906,  prohibit- 
ing transportation  in  interstate  commerce  from  market  to  mine  of 
article  purchased  by  railroad  for  use  in  its  private  business  of  mining, 
conducted  under  charter  authority. 

Miscellaneous.  Cited  in  Keith  v.  State  Funding  Board,  127  Tenn. 
447,  Ann.  Oaa.  1914B,  1145,  155  S.  W.  143,  to  point  that  State  bonds 
cannot  be  taxed  by  United  States;  State  v.  Manley,  34  S.  D.  636,  150 
N.  W.  292,  court  will  not  take  judicial  notice  of  color  of  normal  and 
natural  oleomargarine. 

196    17.  8.  66-100,  49  Ik  Ed.  99,  24  Sup.  Ct.  826,  SCHICK  T.  XTNITED 
STATEa 

Jury  may  be  waived  In  petty  offenses. 
Approved  in  Cliff  v.  United  States,  195  U.  S.  160,  49  L.  Ed.  140,  25 
Sup.  Ct.  1,  following  rule;  Low  v.  United  States,  169  Fed.  89|  91 
XIX— 14 


195  U.  8.  d6-100       NOTES  ON  U.  8.  REPORTS.  210 

C.  C.  A.  ly  indictments  for  violation  of  1  Rev.  Stats.  Snpp.,  §3242, 
Rev.  Stats.,  §§  3279,  3317,  3326,  relating  to  rectification  of  spirits,  etc., 
must  be  tried  before  jury;  United  States  v.  Praeger,  149  Fed.  478,  in 
proceeding  to  punish  civilian  for  refusal  to  testify  before  court-martial, 
jury  may  be  waived;  Tenement  House  Department  v.  McDevitt,  215 
N.  Y.  168,  Ann.  Oaa.  1917A,  455,  109  N.  E.  90,  construing  tenement 
house  law  of  1913;  dissenting  opinion  in  Dickinson  v.  United  States, 
159  Fed.  822,  86  C.  C.  A.  625,  majority  holding  one  accused  of  in- 
famous crime  which  is  not  a  felony,  cannot  waive  right  to  trial  by  jury 
of  twelve,  by  consenting,  after  legal  jury  impaneled  and  two  excused, 
to  continue  trial  and  abide  by  verdict  of  remaining  jurors;  Freeman 
V.  United  States,  227  Fed.  747,  arguendo. 

Distinguished  in  Dickinson  y.  United  States,  159  Fed.  810,  86  C.  C.  A. 
625,  one  accused  of  infamous  crime  which  is  not  a  felony,  cannot  waive 
right  to  jury  of  twelve  by  consenting,  after  legal  jury  impaneled  and 
two  excused,  to  continue  trial  and  abide  by  verdict  of  remaining  jurors. 

Validity  of   waiver  of   jury  trial   in    criminal    action.    Note,  11 
L.  B.  A.  (N.  8.)  1189. 

The  nature  of  the  offenses  and  the  amoimt  of  ymrisTiinmit,  rather  than 
its  place  in  the  atatntes,  determine  whether  it  is  to  be  classed  among  serious 
or  petty  offenses^ 

Approved  in  F^ank  v.  United  States,  192  Fed.  868,  113  C.  C.  A.  188, 
prosecution  under  Food  and  Drugs  Act  of  1906,  which  provides  only 
for  fine  not  exceeding  two  hundred  dollars  for  first  offense,  is  for  a 
''petty  offense";  Low  v.  United  States,  169  Fed.  90,  94  C.  C.  A.  1, 
indictments  for  violations  of  1  Rev.  Stats.  Supp.,  §  3242,  Rev.  Stats., 
§§3279,  3317,  3326,  relating  to  rectificati<m  of  spirits,  etc.,  must  be 
tried  before  jury;  United  States  v.  Joyce,  138  Fed.  456,  violation  of 
act  of  1886,  imposing  fine  for  failure  to  pay  oleomargarine  tax,  may 
be  prosecuted  by  indictment  on  information. 

The  interpretation  of  the  Constitution  is  influenced  by  the  fact  that 
its  provisions  are  framed  in  the  language  of  the  English  common  law,  and 
are  to  be  read  in  the  light  of  its  history. 

Approved  in  Borino  v.  Qeneral  Registrars  of  Voters  of  City  etc.  of 
Bridgeport,  86  Conn.  628,  86  Atl.  599,  construing  constitutional  and 
statutory  provisions  relative  to  forfeiture  of  privileges  of  elector;  New 
York  Cent.  etc.  R.  Co.  v.  United  States,  165  Fed.  839,  91  C.  C.  A.  519, 
arguendo. 

Distinguished  in  Dickinson  v.  United  States,  159  Fed.  811,  86  C.  C.  A. 
625,  one  accused  of  infamous  crime  which  is  not  a  felony,  cannot  waive 
right  to  trial  by  jury  of  twelve,  by  consenting,  after  legal  jury  had 
been  impaneled  and  two  had  been  excused^  to  continue  the  trial  and 
abide  by  verdict  of  remaining  jurors. 
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Wlien  there  Is  no  constttutioiul  or  statutory  mandate,  an  accnsed  may 
waive  aoj  privilege  wbieli  he  is  given  to  enjoy,  such  as  the  right  to  eoims«l 
«r  to  he  eeofkonted  with  the  witnesses  against  him. 

Approvad  in  Mullan  y.  United  States,  212  U.  S.  519,  53  L.  Ed.  684, 
29  Bap.  Ct.  330,  eoart-martial  convened  at  reqnest  of  naval  officer  to 
investigate  charges  against  him  is  not  within  jurisdiction  because  snob 
officer  was  required,  as  condition  precedent,  to  waive  protection  of  Rev. 
Stats.,  §  1624,  by  consenting  to  admission  in  evidence  of  record  of 
testimony  before  prior  court  of  inquiry  with  right  to  call  additional 
witnesses;  United  States  v.  Regan,  232  U.  B.  50,  58  L.  Ed.  499,  34  Snp. 
Ct.  213,  ai^endo. 

Miscellaneous.  Cited  in  Chicago  etc.  Ry.  Co.  v.  United  States,  170 
Fed.  559,  95  C:  C.  A.  642,  an  action  to  recover  penalty  for  violation 
of  pityvisions  of  Safety  Appliance  Act,  is  civil  action. 

195  IT.  8. 10<^1S7,  1  Ann.  Olas.  655,  49  Ii.  Bd.  114,  24  Bap.  01  797,  KBFMBB 
T.  UNITED  8TATE8. 

Ckivemment's  rli^t  to  appeal  from  acquittal  in  Philippliie  court  of  first 
Instance,  was  taken  away  by  provision  for  immunity  ftom  second  jeopardy 
in  fifth  seetieii  of  act  for  temporary  dvil  govemmeat  of  Philippines. 

Approved  in  Gavieres  v.  United  States,  220  U.  S.  341,  55  L.  Ed.  490, 
31  Sup.  Ct.  421,  offenses  of  behaving  in  indecent  manner  in  public 
place,  punishable  under  municipal  ordinance,  and  of  insulting  public 
officer  by  deed  or  word  in  his  presence,  contrary  to  P.  I.  Penal  Code, 
art.  257,  are  not  identical;  Grafton  v.  United  States,  206  U.  S.  345, 
11  Aim.  Oaa.  640,  51  L.  Ed.  1088,  27  Sup.  Ct.  749,  one  acquitted  by 
military  court  of  competent  jurisdiction  of  crime  of  homicide,  as  de- 
fined in  Philippine  Penal  Code,  art.  404,  cannot  be  tried  a  second  time 
in  civil  court  for  same  offense;  Dorr  v.  United  States,  195  U.  S.  145, 
49  L.  IkL  131,  24  Sup.  Ct.  808,  right  of  trial  by  jury  does  not  exist  in 
Philippines  without  express  authority  of  Congress;  Taylor  v.  United 
States,  207  U.  S.  127,  52  L.  Ed.  184,  28  Sup.  Ct.  53,  and  Serra  v.  Mor- 
tiga,  204  U.  S.  476,  477,  61  L.  Ed.  574,  27  Sup.  Ct.  343,  both  arguendo. 

Distinguished  in  dissenting  opinion  in  Trono  v.  United  States,  199 
U.  S.  535,  537,  538,  539,  50  L.  Ed.  297,  298,  299,  26  Sup.  Ct.  121, 
majority  holding  one  acquitted  of  murder  and  convicted  of  assault  and 
appealing  to  Philippine  Supreme  Court  and  then  convicted  of  murder 
not  put  twice  in  jeopardy. 

Constitutionality  of  statute  giving  State  right  to  appeal  in  criminal 
case.    Note,  L.  B.  A.  1915F,  1096. 

The  summary  discharge  of  the  jury  after  its  impanelment,  without  the 
consent  of  the  defendant,  operates  as  an  acquittal. 

Approved  in  lioyd  v.  State,  6  Okl.  Cr.  80,  116  Pae.  961,  following 
role;  State  v.  Keerl,  33  Mont.  517,  85  Pac.  866,  disagreement  of  jury 
is  not  once  in  jeopardy;  Gillespie  v.  State,  168  Ind.  317,  80  N.  E.  835, 
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where  after  juty  impaneled  and  sworn  and  adjournment  taken.  State 
moved  to  set  aside  submission  to  re-examine  juror,  which  was  granted 
over  defendant's  objection  and  thereafter  juror  peremptorily  challenged 
and  jury  completed,  accused  had  been  put  in  jeopardy. 

Military  Ord«r  No.  58,  amended  the  Philippine  Criminal  Oode  of  Pro- 
cedure. 

Approved  in  McMicking  v.  Schields,  238  U.  S.  104,  59  L.  Ed.  1222,  35 
Sup.  Ct.  665,  denial  of  accused's  request  for  continuance  to  prepare 
defense,  does  not  warrant  release  on  habeas  corpus  where  case  stood 
for  trial  on  appeal  from  municipal  c^urt  in  Philippines,  and  accused 
knew  for  weeks  nature  of  charge,  and  had  notice  and  been  present  in 
person  and  was  represented  by  counsel. 

ProTiBions  of  act  for  the  temporary  civil  goTemment  of  thePbiUppines, 
lection  5,  relating  to  due  process  of  law,  stated. 

Cited  in  McMicking  v.  Schields,  238  U.  8.  105,  59  L.  Ed.  1228,  35 
Sup.  Ct.  665,  denial  of  accused's  request  for  continuance  to  prepare  de-' 
fense,  does  not  warrant  release  on  habeas  corpus  where  case  stood  for 
trial  on  appeal  from  municipal  court  in  Philippines,  and  accused  knew 
for  weeks  of  nature  of  charge  and  had  notice  and  been  present  in  person 
and  was  represented  by  counsel. 

-Except  in  capital  cases,  Judgments  of  courts  of  first  instance  in  the 
Philippines,  are  final  unless  an  appeal  is  taken. 

Distinguished  in  Ocampo  v.  United  States,  234  TJ.  S.  102,  58  L.  Ed. 
1236,  34  Sup.  Ct.  712,  Philippines  Supreme  Court  has  power  to  increase 
punishment  on  appeal  from  conviction  of  criminal  libel. 

The  Philippine  Bill  of  Bights  is  substantially  taken  from  the  Bill  of 
Bights  of  the  Federal  Constitution. 

Approved  in  Dowdell  v.  United  States,  221  U.  S.  329,  55  L.  Ed.  757, 
31  Sup.  Ct.  590,  right  of  accused  to  be  confronted  with  witnesses  was 
not  infringed  by  action  of  Philippine  Supreme  Court,  upon  suggestion 
of  diminution  of  record,  in  ordering  judge  and  clerk  of  lower  court  to 
supply  failure  of  record  to  show  plea  or  presence  of  accused  at  trial; 
Freeman  v.  United  States,  217  U.  S.  544,  19  Ann.  Oas.  755,  54  L.  Ed. 
876,  30  Sup.  Ct.  592,  Philippine  Penal  Code  providing  that  one  convicted 
of  embezzlement  may  be  made  to  suffer  subsidiary  imprisonment  for 
term  not  exceeding  third  of  principal  penalty  in  lieu  of  restoration  of 
sum  embezzled,  with  right  to  release  on  payment,  does  not  provide  for 
imprisonment  for  debt;  Weems  v.  United  States,  217  U.  S.  367,  19  Ann. 
OajB.  705,  54  L.  Ed.  798,  30  Sup.  Ct.  644,  holding  provision  of  Philippine 
Penal  Code  punishing  falsification  of  public  record  by  public  official, 
by  fine  and  imprisonment  at  hard  labor,  prisoner  to  carry  ball  and  chain 
and  to  be  deprived  of  political  rights,  provides  cruel  and  unusual  pun- 
ishment; Stout  V.  State  ex  reL  Caldwell,  36  Okl.  755,  Ann.  Gas.  1916E, 
858,  45  L.  B.  A.  (N.  S.)  884,  130  Pac.  557,  construing  provisions  of  Con- 
stitution, art.  II,  §  21,  relating  to  double  jeopardy. 
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Ab  Iftiigiiage  used  in  a  statote  wUch  haa  a  settled  and  weU-known  mean- 
iniTt  sanctioned  "toj  judicial  decision,  is  presumed  to  be  used  in  that  sense  by 
the  legislative  body,  so  tbe  PbiUpplne  Bill  of  Bights  boing  taken  from  the 
Federal  Oonstftntion  must  receive  the  same  constmction  as  the  Constitatlon. 
Approved  in  Diaz  v.  United  States,  223  U.  S.  455,  Ann.  Gas.  19130, 
1138,  66  L.  Ed.  505,  32  Snp.  Gt.  250,  one  accused  of  offense  not  capital, 
who  is  not  in  enstody,  and  who  was  present  when  trial  began,  may  waive 
right  under  Philippine  Bill  of  Rights  to  be  personally  present  at  every 
stage  of  trial;  Serra  v.  Mortiga,  204  U.  S.  474^61  L.  Ed.  573,  27  Sup. 
Ct.  343,  refusal  of  Philippine  Supreme  Court,  in  criminal  appeal,  to 
entertain  objection  to  sufficiency  of  complaint,  because  such  objection 
not  raised  in  trial  court,  does  not  violate  Phil^pine  Bill  of  Rights, 
though  such  court  had  power,  on  appeal,  to  re-examine  law  and  facts, 
where  evidence  was  sufficient  to  prove  crime;  United  States  v.  Green, 
136  Fed.  650,  tendering  of  personal  bank  check  is  not  bribery  within 
Rev.  Stats.,  §  5451,  punishing  bribery  of  government  officers ;  dissent. 
ing  opinion  in  Weems  v.  United  States,  217  U.  S.  411, 19  Ann.  Cas.  705, 
64  L.  Ed.  816,  30  Sup.  Ct.  544,  majority  holding  provision  of  Philippine 
Penal  Code  punishing  falsification  of  public  record  by  public  official  by 
fine  and  imprisonment  at  hard  labor,  prisoner  to  carry  ball  and  chain, 
and  to  be  deprived  of  political  rights,  provides  cruel  and  unusual  punish- 
ment. 

Qpecifle  terms  covering  the  given  subject  matter  will  prevail  over  gen- 
eral language  of  the  same  or  another  statute. 

Approved  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  560,  126 
C.  C.  A.  376,  act  of  1896,  authorizing  Secretary  of  Interior  to  grant 
right  of  way  and  use  of  ground  on  public  lands  to  electrie  power  com- 
ponies,  supersedes  Rev.  Stats.,  §  2339,  relating  to  water  rights  and  rights 
of  way  for  ditches;  Jackson  v.  Chicago  etc.  Ry.  Co.,  178  Fed.  434,  102 
C.  C.  A.  159,  joint  action  against  two  defendants  for  a  tort,  which  is 
governed  as  to  the  two  defendants  by  different  statutes  fixing  different 
grounds  of  liability  and  admitting  of  different  defenses,  is  separable  and 
removable  by  one  defendant  where  necessary  diversity  of  citizenship 
exists  as  to  sneh  defendant;  PalUser  v.  Home  Telephone  Co.,  152  Ala. 
450,  44  South.  578,  construing  Gen.  Acts  1903,  p.  335,  §  46,  p.  341,  §  54, 
relating  to  increase  of  capital  stock  or  bonded  indebtedness  of  corpo- 
rations. 

Consiitutionsl  provisions  must  be  interpreted  in  the  light  of  the  common 
law. 

Approved  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  59,  Ann. 
0am.  1912D,  784,  84  L.  B.  A.  (N.  8.)  834,  55  L.  Ed.  644,  31  Sup.  Ct.  502, 
discussing  provisions  of  sections  1,  2,  of  Anti-trust  Act  of  1890 ;  Schick 
V.  United  States,  195  U.  S.  69,  49  L.  Ed.  102,  24  Sup.  Ct.  826,  jury  may  be 
waived  in  prosecution  for  violation  of  Oleomargarine  Aet;  United  States 
V.  Piice^  163  Fed  906|  arguendo^ 


195  U.  S.  138-168       NOTES  ON  U.  S.  REPORTS.  214 

Former  Jeopardy  includes  one  vlio  hag  been  acqtdtted  by  a  verdict  doly 
rendered,  although  no  Judgment  be  entered  on  the  Terdict^  and  It  was  found 
upon  a  defective  Indictment. 

Approved  in  Trono  v.  United  States,  199  U.  S.  529,  50  L.  Ed.  296,  26 
Sup.  Ct.  121,  one  appealing*  from  conviction  of  assault  and  acquitted  of 
murder,  is  not  twice  in  jeopardy  by  conviction  of  murder  in  Philippine 
Supreme  Court;  dissenting  opinion  in  Andrews  v.  State,  174  Ala.  47,. 
Ann.  Gas.  1914B,  760,  56  South.  1010,  majority  holding  where  order  is 
made  in  criminal  «ase  for  special  venire  of  certain  number,  conviction 
will  be  reversed  where  jury  is  selected  from  venire  of  less  than  number 
ordered. 

Distinguished  in  United  States  v.  Rogoff,  163  Fed.  312,  dismissal  of 
indictment  before  submission  of  case  to  jury,  but  after  they  were  sworn, 
on  ground  that  it  did  not  charge  crime,  does  not  support  plea  of  former 
jeopardy. 

Miscellaneous.  Cited  in  Perez  v.  Fernandez,  202  U.  S.  92,  50  L.  Ed. 
945,  26  Sup.  Ct.  561,  determining  right  of  Porto  Rican  courts  to  decree 
damages  for  wrongful  attachment;  Trono  v.  United  States,  199  U.  S. 
534,  50  L,  Ed.  297,  26  Sup.  Ct.  121,  Philippine  Supreme  Court  may,  on 
accused's  appeal,  reverse  judgment  and  convict  of  higher  degree  of  of- 
fense charged;  United  States  v.  Price,  163  Fed.  907,  generally. 

196  n.  8.  138-158,  1  Ann.  Oas.  607,  49  L.  Ed.  128,  2i  Sup.  Ct.  808,  DOBB  ▼. 
UNITED  STATES. 

The  right  to  trial  by  Jury  was  not  extended  by  the  Federal  Constitution, 
without  legislation,  and  of  its  own  force,  to  the  Philippines. 

Approved  in  Dowdell  v.  United  States,  221  U.  S.  332,  66  L.  Ed.  758, 
31  Sup.  Ct.  590,  following  rule;  Ocampo  v.  United  States,  234  U.  S.  98, 
68  L.  Ed.  1235,  34  Sup.  Ct.  712,  preliminary  inquiry  into  facts  conducted 
by  Manila  prosecuting  attorney  under  Philippine  Commission  Act,  No. 
612,  §  2,  and  upon  which  he  files  information  against  accused,  is  com- 
pliance with  section  5,  of  Philippine  Bill  of  Rights,  requiring  issuance 
of  warrant  only  on  probable  cause,  etc.;  Rassmussen  v.  United  States, 

197  U.  S.  622,  535,  49  L.  Ed.  864,  869,  25  Sup.  Ct.  514,  holding  void  pro- 
vision of  statute  that  in  trials  of  misdemeanors  in  Alaska  six  shall  con- 
stitute jury. 

Until  Congress  sees  fit  to  incorporate  territory  ceded  by  treaty  with  the 
United  States,  the  territory  is  to  be  governed  under  the  power  existing  in 
Congress  to  make  laws  for  such  territories.  * 

Approved  in  Rassmussen  v.  United  States,  197  U.  S.  520,  521,  528,  49 
L.  Ed.  863,  867,  25  Sup.  Ct.  514,  holding  void  provision  of  statute  that 
in  trials  for  misdemeanors  in  Alaska  six  shall  constitute  jury;  United 
States  V.  Interstate  Commerce  Commission,  37  App.  D.  C.  271,  Alaska 
is  territory  of  United  States  within  meaning  of  act  of  Congress  of  June 
29,  1906,  extending  provisions  of  Interstate  Commerce  Act. 
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OongresB  could  lawfully  delegate,  by  act  of  1901,  to  sacii  persoiui  as 
sbould  be  H»lK>l]ited  by  the  President,  the  power  to  legislate  for  the  Phil- 
ippines. 

Approved  in  United  States  v.  Heinszen,  206  U.  S.  385,  11  Ann.  Oas. 
688,  61  L.  Ed.  1103,  27  Sup.'  Ct.  742,  upholding  act  of  1906,  ratifying 
duties  collected  on  imports  coming  into  Philippines  from  United  States; 
Higgins  V.  Brown,  20  Okl.  399,  1  Okl.  Cr.  75,  94  Pac.  720,  arguendo. 

Striking  headlines  prefixed  to  newspaper  report  of  a  -Judicial  proceeding, 
which  held  prosecuting  witness  up  to  public  as  criminal,  are  not  criminal, 
even  if  report  itself  was  privileged. 

Approved  in  Brown  v.  Publishers:  Qeorge  Knapp  &  Co.,  213  Mo.  689, 
112  S.  W.  483,  and  Brown  v.  Globe  Printing  Co-.y  213  Mo.  641,  127  Am. 
St.  Rep.  627,  112  S.  W.  470,  both  holding  headlines  of  newspaper  publi- 
cation of  report  of  extradition  proceedings,  were  not  privileged,  but 
libelous  of  prosecuting  attorney;  State  v.  Sefrit,  82  Wash.  541,  144  Pac. 
733,  holding  publication  of  article  under  heading  "Why  Does  Prosecutor 
Defend  a  Baptist,"  libelous  as  charging  county  prosecutor  with  nonfeas- 
ance in  office  for  failure  to  prosecute  confessed  criminal,  was  not  on 
face  privileged  as  report  of  judicial  proceeding  under  Rem.  &  Bal.  Code, 
§2428. 

Significance  of  title  or  headline  in  determining  whether  article  is 
libelous.    Note,  18  Ann.  Oas.  875. 

What  libelous  statements  are  privileged.    Note,  104  Am.  St.  Bep. 
138. 

Truth  as  defense  to  criminal  prosecution  for  libel  or  slander.    Note, 
21  Ann.  Oas.  834. 

Liability  of  newspaper  editor  or  manager  for  libel  published  with- 
out his  knowledge.    Note,  10  L.  R.  A.  (N.  S.)  338. 

Miscellaneous.  Cited  in  Beecham  v.  United  States,  223  U.  S.  709,  56 
L.  Ed.  623,  32  Sup.  Ct.  518,  and  Beecham  v.  United  States,  223  U.  S. 
708,  56  L.  Ed.  623,  32  Sup.  Ct.  518,  both  dismissing  for  want  of  juris- 
diction; Currie  v.  Continental  Casualty  Co.,  147  Iowa,  285,  140  Am.  St. 
Bep.  300,  126  N.  W.  165,  holding  term  "beyond  the  seas"  in  indemnity 
policy,  included  Panama  Canal  zone. 

195  U.  S.  158,  49  L.  Ed.  136,  24  Sup.  Ct.  808,  8E0UNDIN0  MENDEZONA  T 
lAENDEZONA  V.  X7NITED  STATEa 

Not  cited. 

195  U.  S.  159-166,  49  L.  Ed.  139,  25  Sap.  Ot.  1,  CLIFF  V.  UNITED  STATES. 

Oleomargarine  which  contains  small  quantity  of  vegetable  oil,  which 
gives  it  yellow  shade  which  makes  it  look  like  butter,  is  not  free  from  arllA- 
cial  coloration,  so  as  to  be  entitled  to  lower  tax  rate  under  act  of  1886^  as 
amended  in  1906. 
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Approved  in  Moxley  y.  Hertz,  185  Fed.  759,  760,  108  C.  C.  A.  95 
(affirming  173  Fed.  731),  where  small  percentage  of  palm-K>il  used  in 
manufacture  of  oleomargarine  to  color  it  to  look  like  butter,  though  oil 
itself  free  from  colorization,  its  use  did  not  render  produot  subject  to 
lower  tax  under  treasury  regulations  of  1902. 

Explained  in  Moxley  v.  Hertz,  216  U.  S.  350,  351,  355,  356,  357,  54 
L.  Ed.  612,  514,  515,  30  Sup.  €t.  305,  oleomargarine  made  to  look  like 
butter  by  use  of  half  of  one  per  cent  of  palm  oil,  is  not  ''free  from  arti- 
ficial coloration"  within  meaning  of  section  8,  of  act  of  1886,  imposing 
lesser  tax. 

Coloring  matter  in  foodstuffs,  oils,  etc.,  as  adulteration.    Note,  25 
li.  B.  A.  (N.  S.)  1235. 

196  U.  8.  165-170,  49  L.  £0.142,  26  Sup.  Ot.  6,  BEVEK80N  Y.  FAIN. 

The  Jurisdiction  of  the  Supreme  Court  is  derived  from  tlie  Oonstttutlon 
and  Oongrees  cannot  affect  suth  Jurisdiction;  but  the  Jurisdiction  of  the  Cir- 
cuit Courts  depends  upon  same  act  of  Congress. 

Approved  in  Ex  parte  Wisner,  203  U.  S.  455,  51  L.  Ed.  266,  27  Sup. 
Ct.  150,  suit  which,  by  reason  of  nonresidence  of  both  parties  could  not 
have  been  commenced  in  Circuit  Court,  cannot  be  removed  thereto  under 
acts  of  1887,  1888,  on  ground  of  diversity  of  citizenship,  where  plaintiff 
resists  motion ;  Mahopoulus  v.  Chicago  etc.  Ry.  Co.,  167  Fed.  167,  action 
by  nonresident  alien  against  corporation  brought  in  court  of  State  other 
than  that  of  defendant's  incorporation,  but  in  which  it  is  doing  busi- 
ness, is  not  removable  on  ground  of  diversity  of  citizenship;  Lewis  Pub. 
Co.  V.  Wyman,  152  Fed.  202,.  Federal  courts  have  not  exclusive  jurisdic- 
tion over  controversies  arising  under  postal  laws;  dissenting  opinion  in 
Matter  of  Moore,  209  U.  S.  509,  14  Ann.  Oas.  1164,  52  L.  Ed.  912,  28r 
Sup.  Ct.  585,  706,  majority  holding  where  after  removal  on  ground  of 
diversity  of  citizenship,  plaintiff  filed  amended  complaint,  and  signed 
stipulations  extending  time  to  answer  and  for  continuance,  both  parties 
thereby  consented  to  jurisdiction  and  right  to  remand  was  waived ;  Ket- 
telhake  v.  American  Car  etc.  Co.,  243  Mo.  417,  147  S.  W.  480,  arguendo. 

195  U.  a  171-172,  49  I..  Ed.  144,  25  Sup.  Ct.  15,  BOBWEER  ▼.  BBOWK. 

Direct  appeal  from  District  Court  to  Supreme  Court  cannot  be  main- 
tained under  Judiciary  Act  of  1891,  section  5,  because  Jurisdiction  of  lower 
court  was  <|uestioned,  unless  Jurisdiction  of  that  court  as  court  of  United 
States  was  in  issue  and  that  question  is  certified. 

Approved  in  First  Nat.  Bank  v.  Chicago  Title  etc.  Co.,  198  U.  S.  291, 
49  L.  Ed.  1055,  25  Sup.  Ct.  693,  reaffirming  rule ;  Simmons  v.  The  Steam- 
ship Jefferson,  215  U.  S.  137,  17  Ann.  Cas.  907,  54  L.  Ed.  128,  30  Sup. 
Ct.  54,  upholding  appeal  to  Supreme  Court  when  District  Court  dis- 
missed  libel  for  salvage  services  rendered  in  extinguishing  fire  on  vessel 
in  drydook ;  Bien  v.  Robinson,  208  U.  S.  426,  52  L.  Ed.  568,  28  Sup.  Ct. 
379,  writ  of  error  from  Supreme  Court  to  Circuit  Courtj  under  section  5 
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of  Jvdieiary  Aet  of  1891,  cannot  be  maintained  because  of  question  as 
to  Cirenit  Court's  jurisdietion  as  to  its  general  authority  as  a  judicial 
tribunal;  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  Co.,  192  Fed.  477, 
112  C.  C.  A.  637,  denying  jurisdiction  of  Circuit  Court  of  Appeals  to 
review  dismissal  by  Circuit  Court  of  suit  against  interstate  carrier  for 
damages  for  violation  of  provisions  of  Interstate  Commerce  Act  against 
rebates. 

In  proeeedingi  to  require  payment  of  sum  to  trustee  in  bankruptcy  as 
pert  of  assets  of  estate,  if  court  erred  in  retaining  Juxlsdlctlon  on  merits, 
remedy  is  by  petition  to  CUrcnit  Oourt  of  Appeals  to  revise  under  Bank- 
ruptcy Act^  section  24b. 

Approved  in  Gibbons  v.  Goldsmith,  222  Fed.  828,  829,  138  C.  C.  A. 
252,  question  raised  by  claimant  of  property  adverse  to  bankruptcy  trus- 
tee, whether  bankruptcy  court  had  jurisdiction  to  determine  that  claim, 
is  reviewable  by  petition  to  revise  under  Bankruptcy  Act,  §  24b ;  Shea 
V.  Lewis,  206  Fed.  880,  124  C.  C.  A.  537,  where  bankruptcy  court  erro- 
neously retains  jurisdiction  to  adjudicate  rights  of  adverse  claimants, 
its  judgment  is  reviewable  by  petition  to  revise;  Exploration  Mercan- 
tile Co.  V.  Pacific  Hardware  etc.  Co.,  177  Fed.  834,  101  C.  C.  A.  39,  ques- 
tion whether  petition  in  involuntary  bankruptcy  alleges  act  of  bank- 
ruptcy does  not  go  to  jurisdiction  of  court  and  is  reviewable  by  Circuit 
Court  of  Appeals;  Fidelity  Trust  Co.  v.  Gaskell,  195  Fed.  868,  115 
C.  G.  A.  527,  ai^endo. 

Review  of  controversies  arising  in  or  in  course  of  bankruptcy  pro- 
ceedings.   Note,  10  L.  B.  A.  (N.  S.)  767. 

196  V.  8.  172-176,  40  L.  Ed.  145,  26  Sup.  Ot.  13,  ABCADO  T.  X7NITED 
STATES. 

Supreme  Oourt  has  no  jurisdiction  to  review  final  Judgment  of  terri- 
torial Supreme  Oonzt  in  criminal  cases. 

Approved  in  Kent  v.  Porto  Rico,  207  IT.  8. 114,  52  L.  Ed.  127,  28  Sup. 
Ct.  55,  following  rule. 

195  U.  8.  176-194,  49  L.  Ed.  147,  25  Sup.  Ot  9,  OEAWFOBD  ▼.  BUEXE. 

A  dalm  arising  out  of  conversion  by  stock  broker  of  sbares  purchased 
and  held  by  bim  on  customer's  account  charging  him  with  commission  sad 
Interest  and  crediting  him  with  amount  received  as  margins,  is  provable 
under  Bankruptcy  Act,  section  63a. 

Approved  in  In  re  Camelo,  195  Fed.  634,  635,  agent  intrusted  by  prin- 
cipal with  beer  to  deliver  to  laborers  under  supervision  of  agent  and  to 
collect  pay  therefor  and  pay  money  over  to  principal,  is  not  acting  in 
"fiduciary  capacity"  within  Bankruptcy  Act,  §  17  (4) ;  In  re  Harper, 
175  Fed.  425,  in  Bankruptcy  Act,  §  68a,  relating  to  setoffs,  word  "debt" 
includes  right  of  action  against  creditor  for  injury  to  bankrupt's  prop- 
erty which  passed  to  trustee  under  §  70a  (6),  although  unliquidated; 
In  re  Ennis  &  Stoppani|  171  Fed.  756,  758,  applying  rule  under  Bank- 
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ruptcy  Act,  §  17a  (2),  aa  amended  in  1903;  Brown  v.  United  Button  Co., 
149  Fed.  51,  52,  9  Ann.  Oas.  445,  8  L.  B.  A.  (N.  8.)  961,  79  C.  C.  A.  70 
(affirming  In  re  United  Button  Co.,  140  Fed,  500,  503,  504),  holding 
claim  for  injury  to  personalty  by  negligence  is  not  provable  debt;  In  re 
Adler,  144  Fed.  661,  75  C.  C.  A.  461,  judgment  against  bankrupt  in  State 
creditor's  suit  requiring  him  to  pay  over  proceeds  of  accounts  assigned 
to  him  as  security  and  collected  by  him  is  not  within  section  17,  clause  4, 
though  transfer  fraudulent;  Harper  v.  Rankin,  141  Fed.  629,  631,  72 
C.  C.  A.  320,  indebtedness  created  by  embezzlement  of  bank  funds  while 
acting  as  vice-president  is  not  released  by  discharge;  In  re  Harper,  133 
Fed.  972,  973,  officers  of  private  corporations  not  embraced  in  Bank- 
ruptcy Act,  §  17,  cl.  4;  Inge  v.  Stillwell,  88  Kan.  37,  42  L.  B.  A.  (N..S.) 
1093,  127  Pac.  529,  when  plaintiff  and  defendant  were  partners  in  pri- 
vate bank  of  which  latter  was  cashier  and  man^^ed  business  as  he  chose, 
at  considerable  loss,  and  plaintiff  sued  cashier  for  loss  alleging  fraud 
while  acting  as  partner  in  fiduciary  relation,  defendant's  plea  of  dis- 
charge in  bankruptcy  was  good  defense;  Reeves  ▼.  McCracken,  69  N.  J. 
Eq.  206,  60  Atl.  333,  debt  arising  out  of  implied  understanding  on  con- 
veyance of  realty  not  expressly  declaring  trust  is  not  excepted  from 
operation  of  bankruptcy  discharge;  Wood  v.  Fisk,  215  N.  Y.  238,  239, 
109  N.  E.  178,  where  note  secured  by  pledge  provided  that  pledgee  might 
repledge  collateral  for  amount  not  in  excess  of  debt,  and  holder  of  note 
rcpledged  collateral  in  violation  of  agreement,  and  holder  of  note  was 
declared  bankrupt  before  its  maturity  and  thereafter  maker  made  ten- 
der and  demanded  collateral,  claim  was  barred  by  discharge;  Tindle  v. 
Birkett,  183  N.  Y.  269,  271,  76  N.  E.  26,  27,  bankruptcy  disohai^  bars 
action  against  bankrupt  for  false  representation  made  by  bankrupt's 
firm  as  to  its  financial  responsibility  on  strength  of  which  mercantile 
agencies  gave  it  rating  by  which  plaintiffs  deceived  into  selling  it  goods ; 
Jackson  v.  Wauchula  Mfg.  etc.  Co.,  230  Fed.  411,  In  re  Levitan,  224 
Fed.  243,  and  In  re  Gulick,  186  Fed.  351,  all  ai^endo. 

Distinguished  in  In  re  Arnao,  210  Fed.  396,  where  judgment  was 
recovered  in  State  court  against  bankrupt  before  intervention  of  bank- 
ruptcy proceedings  on  claim  for  conversion  arising  out  of  larcenous 
acts  of  bankrupt,  claim  was  not  released  by  discharge  under  Bankruptcy 
Act,  §  17(2)  as  amended  in  1903;  In  re  New  York  Tunnel  Co.,  159  Fed. 
090,  86  C.  C.  A.  556,  unliquidated  demands  for  wrongful  death  are 
not  provable  in  bankruptcy;  Morris  v.  Windsor  Trust  Co.,  213  N.  Y. 
32,  Ann.  Osa.  19160,  972,  106  N.  E.  755,  one  sued  for  conversion  of 
pledge  cannot  setoff  as  counterclaim  rights  based  on  contracts  uncon- 
nected with  conversion  and  growing  out  of  indorsement  of  notes  by 
bankrupt,  to  whose  estate  plaintiff  had  succeeded;  Kavanaugh  v.  Mc- 
Intyre,  210  N.  Y.  183,  104  N.  E.  137,  where  some  of  members  of  bank- 
rupt firm  wrongfully  converted  corporate  stock,  members  of  firm  who 
did  not  participate  in  such  wrongful  acts  are  not  released  by  discharge 
in  bankruptcy;  In  re  Coe,  169  Fed.  1005,  arguendo. 
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Indebtedness  of  officer  of  private  corporation,  created  by  misap- 
propriation of  corporate  funds,  as  dischargeable  in  bankruptcy. 
Note,  Aim.  Oas.  1912D,  218,  219. 

Effect  of  discharge  in  bankruptcy  on  liability  for  fraud  or  obtain* 
ing  property  by  false  pretenses  or  representations.  Note,  20 
AxuL  Caa.  309. 

Only  sucli  debts  created  by  fraud  of  bankrupt  as  were  created  while  be 
was  acting  as  an  officer,  or  in  a  fiduciary  capacity  as  excepted  from  discharge 
by  Bankruptcy  Act,  section  17  (4). 

Approved  in  In  re  Adler,  152  Fed.  423,  81  C.  C.  A.  564,  and  Amer- 
ican Surety  Co.  v.  Spice,  119  Md.  8,  9,  85  Atl.  1035,  both  following 
rule;  Kaw  Boiler  Works  v.  SchuU,  230  Fed.  590,  taxes  on  personal 
property  due  when  proceedings  in  bankruptcy  are  begun,  are  provable 
debts  to  be  included  in  determining  whether  alleged  bankrupt's  debts 
amounted  to  one  thousand  dollars;  In  re  Tpklas  Bros.,  201  Fed.  378, 
where  bankrupt's  pledged  accounts  due  them  for  merchandise  sold  to 
secure  loan,  and  also  agreed  to  hold  any  goods  returned  by  customers 
whose  accounts  were  assigned,  as  the  property  of  the  creditor  or  resell 
same  as  his  agents,  failure  to  pay  over  proceeds  of  resales  did  not 
create  liability  mentioned  in  Bankruptcy  Act,  §  17a,  and  is  provable 
in  bankmptey;  In  re  Hale,  161  Fed.  388,  where  bankrupt  was  agent 
for  sale  of  coal  under  agreement  whereby  bankrupt  agreed  to  pay  prin- 
cipal certain  amount  for  each  ton  sold,  he  to  retain  balance  for  his 
services,  title  to  remain  in  principal  till  coal  sold,  and  principal  recov- 
ered judgment  against  bankrupt  for  conversion,  judgment  was  released 
by  bankruptcy;  Mathieu  v.  Goldberg,  156  Fed.  542,  applying  rule  where 
factor  was  to  receive  share  of  profits  of  sales  for  his  services;  In  re 
Wenham,  153  Fed.  911,  judgment  obtained  by  railroad  against  ticket 
agent  for  money  collected  by  him  for  tickets  sold  and  misappropriated, 
is  released  by  bankruptcy;  American  Agricultural  Chemical  Co.  v. 
Berry,  110  Me.  531,  Ann.  Osa.  1915A,  1293,  45  L.  R.  A.  (N.  8.)  1106, 
87  Atl.  219,  where  bankrupt  was  indebted  to  plaintiff  for  proceeds  of 
goods  shipped  to  him  for  sale  as  plaintiff's  agent  and  he  failed  to 
account  therefor,  debt  was  not  saved  from  bankrupt's  discharge;  Mar- 
tin V.  Starrett,  97  Neb.  655,  151  N.  W.  155,  managing  partner  of  firm 
composed  of  two  members  is  not  an  "officer"  within  meaning  of  Barik- 
mptcy  Act  1898,  §  17;  Jewett  Bros.  &  Jewett  v.  Bentson,  20  S.  D.  175, 
105  N.  W.  173,  debt  created  by  fraud  of  bankrupt  acting  in  his  indi- 
vidual capacity,  not  having  been  reduced  to  judgment,  is  released  by 
discharge  in  bankruptcy;  In  re  Nuttall,  201  Fed.  562,  Dicks  v.  Andrews, 
132  Ga.  603,  16  Ann.  Gas.  1070,  64  S.  E.  789,  Forbes  v.  Koyes,  193 
Mass.  43,  78  N.  E.  735,  and  Strauch  v.  Tlynn.  108  Minn.  314.  122  N.  W. 
320,  all  aiguendo. 

Distinguished  in  Williams  v.  Vii^gima-Carolina  Chemical  Co.,  182 
Ala.  418j  62  South.  757,  bankrupt  is  not  released  from  liability  for  debt 
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created  by  collection  of  notes  for  defendant  under  agreement  reciting 
their  receipt  by  him  as  tmstee  for  collection;  Lund  v.  Bull,  76  N.  H. 
133,  Ann.  Oa&  1912B,  819,  80  Atl.  141,  only  actnal  fraud  as  distin- 
guished from  constructive  fraud  will  bring  a  case  within  Bankruptcy 
Act  of  1903,  §  5;  Haggerty  v.  Badken,  72  N.  J.  Eq.  484,  66  Atl.  424, 
where  pursuant  to  formation  of  contemplated  partnership  intestate  gave 
defendant  five  hundred  dollars  for  benefit  of  firm,  and  then  died  and 
thereafter  defendant  converted  money,  defendant's  liability  was  exempt 
from  discharge  under  Bankruptcy  Act,  §  17(4). 

Meaning  of  phrase  ''fiduciary  capacity"  as  used  in  section  17  of 
Bankruptcy  Act.    Note,  Ann.  Oas.  1915A,  1296,  1298. 

Bankruptcy — ^What  relations  fiduciary  within  provisions  relating 
to  discharge.    Note,  42  L.  R.  A.  (N.  S.)  1096. 

Unliquidated  debts  not  capable  of  liquidation  are  not  provable  in  bank- 
ruptcy. 

Cited  in  In  re  J.  M.  Mertens  &  Co.,  147  Fed.  181,  77  C.  C.  A.  473, 
arguendo. 

Unliquidated  claim  for  tort  as  provable  in  bankruptcy.    Note,  9 
Ann.  Caa.  449. 

Effect  of  bankruptcy  discharge  on  liabilities  for.  tort.    Note,  1 
li.  R.  A.  (N.  8.)  202. 

Right  to  prove  unliquidated  claim  for  tort  in  bankruptcy.    Note, 
8  L.  R.  A.  (N.  S.)  963. 

Creditor  by  suing  in  trover  for  fraudulent  conversion,  does  not  deprive 
bis  debt  of  its  provable  character  under  Bankruptcy  Act,  section  63a,  where 
it  is  founded  upon  an  open  account  or  upon  a  contract  express  or  implied. 

Approved  in  Kreitlein  v.  Ferger,  238  U.  S.  27,  59  L.  Ed.  1187,  36 
Sup.  Ct.  685,  and  State  ex  rel.  Wheatley  v.  Beck,  175  Ind.  316,  93 
N.  E.  665,  both  following  rule ;  Williams  v.  United  States  Fidelity  etc  Co., 
236  U.  S.  556,  59  L.  Ed.  717,  35  Sup.  Ct.  289,  discharge  in  bankruptcy 
acquits  express  x)bligation  of  bankrupts  to  indemnify  surety  against 
loss  by  reason  of  joint  bond  conditioned  to  secure  their  performance  of 
building  contract  broken  before  bankruptcy  proceedings  begun,  though 
surety  did  not  pay  consequent  damages  till  thereafter;  Clarke  v.  Rogers, 
228  U.  S.  543,  547,  548,  67  L.  Ed.  958,  959,  33  Sup.  Ct.  587  (affirming 
183  Fed.  522,  106  C.  C.  A.  64),  defaulting  trustee  of  several  trusts, 
who  with  knowledge  of  his  insolvency,  and  within  four  months  of  in- 
voluntary petition  in  bankruptcy,  transfers  his  individual  property  to 
one  of  such  trusts  to  make  good  shortage,  thereby  gave  preference 
within  Bankruptcy  Act,  §  60a;  Friend  v.  Talcott,  228  U.  S.  38,  67  L.  Ed. 
722,  723,  33  Sup.  Ct.  505,  proof  of  claim  in  bankruptcy  as  one  upon 
contract  and  participation  in  distribution  arising  from  composition 
with  creditors,  is  not  bar  to  action  for  deceit  in  obtaining  on  credit, 
by  false  reports  to  mercantile  agency,  the  goods,  price  of  which  formed 
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bams  of  claim;  Frederic  L.  Orant  Shoe  Go.  T.  W.  M.  Laird  Co.,  212 
U.  8.  448,  M  L.  Ed.  698,  29  Sup.  Ct.  332,  an  involantary  petition  in 
bankrupt^  may  be  baaed  upon  a  claim  for  nnliquidated  damages  aris- 
ing ont  of  a  breach  of  warranty  on  sale  of  personalty;  Tindle  v.  Bir- 
kett,  206  U.  S.  186,  61  L.  Ed.  763,  27  Sap.  Ct.  493,  claims  for  damages 
arising  ont  of  fraudulent  representations  iifdncing  sales  of  goods,  are 
barred  by  discharge  in  bankruptcy;  Reynolds  v.  New  York  Trust  Co., 
188  Fed.  616,  39  L.  B.  A.  (N.  S.)  891,  110  C.  C.  A.  409,  where  plain- 
tiff's goods  have  been  converted,  his  right  to  waive  tort  and  sue  on 
contract  for  the  value  is  the  same,  whether  defendant  has  sold  the 
goods  or  kept  them;  In  re  Southern  Steel  Co.,  183  Fed.  498,  Bankruptcy 
Act,  §  63b,  merely  permits  liquidation  of  unliquidated  claims  which 
come  under  section  63a;  Mackel  v.  Rochester,  136  Fed.  906,  bankrupt 
not  entitled  to  stay  of  pending  suit  based  on  his  alleged  fraud  though 
plaintiff  has  waived  tort  and  sued  in  implied  contract;  Jim  Pearce  A 
Co.  V.  Fisher,  170  Ala.  468,  64  South.  164,  claim  for  unliquidated  dam- 
ages for  breach  of  contract  is.  released  by  discharge  in  bankruptcy; 
Moody  V.  Muscogee  Mfg.  Co.,  134  Ga.  734,  20  Ann.  Oas.  801,  68  S.  E. 
609,  discussing  what  is  judgment  in  action  for  fraud  saved  from  bank- 
rupt's dischaige;  Rdnhardt  v.  Friederich,  68  Ind.  App.  424,  108  N.  E. 
260,  applying  rule  to  claim  against  physician  for  malpractice;  Land- 
graf  V.  Griffith,  41  Ind.  App.  377,  83  K.  E.  1023,  holding  judgment 
on  complaint  alleging  plaintiff  was  induced  to  surrender  note  evidencing 
debt  by  false  and  fraudulent  statements  of  defendant,  was  not  judg- 
ment for  fraud  within  Bankruptcy  Act,  §  17;  Dycus  v.  Brown,  136  Ky. 
152,  28  L.  B.  A.  (N.  8.)  190,  121  S.  W.  1014,  discussing  ''unliquidated 
claims"  under  Bankruptcy  Act,  §  63(b) ;  Jenkins  v.  Piloher,  160  Mich. 
354,  28  L.  R.  A.  (N.  8.)  428,  125  N.  W.  357,  fact  that  defendant  in- 
duced {^ntiff  to  dismiss  action  on  note  by  representing  that  he  would 
pay  it  If  not  molested,  and  thereafter  went  into  bankruptcy,  did  not 
give  plaintiff  right  of  action  for  fraud,  as  the  debt  was  provable  against 
bankrupt's  estate  and  liability  was  released  by  discharge. 

Distinguished  in  In  re  Crescent  Lumber  Co.,  154  Fed.  727,  judgment 
in  action  by  servant  against  master  for  personal  injuries  brought  under 
Alabama  Employers'  Liability  Act,  after  adjudication  in  bankruptcy, 
is  not  provable  as  debt  founded  upon  contract;  Williams  v.  Virginia- 
Carolina  Chemical  Co.,  182  Ala.  416,  62  South.  756,  bankrupt  is  not 
released  from  liability  for  debt  created  by  collection  of  notes  for  de- 
fendant under  agreement  reciting  their  receipt  by  him  as  trustee  for 
collection;  Dilley  v.  Simmons  Nat.  Bank, '108  Ark.  346,  158  S.  W.  145, 
holding  under  amendment  of  1903,  to  Bankruptcy  Act,  §  17,  dehts  pro- 
cured through  fraud  are  not  released,  whether  reduced  to  judgment 
or  not. 

Pimctiiatlon  is  so  llttte  a  part  of  statutes,  that  comti  wlU  read  tbem 
with  audi  stops  as  will  give  effect  to  the  whole. 
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Approved  in  Miller  v.  United  States,  41  App.  D.  C.  65,  construing 
statute  making  it  an  offense  to  take  away  or  conceal  any  writing 
whereby  estate  or  right  of  another  shall  be  defeated. 

Punctuation  as  affecting  construction  of  statutes.    Note,  10  Ann. 
Cas.  1083,  1084. 

In  the  interpretation  of  statntet  a  change  in  phraseology  creates  a  pre- 
amnption  of  a  change  in  intent. 

Approved  in  Bullis  v.  O'Beime,  195  U.  S.  615,  620,  49  L.  Ed.  345, 
347,  25  Sup.  Ct.  118,  State  court  judgment  is  rendered  in  action  for 
fraud  within  Bankruptcy  Act,  §  17,  cl.  2,  where  it  was  based  on  actual 
fraud,  whatever  was  form  of  action;  The  Fredericka  Schepp,  195  Fed. 
624,  in  case  of  forfeiture  of  vessel  for  false  registration  under  Rev. 
Stats.,  §§  4143,  4163,  or  4189,  forfeiture  dates  from  time  of  seizure 
and  not  from  date  of  illegal  act;  Elk  Garden  Co.  v.  T.  W.  Thayer  Co., 
179  Fed.  558,  holding  under  act  of  March  3,  1887,  ejectment  may  be 
brought  in  Federal  court  in  district  where  land  lay,  though  both  plain- 
tiff and  defendant  are  foreign  corporations  and  nonresidents  of  State; 
Sf:  Louis  etc.  R.  Co.  v.  United  States,  169  Fed.  71,  94  C.  C.  A.  437, 
construing  words  ''knowingly  and  willfully"  in  penal  section  of  twenty- 
eight  hour  law;  Hopper  v.  Denver  &  R.  G.  R.  Co.,  155  Fed.  276,  84 
C.  C.  A.  21,  construing  Mills'  Ann.  Stats.  Colo.,  §  1508,  relating  to 
action^  for  wrongful  death. 

Distinguished  in  dissenting  opinion  in  Hyland  v.  Rochelle,  179  Ind. 
691,  100  N.  E.  849,  construing  words,  ''judge  of  this  State"  as  used 
in  Bums'  Ann.  Stats.  1908, .§  1893,  relating  to  fugitives  and  their 
extradition. 

Meaning  of  term  "knowingly."    Note,  Ann.  Oaa.  1912A,  433. 

Miscellaneous.  Cited  in  In  re  Chandler,  135  Fed.  894,  bankruptcy 
proceedings,  though  petition  to  revoke  bankrupt's  discharge  dismissed, 
are  still  pending  in  District  Court  so  as  to  authorize  it  to  restrain 
arrest  of  bankrupt  while  cause  on  review  in  Circuit  Court  of  Appeals; 
Reeves  v.  McCracken,  69  N.  J.  Eq.  210,  60  Atl.  334,  as  to  right  to 
set  up  bankruptcy  discharge  by  supplemental  plea. 

195  IT.  8.  194-207,  49  L.  Ed.  154,  25  Sap.  Ot.  3,  AIKEN8  ▼.  WISCONSIN. 

Wisconsin  statute  of  1898,  punishing  the  combination  for  purpose  of  In- 
juring another  in  his  business,  as  applied  to  combination  of  newspaper  man- 
agers maliciously  to  injure  rival  paper  by  refusing  space  to  advertisers  who 
pay  increased  rate  to  rival,  does  not  violate  Fourteenth  Amendment. 

Approved  in  Bumham  v.  Dowd,  217  Mass.  357,  61  L.  R.  A.  (N.  S.) 
778,  104  N.  E.  844,  enjoining  boycott  by  trades  union  of  person  who 
sold  supplies  alike  to  employers  of  union  and  nonunion  help. 

"Maliciously  injuring"  as  used  in  Wisconsin  Statutes  1B98,  section  4466a, 
means  doing  a  harm  malevolently,  for  the  sake  of  the  harm  as  an  end  in 
itself,  and  not  merely  as  a  means  to  some  further  end  legitimat^y  desired. 
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Approved  in  Locwe  v.  California  State  Federation,  139  Fed.  84, 
enjoining,  as  conspiracy,  concerted  action  of  labor  organization  against 
manufactarer  of  another  State  to  compel  him  to  unionize  business,  fol- 
lowed by  announcement  of  such  action  and  that  persons  dealing  with 
him  would  be  treated  as  unfair ;  Kemp  v.  Division  No.  241,  Amalg:amated 
Assn.  etc.  Ry.  Employees,  255  lU.  240,  Ann.  Oas.  1913D,  847,  99  N.  E. 
399,  refusing  to  enjoin  labor  union  from  calling  strike  to  compel  em- 
ployer to  discharge  nonunion  employees;  O'Brien  v.  People,  216  111. 
365,  373,  108  Am.  St  Rep.  219,  75  N.  E.  112,  115,  attempt  to  compel 
manufacturer  to  unionize  shop  by  ordering  strike  and  menacing  and 
intimidating  employees  is  unlawful  interference  with  business;  Nolin  v. 
Pearson,  191  Mass.  289,  77  N.  E.  892,  arguendo. 

Distinguished  in  Iron  Molders'  Union  v.  AUis-Ch aimers  Co.,  166  Fed. 
49,  20  L.  B.  A.  (N.  8.)  315,  91  C.  C.  A.  631,  strike  to  enforce  better 
wages  and  working  conditions,  made  by  concerted  action  of  local  unions 
against  all  employers  in  trade  is  not  combination  for  purpose  of  will- 
fully and  maliciously  injuring  an  employer  within  Wis.  Stats.  1898, 
§  4466a;  Jaster  v.  Currie,  198  U.  0.  148,  49  L.  Ed.  990,  25  Sup.  Ct. 
614,  arguendo. 

Act  lawful  in  itself  not  'rendered  unlawful  by  malicious  motive. 
Note,  16  Ann.  Cas.  810. 

Boycotting.    Note,  103  Am.  St.  Rep.  502. 

Tb»  intenti<nuil  infliction  of  temporal  damages  is,  prima  fade,  a  cause 
of  action,  wUch,  as  a  matter  of  snbstantiTe  law,  whatever  may  be  the  f  onn 
of  pleading,  requires  a  juttiflcation  If  the  defendant  la  to  escape. 

Approved  in  Connors  v.  Connolly,  86  Conn.  647,  45  L.  R.  A.  (N.  S.) 
564,  86  Atl.  602,  applying  rule  to  closed  shop  agreement;  Tuttle  v. 
Buck,  107  Minn.  150,  131  Am.  St.  Rep.  446,  16  Ann.  Gas.  807,  22  L.  R. 
A.  (N.  8.)  599,  119  N.  W.  948,  upholding  sufficiency  of  complaint  that 
wealthy  and  influential  banker  maliciously  established  barber-shop,  cm- 
ployed  barber  to  carry  on  business,  and  used  personal  influence  to 
attract  customers  from  plaintiff's  shop,  for  sole  purpose  of  maliciously 
injuring  plaintiff;  Baiger  v.  Barringer,  151  N.  C.  438,  19  Ann.  Oas. 
472,  25  L.  R.  A.  (N.  S.)  831,  66  S.  £.  441,  it  is  actionable  nuisance  for 
a  person  to  erect  on  his  own  premises  a  high  board  fence  for  the 
sole  purpose  and  with  the  result  of  injuriously  affecting  his  neighbor 
by  cutting  off  light  and  air  from  latter 's  windows. 

Distinguished  in  dissenting  opinion  in  Barger  v.  Barringer,  161  N.  C. 
444,  19  Ann.  Gas.  472,  25  L.  R.  A.  (K.  B.)  831,  66  S.  £.  444,  majority 
holding  it  is  actionable  nuisance  for  a  person  to  erect  on  his  own 
premises  a  high  board  fence  for  sole  purpose  and  with  result  of  in- 
juriously affecting  his  neighbor  by  cutting  off  light  and  air  from 
latter's  windows. 

The  most  innocent  and  constitutionally  protected  acts  or  omissions  may 
be  made  a  step  in  a  criminal  plot,  and  if  it  is  a  step  in  a  plot  neither  its 
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iiinoc«iiee  nor  tlie  OonttttntiOB  can  preT«iit  the  ponialinieiit  of  the  j^ot  Iff 
Uw. 

Appioyed  in  Badders  v.  United  States,  240  U.  S.  394,  60  L.  Ed.  709, 
36  Sap.  Ct.  368,  placing  of  letters  in  mail  for  purpose  of  executing 
scheme  to  defraud  may  be  made  criminal  offense  as  is  done  by  Crim- 
inal Code,  §  215,  though  fraudulent  scheme  may  be  outside  jurisdiction 
of  Congress;  United  States  v.  Reading  Co.,  226  U.  S.  357,  57  L.  Ed. 
254,  33  Sup.  Ct.  90  (affirming  183  Fed.  470),  parts  of  general  scheme 
of  railroads  to  combine  to  restrain  interstate  commerce,  such  as  con- 
tracts to  acquire  stock  of  another  corporation  and  purchase  by  it  of 
stock  of  coal  companies,  are  part  of  an  ill^^  combination  under  Anti- 
trust Act  of  1902,  which  courts  must  dissolve  irrespective  of  how  l^gal 
title  to  shares  is  held;  Continental  Wall  Paper  Co.  v.  Louis  Voight 
&  Sons  Co.,  212  U.  S.  265,  58  L.  Ed.  506,  29  Sup.  Ct.  280,  holding  con- 
tract whereby  purchaser  of  wall  paper  agreed  to  buy  from  seller  all 
paper  needed  in  business  at  certain  prices,  and  not  to  resell  at  lower 
prices  than  seller  sells,  violates  anti-trust  law  and  is  good  defense  to 
action  for  goods  sold;  Loewe  v.  Lawlor,  208  U.  S.  299,  52  L.  Ed.  500, 
28  Sup.  Ct.  301,  holding  combination  of  labor  organization  to  boycott 
hat  manufacturers,  is  violation  of  Anti-trust  Act  of  1902;  Swift  v. 
United  States,  196  U.  S.  396,  49  L.  Ed.  524,  25  Sup.  Ct.  276,  holding 
combination  of  meat  dealers  to  restrict  competition  of  their  agents  in 
purchase  of  stock,  and  to  control  prices  violates  Anti-trust  Act;  Mon- 
arch Tobacco  Works  v.  American  Tobacco  Co.,  165  F^.  780,  discussing 
sufficiency  of  petition  in  action  for  damages  because  of  iUegal  combina- 
tion in  violation  of  Anti-trust  Act  of  1890;  Allis-Chalmers  Co.  v.  Iron 
Houlders'  Union,  150  Fed.  174,  175,  contract  maintenance  of  pickets 
by  strikers  after  repeated  acts  of  violence,  use  of  epithets,  and  creation 
of  unfriendly  atmosphere  surrounding  workmen  by  pickets,  is  con- 
spiracy within  Wis.  Rev.  Stats.  1898,  §  4466a;  American  Federation  of 
Labor  v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C.  108,  32  L.  R.  A.  (N.  S.) 
748,  enjoining  publication  of  "unfair  list"  in  official  publication  of 
labor  federation;  United  Shoe  Mach.  Co.  v.  La  Chappelle,  212  Mass. 
485,  Ann.  Oaa.  1913D,  715,  99  N.  E.  293,  contract  by  one  having  monop- 
oly of  shoe  machinery  with  one  employed  by  it  to  design  and  improve 
machinery,  the  same  as  it  makes,  with  all  others  employed  for  same 
purpose,  constituting  ninety  per  cent  of  those  skilled  in  making  of 
such  machinery,  that  he  will  assign  to  it  all  inventions  made  by  him 
within  ten  years  after  end  of  employment,  violates  Anti-trust  Act  of 
1890;  State  v.  Van  Pelt,  136  N.  C.  667,  68  L.  B.  A.  760,  49  S.  E.  189, 
holding  insufficient  indictment  for  conspiracy  against  five  carpenters 
charging  attempt  to  boycott  of  lumber  dealer  failing  to  unionize  busi* 
nees;  State  v.  Virginia-Carolina  Chemical  Co.,  71  S.  C.  570,  51  S.  E. 
464,  holding  combination  of  manufacturers  and  venders  of  fertilizers 
violated  Civil  Code  1902,  §  2845,  prohibiting  trusts  and  monopolies; 
State  V.  Virginia-Carolina  Chemical  Co.,  71  S.  C.  569,  570,  51  S.  E. 
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464,  acqaisttion  by  one  corporation  of  other  corporations  engaged  in 
fertilizer  business  under  agreement,  whereby  latter  agreed  not  to  en* 
gage  in  fertilizer  business  in  State  for  certain  period,  violates  State 
Anti-trust  Act;  Standard  Oil  Co.  v.  State,  117  Tenn.  678,  10  L.  B.  A. 
(N.  8.)  1016,  100  S.  W.  720,  where  oil  company  gave  merchant  quan- 
tity of  oil  to  countermand  order  given  competitor,  merchant  was  party 
to  conspiracy  to  lessen  competition  within  anti-trust  law  of  1903. 

Miscellaneous.  Cited  in  In  re  Finley,  1  Cal.  App.  211,  81  Pao.  1046, 
upholding  Penal  Code,  §  246,  imposing  death  penalty  on  life  convict 
committing  aggravated  assault. 

105  V.  a  207-218,  49  la.  Bd.  160,  25  Sop.  Ot.  24,  THOMAS  ▼.  OHIO  8TATB 
UKIVEB8IT7. 

Allegation  tliat  defendant  board  of  tmttees  of  Ohio  State  Univenity 
Is  dtlzen  and  domiciled  in  tliat  State  and  was  created  Vy  and  exists  under 
laws  tliereof ,  is  not  snfllcient  averment  that  it  is  Ohio  corporation,  within 
role  imputing  to  members  of  corporation  citisenship  in  State  creating  it, 
wbeie  Ohio  court  has  held  that  statute  creating  board  did  not  confer  corpo- 
rate powers. 

Approved  in  Wells  v.  Russellville  Anthracite  Coal  Min.  Co.,  206  Fed. 
531y  an  averment  in  a  removal  petition  that  a  corporation  is  a  ''citizen 
and  resident"  of  a  certain  State,  is  insufficient;  Rife  v.  Lumber  Under- 
writers^ 204  Fed.  36,  122  C.  C.  A.  346,  in  action  against  a  Lloyds  asso- 
ciation, allegations  that  defendant  is  "an  association"  and  that  it  is  a 
resident  and  citizen  of  New  York,  and  a  nonresident  of  State  where  suit 
brought,  are  insufficient;  Empire  Rice  Mill  Co.  v.  K.  &  E.  Neumond, 
199  Fed.  802,  applying  rule  in  suit  against  Louisiana  partnership ;  Roun- 
tree  v.  Adams'  Express  Co.,  165  Fed.  155,  91  C.  C.  A.  186,  applying  rule 
where  bill  alleged  that  complainant  was  "joint  stock  company"  duly  or- 
ganized and  existing  under  laws  of  New  York  and  a  citizen  of  that 
State,  and  defendant  was  citizen  of  Missouri  where  suit  brought ;  Saun- 
ders V.  Adams'  Express  Co.,  136  Fed.  495,  joint  stock  company  is  not 
corporation  having  citizenship  for  removal  purposes;  Rees  v.  Olmsted, 
135  Fed.  301,  68  C.  C.  A.  50,  road  commissioners  appointed  by  county 
commissioners  under  91  Ohio  Laws,  p.  543,  are  not  corporation. 

Distinguished  in  Fred  Macey  Co.  v.  Macey,  135  Fed.  727,  68  C.  C.  A. 
363,  allegation  that  plaintiff,  elsewhere  styled  as  partnership  existing 
under  Michigan  laws,  is  citizen  of  Michigan,  is  insufficient  to  show  citi- 
zenship for  Federal  jurisdiction ;  Mathieson  Alkali  Works  v.  Mathieson, 
150  Fed.  243,  80  C.  C.  A.  129,  allegation  that  defendant  was  corporation 
under  laws  of  Virginia,  and  citizen  thereof,  is  sufficient. 

When  Jurisdiction  depends  upon  diverse  dtiiensliip,  absence  of  suffldent 
ftvennents  or  of  facts  on  record  Showing  diverse  citisenship,  is  fatal,  and 
may  be  noticed  by  the  court  sua  sponte. 

XIX— 15 
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Approved  in  Atchison  etc.  Ry.  Co.  v.  Frederickson,  177  Fed.  207,  101 
C.  C.  A.  376,  following  rule ;  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S. 
420,  55  L.  Ed.  524,  31  Snp.  Ct.  460,  appellate  Federal  court  has  juris- 
diction to  consider,  of  its  own  motion,  question  of  jurisdiction  of  Cir- 
cuit Court  of  removed  suit,  as  presenting  separable  controversy,  though 
plaintiff  withdrew  and  did  not  renew  motion  to  remand,  but  went  to  trial 
in  Federal  court;  C.  H.  Nichols  Lumber  Co.  v.  Franson,  203  U.  S.  282, 
51  L.  Ed.  183,  27  Sup.  Ct.  102,  discussing  use  of  certificate  in  determin- 
ing jurisdiction  of  lowef  court;  United  States  Envelope  Co.  v.  Transo 
Paper  Co.,  229  Fed.  579,  applying  rule  in  suit  for  infringement  of  pat- 
ent; Chicago  etc.  Ry.  Co.  v.  Stephens,  218  Fed.  538,  134  C.  C.  A.  263, 
in  action  by  Tennesseean  against  railroad,  allegation  that  defendant  was 
citizen  of  Arkansas  without  alleging  that  it  was  organized  as  corpora- 
tion under  laws  of  Arkansas,,  does  not  show  it  was  "citizen"  of  Arkan- 
sas; J.  J.  McCaskill  Co.  v.  Dickson,  159  Fed.  705,  86  C.  C.  A.  572,  plead- 
ing averring  that  plaintiff's  assignor  was  corporation,  with  principal 
place  of  business  in  Florida,  and  that  defendant  resided  in  Florida,  is 
insufficient  to  show  diversity  of  citizenship;  Anderson  y.  Bassman,  140 
Fed.  11,  denying  jurisdiction  over  suit  to  enjoin  defendants  from  divert- 
ing water  by  ditches  in  some  one  of  which  each  defendant  has  interest, 
where  one  defendant  is  citizen  of  plaintiff's  State;  Knight  ^.  Lutcher 
etc.  Lumber  Co.,  136  Fed.  405,  69  C.  C.  A.  248,  allegation  that  corpora- 
tion is  citizen  of  certain  State,  without  showing  that  it  was  created  by 
laws  of  such  State  is  insufficient. 

Federal  Jurisdiction  or  tlie  facts  upon  wliich  it  rests,  must  be  distinctly 
and  positively  averred  in  pleadings,  or  should  afflrmatively  appear,  with  equal 
distinctness,  in  other  parts  of  record. 

Approved  in  Rife  v.  Lumber  Undei-writers,  204  Fed.  35,  122  C.  C.  A. 
346,  in  action  against  a  Lloyds  association,  allegations  that  defendant  is 
"an  association,"  and  that  it  is  a  resident  and  citizen  of  New  York  and 
a  nonresident  of  State  where  suit  is  brought,  are  insufficient ;  Elk  Garden 
Co.  V.  T.  W.  Thayer  Co.,  179  Fed.  561,  arguendo. 

For  purpose  of  Federal  Jorladlction  stockholders  are  presumed  to  be 
citizens  of  the  State  of  the  corporation's  creation. 

Approved  in  Derk  P.  Tonkerman  Co.  v.  Fuller's  Ad.  Agency,  135  Fed. 
614,  where  declaration  by  partnership  alleged  it  was  organized  under 
Michigan  statute  and  could  sue  and  be  sued  in  firm  name,  and  that  each 
partner  was  citizen  of  Michigan,  citizenship  of  partners  sufficiently 
alleged. 

When  question  of  Jurisdiction  of  Circuit  Court  rests  on  diverse  citisen- 
ship,  court  will  in  suit  by  or  against  a  partnership,  look  to  dtisenship  of 
partnership. 

Distinguished  in  United  States  v.  Adams'  Express  Co.,  229  U.  S.  389, 
67  L.  Ed.  1240,  33  Sup.  Ct.  878,  joint  stock  association  organized  under 
New  York  laws  to  do  express  business,  is  subject  to  criminal  prosecu- 
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tion  under  amendment  of  1910,  §  10,  of  Interstate  Commerce  Act ;  Mc- 
Laughlin Bros.  V.  Hallowell,  228  U.  S.  290,  57  L.  Ed.  840,  33  Sup.  Ct. 
465,  construing  order  remanding  suit  against  partnership. 

195  U.  8.  219-223,  49  Ii.  Bd.  167,  25  Snp.  Ot.  16,  WRIGHT  ▼.  LOUISVILXiB 
ft  NASHVILIA  B.  B.  00. 

Shares  of  stock  in  foreign  corporation  held  by  domestic  corporation,  are 
taxable  as  property  of  latter  *nnder  Oeorgla  Oonstitutlon  and  statutes. 

Approved  in  Central  of  Georgia  Ry.  Co.  v.  Wright,  166  Fed.  159,  and 
Greene  County  v.  Wright,  126  Ga.  509,  54  S.  E.  953,  both  following  rule ; 
Hawley  v.  City  of  Maiden,  232  U.  S.  10,  Ann.  Oas.  19160,  842,  58  L.  Ed. 
482,  34  Sup.  Ct.  201,  taxation  of  resident  of  State  under  Massachusetts 
statute  upon  shares  of  stock  held  by  him  in  foreign  corporations  which 
do  no  business  and  have  no  property  in  State,  does  not  take  property 
without  due  process;  Darnell  v.  Indiana,  226  U.  S.  398,  57  L.  Ed.  272, 
33  Sup.  Ct.  120  (affirming  174  Ind.  155,  157,  90  N.  E.  773,  774),  taxing 
shares  of  foreign  corporations  when  owned  by  inhabitants  of  State,  as 
is  done  by  Indiana  statute,  does  not  deny  owner  equal  protection  of 
laws;  Greene  Co.  v.  Wright,  126  Ga.  509,  54  S.  E.  953,  Georgia  R.  R. 
etc.  Co.  V.  Wright,  124  Ga.  602,  609,  53  S.  E.  254,  257,  and  Georgia  R.  R. 
etc.  Co.  V.  Wright,  125  Ga.  601,  54  S.  E.  57,  all  holding  failure  to  tax 
shares  in  domestic  corporations  while  taxing  shares  in  foreign  corpora- 
tions is  not  denial  of  equal  protection;  Hunt  v.  Board  of  Commrs.  of 
Allen  County,  82  Kan.  828,  109  Pac.  107,  owner  of  shares  in  corpora- 
tion organized  and  having  principal  place  of  business  in  another  State, 
is  not  entitled  to  deduction  from  assessment  of  shares,  though  capital  of 
corporation  is  invested  in  real  and  personal  property  which  is  taxed 
in  this  State;  Denver  y.  Hobbs'  Estate,  58  Colo.  229,  144  Pac.  877, 
arguendo. 

Distinguished  in  Central  of  Georgia  Ry.  Co.  v.  Wright,  207  U.  S.  132, 
141,  12  Ann.  Gas.  468,  52  L.  Ed.  139,  148,  28  Sup.  Ct.  47,  due  process 
of  law  is  not  afforded  by  system  of  taxation  prescribed  by  Georgia  Code, 
under  which  valuation  of  property  not  returned  for  taxation,  made  by 
taxing  officer  without  notice,  concludes  taxpayer. 

Liability  to  taxation  within  State  of  shares  of  stock  of  foreign  cor- 
poration.   Note,  Ann.  Oaa.  1916G,  829,  831. 

Taxation  of  proi)erty  in  two  States  as  double  taxation.    Note,  15 
Ann.  Oaa.  895. 

Situs,  as  between  different  States  or  countries,  of  personal  property 
for  tax  purposes.    Note,  L.  R.  A.  19150,  943,  944. 

Miscellaneous.  Cited  in  Central  of  Georgia  Ry.  Co.  v.  Wright,  166 
Fed.  156,  reciting  history  of  litigation;  City  of  Lancaster  v.  Pope,  156 
Ky.  3,  Ann.  Oas.  19150,  752,  160  S.  W.  510,  generally. 
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195  U.  a  22a-242,  49  li.  Ed.  169,  25  Bap.  Ot  18,  DOBBINS  T.  UOS  AH- 


Mnnidptl  ozcUnaiice  narrowing  Umlts  witliln  wbich  gasworks  may  bs 
liuUt  and  maintained,  so  as  to  include  property  porcbased  for  that  purpose 
before  limits  changed  and  on  which  construction  was  then  proeeeding,  rio- 
lates  Fourteenth  Amendment,  where  change  in  limits  not  demanded  hy  public 
welfare. 

Approved  in  Daly  y.  Elton,  195  U.  S.  242,  49  L.  Ed.  178,  25  Sup.  Ct. 
22,  following  rule;  Nolen  v.  Riechman,  225  Fed.  822,  823,  upholding 
Tennessee  act  of  1915,  defining  common  carriers  and  prohibiting  use  of 
streets  by  such  carriers  without  city  permits,  as  applied  to  ''jitneys"; 
Douglas  Park  Jockey  Club  v.  Grainger,  146  Fed.  423,  construing  Ken- 
tucky act  of  1906,  regulating  racing;  Abbey  Land  etc.  Co.  y.  San  Mateo, 
167  Cal.  438,  Ann.  Oas.  19150,  804,  52  L.  E.  A.  (N.  S.)  408,  139  Pac. 
1069,  holding  void  county  ordinance  prohibiting  maintenance  in  any  one 
township  of  more  than  one  crematory. 

Distinguished  in  Missouri  Pacific  Ry.  Co.  y.  Omaha,  235  U.  S.  130, 
59  L.  Ed.  161,  35  Sup.  Ct.  82,  upholding  right  to  compel  railroad  to 
build  overhead  street  crossing  at  own  expense;  Laurel  Hill  Cemetery  y. 
San  Francisco,  216  U.  S.  365,  54  L.  Ed.  519,  30  Sup.  Ct.  301  (affirming 
152  Cal.  476,  14  Ann.  Gas.  1080,  27  L.  R.  A.  (N.  8.)  260,  93  Pac.  74), 
cemetery  association  owning  burial-ground  in  San  Francisco  is  not  de- 
prived of  property  without  due  process  by  ordinance  forbidding  burials 
within  city  limits;  Curtice  Bros.  Co.  y.  Barnard,  209  Fed.  592,  126 
C.  C.  A.  411,  upholding  Indiana  act  of  1907,  defining  adulterated  foods, 
and  rule  of  board  of  health  prohibiting  use  of  benzoate  of  soda  as  a 
preservative;  Grainger  y.  Douglas  Park  Jockey  Club,  148  Fed.  520,  537, 
8  Ann.  Gas.  997,  78  C.  C.  A.  199,  upholding  Kentucky  act  of  1906,  regu- 
lating racing  of  running  horses  and  excepting  from  its  provisions  trot- 
ting races  and  races  conducted  by  fair  associations. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Oa£.  1915A,  899,  901,  902,  904. 

Equity  will  enjoin  criminal  proceedings  under  void  municipal  ordinance 
where  property  rights  will  be  destroyed  by  its  enforcement. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  355,  60  L.  Ed. 
686,  36  Sup.  Ct.  374,  Weyman-Bruton  Co.  7.  Ladd,  231  Fed.  901,  Van 
Deman  &  Lewis  Co.  v.  Rast,  214  Fed.  831,  Philadelphia  Co.  v.  Dickin- 
son, 33  App.  D.  C.  347,  and  Yale  Theater  Co.  y.  Lawton,  35  Okl.  446, 
130  Pac.  136,  all  following  rule;  Truaz  v.  Raich,  239  U.  S.  38,  60  L.  Ed. 
134,  36  Sup.  Ct.  9,  upholding  equity  jurisdiction  to  restrain  prosecution 
of  employer  under  Arizona  anti-alien  labor  law,  at  instance  of  alien 
employee  who  asserts  act  violates  Federal  Constitution,  and  that  its  en- 
forcement will  result  in  his  ininicdiate  discharge  from  employment; 
Simon  v.  Southern  Ry.  Co.,  236  U.  S.  128,  59  L.  Ed.  499,  35  Sup.  Ct.  255, 
upholding  Circuit  Court's  jurisdiction  to  enjoin  enforcement  of  State 
judgment  obtained  by  fraud  and  without  notice;  Philadelphia  Co.  y. 
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Stimson,  223  IT.  S.  621,  56  L.  EcL  677,  32  Sup.  Ct.  340,  one  whose  prop- 
erty rights  have  been  inTaded  in  fixing  harbor  lines  may  maintain  suit 
to  restrain  Secretary  of  War  from  instituting  criminal  proceedings 
against  him  in  accordance  with  Act  of  March  3,  1899,  §§  11, 12,  17,  for 
undertaking  reclamation  and  occupation  of  his  land  beyond  prescribed 
harbor  limits;  Evansville  Brewing  Assn.  y.  Excise  Commission,  225  Fed. 
206,  dismissing  bill  to  restrain  Alabama  excise  commission  for  requir- 
ing licensed  liquor  dealers  to  abstain  from  selling  product  of  complain- 
ant's brewery  until  license  fee  had  been  as  required  by  State  law  alleged 
to  be  void ;  Ex  parte  Toung,  209  U.  S.  162, 14  Ann.  Oas.  764, 13  L.  R.  A. 
(R.  S.)  932,  52  L.  Ed.  730,  28  Sup.  Ct.  441,  upholding  power  of  Federal 
eourt  first  obtaining  jurisdiction  of  subject  matter,  to  enjoin  State  At- 
torney General  from  proceeding  in  State  court  to  enforce  rate  statute 
alleged  to  be  void;  '-iittle  v.  Tanner,  208  Fed.  609,  enjoining  enforce- 
ment of  Washington  Anti-trading  Stamp  Act;  Kansas  City  Gas  Co.  v. 
Kansas  City,  198  Fed.  609,  510,  511,  518,  enjoining  enforcement  of  ordi- 
nance requiring  company  having  franchise  to  supply  natural  gas  at  rea- 
sonable and  practical  pressure,  to  maintain  prescribed  pressure  at  alF 
times,  where  maintenance  of  such  pressure  at  all  times  was  impossible; 
Shawnee  Milling  Co.  v.  Temple,  179  Fed.  519,  refusing  to  enjiin  Federal 
officers  from  issuing  process  for  seizure  of  flour  under  Pure  Food  Act 
of  1906;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  157  Fed.  954, 
959,  upholding  jurisdiction  to  enjoin  State  officers  from  taking  threat- 
ened action  under  State  statute  fixing  railroad  rates,  where  Federal 
court  has  granted  preliminary  injunction  pending  final  hearing;  Abbey 
Land  etc.  Co.  v.  San  Mateo,  167  Cal.  440,  Ann.  Gas.  19150,  804,  52 
L.  R.  A.  (N.  8.)  408,  139  Pac.  1070,  enjoining  enforcement  of  ordinance 
prohibiting  more  than  one  crematory  in  any  one  township;  Brown  v. 
Nichols,  93  Kan.  740,  L.  R.  A.  1916D,  327,  146  Pac.  563,  upholding  in- 
junction proceedings  to  restrain  enforcement  of  ordinance  prohibiting 
one  operating  machine-shop  from  using  streets  in  bringing  and  taking 
traction  engines  to  and  from  his  shop;  State  v.  Snelling,  71  Kan.  504, 
80  Pac.  967,  where  court  had  enjoined  county  attorney  from  causing 
arrest  of  persons  laying  gas-pipes  in  streets  and  had  also  enjoined  magis- 
trate from  issuing  warrants  therefor,  mandamus  will  not  issue  to  compel 
magistrate  to  file  complaint  and  issue  warrant  for  same  crime  against 
same  person  at  suit  of  another  attorney;  Patout  Bros.  v.  Mayor  etc.  of 
New  Iberia,  138  La.  699,  70  South.  616,  enjoining  enforcement  of  illegal 
ordinance  making  it  an  offense  to  erect  livery-stable  in  city,  at  suit  of 
livery-stable  man  who  had  hauled  lumber  to  make  addition  to  his  barn, 
though  work  had  not  been  commenced;  Le  Blanc  v.  New  Orleans,  138 
La.  263,  70  South.  219,  discussing  right  to  enjoin  enforcement  of  ordi- 
nance regulating  "jitneys*';  Clark  v.  Hartford  Agricultural  etc.  Assn., 
118  Md.  614,  615,  85  Atl.  505,  enjoining  enforcement  of  statute  regu- 
lating horseraeing  pending  determination  of  its  legality,  at  suit  of  asso- 
ciation licensed  thereunder;  Greene  v.  Cook,  219  Mass.  127,  106  N.  E. 
576,  enjoining  enforcement  of  void  ordinance  requiring  license  of  and 
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fixing  prices  to  be  charged  by  ice  dealers ;  Michigan  Salt  Works  v.  Baird, 
173  Mich.  662,  139  N.  W.  1033,  enjoining  officers  from  collecting  fees 
under  and  enforcing  inspection  law  claimed  to  be  .void ;  Jewel  Tea  Co. 
V.  City  of  Carthage,  257  Mo.  391,  165  S.  W.  746,  restraining  enforce- 
ment of  ordinance  invalid  as  against  foreign  corporation  and  its  sales 
agent  as  interference  with  interstate  commerce;  Coal  &  Coke  Ry.  Co. 
V.  Conley,  67  W.  Va.  149,  67  S.  E.  622,  discussing  right  of  railroad  to 
enjoin  enforcement  of  "Two  Cent  Rate  Act"  of  1907;  Fellows  v.  Charles- 
ton, 62  W.  Va.  667, 125  Am.  St.  Rep.  990,  13  Aim.  Ga8.'1185, 13  L.  R.  A. 
(N.  S.)  737,  59  S.  E.  624,  applying  rule  in  suit  to  enjoin  enforcement 
of  ordinance  requiring  permit  to  build  house;  Nolen  v.  Riechman,  225 
Fed.  817,  Jewel  Tea  Co.  v.  Lee's  Summit,  198  Fed.  535,  Central  of 
Georgia  Ry.  Co.  v.  Railroad  Commission,  161  Fed.  969,  Ex  pai'te  Wood, 
155  Fed.  193,  Atlantic  Coast  Line  R.  Co.  v.  Goldsboro,  155  N.  C.  366, 
71  S.  E.  518,  and  Flaherty  v.  Fleming,  58  W.  Va.  675,  52  S.  E.  860,  all 
arguendo. 

Explained  in  St.  Louis  etc.  R.  Co.  v.  Allen,  181  Fed.  721,  722,  Circuit 
Court  cannot,  under  Rev.  Stats.,  §  720,  enjoin  proceedings  in  State  court 
based  on  State  statute,  though  statute  is  void  and  an  invasion  of  prop- 
erty rights. 

Distinguished  in  Moss  &  Co.  v.  McCarthy,  191  #ed.  206,  refusing  to 
enjoin  enforcement  of  city  ordinance  prohibiting  bueket-shoxM ;  Logan 
&  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  574,  576,  refusing  to  enjoin 
prosecution  of  criminal  action  under  alleged  void  State  bucket-shop 
law ;  Mayor  etc.  of  Shellman  v.  Saxon,  134  Ga.  32,  27  L.  R.  A.  (K.  S.) 
452,  67  S.  E.  439,  refusing  to  enjoin  enforcement  of  liquor  ordinance 
at  suit  of  one  who  had  been  convicted  thereunder  and  who  had  taken 
case  up  to  higher  court  on  certiorari;  Snouffer  &  Ford  v.  Tipton,  161 
Iowa,  231,  L.  R.  A.  1915B,  173,  142  N.  W.  100,  upholding  denial  of  tem- 
porary injunction  restraining  city  from  interfering  by  criminal  process 
with  contractors  who  were  removing  pavement  constructed  by  them  and 
which  had  not  been  paid  for;  Pleasants  v.  Smith,  90  Miss.  450,  122  Am. 
St.  Rep.  317,  9  L.  R.  A.  (N.  S.)  773,  43  South.  476,  refusing  to  enjoin 
others  from  making  affidavits  against  merchant  and  arresting  and  fining 
him  for  disturbing  peace  in  using  megaphone  to  call  attention  to  clear- 
ance sale ;  State  v.  Southern  Ry.  Co.,  145  N.  C.  545,  13  L.  R.  A.  (N.  S.)' 
966,  59  S.  E.  687,  considering  right  to  enjoin  enforcement  of  Maximum 
Passenger  Rate  Act  of  1907;  J.  W.  Kelly  &  Co.  v.  Conner,  122  Tenn. 
370,  381,  385,  386,  387,  25  L.  R.  A.  (N.  S.)  201,  123  S.  W.  630,  633,  634, 
refusing  to  enjoin  prosecution  of  violations  of  act  of  1909,  prohibiting 
sale  of  liquor  within  four  miles  of  schools. 

Power  of  equity  to  enjoin  criminal  prosecution.    Notes,  19  Ann. 
Gas.  460;  Ann.  Oas.  1916C,  1155. 

Injunction  against  prosecution  under  invalid  ordinance.    Note^  6 
Ann.  Gas.  1013,  1014. 
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Injunction  against  criminal  or  quasi-criminal  prosecution.    Note,  2 
L.  B.  A.  (N.  8.)  636. 

Every  Intendment  la  to  be  made  in  favor  of  lawfulness  of  exercise  of 
municipal  power,  making  regulations  to  promote  health  and  safety,  and  it 
is  not  province  of  courts,  except  in  clear  cases  to  interfere  with  such  power. 

Approved  in  California  Reduction  Co.  v.  Sanitary  Reduction  Works, 
199  U.  S.  319,  50  L.  Ed.  210,  26  Sup.  Ct.  100,  upholding  San  Francisco 
ordinance  requiring  all  garbage  to  be  delivered  at  specified  crematory 
then  'to  be  cremated  at  expense  of  conveyor;  Crescent  Liquor  Co.  v. 
Piatt,  148  Fed.  898,  holding  void  W.  Va.  Acts  1903,  p.  130,  relating 
to  carriage  of  liquors  by  common  carriers;  Hume  v.  Laurel  Hill  Ceme- 
tery, 142  Fed.  566,  holding  void  ordinance  prohibiting  burials  within 
county  embracing  large  tracts  of  unoccupied  land;  Dreyfus  v.  Boone,  88 
Ark,  360,  361,  114  S.  W.  721,  upholding  ordinance  requiring  removal  at 
suitable  intervals  of  deposits  from  unsewered  privies  and  granting  ex- 
clusive privilege  therefor  at  fixed  price;  Watson  v.  State,  105  Md.  658, 
66  Atl.  639,  upholding  statute  r^ulating  practice  of  medicine;  Board 
of  Health  v.  Court  of  Common  Pleas,  83  N.  J.  L.  396,  85  Atl.  219,  con- 
struing statute  empowering  local  boards  of  health  to  prescribe  quaran- 
tine regulations ;  State  v.  Marble,  72  Ohio  St.  34,  106  Am.  St.  R«p.  570, 
70  L.  R.  A.  835,  73  N.  E.  1066,  upholding  act  regulating  practice  of 
medicine  as  against  Christian  Science  practitioners;  Houston  etc.  Ry. 
Co.  V.  Dallas,  98  Tex.  415,  84  S.  W.  653,  upholding  ordinance  requiring 
railroads  to  reduce  tracks  at  crossings  to  grdde. 

Distinguished  in  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  536, 
8  Ann.  Oas.  997,  78  C.  C.  A.  199,  upholding  Kentucky  act  of  1906,  regu- 
lating racing  of  running  horses  and  excepting  from  its  provisions  trot- 
ting races  and  races  conducted  by  fair  associations. 

Iieglslature  may  not  under  guise  of  protecting  public  interests,  arbi- 
trarily interfere  with  private  business  or  impose  unusual  and  unnecessary 
restrictions  upon  lawful  occupations.  Its  determination  as  to  what  is  proper 
exercise  of  police  power  is  not  conclusive  but  is  subject  to  judicial  super- 
vision. 

Approved  in  New  York  ex  rel.  Silz  v.  Hesterberg,  211  IT.  S.  39,  53 
L.  Ed.  79,  29  Sup.  Ct.  10,  upholding  New  York  act  of  1900,  prohibiting 
possession  of  game  out  of  season,  as  against  game  taken  in  foreign  coun- 
try during  open  season  there;  Union  Oil  Co.  v.  Portland,  198  Fed.  443, 
upholding  ordinance  designating  new  limits  for  storage  of  fuel  oil  as 
against  property  owner  whose  land  was  within  new  limits ;  United  States 
V.  Delaware  &  H.  Co.,  164  Fed.  236,  upholding  judicial  x)ower  to  review 
State  statute  passed  under  alleged  police  power ;  Sterrett  &  Oborle  Pack- 
ing Co.  V.  Portland,  79  Or.  272,  154  Pac.  414,  ordinance  providing  for 
inspection  of  slaughter-houses  without  city  as  condition  precedent  to  sale 
of  products  within  city,  but  exempting  slaughter-houses  subject  to  Fed- 
eral inspection  laws,  is  void  in  so  far  as  it  provides  higher  inspection 
r^ulations  than  those  fixed  by  Federal  rules;  Motlow  v.  State^  125 
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Tenn.  691,  146  S.  W.  189,  upholding  act  of  1909,  prohibiting  manufac- 
ture for  sale  of  any  intoxicating  liquor  except  alcohol  of  one  hundred 
and  eighty-eight  proof  for  medicinal  and  chemical  purposes;  dissenting 
opinion  in  People  v.  Crane,  214  N.  T.  195,  Ann.  Oaa.  1915B,  1254,  108 
N.  E.  441,  majority  upholding  labor  law  providing  for  employment  of 
citizens  of  State  only  on  public  works ;  Larabee  v.  DoUey,  175  Fed.  391, 
arguendo. 

Distinguished  in  New  Orleans  v.  Murat,  119  La.  1099,  44  South.  901, 
upholding  ordinance  regulating  dairies. 

Statutes  and  ordinances  are  subject  to  Judleial  review  to  determine 
whether  they  are  lawful  exercise  of  police  power  or  whether  they  are  an 
unwarranted  and  arbitrary  interference  with  constitutional  rights  to  carry 
on  lawfnl  business,  to  make  contracts  or  to  use  and  enjoy  property. 

Approved  in  dissenting  opinion  in  McDermott  v.  State,  143  Wis.  38, 
21  Ann.  Gas.  1315,  126  N.  W.  893,  majority  upholding  act  of  1907,  r^u- 
lating  sales  and  branding  of  syrups;  Matter  of  Application  of  Throop, 
169  Cal.  99,  145  Pac.  1031,  holding  void  Pasadena  ordinance  prescribing 
districts  for  maintenance  of  stone-crushers;  New  Orleans  Baseball  etc. 
Co.  V.  New  Orleans,  118  La.  235,  118  Am.  St.  Rep.  866,  10  Ann.  Oas. 
757,  7  L.  R.  A.  (N.  S.)  1014,  42  South.  786,  enjoining  enforcement  of 
ordinance  excluding  erection  or  operation  of  baseball  parks  within  cer- 
tain limits;  Baltimore  etc.  R.  Co.  v.  Waters,  106  Md.  421,  12  L.  R.  A. 
(N.  S.)  826,  66  Atl.  694,  holding  void  act  of  1906,  prohibiting  construc- 
tion of  steam  railroad  wilhin  certain  territory;  State  v.  Dannenberg, 
151  N.  C.  721,  26  L.  R.  A.  (N.  S.)  890,  66  S.  E.  303,  upholding  city  ordi- 
nance imposing  license  tax  of  one  thousand  dollars  on  persons  selling 
near  beer;  Kirk  v.  Wyman,  83  S.  C.  381,  23  L.  R.  A.  (N.  8.)  1188,  65 
S.  E.  390,  upholding  Civil  Code  1902,  §  1099,  conferring  on  boards  of 
health  power  to  make  rules  for  preservation  of  public  health ;  St.  Louis 
etc.  Ry.  Co.  v.  Griffin,  106  Tex.  488,  171  S.  W.  707,  holding  void  black- 
listing law  of  1911;  dissenting  opinion  in  Ex  parte  Blardone,  55  Tex. 
Cr.  197,  21  L.  R.  A.  (N.  S.)  607,  116  S.  W.  1200,  majority  upholding 
act  of  1907,  prohibiting  sale  of  wild  ducks. 

Distinguished  in  dissenting  opinion  in  Kirk  v.  Wyman,  83  S.  G.  387, 
23  L.  R,  A.  (N.  S.)  1188,  65  S.  E.  392,  majority  upholding  Civil  Code 
1902,  §  1099,  conferring  on  boards  of  health  power  to  make  rules  for 
preservation  of  board  of  health. 

The  right  to  exercise  police  power  is  a  continuing  one,  and  a  businees 
lawful  today,  may  in  future,  because  of  changed  conditions  become  a  menace 
to  public  health  and  welfare. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  368,  60  L.  £d. 
691,  36  Sup.  Ct.  379,  upholding  Florida  Anti-trading  Stamp  Act  of  1913 ; 
Goytino  v.  McAleer,  10  CaL  App.  684,  685,  103  Pac.  174,  175,  upholding 
refusal  to  issue  license  for  pooboom;  Welch  v.  Swasey,  193  Mass.  376, 
118  Am.  St.  Rep.  623,  79  N.  E.  747,  upholding  act  of  1906,  giving  com- 
missioners power  to  regulate  height  of  buildings,  and  rule  thereunder 
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reflating  height  of  buildings  in  residence  district;  Douglas  v.  City 
CoaneU  of  Greenville,  92  S.  C.  382,  49  L.  B.  A.  (N.  S.)  968,  76  S.  E.  690, 
upholding  ordinance  restricting  location  of  liveiy-stables  aa  to  one  who 
had  bought  lot  and  commenced  building  operations  at  eonsiderable  ex- 
pense before  ordinance  adopted;  Shreveport  Traction  Go.  v.  Shreveport, 
122  La.  11,  129  Ajn.  St.  Bep.  846,  47  South.  44,  and  People  v.  Depart- 
ment of  Health,  189  N.  Y.  196,  IS  L.  B.  A.  (N.  S.)  894,  82  N.  E.  190, 
both  arguendo. 

Wbere  facts  as  to  situatloii  and  condltloiia  are  sucli  as  to  eatablidi  ezer- 
dn  of  tlia  police  power  in  sucli  maiuMr  at  to  oppxeas  or  dlacximlnata  against 
a  daas  or  an  Indlvldnal,  tbe  courts  will  canalder  soch  poxpoae  In  detennln- 
fng  Talldlty  of  the  ordinance. 

Approved  in  State  y.  Clement  Nat.  Bank,  84  Yt.  188,  Ann.  Oaa.  1912D, 
88,  78  AtL  963,  construing  Yt.  Pub.  Stats.  804-820,  relating  to  taxation 
of  interest  bearing  national  bank  deposits. 

Distinguished  in  Ex  parte  Hadacheck,  166  €al.  423,  132  Pac.  687,  up- 
holding ordinance  prohibiting  manufacture  of  brick  in  certain  districts. 

195  v.  &  242-243^  49  X..  Bd.  177,  26  Sop.  Ot  2%  DALT  T.  BLVOK. 

Not  cited. 

196  XX.  8.  243-252,  49  L.  Ed.  178»  25  Bop.  Ot.  65.  B&ADFOBD  T.  80XJTHSBN 
BT.  OO. 

The  rl£^t  to  proaecute  writ  of  error  from  Circuit  Oonrt  of  Appeals  with- 
out coat  bond  ia  not  glren  by  act  of  July  20, 1892. 

Approved  in  The  George  Hill,  192  Fed.  1022,  112  G.  0.  A.  666,  and 
Taylor  v.  Adams'  Express  Co.,  164  Fed.  617,  90  C.  C.  A.  626,  both  fol- 
lowing rule;  Kinney  y.  Plymouth  Rock  Squab  Co.,  236  U.  S.  46,  69  L.  Ed. 
468,  35  Sup.  Ct.  236,  applying  rule  -under  amendment  of  1910;  In  re 
Bradford's  Petition,  139  Fed.  618,  71  C.  C.  A.  334,  enforcing  rule  requir- 
ing printing  of  transcripts  against  paupers;  Hale  v.  Duckett,  43  App. 
D.  C.  287,  arguendo. 

Clrcnlt  Court  of  Appeals  cannot»  without  statutory  authority,  permit 
prosecntion  in  forma  pauperis  of  writ  of  error  sued  out  in  that  court. 

Approved  in  Goodwin  v.  Bickford,  20  Okl.  94,  129  Am.  St.  R^.  729, 
93  Pac.  549,  District  Court  of  Oklahoma  cannot  impose  rule  requiring 
that  party  appealing  cause  from  probate  to  District  Court,  shall  deposit 
with  clerk  of  District  Court  fee  for  costs  of  clerk,  on  penalty  of  dis- 
missal of  appeal. 

Distinguished  in  United  States  t.  Matheson,  4  Alaska,  42,  where  de- 
fendant was  tried  for  murder  in  first  degree  and  on  verdict  of  guilty 
•was  sentenced  for  life,  he  is  entitled  to  writ  of  error  to  Supreme  Court 
of  United  States  in  forma  pauperis  under  section  6  of  Act  of  Congress 
of  February  6,  1889. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note^  66  L.  R.  A.  868. 
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"Caase  of  action"  comprises  sfvery  tMCt  a  plaintiff  is  obliged  to  prore 
in  order  to  obtain  Judgment. 

Approved  in  Baltimore  etc.  R.  Co.  v.  Reed,  223  Fed.  691,  692,  139 
C.  C.  A.  192,  10  N.  C.  C.  A.  110,  where  Maryland  railroad  operating 
railroad  from  Chicago  to  New  York  sold  ticket  in  Chicago  to  New  York, 
and  passenger  was  injured  in  wreck  in  Indiana,  Indiana  limitations 
statute  governed  action  brought  in  Ohio  and  removed  to  Federal  court. 

196  U.  B.  262-256,  49  !■.  Ed.  182,  25  Sup.  Ot.  68,  NEW  V.  OKLAHOMA. 

Supreme  Court  has  no  Jniisdiction  to  review  judgment  of  Supreme  Court 
of  Oklahoma  Territory  in  capital  cases. 

Cited  in  Miller  v.  Oklahoma,  149  Fed.  333,  9  Ann.  Cas.  S89,  79  C.  C.  A. 
268,  upholding  Circuit  Court*  of  Appeals  jurisdiction  on  error  to  review 
conviction  for  grand  larceny  in  violation  of  territorial  laws,  affirmed  by 
territorial  Supreme  Court;  Matter  of  Morgan,  203  U.  S.  103,  61  L.  Ed. 
108,  27  Sup.  Ct.  25,  arguendo. 

Supreme  Court  is  not  bound  on  question  of  its  jurisdiction  by  prior  case 
in  whicb  jurisdiction  was  entertained  without  any  suggestion  as  to  lack  of  it. 
Approved  in  Kentucky  Coal  Lands  Co.  v.  Mineral  Development  Co., 
219  Fed.  56,  133  C.  C.  A.  151,  in  subsequent  action  at  law  between 
different  parties,  bnt  involving  same  survey,  where  there  is  additional 
•  evidence  raising  new  questions  of  fact,  prior  decision  of  Circuit  Court 
of  Appeals  in  equity  suit  does  not  preclude  submission  of  such  questions 
to  jury. 

Instruction  in  homicide  cases  upon  rule  of  reasonable  doubt  with 
reference  to  cause  of  death.    Note,  49  L.  B.  A.  (N.  S.)  915. 

195  tr.  a  267-270,  49  L.  Ed.  184,  25  Sup.  Ct.  70,  NATIONAI.  EXCHAKaE 
BANK  V.  WILEY. 

Judgment  taken  under  warrant  of  attorney  annexed  to  promissory  note 
authorizing  confession  of  judgment  in  favor  of  holder,  is  not  protected  by 
Constitution,  when  sued  on  in  another  State,  from  collateral  attack  on 
ground  that  judgment  creditor  was  not  in  fact  the  holder. 

Approved  in  Haddock  v.  Haddock,  201  U.  S.  573,  109  Am.  St.  Rep. 
261,  50  L.  Ed.  871,  26  Sup.  Ct.  525,  mere  domicile  of  one  spouse  gives 
110  jurisdiction  to  decree  divorce  enforceable  in  other  State  against  non- 
resident defendant  servjed  by  publication;  Thompson  v.  Thompson,  35 
App.  D.  C.  18,  divorce  decree  rendered  in  Virginia,  where  plaintiff  was 
domiciled,  in  suit  commenced  prior  to  suit  herein  for  maintenance  is 
bar  to  latter  suit,  where  there  was  no  service  in  latter  suit  prior  to 
divorce  decree;  Dickinson  v.  Belden,  268  111.  Ill,  108  N.  E.  1014,  pro- 
ceedings to  construe  will  in  probate  of  Massachusetts  at  suit  of  ancil- 
lary executor  are  in  rem  and  none  of  claimants  in  this  State  are  thereby 
estopped  from  contending  for  different  basis  of  distribution  from  one 
there  adopted;  Forsyth  v.  Barnes,  228  III.  333,  10  Ann.  Cas.  710,  81 
N.  E.  1030,  full  faith  and  credit  clause  does  not  prevent  inquiry  into 
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jurisdiction ;  Irose  v.  Balla,  181  Ind.  497,  501,  104  N.  E.  854,  855,  dis- 
enssing  right  of  court  to  inquire  into  validity  of  foreign  judgment 
entered  on  warrant  of  attorney,  in  suit  thereon;  Hazel  v.  Jacobs,  78 
N.  J.  L.  463,  20  Ann.  Gas.  260,  27  L.  B.  A.  (K.  8.)  1066,  75  Atl.  904, 
where  judgment  on  note  was  entered  by  Delaware  justice  of  peace  by 
virtue  of  warrant  of  attorney  signed  by  maker  authorizing  any  justice 
of  peace  to  enter  judgment  thereon,  record  of  judgment  so  entered  is 
entitled  to  full  faith  and  credit  in  New  Jersey  though  there  was  no 
process  served  upon  or  appearance  by  defendant  in  Delaware;  Half  hill 
V.  Malick,  145  Wis.  211,  129  N.  W.  1091,  objection  that  judgment  credi- 
tor was  not  real  party  in  interest  cannot  be  raised  on  collateral  attack. 
Distinguished  in  Converse  v.  Hamilton,  224  U.  S.  260,  Ann.  Oaa. 
1913D,  1292,  56  L.  Ed.  756,  32  Sup.  Ct.  415,  refusal  of  Wisconsin  courts 
to  permit  action  to  enforce  double  stockholders  liability  in  Minnesota 
corporation,  by  receiver  appointed  in  Minnesota,  denies  full  faith  and 
credit  to  proceedings  in  Minnesota. 

Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  Bep. 
326. 

Validity  and  effect  in  one  State  of  judgment  rendered  on  warrant 
of  attorney  in  another  State.    Note,  20  Ann.  Gas.  262. 

I>a6  procaw  of  law  is  wanting  in  inroceedlngs  by  which'  Judgment  is 
taken  under  warrant  of  attorney  to  confess  Judgment  in  favor  of  holder,  if 
prior  to  snit  party  in  whose  favor  Judgment  creditor  has  ceased  to  own  note. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Whitley,  237  U.  S.  496,  L.  R.  A. 
1915F,  736,  59  L.  Ed.  1068,  35  Sup.  Ct.  655,  mother's  right  to  sue  as 
heir  in  Idaho  under  Idaho  statute  upon  claim  for  damages  for  wrong- 
ful death  of  son,  is  not  barred  by  Washington  judgment  in  action 
brought  by  administratrix  appointed  under  Tennessee  laws,  to  which 
action  mother  wa»  not  party. 

Powers  of  attorney  to  confess  Judgment  must  be  ftxlctly  construed. 

Approved  in  Smith  v.  Willing,  123  Wis.  382, 101  N.  W.  694,  provision 
of  note  that  attorney  may  confesa  judgment  in  favor  of  holder  does 
not  make  it  payable  to  bearer  where  name  of  payee  omitted  from  note. 

Distinguished  in  Miller  v.  Miller,  90  Wash.  338,  156  Pac.  10,  holding 
judgment  on  note  containing  warrant  of  attorney  to  confess  judcrment 
without  service  of  process  on  maker,  is  entitled  to  full  faith  and  credit. 

''Holder"  is  a  general  word  applied  to  anyone  in  actual  or  constructive 
poaes8i<m  of  the  bill  and  entitled  at  law  to  recover  or  receive  its  contenta 
from  the  parties  to  it. 

Approved  in  Mulert  v.  National  Bank  of  Tarentum,  210  Fed.  860,  127 
C-  C.  A.  419,  construed  term  "holder"  as  sued  in  note  secured  by  col- 
lateral; Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass.  209, 
40  L.  B.  A.  (N.  S.)  314,  89  N.  E.  215,  arguendo. 


195  U.  8. 271-276       NOTES  ON  U.  S.  REP0ET8.  236 

196  U.  8.  271-276,  49  !■.  Ed.  190,  26  8ap.  Ot.  38,  KAUPMAK  ▼.  TBEDWAT. 

Whatlier  bankrupt  was  insolvent  at  tlma  of  giving  aUogod  prof oronee 
and  whether  creditor  had  reasonable  cSnae  to  bellere  that  it  was  thereby 
intended  to  give  preference,  are  questions  of  fact. 

Approved  in  Kentucky  Bank  etc.  Co.  v.  Pritchett,  44  Okl.  93, 143  Pae. 
340,  following  rule;  Suffel  v.  McCartney  Nat.  Bank,  127  Wis.  215,  106 
N.  W.  840,  preferential  payment  by  one  subsequently  becoming  bank- 
rupt not  removable  by  trustee  merely  because  creditor  knew  of  facts 
producing  doubt  as  to  debtor's  solvency  in  mind  of  reasonably  intelli- 
gent man. 

Testimony  of  dealings  between  debtor  and  creditor  prior  to  transaction 
alleged  to  be  preference,  is  admissible  on '  question  of  knowledge  in  action 
by  trustee  to  recover  preference. 

Approved  in  Gardner  v.  Planters'  Nat.  Bank,  54  Tex.  Civ.  581,  118 
8.  W.  1150,  holding  agreement  by  which  bank  advanced  money  to  bank- 
rupt to  be  used  in  purchase  of  cattle,  giving  bank  a  lien  on  proceeds 
from  sale  of  cattle,  is  not  preference,  nor  is  it  invalid  for  want  of 
record;  Lynch  v.  Bronson,  80  Conn.  574,  69  Atl.  541,  arguendo. 

Commencement  by  bankruptcy  trustee  of  suit  to  recover  preference  is 
demand  starting  running  of  interest  on  claim. 

Approved  in  Benjamin  v.  Chandler,  142  Fed.  218,  Wilson  v.  Mitchell- 
Woodbury  Co.,  214  Mass.  519,  102  N.  £.  122,  and  Utah  Assn.  of  Credit- 
men  V.  Boyle  Furniture  Co.,  43  Utah,  533,  136  Pac.  576,  all  following 
rule ;  Alsop  v.  Conway,  188  Fed.  579, 110  C.  C.  A.  366,  allowing  interest 
from  commencement  of  suit  to  enforce  stockholder's  liability;  Southern 
Pac.  By.  Co.  v.  United  States,  186  Fed.  743,  744,  108  C.  C.  A.  607,  on 
recovexy  by  United  States  against  railroad  under  act  of  March  2,  1896, 
for  lands  erroneously  patented  and  sold  by  latter  to  bona  fide  pur- 
chasers, allowance  of  interest  from  date  of  act  is  proper,  where  defend* 
ant  received  price  of  land  prior  thereto,  and  government  had  also  in- 
stituted suit  to  recover  such  money;  American  Nat. 'Bank  v.  Miller,  185 
Fed.  344,  107  C.  C.  A.  456,  holding  interest  runs  from  date  of  com- 
mencement of  suit  to  recover  bank  deposit. 

To  secure  setoff  in  favor  of  creditor  who  after  receiving  preference  in 
good  faith  extends  further  credit,  without  security,  of  property  which  be- 
comes part  of  debtor's  estate,  property  need  not  remain  part  of  debtor's  es- 
tate till  his  adjudication,  nor  need  it  be  used  in  payment  of  preferred  debts. 

Approved  in  Grandison  v.  National  Bank  of  Commerce,  231  Fed.  810, 
^here  bank  president  was  one  of  incorporators  of  insolvent  corpora- 
tion and  knew  cost  of  its  realty  on  which  bank  held  mortgage,  and 
that  indebtedness  of  corporation  had  greatly  increased  and  that  it  was 
no  longer  producing  and  that  its  drafts  had  gone  to  protest,  bank  had 
reasonable  cause  to  believe  preference  was  intended  by  payments  made 
to  it;  Rogers  v.  American  Halibut  Co.,  216  Mass.  231,  103  N.  E.  690, 
allowing  setoff  of  subsequent  credits  made  in  good  faith  where  in 
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suit  by  trustee  to  reeover  preference,  it  appeared  that  bankrupt  was 
defendant's  general  manager,  and  that  within  prescribed  period  he 
paid  bookkeeper  in  partial  settlement  of  overdrafts,  the  amount  in 
eontroversy,  and  that  money  passed  into  defendant's  treasury;  Hewitt 
V.  Boston  Straw  Board  Co.,  214  Mass.  263,  101  N.  E.  425,  trustee  seek- 
ing to  reeover  alleged  preference  must  show  that  transferee  had  rea- 
sonable cause  to  believe  transfer  would  effect  a  preference. 

Setoff  under  American  bankruptcy  acts.    Note,  Ann.  Oas.  19100, 
981. 

Miscellaneous.  Cited  in  Chrisman  v.  Miller,  197  U.  S.  319,  49  L.  Sd. 
772t  25  Sui».  Ct  468,  conclusions  of  State  oourt  on  facta  are  not  review- 
able. 

195  V.  B.  276-809,  49  Ii.  Ed.  193,  26  Sup.  Ot  68,  FATBEWEATHEB  ▼. 


Application  of  due  process  clause  of  llf tb  amendment,  is  Involved  so  as 
to  sostaln  direct  appeal  trcm  Otxeuit  Ooort  where  such  court  gave  effect,  as 
res  adjudicata,  to  State  court  Judgment^  claimed  to  unlawfully  deprive 
parties  of  property  without  any  Judicial  finding  of  vital  fact  which  alone 
could  Justify  such  deprivation. 

Approved  in  Davidson  v.  Hartford  life  Ins.  Co.,  151  Mo.  App.  564, 
132  S.  W.  291,  following  rule. 

Effect  as  res  adjudicata  of  decree  In  case  In  which  validity  of  releases 
was  in  issue  and  which  required  determination  of  that  issue*  in  order  to 
render  Judgment,  cannot  he  limited  hy  oral  testimony  of  trial  Judge,  six 
years  after  Judgment,  that  in  deciding  case,  he  did  not  consider  validity  of 
releases. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Babcock,  204  U.  S.  593,  61  L.  Ed. 
638,  27  Sup.  Ct.  326,  members  of  State  board  of  equalization  cannot 
be  cross-examined  on  proceeding  for  equitable  relief  against  taxation 
of  railroad  property,  with  regard  to  operation  of  their  minds  in  arriv- 
ing at  valuation  of  such  property  for  tax  purposes;  Landon  v.  Clark, 
221  Fed.  848,  137  C.  C.  A.  399,  evidence  of  remarks  made  by  trial 
judge  is  not  admissible  in  another  suit  to  show  grounds  of  his  decision ; 
Wells  Faigo  &  Co;  v.  Johnson,  205  Fed.  77,  80,  applying  rule  to  board 
of  equalization;  Michigan  R/ R.  Tax  Cases,  138  Fed.  248,  upholding 
Michigan  act  of  1901,  providing  for  assessment  of  railroad  property 
at  average  rate  of  taxation  for  other  property;  dissenting  opinion  in 
Kirven  v.  Virginia-Carolina  Chemical  Co.,  77  S.  C.  509,  58  S.  E.  429, 
majority  holding  judgment  in  Federal  court  on  note  for  fertilizers  is 
not  res  adjudicata  in  State  court  action  for  damages  to  defendant's 
crops  by  use  of  such  fertilizers,  where  same  question  was  raised  in 
Federal  court  but  was  withdrawn  by  consent  of  court ;  Coulter  v.  Louis- 
ville etc.  B.  R.  Co.|  196  U.  S.  610,  49  L.  Ed.  618,  25  Sup.  Ct  342, 
arguendo* 


395  U.  S.  276-309        NOTES  ON  U.  S.  REPORTS.  238 


b  dBtTBrtnIng  ^riuvt  to  tee  yrocf  of  Uw,  rogaid  vast  1m  kad  to  mV 
•taaco,  not  to  form. 

Approved  in  King  Tonopah  Mining  Go.  y.  Lynch,  232  Fed.  492,  hold- 
ing service  of  process  on  Secretary  of  State  in  aetkm  agaisst  foreign 
corporation  which  hmd  naA  a^fwinted  fweeeaa  agent  imdar  Nevada  lam, 
was  not  due  process;  dissenting  opinion  in  Brand  v.  Union  Elevated 
R.  R.  Co.,  238  U.  S.  597,  59  L.  Ed.  1477,  35  Snp.  Ct.  846,  majority 
holding  property  rights  of  abutting  owner  are  not  taken  without  com- 
pensation, because  in  suit  to  recover  loss  in  market  value  due  to  ele- 
vated railroad,  verdict  directed  for  railroad  for  want  of  evidence. 

A  qneation  once  decided  by  a  court  of  competent  Jurtodlction,  to,  except 
in  direct  proceedings  to  review,  considered  as  finally  settled  and  condnsive 
on  the  parties. 

Approved  in  KcKimmon  Currie  ft  Co.  v.  Caulk,  170  N.  C.  56,  86 
S.  E.  810,  following  rule;  Landon  v.  Clark,  221  Fed.  844,  137  C.  C.  A. 
399,  where  in  suit  to  enjoin  repeated  trespasses  on  pond  there  was 
finding  that  trespasses  occurred  only  on.  particular  portion  of  pond 
and  that  defendant  owned  such  portion,  further  finding  defining  his 
boundary  on  pond  without  reference  to  such  particular  portion,  would 
not  support  action  by  him  to  quiet  title  to  portion  of  pond  within  sucli 
boundary;  Moredock  v.  Moredock,  179  Fed.  166,  where  will  bequeathed 
property  in  trust  for  benefit  of  son  and  "his  family,"  and  son  filed 
petition  and  obtained  rule  on  trustee  for  accounting,  which  rule  after 
hearing  was  dischaiged,  decree  was  binding  on  son  but  not  on  his 
children;  Pinnell  v.  Burroughs,  168  N.  C.  318,  84  S.  E.  366,  judgment 
ordering  sale  of  realty  to  pay  decedent's  debts  is  conclusive  on  par- 
ties, though  they  did  not  contest  title  to  property  which  was  directly 
involved;  Whitaker  v.  Garren,  167  N.  C.  662,  83  S.  E.  761,  applying 
rule  in  proceeding  to  establish  boundary  line;  Ferebee  v.  Sawyer,  167 
N.  G.  203,  L.  R.  A.  1915B,  640,  83  S.  E.  19,  where  in  prior  action  be- 
tween mortgagor  and  foreclosure  purchaser  who  conveyed  to  plaintiff, 
sale  was  upheld,  mortgagor  is  estopped  to  deny  validity  of  sale;  Col- 
trane  v.  Laiighlin,  157  N.  C.  287,  72  S.  E.  962,  discussing  conclusiveness 
of  judgment  in  partition  as  against  action  for  breach  of  contract  to 
convey;  Owen  v.  Needham,  160  N.  C.  384,  76  S.  E.  212,  r'aintiifs  in 
partition  alleging  decedent  was  owner  and  in  possession  (.  land  and 
that  petitioners  are  tenants  in  common,  are  estopped,  as  1  is  heirs,  to 
deny  decedent's  title  at  time  of  his  death. 

In  order  to  make  an  adjudication  final,  it  must  appear  that  the  qneetlon 
was  distinctly  put  in  issue,  and  that  the  parties  had  an  opportunity  to  pre- 
sent their  evidence,  and  that  the  question  was  decided. 

Approved  in  O'Callaghan  v.  O'Brien,  199  U.  S.  100,  50  L.  Ed.  107, 
25  Sup.  Ct.  727,  denying  Federal  jurisdiction  over  contention  that  State 
court,  in  admitting  nuncupative  will  to  probate  without  giving  statu- 
tory noticCi  violated  due  process  clause;  Sperry  ft  Hutchinson  Co.  v. 
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Tacoma,  199  Fed.  856,  where  demurrer  was  sustained  in  State  court 
and  on  refusal  of  complainant  to  plead  over  judgment  of  dismissal 
was  rendered  and  complainant  appealed  and  pending  appeal  he  filed 
suit  in  Federal  court  for  same  relief,  State  judgment  was  res  ad  judi- 
cata; Doyle  V.  Cincinnati  etc.  Ry.  Co.,  148  Fed.  324,  determining  what 
matters  concluded  by  judgment  for  overcharges  agfunst  receiver  of  con- 
necting carrier,  where  defendant  intei-vened;  Australian  Knitting  Co. 
V.  Gormly,  138  Fed.  106,  maker  of  infringing  article  assisting  pur- 
chaser in  defending  infringement  suit  is  hot  estopped  by  decree  as  to 
validity  of  patent  for  setting  up  new  defenses  in  subsequent  suit  for 
infringing  by  making  and  vending  article;  Hultberg  v.  Anderson,  252 
111.  615,  97  N.  E.  219,  discussing  question  of  due  process  in  relation 
to  award  by  arbitrators. 

A  Jndgmeiit  estops  not  only  as  to  every  ground  of  recorery  or  defease 
actually  presented  in  tbe  action,  bnt  as  to  every  ground  wblch  migbt  have 
been  presented. 

Approved  in  McDuffie  v.  Geiser  Mfg.  Co.,  41  Okl.  495,  138  Pae.  1032, 
and  Blondin  v.  Brooks,  83  Vt.  480,  76  Atl.  187,  both  following  rule; 
Gunter  v.  Atlantic  Coast  Line  R.  R.  Co.,  200  U.  S.  290,  60  L.  Ed.  486, 
26  Sup.  Ct.  252,  Federal  decree  that  charter  exemption  existed_in  favor 
of  railroad  is  binding  on  State  which  was  party  to  suit  as  to  existence 
and  effect  of  contract  during  exemption  period;  Engle  v.  Legg,  39  Okl. 
481,  135  Pac.  1060,  where  defendant  is  estopped  from  making  claim 
of  damages  or  questioning  amount  of  debt  by  former  judgment,  it  is 
not  eTror  to  sustain  objection  to  introduction  of  evidence  when  offered 
to  establish  such  defense. 

Wbere  it  is  shown  that  testimony  was  offered  at  prior  trial  npon  several 
distinct  issues,  the  decision  of  any  one  of  whieh  would  Justify  the  Terdlct, 
the  plea  of  res  adjudicata  falls. 

Approved  in  Seattle  v.  Northern  Pac.  Ry.  Co.,  63  Wash.  135,  114 
Pac.  1041,  following  rule ;  Brown  v.  Fletcher;  182  Fed.  982,  105  C.  C.  A. 
425,  dismissal  for  want  of  prosecution,  though  other  gn^ounds  of  dis- 
missal urged  and  discussed  by  court  in  its  opinion,  is  not  bar  to  second 
suit. 

-  Miscellaneous.  Cited  in  Williams  v.  Starkweather,  226  U.  S.  605, 
57  L.  Ed.  378,  33  Sup.  Ct.  218,  dismissing  for  want  of  jurisdiction. 

196  U.  &  S09-322,  49  L.  Ed.  214,  25  Sup.  Ot.  35,  PATTER80K  ▼.  HEWITT. 
In  suits  in  equity  the  question  of  laches  is  determined  by  the  drcum- 
staaces  of  each  particular  case,  irrespective  of  the  statute  of  limitations. 

Approved  in  Crow  v.  Crow,  70  Or.  555,  139  Pac.  861,  where  plaintiff 
mortgaged  lands  and  afterward  conveyed  land  to  avoid  litigation  with 
third  person,  and  in  1884,  grantee  refused  to  convey  portion  at  plain- 
tiff's request  to  creditor  of  latter,  and  in  1893,  refused  to  reconvey 
to  plaintiff,  suit  in  1909,  to  compel  reconveyance,  after  death  of  wit- 
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1168868,  18  barr6d;  F6rT6ll  v.  Lord,  43  Wash.  675,  86  Pac.  1063,  apply- 
ing rule  in  suit  to  quiet  title  as  against  mortgage  foreclosure. 

Even  if  statute  of  limitations  be  made  airpUcable  in  general  terms  to 
snits  in  equity,  and  not  to  any  particular  defense,  the  defendant  may  ayail 
himself  of  the  laclies  of  defendant,  though  tlie  time  fixed  by  the  statute  has 
not  expired. 

Approved  in  Pooler  v.  Hyne,  213  Fed.  160, 129  C.  C.  A.  506,  following 
rule ;  Schwartz  v.  Lof tus,  216  Fed.  325,  132  C.  C.  A.  464,  applying  rule 
in  suit  against  estate  to  enforce  stockholder's  liability;  Elliott  v. 
Elliott,  3  Alaska,  374,  applying  rule  to  grubstake  contract;  Finley  ▼. 
Finley,  103  Ark.  60, 145  S.  W.  886,  delay  of  nearly  five  years  and  until 
death  of  only  witness  who  could  sustain  conveyance,  before  suing  to 
set  aside  conveyance,  bars  action  where  complainant  knew  facts  and 
was  not  under  influence  of  witnesses  interested  in  maintaining  con- 
veyance; Sinclair  v.  Guiusenhauser,  179  Ind.  132,  98  N.  E.  56,  applying 
rule  in  suit  to  redeem  from  trust  deed;  Hanson  v.  Sommers,  105  Minn.« 
439,  117  N.  W.  843,  applying  rule  to  question  of  adverse  possession; 
American  Mining  Co.  v.  Basin  &  Bay  State  Min.  Co.,  39  Mont.  483, 
24  L.  R.  A.  (N.  8.)  305,  104  Pac.  527,  where  in  suit  to  reform  deed 
executed  by  plaintiff  in  1907,  for  mistake,  it  appeared  that  notwith- 
standing recordation  of  deeds,  plaintiff's  officers  did  not  discover  mis- 
take till  trial  of  action  by  plaintiff  against  defendant  in  1906,  where- 
upon plaintiff  sued  for  reformation,  suit  was  not  barred. 

In  equity,  diligence  required  is,  in  some  cases,  measured  by  months 
rather  than  years. 

Approved  in  Buchler  v.  Black,  226  Fed.  707,  where  trustee  and  man- 
ager of  mining  corporation,  with  mortgagee,  acquired  corporate  prop- 
erty at  foreclosure,  stockholders,  with  knowledge  of  sale,  cannot,  three  . 
years  thereafter,  demand  that  purchasers  hold  property  in  trust  for 
them,  where  purchasers  had  expended  large  sums  for  development. 

Laches  may  defeat  a  suit  in  equity  to  enforce  rights  in  a  mining  claim, 
though  statute  of  limitations  has  not  run. 

Approved  in  United  States  v.  Fletcher,  231  Fed.  330,  mere  institu- 
tion of  suit  without  its  diligent  prosecution  does  not  relieve  one  from 
charge  of  laches;  Drees  v.  Waldron,  212  Fed.  95,  128  C.  C.  A.  609, 
where  creditor,  after  lapse  of  ten  weeks,  filed  application  to  revoke 
order  of  dischaige  in  bankruptcy,  but  did  not  bring  application  ou 
for  hearing  for  over  seven  years,  during  which  time  bankrupt  died, 
creditor  was  barred  as  against  bankupt's  heirs;  Newberry  v.  Wilkinson, 
199  Fed.  685,  687,  118  C.  C.  A.  Ill,  holding  action  off  guardian 's  bond 
to  recover  property  lost  through  guardian's  fraud,  was  barred  where 
not  commenced  for  four  years  after  ward  became  of  age;  Kentucky 
Coal  etc.  Co.  v.  Kentucky  Union  Co.,  187  Fed.  948,  110  C.  C.  A.  93, 
suit  to  quiet  title  as  against  holders  under  subsequent  patent  based 
on  prior  survey^  en  ground  that  date  thereof  was  forged  and  that  survey 
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was  made  after  survey  on  which  complainants'  patent  based,  was  barred 
by  laches  where  suit  not  brought  until  lapse  of  thirty-five  years  after 
forgery;  Bryan  v.  Bliss-Cook  Oak  Co.,  178  Fed.  222,  101  C.  C.  A.  577, 
discussing  question  of  laches  in  suit  for  lands  granted  to  railroad; 
Russel  V.  Huntington  Nat.  Bank,  162  Fed.  869,  89  C.  C.  A.  558,  where 
complainant  had  no  knowledge  of  assignment  for  its  benefit,  under 
which  its  president  administered  property  as  trustee,  until  paper  found 
after  his  death,  when  it  was  discovered  that  intestate  had  committed 
breach  of  trust,  suit  commenced  immediately  against  administrator  was 
not  barred;  Citizens'  Savings  etc.  Co.  v.  Belleville  etc.  R.  Co.,  157  Fed. 
76,  84  C.  C.  A.  577,  holding  suit  for  dividends  on  railroad  stock  issued 
to  county  in  exchange  for  aid  bonds,  is  barred  by  lapse  of  ten  years 
from  declaration  of  dividend  which  purposely  omitted  plaintiff's  stock 
upon  which  railroad  denied  liability;  Mexican  Nat.  Coal  etc.  Co.  v. 
Frank,  154  Fed.  236,  denying  right  to  annul  transfers  of  mining  leases 
abandoned  after  long  unsuccessful  operation,  where  all  lessors  but  com- 
plainant assented,  and  he  waited  five  years  to  commence  suit;  Ballard 
V.  Golob,  34  Colo.  427,  83  Pac.  380,  suit  for  breach  of  express  trust 
created  by  acts  of  co-owners  of  mine  in  procuring  patent  in  own  name 
does  not  accrue  till  trust  repudiated  and  knowledge  brought  home  to 
cestui  que  trust;  Ryason  v.  Duntcn,  164  Ind.  94,  73  N.  E.  77,  wliere 
mother  in  possession  as  son's  cotenant  purchased  land  on  foreclosure 
and  son  after  majority  failed  to  assert  rights,  he  cannot  in  equity 
assert  rights  as  against  mother's  grantee;  dissenting  opinion  in  Hop- 
kins V.  Hebard,  194  Fed.  323,  114  C.  C.  A.  261,  discussing  bar  of  right 
to  bill  of  review  by  State  statute;  dissenting  opinion  in  Cunningham 
V.  Pettigrew,  1G9.  Fed.  359,  94  C.  C.  A.  457,  majority  holding  suit  by 
purchaser  against  associates  in  purchase  of  mine  to  charge  them  and 
property  with  trust,  not  barred  by  laches,  where  it  was  commenced  as 
soon  as  suspicions  of  fraud  were  confirmed. 

Distinguished  in  Mase  v.  Coal  etc.  Ry.  Co.,  195  Fed.  908,  whoro  re- 
corded contract  gave  party  thereto  royalties  on  coal  mined  and  un- 
divided interest  in  lands  if  mining  not  commenced  within  specified 
time,  and  corporation  organized  to  carry  out  contract  conveyed  to  third 
party  who  ignored  rights  of  party,  plaintiff's  rights  not  defeated  by 
laches. 

Laches  defeating  relief  after  repudiation  of  express  trust.    Note, 
5  L.  R.  A.  (N.  8.)  986. 

The  defenses  of  laches  ia  peculiarly  applicable  to  suits  involving  rights 
in  mining  properties. 

Approved  in  Nelson  v.  Lord,  4  Alaska,  182,  following  rule;  Jewell 
V.  Trilby  Mines  Co.,  229  Fed.  102,  applying  rule  in  suit  to  quiet  title 
to  mining  property  sold  at  guardian's  sale;  Steinbeck  v.  Bon  Honune 
Mining  Co.,  152  Fed.  345,  81  C.  C.  A.  441,  where  process  agent  in- 
formed mining  company  of  delinquency  of  taxesj  and  after  property 
XIX— 16 
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sold  to  stranger  bought  tax  certificates  and  notified  company  of  amonnt 
required  to  redeem  and .  later  took  and  recorded  tax  deeds,  suit  by 
company  nine  years  thereafter  against  agent's  grantee  who  developed 
property,  was  barred;  Elliott  v.  Elliott,  3  Alaska,  373,  applying  rule 
to  grubstake  contract;  Gamble  v.  Hanchett,  34  Nev.  432,  126  Pae.  135, 
applying  rule  in  action  to  recover  interest  in  mining  property  under 
option;  Cunningham  v.  Independence  Consol.  Min.  Co.,  58  Wash.  380, 
108  Pac.  960,  applying  rule  in  action  to  establish  interest  in  mining 
company;  Stewart  v.  Yesler  Estate,  46  Wash.  266,  89  Pac.  708,  apply- 
ing rule  in  suit  for  specific  performance  of  contract  to  plat  and  sell 
land  to  purchasers  procured  by  plaintiff. 

Delay  of  eight  years  after  right  to  deed  of  interest  in  mining  claim  has 
accrued  by  reason  of  proportionate  contribution  to  work  and  expense  neces- 
sary to  obtain  patent,  will  defeat  suit  to  enforce  such  right  where  complain- 
ants contributed  nothing  further  to  development  of  mine  and  consequent 
discovery  of  rich  ore  deposit. 

Approved  in  Buchler  v.  Black,  226  Fed.  708,  where  trustee  and  man- 
ager of  mining  corporation,  with  mortgagee,  acquired  corporate  prop- 
erty at  foreclosure,  stockholders,  with  knowledge  of  sale,  cannot  three 
years  thereafter  demand  that  purchasers  hold  property  in  trust  for 
them,  where  purchasers  had  expended  large  sums  for  developement ; 
Childs  V.  Missouri  etc.  Ry.  Co.,  221  Fed.  221,  136  C.  C.  A.  629,  where 
defendant  had  been  in  adverse  possession  for  eleven  years,  action  to 
remove  cloud  is  barred  under  Arkansas  statute  barring  right  to  recover 
land  seven  years  after  cause  of  action  accrues;  Jackson  v.  Jackson, 
175  Fed.  719,  99  C.  C.  A.  286,  one  claiming  equitable  interest  in  coal 
lands  through  purchase  of  rights  of  part  owner  who  had  previously 
consented  to  their  transfer,  but  who  took  no  steps  to  assert  interest 
for  more  than  three  years  and  until  grantees  had  increased  value  by 
large  expenditures,  was  barred  from  suing  to  recover  interest;  dis- 
senting opinion  in  Cunningham  v.  Pettigrew,  169  Fed.  360,  94  C.  C.  A. 
457,  majority  holding  suit  by  purchaser  against  associates  in  purchase 
of  mine  to  charge  them  and  property  with  trust,  not  barred  by  laches 
where  it  was  commenced  as  soon  as  suspicions  of  fraud  were  confirmed. 

105  U.  8.  322-392,  49  L.  Ed.  219,  25  Sup.  Ct.  28,  METROPOLITAN  B.  R.  CO. 
▼.  MACFABI.AND. 

VfTit  Of  error  and  not  appeal  is  mode  of  reviewing  Judgment  of  Court 
of  Appeals  of  District  of  Columbia  in  condemnation  proceedings. 

Approved  in  Carino  v.  Insular  Government,  212  U.  S.  456,  58  L.  Ed. 
596,  29  Sup.  Ct.  334,  applying  rule  on  appeal  from  judgment  of  Supreme 
Court  of  Philippines;  Comstock  v.  Engleton,  196  U.  S.  100,  49  L.  Ed. 
403,  25  Sup.  Ct.  210,  error  and  not  appeal  is  method  of  reviewing  in 
Supreme  Court  of  Oklahoma  territorial  Supreme  Court  judgment  on  ap- 
peal in  action  for  damages  for  false  imprisonment. 
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A  condemnation  proceeding  Initiated  before  a  court,  conducted  under  its 
snpervifliion,  witb  power  to  review  verdict,  and  with  right  of  review  vested 
In  an  avpdlate  tribunal,  is  an  action  at  law. 

Approved  in  Murhard  Estate  Co.  v.  Portland  etc.  Ry.  Co.,  163  Fed. 
196,  W  C.  C.  A.  64,  following  rule. 

Errors  in  sustaining  refusal  of  trial  court  to  give  requested  instructions 
are  not  reviewable  on  writ  of  error  in  absence  of  bill  of  exceptions,  though 
transcript  contains  what  purport  to  be  certain  requested  instructions  which 
were  refused  and  a  petition  to  make  certain  testimony  of  record. 

Approved  in  Cerecedo  v.  United  States,  239  U.  S.  3,  60  L.  Ed.  113,  36 
Sup.  Ct.  4,  and  Murphy  v.  Milford  etc.  St.  Ry.  Co.,  210  Fed.  136,  126 
C.  C.  A.  649,  both  following  rule;  Chicago  Great  Western  R.  Co.  v. 
Le  Valley,  233  Fed.  387,  where  written  motion  for  directed  verdict 
made  and  copy  thereof  printed  in  transcript  which  also  contained  copy 
of  clerk's  journal  which  recited  making  of  motion  and  exception  to 
ruling  thereon,  but  bill  of  exceptions  did  not  mention  motion,  ruling 
on  motion  was  not  reviewable;  Ghost  v.  United  States,  168  Fed.  842, 
04  C.  C.  A.  253,  motion  to  strike  out  part  of  answer  and  ruling  thereon 
not  reviewable  in  absence  of  bill  of  exceptions;  Porter  v.  Buckley,  147 
Fed.  141,  78  C.  C.  A.  138,  basis  of  assignment  of  errors  concerning 
matters  transpiring  at  trial  is  bill  of  exceptions. 

The  record  on  appeal  includes  the  pleadings,  process,  verdict  and  Judg- 
ment, and  such  other  matters  as  by  statute  or  rule  have  been  made  a  part 
of  it. 

Approved  in  Chicago  Great  Western  R.  Co.  v.  Le  Valley,  233  Fed.  386, 
where  written  motion  for  directed  verdict  made,  and  copy  thereof 
printed  in  transcript  which  also  contained  copy  of  clerk 's  journal  which 
recited  making  of  motion  and  exception  to  ruling  thereon,  but  bill  of 
exceptions  did  not  mention  motion,  ruling  on  motion  was  not  review- 
able; Gompers  v.  Buck's  Stove  etc.  Co.,  33  App.  D.  C.  563,  applying 
rale  in  contempt  case. 

195  X7.  8.  SS2-345,  49  L.  Bd.  224,  26  Sup.  Ot.  62,  OL8BN  V.  SMITH.  ^ 

Though  State  pilotage  laws  are  regulations  of  commerce,  they  are  valid 
nntU  Congress  acts  upon  their  subject  matter. 

Approved  in  Anderson  v.  Pacific  Coast  Steamship  Co.,  225  U.  S.  195, 
56  L.  Ed.  1051,  32  Sup.  Ct.  626,  following  rule;  Thompson  v.  Darden, 
198  U.  S.  315,  49  L.  Ed.  1065,  1066,  25  Sup.  Ct.  660,  upholding  Virginia 
Compulsoiy  Pilotage  Act;  Commonwealth  v.  Breakwater  Co.,  214  Mass. 
13,  17,  100  N.  E.  1036,  1038,  construing  act  of  Congress  of  1908,  relating 
to  inspection  of  barges;  People  v.  Crane,  214  N.  T.  183,  Ann,  Gas. 
1915B,  1254, 108  N.  £.'437,  upholding  Labor  Law,  §  14,  providing  that  in 
construction  of  public  works  by  State,  municipalities  or  contractors, 
United  States  citizens  only  shall  be  employed  and  that  citizens  of  State 
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shall  be  given  preference;  Winfield  v.  New  York  Cent.  etc.  R.  R.  Co., 
216  N.  Y.  284,  IIQ  N.  E.  616,  617,  10  N.  C.  C.  A.  918,  921,  arguendo. 

Exemption  of  coastwise  steam  vessels  of  United  State^  from  operation 
of  State  pUotage  laws,  created  by  Revised  Statutes,  sectiofi  44M4,  Interferes 
with  such  laws  only  in  so  far  as  they  relate  to  these  vessels. 

Approved  in  Thompson  v.  Darden,  198  U.  S.  315,  317,  49  L.  Ed.  1066, 
25  Sup.  Ct.  660,  upholding  Vii^nia  compulsory  coast  pilotage  law 
though  compulsory  pilotage  does  not  prevail  in  all  State  inland  waters ; 
The  Queen,  186  Fed.  731,  734,  108  C.  C.  A.  596  (aflRmiing  184  Fed.  539), 
California  cannot  levy  pilotage  on  registered  vessels  entering  or  leaving 
San  Francisco,  to  or  from  Washington  ports  in  charge  of  pilots  licensed 
under  laws  of  United  States,  though  they  make  call  at  Victoria. 

Distinguished  in  dissenting  opinion  in  The  Queen,  186  Fed.  737,  108 
C.  C.  A.  595,  majority  holding  California  cannot  levy  pilotage  on  regis- 
tered vessels  entering  or  leaving  San  Francisco  from  or  to  Wasliiiigton 
ports  in  charge  of  pilots  licensed  under  laws  of  United  States,  though 
they  call  at  Victoria. 

For  the  purpose  of  determining  validity  of  statutes  in  the  Federal 
aspect,  the  Supreme  Court  accepts  the  interpretation  given  them  by  the  State 
court. 

Approved  in  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  S.  73,  Ann. 
Oas.  19120,  160,  55  L.  Ed,  375,  31  Sup.  Ct.  337,  applying  rule  in  con- 
struing New  York  act  of  1908,  to  prevent  waste  of  natural  mineral 
springs;  National  Cotton  Oil  Co.  v,  Texas,  197  U.  S.  131,  49  L.  Ed,  695, 
25  Sup.  Ct.  379,  construction  given  by  State  courts  to  Texas  Anti- 
trust Act  of  1899,  as  removing  discriminatory  features  of  prior  anti- 
trust acts,  is  conclusive  on  Federal  court  on  error. 

No  Inherent  constitutional  rights  are  infringed  by  State  regulations  pro- 
viding for  appointment  of  pilots  and  restricting  right  to  pilot  to  those  duly 
appointed. 

Approved  in  Williams  v.  Molther,  189  Fed.  704,  upholding  rule  of 
supervising  inspectors  that  no  original  pilot's  license  shall  be  issued 
to  one  who  has  not  had  three  years'  experience  in  deck  department  of 
enumerated  vessels;  Ex  parte  Savage,  63  Tex.  Cr.  289,  Ann.  Cas.  1913D, 
951^  141  S.  W.  247,  construing  ordinance  regulating  billboards  and  bill- 
posting  and  appointing  official  bill-poster;  Smith  v.  State,  66  Tex.  Cr. 
389,  146  S.  W.  904,  arguendo. 

State  regulations  providing  for  appointment  of  pilots  and  restricting 
right  to  pilot  to  those  duly  appointed  do  not  violate  Federal  anti-tmst  laws. 

Approved  in  St.  George  v.  Hardie,  147  N.  C.  %,  60  S.  E.  923,,  apply- 
ing rule  to  pilotage  laws  of  1907. 
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The  wlfdam  of  a  law  is  for  the  logislatiire,  not  for  tlio  courts. 
Approved  in  Canada  Atlantic  Transit  Co.  v.  Chicago,  210  Fed.  11, 
126  C.  C.  A.  587,  upholding  Chicago  ordinance  regulating  vessels  when 
passing  bridges  in  Chicago  River. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  78. 
105  Xr.  &  345-361,  49  X..  Ed.  281,  25  Bup.  Ot  38,  BIBXETT  ▼.  0OI«tTMBIA 


Knowledge  of  baokmptcy  proceedings  on  part  of  creditor  of  bankrupt, 
wbich  is  not  acquired  until  after  discharge,  thou^  in  tinie  to  prove  claim. 
Is  not  "actual  knowledge"  under  Bankruptcy  Act,  section  17. 

Approved  in  In  re  Kittler,  176  Fed.  655,  refusing  application  of  bank- 
rupt, made  nearly  year  after  adjudication  to  amend  schedule  to  bring 
in  omitted  creditor;  Perry  Naval  Stores  Co.  v.  Caswell,  63  Fla.  556,  57 
South.  662,  where  bankrupt's  creditor  had  notice  or  actual  knowledge 
of  bankruptcy  proceedings  in  time  to  prove  elaim,  claim  will  be  dis- 
charged, though  creditor  was  not  designated  as  creditor  in  bankruptcy 
proceedings,  and  his  claim  was  not  scheduled;  Reinhardt  v.  Friederioh, 
58  Ind.  App.  425,  108  N.  E.  260,  where  in  action  against  physician  for 
malpractice,  phjrsician  answered  that  claim  of  plaintiff  was  in  contract 
and  had  not  been  proved  against  his  estate  in  bankruptcy,  though 
plaintiff  had  actual  knowledge  of  pendency  of  proceedings,  averment  of 
notice  of  pendency  of  proceedings  was  sufficient  as  against  demurrer 
to  fuiswer;  Strickland  v.  Capital  City  Mills,  74  S.  C.  27,  54  S.  £.  224, 
notice  of  bankruptcy  given  attorney  for  judgment  creditor  in  ap}>eal 
from  State  court  against  bankrupt  is  not  notice  to  bankrupt  so  as  to 
discharge  debt  not  scheduled  by  bankrupt. 

Distinguished  in  Kreitlein  v.  Ferger,  238  U.  6.  30,  32,  59  L.  Ed.  1188, 
35  Sup.  Ct.  685,  holding  listing  of  creditor  by  initial  instead  of  by  his 
Christian  name,  and  giving  his  residence  as  Indianapolis  without  street 
number,  is  sufficient. 

Failure  to  duly  schedule  debts  as  provided  by  Bankruptcy  Act,  section 
7,  exempts  the  creditor  from  effect  of  discharge. 

Approved  in  Parker  v.  Murphy,  215  Mass.  75,  102  N.  E.  87,  following 
role;  Guasti  v.  Miller,  203  N.  Y.  263,  96  N.  E.  417,  holding  schedule 
stating  residence  and  occupation  of  creditor  as  '^ Unknown,  California," 
and  stating  nature  of  consideration  of  debt  reduced  to  judgment  was 
for  goods  sold  and  delivered,  was  insufficient,  where  claim  based  on 
acceptance  of  draft  drawn  on  bankrupt  by  creditor,  and  containing  his 
address;  Custard  v.  Wigderson,  130  Wis.  417,  10  Ann.  Gas.  740,  110 
K.  W.  264,  265,  debt  due  ''A  Custard"  is  not  sufficiently  scheduled  as 
"A  Castard";  dissenting  opinion  in  Kreitlein  v.  Ferger,  238  U.  S.  35, 
36,  38,  59  li.  Ed.  1190,  1191,  35  Sup.  Ct.  685,  majority  holding  listing 
of  creditor  by  initial  instead  of  by  his  Christian  name,  and  giving  his 
residence  as  Indianapolis  without  street  number,  is  sufficient;  Troy  v. 
Rudnick,  198  Mass.  567,  568,  85  N.  E.  177,  178,  aignendo. 
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Effect  of  discharge  in  bankruptcy  on  claim  'omitted  from  schedule 
of  debts.    Note,  Ann.  Gas.  1912A,  547,  549. 

Sufficiency  of  schedule  of  debts  required  by  bankruptcy  law.    Note, 
10  Ann.  Oas.  742,  743,  744. 


195  U.  8.  351-360,  49  L.  Ed.  232,  25  Sup.  Ct.  44,  8EATTI£  T.  KELLEHER. 

Assessing  by  frontage  rule,  the  entire  cost  of  street  extension,  including 
charge  for  planking,  is  not  denial  of  due  process  as  to  abutting  owner  whose 
property  lies  some  distance  beyond  where  planking  stopped. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Barber  Asphalt  Pa  v.  Co., 
197  U.  S.  434,  49  L.  Ed.  822,  25  Sup.  Ct.  466,  fact  that  only  use  made 
on  lot  abutting  on  street  improvement  is  for  railway  right  of  way  does 
not  make  void  assessment  for  improvements  under  area  rule;  State 
ex  rel  Oliver  Iron  Min.  Co.  v.  Ely,  129  Minn.  50,  Ann.  Oas.  1916B,  189, 
151  N.  W.  548,  upholding  assessments  for  street  improvements  accord- 
ing to  frontage;  Durkee  v.  City  of  Barre,  81  Vt.  644,  71  Atl.  824, 
upholding  assessments  for  special  benefits. 

Validity  of  special  assessment  levied  by  front  foot  instead  of  ac- 
cording to  benefit.    Note,  Ann.  Oas.  1913A,  656,  659. 

Assessments    for    improvements    by    front- foot    rule.    Note,    28 
L.  B.  A.  (N.  S.)  1128,  1160,  1206. 

A  special  assessment  may  be  levied  npon  an  executed  consideration,  that 
is  to  say,  for  a  public  work  already  done. 

Approved  in  Houck  v.  Little  River  Drainage  District,  239  U.  S.  267, 
60  L.  Ed.  275,  36  Sup.  Ct.  62,  taxing  for  preliminary  expenses,  the  prop- 
erty within  drainage  district,  conformably  to  Missouri  statute,  docs 
not  take  property  without  due  process,  because  statute  was  enacted 
after  district  organized,  when  statute  in  force  at  organization  contem- 
plated liability  for  preliminary  expenses  as  well  as  ultimate  cost; 
Wagner  v.  Leser,  239  U.  S.  216,  217,  60  L.  Ed.  236,  36  Sup.  Ct.  68, 
special  assessment  levied  under  Maryland  act  of  1912,  upon  property 
benefited  by  paving  does  not  take  property  without  due  process  because 
special  benefits  for  which  it  was  levied  had  long  since  accrued;  City 
of  Lincoln  v.  Harts,  266  111.  412,  107  N.  E.  727,  applying  rule  in  up- 
holding Local  Improvement  Act,  as  amended  in  1913 ;  Leser  v.  Wagner, 
120  Md.  678,  87  Atl.  1042,  upholding  Special  Paving  Tax  Act  of  1912; 
Durkee  v.  City  of  Barre,  81  Vt.  539,  71  Atl.  822,  act  of  1906,  authoriz- 
ing special  assessments  for  benefits  inuring  to  abutting  property  for 
paving  already  done,  does  not  impair  obligation  of  contracts  or  take 
away  vested  rights,  though  some  of  improvements  when  made  was 
unauthorized  by  resolution  therefor,  but  city  paid  for  it ;  East  Hoquiam 
Co.  v.  Hoquiam,  90  Wash.  219,  155  Pac.  757,  finding  of  court  on  appeal 
from  assessment  for  public  improvement  that  benefits  to  property  were 
of  sjiecificd  value,  is  conclusive  as  to  bene6ts  on  appeal  from  reassess- 
1  lont   involving  same  improvement. 
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Due  process  of  law  Is  not  denied  by  reassessment  for  cost  of  street  ex- 
tension because  it  includes  charge  for  work  which,  when  dene,  could  not  be 
Included  in  a  local  assessment. 

Cited  in  Gamer  v.  City  o£  Anniston,  178  Ala.  439,  59  South.  657, 
aiguendo. 

WhatoYer  the  legislature  could  authorise  if  it  were  ordering  an  assess- 
ment for  first  time,  it  could  authorize  notwithstanding  a  previous  invalid 
attempt  to  assess. 

Approved  in  State  ex  rel.  Lownsberry  v.  District  Court,  102  Minn. 
489,  493,  113  N.  W.  700,  114  N.  W.  654,  construing  city  charter  pro- 
visions  authorizing  reassessments  where  original  assessment  was  set 
aside  by  court;  Owings  v.  Olympia,  88  Wash.  293,  152  Pac.  1020,  where 
city  levied  municipal  tax  in  excess  of  statutory  limit  for  cities  of  its 
class,  legislature  could  validate  tax  by  curative  act. 

Doctrine  of  bona  tide  purchaser  cannot  be  invoked  to  prevent  enforce- 
ment of  lien  of  reassessbient  for  local  improvement  by  one  who  purchased 
property  affected  after  original  assessment  had  been  declared  void,  and  be- 
fore new  assessment  was  authorized. 

Approved  in  Willoughby  v.  Chicago,  235  U.  S.  49,  59  L.  Ed.  126,  35 
Sup.  Ct.  23,  purchasers  of  realty  after  damages  for  part  taken  in  widen- 
ing street  have  been  fixed  by  judgment,  take  subject  to  same  liability' 
as  original  owners  to  subsequent  levy  of  assessment  for  resulting  bene- 
fits ;  Leser  v.  Wagner,  120  Md.  679,  87  Atl.  1043,  upholding  Special  Pav- 
ing Tax  Act  of  1912;  Citizens*  Nat.  Bank  v.  Kentucky,  217  U.  S.  454, 
64  L.  Ed.  8S6,  30  Sup.  Ct.  532,  arguendo. 

195  U.  S.  361-369,  49  L.  Ed.  236,  36  Sup.  Ot.  46,  UNITED  STATES  v. 
EVANS   (THE  BI^CKHEATH). 

■ 

Admiralty  has  Jurisdiction  over  libel  in  rem  against  vessel  for  negli- 
gently colliding  with  and  destroying  a  beacon  standing  near  channel  in 
water  twelve  feet  deep,  though  it  is  built  on  piles. 

Approved  in  Latta  &  Ferry  Construction  Co.  v.  Raithmoor,  241  U.  S. 
174,  60  L.  Ed.  940,  36  Sup.  Ct.  514,  upholding  admiralty  jurisdiction 
over  libel  in  rem  for  damages  by  collision  of  vessel  with  unfinished 
foundation  pier  built  in  navigable  channel  to  support  government 
beacon;  Imbrovek  v.  Hamburg- American  Steam  Paeket  Co.,  190  Fed. 
233,  and  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  60,  61,  51 
L.  R.  A.  (N.  S.)  1157,  58  L.  Ed.  1212,  34  Sup.  Ct.  733,  both  upholding 
admiralty  jurisdiction  over  action  against  stevedore  company  for  injury 
to  employee  caused  by  failure  to  secure  hatch-covers  of  vessel  lying  in 
navigable  waters ;  The  Mackinaw,  165  Fed.  352,  353,  354,  355,  upholding 
admiralty  jurisdiction  over  action  for  injury  by  vessel  to  person  on 
pontoon  floating  upon  navigable  stream  used  as  landing  for  ferry  and 
fastened  to  shore  by  cable;  Bowers  Hydraulic  Dredging  Co.  v.  Federal 
Contr.  Co.,  148  Fed.  294,  upholding  admiralty  jurisdiction  over  suit  for 
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hire  of  hydraulic  dredge  intended  to  operate  afloat  thoagh  dredge 
partly  used  in  land  transaction  in  dredging  atream;  West  ▼.  Martin,  51 
Wash.  86,  21  If.  R.  A.  (N.  S.)  324,  97  Pac.  1102,  admiralty  has  no  juris- 
diction where  pier  of  bridge  resting  on  bottom  of  navigable  river  is  run 
into  by  vessel. 

Limited  in  Cleveland  Terminal  etc.  R.  R.  Co.  ▼.  Cleveland  Steamship 
Co.,  208  U.  S.  320,  13  Ann.  Oas.  1215,  52  L.  Ed.  512,  28  Sup.  Ct.  414, 
injury  to  shore  dock,  bridge,  pier  and  abutments,  by  vessel  negligently 
adrift,  is  not  a  marine  tort;  The  Margaret  Thomas,  183  Fed.  336,  where 
vessel  was  in  tow  and  towing  tug  was  alone  in  fault  for  collision  of 
vessel  with  beacon,  there  can  be  no  recoveiy  against  vessel;  The 
Poughkeepsie,  162  Fed.  494,  495,  denying  admiralty  jurisdiction  over 
action  for  injury  caused  by  collision  between  vessel  and  surface  part 
of  borings  made  to  locate  aqueduct  under  bed  of  river  for  municipal 
purposes;  West  v.  Martin,  47  Wash.  425,  429,  92  Pac.  337,  339,  ad- 
miralty has  jurisdiction  of  action  for  injury  where  pier  of  lawfully 
constructed  bridge  resting  on  bottom  of  navigtble  river  is  run  into 
by  vessel. 

Distinguished  in  The  Raithmoor,  186  Fed.  851,  denying  admiralty 
jurisdiction  for  injury  by  mooring  vessel  to  concrete  piles  in  navigable 
stream  intended  to  support  beacon  which  was  not  yet  completed;  The 
Curtin,  152  Fed.  588,  denying  admiralty  jurisdiction  over  action  for 
injury  to  pier  by  mooring  vessel. 

Admiralty  has  np  jurisdiction  where  a  Yeuel  injures  a  stmcture  on 
land. 

Approved  in  Martin  v.  West,  222  U*.  S.  197,  86  L.  R.  A.  (N.  S.)  592, 
56  L.  Ed.  162,  32  Sup.  Ct.  42,  denying  exclusive  maritime  jurisdiction 
over  action  for  collision  between  vessel  and  bridge  pier  over  navigable 
water;  The  St.  David,  209  Fed.  986,  987,  denying  admiralty  jurisdic- 
tion over  action  by  employee  against  stevedoring  company  for  injury 
received  through  company's  negligence  while  loadiqg  or  discharging 
vessel;  In  re  P.  Sanford  Ross,  196  Fed.  925,  926,  barge  with  pile-driver 
mounted  thereon  and  moved  from  place  to  place  by  tugs,  which  at  time 
of  injury  to  employee  was  working  in  tide-water  stream,  is  a  "vessel" 
within  Rev.  Stats.,  §§4283,  4289,  relating  to  limitation  of  liability, 
though  at  time  of  injury  it  rested  on  bottom  because  of  tide. 

Limited  in  Postal  Telegraph  Cable  Co.  v.  P.  Sanford  Ross,  221  Fed. 
107,  upholding  admiralty  jurisdiction  over  suit  against  vessel  for  n^li- 
gent  injury  to  submarine  telegraph  cable  crossing  navigable  channel. 

If  a  beacon  bnUt  on  piles  and  standing  in  water  near  channel  injures  a 
vessel,  a  libel  may  be  maintained  against  a  private  owner,  though  not  in 

rem. 

Approved  in  Evans  v.  Western  Timber  etc.  Co.,  201  Fed.  463,  up- 
holding admiralty  jurisdiction  of  suit  in  personam  against  timber  com- 
pany for  loss  of  vessel  through  its  collision  with  pile  driven  by  ro- 
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spondent  In  navigable  water  in  aid  of  its  rafting  operations,  and  left 
nnlighted. 

Admiralty  jurisdiction  in  tort.    Note,  18  Ann,  Oas.  1218,  1222. 

Miscellaneous.  Cited  in  The  Eugene  F.  Moran  v.  New  York  Central 
etc.  R.  R.  Co.,  212  U.  S.  474,  53  L.  Ed.  603,  29  Sup.  Ct.  339,  discussing 
question  of  division  of  damages  in  admiralty. 

195  n.  8.  369-874,  49  L.  Ed.  238,  25  Sup.  Ot.  49,  CITIZENS'  NAT.  BANK  ▼. 
DONNELI.. 

National  1»ank  wbidi  has  made  twelve  per  cent  cbarge  on  overdrafts, 
vliere  eight  per  cent  is  maarimnm  State  interest,  cannot  mcu^e  penalty  pre- 
flcribed  by  Bevlsed  Statutes,  section  5198,  on  theory  that  charge  is  penalty 
hecause  of  failure  to  pay  debt  when  due. 

Approved  in  Johnson  v.  Grayson,  230  Mo.  393,  130  8.  W.  677,  giving 
of  renewal  note  in  which  is  included  usurious  interest  chaises  as  part 
of  principal  does  not  purge  note  of  usury  whether  interest  has  been  pre- 
viously paid  or  not ;  McCarthy  v.  First  Nat.  Bank,  23  S.  D.  291,  21  Ann. 
Gas.  437,  23  L.  R.  A.  (N.  S.)  385,  121  N.  W.  862,  application  by  national' 
bank  of  payment  on  usurious  note  to  payment  of  usurious  interest,  with 
consent  of  maker  so  that  statute  of  limitations  for  recovery  of  penalty 
begins  to  mn,  is  shown,  where,  on  back  of  note  is  indorsed  interest  paid 
at  usurious  rate,  and  new  note  g^ven  in  renewal  for  balance  unpaid  after 
allowing  such  usurious  rate. 

Miscellaneous.  Cited  in  Citizens'  Nat.  Bank  v.  Donnell,  196  Mo.  568, 
94  S.  W.  616,  reciting  history  of  litigation ;  Mitchell  v.  Joplin  Nat.  Bank, 
184  Mo.  App.  485,  170  S.  W.  675,  to  point  that  question  of  usury  by 
national  bank  raises  Federal  question. 

195  TJ.  S.  375-382,  49  L.  Ed.  242,  26  Sup.  Ct.  50,  BALTIMOBE  SHIPBUILD- 
IKa  ft  DBT  DOCK  CO.  v.  BALTIMOBE. 

TTliited  States  has  no  such  interest  in  land  conveyed  by  it  to  a  corpora- 
tion for  drydock  purposes,  with  reserved  right  to  free  use  of  dock,  and  pro- 
vision for  forfeiture  in  case  of  continued  unfitness  of  dock  for  use,  as  will 
prevent  State  from  taxing  corporaticfti's  interest  in  land. 

Approved  in  United  States  v.  Canyon  County,  232  Fed.  990,  991,  lands 
patented  to  homesteader  within  reclamation  project  are  taxable  by  State; 
United  States  v.  Southern  Oregon  Co.,  196  Fed.  426,  discussing  liability 
of  railroad  grant  lands  to  local  taxation. 

Distinguished  in  Copp  v.  State,  69  W.  Va.  448,  36  L.  E.  A.  (N..  S.) 
669,  71  S.  E.  584,  where  land  owned  and  used  by  United  States  for 
governmental  purposes  is  sold  to  private  pei*sons  and  legal  title  retained' 
as  security  for  payment  of  price,  it  is  not  subject  to  local  taxation  so 
long  as  lien  in  favor  of  United  States  remains  unsatisfied. 

Land  conveyed  by  United  States  to  corporation  for  drydock  purposes  Is 
not  entirely  exempt  from  State  taxation,  because  of  reservation  in  deed  of 
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right  to  free  use  of  dock  and  iiroviBioii  for  forfeiture  in  case  of  contlnned 
nnfltness  of  dock  for  use. 

Approved  in  Cheney  v.  Minidoka  County,  26  Idaho,  478,  144  Pac.  345, 
discussing  liability  to  State  tax  of  interest  of  homestead  entryman  in 
reclamation  project. 

An  independent  private  corporation  for  gain  created  by  a  State  is  n)t 
exempt  ftom  State  taxation,  because  it  is  employed  by  United  States  on 
important  work. 

Approved  in  Ackerlind  v.  United  States,  240  U.  S.  537,  60  L.  Ed.  786, 
36  Sup.  Ct.  440,  vessels  used  by  contractor  in  performance  of  contract 
with  United  States  for  transportation  of  coal  to  Manila  Bay  are  not 
employed  in  service  of  government  within  Philippine  Tariff  Act,  exempt- 
ing vessels  so  employed  from  tonnage  dues;  Fidelity  &  Deposit  Co.  v. 
Pennsylvania,  240  U.  S.  323,  60  L.  Ed.  668,  36  Sup.  Ct.  300,  surety  com- 
pany becoming  surety  on  bonds  required  by  United  States  does  not  act 
as  Federal  instrumentality  so  as  to  be  exempt  from  State  tax  on  pre- 
miums received;  Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  371,  56 
L.  Ed.  805,  32  Sup.  Ct.  499,  use  of  machinery  and  boats  in  harbor  of 
San  Juan  in  performance  of  dredging  contract  with  United  States  does 
not  exempt  them  from  local  taxation ;  Thompson  v.  Kentucky,  209  U.  S. 
348,  62  L.  Fd.  827,  28  Sup.  Ct.  533,  upholding  taxation  of  distilled 
spirits  in  bonded  warehouses  in  State  under  Kentucky  statute  making 
warehouseman  liable  for  tax  and  giving  him  lien  for  taxes  paid;  United 
States  V.  Moses,  185  Fed.  92,  107  C.  C.  A.  310,  property  of  government 
contractor,  which  on  default  of  contractor,  an  officer  had  taken  for  use 
in  completion  of  contract,  is  not  exempt  from  State  taxation;  In  re 
Indian  Territory  Illuminating  Oil  Co.,  43  Okl.  319,  142  Pac.  1001,  sister 
State  corporation  for  gain,  doing  business  here,  is  not  exempt  from 
State  taxation  because  Federal  government  deals  with  it  in  carrying 
out  its  policy  toward  Osage  Indians;  McAlester-Edwards  Coal  Co.  v. 
Trapp,  43  Okl.  516,  141  Pac.  796,  construing  and  upholding  acts  of 
1908  and  1910,  relating  to  gross  revenue  taxes  on  persons  engaged  in 
coal  mining. 

Distinguished  in  Mint  Realty  Co.  v.  Philadelphia,  218  Pa.  112,  11  Anxt 
Oas.  388,  66  Atl.  1132,  where  purchaser  of  property  from  government 
has  paid  only  pai*t  of  price  and  contract  reserves  title  to  property  and 
right  to  forfeiture  of  contract  if  all  its  conditions  are  not  performed, 
property  is  not  taxable  locally. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am. 
St.  Rep.  324,  331. 

Miscellaneous.  Cited  in  Paddell  v.  City  of  New  York,  211  IT.  S.  451, 
15  Ann.  Caa.  187,  53  L.  Ed.  278,  29  Sup.  Ct.  139,  to  point  that  tax  on 
special  interests  is  not  unknown. 
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195  U.  S.  38S-394,  49  L.  Ed.  245,  25  Sap.  Ot.  40,  HELENA  WATEBWOBK8 
CO.  y.  HELENA. 

Tlie  grant  of  a  franchise  to  a  water  company,  does  not  of  Itself  raise 
an  implied  contract  that  the  grantor  will  not  do  any  act  to  interfere  with 
the  rights  granted  to  the  water  company;  in  the  absence  of  an  exclusive 
priYllege  none  will  be  Implied  against  the  pnbllc. 

Approved  in  Madera  Waterworks  v.  Madera,  228  U.  S.  456,  57  L.  Ed. 
919,  33  Sup.  Ct.  571  (affirming  185  Fed.  283,  284,  294),  property  of 
waterworks  company  is  not  taken  contrary  to  Fourteenth  Amendment 
by  municipal  construction  of  competing  plant  in  absence  of  contract 
immunity  from  such  competition;  Washington-Oregon  Corp.  v.  Chehalis, 
202  Fed.  595,  holding  grant  of  franchise  to  water  company  did  not  pre- 
clude city  from  constructing  own  system ;  Tillamook  Water  Co.  v.  Tilla- 
mook, 150  Fed.  119,  80  C.  C.  A.  71  (affirming  Tillamook  Water  Co.  v. 
Tillamook,  139  Fed.  406,  407),  and  Knoxville  Water  Co.  v.  Knoxville,  200 
U.  S.  37,  50  L.  Ed.  361,  26  Sup.  Ct.  224,  all  holding  municipal  grant  of 
waterworks  franchise  does  not  impliedly  divest  city  of  power  to  con- 
struct own  works ;  Mayor  etc.  of  Meridian  v.  Farmers  *  Loan  etc.  Co.,  143 
Fed.  71,  6  Ann.  Oas.  699,  74  C.  C.  A.  221,  contract  between  city  and  water 
company  granting  latter  franchise  and  obligating  it  to  construct  works 
and  maintain  same  for  term,  by  which  city  agreed  to  take  and  pay  for 
water  during  term,  does  not  deprive  city  of  power  to  construct  own 
works ;  Sioux  Falls  v.  Farmers'  Loan  etc.  Co.,  136  Fed.  728,  69  C.  C.  A. 
373,  contract  by  city  granting  exclusive  privilege  for  term,  of  laying 
water-pipes  in  streets,  and  giving  city  option  to  purchase  works  after 
ten  years,  does  not  preclude  city  from  erecting  own  works  after  term; 
Asbury  v.  Town  of  Albermarle,  162  N.  C.  256,  44  L.  R.  A.  (N.  S.)  1189, 
78  S.  E.  151,  arguendo. 

Distinguished  in  Farmers'  Loan  etc.  Co.  v.  Mayor  etc.  of  Meridian, 
139  Fed.  675,  where  city  ordinance  granting  franchise  obligated  grantee 
to  construct  and  maintain  waterworks  for  term  and  bound  city  to  take 
and  pay  for  water  during  term,  provided  that  when  accepted  it  should 
constitute  contract,  acceptance  precluded  city  from  constructing  com- 
peting works  during  term. 

Right  of  municipality  to  establish  competing  water  plant.    Note, 
L.  B.  A.  19150,  445. 

Nothing  is  to  be  taken  against  the  public  by  implication. 
Approved  in  Patton  v.  Los  Angeles,  169  Cal.  532,  147  Pac.  145,  dis- 
cussing question  of  adverse  possession  of  tide-lands;  Clark  v.  Los  An- 
geles, 160  Cal.  39,  116  Pac.  725,  under  section  19  of  article  XI  of  State 
Constitution,  city  which  has  granted  water  and  light  franchise  is  not 
precluded  from  constructing  its  own  works;  Colorado  Springs  v.  Pikes 
Peak  Hydro-Elec.  Co.,  57  Colo.  188,  189,  140  Pac.  928,  holding  franchise 
authorizing  erection  of  electric  power  plant  and  providing  that  grantee 
shall  furnish  such  arc  lights  as  may  be  required  by  city  for  street  lights, 
does  not  bind  city  to  take  any  arc  lights;  Mitchell  v.  Tulsa  Water  etc. 
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Co.,  21  Okl.  254,  95  Pac.  965,  holding  ordinance  granting  exclusive  right 
to  water  company  to  construct  and  operate  waterworks  for  municipal 
and  domestic  needs,  does  not  preclude  city  from  building  own  water- 
works. 

Miscellaneous.  Cited  in  Omaha  Water  Co.  y.  Omaha,  147  Fed.  9, 
8  Ann.  Caa.  614,  12  L.  R.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  power  granted 
to  city  to  contract  for  construction  and  operation  of  waterworks  on 
such  terms  as  may  be  agreed  on  authorizes  city  to  agree  with  contractor 
on  rates  for  term  of  years. 

195  XT.  S.  395-408,  49  L.  Ed.  251,  25  Sup.  Ot  96,  HILL  T.  McOOBD. 

A  decision  upon  a  question  of  fact  once  made  in  a  special  proceeding, 
finally  terminated,  should  not  be  regarded  as  oyerthrown  by  findings  in  a 
subsequent  proceeding  in  the  Department  unless  it  appears  that  those  find- 
ings directly  overrule  or  are  necessaifily  inconsistent  with  the  prior  decision. 

Approved  in  Botis  v.  Davies,  173  Fed.  1001,  neither  Immigration  Acts 
of  1903,  nor  of  1907,  make  decision  of  immigration  oflBcers  conclusive 
as  to  right  of  alien  domiciled  here  to  remain,  and  when  such  decision 
involves  a  question  of  law  as  well  as  of  fact,  it  will  be  reviewed  by 
the  courts. 

196  17.  S.  408-417,  49  L.  Ed.  266,  25  Sup.  Ot.  94,  OBAMEB  ▼.  mLSOK. 

Contention  that  a  deed  was  made  in  fraud  of  creditors  under  State  law, 
does  not  present  Federal  question. 

Approved  in  Thompson  v.  Fairbanks,  196  U.  S.  523,  104  Am.  St.  Rep. 
911,  49  L.  Ed.  585,  25  Sup.  Ct.  306,  whether  or  not  taking  possession 
under  chattel  mortgage  covering  after-acquired  property  was  made  with 
intent  to  defraud  creditors  is  not  Federal  question;  Rector  v.  City  De- 
posit Bank  Co.,  200  U.  S.  411,  412,  50  L.  Ed.  529,  26  Sup.  Ct!  289, 
arguendo. 

195  tr.  S.  418-427,  49  L.  Ed.  259,  25  Sup.  Ct.  102,  TTKITED  STATES  ▼. 
THOMAS. 

Allowance  of  increased  pay  to  army  officers  serving  in  certain  insular 
possessions,  etc.,  given  hy  acts  of  1900  and  1901,  do  not,  by  reason  of  Navy 
Personnel  Act  of  1899,  inure  to  naval  officers. 

Approved  in  United  States  v.  Crosley,  196  U.  S.  332,  336,  49  L.  Ed. 
499,  501,  25  Sup.  Ct.  261,  aide  to  rear-admiral  is  allowed  same  compensa- 
tion for  additional  service  as  is  allowed  aide  to  major-general  but  he  is 
not  allowed  mounted  pay. 

195  U.  S.  427-438,  49  L.  Ed.  263,  25  Sup.  Ot.  76,  LOOKHABT  V.  LEEDS. 

Belief  under  general  prayer  in  a  bill  which  states  all  facts  will  not  be 
denied  because  it  is  asked  upon  a  different  theory  of  law  than  that  upon 
which  special  prayer  is  based,  wHere  both  prayers  are  based  upon  same  facts, 
clearly  set  forth  in  bill 
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Approved  in  Cooper  v.  United  States,  220  Fed.  870,  136  C.  C.  A.  497 
(affirming  217  Fed.  848),  aF(|>lying  rule  in  suit  against  purchaser  from 
patentee  to  annul  patent  and  set  aside  deed;  American  Shipbuilding 
Co.  T.  Commonwealth  S.  S.  Co.,  215  Fed.  300, 131  C.  C.  A.  596,  applying 
rule  where  specific  prayer  is  for  rescission  of  contract  and  vital  thing 
was  rescission  of  conveyance,  where  both  were  parts  of  same  transac- 
tion; United  States  v.  Lake  Shore  etc.  Ry.  Co.,  203  Fed.  315,  applying 
rule  in  suit  to  enjoin  performance  of  contracts  alleged  to  violate  Anti- 
trust Act;  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  21,  104  C.  C.  A.  453, 
applying  rule  in  action  against  postmaster  to  enjoin  him  from  depriving 
complainant  of  right  to  send  periodical  through  mail  as  second-class 
matter,  where  court  granting  accounting  for  excess  postage  paid. 

Limited  in  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  760,  denying  right  to 
determine  number  of  copies  of  magazine  complainant  is  entitled  to  send 
at  second-class  rates,  in  absence  of  averments  in  pleadings  with  refer- 
ence thereto. 

Bill  seeking  to  treat  as  trustees,  persons,  some  of  whom  are  Insolvent, 
who  have  acquired  title  to  mining  claim  by  relocation  made  pursuant  to 
alleged  ftaudnlent  conspiracy  wltb  complainant's  partner,  whereby  partner 
was  to  fail  to  perfect  original  location,  warrants  injunction  pendente  lite 
against  further  mining. 

Approved  in  O'Neill  v.  Otero,  15  N.  M.  720,  113  Pac.  618,  when  one 
employed  to  do  assessment  work  on  mining  claim,  relocated  same  after 
failure  to  do  work,  he  is  trustee  ex  malcficio. 

Relocation  of  mining  claim  as  abandoned  or  forfeited.    Note,  68 
L.  R.  A.  842. 

Miscellaneous.  Cited  in  Lockhart  v.  Washington  Gold  etc.  Min.  Co., 
16  N.  M.  231,  117  Pac.  835,  reciting  history  of  litigation. 

195  U.  S.  439-469,  49  L.  Ed.  269,  25  Sup.  Ct.  84,  NORTHERN  PACIFIC  BY. 
CO.  ▼.  AMERICAN  TBADINO  CO. 

A  carrier  may  contract  to  carry  goods  beyond  its  own  lines. 
Approved  in  Saunders  v.  Adams'  Express  Co.,  78  N.  J.  L.  443,  74 
Atr.  671,  following  rule. 

Liability  of  connecting  carrier  for  loss  beyond  own  line.    Note,  31 
L.  E.  A.  (N.  S.)  13,  38,  42,  44,  66,  78. 

Receiver  appointed  in  suit  to  foreclose  railroad  mortgage  and  authorised 
to  carry  on  railroad  business,  may  make  special  agreement  to  forward  a 
tlirough  shipment  by  steamer  of  connecting  carrier  sailing  on  designated  day. 
Approved  in  Gay  v.  Hudson  River  etc.  Power  Co.,  173  Fed.  1005, 1006, 
apholding  contract  by  receiver  of  light  and  power  companies  to  supply 
electrical  power  for  term  of  five  years. 
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Initial  carrier  may  contract  to  carry  over  whole  route,  and  if  it  does  so 
its  common-law  carrier  liability  extends  over  whole  route. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  Mills,  219 
U.  S.  197,  81  L.  R.  A.  (N.  S.)  7,  65  L.  Ed.  178,  31  Sup.  Ct.  164,  uphold- 
ing Carmack  Amendment  of  1906. 

Distinguished  in  J.  H.  Hamlen  &  Sons  Co.  v.  Illinois  Cent.  R.  Co., 
212  Fed.  327,  holding  guaranty  by  carrier  as  to  transportation  by  con- 
necting shipment  company  was  void  under  Hepburn  Act,  §  2,  where  no 
through  rate  published. 

Special  agreement  to  carry  through  shipment  by  steamer  of  connecting 
carrier  sailing  on  designated  day,  is  not  modified  by  rclcelpt  of  bill  of  lading 
limiting  liability  to  loss  on  initial  carrier's  road,  where  bill  of  lading  was 
not  read  and  was  received  after  goods  passed  out  of  shipper's  control  by 
derk  who  had  no  knowledge  of  conditions  and  had  no  authority  to  modify 
contract  as  originally  made. 

Approved  in  Louisville  etc.  R.  Co.  v.  Williams,  5  Ala.  App.  642,  59 
South.  679,  and  Louisville  etc.  R.  Co.  v.  Williams,  5  Ala.  App.  628,  629, 
630,  56  South.  866,  867,  both  holding  where  railroad  agreed  to  ship 
cotton  by  certain  steamer  connecting  with  its  line,  but  on  arrival  at 
pier  master  of  steamer  refused  to  accept  shipment  and  it  went  by  an- 
other vessel,  railroad  was  liable  though  bill  of  lading  limited  liability 
for  damage  to  freight  while  on  own  line. 

Distinguished  in  Williams  v.  Louisville  etc.  R.  Co.,  176  Ala.  640,  641, 
58  South.  318,  319,  where  freight  is  received  and  actually  shipped  under 
parol  contract  but  a  bill  of  lading  is  contemporaneously  issued,  parol 
contract  cannot  vary  bill  of  lading  though  neither  shipper  nor  carrier's 
agent  read  it. 

Mistaken  refusal  of  deputy  collector  of  port  to  grant'  clearance  while 
certain  freight  was  on  board  because  it  was  contraband  of  war,  is  not  re- 
straint by  "princes,  rulers  or  people"  within  meaning  of  bill  of  lading,  so 
as  to  excuse  nonperformance  of  agreement  to  forward  shipment  by  that 
vessel. 

Cited  in  South  Memphis  Land  Co.  v.  McLean  etc.  Lumber  Co.,  179 
Fed.  421,  102  C.  C.  A.  563,  where  vendor  of  land  bound  itself  to  have 
railroad  build  spur-track  to  property,  fact  that  railroad  was  enjoined 
from  building  trxicks  at  grade  crossing  with  another  road  is  no  defense 
to  action  ior  nonperformance ;  Gow  v.  Gans  S.  S.  Line,  174  Fed.  217, 
98  C.  C.  A.  223,  arguendo. 

Distinguished  in  Clyde  Commercial  S.  S.  Co.  v.  West  India  S.  S.  Co., 
169  Fed.  279,  94  C.  C.  A.  551,  detention  of  vessel  under  time  charter 
at  intermediate  port  under  general  quarantine  regulation  because  she 
came  from  infected  port,  was  not  caused  by  "deficiency  of  men"  within 
charter  clause  relieving  charterer  from  payment  of  hire  in  case  of  such 
deficiency. 

When  beneficiary  deemed  to  have  elected  to  take  under  will  assum- 
ing to  dispose  of  his  property.    Note,  4  L.  R.  A«  (N.  S.)  1067. 
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195  U.  8.  460-480,  49  I*.  Ed.  282,  25  Bap.  Ct.  80,  XTNITED  STATES  Y.  IfAB* 
TINEZ. 

Not  cited. 

195  17.  8.  480^10,  49  L.  Ed.  286,  26  Snp.  Ot.  123,  HUMBIBD  ▼.  AVERT. 

Sales  or  contracts  made  by  Nortliem  Pacific  Railway  after  Its  accept- 
ance of  act  of  Jnly  1,  1898,  cannot  defeat  operation  of  proYlsions  of  that 
act. 

Approved  in  United  States  v.  Inman-Poulsen  Lumber  Co.,  233  Fed. 
943,  147  C.  C.  A.  615,  ander  act  of  Jaly  1,  1898,  relinquishment  of  lands 
within  Northern  Pacific  grant,  revested  title  in  United  States. 

Distinguished  in  United  States  v.  Inman-Ponlsen  Lumber  Co.,  211 
Fed.  680,  under  act  of  July  1,  1898,  relinquishment  of  lands  within 
Northern  Pacific  grant,  did  not  revest  title  in  United  States. 

Court  of  equity  will  not  determine  in  adrance  of  final  action  of  Land 
Department,  respective  rigbts  of  grantees  of  Northern  Pacific  Railway  of 
land  claimed  to  be  within  indemnity  limits  of  grant  of  1864,  and  settlers 
and  purchasers  from  United  States  who  claim  protection  of  act  of  1898. 

Approved  in  Gauthier  v.  Morrison,  232  U.  S.  462,  58  L.  Ed.  685,  34 
Sup.  Ct.  384,  State  court  has  jurisdiction  over  suit  by  homesteader 
to  re-establish  possession  which  trespassers  have  interrupted,  to  end 
that  he  may  continue  his  efforts  to  earn  title. 

After  title  has  passed  from  government  the  equities  subject  to  which 
the  Individual  holds  may  be  enforced  by  the  courts  but  not  before,  until 
then  the  courts  will  not  interfere  with  the  officers  of  the  government  in  the 
performance  of  their  duties  in  disposing  of  public  lands. 

Approved  in  Oregon  v.  Hitchcock,  202  U.  S.  90,  50  L.  Ed.  939,  26 
Sup.  Ct.  568,  and  Humbird  v.  Alger,  Smith  &  Co.,  94  Minn.  523,  102 
N.  W.  1133,  both  following  rule;  Little  v.  Williams,  88  Ark.  50,  113 
S.  W.  343,  where  government  survey  erroneously  include^  within  mean- 
dered lines  of  non-navigable  lake,  a  quantity  of  swamp-lands  as  part 
of  lake  bed,  but  government  had  never  questioned  correctness  of  sur- 
vey, it  could  not  be  impeached  by  individual  in  collateral  proceeding; 
Columbia  Canal  Co.  v.  Benham,  47  Wash.  251,  126  Am.  St.  Rep.  901, 
91  Pac.  962,  denying  State  court's  jurisdiction  to  enjoin  defendant  from 
proceeding  to  obtain  title  to  public  lands  for  wliich  he  has  filed  entry 
in  land  office,  and  to  require  'him  to  file  relinquishment  of  his  claim 
thereto;  Cameron  v.  Lyen,  57  W^ash.  387,  106  Pac.  1112,  arguendo. 

Distinguished  in  Hoyt  v.  Weyerhaeuser,  161  Fed.  331,  88  C.  C.  A. 
404,  discussing  right  to  indemnity  lands  under  Northern  Pacific  g^ant. 

On  filing  map  of  definite  location  indemnity  lands  granted  to  Northern 
PiMdfic  Bailroad  were  withdrawn  from  entry  and  sale. 

Approved  in  Hoyt  v.  Weyerhaeuser,  161  Fed.  328.  88  C.  C.  A.  404, 
following  rule. 
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Ko  title  to  Indemiiity  lands  is  yasted  nntU  a  selection  be  made  by  wlilch 
they  are  definitely  ascertained,  and  tlie  selection  made  has  been  approved  by 
the  Secretary  of  the  Interior. 

Approved  in  Daniels  v.  Wagner,  205  Fed.  239,  125  C.  C.  A.  93, 
selector  of  forest  re8ei*vation  lieu  lands,  under  act  of  June  4,  1897, 
acquires  no  vested  interest  in  land  selected  until  exchange  and  selection 
have  been  approved  by  Commissioner  of  General  Land  Office;  United 
States  V.  Chicago  etc.  By.  Co.,  148  Fed.  891,  holding  mere  solution 
and  filing  of  lists  by  State  agents  of  lands  granted  to  Iowa  to  aid  rail- 
road, did  not  8egr^;Ete  such  lands  from  public  domain;  Northern  Pac. 
Ry.  Co.  V.  Wass,  104  Minn.  418,  116  N.  W.  940,  applying  rule  under 
land  grant  of  1857,  as  amended  in  1871;  Morrow  v.  Warner  Valley 
Stock  Co.,  56  Or.  333,  340,  101  Pac.  179,  181,  construing  Swamp-land 
Act  of  1841;  dissenting  opinion  in  Weyerhaeuser  v.  Hoyt,  219  U.  S. 
411,  55  L.  Ed.  274,  31  Sup.  Ct.  300,  discussing  selection  of  indemnity 
lands  by  Northern  Pacific  Railroad. 

Distinguished  in  Brigham  City  v.  Rich,  34  Utah,  140,  97  Pac.  223, 
construing  land  grant  in  Utah  Enabling  Act  of  1894. 

Miscellaneous.  Cited  in  Weyerhaeuser  ,v.  Hoyt,  219  U.  S.  396,  55 
L.  Ed.  266,  31  Sup.  Ct.  300,  for  provisions  of  Northern  Pacific  land 
grant. 

195  U.  8.  610-^23,  49  L.  Ed.  299,  26  Sap.  Ot.  108,  8AN  JUAN  v.  ST.  JOHN'S 
GASOO. 

Character  of  money  which  is  current  at  time  fixed  for  performance  of 
contract  is  medium  in  which  payment  may  be  made. 

Distinguished  in  Serralles  v.  Esbei,  200  U.  S.  117,  50  L.  Ed.  897, 
26  Sup.  Ct.  176,  United  States  currency  at  rate  of  exchange  prescribed 
by  act  of  1900  and  not  at  rate  of  one  dollar  for  each  peso  of  indebt- 
edness must  be  accepted  in  satisfaction  of  obligation  incurred  in  Porto 
Rico  which  was  to  be  satisfied  with  money  current  in  province  at  rate 
of  one  hundred  centavos  per  peso. 

Accord  and  satisfaction  results  from  receipt  under  protest,  in  discha^re 
of  a  particular  payment,  of  a  diiferent  money  medium  from  that  which  was 
required  by  contract. 

Approved  in  Missouri-American  Eiec.  Co.  v.  Hamilton-Brown  Shoe 
Co.,  165  Fed.  287,  91  C.  C.  A.  251,  foHowing  rule;  Shubert  v.  Rosen- 
berger,  204  Fed.  938,  45  L.  R.  A.  (N.  S.)  1062,  123  C.  C.  A.  256,  dis- 
cussing  difference  between  accord  and  satisfaction  and  compromise  and 
settlement;  Sims  v.  Three  States  Lumber  Co.,  135  Fed.  1020,  68  C.  C.  A. 
413,  applying  rule  to  sale  of  lumber;  Seeds,  Qrain  etc.  Co.  v.  Conger, 
83  Ohio  St.  175,  32  L.  R.  A.  (N.  S.)  380,  93  N.  E.  894,  where  creditor 
retains  check  sent  upon  condition  that  it  shall  be  in  full  satisfaction 
of  disputed  debt,  and  receives  money  thereon  and  informs  debtor  that 
he  gives  him  credit  therefor,  but  that  he  does  not  intend  that  same 
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shall  close  up  matter  in  dispute,  to  which  debtor  does  not  reply,  there 
is  an  accord  and  satisfaction. 

Part  payment  as  consideration  for  discharge  of  undisputed  debt. 
Note,  11  L.  R.  A.  (N.  S.)  1021. 

195  XT.  8.  624>^»9,  49  It.  Ed.  306,  25  Sup.  Ot.  118,  UKITED  STATES  ▼.  OHI- 
OAGO,  M.  ft  ST.  P.  B.  B.  CO. 

Purchaser  of  land  certified  by  Secretary  of  Interior  to  Minnesota  In  aid 
of  railroad  sad  conveyed  by  State  to  railroad,  is  bona  fide  purchaser  pro- 
tected by  act  of  1887,  though  certification  was  erroneous,  where  purchaser 
had  no  notice  of  goyemment's  claim. 

Approved  in  Logan  v.  Davis,  233  U.  8.  629,  58  L.  Ed.  1129,  34  Sup. 
Ct.  685,  constructive  notice  of  defect  in  railroad's  title  does  not  de- 
prive one  who  honestty  purchased  in  actual  ignorance  of  defect,  and  in 
reliance  upon  action  of  government  in  apparent  transfer  of  title  by 
certification,  of  protection  of  Adjustment  Act  of  1887,  §  4,  to  bona 
fide  purchasers. 

Bight  of  United  States  to  maintain  civil  action.    Note,  Ann.  Oaa. 
1912D,  516.. 

Miscellaneous.  Cited  in  United  States  v.  Chicago  etc.  Ry.  Co.,  172 
Fed.  272,  reciting  history  of  land  grant. 

195  v.  &  540-594,  1  Ann.  Oas.  517,  49  L.  Ed.  312,  26  Sup.  Ct.  133,  WEST- 
EBK  UKION  TEL.  OO.  V.  PENNSYLVANIA  B.  B.  GO. 

Bailroads  witbin  limits  of  United  States  were  made  post  roads  or  routes 
by  acts  of  Congress  of  1838,  1853,  etc. 

Approved  in  New  England  Telegraph  Co.  v.  Town  of  Essex,  206  Fed. 
931,  following  rule. 

A  railroad  right  of  way  is  property  devoted  to  public  use  and  is  sub- 
ject to  State  and  Federal  control. 

Approved  in  Pomona  v.  Sunset  Tel.  &  Tel.  Co.,  224  U.  S.  345,  56 
L  Ed.  795,  32  Sup.  Ct.  477,  contract  right  to  maintain  only  through  in- 
terstate telephone  wires  in  city  streets,  and  not  to  maintain  poles  and 
wires  for  local  subscribers,  is  only  contained  in  exception  of  "telephone 
lines  doing  interstate  business*'  made  by  California  act  of  1905,  which 
repealed  amendment  of  1905,  to  CivibCode,  §  536. 

The  act  of  1866,  declares  that,  in  interests  of  commerce  and  convenient 
transmission  of  intelligence  by  the  government  and  its  citizens,  erection  of 
telegraph  lines  shall,  so  far  as  State  interference  is  concerned,  be  free  to  all 
who  submit  to  conditions  imposed  by  Congress. 

Approved  in  Town  of  Essex  v.  New  England  Tel.  Co.,  239  U.  S.  320, 
60  L.  Ed.  S06,  36  Sup.  Ct.  105,  telegraph  company  which  has  accepted 
act  of  1866  is  protected  from  arbitrary  interference  by  town  whose 
XIX— 17 
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authorities  permitted  location  and  operation  of  lines  along  Highways 
for  twenty  years;  Georgia  R.  &  B.  Co.  v.  Atlantic  Postal  Tel.  Cable 
Co.,  152  Fed.  999,  contract  between  railroad  and  telegraph  company  by 
which  latter  is  granted  exclusive  right  of  occupancy  of  railroad's  right 
of  way  for  telegraph  line,  is  void;  Western  Union  Tel.  Co.  y.  Hopkins, 
160  Cal.  117,  116  Pac.  562,  arguendo. 

Gompensation  and  pabllc  use  are  necessary  before  inroperty  can  be  taken 
by  eminent  domain. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  196 
U.  S.  252,  49  L.  Ed.  467,  25  Sup.  Ct.  251,  upholding  removability  of 
condemnation  suit  where  controversy  is  between  citizens  of  different 
States. 

Telegraph  companies  were  not  granted  right  of  eminent  domain  or  any 
right  to  enter  upon  and  occupy  railroad's  right  of  way  without  latter's  con- 
sent by  act  of  1886. 

Approved  in  Western  Union  Tel.  Co.  v.  Atlanta  etc.  R.  Co.,  227  Fed. 
476,  477,  and  Western  Union  Tel.  Co.  v.  Nashville  etc.  Ry.  Co.,  133 
Tenn.  704,  182  S.  W.  258,  both  following  rule;  Williams  v.  City  of 
Talladege,  226  U.  S.  415,  67  L.  Ed.  279,  33  Sup.  Ct.  116,  discussing 
liability  of  telegraph  company  which  has  accepted  terms  of  act  of 
Congress  of  July  24,  1886,  to  municipal  license  tax;  Western  Union 
Tel.  Co.  V.  Richmond,  224  U.  S.  169,  56  L.  Ed.  715,  32  Sup.  Ct.  449, 
property  of  telegraph  company  which  has  accepted  terms  of  act  of 
Congn*ess  of  1866,  is  not  taken  without  due  process  by  municipal  or- 
dinance, requiring  reservation  on  poles  for  city's  wires  and  reserving 
one  conduit  for  wires  of  third  parties  on  payment  of  compensation; 
Western  Union  Tel.  Co.  v.  Polhemus,  167  Fed.  234,  under  New  Jersey 
law,  easement  for  highway  does  not  include  any  grantable  right  by 
public  for  maintenance  of  telegraph  line  thereon;  Ivy  v.  Western 
Union  Tel.  Co.,  165  Fed.  378,  fact  that  tel^raph  company  has  accepted 
act  of  1886,  does  not  affect  its  status  as  foreign  corporation  doing 
business  in  foreign  State;  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  164  Fed. 
570,  act  of  1866  does  not  grant  to  telegraph  company  right  to  occupy 
streets  with  poles  and  wires  without  city's  consent;  Memphis  v.  Postal 
Telegraph-Cable  Co.,  145  Fed.  606,  76  C.  C.  A.  292,  upholding  power 
of  Memphis  to  charge  telegraph  pole  rental  for  use  of  streets;  Western 
Union  Tel.  Co.  v.  South  etc.  R.  Co.,  184  Ala.  75,  78,  92,  62  South.  790, 
791,  795,  upholding  condemnation  of  unused  portion  of  railroad  right 
of  way  for  telegraph  line;  Louisville  etc.  R.  Co.  v.  Postal  Telegraph- 
Cable  Co.,  143  Ga.  333,  85  S.  £.  Ill,  holding  States  may  legislate  on 
subject  of  condemnation  of  railroad  rights  of  way  for  telegraph  com- 
panies; Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  107  Miss. 
648,  65  South.  652,  upholding  right  of  State  to  authorize  telegraph 
company  to  condemn  railroad  right  of  way  for  its  lines ;  Western  Union 
Tel.  Co.  V.  Omaha,  73  Neb.  536,  103  N.  W.  87,  upholding  State  taxation 
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of  telegraph  companies;  Haskell  v.  Cowham,  187  Fed.  408,  411,  109 
C.  C.  A.  235,  and  Great  Northern  Ry.  Co.  v.  Western  Union  Tel.  Co., 
174  Fed.  325,  98  C.  C.  A.  193,  both  arguendo. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Qeorgia  R.  &  Banking 
Co.,  227  Fed.  290,  construing  contract  between  railroad  and  telegraph 
company  for  tel^^aph  lines  over  railroad's  right  of  way;  Louisville 
etc.  R.  Co.  V.  Western  Union  Tel.  Co.,  207  Fed.  11,  12,  124  C.  C.  A. 
573,  upholding  Kentucky  statute  granting  telegraph  companies  right 
of  eminent  domain  over  railroad  rights  of  way;  Louisville  etc.  R.  Co. 
V.  Western  Union  Tel.  Co.,  207  Fed.  5,  124  C.  C.  A.  573,  enjoining 
railroad  from  interfering  with  operation  of  telegraph  lines  over  its 
right  of  way  pending  condemnation  proceedings  by  telegraph  com- 
pany; Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  270  111.  418, 
420,  110  N.  E.  590,  591,  act  of  Congress  of  1866,  does  not  prevent  con- 
demnation under  State  law  by  telegraph  line  of  easement  for  its  lines 
over  railroad  right  of  way;  Western  Union  Tel.  Co.  v.  Lakin,  63  Wash. 
329,  17  Ann.  Gaa.  718,  101  Pac.  1095,  discussing  State  taxation  of 
property  of  corporation  engaged  in  interstate  business  under  Federal 
franchise;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  567,  arguendo. 

Condemnation  of  right  of  way  for  telegraph   or  telephone   line 
along  railroad.    Note,  42  L.  R.  A.  (N.  8.)  226,  228,  229,  230. 

Bailroad  right  of  way  has  substantiality  of  the  fee,  and  is  private  prop- 
erty, even  as  to  tbe  public  in  all  else  but  an  interest  in  its  uses.  It  cannot 
be  i^n^ropriated  without  compensation. 

Approved  in  Western  Union  Tel.  Co.  v.  Pittsburg  etc.  Ry.  Co.,  137 
Fed.  438,  reaffirming  rule;  Rio  Grande  West  Ry.  Co.  v.  Stringham,  239 
U.  S.  47,  60  L.  Ed.  138,  36  Sup.  Ct.  6,  discussing  nature  of  grant  under 
Railroad  Right  of  Way  Act  of  March  3,  1875;  Donovan  v.  Pennsylvania 
Co.,  199  U.  S.  294,  50  L.  Ed.  199,  26  Sup.  Ct.  91,  upholding  right  of 
railroad  which  has  made  arrangement  with  transfer  company  to  fur- 
nish all  vehicles  necessary  for  passengers  at  depot,  to  exclude  other 
hackmen  soliciting  at  depot;  Chicago  etc.  Ry.  Co.  v.  Old  Colony  Trust 
Co.,  216  Fed.  583,  132  C.  C.  A.  581,  upholding  and  construing  cross- 
ing agreement  between  railroads. 

A  railroad  right  of  way  is  more  than  easement.  It  has  the  attributes 
of  a  fee,  perpetuity  and  exclusive  use  and  possession. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  North  American  Tel.  Co.,  230 
Fed.  350,  353,  discussing  right  to  condemn  unused  portion  of  railroad 
right  of  way  for  telegraph  line  and  elements  of  compensation;  Aber- 
erombie  v.  Simmons,  71  Kan.  546,  81  Pac.  211,  warrant  deed  conveying 
land  to  railroad  for  right  of  way  does  not  vest  absolute  fee  m  rail- 
road, but  where  use  abandoned  title  reverts  to  adjoining  owner;  Louis- 
ville etc.  R.  Co.  v.  Interstate  R.  Co.,  108  Va.  506,  62  S.  E.  370,  holding 
land  of  railroad  with  which  connection  is  sought  by  another  company 
eannot  be  taken  to  construct  connecting  track  for  joint  use,  without 
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compensation ;  State  ex  rel.  North  Coast  Ry.  v.  Northern  Pac.  Ry.  Co.,  49 
Wash.  84,  94  Pac.  908,  determining  who  shall  pay  for  expense  of  grade 
crossing  condemned  by  one  railroad  over  tracks  of  another;  Rose  v. 
Public  Service  Commission,  75  W.  Va.  6,  83  S.  E.  87,  holding  railroad 
may  grant  to  local  transfer  company  exclusive  privilege  of  occupying 
portion  of  its  station  platform  for  solicitation  of  business  from  pas- 
sengers; State  ex  rel.  Northern  Pac.  Ry.  Co.  v.  Railroad  Commission, 
140  Wis.  160,  121  N.  W.  924,  discussing  distribution  of  cost  of  rail- 
road grade  crossing  authorized  by  railroad  commission. 

Tlie  act  of  1886,  Is  aa  exercise  by  Congress  of  its  power  to  withdraw 
from  interference  commerce  by  telegraph,  and  Is  valid. 

Approved  in  State  ex  rel.  Coleman  v.  Western  Union  Tel.  Co.,  76 
Kan.  653,  658,  90  Pac.  315,  317,  holding  Western  Union  Tel.  Co.  is 
not  relieved  from  provisions  of  Bush  Act,  r^ulating  foreign  corpora^ 
tions,  by  its  acceptance  of  act  of  Congress  of  1866. 

Estoppel  of  tenant  in  possession  prior  to  lease  to  deny  landlord's 
title.    Note,  4  Ann.  Obs.  109. 

Right  of  State  to  forbid  exportation  of  natural  resources.    Note, 
35  L.  R.  A.  (N.  8.)  1196. 

Miscellaneous.  Cited  in  Harriman  v.  Northern  Securities  Co.,  197 
U.  S.  287,  49  L.  Ed.  760,  25  Sup.  Ct.  493,  lack  of  finality  in  decree 
reversing  Circuit  Court's  order  granting  preliminary  injunction  does 
not  prevent  review  in  Supreme  Court  by  certiorari  to  Circuit  Court  of 
Appeals  where  record  presented  whole  case  to  that  court;  Western 
Union  Tel.  Co.  v.  Georgia  R.  &  Banking  Co.,  227  Fed.  292,  holding  where 
telegraph  company  for  many  years  operated  its  lines  over  railroad 
right  of  way  under  supposed  right,  Federal  court  may  enjoin  their 
removal  by  railroad  and  fix  amount  of  compensation  it  must  pay. 

195  U.  S.  594-604,  49  L.  Ed.  832,  25  Sup.  Ct.  150,  WESTEBK  T7NION  TEL. 
CO.  ▼.  PENNSYLVANIA  B.  B.  CO. 

Railways  are  not  highways  within  meaning  of  charter  of  telegraph  com- 
pany giving  it  right  to  occupy  with  its  lines  any  of  the  roads,  hlghwaya, 
streets  and  waters  within  State. 

Approved  in  Western  Union  Tel.  Co.  v.  Pittsburg  etc.  Ry.  Co.,  137 
Fed.  438,  following  rule;  Ivy  v.  Western  Union  Tel.  Co.,  165  Fed.  378, 
fact  that  telegraph  company  has  accepted  act  of  1886,  does  not  affect 
its  status  as  foreign  corporation  doing  business  in  foreign  State; 
Western  Union  Tel.  Co.  v.  Polhemus,  178  Fed.  907,  29  L.  R.  A.  (N.  S.) 
465,  102  C.  C.  A.  105,  and  Great  Northern  Ry.  Co.  v.  Western  Union 
Tel.  Co.,  174  Fed.  325,  98  C.  C.  A.  193,  both  arguendo. 

Condemnation  of  right  of  way  for  telegraph  or  telephone  line  along 
railroad.    Note,  42  L.  B.  A.  (N.  S.)  228,  229,  231. 
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The  lesfea  of  a  telegraph  company,  cannot  as  such  lessee,  exercise  right 
of  eminent  domain  possessed  by  its  lessor. 

Approved  in  Harrold  v.  Central  etc.  Ry.  Co.,  144  Ga.  202,  86  S.  E. 
563,  following  rule;  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  164  Fed.  570, 
act  of  1866,  does  not  grant  to  telegraph  company  right  to  occupy  streets 
with  poles  and  wires  without  city's  consent. 

Distinguished  in  Terre  Haute  etc.  R.  Co.  v.  Rohbins,  247  111.  382,  93 
N.  E.  400,  where  railroad  has  charter  power  to  condemn  property  and 
has  not  acquired  right  of  way  over  part  of  line  as  chartered,  but 
operates  over  that  part  of  line  by  agreement  with  connecting  road,  it 
retains  its  charter  power  to  condemn  for  right  of  way  over  that  part 
of  line;  Mull  v.  Indianai>oli8  etc.  Traction  Co.,  169  Ind.  218,  81  N.  E. 
658,  holding  lessees  of  street  and  intemrban  railroads  are  authorized, 
by  act  of  1903,  to  condemn  lands  for  construction  of  lines  for  ti*ans- 
mission  of  electricity. 

Miscellaneous.  Cited  in  Wallace  v.  Ocean  Grove  etc.  Assn.,  148  Fed. 
674,  78  C.  C.  A.  406. 

196  XT.  S.  604>606,  49  Ii.  Ed.  838,  25  8np.  Ot.  107,  BZ  PA&TE  SSFUBXJO 
OF  OOLtTMBIA. 

Not  cited. 

195  IT.  8.  606-621,  49  I..  Ed.  340,  26  Sup.  Ot.  118,  BUXUS  ▼.  O'BEIftNE. 

A  Judgment  of  a  State  court  is  rendered  in  "an  action  for  ftaud*'  within 
Bankruptcy  Act^  section  17  (2),  where  it  was  based  upon  actual,  as  dis- 
tinguished from  constructive,  fraud  of  bankrupt. 

Approved  in  Moody  v.  Muscogee  Mfg.  Co.,  134  Ga.  734,  20  Ann.  Oaa. 
301,  68  S.  E.  610,  following  rule ;  In  re  Adler,  144  Fed.  661,  75  C.  C.  A 
461,  holding  State  judgment  against  bankrupt  requiring  him  to  pay 
over  proceeds  of  accounts  assigned  to  him  by  debtor  and  collected  by 
him,  provable  in  bankruptcy  though  court  held  transfer  of  accounts 
was  fraudulent  in  law;  Mackel  v.  Rochester,  135  Fed.  907,  liability  of 
bankrupt  to  trustee  of  another  bankrupt  for  value  of  property  trans; 
ferred  to  him  by  latter  in  fraud  of  creditors  is  not  released  by  dis- 
charge; Katzenstein  v.  Reid,  Murdock  &  Co.,  41  Tex.  Civ.  110,  91  S.  W. 
361,  obligation  created  by  obtaining  property  by  oral  false  preteni^es  is 
not  released  by  discharge  in  bankruptcy;  In  re  Nuttall,  201  Fed.  563, 
and  Brown  v.  United  Button  Co.,  149  Fed.  52, 9  Ann.  Cas.  445,  8  L.  B.  A. 
(N.  S.)  961,  79  C.  C.  A.  70,  both  arguendo. 

Distinguished  in  Slater  Trust  Co.  v.  Gardiner,  183  Fed.  273,  corpo- 
rate officers  and  stockholders  did  not  personally  warrant  truthfulness 
of  representations  in  corporate  mortgage,  where  they  are  not  chargeable 
with  acts  which  would  render  them  liable  at  law  for  deceit;  In  re 
Ennia  &  Stoppani,  171  Fed.  757,  conversion  of  margins  by  broker  is 
not  ''willful  and  malicious,  injuiy  to  person  or  property"  within  Bank- 
ruptcy Act,  §  17a. 
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Effect  of  discharge  in  bankruptcy  on  liability  for  fraud  or  obtain- 
ing property  by  false  pretenses  or  representations.  Note,  20 
Ann.  Gas.  309,  810,  811. 

Averments  that  representations  were  falsely  and  frandnlently  made, 
with  intent  to  farther  pecuniary  interest  of  def endant»  and  were  known  to 
be  false  when  made,  are  eqiuivalent  of  averments  of  specific  intent. 

Approved  in  United  States  v.  Comstock,  161  Fed.  645,  indictment  in 
terms  of  Bankruptcy  Act,  §  29a,  is  sufficient  though  it  omits  word 
''willfully.'' 

"Ftand"  as  used  in  Bankruptcy  Act  means  positive  fraud,  or  ftaod 
in  fact,  involving  moral  turpitude  or  intentional  wrong,  and  not  implied 
fraud. 

Approved  in  Louisville  etc.  R.  Co.  v.  Bryant,  149  Ky.  365,  149  S.  W. 
832,  where  petition  in  action  by  carrier  charged  with  misdelivery  of 
freight  alleged  defendant  obtained  possession  of  goods  by  fraudulently 
misrepresenting  himself  as  consignee,  and  defendant  denied  fraud  and 
asserted  he  took  possession  by  consignor's  direction,  and  carrier  ob- 
tained judgment  on  instructions  authorizing  verdict  on  ground  that  de- 
fendant received  goods  without  representations  as  to  his  right  to  pos- 
session, judgment  was  not  obtained  in  action  for  fraud ;  Dilley  v.  Sim- 
mons Nat.  Bank,  108  Ark.  349,  158  S.  W.  146,  debts  procured  through 
fraud  are  not  released  under  amendment  of  1903,  to  Bankruptcy  Act  of 
1898,  §  17,  subd.  2,  whether  reduced  to  judgment  or  not. 

195  V.  B.  626,  49  Z..  Sd.  .S60,  A6  A9.  XSt.  790,  JfiEFF£BT  T.  STATE  BOABD 
OF  UEDICAL  BEQISTBATION. 

Cited  in  Collins  v.  Texas,  223  U.  S.  298,  56  L.  Ed.  445,  32  Sup.  Ct. 
286,  Tucker  v.  Williamson,  229  Fed.  207,  Aiton  v.  Board  of  Medical 
Examiners,  13  Ariz.  357,  360,  L.  R.  A.  1915A,  691,  114  Pac.  962,  964, 
State  Medical  Board  v.  McCrary,  95  Ark.  515,  Ann.  Gas.  1912A,  631,  130 
S.  W.  546,  Chenoweth  v.  State  Board,  57  Colo.  81,  Ann.  Oas.  1915D, 
1188,  141  Pac.  134,  Klafter  v.  State  Board  of  Examiners,  259  111.  18, 
Ann.  Oas.  1914B,  1221,  46  L.  R.  A.  (N.  S.)  532,  102  N.  E.  194,  Spur- 
geon  V.  Rhodes,  167  Ind.  12,  78  N.  E.  231,  Forman  v.  State  Board  of 
Health,  157  Ky.  129,  162  S.  W.  799,  Commonwealth  v.  Pam,  196  Mass. 
329,  18  Ann.  Gas.  569,  17  L.  R.  A.  (N.  8.)  94,  82  N.  E.  32,  State  v. 
Purl,  228  Mo.  25,  128  S.  W.  202,  Jamieson  v.  State  Board  of  Medical 
Examiners,  35  Okl.  689,  130  Pac.  924,  Kirk  v.  State,  126  Tenn.  15,  Ann, 
Gas.  1913D,  1239,  150  S.  W.  85,  and  State  v.  Schaeffer,  129  Wis.  466, 
109  N.  W.  524. 

Validity  and  effect  of  statute  authorizing  revocation  of  license 
granted  to  physician  or  surgeon.    Note,  7  Ann.  Gas.  753. 

Power  to  revoke  physician's  license.    Note,  1  L  R.  A.  (N.  S.)  811. 

Grounds  for  revoking  physician's  license.  Note,  8  L.  R.  A.  (N.  8.) 
585. 
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Limitations  as  defense  to  fevocation  of  physician's  or  attorney's 
license.    Note,  11  L.  R.  A.  (N.  8.)  558. 

196  U.  8.  626,  49  K  Ed.  360,  25  8np.  Ot.  791,  DODGE  T.  EIJJ8. 

Cited  in  Ex  parte  Shoemaker,  25  Cal.  App.  559,  144  Pac.  988. 

195  n.  S.  628,  49  I..  Ed.  SSI,  25  Sup.  Ot.  787,  OUBIiET  ▼.  UNITED  STATES. 
Cited  in  United  States  v.  Morse,  161  Fed.  436. 

196  17.  8.  628,  49  U  Ed.  351,  25  8op.  Ot  787,  WE8TEBN  UKIOK  TEL.  00. 
▼.  SWAK. 

Cited  in  Dmver  City  Tramway  Co.  v.  Cobb,  164  Fed.  43,  90  C.  C.  A. 
459,  and  Capital  Traction  Co.  v.  Cramp,  35  App.  D.  C.  186. 

Credibility  and  effect  of  testimony  of  plaintiff  that  he  looked  and 
listened  at  crossing  where  he  must  have  detected  train  had  he 
done  so.    Note,  L.  B.  A.  1915B,  141. 

196  U.  8.  632,  49  L.  Ed.  353,  25  Sop.  Ot.  790,  PAOIFIO  ICAIL  8.  8.  OO.  ▼. 
OTJTON. 

Cited  in  Aurora  Shipping  Co.  ▼.  Boyce,  191  Fed.  969,  112  C.  G.  A. 
372. 

196  n.  8.  634,  49  L.  Ed.  364,  25  Sup.  Ot.  791,  OOLDEKBEBO  BB08.  h'  00. 
▼.  UNITED  8TATE8. 

Cited  in  Goldenberg  Bros,  ft  Co.  ▼.  United  States,  152  Fed.  659. 

195  17.  8.  635,  49  L.  Ed.  354,  25  8ap.  Ot.  792,  ABCBBIOAK  SUOAB  BEFIN- 
INO  OO.  ▼.  UNITED  STATES. 

C^ted  in  American  Sugar  Refining  Co.  ▼.  United  States,  211  U.  S.  160, 
53  L.  Ed.  131,  29  Sup.  Ct.  89. 

105  T7.  8.  639,  49   L.  Ed.  366,  25  Sup.  Ot.  792,  8AI.T   BIVEB    VAIJJBT 
CANAL  OO.  ▼.  SIiOSSEB. 

Cited  in  Slosser  v.  Salt  River  Valley  Canal  Co.,  9  Axis.  104,  96  Pac. 
1117. 
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196  IT.  8.  1-28,  49  L.  Ed.  868,  26  Sop.  Ot.  168,  JOHNSON  ▼.  80TITHBBK 
PACIFIO  00. 

The  power  of  Congress  to  enact  tbe  Safety  Appliance  Act  of  1898  and 
ttie  amendments  tliereto  Is  not  qnesfcloned  in  tills  case.  Tbe  Talidity  of  tbe 
act  l8  assnmed  and  tbe  opinion  devoted  to  its  constmction. 

Cited  in  Philadelphia  etc.  B.  R.  Go.  ▼.  Schubert,  224  XT.  S.  614,  56 
L  EcL  917,  32  Sap.  Ct.  689,  1  N.  C.  C.  A.  899,  upholding  provision  of 
Employers'  Liability  Act  of  1908,  that  exemptions  from  liability  shall 
be  void;  Watson  v.  St.  Loois  etc.  By.  Co.,  169  Fed.  960,  961,  and 
Mondou  V.  New  York  etc.  B.  B.  Co.,  223  U.  S.  47,  88  L  B.  A.  (N.  S.) 
44,  56  L.  Ed.  845,  32  Sap.  Ct.  160,  1  N.  C.  C.  A.  882,  both  apholding 
Employers'  Liability  Act  of  1908;  Baltimore  etc.  B.  B.  Co.  v.  Interstate 
Commerce  Commission,  221  U.  S.  618,  55  L.  Ed.  882,  31  Sap.  Ct.  621, 
upholding  act  of  1907  regulating  hoars  of  labor  in  interstate  commerce; 
Atlantic  Coast  Line  B.  B.  Co.  y.  Biverside  Mills,  219  IT.  S.  201,  81 
L.  B.  A.  (N.  8.)  7,  55  L.  Ed.  180,  31  Sup.  Ct.  164,  upholding  act  of  1906, 
making  initial  carrier  liable  for  loss  of  interstate  shipment  by  connect- 
ing carrier;  United  States  v.  St.  Louis  etc.  By.  Co.,  189  Fed.  960,  962, 
upholding  Hours  of  Service  Act  of  1907;  United  States  v.  Wheeling  etc. 
B.  Co.,  167  Fed.  199,  201,  holding  Safety  Appliance  Act  not  rendered 
invalid  by  fact  that  amendatory  act  of  1903  construing  and  applying 
it,  was  in  part  void;  United  States  v.  Wells-Fargo  Express  Co.,  161 
Fed.  612,  upholding  provision  of  act  of  1906  making  express  companies 
common  carriers;  Kelley  v.  Great  Northern  By.  Co.,  152  Fed.  226,  and 
United  States  v.  Atlantic  Coast  Line  B.  Co.,  163  Fed.  923,  both  holding 
Safety  Appliance  Act  as  amended  in  1896  and  1903  was  within  power 
of  Congress;  United  States  v.  Adair,  162  Fed.  761,  upholding  act  of 
1898  prohibiting  interstate  carrier  from  preventing  employees  from 
joining  labor  unions ;  Snead  v.  Central  of  Georgia  By.  Co.,  161  Fed.  624, 
and  Pliunmer  v.  Northern  Pac.  By.  Co.,  162  Fed.  210,  both  upholding 
Employers'  Liability  Act  of  1906;  Silva  v.  City  of  Newport,  160  Eiy. 

(266) 
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786,  Ann.  Caa.  1914D,  613,  42  L.  E.  A.  (N.  S.)  1060,  150  S.  W.  1026, 
upholding  ordinance  requiring  street-ears  to  have  stools  for  seat  of 
motonuan;  Ex  parte  Kair,  28  Nev.  149,  113  Am.  St.  Bop.  817,  6  Ann. 
Gas.  893,  80  Pac.  467,  upholding  act  of  1903,  limiting  hours  of  labor 
in  mines  and  smelters;  State  v.  Missouri  Pac.  Ry.  Co.,  212  Mo.  684,  111 
S.  W.  506,  and  State  v.  Texas  etc.  R.  R.  Co.,  58  Tex.  Civ.  413,  124  S.  W. 
986,  both  holding  State  statute  regulating  hours  of  labor  of  tel^raph 
operators  was  void  as  in  conflict  with  Federal  statute  on  same  subject; 
dissenting  opinion  in  Adair  v.  United  States,  208  U.  S.  189,  13  Ann. 
Oaa.  764,  52  L.  Ed.  448,  28  Sup.  Ct.  277,  majority  holding  void  act  of 
1898  prohibiting  interstate  carriers  from  discharging  employees  because 
of  membership  in  labor  unions ;  dissenting  opinion  in  Howard  v.  Illinois 
Central  R.  R.  Co.,  207  U.  S.  529,  52  L.  Ed.  321,  28  Sup.  Ct.  141,  ma- 
jority holding  void  Employers '  Liability  Act  of  1906 ;  dissenting  opinion 
in  United  States  v.  Delaware  etc.  Co.,  164  Fed.  258,  majority  holding 
void  ''commodities  clause"  of  Interstate  Commerce  Act  of  1906. 

Distinguished  in  Adair  v.  United  States,  208  U.  S.  177,  13  Ann.  Oas. 
764,  52  L.  Ed.  444,  28  Sup.  Ct.  277,  holdii^  void  act  of  1898,  prohibiting 
interstate  carriers  from  discharging  employees  because  of  membership 
in  labor  union ;  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  496,  52 
L.  Ed.  308,  28  Sup.  Ct.  141,  holding  Employers'  Liability  Act  of  1906 
void  because  embracing  certain  subjects  not  within  power  of  Congress; 
Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  31,  32,  100  N.  E. 
339,  340,  holding  complaint  in  suit  for  penalty  under  State  statute  re- 
lating to  equipment  of  cars  did  not  show  car  was  engaged  in  interstate 
commerce. 

Penal  statutes  are  not  to  be  enlarged  by  imj^eation. 
Approved  in  United  States  v.  Qreat  Northern  Ry.  Co.,  150  Fed.  230, 
railroad  is  liable  for  penalty  by  using  ear  equipped  with  automatic 
couplers  which  are  out  of  repair;  Brown  v.  United  States,  143  Fed.  65, 
74  C.  C.  A.  214,  construing  Rev.  Stats,,  §  5480,  punishing  use  of  mails 
in  scheme  to  defraud;  Northern  Pac,  Ry.  Co.  v.  Cummiskey,  137  Fed. 
515,  70  C.  C.  A.  92,  applying  principle  in  construing  railroad  rules  as  to 
clearing  of  tracks  for  superior  trains;  United  States  v.  Southern  Ry. 
Co.,  135  Fed,  127,  it  is  no  defense  that  railroad  used  reasonable  care 
and  diligence  to  keep  couplers  in  repair;  State  v.  Treadaway,  126  La. 
329,  139  Am  St.  Bep.  514,  20  Ann.  Oaa.  1297,  52  South.  510,  holding 
an  ** octoroon"  was  not  a  '* person  of  the  negro  or  black  race"  within 
meaning  of  statute  making  concubinage  between  white  and  person  of 
such  race  a  felony;  Northrop  v.  Richmond,  105  Va.  339,  53  S.  E.  963, 
construing  ordinance  requiring  street  railway  to  sell  school  children 
tickets  at  half  rate  as  requiring  sale  to  pupils  of  business  college. 

The  circumstances  surrounding  the  enactment  of  the  act,  as  exhibited 
In  the  debates  In  Congress  confirm  the  scope  and  purpose  of  the  act. 
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Approved  in  Ldlpina  v.  Williams,  232  U.  S.  90,  58  L.  Ed.  519,  34  Sup. 
Ct.  196,  referring  to  reports  of  committees  of  Congress  for  meaning  of 
"alien"  as  used  in  act  of  1907  providing  for  deportation  of  aliens; 
United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  477,  referring  to  de- 
bates in  Congress  in  construing  act  of  1831  declaring  law  of  contempt; 
State  V.  Kelly,  71  Kan.  817,  81  Pae.  452,  applying,  role  in  construing 
and  determining  validity  of  oil  refinery  bill  of  1905. 

Safety  Appliance  Act  of  1883  Is  a  remedial  sUtote  Intended  to  promote 
the  safety  of  employees  and  passengexs  and  should  be  liberally  construed  to 
effect  its  purpose. 

Approved  in  United  States  v.  Chicago  etc.  Ry.  Co.,  173  Fed.  685,  and 
United  States  v.  Baltimore  etc.  R.  R.  Co.,  26  App.  D.  C.  584,  585,  both 
following  rule;  United  States  v.  Kansas  City  Southern  Ry.  Co.,  202  Fed. 
832,  121  C.  C.  A.  136,  United  States  v.  Chicago  etc.  Ry.  Co.,  197  Fed. 
628,  United  States  v.  St.  Louis  etc.  Ry.  Co.,  189  Fed.  962,  United  States 
V.  Kansas  City  etc.  Ry.  Co.,  189  Fed.  475,  and  St.  Joseph  &  G.  T.  Ry. 
Co.  V.  United  States,  232  Fed.  352,  all  applying  rule  to  Hours  of  Ser- 
vice Act  of  1907;  United  States  v.  Grand  Rapids  etc.  Ry.  Co.,  224  Fed. 
673,  140  C.  C.  A.  177,  United  States  v.  Atlantic  Coast  Line  R.  Co.,  211 
Fed.  900,  128  C.  C.  A.  275,  and  United  States  v.  Great  Northern  Ry. 
Co.,  229  Fed.  930,  all  applying  rule  in  action  to  recover  jienalty  under 
Safety  Appliance  Act;  In  re  Johnson,  224  Fed.  184,  holding  rule  of 
strict  construction  applied  to  statute  prohibiting  ownership  of  interest 
in  retail  liquor  store  by  wholesaler  or  manufacturer;  Central  Trust  Co. 
V.  George  Lueders  &  Co.,  221  Fed.  837,  137  C.  C.  A.  387,  applying  rule 
to  Kentucky  statute  giving  lien  to  laborers;  Strait  v.  Yazoo  etc.  R.  Co., 
209  Fed.  162,  163,  49  L.  R.  A.  (N.  S.)  1068.  126  C.  C.  A.  105,  applying 
rule  to  statute  regulating  grades  at  crossings;  Lexington  Mill  &  Eleva- 
tor Co.  V.  United  States.  202  Fed.  622,  121  C.  C.  A.  23,  applying  rule 
to  Food  and  Drugs  Act  of  1906;  Casey  v.  Barber  Asphalt  Paving  Co*, 
202  Fed.  6,  120  C.  C.  A.  243,  applying  rule  to  Washington  Factory  Act 
of  1905 ;  United  States  v.  Ramsey,  197  Fed.  146, 116  C.  C.  A.  568,  hold- 
ing Hours  of  Service  Act  applied  where  receiver  operated  interstate 
railroad ;  Darnborough  v.  Joseph  Benn  &  Sons,  187  Fed.  583,  109  C.  C.  A. 
270,  construing  provisions  of  Immigration  Act  of  1903,  relating  to  con- 
tract labor;' United  States  v.  Or^on  Short  Line  Ry.  Co.,  180  Fed.  484, 
holding  accusation  in  action  for  penalty  under  Safety  Appliance  Act 
following  language  of  statute  was  sufficient;  Frank  Unnewehr  Co.  v. 
Standard  Life  etc.  Ins.  Co.,  176  Fed.  25,  99  C.  C.  A.  490,  applying?  rule 
in  construing  Ohio  statute  prohibiting  employment  of  children  in  dan- 
gerous employment;  Pacific  Coast  Ry.  Co.  v.  United  States,  173  Fed. 
451,  98  C.  C.  A.  31,  holding  Safety  Appliance  Act  not  limited  in  scope 
by  provisions  of  Interstate  Commerce  Act  of  1887;  United  States  v. 
Dillin,  168  Fed.  818,  94  C.  C.  A.  337,  construing  section  3625,  Revised 
Statutes,  to  apply  to  officers  found  delinquent  at  end  of  term  of  office; 
Bolcb  V.  Chicago  etc.  Ry.  Co.,  90  Wash.  52,  53,  155  Pac.  424,  and  Spain 
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r.  8t.  Louis  etc.  R.  Co.,  151  Fed.  529,  630,  both  applying  rule  to  Em- 
ployers' Liability  Act;  Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662, 
construing  Employers'  Liability  Act;  United  States  v.  Erie  R.  Co.,  166 
Fed.  356,  holding  Safety  Appliance  Act  of  1903,  did  not  apply  to  car 
not  shown  to  have  ever  been  used  or  intended  for  use  in  interstate  com- 
merce; United  States  v.  Denver  etc.  R.  Co.,  163  Fed.  621,  90  C.  C.  A. 
329,  holding  complaint  under  act  not  defective  because  showing  only  one 
coupler  defective;  Taber  Lumber  Co., v.  O'Neal,  160  Fed.  601,  87  C.  C.  A. 
498,  holding  contract  should  be  liberally  construed  to  effect  purpose; 
United  States  v.  Illinois  Cent.  R.  Co.,  156  Fed.  186,  holding  railroad  not 
Jiiable  under  act  where  engine  was  properly  equipped  at  beginning  of 
journey,  but  became  defective  in  course  of  journey,  where  defect  was  sup- 
plied at  first  opportunity;  United  States  v.  Southern  Pac.  Co.,  154  Fed. 
899,  holding  carrier  could  not  delay  repair  of  coupler  chains  till  end  of 
journey  where  they  could  have  been  easily  repaired  en  route;  United 
States  v.  Atchison  etc.  Ry.  Co.,  150  Fed.  443,  mere  failure  of  railroad's 
inspectors,  on  inspecting  car  before  delivering  it  to  connecting  carrier 
to  discover  that  chain  attached  to  automatic  coupler  lever  was  broken 
is  not  violation  of  Safety  Appliance  Act  where  same  later  repaired  be- 
fore delivery  to  connecting  carrier ;  Robinson  v.  Baltimore  etc.  R.  R.  Co., 
40  App.  D.  C.  174,  L.  R.  A.  1915D,  510,  construing  Employers'  Liability 
Act  of  1908,  as  not  to  apply  to  Pullman  porter ;  McNamara  v.  Washing- 
ton Terminal  Co.,  35  App.  D.  C.  242,  upholding  Employers'  Liability  Act 
of  1906,  as  applying  to  District  of  Columbia;  State  v.  Atlantic  Coast 
Line  R.  Co.,  56  Fla.  630,  82  L.  R.  A.  (N.  S.)  689,  47  South.  974,  con- 
struing and  upholding  demurrage  rule  of  railroad  commission;  Mis- 
souri Pac.  Ry.  Co.  v.  Brinkmeier,  77  Kan.  19,  93  Pac.  623,  holding  rail- 
road complying  with  Safety  Appliance  Act  and  amendments  was  not 
subject  to  conditions  imposed  by  section  8,  on  account  of  subsequent 
defects  occurring  to  couplers,  not  avoidable  b^  ordinary  care ;  Campbell 
V.  Canadian  Northern  Ry.  Co.,  124  Minn.  250,  144  N.  W.  773,  holding 
under  Employers'  Liability  Act  company  operating  its  trains  over  tracks 
of  another  was  jointly  liable  for  injury  from  negligence  of  latter  in 
leaving  open  switch;  Lyon  v.  Charleston  &  W.  C.  Ry.  Co.,  77  S.  C.  340, 
58  S.  E.  16,  holding  where  failure  to  provide  air-brakes  as  required  by' 
act  was  not  proximate  cause  of  injuries  to  flagman,  such  failure  could 
not  be  assigned  as  negligence ;  El  Paso  etc.  R.  Co.  v.  Foth,  101  Tex.  137, 
45  Tex.  Civ.  280,  100  S.  W.  173,  construing  statute  relating  to  assumed 
risk;  dissenting  opinion  in  First  Nat.  Bank  v.  United  States,  206  Fed. 
380,  46  L.  R.  A.  (N.  S.)  1189,  124  C.  C.  A.  256,  majority  holding  rule 
of  strict  construction  applied  to  section  23a,  Penal  Code;  dissenting 
opinion  in  Pettit  v.  Atlantic  Coast  Line  R.  Co.,  156  N.  C,  138,  72  S.  E. 
202,  majority  holding  in  absence  of  statute  no  recovery  could  be  had  for 
injuries  to  infant  employed  in  violation  of  law,  merely  because  he  was 
iiifant;  Hopper  v.  Denver  &  R.  G.  R.  Co.,  155  Fed.  278,  84  C.  C.  A.  21, 
and  Baker  v.  Michigan  Cent.  R.  Co.,  169  Mich.  620, 135  N.  W.  941,  both 
arguendo. 
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Distinguished  in  dissenting  opinion  in  Chicago  etc.  R.  Co.  v.  United 
States,  211  Fed.  20,  127  C.  C.  A.  438,  majority  holding  provisions  of-  act 
for  coupling  air-brakes  did  not  apply  to  switching  operations. 

Duty  and  liability  under  Federal  and  State  railway  Safety  Appli- 
ance Acts.    Note,  20  L.  R.  A.  (N.  8.)  474,  475,  478,  479,  482. 

Safety  Appliance  Acts.    Note,  3  N.  0.  0.  A.  829. 

The  equipment  of  cars  with  automatic  couplers  that  will  not  automati- 
cally couple  with  each  other  so  as  to  render  it  unnecessary  for  men  to  go 
between  the  cars  to  couple  and  uncouple  is  not  a  compliance  with  the  Safety 
Appliance  Act  of  1893.  The  risk  of  coupling  and  uncoupling  cars  was  the 
evil  sought  to  he  remedied. 

Approved  in  Southern  R.  Co.  v.  Simmons,  105  Va.  654,  655,  55  S,  fi. 
460,  following  rule;  United  States  v.  Central  of  Georgia  Ry.  Co.,  157 
Fed.  893,  and  San  Antonio  etc.  Ry.  Co.  v.  Wagner,  241  U.  S.  483/ W 
L.  Ed.  1117,  36  Sup.  Ct.  626,  both  holding  protection  of  Safety  Appli- 
ance Act  extends  to  employees  when  coupling,  as  well  as  uncoupling, 
ears ;  Chicago  etc.  R.  Co.  v.  United  States,  211  Fed.  17, 127  C.  C.  A.  438, 
and  United  States  v.  Erie  R.  Co.,  212  Fed.  859,  129  C.  C.  A.  307,  both 
holding  Safety  Appliance  Act  did  not  compel  coupling  of  air-brakes  in 
switching  operations;  Wheeling  Terminal  Ry.  Co.  v.  Russell,  209  !Fed. 
799,  126  C.  C.  A.  519,  approving  instruction  as  to  duty  to  equip'  oars 
^th  automatic  couplers  and  keep  same  in  repair;  United   States  v. 
Illinois  Cent.  R.  Co.,  177  Fed.  803,  101  C.  C.  A.  15,  holding  where  car 
^as  so  loaded  as  to  render  coupler  inoperative  act  was  violated ;  Hohen- 
leitner  v.  Southern  Pac.  Co.,  177  Fed.  797,  holding  act  violated  where- 
J^ouplers  would  not  operate  because  of  heavy  curve  in  track;  Myrtle  y. 
Nevada  etc.  Ry.  Co.,  137  Fed.  195,  action  for  injuries  by  reason  of  rail- 
'oad*s  failure  to  equip  cars  with  safety  appliances  is  not  removable 
Merely  because  of  allegation  that  defendant  is  engaged  in  interstate- 
.^^fierce;  St.  Louis  etc.  R.  Co.  v.  Conarty,  106  Ark,  430,  155  S.  W.  95, 
^joihq  railroad  liable  where  switchman  crushed  between  front  end  of* 
^teh-^ngine  and  car  caused  by  lack  of  coupler  on  car;  Luken  v.  Lake- 
^Jiore  etc.  Ry.  Co.,  248  111.  382,  388,  140  Am.  St.  Rep.  220,  21  Ann.  Cas. 
«2,  94,    ;j^   E.  177,  179,  and  McGarvey  v.  Detroit  etc.  Ry.  Co.,  83  Ohio. 
*'•  ^^^O,  94  N.  E.  428,  both  holding  State  statute  requiring  cars  to  be- 
^^^Ped  with  automatic  couplers,  had  same  purpose;  Nashville  etc.  Ry. 
^•^eu^^  158  Ky.  92, 164  S.  W.  312,  holding  lack  of  knowledge  of  carrier- 
Inao:  couplings  were  out  of  order  was  immaterial  in  action  by  employee 
utva^t  Employers'  Liability  Act ;  Burho  v.  Minneapolis  etc.  Ry.  Co.,  121 
^"^^n.  330,  141  N.  W.  302,  holding  coupler  which  failed  to  work  whem 
\vOTvest  effort  made  to  operate  it  did  not  comply  with  Safety  Appliance 
M^;  Montgomery  v.  Carolina  etc.  R.  Co.,  163  N.  C.  599,  80  S.  E.  84, 
yiolding  failure  of  two  attempts  to  couple  cars  raised  question  of .  de- 
fective coupler;  United  States  v.  Baltimore  &  0.  R.  Co.,  176  Fed.  118, 
ftigaendo. 
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Distinguished  in  St.  Louis  etc.  R.  R.  Co.  t.  Conorty^  238  U.  S.  250, 
S9  L.  Ed.  1298,  35  Sup.  Ct.  785,  holding  employee  injured  while  riding 
on  engine  by  collision  with  car  could  not  complain  of  absence  of  coup- 
ler required  by  Safety  Appliance  Act. 

Construction  of  Federal  Safety  Appliaiice  Act  in  reference  to  keep- 
ing couplers  in  repair.    Note,  14  Ann.  Oas.  239. 

Liability  to  employee  for  injury  sustained  in  coupling  cars  not  prop- 
erly equipped  with  couplers  as  required  by  State  or  Federal  stat- 
ute.   Note,  4  N.  0.  0.  A.  481. 

liocomotiye  engines  are  Included  by  the  words  ''any  car^  in  second  sec- 
tion of  the  Safety  Appliance  Act  of  1893,  requiring  can  engaged  in  inter- 
state commerce  to  be  equipped  with  automatic  couplers. 

Approved  in  United  States  v.  Philadelphia  etc.  Ry.  Co.,  223  Fed.  216, 
following  rule;  Southern  Ry.  Co.  v.  Crockett,  234  U.  S.  732,  736,  58 
L.  Ed.  1567,  1569,  34  Sup.  Ct.  897,  holding  amendment  of  1903  relating 
to  draw-bars  applied  to  locomotives;  Pennell  v.  Philadelphia  etc.  Ry. 
Co.,  203  Fed.  682,  122  C.  C.  A.  77,  and  Pennell  ▼.  Philadelphia  etc.  Ry. 
Co,.  231  U.  S.  678,  58  L.  Ed.  483,  34  Sup.  Ct.  220,  both  holding  auto- 
matic coupler  not  required  between  engine  and  tender;  Schlemmer  v. 
Buffalo  etc.  Ry.  Co.,  205  U.  S.  10,  51  L.  Ed.  686,  27  Sup.  Ct.  407,  hold- 
ing Safety  Appliance  Act  applied  to  steam-shovel  cars;  United  States 
V.  Grand  Trunk  Ry.  Co.,  203  Fed.  776,  holding  engine  hauling  cars  with- 
out caboose  across  international  bridge  to  deliver  them  to  another  crew 
to  be  continued  on  journey  constituted  "train"  within  meaning  of  act; 
Gray  v.  Louisville  etc.  R.  Co.,  197  Fed.  876,  holding,  private  switch  lead- 
ing to  mill  was  "railroad"  within  meaning  of  act;  Chicago  etc.  Ry.  Co. 
V.  United  States,  196  Fed.  883,  116  C.  C.  A.  444,  holding  use  of  loco- 
motive with  draw-bar  in  front  not  conforming  to  requirements  of  act 
was  violation  thereof;  Norfolk  &  W.  Ry.  Co.  v.  United  States,  177  Fed. 
628,  101  C.  C.  A.  249,  holding  provisions  of  act  for  grab-irons  applied 
to  passenger-cars;  United  States  v.  Chicago  etc.  Ry.  Co.,  149  Fed.  489, 
construing  term  "use"  in  Safety  Appliance  Act  as  amended  in  1903; 
Blanchard  v.  Detroit  etc.  Ry.  Co.,  139  Mich.  697,  13  N.  W.  171,  Comp. 
Laws  1897,  §  5511,  requiring  automatic  couplers,  does  not  require  auto- 
matic couplers  on  locomotive  tenders ;  dissenting  opinion  in  Union  County 
Nat.  Bank  v.  Ozan  Lumber  Co.,  179  Fed.  717,  103  C.  C.  A.  584,  ma- 
jority holding  manufacturer  of  patented  machine  was  not  "merchant" 
or  "dealer"  within  meaning  of  statute  prescribing  form  of  promissory 
notes  given  in  payment  for  patented  machines  sold  by  all  except  "mer- 
chants" and  "dealers";  United  States  v.  Colorado  etc.  R.  Co.,  157  Fed. 
344,  85  C.  C.  A.  48,  arguendo. 

Distinguished  in  Wabash  R.  Co.  v.  United  States,  172  Fed.  865,  97 
C.  C.  A.  284,  holding  act  did  not  require  engine  to  have  couplers  at 
both  ends  when  only  one  end  is  intended  to  be  coupled. 

What  vehicles,  cai-s,  etc.,  are  within  statute  requiring  equipment  with 
automatic  couplers.    Note,  Ann.  Oas.  1918A,  949,  960. 
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What  is  included  in  term  ''car/'    Note,  AmL  Oaa.  1914D,  46. 
Legal  meaning  of  "any."    Note,  Ann.  Gas.  1916E,  21. 

A  dining-car  regularly  engaged  In  interstate  trailLc  does  not  cease  to  be 
■o  engaged  when  waiting  for  train  to  make  next  trip,  or  when  retnmlng 
empty  to  starting  point. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Rigsby,  241  IT.  S.  39,  60  L.  Ed.  877, 
36  Sap.  Ct.  482,  holding  employee  had  right  of  action  where  he  was 
injured  by  reason  of  defective  appliances  in  violation  of  Safety  Appli- 
ance Act  though  he  was  ei^^ed  at  time  in  intrastate  commerce;  United 
SUtes  ▼.  Erie  B.  B.  Co.,  237  U.  S.  408,  59  L.  Ed.  1023,  35  Sup.  Ct.  621, 
holding  trains  moving  between  yards  several  miles  apart  were  engaged 
in  transportation  within  purview  of  air-brake  provisions  of  Safety  Ap- 
pliance Act;  North  Carolina  B.  B.  Co.  v.  Zaehary,  232  U.  S.  260,  Ann. 
Oas.  19140, 159,  58  L.  Ed.  596,  34  Sup.  Ct.  305,  9  N.  C.  C.  A.  117,  holding 
hauling  empty  cars  from  one  State  to  another  was  interstate  commerce 
within  meaning  of  Employers'  Liability  Aet;'St.  Louis  etc.  By.  Co.  v. 
Seale,  229  U.  S.  161,  Ann.  Oas.  19140,  156,  57  L  Ed.  1184,  33  Sup.  Ct. 
651,  holding  breaking  up  of  train  and  moving  cars  to  make  up  new 
trains  was  interstate  commerce  within  meaning  of  Employers'  Liability 
Act;  Pedersen  v.  Delaware  etc.  B.  B.  Co.,  229  U.  S.  153,  Ann.  Oas. 
19140,  153,  57  K  Ed.  1128,  33  Sup.  Ct.  648,  3  N.  C.  C.  A.  784,  hold- 
ing employee  carrying  material  to  be  used  in  repairing  bridge  on  inter- 
state raUroad  was  engaged  in  interstate  commerce  within  meaning  of 
Employers'  Liability  Act;  Delk  v.  St.  Louis  etc.  B.  B.  Co.,  220  U.  S. 
585,  55  L.  Ed.  594,  31  Sup.  Ct.  617,  holding  car  in  interstate  shipment 
stopped  en  route  for  repairs  while  loaded  was  engaged  in  interstate, 
commerce  within  meaning  of  Safety  Appliance  Act;  Law  v.  Illinois 
Cent.  B.  Co.,  208  Fed.  872,  L.  R*  A.  19150,  17,  126  C.  C.  A.  27,  holding 
employee  engaged  in  repairing  engine  in  roundhouse  was  engaged  in  in- 
terstate commerce  within  meaning  of  Employers'  Liability  Act;  Balti- 
more etc.  B.  Co.  V.  Darr,  204  Fed.  754, 47  L.  B.  A.  (N.  S.)  4,  124  C.  C.  A. 
565,  holding  employee  engaged  in  repairing  eng^e  while  it  was  waitinu: 
to  make  return  trip  was  engaged  in  interstate  commerce  within  meaning 
of  Employers'  Liability  Act;  Pullman  v.  Linke,  203  Fed.  1020,  holding 
sleeping-car  waiting  at  junction  to  be  picked  up  by  another  train  was 
in  interstate  commerce;  Erie  B.  Co.  v.  BusscU,  183  Fed.  724,  725,  106 
C.  C.  A.  160,  holding  car  left  off  of  interstate  train  on  switch  over  night 
and  then  taken  out  by  interstate  train  was  in  interstate  commerce  within 
meaning  of  Safety  Appliance  Act;  Moyer  v.  Pennsylvania  B.  Co.,  247 
Pa.  214,  93  Atl.  283,  and  Johnson  v.  Great  Northern  By.  Co.,  178  Fed. 
646,  102  C.  C.  A.  89,  both  holding  foreign  car  standing  on  switch  after 
unloading,  awaiting  reloading  and  return  was,  in  interstate  commerce, 
within  meaning  of  Employee'  Liability  Act;  United  States  v.  Interna- 
tional etc.  B.  Co.,  174  Fed.  640,  98  C.  C.  A.  392,  holding  Safety  Appli- 
ance Act  applied  to  cars  being  hauled  between  points  in  State  when 
part  of  interstate  train;  Union  Stockyards  Co.  v.  United  State.),  1G9 
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Fed.  407,  94  C.  C.  A.  626,  holding  stockyard's  company  owning  tracks 
over  which  its  own  locomotives  moved  cars  to  connect  with  railroads 
for  interstate  shipment  was  common  carrier  engaged  in  interstate  com- 
merce within  meaning  of  Safety  Appliance  Act;  Wabash  R.  Co.  v. 
United  States,  168  Fed.  3,  93  C.  C.  A.  393,  holding  Safety  Appliance 
Act  applied  to  empty  car  hauled  in  interstate  traffic,  and  to  car  being 
hauled  merely  in  same  train,  with  other  cars  carrying  interstate  com- 
merce; Chicago  etc.  Ry.  Co.  v.  United  States,  165  Fed.  425,  80  L.  B.  A. 
(N.  S.)  473,  91  C.  C.  A.  373,  holding  act  applied  to  empty  oar  being 
hauled  to  another  State  for  repairs;  St.  Louis  etc.  R.  Co.  v.  Delk,  158 
Fed.  933,  14  Ann.  Oas.  28S,  86  C.  C.  A.  95,  holding  act  applied  to  car 
not  delivered  to  consignee  stopped  in  yard  at  destination  to  repair  coup- 
ler; United  States  v.  Chicago  etc.  Ry.  Co.,  157  Fed.  619,  holding  act 
applied  to  empty  car  beix^  hauled  from  one  State  to  another;  Davis  v. 
Cleveland  etc.  Ry.  Co.,  146  Fed.  412,  cars  used  by  railroad  and  delivered 
to  other  road  loaded,  to  be  used  to  transport  freight  to  other  States,  and 
to  be  returned  loaded  or  empty,  are  instruments  of  interstate  commerce 
and  not  attachable  in  other  States ;  United  States  v.  Qreat  Northern  Ry. 
Co.,  145  Fed.  439,«  Safety  Appliance  Act  applies  to  all  cars  regularly 
used  on  railroad  engaged  in  interstate  commerce  at  all  times  when  cars 
in  use  on  road;  United  States  v.  Northern  Pac.  Terminal  Co.,  144  Fed. 
863,  terminal  company  receiving  cars  of  coal  from  other  State  and  de- 
livering them  in  its  yards  to  engines  of  railroad  is  engaged  in  interstate 
commerce  within  Safety  Appliance  Act;  United  States  v.  Pittsburgh  etc. 
Ry.  Co.,  143  Fed.  361,  car  employed  in  moving  interstate  traffic  is  used 
in  interstate  commerce  within  Safety  Appliance  Act,  while  hauled  from 
one  yard  to  another  to  be  connected  to  train ;  United  States  v.  Southern 
Ry.  Co.,  135  Fed.  126,  car  loaded  to  be  delivered  to  consignee  in  other 
State  is  used  in  moving  interstate  traffic  within  Safety  Appliance  Act 
though  railroad  only  agrees  to  deliver  it  to  connecting  carrier  within 
same  State;  Southern  Pacific  Co.  ir.  Pillsbury,  170  Cal.  787,  790,  151 
Pac.  279,  280,  holding  employee  in  roundhouse  repairing  switch-engine 
ordinarily  used  mainly  in  moving  interstate-  commerce  was  engaged  in 
interstate  commerce;  Felt  v.  Denver  etc.  R.  Co.,  48  Colo.  252,  255,  21 
Ann.  Gas.  879,  110  Pac.  216,  217,  holding  car  held  in  yards  to  be  sent 
on  interstate  trips  as  required  was  being  used  in  interstate  commerce; 
McNamara  v.  Washington  Terminal  Co.,  37  App.  .D.  C.  394,  holding 
Employers'  Liability  Act  applied  to  Washington  Terminal  Company; 
Chesapeake  etc.  Co.  v.  Shaw,  168  Ky.  548, 182  S.  W.  658,  holding  train 
ba^ifgage-master  while  assisting  in  side-tracking  interstate  train  was  en- 
gaged in  interstate  commerce;  Chesapeake  etc.  Ry.  Co.  v.  Kornhoff,  167 
Ky.  358,  180  S.  W.  525,  holding  employee  injured  while  operating  turn- 
table for  engine  of  interstate  train  was  engaged  in  interstate  commerce; 
Gaines  v.  Detroit  etc.  Ry.  Co.,  181  Mich.  377,  148  N.  W.  397,  holding 
employee  repairing  oar  of  another  company  which  had  brought  property 
from  another  State  and  was  being  returned,  was  engaged  in  interstate 
conimeree;  La  Mere  v.  Railway  Transfer  Co.,  125  Minn.  166,  Ann.  Gaa. 
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19150,  667,  145  N.  W.  1071,  holding  Safety  Appliance  Act  applied  to 
train  switched  in  yards  of  transfer  company  on  track  set  apart  for  par- 
ticular road;  Thompson  v.  Wabash  Ry.  Co.,  262  Mo.  489,  171  S.  W.  370, 
holding  fireman  on  engine  drawing  empties  from  one  State  to  another 
was  engaged  in  interstate  commerce;  Tonsellito  v.  New  York  Central  etc. 
R.  R.  Co.,  87  N.  J.  L.  654, 94  Atl.  805,  holding  employee  firing  engine  about, 
to  b^n  interstate  trip  was  engaged  in  interstate  commerce;  Barlow 
V.  Lehigh  Valley  R.  Co.,  214  N.  Y.  119,  107  N.  E.  815,  holding  engineer 
employed  in  switching  interstate  cars  for  unloading  was  engaged  in  in- 
terstate commerce;  Sears  v.  Atlantic  etc.  R.  R.  Co.,  169  N.  C.  452,  86 
8.  E.  178,  holding  switchman  cutting  out  car  from  interstate  train  was 
engaged  in  interstate  commerce ;  Lloyd  v. ; North  Carolina  R.  Co.,  162 
N.  C.  496,  78  S.  £.  493,  quaere  whether,  under  allegations,  plaintiff  oil- 
ing engine  on  side-track,  was  engaged  in  interstate  commerce;  Grow  v. 
Oregon  Short  Line  R.  Co.,  44  Utah,  175,  Ann.  Oas.  1916B,  481,  138  Pac. 
403,  holding  employee  installing  block-signal  system  was  engaged  in  in- 
terstate commerce;  Southern  Ry.  Co.  v.  Commonwealth,  107  Va.  775, 
17  L.  B.  A.  (K.  8.)  864,  60  S.  E.  71,  arguendo. 

Distinguished  in  United  States  v.  Chicago  etc.  Ry.  Co.,  219  Fed.  634, 
holding  engineer  engaged  on  work  train  on  interstate  road  was  not 
within  protection  of  Hours  of  Service  Act,  though  subject  to  recall  to 
interstate  service;  Southern  Ry.  Co.  v.  Snyder,  187  Fed.  495,  109 
C.  C.  A.  344,  holding  cars  not  subject  to  act  while  being  hauled  to 
place  of  repair  in  purely  intrastate  train;  Siegel  v.  New  York  Cent. 
etc.  R.  Co.,  178  Fed.  876,  holding  car  being  shifted  for  repairs  to  coupler 
was  not  engaged  in  interstate  commerce;  St.  Louis  etc.  R.  Co.  v.  Delk, 
158  Fed.  939,  14  Ann.  Oas.  233,  86  C.  C.  A.  95,  holding  Safety  Appli- 
ance Act  applied  to  ear  not  delivered  to  consignee,  stopped  in  yard  at 
destination  to  repair  coupler;  Rosney  v.  Erie  R.  Co.,  135  Fed.  316,  68 
C.  C.  A.  155,  Automatic  Coupler  Act  does  not  apply  in  action  for  in- 
juries to  fireman  by  collision  in  yards  in  absence  of  proof  of  use  of  cars 
in  interstate  traffic;  Rio  Grande  Southern  R.  Co.  v.  Campbell,  44  Colo. 
15,  96  Pac.  990,  holding  plaintiff  in  action  for  injuries  alleged  to  arise 
from  defendant's  violation  of  act  must  show  cars  not  equipped  with 
conplers  were  loaded  for  destination  outside  State;  dissenting  opinion 
in  Felt  v.  Denver  etc.  R.  Co.,  48  Colo.  272,  21  Ann.  Caa.  379.  110  Pac. 
222,  majority  holding  car  held  in  yards  to  be  sent  on  interstate  trip  as 
required  was  being  used  in  interstate  commerce. 

When  car  is  engaged  in  interstate  commerce  within  meaning  of 
Federal  Safety  Appliance  Act.    Note,  21  Ann.  Oas.  390,  391. 

Assumption  of  risk  on  failure  of  employer  to  perform  statutory 
duty.    Note,  4  Ann.  Caa.  600. 

Voluntary  assumption  of  risk  by  servant  as  defense  to  master'* 
breach  of  statutory  duty.    Note,  1  N.  0.  0.  A.  869« 
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Assumption  of  risk  of  master's  breach  of  statutory  duty.    Note, 
6  L.  R.  A.  (N.  S.)  986* 

What  is  railroad  '*  terminal  company. '^    Note,  Ann.  Gas.  19150, 
1248. 

Miscellaneous.  Cited  in  Nelson  v.  Southern  Ry.  Co.,  172  Fed.  482, 
to  point  that  action  by  employee  against  railroad  brought  under  and 
in  reliance  on  Employers'  Liability  Act,  where  declaration  did  not  show 
result  would  depend  on  construction  of  act,  was  not  removable  to 
Federal  court;  Oilman  y.  Hinson,  26  App.  D.  C.  411,  referring  his- 
torically to  principal  case;  Turrittin  v.  Chicago  etc.  Ry.  Co.,  95  Minn. 
412,  104  N.  W.  226,  holding  ,that  brakeman  going  between  cars  to  couple 
cars  equipped  with  defective  automatic  couplers  not  oontributorily 
n^ligent;  Evans  v.  McFarland,  186  Mo.  724,  85  S.  W.  879. 

196  XT.  8.  28>38,  49  I^  Ed.  372,  25  Sup.  Ot.  156,  MISSOUBI  v.  NEBBASXA. 

Avulsion  of  the  banks  of  a  boundary  rlvear  does  not  cbange  tlie  bound- 
ary, but  a  change  in  tbe  course  of  the  river  by  accretion  changes  the 
boundary. 

Approved  in  Washington  v.  Oregon,  211  U.  S.  134,  53  L.  Ed.  120, 
29  Sup.  Ct.  47,  and  Washington  v.  Oregon,  214  U.  S.  215,  53  L.  Ed. 
970,  29  Sup.  Ct.  631,  both  holding  center  of  main  channel  of  boundary 
river  continued  to  be  boundary,  though  because  of  accretion  another 
channel  became  more  important;  Whiteside  v.  Norton,  205  Fed.  9,  45 
L.  R.  A.  (N.  S.)  112,  123  C.  C.  A.  313,  holding  island  formed  by  accre- 
tion in  boundary  river  belonged  to  State  on  same  side  of  main  chan- 
nel, and  dredging  new  main  channel  on  other  side  of  island  did  not 
transfer  it  to  the  other  side;  State  of  Iowa  v.  Carr,  191  Fed.  261,  112 
C.  C.  A.  477,  holding  island  formed  on  Iowa  side  of  Missouri  River  by 
accretion  became  property  of  owner  of  river-bed;  Kinnane  v.  State, 
106  Ark.  292,  153  S.  W.  264,  holding  boundary  Une  for  purpose  of 
criminal  jurisdiction,  was  middle  of  main  channel  regardless  of  track 
of  navigation;  James  v.  State,  10  Ga.  App.  15,  72  S.  E.  602,  holding 
crime  committed  on  bridge  on  Georgia  side  of  main  channel,  as  origi- 
nally established,  was  within  jurisdiction  of  State;  Coulthard  v.  Mc- 
intosh, 143  Iowa,  398,  122  N.  W.  236,  holding  river-bed  abandoned 
by  accretion  or  reliction  was  not  subject  to  sale  under  statute  of  1904; 
Fowler  v.  Wood,  73  Kan.  522,  117  Am.  St.  Rep.  534,  6  L.  R.  A.  (N.  S.) 
162,  85  Pac.  767,  holding  where  land  submerged  by  avulsion  reappeared, 
it  could  be  reclaimed ;  O'Connor  v.  Petty,  95  Neb.  729,  146  N.  W.  948, 
holding  sudden  change  of  river  from  old  to  new  channel  did  not  change 
boundary  line;  Rober  v.  Michelsen,  82  Neb.  49,  116  N.  W.  950,  holding 
where  land,  transferred  to  another  State  by  accretion,  a  shifting  of 
same  land  by  avulsion  did  not  restore  it;  Kinkead  v.  Turgeon,  74  Neb. 
587,  13  Ann.  Gas.  43,  109  N.  W.  746,  holding  where  course  changed  by 
avulsion,  owners  to  thread  of  stream  could  maintain  ejectment  for 
land  formerly  under  stream  to  that  line;  State  v.  Muncie  Pulp  Co.^ 
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119  Tenn.  83,  109, 104  S.  W.  446,  453,  and  Stockley  ▼•  Cissna,  119  Tenn. 
157,  104  S.  W.  798,  both  holding  cutting  of  new  ehannel  across  land 
did  not  change  boundary;  State  v.  Bo  wen,  149  Wis.  206,  89  L.  R.  A. 
(K.  S.)  200,  135  N.  W.  495,  holding  diversion  of  waters  by  railroad 
bridge  to  another  channel  did  not  affect  boundary;  Wood  v.  Mc Alpine, 
85  Kan.  662,  663, 118  Pac.  1062,  arguendo. 

Effect  of  title  of  riparian  owner  of  change  in  couxse  of  navigable 
stream.    Note,  IS  Ajul  Oaa.  51.* 

Change  of  channel  as  changing  State  boundary.    Note,  39  L.  R.  A. 
(K.  8.)  200. 

196  TT.  a  38-47,  49  I^  Ed.  876,  25  Sup.  Ot.  169,  SBBLT  T.  MOORE. 

The  attestation  and  witnessing  of  wills.    NotOi  114  Ajn«  St.  Rep. 
282,  288. 

Necessity  for  attestation  clause  of  will.    Note,  14  L.  R.  A.  (N.  8.) 
256. 

Probate  of  will  in  case  of  death  or  absence  of  one  or  more  of  wit- 
nesses.   Note,  Ann.  Oa«.  19140,  904. 

196  V.  &  47-^,  49  I..  Ed.  981,  26  Sup.  Ot.  170,  HUNT  T.  SPEINOFIEU) 
FIRE  ft  MARINE  IN8.  OO. 

Where  insnrance  policy  provides  that  it  shall  be  void  if  interest  of  in- 
sured was  other  than  unconditional  ownership  except  for  chattel  mortgage, 
the  ezifttence  of  midisclosed  tmst  deeds  aroids  policy. 

Approved  in  Rochester  Gterman  Ins.  Co.  v.  Schmidt,  162  Fed.  451^ 
89  C.  C.  A.  333,  holding  policy  void  where  outstanding  interest  in 
property  was  undisclosed;  Atlas  Reduction  Co.  v.  New  Zealand  Ins. 
Co.,  138  Fed.  500,  9  L.  R.  A.  (N.  8.)  488,  71  C.  C.  A.  21,  construing 
"loss  payable"  indorsement  on  fire  policy;  Shoucair  v.  North  British 
etc.  Ins.  Co.,  16  N.  M.  573,  574,  576,  120  Pac.  330,  331,  holding  policy 
avoided  by  undisclosed  existence  of  recorded  chattel  mortgage;  St. 
Paul  Fire  etc.  Ins.  Co.  v.  Peck,  37  Okl.  88,  130  Pac.  806,  upholding 
stipulation  in  poljcy  against  encumbrance  without  consent. 

Insurance — ^Instrument  given  as  security  as  breach  of  condition  as 
to  ownership.    Note,  L.  R.  A.  1915D,  814. 

196  V.  8.  61-64*  40  X..  Ed.  882,  26  8ap.  Ot.  164,  TEXA8  ft  PAOIFIO  RY.  OO. 
▼.  SWEARINOEK. 

Snit  commenced  in  State  court  against  corporation  chartered  by  Oon- 
greas  is  removable  to  Olrcnit  Oonrt  as  one  arising  under  laws  of  United 


Approved  in  Bankers  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  241  U.  S.  306, 
60  L.  Ed.  1016,  36  Sup.  Ct.  569,  holding  under  section  5  of  Act  of 
January  28,  1915,  fact  of  Federal  incorporation  did  not  give  jurisdic- 
tion to  Federal  court* 
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An  employee  is  entitled  to  assume  that  his  employer  has  used  due  care 
to  provide  reasonably  safe  appliances  for  the  doing  of  his  work;  knowledge 
of  the  Increased  hazard  resulting  from  the  negligent  location  in  dangerous 
proximity  to  a  railroad  track  of  a  structure  will  not  be  imputed  to  an  em- 
ployee using  ordinary  diligence  to  avoid  it  if  properly  located,  because  he  is 
aware  of  its  existence  and  general  location. 

Approved  in  Gila  Valley  etc.  Ry.  Co.  v.  Hall,  232  U.  S.  102,  58  L.  Ed. 
524,  34  Sup.  Gt.  229,  holding  one  employed  for  few  days  only  was  not 
chargeable  with  assumption  of  risk  of  defective  machine  on  ground 
of  presumed  knowledge;  Butler  v.  Frazee,  211  U.  S.  466,  53  L.  Ed.  285, 
29  Sup.  Ct.  136,  holding  experienced  operator  of  laundry  mangle  as- 
sumed risk  of  obvious  condition  of  machine ;  Siegesmund  v.  Chicago^ 
M.  &  St.  P.  Ry.  Co.,  229  Fed.  960,  assumption  by  machinist's  helper 
of  risk  from  flying  chips  held  question  for  jury;  Louisville  etc.  R.  Co. 
V.  Lankford,  209  Fed.  323,  126  C.  C.  A.  247,  holding  whether  risk  was 
assumed  by  switchman  riding  on  pilot  was  for  jury ;  Williams  v.  Banker 
Hill  &  Sullivan  Min.  etc.  Co.,  200  Fed.  217,  118  C.  C.  A.  397,  holding 
miner  using  wire-bound  hose  did  not  assume  risk  of  injury  from  its 
contact  with  electric  wire;  Republic  Elevator  Co.  v.  Lund,  196  Fed. 
749,  45  L.  R.  A.  (N.  S.)  707,  116  C.  C.  A.  373,  holding  employee  of 
grain  elevator  did  not  assume  risk  in  moving  oars  in  yard  of  defective 
brake;  Southern  Ry.  Co.  v.  Rogers,  196  Fed.  290,  116  C.  C.  A.  106, 
holding  switchman  did  not  assume  risk  in  operating  switch  from  stand 
between  tracks  placed  too  near  one  track;  Cincinnati  etc.  Ry.  Co.  v. 
Jones,  192  Fed.  774,  47  li.  R.  A.  (N.  S.)  488,  113  C.  C.  A.  56,  3  N.  C.  C.  A. 
840,  holding  brakeman  did  not  assume  risk  where  tunnel  entrance  low- 
ered by  recent  repairs;  Chicago  etc.  R.  Co.  v.  Ponn,  191  Fed.  688,  112 
C.  C.  A.  228,  holding  employee  turning  engine  did  not  assume  risk  of  in- 
jury from  pilot  projecting  beyond  turntable ;  Troxell  v.  Delaware  etc.  R. 
Co.,  180  Fed.  878,  holding  fireman  did  not  assume  risk  from  absence  of 
derailing  device  on  switch,  when  he  did  not  know  of  resulting  danger; 
West  V.  Chicago  etc.  Ry.  Co.,  179  Fed.  804,  103  C.  C.  A.  293,  holding 
brakeman  did  not  assume  risk  of  removal  of  "telltales"  at  tunnel  when 
without  actual  knowledge  thereof;  Dailey  v.  New  Yprk  etc.  R.  R.  Co., 
167  Fed.  600,  601,  607,  holding  assumption  by  fireman  of  risk  of 
narrow  doors  to  roundhouse  was  for  jury;  United  States  Smelting  Co. 
V.  Parry,  166  Fed.  410,  92 'C.  C.  A.  159,  holding  mason  did  not  assume 
risk  of  tipping  of  plank  on  scaffold;  Norfolk  etc.  Ry.  Co.  v.  Beckett, 
163  Fed.  482,  90  C.  C.  A.  25,  holding  conductor  injured  while  climbing 
side  of  car  by  stand-pipe  near  track  did  not  assume  risk;  Chicago  etc. 
Ry.  Co.  V.  McDonough,  161  Fed.  661,  88  C.  C.  A.  517,  approving  instruc- 
tions as  to  assumption  of  risk;  Chicago  etc.  Ry.  Co.  v.  Donovan,  160 
Fed.  831,  87  C.  C.  A.  600,  holding,  under  evidence,  brakeman  did  not 
assume  risk  at  grade  crossing  in  yards;  Kirkpatrick  v.  St.  Louis  etc. 
R.  Co.,  159  Fed.  858,  87  C.  C.  A.  35,  holding  operator  of  pile-driver 
assumed  risk  from  fall  of  pile;  Asher  v.  Byrnes,  101  Ark.  202,  141 
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S.  W.    3.178,  assumption  of  risk  in  using  defective  concrete  mixer  held, 
under    e^ideneei  to  be  for  jury;  Ozan  Lumber  Co.  v.  Bryan,  90  Ark. 
^S)    1.X9  S.  W.  74,  holding  lumber  stacker  going  on  runway  for  first 
time    <li<3  not  assume  risk  of  defective  plank;  Choctaw  etc.  R.  R.  Co. 
V.  Jones,  77  Ark.  376,  4  L.  R.  A.  (N.  S.)  837,  92  S.  W.  248,  where 
servant    injured  through  master's  negligence,  latter,  in  order  to  show 
assuxxix>t.ion  of  risk,  must  show  servant  voluntarily  subjected  himself 
to  ner^    rist  with  full  appreciation  thereof;  Duvall  v. -Philadelphia  etc. 
R-  K.    Oo.,  43  App.  D.  C.  401,  403,  holding  brakeman  coupling  cars  on 
bridge    did  not  assume  risk  from  narrowness  of  bridge;  Carter  v.  Mc- 
permott,  29  App.  D.  C.  161, 10  L.  B.  A.  (N.  S.)  1103,  holding  motorman 
mjai-e^    in  rear-end  collision  at  night  did  not  assume  risk  from  other 
*^  '^ot   having  rear  light;  Indianapolis  Traction  etc.  Co.  v.  Holtsdaw, 
^  ^^i^-   App.  536,  82  N.  E.  992,  holding  assumption  by  street-car  con- 
auctox'    of  risk  from  proximity  of  pole  to  track,  was  for  jury;  Clay  ▼. 
Chiea^Po  etc.  Ry.  Co.,  104  Minn.  6,  8,  115  N.  W.  961,  952,  holding  ques- 
nott     "^«j8  for  jury  where  brakeman  caught  between  car  and  platform; 
Chas^     ^.  Chicago  etc.  Ry.  Co.,  91  Neb.  88,  135  N.  W.  433,  holding 
tex-      evidence  hostler's  helper  did  not  assume  risk  from  proximity 
^^J^^^l-chute  to  track;  Tobler  v.  Union  Stockyards  Co.,  85  Neb.  421, 
-^^-    W.  464,  holding  brakeman  did  not,  in  climbing  side  of  car, 
P  ^;^^^^    risk  from  shanty  near  track;  Williams  v.  Atlantic  Coast  Line 
it       ^^»   1^  ^-  ^'  3^2,  364,  84  S.  E.  409,  410,  negligence  of  brakeman 
o    /^^      ^y  caves  of  shed  while  climbing  car  held  for  jury;  Heilig  v. 
mitt  ^^^  Ry.  Co.,  152  N.  C.  472,  67  S.  E.  1010,  holding  employee  per- 
,     '^^     *o  ride  on  engine  steps  did  not  assume  risk  of  structure  near 
g  ^^  »       Smith's  Admr.  v.  Norfolk  etc.  Traction  Co.,  109  Va.  456,  63 
.' .      *       11006,  holding  assumption  by  street-car  conductor  of  risk  from 
^^^^^'^'Car  on  adjacent  track  was  question  for  jury;  Vaillancourt  v. 
^^^  ^^^     Trunk  Ry.  Co.,  82  Vt.  437,  74  Atl.  108,  holding  brakeman  did 
.        ^"^^^un«  risk  of  stumbling  over  clinker  near  track;  dissenting  opin- 
io   ^^     Dermid  v.  Southern  Ry.  Co.,  148  N.  C.  196,  61  S.  E.  663,  major- 
.^^      ^^Xding  freight  conductor  assumed  risk  in  going  between  cars  on 


^^  ^=^     order  to  uncouple. 
^^^'^Xinguishcd  in  dissenting  opinion  in  Duvall  v.  Philadelphia  etc. 
^^^'^.  Co.,  43  App.  D.  C.  408,  majority  holding  brakeman  coupling  cars 
^  bridge  did  not  assume  risk  from  narrowness  of  bridge. 

Assumption  of  risk  of  dangers  created  by  master's  negligence, 
discoverable  by  servant's  exercise  of  ordinary  care.  Note,  28 
L.  R.  A.  (K.  SO  1252. 

Brakemen  and  other  railroad  employees  riding  on  tops  of  cars  in 
performance  of  duties  injured  while  passing  through  tunnels  or 
under  railroad  bridges.    Note,  3  N.  0.  0.  A.  841. 

196  U.  8.  64-«7>  49  L.  Sd.  388,  26  Sup.  Ct  180^  LBS  ▼.  BOBIN80N. 

Not  cited. 
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196  U.  S.  68-77,  49  L.  Ed.  390,  25  Sup.  Ot.  172,  WETMOBS  ▼.  MABKOE. 

Arrears  in  alimony  awarded  to  a  wife  for  snpport  of  herself  and  minor 
cliildren  nnder  decree  of  divorce  is  not  a  debt  provable  in  bankruptcy  and 
barred  by  final  discharge.  The  amendment  of  February  6,  1908^  merely  de- 
clared meaning  of  statute  as  originally  enacted. 

Approved  in  Williams  v.  United  States  Fidelity  etc.  Co.,  236  U.  S. 
555,  59  L.  Ed.  7l6,  35  Sup.  Ct.  289,  holding  discharge  acquitted  express 
obligation  of  principal  to  indemnify  surety  against  loss  by  reason  of 
their  joint  bond  for  building  contract  broken  before  bankruptcy,  though 
surety  did  not  pay  damage  till  thereafter;  Johnson  v.  Southern  Pac. 
Co.,  196  U.  S.  21,  49  L.  Ed.  S71,  25  Sup.  Ct.  158,  construing  railroad 
Safety  Appliance  Act;  In  re  Southern  Steel  Co.,  183  Fed.  501,  holding 
liability  for  statutory  penalty  for  cutting  trees  imposed  by  Alabama 
statute  was  not  provable  in  bankruptcy;  Thompson  v.  Judy,  169  Fed. 
557,  95  C.  C.  A.  51,  holding  judgment  for  libel  not  made  provable 
by  amendment  of  February  5,  1903;  Brown  v.  United  Button  Co.,  149 
Fed.  52,  9  Ann.  Gas.  445,  8  L.  R.  A.  (N.  S.)  961,  79  C.  C.  A.  70  (affirm- 
ing In  re  United  Button  Co.,  140  Fed.  505),  holding  claim  for  injury 
to  personalty  through  negligence  is  not  provable  in  bankruptcy;  In  re 
Smith,  146  Fed.  925,  liability  of  bankrupt  indorser  which  did  not 
become  absolute  until  after  filing  of  petition  is  provable  debt  after 
liability  has  become  fixed;  In  re  Williams,  208  N.  T.  38,  46  L.  R.  A. 
(N.  S.)  719,  101  N.  E.  854,  judgment  for  alimony  and  counsel  fees  not 
discharged  by  discharge  in  bankruptcy. 

196  U.  8.  78-88,  49  L.  Ed.  394,  25  Sup.  Ct.  176,  HABDING  V.  rLIJNOI& 

Federal  ris^t  must  be  claimed  in  State  court  in  order  to  give  Supreme 
Court  jurisdiction. 

Approved  in  Cox  v.  Texas,  202  U.  S.  452,  50  L.  Ed.  1102,  26  Sup.  Ct. 
671,  reference  to  Fourteenth  Amendment  as  invalidating  State  statute 
does  not  obviate  necessity  of  invoking  commerce  clause  if  repugnancy 
to  that  clause  is  to  be  reviewed.  ^ 

Judgment  of  State  court  holding  alleged  Federal  constitutional  objection 
waived,  where  record  shows  nothing  advanced  in  its  support,  and  decision 
was  clearly  based  on  non-Federal  grounds,  will  not  be  reversed. 

Approved  in  Seale  v.  Georgia,  201  U.  S.  642,  50  L.  Ed.  902,  26  Sup. 
Ct.  763,  Robinson  v.  Wingate,  198  U.  S.  580,  49  L.  Ed.  1171,  25  Sup. 
Ct.  801,  and  Chicago  etc.  R.  R.  Co.  v.  Newell,  198  U.  S.  579,  49  L.  Ed. 
1171,  25  Sup.  Ct.  801,  all  following  rule;  Bowe  v.  Scott,  233  U.  S.  665, 
58  L.  Ed.  1145,  34  Sup.  Ct.  769,  holding  averment  that  ordinance  was 
in  violation  of  due  process  of  law  referred  to  State  Constitution  where 
Federal  Constitution  not  expressly  invoked;  Seaboard  Air-Line  Ry. 
Co.  V.  Duvall,  225  U.  S.  488,  66  iJ  Ed.  1176,  32  Sup.  Ct.  790,  holding 
record  failed  to  disclose  right  claimed  under  Federal  statute;  Waters- 
Pierce  Oil  Co.  V.  Texas,  212  U.  S.  116.  53  L.  Ed.  438,  29  Sup.  Ct.  227, 
Thomas  v.  Iowa,  209  U.  S.  263,  52  L.  Ed.  783,  28  Sup.  Ct.  487,  Hunter 
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V.  City  of  Pittsbargh,  207  U.  S.  181,  52  L.  Ed.  160,  28  Sup.  Ct.  40, 
and  Appleby  v.  City  of  Buffalo,  221  U.  S.  529,  55  L.  Ed.  841,  31  Sup. 
Ct.  699,  all  holding  assignments  of  error  in  Supreme  Court  did  not 
cure  failure  of  record  in  State  court  to  show  Federal  question  there 
raised ;  Mills  v.  Johnson,  215  U.  S.  590,  54  L.  Ed.  340,  30  Sup.  Ct.  407, 
dismissing  for  want  of  jurisdiction;  Chesapeake  etc.  Ry.  Co.  v.  Mc- 
Donald, 214  U.  S.  195,  53  L.  Ed.  965,  29  Sup.  Ct.  546,  holding  Federal 
question  waived  by  failure  to  present  it  in  State  court. 

Distinguished  in  Virginia-Carolina  Chemical  Co.  v.  Kirven,  215  U.  S. 
257,  54  L.  Ed.  184,  30  Sup.  Ct.  78,  holding  Federal  question  presented 
where  claimed  judgment  of  Federal  court  denied  effect  by  State  court. 

196  XT.  8.  89-93,  49  !■.  Ed.  398,  25  Sup.  Ot.  208,  COUBTNET  y.  P&ADT. 

Under  section  5  of  Act  of  March  3,  1891,  the  question  of  Jurisdiction  to 
be  certified  to  the  Supreme  Court  is  that  of  the  Circuit  Court  as  court  of 
tJnited  States,  and  not  in  respect  to  its  general  autlioxity  as  a  Judicial  tri- 
honaL 

Approved  in  Railroad  Commission  v.  Louisville  etc.  R.  R.  Co.,  225 
U.  S.  279,  56  L.  Ed.  1090,  32  Sup.  Ct.  756,  holding  mere  conflict  between 
courts  as  to  right  to  adjudicate  growing  out  of  priority  of  jurisdiction 
of  another  forum  was  not  basis  for  direct  appeal;  Alton  Water  Co. 
V.  Brown,  166  Fed.  842,  92  C.  C.  A.  598,  holding  case  did  not  present 
issues  reviewable  by  Supreme  Court,  and  Circuit  Court  of  Appeals 
had  jurisdiction  of  appeal. 

Distinguished  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  26,  60 
L.  Ed.  871,  36  Sup.  Ct.  477,  holding  jurisdiction  over  defendant  review- 
able on  direct  appeal  under  section  238,  Judicial  Code. 

Certificate  of  lower  court  is  prerequisite  to  determination  of  Jurisdic- 
tion, unless  record  clearly  shows  question  of  Jurisdiction  only  was  set  up. 

Approved  in  Apapas  v.  United  States,  233  U.  6.  589,  58  L.  Ed.  1106, 
34  Sup.  Ct.  704,  holding  judgment  of  District  Court  not  directly  re- 
viewable on  jurisdiction  when  whole  case  brought  up  on  error  and  no 
certificate  made  as  to  jurisdiction;  Crawford  v.  McCarthy,  148  Fed. 
200,  78  C.  C.  A.  356,  appeal  lies  to  Supreme  Court  for  decree  sustain- 
ing demurrer  to  bill  assigning  want  of  jurisdiction  as  Federal  court 
and  also  for  want  of  equity. 

Where  a  case  has  been  removed  into  Circuit  Court  of  United  States  on 
ground  of  diversity  of  citisenship,  that  court  may  pass  on  all  questions,  in- 
cluding Jurisdiction  over  subject  matter  and  sufllciency  of  process  to  author- 
ize personal  Jadgment. 

Approved  in  Bogart  v.  Southern  Pacific  Co.,  228  U.  S.  144,  57  L.  Ed. 
772,  33  Sup.  Ct.  497,  holding  appeal  did  not  lie  from  decree  dis- 
missing for  want  of  indispensable  parties  suit  removed  from  State 
court  to  Circuit  Court;  Board  of  Trade  v.  Hammond  Elevator  Co., 
198  U.  S.  433,  49  L.  Ed.  1116,  25  Sup.  Ct.  740,  question  of  validity 
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of  service  of  Circnit  Court  process  sustains  direct  appeal  to  Supreme 
Court;  Missouri  Valley  Bridge  etc.  Co.  y.  Blake,  231  Fed.  420,  holding 
where  State  court  acquired  jurisdiction  of  suit  i^;ain8t  nonresident  for^ 
eign  corporation  by  attachment  and  publication  of  summons,  jurisdic- 
tion' was  not  lost  by  removal,  though  Federal  court  could  not  have 
acquired  jurisdiction  by  attachment  and  publication;  Lawrence  v. 
Southern  Pac.  Co.,  180  Fed.  830,  holding  Circuit  Court  could  only  dis- 
miss and  not  remand  to  State  court,  for  lack  of  indispensable  party; 
Taylor  v.  Easton,  180  Fed.  367,  103  C.  C.  A.  609,  holding  court  had 
jurisdiction  en  appeal  to  determine  jurisdiction  of  Circuit  Court  in 
equity  to  review  its  decree  after  term;  Flint  v.  Coffin,  176  Fed.  .876, 
100  C.  C.  A.  342,  holding  party  removing  case  had  right  after  removal, 
to  judgment  of  Federal  court  as  to  validity  of  service,  though  ques- 
tion passed  on  by  State  court;  Goepfert  v.  Compagnie  Generale  Trans- 
atlantique,  156  Fed.  200,  reviewing  sufficiency  of  service  on  defendant; 
Remington  v.  Central  Pac.  R.  R.  Co.,  198  U.  8.  99,  49  L.  Ed.  963,  25 
Sup.  Ct.  577,  arguendo. 

Miscellaneous.  Cited  in  Mathews  Slate  Co.  ▼•  MathewSj  148  Fed. 
495. 

SUte  cannot  abridge  tiflbl  of  remoTtl. 
Approved    in    Craddock  v.  Fulton,  140    Fed.  432,  following   rule; 
Lathrop-Shea-Henwood  Co.  v.  Interior   Const,  etc.  Co.,  150  Fed.  670, 
special  appearance  in  State  court  to  object  to  validity  of  service  is 
not  submission  to  jurisdiction. 

196  U.  8.  93-98,  49  I>.  Ed.  400,  26  Sup.  Ot.  216^  SMALLEY  ▼.  LAXTOENAUE. 
Slgbts  of  bankrupt  to  exempt  property  are  those  given  by  State  law. 
Approved  in  In  re  T.  C.  Burnett  &  Co.,  201  Fed.  164,  holding  fact 
that  nenexempt  property  could  not  have  been  levied  on  at  time  of 
adjudication  did  not  prevent  title  from  passing  to  trustee;  In  re  Fisher, 
142  Fed.  207,  under  Va.  Code,  §  3642,  claim  to  homestead  exemption 
allowed  bankrupt,  though  not  made  schedule,  and  homestead  recorded 
after  filing  schedule  but  before  trustee's  action  to  sell  property;  In 
re  Alex,  141  Fed.  484,  where  bankrupt  shortly  before  bankruptcy 
bought  large  quantity  of  goods  on  credit  and  sold  them  for  cash,  leaving 
bills  unpaid,  and  failed  to  account  for  receipts,  he  is  not  entitled  to 
exemption  under  Pennsylvania  laws,  where  wife  purchased  fixtures  and 
continued  business  in  her  name;  In  re  Lehfeldt,  225  Fed.  682,  arguendo. 

Miscellaneous.  Cited  in  Delahanty  v.  Pitkin,  199  U.  S.  602,  60  L.  Ed. 
328,  26  Sup.  Ct.  748,  dismissing  for  want  of  jurisdiction;  De  Watte- 
ville  V.  Sims,  44  Okl.  718,  146  Pac.  228,  to  point  that  referee's  adjudi- 
cation of  claim  need  not  be  entered  in  book  of  judgments  in  order  to 
be  admissible  as  res  adjudieata. 
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196  XT.  S.  99-100,  49  L.  Ed.  402,  25  Bap.  Ot.  210,  0OM8TO0K  ▼.  EAOLETON. 

Final  Judgments  of  Oircnit  Oonrts  In  action  at  law  can  be  reylaed  only 
on  writ  of  error.  The  rale  applies  to  Jadgments  of  Supreme  Court  of  ter- 
ritory. 

Approved  in  National  Live  Stock  Bank  v.  First  Nat.  Bank,  203 
U.  S.  305,  51  If.  Ed.  196,  27  Sup.  Ct.  79,  and  Behn  v.  Campbell,  200 
U.  S.  611,  50  L.  Ed.  619,  26  Sup.  Ct.  753,  both  following  rule;  Behn, 
Meyer  &  Co.  y.  Campbell  ft  Go  Tauco,  205  U.  S.  407,  51  L.  Ed.  858, 
27  Sup.  Ct.  502,  applying  rule  on  writ  of  error  from  Supreme  Court  of 
Philippines;  Oklahoma  City  v.  McMaster,  196  U.  S.  531,  49  L.  Ed.  588, 
25  Sup.  Ct.  324,  fact  that  ejectment  was  tried  to  court  does  not  make 
appeal  proper  mode  of  reviewing  final  judgment  of  Oklahoma  Supreme 
Court. 

Liability  of    judicial  officer  to  civil    action  for  acts  of   judicial 
nature.    Note,  44  L.  R.  A.  (N.  S.)  175. 

196  U.  S.  100-114,  40  lib  Ed.  403,  25  Sop.  Ot.  193,  800TT  ▼.  OABEW. 

Statute  providing  generally  for  disposal  of  public  lands  does  not  apply, 
nnless  intent  to  contrary  is  clearly  manifest,  to  lands  taken  possession  of 
and  occupied  by  government  for  special  purpose. 

Approved  in  Louisiana  v.  Garfield,  211  U.  S.  77,  58  L.  Ed.  97,  29  Sup. 
Ct.  31,  holding  land  withdrawn  by  reservation  when  act  of  1849  grant- 
ing swamp-lands  to  Louisiana  was  passed  did  not  pass  to  State;  Union 
Pac.  Ry.  Co.  v.  Karges,  169  Fed.  462,  holding  grant  of  1862  of  right 
of  way  to  Union  Pacific  Railroad  included  lands  reserved  for  school 
purposes  prior  to  State  acquiring  vested  right  under  its  Enabling 
Act;  Steams  v.  United  States,  152  Fed.  903,  82  C.  C.  A.  48,  sustaining 
indictment  for  conspiracy  to  defraud  government  of  ''public  lands  of 
the  United  States  subject  to  homestead  entry'';  Northern  Lumber  Co. 
V.  O'Brien,  139  Fed.  617,  71  C.  C.  A.  598,  lands  withdrawn  by  Land 
Department  in  advance  of  definite  location  of  road  to  be  aided  thereby 
are  excluded  from  subsequent  railroad  grant  though  lands  not  required 
for  satisfaction  of  prior  grant. 

A  prior  appropriation  is  presumed  to  except  land  ftom  scope  of  subse- 
quent grant,  thougli  no  reference  made  thereto. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Mitchell,  208  Fed.  472,  473, 
474,  holding  presidential  order  reserving  certain  lands  did  not  affect 
title  of  railroad  thereto  under  prior  grant  by  Congress;-  United  States 
V.  Tully,  140  Fed.  902,  holding  certain  lands  in  Ft.  Missoula  Military 
Reservation  were  occupied  but  not  legally  reserved  for  military  reser- 
vation. 

196  17.  8.  116-119,  49  1m.  Ed.  408,  25  Sup.  Ot.  206,  FIBST  NAT.  BANK  T. 
IiASATEBb 

Giving  of  renewal  note  is  not  a  payment  which  will  uphold  recovery 
ttom  a  national  bank  on  account  of  usurious  interest  on  former  note. 
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• 

Approved  in  First  Nat.  Bank  v.  Latham,  37  Okl.  290,  132  Pac.  893, 
and  Anderson  v^  Tatro,  44  Okl.  221,  144  Pac.  361,  both  holding  giving 
of  renewal  note  was  not  payment  within  provisions  of  Constitution 
relating  to  usury. 

,  A  tnutee  in  bankmptcir  is  not  liound  to  aec«pt  prop«rt7  of  onerona 
character,  and  If  ho  declines  it  bankrupt  may  assert  title  thereto;  but 
trustee  is  entitled  to  be  informed  of  it,  and  where  knowledge  is  withheld, 
bankrupt  cannot  after  discharge  retain  for  himself  mch  property  if  it  prove 
valuable. 

Approved  in  In  re  Wiseman  &  Wallace,  169  Fed.  238,  240,  holding 
nonaction  by  trustee  to  assert  right  to  claim  so  long  as  uncollectible 
did  not  estop  him  to  assert  right  to  proceeds  when  collected;  In  re 
Lighthall,  221  Fed.  795,  holding  dividend  made  after  adjudication  on 
bankrupt's  claim  against  insolvent,  which  claim  was  supposed  to  be 
of  no  value  and  not  taken  possession  of  by  trustee,  became  property 
of  bankrupt's  estate;  Briggs  v.  Avary,  47  Tex.  Civ.  491,  106  S.  W. 
905,  holding  evidence  showed  trustee  did  not  accept  bankrupt's  right 
to  water-power  privilege;  dissenting  opinion  in  Harmon  v.  Dothan  Nat. 
Bank,  186  Ala.  391,  64  South.  631,  majority  holding  fraud  and  negli- 
gence in  foreclosure  of  chattel  mortgage  did  not  support  trover;  dis- 
senting opinion  in  Equitable  Life  Assur.  Soc.  v.  Perkins,  41  Ind.  App. 
194,  80  N.  E.  685,  majority  holding  bankrupt  failing  to  list  policy 
among  his  assets  could  recover  against  insurer. 

Miscellaneous.  Cited  in  Lasater  v.  First  Nat.  Bank,  40  Tex.  Civ.  238, 
88  S.  W.  430,  referring  historically  to  principal  case;  Heckscher  v. 
Blanton,  111  Va.  661,  37  L.  B.  A.  (N.  S.)  923,  69  S.  E.  1050,  to  point 
that  trustee  not  intervening  in  suit  against  bankrupt  is  bo\md  by  decree 
therein. 

196  XT.  8.  119-128,  49  L.  Ed.  409,  25  Sup.  Ot.  211,  BUTTE  OITT  WATEB  OO. 
V.  BAKEB. 

The  disposal  of  public  lands  is  within  the  power  of  Oongress,  but  Con- 
gress may  entrust  to  local  legislatures  determination  of  minor  matters  as  to 
disposal  amounting  to  mere  regulation. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  474,  69 
L.  Ed.  681,  35  Sup.  Ct.  309,  upholding  power  of  President  to  withdraw 
oil  lands  from  occupation  after  being  opened  by  Congress;  United 
States  V.  Grimaud,  220  U.  S.  516,  55  L.  Ed.  567,  31  Sup.  Ct.  480,  and 
liight  V.  United  States,  220  U.  S.  536,  55  L.  Ed.  574,  31  Sup.  Ct.  485, 
both  holding  Congress  had  power  to  set  apart  forest  reserves  and 
authorize  executive  officers  to  make  rules  for  their  use;  United  States 
V.  Utah  Power  etc.  Co.,  209  Fed.  567,  126  ^C.  C.  A.  376,  holding  under 
act  of  May  14,  1896,  rights  of  way  on  public  lands  for  electric  power 
company  could  only  be  acquired  by  grant  from .  Secretary  of  Interior, 
and  that  act  superseded  general  provisions  of  prior  act  of  1866  recog- 
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nizing  local  customs;  State  ▼.  United  States  Express  Co.,  164  Iowa, 
136,  145  N.  W.  460,  holding  Webb-Keyon  Act  not  objectionable  as 
giving  privilege  and  imnranities  to  citizens  of  one  State  not  possessed 
by  others  under  saffie  circumstances;  Sabre  v.  Rutland  R.  Co.,  86  Vt. 
366,  Ann.  Ga^.  19150,  1269,  85  Atl.  701,  holding  l^slature  could  give 
board  of  railroad  commissioners  x>ower  to  make  reasonable  rules;  Mc- 
Millen  V.  Ferrum  Min.  Co.,  197  U.  S.  347,  49  L.  Ed.  787,  25  Sup.  Ct. 
533,  Creede  etc.  Milling  Co.  v.  Uinta  Tunnel  etc.  Co.,  196  U.  S.  346, 
49  L.  Ed.  607,  25  Sup.  Ct.  266,  and  Kinsey  v.  Union  Traction  Co.,  169 
Ind.  628,  81  N.  E.  945,  all  arguendo. 

Distinguished  in  United  States  v.  Matthews,  146  Fed.  308,  holding 
void  provision  of  Comp.  Stats.  1901,  p.  1540,  making  it  criminal  to 
violate  department  rules  for  protection  of  forest  reservations. 

Where  legislation  has  been  long  enacted  and  recogniied  by  conits,  and 
property  rlgbts  bnlH  up  thereon,  even  though  Ita  validity  were  doubtful  if 
matter  were  res  Integra,  Bnpreme  Court  will  not  Qnaettte  such  rights  by 
holding  legislation  invalid. 

Approved  in  State  v.  Omaechewiaria,  27  Idaho,  803,  152  Pac.  282, 
balding  provisions  of  Rev.  Codes,  §  6872,  relating  to  grazing  sheep  on 
eattle  ranges  had  been  rendered  sufficiently  definite  by  long-continued 
construction  and  recognition ;  State  ex  rel.  MeCue  v.  Blaisdell,  18  N.  D. 
39,  119  N.  W.  364,  holding  long-continued  legislative  construction  en- 
titled to  great  weight  in  construing  provisions  of  Constitution  relating 
to  diange  of  county  boundaries. 

Begnlations  made  by  local  legislatures  in  regard  to  mining  claims  which 
are  not  in  conflict  with  Federal  laws  or  Constitution  are  valid.  Rule  applied 
to  provisions  of  Montana  Code. 

Approved  in  Dolan  v.  Passmore,  34  Mont.  279,  85  Pac.  1035,  and 
Hiekey  v.  Anaconda  Copper  Min.  Co.,  33  Mont.  62,  81  Pac.  811,  both 
following  rule;  Clason  v.  Matko,  223  U.  S.  655,  56  L.  Ed.  694,  32  Sup. 
Ct.  392,  upholding  statutes  of  territory  relating  to  mining  claims; 
Sturtevant  v.  Vogel,  167  Fed."  451,  93  C.  C.  A.  84,  upholding  Alaska 
statute  relating  to  recording  notices  of  location  of  mining  claims ;  Ferris 
V.  McNally,  45  Mont.  25,  121  Pac.  892,  mining  location  not  complying 
with  State  statutes  held  void;  Butte  Consol.  Min.  Co.  v.  Barker,  35 
Mobt.  333,  89  Pac.  303,  holding  State  could  require  doing  of  develop- 
ment work  and  filing  of  declaratory  statements  not  required  by  Federal 
law;  Knutson  v.  Fredlund,  56  Wash.  636,  106  Pac.  201,  upholding  State 
statute  regulating  lode  claims  and  their  recordation. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  776,  866. 

Miscellaneous.  Cited  in  Barker  v.  Butte  Consolidated  Min.  Co.,  215 
U.  S.  585,  54  L.  Ed.  338,  30  Sup.  Ct.  404,  dismissing  for  want  of  juris- 
diction ;  Baker  v.  Butte  Water  Co.,  40  Mont.  584,  135  Am.  St.  Rep.  64fi, 
107  Pac.  820,  referring  historically  to  principal  case. 
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196  XT.  8.  128-133,  49  L.  Ed.  418,  26  Sop.  Ot  200,  OHXOAGO,  L  ft  L.  S.  B. 
CO.  ▼.  McaiTIBE. 

Where  facts  ftom  wUch  Federal  question  miglit  arise  were  argued  In 
8tate  court  but  Federal  character  not  indicated,  theyxannot  be  made  basis 
of  writ  of  error. 

Approved  in  Stewart  v.  Louisiana,  207  U.  S.  584,  52  L.  Ed.  861,  28 
Sup.  Ct.  262,  dismissing  for  want  of  jurisdiction;  Swing  v.  Weston 
Lumber  Co.,  205  U.  S.  279,  51  L,  Ed.  801,  27  Sup.  Ct.  497,  holding  no 
Federal  question  involved  where  State  court  held  foreign  insurance 
company  could  not  recover  assessments  because  it  had  not  complied 
with  conditions  imposed  by  State. 

Mere  suggestion  of  Federal  qnestlon  is  Insnfflcient  to  give  Supreme 
Oourt  Jurisdiction. 

Approved  in  Skaneateles  Paper  Co.  v.  Syracuse,  301  U.  S.  612,  50 
L.  Ed.  901,  26  Sup.  Ct.  763,  following  rule. 

Federal  question  raised  on  petition  for  writ  of  error  is  too  late. 
Approved  in  Cox  v.  Texas,  202  U.  S.  451,  50  L.  Ed.  1101,  26  Sup.  Ct. 
671,  Federal  question  first  raised  in  assignment  of  errors  in   Federal 
Supreme  Court  is  too  late. 

196  V.  S.  133-146,  49  L.  Ed.  417,  26  Sup.  Ot.  182,  AISEBIOAK  EXPRESS 
OO.  y.  IOWA. 

The  YTllson  Act  of  1890  makes  interstate  shipment  of  intoxicating 
liquors  subject  to  State  laws  only  on  delivery  to  consignee. 

Approved  in  Kirmeyer  v.  Kansas,  236  U.  S.  572,  59  L.  £3.  724,  35 
Sup.  Ct.  419,  Heymann  v.  Southern  Ry.  Co.,  203  U.  S.  275,  51  L.  Ed. 
180,  27  Sup.  Ct.  104,  Shaw  v.  City  of  Atlanta,  11  Ga.  App.  394,  75 
S.  E.  487,  and  Rossi  v.  Pennsylvania,  238  U.  S.  66,  59  L.  Ed.  1203,  35 
Sup.  Ct.  677^  all  holding  Wilson  Act  of  1890  did  not  subject  interstate 
shipment  to  law  of  State  until  arrival  at  destination  and  delivery  to 
consignee;  Frederick  De  Bary  &  Co.  v.  Louisiana,  227  U.  S.  110,  57 
L.  Ed.  442,  33  Sup.  Ct.  239,  holding  Wilson  Act  applied  where  liquors 
imported  from  foreign  country;  Pabst  Brewing  Co.  v.  Crenshaw,  198 
U.  S.  26,  49  L.  Ed.  929,  25  Sup.  Ct.  552,  upholding  Missouri  act  impos- 
ing inspection  fee  on  beer  as  applied  to  beer  brought  from  other  States 
and  held  there  for  sale;  Meyer,  Jossen  &  Co.  v.  Mobile,  147  Fed.  845, 
upholding  ordinance  imposing  tax  on  beer  dealers  as  applied  to  sale  of 
beer  in  bottles  in  which  it  was  imported;  dissenting  opinion  in  South 
Carolina  v.  United  States,  199  U.  S.  465,  468,  50  L,  Ed.  271,  273,  26 
Sup.  Ct.  110,  majority  holding  State  liquor  dispensing  agent  is  liable  to 
Federal  excise  tax. 

The  question  whether  a  0.  O.  D.  sale  of  a  shipment  la  complete  upon 
delivery  to  the  carrier,  or  only  on  delivery  to  consignee  and  payment  of 
price,  ia  stated  but  not  considered. 
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Cited  in  Jones  v.  United  States,  170  Fed.  5,  24  L.  B.  A.  (N.  S.)  14S, 
95  C.  C.  A.  213,  holding  C.  O.  D.  sale  by  retailer  complete  on  delivery 
to  carrier;  People  v.  C.  Kern  Brewing  Co.,  166  Mich.  295,  Ann.  Gas. 
1912D,  981,  44  L.  R.  A.  (N.  8.)  447, 131  N.  W.  559,  holding  under  statute 
C.  0.  D.  sale  of  liquor  was  not  complete  until  deliveiy  to  consignee; 
SedgiTick  v.  State,  47  Tex.  Cr.  629, 85  S.  W.  814,  and  State  ▼.  Rosenberger, 
212  Mo.  654,  656,  126  Am.  St.  Rep.  580,  20  L.  B.  A.  (N.  S.)  284,  111 
S.  W.  510,  511,  both  holding  C.  0.  D.  sale  of  liquor  complete  on  delivery 
to  carrier. 

What   terminates   interstate   transportation   of    liquor.    Note,   11 
L.  B.  A.  (N.  S.)  551. 

Place  of  sale  of  liquor.    Note,  44  L.  B.  A.  (N.  S.)  462. 

A  package  of  Uqnor  received  by  an  express  company  to  be  carried  to 
anotber  State  and  there  delivered  0.  O.  D.  for  price  and  ezpressage,  Is  In 
Interstate  commerce,  and  cannot  be  confiscated  under  proUbltory  laws  of 
State  prior  to  delivery  to  consignee. 

Approved  in  Adams  Express  Co.  v.  Iowa,  196  U.  8. 148,  49  L.  £d.  425, 
25  Sup.  Ct.  185,  following  rule;  Rosenberger  v.  Pacific  Express  Co., 
241  U.  S.  51,  53,  60  L.  Ed.  883,  884,  holding  void  statute  imposing  special 
license  tax  on  express  companies  maintaining  offices  for  C.  0.  D.  ship- 
ments of  liquor;  Heyman  v.  Hays,  236  U.  S.  183, 187,  59  L.  Ed.  529,  531, 
35  Sup.  Ct.  403,  holding  void  State  privilege  tax  on  wholesale  mail 
order  business  in  liquors;  Banker  Bros.  Co.  v.  Pennsylvania,  222  U.  S. 
214,  56  L.  Ed.  171,  32  Sup.  Ct.  38,  holding  where  sale  of  article  made 
in  another  State  was  wholly  intrastate  it  did  not  become  interstate  and 
free  from  State  tax,  because  purchaser  pays  freight  from  factory,  or 
has  warranty  from  maker;  Rearick  v.  Pennsylvania,  203  U.  S.  512,  51 
la.  Ed.  297,  27  Sup.  Ct.  159,  holding  where  goods ^ are  shipped  into  State 
(Ml  orders  taken  by  agent,  purchaser  to  pay  on  delivery  according  to 
sample,  goods  so  shipped  are  in  interstate  commerce  until  actually  de- 
livered; James  Clark  Distilling  Co.  v.  Western  Maryland  Ry.  Co.,  219 
Fed.  337,  holding  statute  providing  that  sale  of  liquors  where  delivery 
made  by  common  carrier  shall  be  deemed  made  in  county  of  delivery, 
did  not  change  completed  sale  in  another  State  for  shipment  into  State 
into  one  made  in  State ;  In  re  Selman  Heating  &  Plumbing  Co.,  204  Fed. 
842,  transaction  of  purchase  considered  and  held  to  be  in  interstate  com- 
merce; Kansas  City  Breweries  Co.  v.  Trickett,  195  Fed.  843,  enjoining 
interference  with  delivery  from  wagons  in  State  of  liquors  ordered  in 
another  State;  United  States  v.  First  Nat.  Bank,  190  Fed.  338,  342, 
holding  collection  by  bank  of  draft  for  price  of  interstate  shipment  of 
liquor  and  delivery  tQ  consignee  of  attached  bill  of  lading  was  in  viola- 
tion of  section  239,  Penal  Code ;  Dancinger  v.  Stone,  188  Fed.  512,  hold- 
ing C.  0.  D.  shipment  of  liquor  into  Oklahoma,  where  bank  collected 
on  bill  of  lading,  was  not  sale  in  State  in  violation  of  prohibitory  law; 
Crescent  Liquor  Co.  v.  Platt^  148  Fed.  899,  holding  void  West  Virginia 
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196  U.  B.  128-133,  49  L.  Ed.  413,  85  8ap.  Ot.  200,  OHIOAOO,  L  ft  Zu  B.  S. 
CO.  ▼.  McOUIBE. 

Wliere  facts  ftom  which  Federal  question  might  arise  were  argued  in 
State  court  but  Federal  character  not  indicated,  theyxannot  be  made  basis 
of  writ  of  error. 

Approved  in  Stewart  v.  Louisiana,  207  U.  S.  584,  52  L.  Ed.  861,  28 
Sup.  Ct.  262,  dismissing  for  want  of  jurisdiction;  Swing  v.  Weston 
Lumber  Co.,  205  U.  S.  279,  51  L.  Ed.  801,  27  Sup.  Ct.  497,  holdirg  no 
Federal  question  involved  where  State  court  held  foreign  insurance 
company  could  not  recover  assessments  because  it  had  not  complied 
with  conditions  imposed  by  State. 

Mere  suggestion  of  Federal  question  is  insnfllcient  to  give  Supreme 
Court  Jurisdiction. 

Approved  in  Skaneateles  Paper  Co.  v.  Syracuse,  301  U.  S.  612,  50 
L.  Ed.  901,  26  Sup.  Ct.  763,  following  rule. 

Federal  auestion  raised  on  petition  for  writ  of  error  is  too  late. 
Approved  in  Cox  v.  Texas,  202  U.  S.  451,  50  L.  Ed.  1101,  26  Sup.  Ct. 
671,  Federal  question  first  raised  in  assignment  of  errors  in   Federal 
Supreme  Court  is  too  late. 

196  V,  S.  133-146,  49  L.  Ed.  417,  26  Sup.  Ot.  182,  AMEBIOAK  BXPBB88 
OO.  V.  IOWA. 

The  Wilson  Act  of  1890  makes  interstate  shipment  of  intoxicating 
liquors  subject  to  State  laws  only  on  delivery  to  consignee. 

Approved  in  Kirmeyer  v.  Kansas,  236  U.  S.  572,  59  L.  fil.  724,  35 
Sup.  Ct.  419,  Heymann  v.  Southern  Ry.  Co.,  203  U.  S.  275,  51  L.  Ed. 
180,  27  Sup.  Ct.  104,  Shaw  v.  City  of  Atlanta,  11  Ga.  App.  394,  75 
S.  E.  487,  and  Rossi  v.  Pennsylvania,  238  U.  S.  66,  59  L.  Ed.  1203,  35 
Sup.  Ct.  677/  all  holding  Wilson  Act  of  1890  did  not  subject  interstate 
shipment  to  law  of  State  until  arrival  at  destination  and  delivery  to 
consignee;  Frederick  De  Bary  &  Co.  v.  Louisiana,  227  U.  S.  110,  57 
L.  Ed.  442,  33  Sup.  Ct.  239,  holding  Wilson  Act  applied  where  liquors 
imported  from  foreign  country;  Pabst  Brewing  Co.  v.  Crenshaw,  198 
U.  S.  26,  49  L.  Ed.  929,  25  Sup.  Ct.  552,  upholding  Missouri  act  impos- 
ing inspection  fee  on  beer  as  applied  to  beer  brought  from  other  States 
and  held  there  for  sale;  Meyer,  Jossen  &  Co.  v.  Mobile,  147  Fed.  845, 
upholding  ordinance  imposing  tax  on  beer  dealers  as  applied  to  sale  of 
beer  in  bottles  in  which  it  was  imported;  dissenting  opinion  in  South 
Carolina  v.  United  States,  199  U.  S.  465,  468,  50  L.  Ed.  271,  273,  26 
Sup.  Ct.  110,  majority  holding  State  liquor  dispensing  agent  is  liable  to 
Federal  excise  tax. 

The  question  whether  a  0.  O.  D.  sale  of  a  shipment  ia  complete  upon 
delivery  to  the  carrier,  or  only  on  delivery  to  consignee  and  payment  of 
price,  is  stated  but  not  considered. 
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Cited  in  Jones  ▼.  United  States,  170  Fed.  5,  84  L.  R.  A.  (N.  8.)  148, 
95  C.  C.  A.  213,  holding  C.  0.  D.  sale  by  retailer  complete  on  delivery 
to  carrier;  People  v.  C.  Kern  Brewing  Co.,  166  Mich.  295,  Ann.  Gas. 
1912D,  981,  44  L.  R.  A.  (N.  8.)  447, 131  N.  W.  559,  holding  under  statute 
C.  0.  D.  sale  of  liquor  was  not  complete  until  delivery  to  consignee; 
Sedgwick  v.  State,  47  Tex.  Cr.  629, 85  S.  W.  814,  and  State  v.  Rosenberger, 
212  Mo.  654,  656,  126  Am.  8t.  Rep.  580,  20  L.  R.  A.  (N.  8.)  284,  111 
S.  W.  510,  511,  both  holding  C.  O.  D.  sale  of  liquor  complete  on  delivery 
to  carrier. 

What   terminates   interstate   transportation   of    liquor.    Note,   11 
L.  R  A.  (N.  8.)  551. 

Place  of  sale  of  liquor.    Note,  44  L.  R.  A.  (N.  8.)  462. 

A  f  ackaga  of  Uqnor  received  by  an  szpreM  company  to  be  carried  to 
another  State  and  there  delivered  O.  O.  D.  for  price  and  ezpressage,  is  in 
interstate  commerce,  and  cannot  be  confiscated  under  prohibitory  laws  of 
State  prior  to  delivery  to  consignee. 

Approved  in  Adams  Express  Co.  v.  Iowa,  196  U.  S.  148,  49  L.  Ed.  425, 
25  Sup.  Ct.  185,  following  rule;  Rosenberger  v.  Pacific  Express  Co., 
241  U.  S.  51,  53,  60  L.  Ed.  883,  884,  holding  void  statute  imposing  special 
license  tax  on  express  companies  maintaining  offices  for  C.  0.  D.  ship- 
ments of  liquor;  Heyman  v.  Hays,  236  U.  S.  183, 187,  59  L.  Ed.  529,  531, 
35  Sup.  Ct.  403,  holding  void  State  privilege  tax  on  wholesale  mail 
order  business  in  liquors;  Banker  Bros.  Co.  v.  Pennsylvania,  222  U.  S. 
214,  66  L.  Ed.  171,  32  Sup.  Ct.  38,  holding  where  sale  of  article  made 
in  another  State  was  wholly  intrastate  it  did  not  become  interstate  and 
free  from  State  tax,  because  purchaser  i>ays  freight  from  factory,  or 
has  warranty  from  maker;  Rearick  v.  Pennsylvania,  203  U.  S.  512,  51 
L.  Ed.  297,  27  Sup.  Ct.  159,  holding  where  goods^are  shipped  into  State 
on  orders  taken  by  agent,  purchaser  to  pay  on  delivery  according  to 
sample,  goods  so  shipped  are  in  interstate  commerce  until  actually  de- 
livered; James  Clark  Distilling  Co.  v.  Western  Maryland  Ry.  Co.,  219 
Fed.  337,  holding  statute  providing  that  sale  of  liquors  where  delivery 
made  by  common  carrier  shall  be  deemed  made  in  county  of  delivery, 
did  not  change  completed  sale  in  another  State  for  shipment  into  State 
into  one  made  in  State ;  In  re  Selman  Heating  &  Plumbing  Co.,  204  Fed. 
842,  transaction  of  purchase  considered  and  held  to  be  in  interstate  com- 
merce; Kansas  City  Breweries  Co.  v.  Trickett,  195  Fed.  843,  enjoining 
interference  with  delivery  from  wagons  in  State  of  liquors  ordered  in 
another  State-,  United  States  v.  First  Nat.  Bank,  190  Fed.  338,  342, 
holding  collection  by  bank  of  draft  for  price  of  interstate  shipment  of 
liquor  and  delivery  tQ  consignee  of  attached  bill  of  lading  was  in  viola- 
tion of  section  239,  Penal  Code ;  Dancinger  v.  Stone,  188  Fed.  512,  hold- 
ing C.  0.  D.  shipment  of  liquor  into  Oklahoma,  where  bank  collected 
on  bill  of  lading,  was  not  sale  in  State  in  violation  of  prohibitory  law ; 
Crescent  Liquor  Co.  v.  Piatt,  148  Fed.  899,  holding  void  West  Virginia 
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196  U.  8.  128-133,  49  I*.  EdL  413,  20  Sap.  Ot.  200,  OHIOAOO,  L  Ik  Ik  R  B. 
00.  y.  McOUIBE. 

Where  facts  ftom  wlilcli  Federal  question  mlgbt  arise  were  argned  in 
State  court  but  Federal  character  not  indicated,  theyxannot  be  made  basis 
of  writ  of  error. 

Approved  in  Stewart  ▼.  Louisiana,  207  U.  S.  584,  52  L.  Ed.  361,  28 
Sup.  Ct.  262,  dismissing  for  want  of  jurisdiction;  Swing  v.  Weston 
Lumber  Co.,  205  U.  S.  279,  51  L.  Ed.  801,  27  Sup.  Ct.  497,  holding  no 
Federal  question  involved  where  State  court  held  foreign  insurance 
company  could  not  recover  assessments  because  it  had  not  complied 
with  conditions  imposed  by  State. 

Mere  snggestlon  of  Federal  question  is  insufficient  to  give  Supreme 
Oourt  Jurisdiction. 

Approved  in  Skaneateles  Paper  Co.  ▼.  Syracuse,  301  U.  S.  612,  50 
L.  Ed.  901,  26  Sup.  Ct.  763,  following  rule. 

Federal  question  raised  on  petition  for  writ  of  error  is  too  late. 
Approved  in  Cox  v.  Texas,  202  U.  S.  451,  50  L.  Ed.  1101,  26  Sup.  Ct. 
671,  Federal  question  first  raised  in  assignment  of  errors  in   Federal 
Supreme  Court  is  too  late. 

196  T7.  S.  133-146,  49  L.  Ed.  417,  26  Sop.  Ot.  182,  AMEBIOAK  EXPRESS 
00.  V.  IOWA. 

The  YTUson  Act  of  1890  makes  Interstate  shipment  of  intoxicating 
liquors  subject  to  State  laws  only  on  delivery  to  consignee. 

Approved  in  Kirmeyer  v.  Kansas,  236  U.  S.  572,  59  L.  tSL  724,  35 
Sup.  Ct.  419,  Heymann  v.  Southern  Ry.  Co.,  203  U.  S.  275,  51  L.  Ed. 
180,  27  Sup.  Ct.  104,  Shaw  v.  City  of  Atlanta,  11  Ga.  App.  394,  75 
S.  E.  487,  and  Rossi  v.  Pennsylvania,  238  U.  S.  66,  59  L.  Ed.  1203,  35 
Sup.  Ct.  677|  all  holding  Wilson  Act  of  1890  did  not  subject  interstate 
shipment  to  law  of  State  until  arrival  at  destination  and  delivery  to 
consignee;  Frederick  De  Bary  &  Co.  v.  Louisiana,  227  U.  S.  110,  57 
L.  Ed.  442,  33  Sup.  Ct.  239,  holding  Wilson  Act  applied  where  liquors 
imported  from  foreign  country;  Pabst  Brewing  Co.  v.  Crenshaw,  198 
U.  S.  26,  49  L.  Ed.  929,  25  Sup.  Ct.  552,  upholding  Missouri  act  impos- 
ing inspection  fee  on  beer  as  applied  to  beer  brought  from  other  States 
and  held  there  for  sale;  Meyer,  Jossen  &  Co.  v.  Mobile,  147  Fed.  845, 
upholding  ordinance  imposing  tax  on  beer  dealers  as  applied  to  sale  of 
beer  in  bottles  in  which  it  was  imported;  dissenting  opinion  in  South 
Carolina  v.  United  States,  199  U.  S.  465,  468,  50  L.  Ed.  271,  273,  26 
Sup.  Ct.  110,  majority  holding  State  liquor  dispensing  agent  is  liable  to 
Federal  excise  tax. 

The  question  whether  a  0.  O.  D.  sale  of  a  shipment  is  complete  upon 
delivery  to  the  carrier,  or  only  on  delivery  to  consignee  and  payment  of 
price,  is  stated  but  not  considered. 
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Cited  in  Jones  v.  United  States,  170  Fed.  5,  84  L.  R.  A.  (N.  8.)  143, 
95  C.  C.  A.  213,  holding  C.  0.  D.  sale  by  retailer  eomplete  on  delivery 
to  carrier;  People  v.  C.  Kern  Brewing  Co.,  166  Mich.  295,  Ann.  Gas. 
1912D,  981,  44  L.  R.  A.  (N.  S.)  447, 131  N.  W.  559,  holding  under  statute 
C.  O.  D.  sale  of  liquor  was  not  complete  until  deliveiy  to  consign^ee; 
Sedgwick  v.  State,  47  Tex.  Cr.  629, 85  S.  W.  814,  and  State  v.  Rosenbeiger, 
212  Mo.  654,  656,  126  Am.  St.  Rep.  580,  20  L.  R.  A.  (N.  8.)  284,  111 
S.  W.  510,  511,  both  holding  C.  0.  D.  sale  of  liquor  complete  on  delivery 
to  carrier. 

What   terminates   interstate   transportation   of    liquor.    Note,   11 
L.  R  A.  (N.  8.)  551. 

Place  of  sale  of  liquor.    Note,  44  L.  R  A.  (N.  8.)  462. 

A  f  ackaga  of  Uqnor  received  by  an  express  company  to  be  carried  to 
another  State  and  there  delivered  O.  O.  D.  for  price  and  expressage,  Is  In 
interstate  commerce,  and  cannot  be  confiscated  under  prohibitory  laws  of 
State  prior  to  delivery  to  consignee. 

Approved  in  Adams  Express  Co.  v.  Iowa,  196  U.  S.  148,  49  L.  Ed.  425, 
25  Sup.  Ct.  185,  following  rule;  Rosenberger  v.  Pacific  Express  Co., 
241  U.  S.  51,  53,  60  L.  Ed.  883,  884,  holding  void  statute  imposing  special 
license  tax  on  express  companies  maintaining  offices  for  C.  0.  D.  ship- 
ments of  liquor;  Heyman  v.  Hays,  236  U.  S.  183, 187,  59  L.  Ed.  529,  531, 
35  Sup.  Ct.  403,  holding  void  State  privilege  tax  on  wholesale  mail 
order  business  in  liquors;  Banker  Bros.  Co.  v.  Pennsylvania,  222  U.  S. 
214,  56  L.  Ed.  171,  32  Sup.  Ct.  38,  holding  where  sale  of  article  made 
in  another  State  was  wholly  intrastate  it  did  not  become  interstate  and 
free  from  State  tax,  because  purchaser  pays  freight  from  factory,  or 
has  warranty  from  maker;  Rearick  v.  Pennsylvania,  203  U.  S.  512,  51 
Ii.  Ed.  297,  27  Sup.  Ct.  159,  holding  where  goods^are  shipped  into  State 
on  orders  taken  by  agent,  purchaser  to  pay  on  delivery  according  to 
sample,  goods  so  shipped  are  in  interstate  commerce  until  actually  de- 
livered; James  Clark  Distilling  Co.  v.  Western  Maryland  Ry.  Co.,  219 
Fed.  337,  holding  statute  providing  that  sale  of  liquors  where  delivery 
made  by  common  carrier  shall  be  deemed  made  in  county  of  delivery, 
did  not  change  completed  sale  in  another  State  for  shipment  into  State 
into  one  made  in  State ;  In  re  Selman  Heating  &  Plumbing  Co.,  204  Fed. 
842,  transaction  of  purchase  considered  and  held  to  be  in  interstate  com- 
merce; Kansas  City  Breweries  Co.  v.  Trickett,  195  Fed.  843,  enjoining 
interference  with  delivery  from  wagons  in  State  of  liquors  ordered  in 
another  State;  United  States  v.  First  Nat.  Bank,  190  Fed.  338,  342, 
holding  collection  by  bank  of  draft  for  price  of  interstate  shipment  of 
liquor  and  delivery  tq  consignee  of  attached  bill  of  lading  was  in  viola- 
tion of  section  239,  Penal  Code ;  Dancinger  v.  Stone,  188  Fed.  512,  hold- 
ing C.  0.  D.  shipment  of  liquor  into  Oklahoma,  where  bank  collected 
on  bill  of  lading,  was  not  sale  in  State  in  violation  of  prohibitory  law; 
Crescent  Liquor  Co.  v.  Piatt,  148  Fed.  899,  holding  void  West  Virginia 
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196  XT.  8.  128-138,  49  L.  Ed.  418,  88  8ap.  Ot.  200,  CHICAOO,  L  ft  L.  &.  R. 
CO.  y.  McGTTIBE. 

Where  facte  ftom  wlilch  Federal  qneetion  mlglit  arise  were  argned  in 
State  court  but  Federal  character  not  indicated,  theyxannot  be  made  baaii 
of  writ  of  error. 

Approved  in  Stewart  v.  Louisiana,  207  U.  S.  584,  52  L.  £d.  351,  28 
Sup.  Ct.  262,  dismissing  for  want  of  jurisdiction;  Swing  v.  Weston 
Lumber  Co.,  205  U.  S.  279,  51  L.  Ed.  801,  27  Sup.  Ct.  497,  holdirg  no 
Federal  question  involved  where  State  court  held  foreign  insurance 
company  could  not  recover  assessments  because  it  had  not  complied 
with  conditions  imposed  by  State. 

Mere  suggestion  of  Federal  qnestion  Is  insniliclent  to  give  Supreme 
Court  jurisdiction. 

Approved  in  Skaneateles  Paper  Co.  v.  Syracuse,  301  U.  S.  612,  60 
L.  Ed.  901,  26  Sup.  Ct.  763,  following  rule. 

Federal  question  raised  on  petition  for  writ  of  error  is  too  late. 
Approved  in  Cox  v.  Texas,  202  U.  S.  451,  50  L.  Ed.  1101,  26  Sup.  Ct. 
671,  Federal  question  first  raised  in  assignment  of  errors  in   Federal 
Supreme  Court  is  too  late. 

196  V.  8.  133-146,  49  L.  Ed.  417,  25  Sup.  Ot.  182,  AMEBICAK  EXPRESS 
00.  ▼.  IOWA. 

The  Wilson  Act  of  1890  makes  interstate  shipment  of  Intoxicating 
liquors  subject  to  State  laws  only  on  delivery  to  consignee. 

Approved  in  Kirmeyer  v.  Kansas,  236  U.  S.  572,  59  L.  fiS.  724,  35 
Sup.  Ct.  419,  Heymann  v.  Southern  Ry.  Co.,  203  U.  S.  275,  51  L.  Ed. 
180,  27  Sup.  Ct.  104,  Shaw  v.  City  of  Atlanta,  11  Ga.  App.  394,  75 
S.  E.  487,  and  Rossi  v.  Pennsylvania,  238  U.  S.  66,  59  L.  Ed.  1203,  35 
Sup.  Ct.  677^  all  holding  Wilson  Act  of  1890  did  not  subject  interstate 
shipment  to  law  of  State  until  arrival  at  destination  and  delivery  to 
consignee;  Frederick  De  Bary  &  Co.  v.  Louisiana,  227  U.  S.  110,  57 
L.  Ed.  442,  33  Sup.  Ct.  239,  holding  Wilson  Act  applied  where  liquors 
imported  from  foreign  country;  Pabst  Brewing  Co.  v.  Crenshaw,  198 
U.  S.  26,  49  I*.  Ed.  929,  25  Sup.  Ct.  552,  upholding  Missouri  act  impos- 
ing inspection  fee  on  beer  as  applied  to  beer  brought  from  other  States 
and  held  there  for  sale;  Meyer,  Jossen  &  Co.  v.  Mobile,  147  Fed.  845, 
upholding  ordinance  imposing  tax  on  beer  dealers  as  applied  to  sale  of 
beer  in  bottles  in  which  it  was  imported;  dissenting  opinion  in  South 
Carolina  v.  United  States,  199  U.  S.  465,  468,  50  L.  Ed.  271,  278,  26 
Sup.  Ct.  110,  majority  holding  State  liquor  dispensing  agent  is  liable  to 
Federal  excise  tax. 

The  question  whether  a  0.  O.  D.  sale  of  a  shipment  la  complete  upon 
delivery  to  the  carrier,  or  only  on  delivery  to  consignee  and  payment  of 
price,  l8  stated  but  not  considered. 
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Cited  in  Jones  v.  United  States,  170  Fed.  5,  2i  L.  R.  A.  (K.  8.)  148, 
95  C.  C.  A.  213,  holding  C.  0.  D.  sale  by  retailer  complete  on  delivery 
to  carrier;  People  v.  C.  Kern  Brewing  Co.,  166  Mieh.  295,  Ann.  Gaa. 
1912D,  981,  44  L.  R.  A.  (N.  8.)  447, 131  N.  W.  559,  holding  under  statute 
C.  O.  D.  sale  of  liquor  was  not  complete  until  delivexy  to  consignee; 
Sedgwick  v.  State,  47  Tex.  Cr.  629, 85  S.  W.  814,  and  State  ▼.  Rosenberger, 
212  Mo.  654,  656,  126  Am.  St.  Rep.  580,  20  L.  R.  A.  (N.  8.)  284,  111 
S.  W.  510,  511,  both  holding  C.  O.  D.  sale  of  liquor  complete  on  delivery 
to  carrier. 

What   terminates   interstate   transportation   of    liquor.    Note,   11 
L.  R  A.  (N.  8.)  551. 

Place  of  sale  of  liquor.    Note,  44  L.  R  A.  (N.  8.)  462. 

A  package  of  liquor  received  by  an  ezprcM  company  to  be  carried  to 
another  State  and  there  d^vered  O.  O.  D.  for  price  and  expressage,  is  In 
intentate  conmierce,  and  cannot  be  confiscated  under  prohibitory  laws  of 
State  pxlor  to  delivery  to  consignee. 

Approved  in  Adams  Express  Co.  v.  Iowa,  196  U.  S.  148,  49  L.  Ed.  425, 
25  Sup.  Ct.  185,  following  rule;  Rosenberger  v.  Pacific  Express  Co.^ 
241  U.  S.  51,  53,  60  L.  Ed.  883,  884,  holding  void  statute  imposing  special 
license  tax  on  express  companies  maintaining  offices  for  C.  0.  D.  ship- 
ments of  liquor;  Heyman  v.  Hays,  236  U.  S.  183, 187,  59  L.  Ed.  529,  531, 
35  Sup.  Ct.  403,  holding  void  State  privilege  tax  on  wholesale  mail 
order  business  in  liquors;  Banker  Bros.  Co.  v.  Pennsylvania,  222  U.  S. 
214,  56  Is.  Ed.  171,  32  Sup.  Ct.  38,  holding  where  sale  of  article  made 
in  another  State  was  wholly  intrastate  it  did  not  become  interstate  and 
free  from  State  tax,  because  purchaser  i>ays  freight  from  factory,  or 
has  warranty  from  maker;  Rearick  v.  Pennsylvania,  203  U.  S.  512,  51 
Lk.  Ed.  297,  27  Sup.  Ct.  159,  holding  where  goods^are  shipped  into  State 
on  orders  taken  by  agent,  purchaser  to  pay  on  delivery  according  to 
sample,  goods  so  shipped  are  in  interstate  commerce  until  actually  de- 
livered; James  Clark  Distilling  Co.  v.  Westem  Maryland  Ry,  Co.,  219 
Fed.  337,  holding  statute  providing  that  sale  of  liquors  where  delivery 
made  by  common  carrier  shall  be  deemed  made  in  county  of  delivery, 
did  not  change  completed  sale  in  another  State  for  shipment  into  State 
into  one  made  in  State ;  In  re  Selman  Heating  &  Plumbing  Co.,  204  Fed. 
842,  transaction  of  purchase  considered  and  held  to  be  in  interstate  com- 
merce; Kansas  City  Breweries  Co.  v.  Trickett,  195  Fed.  843,  enjoining 
interference  with  delivery  from  wagons  in  State  of  liquors  ordered  in 
another  State;  United  States  v.  First  Nat.  Bank,  190  Fed.  338,  342, 
holding  collection  by  bank  of  draft  for  price  of  interstate  shipment  of 
liquor  and  delivery  tQ  consignee  of  attached  bill  of  lading  was  in  viola- 
tion of  section  239,  Penal  Code ;  Dancinger  v.  Stone,  188  Fed.  512,  hold- 
ing C.  O.  D.  shipment  of  liquor  into  Oklahoma,  where  bank  collected 
on  bill  of  lading,  was  not  sale  in  State  in  violation  of  prohibitory  law; 
Crescent  Liquor  Co.  v.  Piatt,  148  Fed.  899,  holding  void  West  Virginia 
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Acts  1903,  p.  130,  regulating  delivery  of  liquors  by  agents  of  common 
carriers;  R.  M.  Rose  Co.  v.  State,  133  Ga.  357,  86  L.  R.  A.  (N.  S.)  443, 
65  S.  E,  771,  liolding  solicitation  of  orders  for  liquor  by  mail  from 
another  State  was  not  crime  under  section  428,  Penal  Code;  Rose  v. 
State,  4  Ga.  App.  603,  62  S.  E.  124,  holding  soliciting  by  mail  from 
another  State  of  orders  for  liquor  in  prohibition  territory  was  violation 
of  section  428,  Penal  Code ;  State  v.  Lowry,  166  Ind.  387,  9  Ann.  Oas. 
850,  4  L.  R.  A.  (N.  S.)  628,  77  N.  E.  732,  holding  Anti-cigarette  Act 
did  not  aifect  importation  of  cigarettes  for  personal  use;  State  v. 
Eckenrode,  148  Iowa,  191,  127  N.  W.  62,  holding  sales  by  agent  where 
goods  sold  are  shipped  from  another  State,  orders  being  separately 
packed  for  delivery  were  interstate  commerce;  Hamilton  v.  Schlitz 
Brewing  Co.,  129  Iowa,  184,  105  N.  W.  443,  where  nonresident  seller 
took  bill  of  lading  in  local  agent's  name,  who  indorsed  same  and  for- 
warded it  with  draft  on  condition  that  no  delivery  to  be  made  till 
payment  by  buyer,  whether  sale  took  place  in  this  State  is  for  jury; 
Chambers  v.  Adams  Express  Co.,  128  Iowa,  154,  103  N.  W.  152,  express 
company  not  liable  for  unlawful  sale  of  liquor  to  plaintiff's  husband, 
where  goods  shipped  from  another  State  C.  O.  D.;  Cincinnati  etc.  R. 
Co.  V.  Commonwealth,  126  Ky.  666,  l04  S.  W.  394,  holding  void  statute 
prohibiting  carrier  from  delivering  liquor  in  dry  territory  as  applied 
to  interstate  shipment;  Mayor  etc.  of  City  of  New  Iberia  v.  Erath,  118 
La.  307,  42  South.  946,  upholding  statute  imposing  license  tax  on  dealer 
selling  imported  liquor  in  original  packages;  State  v.  Intoxicating 
Liquors,  102  Me.  396,  120*  Am.  St.  Rep.  604,  67  Atl.  317,  holding  when 
interstate  shipment  of  liquor  placed  in  warehouse  of  carrier  at  destina- 
tion, question  whether  it  was  liable  as  carrier  or  warehouseman  is  im- 
material ;  State  v.  Intoxicating  Liquors,  102  Me.  211,  11  L.  "BL  A.  (N.  8.) 
660,  66  Atl.  395,  holding  interstate  shipment  of  liquor  not  subject  to 
seizure  in  car  before  reaching  warehouse ;  State  v.  Intoxicating  Liquors, 

101  Me.  438,  64  Atl.  815,  where  C.  O.  D.  liquor  package  sent  from 
another  State  by  express  to  certain  street  address,  seizure  while  in 
express  office  awaiting  delivery  to  address  was  illegal;  Commonwealth 
V.  People's  Express  Co.,  201  Mass.  574,  577,  181  Am.  St  Rep.  416,  88 
N.  E.  423,  424,  upholding  statute  prohibiting  delivery  of  liquors  in  cer- 
tain cities  except  by  certain  classes  of  carriers,  valid  only  as  applied  to 
intrastate  shipments ;  Sloman  v.  William  D.  C.  Moebs  Co.,  139  Mich.  336, 

102  N.  W.  856,  where  Ohio  wholesaler  agreed  in  Michigan  to  sell  whisky 
to  be  shipped  to  defendant  from  Ohio  to  Michigan  in  original  package, 
transaction  not  within  Ohio  statute  taxing  sale  at  wholesale;  Rosen- 
berger  v.  Pacific  Express  Co.,  258  Mo.  105,  110,  167  S.  W.  431,  432,  up- 
holding occupation  tax  on  persons  maintaining  places  for  handling 
interstate  C.  0.  D.  shipments  of  liquors;  State  v.  Fisher,  162  N.  C.  556, 
562,  563,  564,  77  S.  E.  123,  125,  126,  holding  act  of  bank  in  collecting 
price  of  interstate  shipment  of  liquor,  and  delivering  bill  of  lading  to 
consignee,  was  act  in  interstate  commerce;  Gulf  etc.  Ry.  Co.  v.  State 
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ez  xeL  Caldwell,  28  Old.  766,  36  L.  E.  A.  (N.  S.)  466,  116  Par.  177, 
holding  eourt  could  not  enjoin  interstate  carriers  from  receiving  at 
points  outside  State  liquors  for  shipment  to  persons  within  State 
whom  they  well  knew  to  intend  to  use  same  in  violation  of  law  of 
State;  High  v.  State,  2  Okl.  Cr.  173,  28  L.  R.  A.  (N.  S.)  162,  101  Pac. 
120,  and  State  v.  Eighteen  Casks  of  Beer,  24  Okl.  790,  798,  26  L.  B.  A. 
(N.  S.)  492,  104  Pac.  1095,  1098,  both  holding  interstate  shipment  of 
liquor  not  subject  to  seizure  under  State  law  after  receipt  by  consignee 
at  depot,  before  conveyed  from  premises  of  carrier;  State  v.  J.  W. 
Kelly  ft  Co.,  123  Tenn.  566,  133  S.  W.  1013,  holding  delivery  of  liquor 
to  carrier  in  interstate  commerce  to  fill  mail  order  was  not  sale  pro- 
hibited by  statute  forbidding  sales  of  liquor  within  four  miles  of  school- 
houses;  Taylor  v.  Commonwealth,  117  Ya.  917,  85  S.  E.  502,  upholding 
Webb-Kenyon  Act;  State  v.  Smith,  61  W.  Va.  343,  56  S.  B.  533,  quaere, 
whether  statute  prohibiting  railroad  agent  from  delivering  liquors  to 
persons  not  ordering  same,  was  valid;  Greek- American  Sponge  Co.  v. 
Richardson  Drug  Co.,  124  Wis.  476,  102  N.  W.  890,  where  defendant 
bought  bale  of  sponges  from  agent  of  foreign  dealer  subject  to  inspec-' 
tion,  and  on  receipt  of  goods  by  agent  defendant  ordered  cords  cut  and 
inspected  goods  and  then  bale  refastened  and  delivered  to  defendant, 
delivery  was  in  original  package ;  dissenting  opinion  in  First  Nat.  Bank 
V.  United  States,  206  Fed.  381,  46  L.  R.  A.  (N.  8.)  1139,  124  C.  C.  A.  256, 
majority  holding  collection  by  bank  of  sight  draft  for  price  of  liquor 
shipped  in  interstate  commerce  and  delivery  to  consignee  of  attached 
bill  of  lading  did  not  subject  bank  to  fine  under  section  239,  Penal  Code ; 
dissenting  opinion  in  State  v.  Fisher,  162  N.  C.  567,  77  S.  E.  ;127,  ma- 
jority holding  act  of  bank  in  collecting  price  of  interstate  shipment 
of  liquor  and  delivering  bill  of  lading  to  consig^nee  was  act  in  interstate 
commerce;  dissenting  opinion  in  Pfeifer  &  Co.  v.  Israel,  161  N.  C.  417, 
418,  77  S.  E.  424,  425,  majority  holding  notes  given  in  State  for  whisky 
unlawfully  sold  in  State  by  agent  of  nonresident  seller  and  shipped  into 
State,  were  unenforceable;  American  Express  Co.  v.  Mullins,  212  U.  S. 
314,  16  Ann.  Cas.  636,  63  L.  Ed.  627,  29  Sup.  Ct.  381,  arguendo. 

Place  of  sale  of  intoxicating  liquors  shipped  C.  0.  D.  Note,  13 
Ann.  Gas.  830. 

When  imported  liquors  become  subject  to  State  regulation.  Note, 
7  Ann.  Oaa.  1183.  • 

Shipping  liquor  to  other  State  C.  O.  D.  without  previous  order 
as  interstate  commerce.    Note,  6  L.  R.  A.  (N.  8.)  630. 

Municipal  legislation  on  subjects  covered  by  State  laws.  Note,  1 
L.  R.  A.  (N.  8.)  384. 

196  IF.  8.  147-148,  49  It.  Ed.  424,  25  Sup.  Ot.  186,  ADAMS  EXPRESS  00. 
▼.  IOWA. 

A  package  of  liquor  received  by  an  express  company  to  be  carried 
to  another  State  and  there  delivered  C.  O.  D.  for  price  and  ei^ireesage,  is  in 
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int0r8Uit6  commerce,  and  cannot  !>•  confiscated  under  pjoliilyltory  laws  of 
State  prior  to  dellTery  to  consignee. 

Approved  in  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  26,  49  L.  Ed. 
929,  25  Sup.  Ct.  552,  upholding  Missouri  act  imposing  inspection  fee 
on  beer  as  applied  to  beer  brought  from  other  States  and  held  there 
for  sale;  State  v.  Grier,  4  Boyce  (Del.),  371,  372,  88  Atl.  699,  holding 
Congress  had  power  to  enact  Webb-Kenyon  Act  prohibiting  shipment  of 
liquors  into  State  to  be  used  in  violation  of  its  laws;  Rose  v.  State,  4 
Ga.  App.  603,  62  S.  E.  124,  holding  soliciting  by  mail  from  another  State 
of  order  for  liquor  in  prohibition  territory  was  violation  of  section  428, 
Penal  Code;  Samuel  Westheimer  &  Sons  v.  Habinck,  131  Iowa,  645, 109 
N.  W.  190,  holding  shipment  by  nonresident  dealer  on  order  solicited 
in  State  was  sale  made  in  State  of  shipment;  Cincinnati  etc.  R.  Co.  v. 
Commonwealth,  126  Ky.  566,  104  S.  W.  394,  holding  void  statute  pro- 
hibiting carrier  from  delivering  liquor  in  dry  territory  as  applied  to 
interstate  commerce;  Mayor  etc.  of  City  of  New  Iberia  v.  Erath,  118 
La.  307,  42  South.  946,  upholding  statute  imposing  license  tax  on  dealer 
selling  imported  liquors  in  original  packages;  High  v.  State,  2  Okl. 
Cr.  173,  28  L.  B.  A.  (N.  8.)  162,  101  Pac.  120,  holding  interstate  ship- 
ment of  liquor  not  subject  to  seizure  under  State  law  while  being  car- 
ried from  depot  to  home  of  consignee;  State  v.  Eighteen  Casks  of  Beer, 
24  Okl.  790,  798,  25  L.  R.  A.  (N.  S.)  492,  104  Pac.  1095,  1098,  holding 
interstate  shipment  of  liquor  not  subject  to  seizure  under  State  law 
after  delivery  to  consignee  while  still  on  premises  of  carrier;  Sedgwick 
V.  State,  47  Tex.  Cr.  629,  85  S.  W.  814,  holding  C.  0.  D.  sale  of  liquor 
complete  on  delivery  to  carrier;  Pennywitt  v.  Blue,  73  W.  Va.  723,  81 
S.  E.  401,  holding  void  license  tax  on  merchandise  broker  selling  on 
sample  for  nonresident  clients  only;  dissenting  opinion  in  South  Caro- 
lina V.  United  States,  199  U.  S.  465,  468,  50  L.  Ed.  271,  273,  26  Sup.  Ct 
110,  majority  holding  State  liquor  dispensing  agent  is  liable  to  Federal 
excise  tax. 

When  imported  liquors  become  subject  to  State  regulation.    Note, 
7  Ann.  Gas.  1133. 

What  terminates    interstate    transportation  of    liquor.    Note,  11 
L.  R.  A.  (N.  8.)  551. 

Pl^ce  of  sale  of  liquor.    Note,  44  L.  R.  A.  (N«  S.)  460. 

196  n.  8.  149-152,  49  !■.  Ed.  425,  25  Sup.  Ot.  214,  LUCIUS  ▼.  DISTRICT  OF 
COLUMBIA. 

Jurisdiction  of  bankruptcy  court  is  not  in  issue  within  meaning  of  act 
of  March  8,  1891,  where  Jurisdiction  to  determine  bankrupt's  claim  that 
property  in  hands  of  trustee  was  exempt  was  challenged. 

Approved  in  Fidelity  Trust  Co.  v.  Gaskell,  195  Fed.  868,  115  C.  C.  A. 
527,  holding  Circuit  Court  of  Appeals  had  jurisdiction  to  review  deci- 
sion of  District  Court  that  it  had  no  ancillary  jurisdiction  to  deter- 
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mine  adverse  elaims  to  goods  seized  and  sold  as  property  of  bankrupt; 
Exploration  Mercantile  Co.  v.  Pacific  Hardware  etc.  Co.,  177  Fed.  834, 
101  C.  C.  A.  39,  holding  whether  petition  in  inyoluntary  bankruptcy 
alleged  act  of  bankruptcy  was  reviewable  by  Circuit  Court  of  Appeals; 
Morris  v.  Covey,  104  Ark.  234,  148  S.  W.  260,  holding  mortgage  on 
exempt  and  nonexempt  property,  canceled  by  bankruptcy  as  prefer- 
ence, was  valid  as  to  exempt  property,  court  having  no  jurisdiction  as 
to  exempt  property;  Mason  v.  Wolkowich,  150  Fed.  701,  10  L.  B.  A. 
(N.  8.)  765,  80  C.  C.  A.  435,  arguendo. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 
Note,  16  Ann.  Oas.  1018. 

196  U.  8.  152-157,  40  la.  Ed.  426,  25  8up.  Ot.  198,  WOLFF  T.  DI8TBI0T  OF 
COI.X7MBIA. 

Under  sections  222  and  223,  Revised  8tatute8,  District  of  Columbia,  Dis- 
trict Is  not  prohibited  ftom  permitting  a  stepping-stone  on  any  part  of  th4 
street  because  it  is  an  obstruction  per  se. 

Approved  in  City  of  Richmond  y.  Lambert,  111  Va.  177,  28  L.  R.  A. 
(N.  8.)  880,  68  S.  E.  277,  holding  step  in  sidewalk  at  entrance  to  build- 
ing was  not  obstruction  to  street  for  injury  from  which  city  was 
liable;  dissenting  opinion  in  Hatfteld  v.  Straus,  189  N.  Y.  227,  82  N.  £. 
179,  majority  holding  city  could  not  authorize  department  store  to 
lay  spur-track  on  street  to  connect  with  street  railway  for  transporta- 
tion of  goods  only. 

EEitching-posts  or  stepping-blocks  in  streets  as  unlawful  obstruc- 
tions or  nuisances.    Note,  31  L.  R.  A.  (N.  8.)  854. 

Liability  of  municipality   for  defects  or  obstructions  in  streets. 
Note,  20  L.  R.  A.  (N.  8.)  &17,  688. 

Grant  by  city  of  right  to  use  streets  and  sidewalks  for  a  private 
purpose.    Note,  125  Am.  8t.  Rep.  348. 

Method  of  lighting  streets  as  resting  in  municipal  discretion.    Note, 
Ann.  Gas.  1912D,  432. 

196  XT.  8.  157-168,  49  L.  Ed.  428,  25  8up.  Ot.  202,  MOOBC  ▼.  UNITED 
STATEa 

Usage  may  be  resorted  to  to  make  definite  uncertain  XvnoB  of  contract, 
or  annex  incidents,  but  not  to  vary  terms. 

Approved  in  Exchange  Nat.  Bank  v.  Little,  111  Ark.  272,  164  S.  W. 
735,  and  Smith  v.  Nat.  Bank  of  D.  O.  Mills  &  Co.,  191  Fed.  231, 
both  holding  customs  not  known  to  party  did  not  affect  contract. 

Delivery  and  acceptance  of  four  thousand  six  hundred  and  thirty-four 
tons  of  coal  under  contract  for  delivery  and  acceptance  of  ''about  five  thou- 
sand tons,**  does  not  so  complete  contract  as  to  entitle  Tcndee,  for  that  rea- 
soiiy  to  refuse  tender  of  remaining  three  hundred  and  slxty-slx  tons. 
XIX— 19 
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Distinguished  in  Inman  Bros.  v.  Dudley  &  Daniels  Lumber  Co.,  146 
Fed.  451,  76  C.  C.  A.  659,  contract  to  sell  certain  lumber  at  certain 
price  estimated  at  certain  number  of  feet,  more  or  less,  was  not  one  to 
sell  definite  quantity. 

196  U.  8.  169-174,  49  L.  Ed.  434,  25  Sup.  Ot.  204,  HABTIOAN  T.  UNITED 
STATES. 

Oadet  at  West  Point  MUitary  Academy  la  not  an  olllcer  of  the  United 
States  army  under  Bevlsed  Statutes,  section  1229,  and,  if  delinquent,  may  be 
dismissed  by  President  without  trial  and  conviction  by  conrt-martiaL 

Approved  in  In  re  Opinion  of  the  Justices,  216  Mass.  607,  104  N.  E. 
848,  holding  Governor  had  no  power  to  remove  adjutant-general. 

Distinguished  in  United  States  v.  Andrews,  240  U.  S.  95,  60  L.  Ed. 
648,  36  Sup.  Ct.  351,  holding  President  could  not  grant  army  officer 
leave  without  pay. 

196  U.  S.  175-192,  49  L.  Ed.  486^  26  Sup.  Ot.  186,  SIXTO  T.  SABBIA. 

Not  cited. 

196  U.  S.  192-194,  49  L.  Ed.  443,  25  Sup.  Ot  221,  FUIXEBTON  T.  TEXAS. 

It  is  too  late  to  raise  Federal  question  on  petition  for  rehearing  in  State 
Supreme  Court,  unless  court  entertains  petition  and  disposes  of  the  question. 

Approved  in  Martinez  v.  Texas,  232  U.  S.  714,  58  L.  Ed.  811,  34 
Sup.  Ct.  330,  and  Kansas  City  etc.  Ry.  Co.  v.  Texas,  241  U.  S.  651, 
60  L.  Ed.  1222,  36  Sup.  Ct.  553,  both  dismissing  for  want  of  juris- 
diction ;  McCorquodale  v.  Texas,  211  U.  S.  437,  53  L.  Ed.  271,  29  Sup. 
Ct.  146,  dismissing  writ  of  error  where  not  appearing  State  court  passed 
on  Federal  question ;  Corkran  Oil  etc.  Co.  v.  Arnaudet,  199  U.  S..  193, 
50  L.  Ed.  150,  26  Sup.  Ct.  41,  inadvertence  in  relying  in  State  court 
on  fifth  amendment  to  Federal  Constitution  as  invalidating  State  Con- 
stitution is  not  corrected  in  time  to  sustain  writ  of  error  by  alleging 
violation  of  Fourteenth  Amendment  on  rehearing;  Ellison  v.  Lamoure, 
30  N.  D.  52,  151  N.  W.  991,  refusing  to  consider  Federal  question 
first  presented  on  motion  for  rehearing;  Disconto  Gesellschaft  v.  Um- 
breit,  208  U.  S.  578,  52  L.  Ed.  628.  28  Sup.  Ct.  337,  arguendo. 

Certificate  of  presiding  Judge  of  State  court  made  after  State  court  de- 
cision, to  effect  tliat  Federal  question  was  considered  and  decided  adversely 
to  plaintiff  in  error  cannot  confer  Jurisdiction  on  Supreme  Oourt  where 
record  does  not  otherwise  show  Its  existence. 

Approved  in  Marvin  v.  Trout,  199  U.  S.  223,  50  L.  Ed.  161,  26  Sup. 
Ct.  31,  and  Allen  v.  Arguimbau,  198  U.  S.  156,  49  L.  Ed.  993,  25  Sup. 
Ct.  622,  both  following  rule. 

196  U.  S.  194-206,  49  L.  Ed.  444,  25  Sup.  Ct  218,  OEKTBAL  OF  QEOROIA 
ET.  CO.  V.  MUBpHT. 

The  imposition  by  State  statute  on  Initial  or  connecting  carrier  of  duty 
of  tracing  freight  and  informing  shipper  in  writing  as  to  its  loss  or  damage. 
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and  of  giving  xutmei  and  official  positions  of  poisons  by  whom  snch  facts 
may  bo  establisliod  is,  as  applied  to  interstato  commerce,  a  violation  of 
tbo  commerce  clanse. 

Approved  in  Houston  etc.  R.  R.  Co.  v.  Mayes,  201  U.  S.  330,  50  L.  Ed. 
776,  26  Sup.  Ct.  491,  Texas  statute  x)enalizing  failure  of  railroad  to 
furnish  cars  to  shipper  within  certain  time  after  written  requisition 
is  void  as  to  interstate  shipments;  Davis  v.  Cleveland  etc.  Ry.  Co.,  146 
Fed.  411,  cars  owned  by  railroad  and  delivered  by  it  to  other  railroad 
loaded,  to  be  used  to  transport  freight  to  destination  in  other  States 
and  returned  loaded  or  empty,  are  not  attachable  in  other  States; 
R.  H.  Oliver  &  Son  v.  Chicago  etc.  Ry.  Co.,  89  Ark.  468,  117  S.  W.  239, 
holding  statute  requiring  carrier,  under  penalty,  to  furnish  cars  on 
request  in  specified  time,  is  void  as  to  interstate  commerce;  J.  H. 
Carter  &  Co.  v.  Southern  Ry.  Co.,  3  Ga.  App.  40,  59  S.  E.  211,  holding 
contract  of  carriage  to  be  performed  in  State  is  not  void  because  con- 
trary to  public  policy  of  State  where  made;  State  ▼.  Cumberland  & 
P.  R.  Co.,  105  Md.  486,  66  Atl.  461,  holding  void  statute  amending 
charter  of  railroad  so  as  to  prohibit  it  from  allowing  track  connection 
with  an  interstate  road;  St.  Louis  etc.  R.  Co.  v.  State,  26  Okl.  77,  30 
Ii.  R.  A.  (N.  8.)  187,  107  Pac.  935,  holding  void  order  of  corporation 
commission  requiring  free  storage  by  carrier  in  certain  cases;  Venning 
V.  Atlantic  Coast  Line  R.  Co.,  78  S.  C.  52,  126  Am.  St.  Rep.  768,  12 
L.  B.  A.  (N.  S.)  1217,  58  S.  £.  986.  construing  and  upholding  in  part 
statute  relating  to  liability  of  carriers  for  loss  of  goods  in  transit. 

Distinguished  in  Morris-Sea rboro-Moffitt  Co.  v.  Southern  Express 
Co.,  146  N.  C.  175,  15  L.  R.  A.  (N.  S.)  988,  59  S.  E.  670,  Charles  ▼• 
Atlantic  etc.  R.  Co.,  78  S.  C.  39,  125  Am.  St.  Rep.  762,  58  S.  E.  929, 
and  Atlantic  Coast  Line  R.  R.  Co.  v.  Maznrsky,  216  U.  S.  130,  134, 
64  L.  Ed.  416,  417,  30  Sup.  Ct.  378,  all  upholding,  as  regards  interstate 
commerce,  statute  requiring  carrier  to  settle  claims  for  loss  in  transit 
within  fixed  time  under  penalty:  Ft.  Louis  etc.  Ry.  Co.  v.  Edwards, 
94  Ark.  398,  127  S.  W.  715,  upholding  orders  of  railroad  commission 
penalizing  failure  to  give  notice  to  consirmee  of  arrival  of  freight,  and 
failure  of  consignee  to  remove  same  after  notice;  Arkansas  etc.  Ry. 
Co.  V.  German  Nat.  Bank,  77  Ark.  491,  92  S.  W.  525,  upholding  stat- 
utes making  bills  of  lading  transferable  and  punishing  delivery  of  goods 
except  on  surrender  of  bill  of  lading,  as  applied  to  interstate  com- 
merce ;  Yazoo  etc.  R.  Co.  v.  O.  W.  Bent  &  Co.,  94  Miss.  692,  22  L.  B.  A. 
(N.  S.)  821,  47  South.  809,  holding  statute  making  bill  of  lading  con- 
clusive evidence  against  carrier  not  void  as  r^ulation  of  interstate 
commerce;  Reid  &  Beam  v.  Southern  Ry.  Co.,  150  N.  C.  760,  762,  763, 
17  AiUL  Gas.  247,  64  S.  E.  877,  878,  upholding  statute  penalizing  carrier 
for  delay  in  accepting  freight  for  shipment ;  Skipper  v.  Seaboard  Air 
Line  Ry.  Co.,  75  S.  C.  281,  285,  117  Am.  St  Bep.  901,  9  Aim.  Gas.  808, 
7  L.  R.  A.  (N.  S.)  888,  55  S.  E.  455,  457,  upholding  statutes  making 
bill  of  lading  prima  facie  evidence  of  liability  for  loss  of  freight  in 
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tiansit  and  requiring  carrier  to  traee  freight  shipped  over  connecting 
43arrier. 

State  r^olation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Gas.  10. 
State  regulation  of  carriers'  liability  on  shipments  over  connect- 
ing lines   as  interference  with    interstate    commerce.    Note,  7 
L.  R.  A.  (K.  S.)  390. 

Liability  of  connecting  carrier  for  loss  beyond  own  line.    Note,  31 
L.  R.  A.  (N.  S.)  71. 

196  V.  8.  207-217,  49    Ik  Ed.  449,  26  Sup.  Ot.  222,  UNITED  STATES  ▼. 
UNITED  VEBDE  COPPER  00. 

The  act  of  Jmie  3,  1878,  permitting  use  of  timber  on  public  lands  for 
^'building,  agricultural,  mining  and  other  domestic  purposes,'*  Is  to  be  con- 
strued as  giving  permission  to  Industries  in  tliat  locality,  including  smelteis, 
to  use  timber.  Such  right  given  by  the  statute  cannot  be  abridged  by  a 
rule  of  the  Secretary  of  Interior. 

Approved  in  United  States  v.  George,  228  U.  S.  20,  21,  67  L.  Ed.  716, 
33  Sup.  Ct.  412,  holding  Secretary  of  Interior  could  not  by  regulation 
enlarge  requirements  prescribed  by  Revised  Statutes,  section  2291,  as  to 
affidavits  of  homestead  claimants ;  St.  Louis  Independent  Packing  Co..  v. 
Houston,  216  Fed.  559,  132  C.  C.  A.  66,  regulation  of  Secretary  of  Agri- 
culture as  to  adding  cereals  and  water  to  sausage  held  void  as  in  excess 
of  power;  United  States  v.  Eleven  Thousand  One  Hundred  &  Fifty 
Pounds  of  Butter,  195  Fed.  668,  115  C.  C.  A.  463,  holding  regulation 
of  Secretary  of  Treasury  defining  ''adulterated  butter"  is  void  as  in 
excess  of  authority;  Patterson  v.  United  States,  181  Fed.  973,  104 
C.  C.  A.  434,  holding  Secretary  of  Interior  could  not  by  rule  enlarge 
requirements  of  oath  of  applicant  for  patent;  United  States  v.  Lamson, 
166  Fed.  84,  holding  regulations  under  Oleomaigarine  Act  did  not  have 
force  of  law  so  to  make  false  oath  in  returns  of  dealer  ground  for  prose- 
cution for  perjury;  United  States  v.  Keitel,  157  Fed.  401,  holding 
violation  by  entryman  of  regulation  of  Land  Office  as  to  entry  of  lands 
was  not  basis  of  criminal  charge;  United  States  v.  Edgar,  140  Fed. 
656,  658,  resident  of  Montana  may  cut  timber  from  public  mineral 
lands  within  State  and  ship  same  to  other  States  for  use  in  house- 
holds or  for  other  local  purposes;  Capital  Traction  Co.  v.  King,  44 

• 

App.  D.  C.  319,  holding  order  of  commerce  commission  limiting  speed 
of  street-cars  in  Washington  is  void  as  beyond  authority. 

Distinguished  in  Myrick  v.  United  States,  219  Fed.  6,  134  C.  C.  A. 
619,  upholding  postoffice  regulations  as  to  admission  of  second-class 
matter;  United  States  v.  Ehrgott,  182  Fed.  272,  upholding  indictment 
where  violation  of  authorized  regulations  was  made  penal  by  statute; 
Morgan  v.  United  States,  169  Fed.  246,  94  C.  C.  A.  518,  holding  one 
cutting  timber  in  good  faith,  erroneously  believing  he  had  right  under 
act  of  June  3,  1878^  was  liable  for  stumpage  value  only. 
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Meaning  of  ''domestic  purposes''  or  similar  phrase.  Note,  Ann. 
Oaa.  1912B,  621. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  R.  A.  906. 

196  IT.  a  217-228,  49  !■.  Ed.  46S»  26  8ap.  Ot.  226,  TmiOK  ROOK  TAXDS 
CO.  ▼.  CmCAOO,  B.  ft  Q.  ft.  Bw  OO. 

Wliere  a  railroad  company  deltvers  car  with  dafoctlTis  brakes  to  terminal 
eom^anj,  and  both  companies  negligently  fall  to  dlseoTor  defect,  and  re- 
covery Is  had  against  the  latter  for  Injury  caused  by  defect,  It  cannot  re- 
oorer  oTer  against  the  former. 

Approved  in  Union  Stock  Yards  Co.  v.  Chicago  etc.  R.  Co.,  140  Fed. 
989,  72  C.  C.  A.  683,  following  rule;  Republic  Elevator  Co.  ▼.  Lund, 
196  Fed.  751,  46  L.  B.  A.  (N.  8.)  707, 116  C.  C.  A.  373,  holding  elevator 
company  liable  where  employee  injured  by  reason  of  defective  brake 
while  moving  on  incline  to  elevator  cars  delivered  by  railroad ;  Reynolds 
V.  New. York  Trust  Co.,  188  Fed.  619,  89  L.  B.  A.  (N.  S.)  891,  110 
C.  C.  A.  409,  holding  plaintiff  recovering  joint  judgment  against  wrong- 
doers was  not  entitled  to  several  judgment  against  one;  Central  of 
Georgia  Ry.  Co.  v.  Macon  Ry.  etc.  Co.,  9  Ga.  App.  633,  637,  71  S.  £. 
1079,  1080,  holding,  under  evidence,  railroad  and  electric  light  company 
were  joint  wrongdoers  in  causing  death  by  means  of  chaiged  wire;  Cum- 
berland Telephone  etc.  Co.  v.  Mayfield  Water  etc.  Co.,  166  Ky.  432, 
179  S.  W.  389,  holding  electric  company  and  telephone  company  con- 
currently negligent  in  crossing  wires,  resulting  in  death  of  lineman,  and 
no  recovery  could  t>e  had  over;  Owensboro  City  R.  Co.  v.  Louisville 
etc.  Ry.  Co.,  165  Ky.  690,  178  S.  W.  1046,  holding,  under  evidence,  rail- 
road and  street-car  company  were  concurrently  negligent  where  trolley 
wire  broke  at  crossing,  from  which  injury  resulted;  Boott  Mills  v. 
Boston  &  M.  R.  R.,  218  Mass.  593,  106  N.  E.  685,  and  City  of  Tacoma  - 
V.  Bonnell,  65  Wash.- 511,  Ann.  Gas.  1913B,  934,  36  L.  B.  A.  (N.  S.) 
582,  118  Pac.  644,  both  holding  one  of  two  joint  wrongdoers  could  not,  / 
on  being  compelled  to  pay  damage,  recover  over  from  the  other. 

Distinguished  in  Central  of  Georgia  Ry.  Co.  v.  Macon  Ry.  etc.  Co., 
140  Ga.  314,  318,  78  S.  E.  933,  935,  holding,  under  evidence,  railroad 
required  to  pay  damages  for  death  could  recover  over  against  electric 
light  company. 

Right  of  employer  held  liable  for  tort  of  or  upon  servant  or  con- 
tractor, to  recover  over  from  actual  wrongdoer.  Note,  40  L.  R. 
A.  (N.  8.)  1156. 

The  role  that  one  of  several  Joint  wrongdoers  who  Is  required  to  pay 
damages,  cannot  recover  against  the  others,  has  been  held  Inoperative  In 
some  cases  In  order  that  the  ultimate  loss  may  be  made  to  fall  on  the  prin- 
cipal wrongdoer. 

Approved  in  Pfarr  v.  Standard  Oil  Co.,  165  Iowa,  666,  L.  R.  A. 
1915G,  336,  146  N.  W.  854,  holding  where  dealer  was  held  liable  for 
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damage  from  explosion  of  oil  sold  customer  be  conld  recover  over  from 
maker,  despite  his  own  negligence  in  failing  to  inspect  it;  City  of 
Louisville  v.  Louisville  Ry.  Co.,  156  Ky.  145,  49  L.  R.  A.  (N.  S.)  850, 
160  S.  W.  773,  holding  where  person  injured  by  being  thrown  from 
wagon,  because  of  defect  in  street,  in  front  of  street-car  moving  at 
excessive  speed,  city  held  liable,  could  not  recover  over  from  streot 
railway;  Pullman  Co.  v.  Cincinnati  etc.  R.  Co.,  147  Ky.  503,  144  S.  W. 
387,  holding  railroad  not  precluded  from  recovering  over  against  builder 
for  damages  paid  for  injury  caused  by  defectively  built  car,  by  its  fail- 
ure to  discover  defect;  Gregg  v.  City  of  Wilmington,  155  N.  C.  27,  70 
S.  E.  1074,  holding  city  could  recover  over  against  contractor  obstruct- 
ing street  for  damages  required  to  be  paid  by  it. 

Distinguished  in  Alaska  S.  S.  Co.  v.  Pacific  Coast  Gypsum  Co.,  71 
Wash.  372,  373,  128  Pac.  659,  660,  holding  where  steamship  company 
was  held  liable  for  injury  to  employee  caused  by  defective  appliance 
famished  by  shipper  for  use  in  loading,  it  could  recover  over  against 
shipper. 

Contribution  between  tort-feaaoiB.    Note^  Abb.  Oml  1918B,  942. 

Rule  denying  oontribntion  between  joint  tort-feasoie  as  affected 
by  question  of  proximate  eause.    Note,  86  L.  feL  A.  (N.  8.)  588. 

Right  of  one  constructively  liable  for  tort,  to  contribution  or  indem- 
nity- from  one  actually  responsible  for  commission.  Note,  40 
L.  B.  A.  (N.  8.)  1147. 

Miscellaneous.  Cited  in  Boatmen's  Bank  v.  Fritzlen,  135  Fed.  655, 
68  C.  C.  A.  288,  as  to  right  to  review  order  denying  motion  to  remand. 

196  U.  8.  229-238,  49  li.  Ed.  457,  26  Snp.  Ct.  229,  SIiAVSKB  ▼.  UNITED 
STATES. 

A  contract  for  carriage  of  mail  in  dtlea  made  under  postal  laws  may 
be  annulled  by  the  Postmaster-general,  mider  its  terms  whenever,  in  bis 
Judgment,  public  Interest  shall  so  require,  on  giving  indemnity  provided. 

Approved  in  Travis  v.  United  States,  196  U.  S.  239,  49  L.  Ed.  462, 
25  Sup.  Ct.  233,  following  rule;  Miller  v.  United  States,  233  U.  S.  15, 
58  Ii.  Ed.  828,  34  Sup.  Ct.  570,  postal  contract  held  to  give  United 
States  power  to  discontinue  it. 

Postmaster-general  may  order,  without  extra  compensation,  change  in 
service  under  mail  contract,  by  directing  carrying  of  mails  to  and  from 
street-cars  at  certain  street  crossings. 

Approved  in  United  States  v.  Utah  etc.  Stage  Co.,  199  U.  S.  422, 
50  Ii.  Ed.  256,  26  Sup.  Ct.  69.  increase  in  service  required  on  mail  route, 
as  result  of  establishment  of  new  distributing  station,  amounting  to 
three  hundred  thousand  miles  of  additional  transfer  service,  cannot  be 
required  by  Postmaster-general  without  extra  compensation. 
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196  U.  8.  239,  49  L.  Ed.  461,  26  Sop.  Ot.  233,  TBAVI8  T.  X7NITED  STATEa 

Not  cited. 

196  tJ.  8.  239^261,  49  It.  Ed.  462,  25  Sap.  Ot.  261,  MADISONVIIJiE  TSAO- 
TION  CO.  ▼.  SAIKT  BEBKABD  lilKINO  CO. 

Tlie  trial  j>f  the  question  of  compenftatton  In  a  salt  to  condemn  land  for 
public  pnrpoBe  is  a  "Suit"  witliln  Federal  judiciary  and  removal  ttatntee. 

Approved  in  Fishblatt  v.  Atlantic  City,  174  Fed.  197,  following  rule; 
Thatcher  v.  United  States,  212  Fed.  804,  129  C.  C.  A.  255,  holdinp:  pro- 
ceeding to  disbar  attorney  in  Federal  court  was  a  case  reviewable  on 
writ  of  error;  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  207  Fed. 
9,  124  C.  C.  A.  573,  holding  proceeding  under  Kentucky  statute  to  con- 
demn right  of  way  for  telegraph  company,  was  special  proceeding  and 
constitutional  jury  of  twelve  not  required;  Drainage  Dist.  No.  19,  v. 
Chicago  etc.  Ry.  Co.,  198  Fed.  260,  holding  hearing  of  exceptions  to 
assessments  for  proposed'  drain  held  in  county  court  under  Missouri 
statute  was  ''suit"  within  Federal  removal  statutes;  Kansas  City  v. 
Metropolitan  Water  Co.,  164  Fed.  732,  736,  737,  Kansas  City  v.  Henne- 
gan,  152  Fed.  250,  and  MetroiK)litan  Water  Co.  v.  Kansas  City,  164  Fed. 
744,  all  holding  proceeding  under  drainage  statutes  to  appraise  and 
assess  damages  was  "suit"  within  removal  statutes;  Helena  Power  etc. 
Co.  ▼.  Spratt,  146  Fed.  312,  upholding  removability  of  suit  to  condemn 
lands  under  Montana  statutes;  Colorado  Eastern  R.  Co.  v.  Chicago  etc. 
Ry.  Co.,  141  Fed.  904,  73  C.  C.  A.  132,  nonresident  owner  of  land  may 
remove  condemnation  proceedings  to  Federal  court. 

If  a  snlt  be  one  of  which  Olrcnit  Oourt  can  take  Jurisdiction,  the  State 
court  loses  Jurisdiction  on  filing  of  petition  for  removal  and  bond,  and  sub- 
sequent proceedings  in  that  court  are  void;  but  if  on  face  of  record  it  does 
not  appear  that  suit  is  removable.  State  court  is  not  bound  to  surrender 
Jnrifldlction. 

Approved  in  Helena  Power  etc.  Co.  v.  Spratt,  146  Fed.  313,  following 
rule;  Iowa  Central  Ry.  Co.  v.  Bacon,  236  U.  S.  310,  59  L.  Ed.  593,  35 
Sup.  Ct.  357,  holding  suit  not  removable  where  damages  alleged  to  be  in 
excess  of  two  thousand  dollars  but  prayer  is  for  less;  Matter  of  Dunn, 
212  U.  S.  384,  53  L.  Ed.  562,  29  Sup.  Ct.  299,  holding  suit  against  Fed- 
eral corporation  and  citizens  is  removable  when  all  join  in  petition; 
Venner  v.  Great  Northern  Ry.  Co.,  209  U.  S.  31,  52  L.  Ed.  668,  28  Sup. 
Ct.  328,  holding  suit  by  stockholder  against  foreign  corporation  and 
citizens  of  State  is  removable  to  Federal  court  though  it  appeared  that 
interest  of  corporation  was  not  adverse  to  plaintiff;  Consolidated  Inter- 
state Callahan  Min.  Co.  v.  Callahan  Min.  Co.,  228  Fed.  529,  holding  suit 
by  stockholder  against  foreign  mining  corporation  whose  property  was 
in  State  and  district,  was  removable;  Palmer  v.  Delaware  etc.  R.  Co., 
222  Fed.  465,  466,  holding  where  cause  was  properly  removed  plaintiff 
could  not  dismiss,  and  prosecute  suit  on  same  cause  of  action,  com- 
menced after  removal,  and   asking   damages  in  less  than  jurisdictional 


196  U.  S.  239-261        NOTES  ONU.  S.  REPORTS,  296 

amoant ;  Buxton  v.  Pennsylvania  Lumber  Co.,  221  Fed.  727,  728,  holding 
proceedings  in  State  court  after  filing  of  proper  petition  and  bond  for 
removal,  are  void;  City  of  Montgomery  v.  Postal  Tel^raph-Cable  Co., 
218  Fed.  474,  remanding  to  State  court  suit  to  enforce  criminal  State 
statute;  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  218  Fed.  109, 
110,  holding  suit  in  State  court,  where  plaintiff  was  citizen  and  resident, 
though  not  in  district,  against  nonresident  was  removable,  though  under 
section  1  of  Act  of  1887,  suit  could  not  have  orginally  been  brought 
in  Federal  court  to  which  it  was  removed;  Missouri  etc.  Ry.  Co.  v. 
Chappell,  206  Fed.  691,  remanding  case  to  State  court  because  of  in- 
sufficient bond ;  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201  Fed. 
939,  944,  20  C.  C.  A.  257,  holding  suit  under  State  statutes  to  condemn 
right  of  way  for  telegraph  company  not  removable  on  ground  that  it 
arises  under  Federal  laws,  where  none  of  defendants  are  residents  of 
district,  unless  plaintiff  waived  objection;  Stevenson  v.  Illinois  Cent.  R. 
Co.,  192  Fed.  958,  holding  removal  complete  though  State  court  over- 
ruled petition;  Canary  Oil  Co.  v.  Standard  Asphalt  etc.  Co.,  182  Fed. 
667,  holding  suit  against  Federal  corporation  was  removable;  Fayette 
Title  etc.  Co.  v.  Maryland  etc.  Tel.  A  Tel.  Co.,  180  Fed.  930,  petition  and 
bond  for  removal  held  sufficient;  Hubbard  v.  Chicago  etc.  Ry.  Co.,  176 
Fed.  996,  998,  holding  petition  for  removal  failed  to  show  case  arose 
under  Federal  laws;  Shawnee  Nat.  Bank  v.  Missouri  etc.  Ry.  Co.,  175 
Fed.  460,  holding  under  Removal  Act  of  1887--88,  suit  brought  within 
one  district  by  resident  of  another  district  in  State  against  nonresident 
of  State  was  not  removable  to  Federal  court  of  first  district  by  defendant; 
Weber  v.  Grand  Lodge  of  Kentucky,  169  Fed.  533,  95  C.  C.  A.  20,  forci- 
ble entry  and  detainer  proceeding  held  removed  on  filing  of  petition  and 
bond;  Mays  v.  Newlin,  143  Fed.  576,  filing  of  removal  petition  and  bond 
with  clerk  does  not  terminate  State  court's  jurisdiction;  E.  A.  Holmes 
&  Co.  V.  United  States  I^re  Ins.  Co.,  142  Fed.  865,  action  against  insur- 
ance company  on  two  policies  is  not  removable  where  amount  recover- 
able on  each  policy  is  less  than  two  thousand  dollars;  Ewert  v.  Minne- 
apolis etc.  R.  Co.,  128  Minn.  80,  Ann.  Oaa.  1916D,  1047,  150  N.  W.  225, 
holding  order  transferring  case  to  Federal  court  was  not  appealable; 
Peterson  v.  Carlson,  127  Minn.  327,  149  N.  W.  537,  record  on  motion  for 
change  of  venue  held  insufficient;  Bolen-Darnell  Coal  Co.  v.  Elirk,  25 
Okl.  278,  279,  26  L.  R.  A.  (N.  S.)  270,  106  Pac.  815,  816,  and  Western 
Coal  etc.  Co.  v.  Osborne,  30  Okl.  237,  119  Pac.  974,  both  holding  void 
judgment  rendered  after  filing  of  sufficient  petition  and  bond  for  re- 
moval; dissenting  opinion  in  Illinois  Central  R.  R.  Co.  v.  Sheegog,  215 
U.  S.  325,  54  L.  Ed.  215,  30  Sup.  Ct.  101,  majority  holding  case  not  re- 
movable where  resident  and  nonresident  joined  in  good  faith  though 
latter  only  found  liable  on  trial;  St.  Louis  Southwestern  Ry.  Co.  v. 
Leder  Bros.,  79  Ark.  61,  95  S.  W.  171,  arguendo. 

Distinguished  in  Kaw  Valley  Drainage  Dist.  v.  Metropolitan  Water 
Co.,  186  Fed.  321,  108  G.  C.  A.  393,  holding  proceeding  under  Kansas 
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drainage  statutes  to  appraise  and  assess  damages  prior  to  appeal)  is  a 
"suit''  within  removal  statutes;  Anderson  v.  United  Realty  Co.,  79 
Ohio  St.  43,  51  L.  R.  A.  (N.  S.)  477,  86  N.  E.  646,  and  Anderson 
V.  United  Realty  Co.,  222  U.  S.  166,  66  L.  Ed,  146,  32  Sup.  Ct.  60,  both 
holding  where  controversy  separable  and  plaintiff  dismissed  as  to  de- 
fendants filing  petition  and  bond  for  removal,  State  court  regained  juris- 
diction. 

After  inresentatiQn  of  snfflcient  petition  and  bond  to  State  court  for 
rwnoval  of  a  case,  Olnmit  Ck^ort  may,  liy  prooeeding  anclUaij  In  nature, 
and  without  violating  section  720,  Bevlsed  Statutes,  enjoin  the  party  against 
whom  case  is  removed,  from  proceeding  in  State  court. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  McCabe,  213  U.  S.  217,  219, 
63  L.  Ed.  769,  770,  29  Sup.  Ct.  430,  and  Williston  v.  Raymond,  213  Fed. 
628,  both  following  rule;  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  127,  59 
L.  Ed.  499,  35  Sup.  Ct.  255,  holding  Revised  Statutes,  section  720,  did 
not  prevent  Federal  court  from  enjoining  party  from  using  judgment 
void  for  want  of  service ;  Hull  v.  Burr,  234  U.  S.  723,  58  L.  Ed.  1563, 
34  Sup.  Ct.  892,  holding  Federal  court  could  not  enjoin  suit  in  State 
court  commenced  after  bankruptcy  to  enjoin  trustee  from  prosecuting 
suit  in  ejectment  in  State  court;  Chesapeake  etc.  Ry.  Co.  v.  Cockrell, 
232  U.  S.  155,  58  L.  Ed.  548,  34  Sup.  Ct.  278,  holding  certiorari  lay  in 
Federal  court  to  obtain  transcript  and  injunction  where  State  court  re- 
fused to  give  effect  to  petition  and  bond  for  removal ;  Alabama  etc.  Ry. 
Co.  V.  American  Cotton  Oil  Co.,  229  Fed.  22,  enjoining  proceedings  in 
State  court;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  177,  enjoining 
suit  by  defendant  in  State  court  which  would  interfere  with  execution 
of  decree  in  suit  of  which  Federal  court  had  prior  jurisdiction ;  Donovan 
v.  WeUs,  Fargo  &  Co.,  169  Fed.  366,  22  L.  R.  A.  (N.  S.)  1250,  94  C.  C.  A. 
609,  holding  proceeding  in  State  court  enjoined  where  petition  and  bond 
sufficient;  Chicago  etc.  Ry.  Co.  v.  Stepp,  151  Fed.  914,  and  McAlister  v. 
Chesapeake  etc.  Ry.  Co.,  157  Fed.  741,  744,  745,  18  Ann.  Oaa.  1068,  85 
C.  C.  A.  316,  both  enjoining  proceedings  in  State  court  after  filing  of 
petition  and  bond;  Mutual  Life  Ins.  Co.  v.  Langley,  145  Fed.  422;  where 
cause  properly  removed  but  State  court  erroneously  denied  motion  for 
order  transferring  cause.  Federal  court  could  grant  ancillary  injunc- 
tion restraining  further  proceedings  in  State  court ;  Miller  v.  Soule,  221 
Fed.  497,  and  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201  Fed. 
922,  120  C.  C.  A.  257,  both  arguendo. 

Power  of  Federal  court  to  which  cause  has  been  removed,  to  enjoin 
further  proceedings  in  State  court.    Note,  18  Ann.  Gas.  1072. 

Private  property  cannot  be  taken  by  State  or  national  govemmtnt,  es- 
c^  for  public  use,  though  owner  be  compensated. 

Approved  in  O  'Neill  v.  Leamer,  239  U.  S.  249,  60  L.  Ed.  264,  36  Sup. 
Ct.  57,  holding  c<mtention  that  appropriation  of  land  for  drainage  dis- 
trict was  for  private  purpose  and  without  due  process  presented  Fed- 
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eral  question ;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo.  532,  132  S.  W. 
1087,  holding  reasonableness  of  rates  fixed  by  statute  was  judicial  ques- 
tion; Salisbury  Land  etc.  Co.  v.  Commonwealth,  215  Mass.  377,  46 
K  B.  A.  (N.  8.)  1196,  102  N.  E.  622,  holding  void  statute  providing  for 
creation  of  beach  reservation  and  condemnation  of  property  therefor, 
as  taking  of  property  for  private  use;  Hopper  v.  Britt,  203  N.  Y.  149, 
Ann.  Gas.  1913B,  172,  37  L.  B.  A.  (N.  8.)  825,  96  N.  £.  373,  statute 
amending  election  laws  held  void. 

Federal.court,  in  condemnation  procaedlxigB  removed  thereto,  may  adapt 
itself  to  the  requirements  of  the  local  law  and  adminirter  tbe  remediea 
therein  provided. 

Approved  in  Broadmore  Land  Co.  v.  Curr,  142  Fed.  424,  73  C.  C.  A. 
637,  following  rule;  Perez  v.  Fernandez,  202  U.  S.  98,  60  L.  Ed.  948,  26 
Sup.  Ct.  561,  damager  for  wrongful  attachment  may  be  assessed  in 
special  proceedings  provided  by  Porto  Rican  laws. 

Distinguished  in  Perkins  v.  Lake  Superior  etc.  Ry.  Co.,  140  Fed.  910, 
in  proceedings  by  railroad  against  numerous  owners  to  condemn  lands 
under  State  statute  providing  for  hearing  as  to  right  to  condemn  and 
appraisement  by  conmiissi oners,  from  which  appraisement  appeal  lies 
to  jury,  owner  in  severalty  of  one  of  tracts  cannot  remove  to  Federal 
court. 

A  State  cannot  by  statute,  withdraw  a  suit  in  which  there  is  a  contro- 
versy between  citisens  of  diiferent  States  from  the  cognizance  of  the  Fed^ 
eral  courts. 

Approved  in  Harrison  v.  St.  Louis  etc.  R.  R.  Co.,  232  U.  S.  328, 
L.  B.  A.  1915F,  1187,  68  L.  Ed.  625,  34  Sup.  Ct.  333,  holding  void  Okla- 
homa statute  providing  for  forfeiture  of  charter  of  foreign  corporation 
on  its  bringing  suit  in  Federal  court;  Mason  City  etc.  Rail  Company  v. 
Boynton,  204  U.  S.  678,  51  L.  Ed.  633,  27  Sup.  Ct.  321,  holding  land 
owner  could  remove  condemnation  suit  to  Federal  court  on  ground  of 
diversity  of  citizenship  though  State  statute  provides  that  he  is  plaintiff 
in  sucji  suit;  Memphis  St.  Ry.  Co.  v.  Bobo,  232  Fed.  710,  holding  Ten- 
nessee statute  providing  that  nonresident  administrator  of  person  leav- 
ing property  in  State  shall  be  citizen  of  State  for  purpose  of  suit,  did 
not  defeat  his  right  to  sue  in  Federal  court;  Beatty  v.  United  States, 
203  Fed.  624,  122  C.  C.  A.  16,  holding  defendant  in  condemnation  suit 
in  Federal  court  entitled  to  jury,  though  right  thereto  not  given  by  State 
practice;  South  Dakota  etc.  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  141  Fed. 
582,  73  C.  C.  A.  176,  upholding  removability  of  proceeding  by  railroad 
to  condemn  right  of  way  under  South  Dakota  statutes. 

Miscellaneous.  Cited  in  Seekatz  v.  Medina  Valley  Irr.  Co.,  241  U.  S. 
646,  60  L.  Ed.  1219,  36  Sup.  Ct.  451,  dismissing  for  want  of  jurisdiction ; 
Kuhn  V.  Fairmont  Coal  Co.,  152  Fed.  1015,  to  point  that  decision  of 
highest  State  court  construing  deed  to  coal  underlying  land  became  rule 
of  property  which  bound  Federal  court. 
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COUNTY. 

Small  pasteboard  boxes  containing  ten  cigarettee,  not  boxed,  baled  or 
attached  together,  and  not  separately  addressed,  shipped  into  State  under 
written  agreement  with  express  company,  to  person  named  in  agreement,  are 
not  original  packages  under  protection  of  the  commerce  clause,  from  regu- 
lation as  to  sale  by  State. 

Approved  in  Price  v.  Illinois,  238  U.  S.  455,  69  L.  Ed.  1406,  35  Sup.  Ct. 
892,  holding  small  retail  packages  of  boric  acid  were  not  "original 
packages";  McDermott  v.  Wisconsin,  228  U.  S.  135,  Ann.  Oas.  1915A,  39, 
47  L.  B.  A.  (N.  S.)  984,  57  L.  Ed.  767,  33  Sup.  Ct.  431,  holding  Wis- 
consin statute  of  1907,  relating  to  misbranding  of  com  syrup  was  void 
as  in  conflict  with  Food  and  Drugs  Act,  as  applying  to  goods  in  inters 
state  commerce;  Purity  Extract  etc.  Co.  v.  Lynch,  226  U.  S.  201,  67 
Ii.  Ed.  187,  33  Sup.  Ct.  44,  holding  bottles  shipped  together  in  large 
numbers  in  box  were  not  "original  packages";  State  v.  Kirraeyer,  88 
Kan,  602,  128  Pac.  1119,  holding  where  methods  of  interstate  shipment 
of  liquors  were  colorable  device  to  evade  State  law,  such  shipment  was 
not  protected  by  commerce  clause ;  Smith  v.  Wilkins,  164  N.  S.  147,  148. 
80  S.  E.  173,  holding  peddler's  license  tax  applied  where  medicines  were 
shipped  in  bottles  contained  in  large  packages;  State  v.  Armour  &  Co., 
27  N.  D.  201,  145  N.  W.  1042,  holding  pails  of  lard  packed  in  crates 
were  not  original  packages;  Loverin  &  Brown  Co.  v.  Tansil,  118  Tenn. 
723,  102  S.  W.  79,  holding  shipment  of  various  lots  of  articles  to  agent 
to  fill  orders  taken,  but  not  packed  for  each  separate  order  was  not  in 
interstate  commerce;  State  v.  Hanner,  143  N.  C.  638,  24  L.  R.  A.  (N.  8.) 
1,  57  S.  E.  156,  arguendo. 

Distinguished  in  Kirmeyer  v.  Kansas,  236  U.  S.  573,  59  L.  Ed.  725,  35 
Sup.  Ct.  419,  holding  packages  in  question  in  which  beer  was  delivered 
across  State  line  were  those  customarily  used  for  transportation  of  beer ; 
State  V.  Eckenrode,  148  Iowa,  190,  127  N.  W.  62,  and  Rearick  v.  Penn- 
sylvania, 203  U.  S.  511,  61  L.  Ed.  297,  27  Sup.  Ct.  159,  both  holding 
packages  of  goods  shipped  into  State  to  fill  orders  taken  by  agent  were 
within  protection  of  commerce  clause;  American  Mfg.  Co.  v.  St.  Louis, 
238  Mo.  276, 142  S.  W.  299,  holding  jute  butts  imported  to  be  made  into 
bags  not  taxable  in  original  packages. 

What  constitutes  ''original  package"  as  applied  to  interstate  ship- 
ments.   Note,  12  Ann.  Oas.  1116,  1117. 

What  constitutes  original  or  unbroken  package.    Note,  39  L.  R.  A. 
(N.  S.)  1054,  1066. 

A  claariilcation  in  a  State  taxation  statute  making  distinction  between 
wholesale  and  retail  dealers  is  not  unreasonable,  and  the  Iowa  statute  Im- 
posing a  tax  on  cigarette  dealers,  is  not  invalid  as  denying  equal  protection 
of  law  to  retailers,  because  not  applying  to  Jobbers  and  wholesalers  doing 
interstate  bnsineM. 
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Approved  in  Citizens'  Telephone  Co.  v.  Fuller,  229  U.  S.  331,  67 
L.  £d.  1214,  33  Sup.  Ct.  833,  upholding  statute  taxing  telephone  com- 
panies exempting  those  having  gross  receipts  of  less  than  five  hundred 
dollars;  Brown-Forman  Co.  v.  Kentucky,  217  U.  S.  573,  54  L.  Ed.  887, 
30  Sup.  Ct.  578,  holding  State  license  tax  on  persons  compounding, 
rectifying,  adulterating  or  blending  distilled  spirits  is  not  void  as  dis- 
criminating in  favor  of  distillers  and  rectifiers  of  straiglit  spirits;  South- 
western Oil  Co.  V.  Texas,  217  U.  S.  125,  54  K  Ed.  694,  30  Sup.  Ct.  496, 
upholding  State  occupation  tax  on  wholesale  dealers  in  coal  and  mineral 
oil;  Singer  Sewing  Mach.  Co.  v.  Brickell,  233  U.  S.  315,  58  L.  Ed.  979, 
34  Sup.  Ct.  493,  and  Singer  Sewing  Mach.  Co.  v.  Brickell,  199  Fed.  657, 
both  upholding  statute  taxing  in  each  county  business  of  selling  sewing- 
machines  by  agents;  Armour  Packing  Co.  v.  Lacy,  200  U.  S.  235,  60 
Lb  Ed.  457,  26  Sup.  Ct.  232,  upholding  North  Carolina  statute  imposing 
tax  on  local  business  of  foreign  meat  packers;  Kehrer  v.  Stewart,  197 
U.  S.  69,  49  L.  Ed.  668,  25  Sup.  Ct.  403,  upholding  Georgia  act  imposing 
tax  on  resident  managers  of  nonresident  meat  packers;  Hodge  v.  Mus- 
catine County,  196  U.  S.  277,  49  K  Ed.  480, 104  Am.  8t.  R^.  811,  25 
Sup.  Ct.  237,  Iowa  law  imposing  tax  on  owner  of  realty  whereon 
cigarettes  are  sold  does  not  deny  property  owner  due  process  of  law; 
Rupert  V.  United  States,  181  Fed.  90, 104  C.  C.  A.  255,  upholding  statute 
prohibiting  shipment  of  wild  game  from  State;  Mayor  etc.  of  City  of 
Savannah  v.  Cooper,  131  Ga.  673,  63  S.  £.  139,  upholding  tax  ordinance 
distinguishing  between  agents  of  packing-houses  selling  fresh  meat  in  city 
and  those  not  doing  so ;  Board  of  Commrs.  of  Johnson  County  v.  Johnson, 
173  Ind.  85,  89  N.  E.  594,  upholding  tax  statute  providing  special  method" 
for  assessing  unincorporated  banks ;  People  v.  Smith,  147  Mich.  396,  110 
N.  W.  1104,  upholding  ordinance  taxing  peddlers  excepting  certain 
articles ;  Freadrich  v.  State,  89  Neb.  354,  34  L.  R.  A.  (N.  S.)  650,  131 
N.  W.  622,  statute  classifying  and  taxing  makers  and  sellers  of  certain 
food  products  considered  and  upheld;  People  v.  Mensching,  187  N.  Y. 
18,  10  Ann.  Oaa.  101,  10  L.  R.  A.  (N.  S.)  625,  79  N.  E.  886,  upholding 
tax  on  transfer  of  shares  of  corporate  stock;  Commonwealth  v.  Pflaum, 
236  Pa.  302,  Ann.  Gas.  1913E,  1287,  84  Atl.  845,  upholding  statute  pro- 
hibiting use  of  sulphur  dioxide  in  making  confectionery;  State  v.  Gal- 
veston etc.  Ry.  Co.,  100  Tex.  173,  97  S.  W.  77,  upholding  occupation  tax 
on  gross  receipts  of  railroads. 

Miscellaneous.  Cited  in  Kansas  City  v.  Kansas,  226  U.  S.  599,  57 
L.  Ed.  875,  33  Sup.  Ct.  112,  dismissing  for  want  of  jurisdiction;  State 
V.  Emerson,  90  Wash.  568,  155  Pac.  581,  statute  imposing  penalty  on 
owner  of  premises  used  with  his  knowledge  in  maintaining  nnisance  is 
valid. 
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Dae  procesfl  of  law  is  not  denied  to  payer  of  tax  wbere  he  is  given 
opportonity  to  test  its  validity  at  any  time  before  it  becomes  final. 

Approved  in  Shreveport  v.  Kansa^  City  etc.  Ry.  Co.,  125  La.  588,  61 
South.  652,    holding    statute    providing  for  street  improvement  gave  ' 
opportunity  to   taxpayers  to   be   heard;    Jackson   Lumber  Co.  y.  Mc- 
Cnmmon^  164  Fed.  764,  holding  statute  possessing  property  for  back- 
taxes  provided  due  notice  and  opi>ortunity  for  taxpayer  to  be  heard. 

Iowa  statute  imposing  tax  on  person  selling  cigarettes  and  npon  real 
property  and  owner  thereof,  whereon  they  are  sold,  is  not  invalid  as  depriv-  ' 
Ing  owner  of  property  without  due  process  or  providing  for  giving  notice  of 


Approved  in  Newton  v.  McKay,  130  Iowa,  698,  102  N.  W.  828,  up- 
holding Code,  §§  2433  et  seq.,  imposing  mulct  taxes  and  providing  that 
tax  shall  be  lien  on  property  where  liquor  sold,  and  providing  for  hear- 
ing on  application  to  remit  taxes ;  State  ex  rel.  Wilcox  v.  Gilbert,  126 
Minn.  105,  107,  147  N.  W.  957,  958,  upholding  statute  for  abating 
bawdy-houses  and  imposing  penalty  on  owner  of  property ;  State  ex  rel. 
Kern  V.  Jerome,  80  Wash.  271,  141  Pao.  766,  and  State  v.  Emerson,  90 
Wash.  567,  568,  572,  155  Pae.  580,  581,  582,  both  upholding  statute  im- 
posing penalty  on  owner  of  premises  used  with  his  knowledge  in  main- 
taining nuisance ;  In  re  Otto  F.  Lange  Co.,  159  Fed.  587,  holding  tax  on 
premises  used  by  cigarette  dealer  was  tax  within  meaning  of  Bank- 
ruptcy Act,  to  be  preferred  to  claims  of  creditors. 

Distinguished  in  Hart  v.  Fletcher  Land  Co.,  175   Fed.  987,  holding 
statute  making  tenant  and  owner  liable  for  injury  to  passenger  from- 
operation  of  elevator  in  violation  of  statute,  did  not  make  owner  liable 
without  notice  of  improper  operation. 

Constitutionality  of  statute  making  license,  occupation  or  privilege 
tax  a  lien  on  realty  where  business  conducted.  Note,  20^  R.  A» 
(K.  S.)  42. 

Constitutional  limitations  on  the  power  to  impose  license  or  occu- 
pation taxes.    Note,  129  Am.  8t.  Bap.  276. 

196.0.  8.  283-^10,  49    L.  EA.  482,  26  Sap.  Ot  243,  BUBTON  V.  XmiTEO 
STATES. 

On  writ  of  error  ftom  District  Oourt  on  the  ground  that  a  ponstitatlonal 
question  Is  raised.  Supreme  Court  is  not  restricted  to  constitutional  question 
in  reviewing  case. 

Approved  in  Wilson  v.  United  States,  232  U.  S.  566,  58  L.  Ed.  781,  34 
Sup.  Ct.  347,  and  WUliamson  v.  United  States,  207  U.  S.  432,  62  L.  Ed. 
284,  28  Sup.  Ct.  163,  both  following  rule;  Brolan  v.  United  States,  236. 
U.  S.  218,  69  L.  Ed.  547,  35  Sup.  Ct.  285,  holding  court  eoald  not  review 
other  questions  when  constitutional  question  was  frivolous;  Heike  v. 


196  U.  S.  283-310       NOTES  ON  U.  S.  REPORTS.  302 

United  States,  217  U.  S.  428,  64  L.  Ed.  823,  30  Sup.  Ct.  539,  holding  writ 
lay  in  eriminal  case  where  accused  claimed  he  was  deprived  of  trial  by 
jury;  Siler  v.  Louisville  etc.  R.  R.  Co.,  213  U.  S.  191,  SS  It.  Ed.  ^8,  29 
Sup.  Ct.  451,  holding  Supreme  Court  on  appeal  from  Circuit  Court 
could  omit  to  decide  Federal  questions  which  gave  trial  court  jurisdic- 
tion; Risley  v.  City  of  Utica,  173  Fed.  510,  holding  exercise  by  city  coun- 
cil of  taxing  power  without  authority  of  State  law  presented  no  Federal 
question. 

When  a  check  is  taken  to  a  bank,  and  the  bank  receives  it,  and  places 
the  amount  to  the  customer's  credit,  the  relation  of  creditor  and  debtor  be- 
tween them  subsists,  and  not  that  of  principal  and  agent. 

Approved  in  Southern  Sand  etc.  Co.  v.  People's  Savings  Bank  etc. 
Co.,  101  Ark.  280,  142  S.  W.  183,  Plumas  County  Bank  v.  Bank  of 
Rideout,  Smith  &  Co.,  165  Cal.  137,  47  L.  R.  A.  (N.  S.)  552.  131  Pac. 
364,  Dimfeld  v.  Fourteenth  Street  Sav.  Bank,  37  App.  D.  C.  15,  and 
Hobart  Nat.  Bank  v.  McMurrough,  24  Okl.  212,  103  Pac.  602,  all  fol- 
lowing rule;  Cox  Wholesale  Grocery  Co.  v.  National  Bank,  107  Ark.  603, 
156  S.  W.  188,  applying  rule  to  draft  with  bill  of  lading  attached; 
State  V.  Smith,  162  Iowa,  343,  345,  49  L.  R.  A.  (N.  S.)  834,  144  N.  W. 
35,  applying  rule  where  money  procured  by  false  representations  was 
paid  by  check ;  Noble  v.  Doughten,  72  Kan.  344,  345,  83  Pac.  1051,  where 
payee  of  check  drawn  on  bank  in  other  city  indorsed  it  and  deposited 
it  in  home  bank  without  any  agreement,  check  became  property  of  in- 
dorsee, though  indorsee  may  have  right  to  charge  check  to  indorser's 
account  if  it  is  dishonored;  Aebi  v.  Bank  of  Evansville,  124  Wis.  77, 
109  Am.  St.  Rep.  926,  68  L.  R.  A.  964,  102  N.  W.  330,  indorsement  by 
payee  of  check  and  its  deposit  in  bank  and  its  credit  on  account  sub- 
ject to  check  passes  title  to  check  to  bank;  dissenting  opinion  in  First 
Nat.  Bank  v.  Henry,  159  Ala.  388,  49  South.  104,  majority  holding  de- 
posit made  by  partner  of  his  own  money  in  name  of  firm  did  not,  under 
facts,  become  payable  to  firm  until  deposit  of  certain  collaterals. 

Distinguished  in  Spooner  v.  Bank  of  Donalsonville,  144  Ga.  747,  87 
S.  £.  1063,  holding,  under  evidence,  deposit  of  check  did  not  create 
relation  of  debtor  and  creditor;  State  v.  Gibson,  132  Iowa,  55,  106 
N.  W.  271,  holding  statute  gave  jurisdiction  to  any  county  in  which  any 
part  of  transaction  took  place  when  money  procured  by  fabe  represen- 
tation was  paid  by  check. 

Title  to  check,  drawn  on  another  bank,  credited  to  depositor.    Note, 
47  L.  R.  A.  (N.  S.)  563. 

Liability  of  bank  taking  paper  for  collection  for  correspondent's 
default.    Note,  62  L.  R.  A.  (N.  S.)  631. 

Averment  tbat  checks  received  in  Mlsaooii  and  paid  there,  is  not  sap- 
Ifoxted  by  evidence  that  ckecks  were  drawn  on  Missouri  bank,  received  hr 
aocnsed  in  Wasliington,  and  there  deposited  in  bank  by  him  and  afterward 
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paid  In  KiMonxi  and  amoiuit  of  check  credited,  on  deposit  by  Waeblngton 
bank  to  accneed. 

Apinroved  in  Bates  v.  State,  124  Wis,  618,  103  N.  W.  254,  cashing 
of  bank  draft  in  another  State  does  not  warrant  conviction  for  obtain- 
ing money  by  false  pretenses  in  county  where*  drafts  mailed  and  pre- 
tenses made;  Burton  v.  United  States,  202  U.  S.  360,  390,  60  L.  Ed. 
1062,  1075,  26  Sup.  Ct.  688,  reciting  history  of  litigation. 

Where  jury  failed  to  agree  after  being  out  thirty-eight  hours  aad  court 
instructed  them  as  to  their  duty  to  agree  If  possible,  on  being  told  by  the 
foreman  that  they  stood  eleven  to  one,  and  refused  to  Instruct  that  defend- 
ants' requested  instructions  which  had  been  allowed  were  as  much  a' part  of 
the  charge  as  that  emanating  from  the  court,  there  was  reversible  error. 

Approved  in  Peterson  v.  United  States,  213  Fed.  925,  130  C.  C.  A. 
398,  holding  instruction  to  dispose  of  case  as  to  defendants  on  whose 
guilt  jury  unable  to  agree  amounted  to  coercion;  St.  Louis  etc.  R.  Co. 
V.  Bishard,  147  Fed.  500,  501,  78  C.  C.  A.  62,  determining  limits  of 
court's  authority  where  jury  finds  difficulty  in  agreeing;  State  v.  Clark. 
38  Nev.  309,  149  Pac.  187,  and  Picken  v.  Miller,  59  Ind.  App.  123,  108 
K.  E.  971,  both  holding  instructions  given  to  jury  unable  to  agree 
coerced  verdict;  McCoy  v.  United  States,  6  Ind.  Ter.  422,  98  S.  W. 
147,  holding  it  error  for  judge  to  ask  juiy  when  unable  to  agree  how 
they  stood  numerically,  without  reference  to  how  many  stood  for  con- 
viction or  acquittal;  dissenting  opinion  in  Garst  v.  United  States,  180 
Fed-  347,  103  C.  C.  A.  469,  majority  reversing  judgment  of  conviction 
because  of  giving  of  opinion  by  trial  judge  after  jury  were  unable  to 
agree  as  to  guilt  of  accused;  dissenting  opinion  in  Greene  v.  United 
States,  154  Fed.  418,  420,  85  C.  C.  A.  251,  majority  holding  trial  court 
eould  not  dispense  with  rule  requiring  exceptions  to  instructions  given 
or  refused  to  be  taken  while  jury  is  at  bar. 

What  amounts  to  coercion  of  jury  by  court  into  agreeing  on  verdict. 
Note,  Aim.  Oaa.  1912D,  448. 

196  U.  8.  810-319,  49  Z«.  Bd.  492,  25  Sup.  Ot  240,  UNITED  STATES  T.  HAB- 
VET  STEEI.  OO. 

Wliere  tlie  United  States  contracted  with  steel  company  for  the  use  of 
a  patent  process,  with  the  provision  that  if  company  be  not  legally  entitled 
under  the  patent  to  the  process  and  product,  royalties  should  cease,  the 
United  States  cannot,  tn  a  suit  for  royalties,  deny  validity  of  the  patent, 
there  being  no  outstanding  decision  against  it. 

Approved  in  Eclipse  Bicycle  Co.  v.  Farrow,  199  U.  S.  587,  60  L.  Ed. 
320,  26  Sup.  Ct.  150,  determining  effect  of  partial  rejection  of  claims 
where  contract  requires  payment  of  royalties  on  all  devices  embodying 
the  invention;  Reece  Folding  Mach.  Co.  v.  Earl,  205  Fed.  537,  quaere, 
whether  negative  covenant  in  license  to  use  patented  machines  not  to 
infringe  patent  was  enforceable. 
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Distingnished  in  Victor  Talking  Maeh.  Co.  y.  American  Graphophone 
Co.,  189  Fed.  376,  holding  licensee  under  patent  not  estopped  to  porcbase 
valid  patent  subsequently  issued  to  another,  which  anticipates  prior  pat- 
ent and  renders  it  void;  Comptograph  Co.  y.  Burroughs  Adding  Mach. 
Co.,  175  Fed.  796,  holding  licensor  not  entitled  to  cancel  license  on 
which  further  royalties  were  to  be  paid  if  patent  was  sustained  in  pend- 
ing infringement  suit  because  licensee  filed  brief  for  defendant  attack- 
ing patent. 

Invalidity  or  failure  of  patent  as  defense  to  action  for  royalties. 
Note,  14  Ann.  Oaa.  1184, 1186, 1187. 

The  contract  in  tuts  case,  properly  eonstnied,  eztended  to  the  process 
actually  used  even  if  it  yaried  somewhat  from  tliat  described  in  the  patent. 

Approved  in  United  States  v.  Harvey  Steel  Co.,  227  U.  S.  166,  167, 
168,  171,  57  L.  Ed.  465,  466,  467,  33  Sup.  Ct.  258,  following  principal 
case  in  construing  same  contract. 

Distinguished  in  Smoot  v.  United  States,  237  U.  S.  42,  69  L.  Ed.  830, 
35  Sup.  Ct.  540,  holding  letter  from  engineer  in  charge  outlining  work 
to  be  done  each  month  by  one  contracting  to  furnish  sand  required 
for  government  filtration  plant  was  estimate  merely,  and  not  contract 
to  take  amount  of  sand  stated. 

Miscellaneous.  Cited  in  Fried.  Krupp  Aktien-Gesellschaft  y.  Midvale 
Steel  Co.,  191  Fed.  593, 112  C.  C.  A.  194,  referring  to  principal  case  for 
history  of  Harvey  process;  Siemens-Halske  Electric  Co.  v.  Duncan  etc. 
Mfg.  Co.,  142  Fed.  159,  73  C.  C.  A.  375,  as  to  admissibility  of  extraneous 
evidence  to  explain  unambiguous  language  in  description  and  claims  of 
patent. 

196  T7.  &  819-327,  49   la.  Ed.  494,  25  Sup.  Ot.  264,  BOONET  ▼.  KOBTH 
DAKOTA. 

Statute  changing  place  and  mode  of  confinement  after  conviction  of 
murder  and  place  of  hanging  is  not  void  as  ez  post  facto  law  with  reference 
to  crime  conmiltted  before  its  enactment. 

Approved  in  Alberty  v.  State,  10  Okl.  Cr.  630,  140  Pac.  1031,  State 
V.  Malloy,  95  S.  C.  448,  Ann.  Oas.  19150,  1053,  78  S.  E.  997,  and  Malloy 
V.  South  Carolina,  237  U.  S.  183,  59  L.  Ed.  906,  35  Sup.  Ct.  507,  all  ap- 
plying rule  where  statute  similar;  Rogers  v.  Peck,  199  U.  S.  433,  50 
L.  Ed.  250,  26  Sup.  Ct.  87,  solitary  confinement  by  State  authorities 
pending  execution  of  death  sentence,  after  original  date  fixed  for  exe- 
cution, is  not  d^al  of  due  process;  State  v.  Lawrence,  74  Ohio  St.  47, 
77  N.  E.  268,  repeal  of  original  statute  prescribing  punishment  for 
crime  by  later  amending  statute  passed  between  date  of  offense  and 
indictment  does  not  affect  prosecution. 
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196  U.  &  827-337»  49  Ii.  Ed.  497,  20  Sup.  Ot  261,  UNITED  STATES  ▼. 
OBOSI£T. 

Navy  PenMnnol  Act  of  1809  nndertook  to  oquaUso  pay  of  naval  oiBcors 
with  thoee  oAceft  of  tbo  army  of  eqiial  rank  as  to  duttes  proporly  rognlzed 
of  xiaval  olllcer,  bat  doos  not  provide  pay  for  ■orvicos  peen^ar  to  army. 

Approved  in  United  States  v.  Miller,  208  U.  S.  33,  52  L.  Ed.  377,  28 
Sap.  Ct.  199,  holding  naval  officer  on  personal  staff  of  admiral  as  flag- 
lieutenant  was  entitled  to  extra  pay  allowed  aid  to  major-general  in 
army;  United  States  v.  Farenholt,  206  U.  S.  229,  51  K'Ed.  1037,  27 
Sup.  Ct.  629,  holding  under  Navy  Personnel  Act,  passed  assistant  sur- 
geons of  navy  rank  with  captains  in  army  and  are  entitled  to  pay  of 
mounted  captain. 

196  V.  8.  337-360,  49  L.  Ed.  601,  25  Sap.  Ct.  266»  OBEEDE  ft  OBIPPLB 
CBSEX:  MININa  ft  MTLUNG  OO.  V.  UINTA  TUNNEL  MININQ  ft 
TBANP.  CO. 

Adverse  proceedings  are  called  for  only  when  one  mineral  claimant  con- 
tests rights  of  another.  A  tunnel  being  only  a  means  of  exploration,  its 
owner,  prior  to  discovery  of  lode  or  vein  in  tannel,  is  not  bound  to  adverse 
the  application  for  the  patent  for  lode  claim,  the  lode  of  which  was  dis- 
covered on  the  sarface;  and  his  omission  to  do  so  does  not  predade  him 
ftom  asserting  a  right  prior  to  the  date  of  discovery  named  in  certlflcate  of 
location  on  which  patent  for  the  surface  lode  claim  is  based. 

Approved  in  Uinta  Tunnel  etc.  Co.  v.  Ajax  etc.  Min.  Co.,  141  Fed.  565, 
567,  569,  73  C.  C.  A.  35,  following  rule ;  Swanson  v.  Sears,  224  U.  S.  182, 
56  L.  Ed.  724,  32  Sup.  Ct.  455,  holding  location  and  discovery  on  land 
withdrawn  quoad  hoc  from  public  domain  by  valid  mining  claim  was 
void  for  purpose  of  founding  contradictory  right;  Lawson  v.  United 
States  Min.  Co.,  207  U.  S.  16,  52  L.  Ed.  76,  28  Sup.  Ct.  15,  holding  dis- 
covery of  single  broad  vein  whose  apex  extended  into  adjoining  claims 
gave  extralateral  right  to  entire  vein  on  dip;  East  Central  Eureka  Min. 
Co.  V.  Central  Eureka  Min.  Co.,  204  U.  S.  271,  51  L.  Ed.  481,  27  Sup.  Ct. 
258,  holding  act  of  May  10,  1872,  gave  claimant  locating  prior  thereto 
right  to  follow  all  veins  apexing  within  surface  of  claim;  Mason  v. 
Washington-Butte  Min.  Co.,  214  Fed.  36,  130  C.  C.  A.  426,  holding  judg- 
ment on  adverse  claim  to  mining  ground,  on  which  patent  issued,  was 
conclusive,  as  between  parties,  that  lode  location  previously  made  was 
not  valid,  so  as  to  segregate  land  from  public  domain  and  ezelude  it 
from  placer  described  in  application  for  patent;  Dufiield  v.  San  Fran- 
cisco Chemical  Co.,  205  Fed.  483,  123  C.  C.  A.  548,  holding  in  suit  in 
support  of  adverse  claim  court  could  determine  right  of  location  as 
between  locators  of  placer  and  lode  claims  on  same  ground;  Hall  v. 
McKinnon,  193  Fed.  576,  113  C.  C.  A.  440,  holding  discovery  essential 
to  location  of  placer  claims;  Hanson  v.  Craig,  170  Fed.  65,  95  C.  C«  A. 
338,  holding  where  locator  of  two  association  claims  which  overlap  are 
sinking  shafts  at  same  time  first  to  discover  mineral  has  priority  of 
XIX— 20 
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right ;  Cook  v.  Klonas,  164  Fed.  536,  90  C.  C.  A.  403,  holding  evidence 
was  sufficient  to  show  discovery  by  plaintiff  on  vacant  public  land; 
Smith  V.  Union  Oil  Co.,  166  Cal.  222,  135  Pac.  968,  holding  requirement 
of  location  and  discovery  applied  to  location  of  oil  lands  ;*  Street  v.  Delta 
Mining  Co.,  42  Mont.  385,  112  Pac.  705,  holding  junior  location  of  lode 
claim  within  subsisting  senior  location  was  void  and  did  not  become 
valid  by  subsequent  abandonment  of  senior;  Round  Mountain  Min.  Co. 
v.  Round  Mountain  Sphinx  Min.  Co.,  36  Nev.  554,  560,  138  Pac.  74,  76, 
holding  mere  posting  of  notice  ineffective  as  against  subsequent  location 
of  part  of  same  claim  based  on  valid  discovery;  Nash  v.  McNamara,  30 
Nev.  132, 133  Am.  St.  Bep.  694, 16  L.  B.  A.  (N.  S.)  168,  93  Pac.  407,  hold- 
ing junior  location  on  ground  covered  by  valid  senior  location  would  not 
prevail  over  relocation  of  same  ground  made  after  failure  to  do  work 
on  senior  location;  Whiting  v.  Straup,  17  Wyo.  19,  25,  129  Ant  St.  Rep. 
1093,  95  Pac.  854,  856,  holding  fact  that  agent  had  previously  made  lo- 
cation on  claim  for  himself  without  discovery  and  conveyed  his  rights, 
did  not  affect  principal's  right  to  location  made  by  agent  and  followed 
by  discovery;  dissenting  opinion  in  Producers'  Oil  Co.  v.  Hanszen  (La.), 
61  South.  762,  majority  holding  locator  of  placer  ground  had  equitable 
right  and  could  protect  his  rights  by  possessory  action. 

Distinguished  in  United  States  v.  Lavenson,  206  Fed.  759,  holding 
where  patent  to  mining  claims  on  river,  valuable  only  for  water  power, 
was  issued  after  adverse  report  of  forester  which  was  not  considered 
through  mistake.  United  States  could  set  aside  patent;  Jones  v.  Wild 
Goose  Mining  etc.  Co.,  177  Fed.  99,  29  L.  R,  A,  (N.  S.)  392,  101  C.  C.  A. 
349,  holding  locator  of  placer  claim  in  excess  of  twenty  acres  entitled 
to  possession  of  whole  as  against  another  locator  until  aware  it  is  exces- 
sive, and  has  reasonable  time  to  select  portion  to  be  rejected ;  Producers ' 
Oil  Co.  V.  Hanszen,  132  La.  704,  61  South.  759,  holding  locator  of  placer 
grounds  was  equitable  owner  of  mining  ground  and  government  held 
premises  in  trust,  and  locator  could  bring  possessory  action  to  protect 
his  rights. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St  R^.  157,  160,  163, 185,  197,  200. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  826. 

196  n.  8.  360-364,  49  U  Ed.  513,  26  Sup.  Ot.  286,  RAMSEY  ▼.  TAOOMA 
LANDOO. 

A  bona  fide  purcbaaer  from  the  railroad  has  a  reasonable  time  after 
tbe  laud  has  been  determined  by  the  Land  Department  not  to  be  within 
tbe  grant  to  tlie  railroad  to  avail  himself  of  the  proTlsionB  of  the  act  of 
Iffarcb  3,  1887,  to  procure  title  from  the  United  SUtes. 

Approved  in  United  States  v.  Krueger,  228  Fed.  101,  holding  no  duty 
cast  upon  purchaser  from  railroad  to  secure  further  title  from  United 
States  prior  to  determination  that  land  was  excepted  from  grant  of 
1862. 
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196  ir.  &  3M-S75,  4»  L.  Ed.  616,  26  Sap.  Ot.  288,  1IUN8ET  ▼.  0L0T7OH. 

ajLUadiUcn  pxoceedingB  are  siuimiaTy;  gtrict  common-law  evldoiice  Is  not 
aeo— BTy,  aad  paisoii  demanded  baa  no  conatitational  right  to  a  hearing. 
The  Goremor'B  warrant  for  removal  is  BuAcieht  until  the  presamption  of 
its  legaUty  is  overthrown  hy  contrary  proof  in  a  legal  proceeding  to  review 
his  action. 

Approved  in  Dennison  v.  Christian,  196  U.  S.  637,  49  L.  Ed.  630, 25  Snp. 
Ct.  795,  and  Farrell  v.  Hawley,  78  Conn.  152, 155,  70  L.  R.  A.  686,  61  AtL 
503, 504,  both  following  rule ;  Marbles  v.  Creecy,  215  U.  S.  68,  54  L.  Ed.  95, 
30  Sup.  Ct.  32,  requisition  papers  held  to  make  prima  facie  case ;  Pettibone 
v.  Nichols,  203  IT.  8. 204, 205, 7  Ann.  Oas.  1047, 51 L.  Ed.  153, 154,  27  Sup. 
Ct.  Ill,  holding  oflScers  of  demanded  State  not  required  to  give  person 
demanded  time  to  institute  habeas  corpus;  Ross  v.  Crofutt,  84  Conn. 
373,  Ann.  Oas.  19120,  1295,  80  Atl.  91,  and  Chung  Kin  Tow  v.  Flynn, 
218  Fed.  66,  133  C.  C.  A.  666,  both  holding  warrant  of  Governor  prima 
facie  sufficient;  Ex  parte  Moebus,  137  Fed.  155,  holding  petition  for 
habeas  corpus  did  not  state  cause  for  Federal  interference  on  ground 
of  irregularity  in  extradition  proceedings;  Ex  parte  Duddy,  219  Mass. 
561,  107  N.  £.  365,  holding  conscious  and  literal  fleeing  of  demanded 
person  is  not  essential  to  extradition  proceedings. 

Extradition  proceedings.  Note,  112  Am.  St.  Rep.  121,  122,  123,  125, 
132,  137,  138. 

Review  by  courts  of  executive  action  in  interstate  extradition  pro- 
ceedings.   Note,  3  Ann.  Oaa.  877.  . 

Court's  right  to  examine  sufficiency  of  papers  on  which  extradi- 
tion demanded.    Note,  11  L.  R.  A.  (N.  S.)  428. 

Right,  in  reviewing  extradition  proceedings,  to  be  heard  upon  merits 
of  charge.    Note,  21  L.  E.  A.  (N.  S.)  942. 

The  indictment  found  in  the  demanding  State  in  extradition  proceedings 
win  not  be  presumed  void  on  habeas  corpus  in  demanded  State,  if  it  sub- 
stantially charges  an  offense  for  which  person  demanded  may  be  returned 
for  trial 

Approved  in  Reed  v.  United  States,  224  Fed.  381,  140  C.  C.  A.  64, 
Ex  parte  Graham,  216  Fed.  815,  Compton  v.  State,  152  Ala.  76,  44  South. 
687,  Commonwealth  ex  rel.  Flower  v.  Superintendent  of  Philadelphia 
County  Prison,  220  Pa.  404,  21  L.  R.  A.  (N.  S.)  939,  69  Atl.  917,  and  Drew 
V.  Thaw,  235  U.  S.  439,  69  L.  Ed.  807,  36  Sup.  Ct.  137,  aU  holding  tech- 
nical sufficiency  of  indictment  not  open  to  question;  Pierce  v.  Creecy, 
210  U.  S.  402,  52  L.  Ed.  1121,  28  Sup.  Ct.  714,  holding  truths  of  allega- 
tion in  indictment  presenting  mixed  question  of  law  and  fact  could  not 
be  inquired  into. 

Sufficiency  of  ''affidavit  made  before  magistrate"  within  Federal 
statute  relating  to  interstate  extradition.  Note,  16  Ann.  Oaa. 
1102. 


196  U.  S.  376-402       NOTES  ON  U.  S.  REPORTS.  308 

Where  person  demanded  in  extradition  proceedings  eeeks  discharge  on 
habeas  corpus  on  ground  that  he  wae  not  in  demanding  State  where  crime 
committed,  he  cannot  be  discharged  where  evidence  is  cantradictory. 

Approved  in  Illinois  v.  Pease,  207  U.  S.  108,  52  L.  Ed.  125,  28  Sup. 
Ct.  58,  holding  prima  facie  case  made  out  by  extradition  papers  by  evi- 
dence tending  to  show  accused  absent  when  crime  committed;  Ex  parte 
Chung  Kin  Tow,  218  Fed.  186,  holding  question  of  identity  of  person 
demanded  was  open  in  extradition  proceedings;  State  v.  Currie,  2  Ala. 
App.  255,  56  South.  736,  Ex  parte  Walters,  106  Miss.  446,  64  South.  4, 
Ex  parte  Massee,  95  S.  0.  322,  46  L.  R.  A.  (N.  8.)  781,  79  S.  E.  99, 
Ryan  v.  Rogers,  21  Wyo.  336,  132  Pac.  104,  and  State  ex  rel.  Haff  v. 
Schlachter,  21  S.  D.  280,  111  N.  W.  567,  all  denying  discharge  where 
evidence  as  to  relator's  absence  when  crime  committed  was  conflicting. 

Fugitives  subject  to  extradition.    Note,  51  L.  R.  A.  (N.  8.)  669,  670. 

196  IT.  8.  376-402,  49  L.  Ed.  518,  26  Sup.  Ot.  276,  SWXFT  Ik  00.  ▼.  UinTBD 
STATES. 

A  bill  in  equity  and  demurrer  thereto  are  neither  of  them  to  be  read 
and  construed  strictly  as  an  indictment,  but  are  to  be  taken  to  mean  what 
they  fairly  convey  to  a  dispaasionate  reader  by  a  fairly  '^zact  use  of  lan- 
guage. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  Kaw  Valley  Drainage 
District,  233  U.  S.  78,  58  L.  Ed.  858,  34  Sup.  Ct.  564,  applying  rule  to 
pleadings  in  mandamus  to  compel  raising  of  bridge;  Ware-Kramer 
Tobacco  Co.  v.  American  Tobacco  Co.,  178  Fed.  122,  applying  rule  to 
pleadings  in  suit  for  damages  alleged  due  to  defendant's  unlawful  re- 
straint of  trade;  Sabre  v.  United  Traction  etc.  Co.,  156  Fed.  81,  apply- 
ing role  to  bill  by  stockholders  for  relief  against  action  of  corporation 
in  leasing  property  of  subsidiary  corporations;  Prindle  v.  Brown,  155 
Fed.  533,  84  C.  C.  A.  45,  applying  rule  to  bill  to  establish  right  to  patent ; 
Hutchins  v.  Nickerson,  212  Mass.  122,  98  N.  E.  794,  applying  rule  to  bill 
to  set  aside  fraudulent  conveyance;  dissenting  opinion  in  Dr.  Miles 
Medical  Co.  v.  John  D.  Park  &  Sons  Co.,  220  U.  S.  410,  55  L.  Bd.  519, 
31  Sup.  Ct.  376,  majority  holding  bill  in  equity  charged  combination  in 
restraint  of  trade. 

Commerce  among  the  States  is  not  a  technical  legal  conception,  but  a 
practical  one,  drawn  from  the  course  of  business. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  McAdou,  240  U.  S.  55,  60 
L.  Ed.  528,  36  Sup.  Ct.  254,  holding  electric  railway  with  traffic  agree- 
ment with  connecting  electric  railway  in  another  State,  was  subject  to 
Interstate  Commerce  Act;  Shanks  v.  Delaware  etc.  R.  R.  Co.,  239  U.  S. 
558,  L.  R.  A.  19160,  797,  60  L.  Ed.  438,  36  Sup.  Ct.  189,  holding  em- 
ployee in  machine  shop  of  interstate  railroad  was  not  engaged  in  inter- 
state commerce  while  putting  up  fixtures  in  shop;  Pennsylvania  R.  R. 
Co.  V.  Clark  Bros.  Coal  Min.  Co.,  238  U.  S.  467,  59  L.  Ed.  1411,  35  Sup. 
Ct.  896,  holding  where  coal  delivered  f.  o.  b.  at  mine  for  transportation 
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to  purchaser  in  another  State,  movement  and  facilities  required  were  in 
interstate  commerce;  Texas  etc.  R.  R.  Co.  v.  Sabine  Tram  Co.,  227  U.  S. 
130,  67  Lb  ZkL  460,  33  Sup.  Ct.  229,  holding  continuous  line  of  shipments 
through  same  port  to  foreign  ports,  of  merchandise  in  which  there  was 
no  local  trade,  showed  continuity  in  which  delay  and  transshipment 
did  not  affect  foreign  character  of  commerce;  Eastern  States  Retail 
Lumber  Dealers'  Assn.  v.  United  States,  234  U.  S.  607,  L.  R.  A.  1916A, 
788,  68  L.  Sd.  1497,  34  Sup.  Ct.  951,  holding  retail  lumber  dealers  in 
diUcrcnt  States  violated  Anti-trust  Act  on  publishing  and  circulating 
list  of  wholesalers  selling  direct  to  consumers ;  Savage  v.  Jones,  225  U.  S. 
520,  66  L.  Ed.  1189,  32  Sup.  Ct.  715,  State  statute  regulating  sale  of  con- 
centrated stock  food  held  not  to  burden  interstate  conunerce ;  Rearick  v. 
Pennsylvania,  203  U.  S.  512,  61  L.  Ed.  297,  27  Sup.  Ct.  159,  holding  sale 
by  sample  through  agent  in  another  State  and  shipment  to  fill  order 
was  interstate  commerce;  Texas  etc.  Ry.  Co.  v.  Railroad  Commission, 
183  Fed.  1006,  holding  shipments  to  point  in  State  on  local  bills  of  lad- 
ing, and  thence  to  foreign  purchaser,  under  contract  were  in  interstate 
commerce;  Marconi  Wireless  Tel.  Co.  y.  Commonwealth,  218  Mass.  565, 
Ann.  Oas.  19160,  214,  106  N.  E.  313,  holding  foreign  corporation  having 
office  and  manager  in  State  and  doing  business  through  office  only  on 
approval  of  orders  from  New  York,  where  payments  and  shipments  were 
made,  was  not  doing  local  business  so  as  to  be  subject  to  foreign  cor- 
poration tax  law;  Victor  Talking  Mach.  Co.  v.  Lucker,  128  Minn.  174, 
150  N.  W.  791,  holding  business  was  interstate  where  goods  shipped  into 
State  to  fill  orders  taken  by  agent;  Pulp  Wood  Co.  v.  Green  Bay  Paper 
etc.  Co.,  157  Wis.  615,  619,  147  N.  W.  1062,  1064,  holding  contract  for 
wood  supply  from  other  States  for  pulp  for  paper  mill  was  in  interstate 
commerce;  State  v.  Eckenrode,  148  Iowa,  191,  127  N.  W.  62,  holding 
where  seller  shipped  to  agent  in  State  in  separate  packages  in  common 
container,  goods  ordered  by  various  persons  of  agent,  whole  transaction 
was  in  interstate  commerce;  Qreek- American  Sponge  Co.  v.  Richardson 
Drug  Co.,  124  Wis.  476, 102  N.  W.  890,  where  defendant  bought  bale  of 
sponges  from  agent  of  foreign  dealer  subject  to  inspection  and  on  re- 
ceipt of  goods  by  agent  defendant  ordered  cords  cut  and  inspected  goods 
and  then  bale  refastened  and  delivered  to  defendant,  delivery  was  in 
original  package. 

A  combination  of  a  dominant  proportion  of  dealers  In  fresb  meat 
tbroughont  the  United  States,  not  to  bid  against,  but  only  In  conjunction 
with  each  other,  in  order  to  regulate  prices  and  induce  diipments  to  Ure- 
stock  markcti  in  other  States,  to  restrict  sbipmants,  establidi  unifom 
roles  of  credit,  make  uniform  and  Improper  rules  of  cartage,  and  to  get 
lest  than  lawful  rates  tnm  railroads  to  the  exclusion  of  competitors,  with 
intent  to  monopotUse  comnierce  among  the  States,  is  an  illegal  combinsr 
tlon  within  prohiUtion  of  Anti-trust  act. 

Approved  in  United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S.  84,  86, 
89,  93,  57  L.  Ed.  132,  133,  136,  33  Sup.  Ct.  53,  holding  combination  of 
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Union  Pacific  and  Southern  Pacific  railroads  was  in  restraint  of  trade 
within  meaning  of  Anti-trust  Act;  National  Cotton  Oil  Co.  v.  Texas, 

197  U.  S.  130,  49  L.  Ed.  694,  25  Sup.  Ct.  379,  property  of  foreign  cor- 
poration not  taken  without  due  process  by  Texas  anti-trust  laws,  under 
which  its  license  to  do  business  in  State  is  forfeited  for  violation  of 
such  laws;  Maricnelli  v.  United  Booking  Offices,  227  Fed.  170, 
combination  between  theaters  and  booking  agents  held  to  be  in  viola- 
tion of  Anti-trust  Aet;  United  States  v.  United  Shoe  Mach.  Co.,  222 
Fed.  355,  holding  combination  of  companies  engaged  in  making  shoe 
machinery,  for  purpose  of  leasing  them,  patented  machines  did  not  con- 
stitute violation  of  Anti*trust  Act ;  United  States  v.  International  Har- 
vester Co.,  214  Fed.  996,  998,  999,  holding  combination  of  harvester 
manufacturing  companies  was  in  violation  of  Anti-trust  Act;  Corey  v. 
Independent  Ice  Co.,  207  Fed.  462,  463,  general  allegations  in  pleading 
that  defendants  formed  conspiracy  in  restraint  of  interstate  commerce 
in  violation  of  Anti-trust  Act  held  insufficient;  O'Halloran  v.  American 
Sea  Green  Slate  Co.,  207  Fed.  190,  combination  jof  producers  of  roofing 
^late  held  to  be  in  violation  of  Anti-trust  Act;  In  re  Selman  Heating 
&  Plumbing  Co.^  204  Fed.  842,  843,  transaction  of  purchase  and  ship- 
ment from  another  State  considered  and  held  to  be  entirely  in  inter- 
state commerce ;  United  States  v.  New  Departure  Mfg.  Co.,  204  Fed.  112, 
upholding  indictment  for  violation  of  Anti-trust  Act  by  owner  of  patent 
and  manufacturer  of  coaster-brakes;  Strout  v.  United  Shoe  Mach.  Co., 
202  Fed.  604,  and  Cilley  v.  United  Shoe  Mach.  Co.,  202  Fed.  601,  604, 
both  holding  complaint  for  damages  for  injury  to  business  of  plaintiff 
by  unlawful  conspiracy  to  monopolize  business  stated  cause  of 'action; 
United  States  v.  Patterson,  201  Fed.  710,  720,  sustaining  indictment 
charging  violation  of  Anti-trust  Act  by  conspiracy  to  restrain  trade  in 
cash  registers ;  United  States  v.  Swift,  186  Fed.  1014,  and  United  States 
V.  Swift,  188  Fed.  95,  102,  both  sustaining  indictments  charging  re- 
straint of  interstate  trade  in  controlling  meat-packing  houses;  United 
States  V.  American  Naval  Stores  Co.,  186  Fed.  594^  sustaining  indict- 
ment charging  conspiracy '  to  restrain  interstate  trade  in  turpentine ; 
Ware-Kramer  Tobacco  Co.  v.  American  Tobacco  Co.,  180  Fed.  163, 
complaint  for  damages  for  injury  to  plaintiff's  business  caused  by 
alleged  combination  in  restraint  of  interstate  trade,  considered  and  held 
to  state  cause  of  action;  United  States  v.  United  States  Steel  Corp., 
223  Fed.  76,  holding  evidence  in  suit  against  United  States  Steel  Cor- 
poration did  not  show  action  complained  of  was  in  vi(^ation  of  Anti- 
trust Act ;  United  States  v.  Standard  Oil  Co.,  173  Fed.  184,  192,  holding 
method  of  control  of  numerous  oil  companies  by  means  of  holding  cor- 
poration   constituted  a    combination    and  conspiracy  in  restraint  of 

^  interstate  commerce;  Monarch  Tobacco  Works  v.    American    Tobacco 

'  Co.,  165  Fed.  779,  780;  Wheeler-Stenzel  Co.  v.  National  Window  Glass 

etc.  Assn.,  152  Fed.  869,  10  L.  R.  A.  (N.  S.)  972,  81  C.  C.  A.  658,  and 

Pennsylvania  Sug^r  Ref.  Co.  v.  American  Sugar  Ref.  Co.,  166  Fed.  258, 
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92  C.  C.  A.  318,  all  holding  complaint  in  suit  for  damages  alleged  due  to 
unlawful  combination  in  restraint  of  interstate  trade  stated  cause  of 
action;  United  States  v.  American  Tobacco  Co.,  164  Fed.  714,  716,  721, 
holding  consolidation  of  corporations  in  various  branches  of  tobacco 
industry  in  different  States  resulting  in  control  of  three-fourths  of 
industry,  was  combination  in  restraint  of  interstate  commerce  in  vio- 
lation of  Anti-trust  Act;  McConnell  v.  Camors-McConnell  Co.,  152  Fed. 
333,  81  C.  C.  A.  429,  holding  contract  for  sale  of  business  having  effect 
of  forming  monopoly  in  restraint  of  trade,  was  void  undex  Anti-trust 
Act;  In  re  Charge  to  Grand  Jury,  151  Fed.  842,  essentials  of  a  contract 
or  combination  or  conspiracy  in  restraint  of  interstate  trade  or  com- 
merce discussed;  United  States  ▼.  MacAndrews  Sc  Forbes  Co.,  149  Fed. 
833,  arrangement  between  two  corporations  controlling  eighty-five  per 
cent  of  licorice  paste  consimied,  by  which  they  fixed  prices  and  appor- 
tioned customers,  violates  Anti-trust  Act ;  Indiana  Mfg.  Co.  v.  J.  I.  Case 
Threshing  Mach.  Co.,  148  Fed.  30,  where  on^  who  acquired  numerous 
patents  relating  to  straw-stackers  and  confederated  all  threshing- 
machine  makers  in  license  plan  with  uniform  price  for  product,  com- 
bination violated  Anti-trust  Act;  United  States  v.  Pacific  etc.  Nav.  Co., 
4  Alaska,  694,  sustaining  indictment  charging  conspiracy  of  carriers  in 
restraint  of  interstate  commerce;  State  v.  Duluth  Board  of  Trade,  107 
Minn.  534,  23  L.  B.  A.  (N.  S.)  1260,  121  N.  W.  406,  holding  rules  of 
board  of  trade  relating  to  purchase  and  sale  of  grain  did  not  violate 
anti-monopoly  laws  of  State;  Standard  Oil  Co.  v.  State,  107  Miss.  392, 
65  South.  473,  upholding  complaint  in  action  for  penalties  under  Anti- 
trust Act  charging  conspiracy  to  monopolize  intrastate  trade;  American 
Express  Co.  v.  Miller,  104  Miss.  250,  45  L.  K  A.  (N.  S.)  120,  61  South. 
307,  holding  shipments  of  liquor  into  State  by  boat  to  fill  mail  orders 
were  interstate  commerce,  and  could  not  be  refused  by  express  com- 
pany connecting  with  boat ;  State  v.  Armour  Packing  Co.,  265  Mo.  144, 
148,  176  S.  W.  387,  389,  upholding  judgment  of  ouster  and  fine  against 
defendant  corporations  for  violation  of  statute  in  forming  combination 
to  regulate  and  maintain  prices  fop  beef  and  products ;  State  v.  Standard 
Oil  Co.,  218  Mo.  418,  457,  116  S.  W.  1032,  1045,  agreement  between  oil 
companies  held  illegal  combination  in  restraint  of  trade;  Howell  v. 
State,  83  Neb.  455,  120  N.  W.  142,  holding  instruction  in  criminal  case 
that  a  rule  of  coal  exchange  was  in  itself  a  violation  of  State  anti-trust 
law,  was  erroneous ;  State  v.  Craft,  168  N.  C.  213,  83  S.  E.  774,  uphold- 
ing conviction  of  conspiracy  to  raise  price  of  milk  for  city;  State  v. 
Coyle,  7  Okl.  Cr.  94, 122  Pac.  262,  and  State  v.  Coyle,  8  Okl.  Cr.  702,  703, 
130  Pac.  323,  both  upholding  indictments  charging  conspiracy  in  viola- 
tion of  Anti-trust  Act  of  1908 ;  State  v.  Vii^inia-Carolina  Chemical  Co., 
71  S.  C.  569,  51  S.  E.  464,  holding  indictment  charged  violation  of  anti- 
trust laws  in  monopolizing  fertilizer  trade  in  State;  Ex  parte  Graham, 
216  Fed.  817,  United  States  v.  Adair,  152  Fed.  744,  Globe  Elevator  Co. 
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V.  Andrew,  144  Fed.  882,  886,  and  Pulp  Wood  Co.  v.  Green  Bay  Paper 
etc.  Co.,  157  Wis.  619,  147  N.  W.  1064,  aU  arguendo. 

Distinguished  in  United  States  v.  Whiting,  212  Fed.  471,  indictment 
alleging  combination  in  restraint  of  interstate  trade  in  milk  considered 
and  held  not  to  state  offense  against  Anti-trust  Act;  Oregon  etc.  Navi- 
gation Co.  V.  Campbell,  173  Fed.  988,  holding  order  of  State  railroad 
commission  fixing  rates  not  void  because  incidentally  affecting  inter- 
state commerce;  Bigelow  v.  Calumet  etc.  Min.  Co.,  167  Fed.  726,  728, 
731,  732,  737,  738,  94  C.  C.  A.  13,  and  Bigelow  v.  Calumet  etc.  Min.  Co., 
167  Fed.  709,  714,  both  holding  securing  by  one  copper  mining  company 
through  stock  purchases  and  proxies,  of  control  of  another  and  com- 
peting corporation  was  not  in  restraint  of  interstate  trade;  Dalton 
Adding  Mach.  Co.  y.  Commonwealth,  118  Va.  573,  88  S.  E.  170,  holding 
business  of  foreign  adding-machine  company  in  handling,  exchanging 
and  repairing  its  machines  in  State  was  intrastate  business;  dissenting 
opinion  in  United  States  v.  American  Tobacco  Co.,  164  Fed.  727,  ma- 
jority holding  combination  of  corporations  in  tobacco  industry  result- 
ing in  control  of  three-fourths  of  business  was  in  violation  of  Anti-trust 
Act. 

What  are  illegal  combinations  within  Sherman  Anti-trust  Act. 
Note,  2  Ann.  Oas.  967. 

Combination  among  produce  buyers  as  monopoly.  Note,  2  L.  B.  A. 
(N.  S.)  168. 

Legality  of  combinations  or  agreements  restricting  class  of  pur- 
chasers or  sellers  of  commodities.    Note,  5  L.  R.  A.  (N.  S.)  1S6. 

Even  if  the  separate  elements  of  a  scheme  are  lawful,  when  they  aie 
bound  together  by  a  common  Intent  as  parts  of  an  unlawful  scheme  to 
monopolize  interstate  commerce,  the  plan  may  make  the  parts  nnlawfuL 

Approved  in  Badders  v.  United  States,  240  U.  S.  394,  60  L.  Ed.  709,  36 
Sup.  Ct.  368,  upholding  conviction  for  using  mails  to  defraud;  Nash  v. 
United  States,  229  U.  S.  378,  67  L.  Ed.  1236,  33  Sup.  Ct  780,  upholding 
indictment  charging  conspiracy  to  monopolize  turpentine  trade;  United 
States  V.  Pacific  etc.  Ry.  &  Nav.  Co.,  228  U.  S.  104,  105,  67  L.  Ed.  748, 
33  Sup.  Ct.  443,  holding  in  considering  indictment  under  Sherman  Act 
court  was  not  required  to  consider  what  elements  of  plan  may  be  inde- 
pendent of  each  other;  United  States  v.  Winslow,  227  U.  S.  218,  57 
L.  Ed.  486,  33  Sup.  Ct.  253,  holding  indictment  charging  acts  alleged  to 
constitute  combination  of  makers  of  shoemaking  machinery  did  not 
state  offense  under  Anti-trust  Act;  United  States  v.  Patten,  226  U.  S. 
543,  544,  44  L.  R.  A.  (N.  S.)  326,  67  h.  Ed.  342,  33  Sup.  Ct.  141,  up- 
holding indictment  charging  conspiracy  to  control  cotton  trade,  though 
carried  out  in  one  State;  United  States  v.  Reading  Co.,  226  U.  S.  358, 
368,  370,  67  L.  Ed.  254,  268,  269,  33  Sup.  Ct.  90,  holding  series  of  iden- 
tical contracts  between  interstate  carriers  and  majority  of  independent 
coal  operators  to  market  all  coal  of  latter,  for  all  time,  for  agreed  per- 
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centage  of  priee,  were  all  parts  of  soheme  to  control  output  and  in  vio- 
*^ion  of  Anti-trust  Act;  Strassheim  v.  Daily,  221  U.  S.  285,  55  L.  EcL 
'K  3X  Sup.  Ct.  558,  holding  party  absent  from  State  when  crime  com- 
^^l^te^i   yff^  fogitive  by  reason  of  having  committed  certain  steps  toward 
^J^e   fcefore  leaving  State;  Standard  Oil  Co.  v.  United  States,  221  U.  S. 
p  -^^MMJiL  Obm.  1912D,  734,  34  L.  R.  A.  (N.  8.)  834,  55  L.  Ed.  648,  31 
^^\  Ot.  602,  holding  application  of  Anti-trust  Act  to  combinatipns  in- 
^^^^=^.K  production  of    commodities    within    States  did  not  so  extend 
^^^    cf  Congress  to  subjects  outside  its  authority  as  to  render  it  un- 
^^*it;^tional;  Dr.  Miles  Medical  Co.  v.  John  D.  Park  A  Sons  Co.,  220 
^  •  ^-     400,  55  L.  Ed.  516,  31  Sup.  Ct.  376,  holding  system  of  xjontracts 
^^^n  manufacturers  and  wholesale  and  retail  dealers  amounted  to 
P^^^^ixit  of  trade  under  Anti-trust  Act;  Continental  Wall  Paper  Co. 
^|^j^^>X«  Voight  &  Sons  Co.,  212  U.  S.  266,  53  h.  Ed.  506,  29  Sup.  Ct.  280, 
^^^^^^^^^S  organization  by  manufacturers  in  various  States,  of  selling  com- 
tbet^^*     ^or  sale  of  entire  output,  in  accordance  with  agreement  between 
Qf^^^^lves  to  persons  only  who  agree  to  restrict  sales,  was  in  violation 
I^i^^t;i.trust  Act;  Waters-Pierce  Oil    Co.  v.  Texas,  212  U.  S.  110,  53 
tjn^t^^     480,  29  Sup.  Ct.  220,  upholding  conviction  for  violation  of  anti- 
Va  ^^w  of  State  where  agreement  made  outside  State,  was  executed 

*   ^^^nts  in  State;  Shawnee  Compress  Co.  v.  Anderson,  209  U.  S.  434, 
^^\%.  Ed.  875,  28  Sup.  Ct.  572,  holding  lease  of  cotton  compress  void  as 
jgifide  in  pursuance  of  scheme  in  restraint  of  trade;  American  Federa- 
tion of  Labor  v.  Buck's  Stove  etc.  Co.,  33  App.  D.  G.  108,  32  L.  B.  A. 
(N.  8.)  748,  and  Loewe  v.  Lawlor,  208  U.  S.  297,  52  L.  Ed.  498,  28  Sup. 
Ct.  301,  both  holding    combination  of    labor    organizations  to  compel 
manufacturer  whose  goods  are  sold  in  other  States  to  unionize  his  shops, 
and  on  his  refusal  to  boycott  his  goods  in  other  States,,  was  in  viola- 
tion of  Anti-trust  Act;  The  Eliza  Lines,  199  U.  S.  129,  50  L.  Ed.  119,  26 
Sap.  Ct.  8,  justifiable  abandonment  of  vessel  because  of  peril  of  seas 
18  such  renunciation  of  contract  of    affreightment  as    entitles    cai^o 
owner  to  refuse  to  go  on  with  voyage;  United  States  v.  Grand  Trunk 
By.  Co.,  225  Fed.  286,  holding  overt  acts  of  rebating  provable  in  prose- 
cution for  conspiracy  to  violate  laws  by  g^vin,^  rebates ;  Buckeye  Powder 
Co.  V.  E.  I.  Du  Pont  De  Nemours  Powder  Co.,  196  Fed.  521,  holding 
declaration  alleging  conspiracy  to  monopolize  interstate  commerce  not 
bad  for  duplicity  in  alleging  making  of  contracts,  which  were  steps  in 
conspiracy;  United  States  v.  John  Reardon  &  Sons  Co.,  191  Fed.  466, 
459,  indictments  held  insufficient  to  charge  combination  in  Massachu- 
setts in  restraint  of  interstate  trade  where  overt  acts  were  cpmmitted 
outside  State;  O'Brien  v.  People,  216  111.  366,  108  Am.  St  Rep.  219,  76 
N.  E.  112,  determining  sufficiency  of  bill  to  enjoin  picketing  by  strikers ; 
United  Shoe  Mach.  Co.  v.  La  Chapelle,  212  Mass.  485,  Ann.  Oas.  1913D, 
715,  99  N.  £.  293,  holding  scheme  by  which  makers  of  shoe  machinery 
^ere  combined  to  control    nine-tenths  of  commerce  of    country,  was 
monopoly;  State  v.  Virginia-Carolina  Chemical  Co.,  71  S.  C.  569,  51 
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S.  E.  464,  holding  transfer  by  dealers  in  fertilizers  of  their  business  to 
one  dealer  on  agreement  not  to  engage  in  fertilizer  business  in  State 
for  term  of  years,  violates  State  Anti-trust  Act. 

Distinguished  in  Jaster  v.  Currie,  198  U.  S.  148,  49  L.  Ed.  990,  25 
Sup.  Ct.  614,  as  to  whether  notice  to  take  deposition  of  plaintiff  in  other 
State  in  another  action  pending  in  first  State  in  order  to  serve  him 
with  process  in  action  in  State  where  deposition  was  to  be  taken,  was 
fraud  on  jurisdiction;  United  States  v.  Reading  Co.,  183  Fed.  456,  470, 
holding  series  of  contracts  between  interstate  carriers  and  majority  of 
independent  coal  operators  to  market  all  coal  of  latter,  for  all  time, 
for  agreed  percentage  of  price,  did  not  evidence  conspiracy  in  restraint 
of  interstate  trade  in  violation  of  Anti-trust  Act;  Camors-McConnell 
Co.  V.  McConnell,  140  Fed.  416,  upholding  contract  for  sale  of  busi- 
ness providing  that  seller  will  not  enter  into  competing  business:  dis- 
senting opinion  in  Hyde  v.  United  States,  225  U.  S.  387,  Ann.  Oas. 
1914A,  614,  56  L.  Ed.  1134,  32  Sup.  Ct.  793,  majority  holding  overt  act 
in  one  district  performed  by  one  of  parties  who  had  conspired  in 
another  district,  gave  jurisdiction  to  all  conspirators  in  district  where 
act  committed. 

Relation  of  contract  or  combination  to  interstate  commerce  to 
bring  it  within  Federal  Anti-trust  Act.  Note,  10  L.  R.  A.  (N.  8.) 
278. 

An  injunction  will  issue  at  suit  of  the  United  States  to  restrain  acts 
in  pursuance  of  a  combination  to  monopolize  interstate  commerce. 

Approved  in  Kirby  v.  Union  Pac.  Ry.  Co.,  51  Colo.  521,  Ann.  Gas. 
1913B,  461,  119  Pac.  1047,  and  Bitterman  v.  Louisville  etc.  R.  R.  Co., 
207  U.  S.  228,  12  Ann.  Gas.  693,  62  L.  Ed.  184,  28  Sup.  Ct.  91,  both  hold- 
ing equity  could  enjoin,  at  suit  of  railroad,  dealing  in  nontransferable 
railway  tickets;  New  York  etc.  R.  R.  Co.  v.  Interstate  Commerce  Com- 
mission, 200  U.  S.  404,  50  L.  Ed.  526,  26  Sup.  Ct.  272,  carrier  adjudged 
to  have  violated  Interstate  Commerce  Act  in  specific  particular  may  be 
restrained  from  further  like  violations;  Dr.  Miles  Medical  Co.  v. 
Jaynes  Drug  Co.,  149  Fed.  841,  upholding  sufficiency  of  bill  by  manu- 
facturer of  proprietary  medicines  sold  only  to  dealers  having  direct 
contracts  with  complainant  to  enjoin  defendant,  for  inducing  customers 
to  break  contracts ;  United  States  v.  Atchison  etc.  Ry.  Co.,  142  Fed.  191, 
construing  injunctions  against  rebates;  Reece  Folding  Machine  Co.  v. 
Fenwick,  140  Fed.  290,  2  L.  R.  A.  (N.  S.)  1094,  72  C.  C.  A.  39,  to  point 
that  no  order  for  discovery  will  be  granted  beyond  what  case  suggests; 
United  States  v.  MacAndrews  &  Forbes  Co.,  149  Fed.  830,  arrangement 
between  two  corporations  controlling  eighty-five  per  cent  of  licorice 
paste  consumed,  by  which  they  ceased  competition,  fixed  prices,  appor- 
tioned customers  and  advanced  price,  violates  Anti-trust  Act. 

Distinguished  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  77,  Ann. 
Gas.  1912D,  734,  34  L.  R.  A.  (N.  S.)  834,  55  L.  Ed.  652,  31  Sup.  Ct.  502, 
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holding  injunction  Was  not  remedy  when  it  would  inflict  serious  injury 
on  public  by  eausing  cessation  of  interstate  commerce  on  necessary 
commodity;  United  States  v.  United  States  Steel  Corporation,  223  Fed. 
59,  United  States  v.  E.  I.  Du  Pont  De  Nemours  &  Co.,  188  Fed.  154,  and 
United  States  v.  Eastman  Kodak  Co.,  226  Fed.  81,  all  holding  dissolution 
of  offending  monopoly  necessary  part  of  relief;  Sweet  v.  G.  W.  Bromley 
&  Co.,  154  Fed.  756,  denying  preliminary  injunction  against  alleged 
pirating  of  copyrighted  matter  on  ground  that  it  would  not  clearly 
inform  defendants  what  to  do  and  what  not  to  do. 

Miscellaneous.  Cited  in  Carroll  v.  Greenwich  Ins.  Co.,  199  U.  S.  409, 
50  L.  Ed.  249,  26  Sup.  Ct.  66,  upholding  Iowa  Code,  §  1754,  making  it 
unlawful  for  insurance  companies  to  agree  as  to  rates,  manner  of  doing 
business  or  commissions;  Arnold  v.  Weil,  157  Fed.  431,  to  point  that 
overt  act  remains  or  continues  original  offense^ of  conspiracy  to  defraud 
United  States  of  public  land;  United  States  v.  Milwaukee  etc.  Transit 
Co.,  145  Fed.*  1010,  upholding  equity  jurisdiction  to  enjoin,  at  instance 
of  United  States,  carriers  from  rebating  in  violation  of  Elkins  law. 

IM  XJ.  8w  408-^406,  49  I..  Ed.  627,  25  8np.  Ot.  286,  SMALL  T.  EAXE8TBAW. 

A  naMenee  for  voting  purposes  in  another  precinct  precludes  an  entrj- 
maa  twmm.  daiming  residence  for  homestead  purposes  on  land  claimed. 

Approved  in  United  States  v.  Murphy,  193  Fed.  804,  holding  evidence 
failed  to  show  residence  of  homestead  claimant  on  land  claimed. 

196  XT.  a  407-^16,  49  I..  Ed.  529,  26  Sup.  Ct.  362,  HAMBXXXO  AMBBIOAK 
8.  S.  CO.  V.  GRUBE. 

Ceflsion  of  Sandy  Hook  by  New  Jersey  to  TTnited  States  did  not  trans- 
fer Jurisdiction  over  littoral  waters  beyond  low-water  mark. 

Approved  in  Louisiana  v.  Mississippi,  202  U.  S.  51,  50  L.  Ed.  981,  26 
Sup.  Ct.  408,  determining  honndary  between  Louisiana  and  Mississippi ; 
United  States  v.  Neward  Meadows  Imp.  Co.,  173  Fed.  427,  holding  point 
in  ocean  within  one  league  of  Sandy  Hook  was  within  Federal  district 
of  New  Jersey. 

196  U.  8.  416-^31,  49  L.  Ed.  533,  25  Sup.  Ct.  369,  McDANIEL  V.  TBATLGR. 

A  Federal  court  has  Jurisdiction  in  a  proper  case  to  deprive  defendants 
of  the  fruits  of  orders  in  probate  court  of  State  which  were  obtained  by 
fraud. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  122,  128,  69  L.  Ed. 
497,  499,  35  Sup.  Ct.  255,  holding  Circuit  Court  had  jurisdiction  to 
enjoin  enforcement  of  judgment  of  State  court  obtained  without  service ; 
Pulver  v.  Leonard,  176  Fed.  590,  holding  Federal  court  could  set  aside 
order  of  probate  court  procured  by  fraud. 

Where  liabilities  of  defendants  are  Joint,  aggregate  amount  is  amount 
In  dispute  to  determine  Jurisdiction  of  Circuit  Court. 

Approved  in  Conway  v.  Owensboro  Savings  Bank  etc.  Co.,  165  Fed. 
S26,  Conway  v.  Owensboro  Sav.  Bank  etc.  Co.,  185  Fed.  953,  and  Robert- 
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son  V.  Conway,  188  Fed.  582, 110  C.  C.  A.  377,  all  holding  Federal  eoort 
had  jurisdiction  of  creditor's  snit  against  stockholders  where  amounts 
due  former  from  corporation  exceeded  two  thousand  dollars,  and 
amounts  due  corporation  from  some  stockholders  exceeded  two  thou- 
sand dollars. 

Distinguished  in  Troy  Bank  ▼.  Whitehead,  184  Fed.  934,  holding 
holders  of  two  notes  received  hy  same  lien  could  not  join  to  give  juris- 
dictional amount;  Shewalter  v.  Lexington,  143  Fed.  164,  in  Federal  suit 
to  quiet  title  to  land  as  against  street  improvements  certificates  amount- 
ing to  less  than  two  thousand  dollars,  amount  of  certificates  and  not 
value  of  land  determines  amount  in  dispute ;  Sittger  v.  Singer,  122  Tenn. 
686,  687,  126  8.  W.  1089,  holding  amounts  allowed  different  attorneys 
as  fees  could  not  be  joined  to  give  jurisdiction  of  their  appeal  to 
Supreme  Court. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
6  Ann*  Oas.  491. 

Miscellaneous.  Cited  in  McDaniel  v.  Traylor,  212  U,  S.  430,  53  L.  Ed. 
585,  29  Sup.  Ct.  343,  referring  historically  to  principal  case;  E.  A. 
Holmes  &  Co.  v.  United  States  Fire  Ins.  Co.,  142  Fed.  864,  suit  by 
holder  of  two  policies  issued  by  same  company  not  removable  where 
amount  sued  on  on  each  policy  is  less  than  two  thousand  dollars. 

196  V.  a  432-446,  49  It.  Ed.  640,  25  Sup.  Ot.  875,  NEW  MEXIOO  EX  UEU 
CALEDONIAN  COAL  CO.  ▼.  BAKEB. 

In  mandamns  against  Judge  of  territory  who  dies  after  appeal  and  whose 
successor  consents  that  action  be  revived  against  him,  Supreme  Court  can 
substitute  name  of  successor  for  that  of  original  appellee. 

Approved  in  Pullman  Co.  v.  Croom,  231  U.  S.  576,  577,  58  L.  Ed.  877, 
34  Sup.  Ct.  182,  holding  where  State  officer  died  pending  appeal  from 
injunction  against  his  enforcing  State  statute,  action  abated;  Richard- 
son v.  McChesney,  218  U.  S.  493,  54  L.  Ed.  1122,  31  Sup.  Ct.  43,  holding 
in  suit  against  Secretary  of  State  to  compel  certifying  nominees  for 
Congress  successor  could  not  be  substituted. 

Distinguished  in  Eureka  Pipe  Line  Co.  v.  Riggs,  75  W.  Va.  358,  83 
S.  E.  1023,  holding  mandamus  against  sheriff  by  holder  of  order  of 
exoneration  from  taxes  to  compel  payment  of  excess  taxes  did  not  abate 
by  death  of  sheriff. 

Service  on  the  president  of  a  railroad  company  whUe  passing  through 
a  State  as  a  passenger  is  not  personal  service  on  a  Federal  corporation 
having  offices  only  In  other  States.  The  ownership  of  land  and  bringing 
suit  in  State  to  protect  such  land  does  not  locate  the  corporation  for  purpose 
of  a  personal  action  against  it. 

Approved  in  Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  194, 
59  L.  Ed.  912,  35  Sup.  Ct.  579,  holding  judgment  against  foreign  cor- 
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poiation  as  rendered  without  serviee  and  hearing,  is  void;  Clark  v. 
Wells,  203  U.  S.  171,  61  L.  Ed.  141,  27  Sap.  Gt.  43,  holding  judgment  in 
personam  on  substituted  serviee,  is  void;  Michigan  Aluminum  Foundry 
Co.  V.  Aluminum  Castings  Co.,  190  Fed.  883,  holding  foreign  corporation 
maintaining  office  and  agent  in  State  was  ''doing  business"  therein  so 
as  to  be  subject  to  suit  in  Federal  court  in  that  State;  Aikmann  v. 
Sanderson  &  Porter,  122  La.  268,  47  South.  601,  holding  statute  pro- 
viding for  acquiring  jurisdiction  by  service  outside  State,  is  void;  dis- 
senting opinion  in  Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co., 
53  Ind.  App.  655,  100  N.  £.  861,  majority  holding  jurisdiction  acquired 
by  service  on  designated  agent  of  foreign  corporation  doing  business 
in  State,  though  his  authority  withdrawn,  when  no  other  agent  ap- 
pointed; Nichols  V.  Vaughan,  217  Mass.  551,  105  N.  E.  377,  and  Old 
Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass.  209,  40  L.  B.  A. 
(N.  S.)  S14,  89  N.  E.  215,  both  arguendo. 

Distinguished  in  Bankers'  Surety  Co.  v.  Town  of  Holly,  219  Fed.  102, 
134  C.  C.  A.  536,  holding,  under  facts,  service  on  commissioner  of 
insurance  was  valid  service  on  foreign  insurance  eompcmy. 

Service  on  corporation  not  doing  business  in  State,  as  basis  of  per- 
sonal judgment.    Note,  8  L.  R.  A.  (N.  8.)  540. 

196  V.  8.  447-467,  49  L.  Ed.  546,  26  8np.  Ct.  289,  SMIUEr7  T.  KANSAS. . 

In  cases  coming  from  a  State  court,  the  Supreme  Court  will  not  review 
the  soAciency  of  the  evidence. 

Approved  in  Chrisman  v.  Miller,  197  U.  S.  319,  49  L.  Ed,  772,  25  Sup. 
Ct.  468,  following  rule. 

The  interpretation  placed  by  highest  court  of  State  on  a  State  statute 
is  conclusive  in  United  States  Supreme  Court. 

Approved  in  Martin  v.  West,  222  U.  S.  196,  86  L.  B.  A.  (N.  8.)  592, 
56  L.  Ed.  162,  92  Sup.  Ct.  42,  applying  rule  to  statute  giving  lien  on 
vessels  for  torts;  Gatewood  v.  North  Carolina,  203  U.  S.  541,  61  L.  Ed. 
809,  27  Sup.  Ct.  167,  applying  rule  to  statute  prohibiting  *T)ucket-shops" ; 
Jack  V.  Kansas,  199  U.  S.  379,  50  L.  Ed.  286,  26  Sup.  Ct.  73,  objection 
that  testimony  in  examination  under  Kansas  Anti-trust  Act  of  1897  will 
inerinainate  witness  as  violator  of  Federal  anti-trust  law  is  not  de- 
privation of  liberty  without  due  process;  National  Cotton  Oil  Co.  v. 
Texas,  197  U.  S.  130,  49  L.  Ei  694,  25  Sup.  Ct.  379,  applying  rule  in 
construing  Texas  Anti-trust  Act  of  1899;  Trujillo  v.  Succession  of 
Rodriguez,  233  Fed.  212,  applying  rule  to  statute  relating  to  riparian 
rights ;  New  York  Cent.  etc.  R.  Co.  v.  Price,  159  Fed.  332,  16  L.  R.  A. 
(N.  S.)  1103,  86  C.  C.  A.  502,  applying  rule  to  railroad  fence  law ;  Sea- 
board Air  Line  Ry.  Co.  v.  Railroad  Commission,  155  Fed.  799,  applying 
rule  to  provision  of  Constitution  giving  corporations  right  to  sue;  Love 
V.  Busch,  142  Fed.  432,  73  C.  C.  A.  545,  applying  rule  to  enforceability 
of  local  option  statutes  in  criminal  proceedings. 
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The  oTemilliig  of  its  earlier  dedsioiui  by  a  State  court  does  not  amoant 
to  a  deprivation  of  property  without  due  process  of  law. 

Approved  in  Harris  v.  Woodard,  144  Ga.  214,  86  S.  E.  1098,  followingr 
rule. 

Kansas  statute  of  Siarch  8,  1897,  defining  and  prohibiting  trusts  is  not 
void  under  Fourteenth  Amendment  as  to  one  convicted  thereunder,  of  com- 
bining wl^  others  to  pool  and  fix  price,  divide  net  earnings  and  prevent 
competition,  in  purchase  and  sale  of  grain. 

Approved  in  State  v.  Wilson,  73  Kan.  357,  84  Pac.  742,  upholding  same 
statute ;  Carroll  v.  Greenwich  Ins.  Co.,  199  U.  S.  409, 60  L.  Ed.  249, 26  Sup. 
Ct.  66,  upholding  Iowa  Code,  §  1754,  prohibiting  combinations  of  insur- 
ance companies  to  control  rates,  manner  of  doing  business  or  agent's  com- 
missions ;  United  States  v.  Standard  Oil  Co.,  173  Fed.  187,  holding  void 
under  Anti-trust  Act,  combination  of  oil  companies  by  means  of  holding 
company,  to  restrain  trade ;  Grenada  Lumber  Co.  v.  Mississippi,  217  U.  S. 
442,  54  L.  Ed.  881,  30  Sup.  Ct.  535,  upholding  Mississippi  anti-trust 
statute ;  Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  107,  68  L,  Ed,  428,  29 
Sup.  Ct.  220,  upholding  Texas  anti-trust  statute;  State  v.  Duluth  Board 
of  Trade,  107  Minn.  535,  23  L.  R.  A.  (N.  8.)  1260,  121  N.  W.  406,  407, 
holding  rules  of  board  of  trade  in  regard  to  sales  of  grain  were  not  in 
violation  of  State  anti-trust  laws ;  Territory  v.  Long  Bell  Lumber  Co.,  22 
OkL  905,  99  Pac.  917,  upholding  Oklahoma  anti-trust  statute;  Ealey  v. 
Chicago  etc.  Ry.  Co.,  138  Wis.  231,  119  N.  W.  316,  upholding  statute 
declaring  void  contracts  of  railroads  limiting  liability  for  injuries  to 
employees. 

Constitutionality  of  statutes    designed  to  prevent   monopolies  and 
trusts.    Note,  6  Ann.  Gag.  846,  847. 

Combination  among  produce  buyers  as  monopoly.    Note,  12  L.  R.  A. 
(N.  S.)  162. 

A  party  who  does  not  show  himself  to  be  included  among  ttLoae  on 
whom  an  alleged  unconstitntional  statute  operates  cannot  complain  of  it. 

Approved  in  Darnell  v.  Indiana,  226  U.  S.  398,  57  L.  Ed.  272,  33  Sup. 
Ct.  120,  Interstate  Commerce  Commission  v.  Chicago  Ry.  Co.,  218  U.  S. 
109,  64  L.  Ed.  967,  30  Sup.  Ct.  660,  Larabee  v.  DoUey,  175  Fed.  381, 
and  State  v.  Sutton,  83  N.  J.  L.  48,  84  Atl.  1058,  all  following  rule; 
Crocker  v.  Scott,  149  Cal.  582,  87  Pac.  105,  arguendo. 

Who  may  raise  objection  to  constitutionality  of  statute  or   ordi- 
nance.   Note,  19  Ann.  Oas.  176. 

Miscellaneous.  Cited  in  Rose  v.  Kansas,  203  U.  S.  580,  61  L.  Ed.  326» 
27  Sup.  Ct.  779,  and  Thomas  v.  Kansas,  205  U.  S.  536,  61  L.  Ed.  919,  27 
Sup.  Ct.  789,  both  dismissing  for  want  of  jurisdiction;  United  States  v. 
Ju  Toy,  198  U.  S.  263,  49  L.  Ed.  1044,  25  Sup.  Ct.  644,  decision  of  Sec- 
retary of  Commerce  affirming  denial  of  immigration  officer  of  right  of 
Chinese  to  enter  is  conclusive  on  habeas  corpus,  though  Chinese  claims 
to  be  citizen. 
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196  XT.  a  459-466,  49  L.  Ed.  551,  25  Sap.  Ot  SIX,  AIJ£N  ▼.  ALLSOHAKY 
CO. 

The  mere  eoiiBtriictioii  by  State  court  of  tbe  statute  of  aaother  State, 
wltboQt  questioning  its  Talldlty,  does  not  present  a  Federal  question  or 
deny  to  tbe  statute  full  faith  and  credit. 

Approved  in  Western  Life  Indemnity  Co.  v.  Rupp,  235  U.  S.  275,  59 
L.  Ed.  225,  35  Sup.  Ct.  37,  Louisville  etc.  R.  R.  Co.  v.  Melton,  218  U.  S. 
51,  54  L.  Ed.  927,  30  Sup.  Ct.  676,  Smithsonian  Institution  v.  St.  John, 
214  U.  S.  29,  53  L.  Ed.  898,  214  Sup.  Ct.  19,  and  Carey  v.  Schmeltz, 
221  Mo.  135,  139,  119  S.  W.  947,  948,  all  following  rule;  Swing  v. 
Western  Lumber  Co.,  205  U.  S.  279,  51  JLi.  Ed.  801,  27  Sup.  Ct.  497, 
holding  Federal  question  not  presented  where  State  court  holds  foreign 
insurer  cannot  recover  assessments  on  policy  issued  in  State  because 
it  has  not  complied  with  State  laws. 

Where  tbe  laws  of  a  State  prohibit  foreign  corporations  from  doing  busi- 
ness except  on  certain  conditions,  and  where  a  contract  made  without  such 
compliance  is  sued  on  in  the  court  of  another  State,  and  it  is  there  held 
that  the  contract  Is  not  void  under  the  law  of  the 'former  State,  it  Is  en- 
forceable in  the  courts  of  the  latter. 

Approved  in  Johnson  v.  New  York  Breweries  Co.,  178  Fed.  515,  101 
C.  C.  A.  639,  and  David  Lupton's  Sons  Co.  v.  Automobile  Club,  225 
U.  S.  499,  Ann.  Gas.  1914A,  699,  56  L.  Ed.  1181,  32  Sup.  Ct.  711,  both 
holding  New  York  corporation  law  did  not  make  void  contracts  of  for- 
eign corporations  not  complying  with  laws  of  State,  but  only  prohibited 
suit  thereon  in  State  courts,  and  suit  lay  thereon  in  Federal  court; 
Loomis  V.  People's  Const.  Co.,  211  Fed.  457,  128  C.  C.  A.  126,  where 
State  court  holds  that  statute  provides  that  contracts  of  foreign  cor- 
porations doing  business  in  State  without  complying  with  its  laws  shall 
be  wholly  void,  no  suit  lies  thei*ein  in  Federal  court. 

Enforceability  in  Federal  court,  or  court  of  another  State,  of  con- 
tract of  foreign  corporation  not  complying  with  conditions  of 
doing  business.    Note,  26  L.  R.  A.  (N.  8.)  1000,  1003. 

196  U.  S.  466-480,  49  L.  Ed.  556,  25  Sup.  Ot.  297,  OOBBY  T.  BALTIMOBB. 
A  State  may  tax  stock  in  domestic  corporations  owned  by  nonresidents. 
Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  191,  60  L.  Ed.  599,  36 
Sup.  Ct.  268,  holding  memberships  in  chamber  of  commerce  owned  by 
nonresidents  were  taxable  where  exchange  located;  Hawley  v.  City  of 
Maiden,  232  U.  S.  12,  Ann.  Gas.  19160,  842,  58  L.  Ed.  483,  34  Sup.  Ct. 
201,  upholding  State  tax  on  shares  held  by  residents  in  foreign  corpora- 
tions; Hahnis  Distilling  Co.  v.  Mayor  etc.  of  Baltimore,  216  U.  S.  293, 
54  L.  Ed.  485^  30  Sup.  Ct.  326,  upholding  State  tax  against  foreign  cor- 
porations on  personal  property  stored  in  State;  Covington  v.  First 
Nat.  Bank,  198  U.  S.  112,  49  L.  Ed.  969,  25  Sup.  Ct.  562,  construing 
Kentucky  act  of  1900,  taxing  national  bank  shares;  Bellows  Falls 
Power  Co.  v.  Commonwealth,  222  Mass.  55,  62,  Ann.  Oas.  19160,  8S4| 
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109  N.  E.  894;  897,  upholding  tax  on  shares  of  stock  in  Vermont  cor- 
poration owned  by  domestic  corporation,  though  also  taxed  in  Vermont. 

Wbere  tlie  liability  of  nonresident  stockboldera  for  taxes  on  stock  ex- 
ists undo:  State  laws  when  corporation  Is  czeated,  it  becomes  a  condition  of 
the  charter  though  not  expressed. 

Approved  in  Interstate  Consol,  Street  Ry.  €o.  v.  Massachusetts,  207 
U.  S.  85,  12  Ann.  Gas.  556,  52  L.  Ed.  114,  28  Sup.  Ct.  26,  holding  pro- 
visions of  another  statute  may,  by  reference,  be  incorporated  in  a  cor- 
porate charter  with  same  effect  if  set  out;  dissenting*  opinion  in  Lank- 
ford  V.  Menefee,  46  Okl.  246,  145  Pac.  381,  majority  holding  general 
banking  law  did  not  become  part  of  charter  of  trust  company  organized 
under  Trust  Company  Act. 

Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  R.  A.  1915G,  908,  944,  945. 

196  U.  S.  48(M502,  49  la.  Ed.  563,  26  Sup.  Ot.  831,  VANBEBBIIiT  ▼.  EID- 
BfAK. 

• 

Where  a  legacy  under  the  wiU  of  one  dying  in  September,  1899,  was  to 
be  held  in  trust,  the  legatee  to  receive  the  income  until  of  certain  age,  which 
would  be  later  than  1902,  when  he  would  receive  principal,  sections  29 
and  30  of  the  War  Revenue  Act  of  June  13,  1898,  did  not  authorize  assess- 
ment and  collection,  prior  to  the  vesting  of  such  rights  by  possession  of  sny 
tax  in  respect  to  any  rights  or  interests  of  legatee,  excepting  present  rights 
to  receive  income. 

Approved  in  Uterhart  v.  United  States,  240  U.  S.  603,  605,  60  L.  Ed. 
821,  822,  36  Sup.  Ct.  418,  holding  interests  of  residuary  legatee,  under 
will  as  construed  by  State  court,  were  continj^ent,  within  meaning  of 
refunding  act ;  United  States  v.  Jones,  236  U.  S.  109,  110,  112,  115,  Ann. 
Gas.  1916A,  316,  59  L.  Ed.  489,  490,  491,  35  Sup.  Ct.  261,  and  McCoach 
.  V.  Pratt,  236  U.  S.  566,  59  L.  Ed.  721,  35  Sup.  Ct.  421,  both  holding  in- 
terests of  residuary  legatees  were,  under  terms  of  will,  contingent 
only;  Rosenfeld  v.  Scott,  232  Fed.  510,  holding  under  will  creating  trust 
for  eleven  years,  during  which  annual  income  was  to  be  paid  to  bene- 
ficiaries, and  they  were  to  receive  corpus  at  end,  present  value  of  legacy 
to  each  is  taxable;  United  States  v.  Priest,  210  Fed.  337,  holding  tax 
imposed  on  legacies  by  act  of  June  13,  1898,  was  excise  duty  on  passing 
of  absolute  right  in  property  and  was  lien  on  property,  and  primary 
duty  to  pay  rested  on  executors;  Beer  v.  Moffatt,  209  Fed.  783,  126 
C.  C.  A.  503,  holding,  under  terms  of  will,  legacies  were  vested;  West- 
hus  V.  Union  Trust  Co.,  164  Fed.  801,  90  C.  C.  A.  441,  Beer  v.  Moffatt, 
192  Fed.  988,  990,  and  Muenter  v.  Union  Trust  Co.,  195  Fed.  482,  115 
C.  C.  A.  390,  all  holding  legacy  in  trust  to  pay  net  income  for  term  of 
years  created  vested  interest;  Ward  v.  Sage,  186  Fed.  9,  108  C.  C.  A. 
413,  legacy  contingent  on  death  held  not  subject  to  tax;  Farrell  v. 
United  States,  167  Fed.  643,  644,  holding  interest  of  heir  in  personalty 
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prior  to  expiration  of  time  for  proving  claims  against  estate  was  con- 
tingent; Title  Guarantee  etc.  Co.  v.  Ward,  164  Fed.  462,  464,  465,  469, 
devise  in  trust  with  income  to  be  paid  to  beneficiaries  considered  and 
held  to  create  vested  interest;  Lynch  v.  Union  Trust  Co.,  164  Ted.  164, 
90  C.  C.  A.  147,  holding  right  to  receive  stated  share  of  net  income 
from  residuary  estate  was  not  subject  to  tax;  Blair  v.  Herold,  150  Fed. 
203,  where  testator,  his  son  and  others  formed  partnership,  under 
articles  providing  that  death  of  partner  should  not  dissolve  firm,  and 
on  testator's  death  his  share  should  vest  in  son,  son's  rights  vested 
independent  of  will  and  were  not  liable  to  inheritance  tax ;  Union  Trust 
Co.  V.  Lynch,  148  Fed.  51,  52,  53,  54,  55,  where  legatees  took  only  income 
from  respective  shares  until  they  reached  certain  age,  which  did  not 
occur  till  after  repeal  of  War  Revenue  Act,  interest  of  legatees  for 
tax  purposes  was  value  of  income  received  prior  to  repeal  of  Revenue 
Act;  Kahn  v.  Herold,  147  Fed.  584,  where,  at  time  inheritance  tax  as- 
sessed on  value  of  life  estate,  life  tenant  had  died,  use  of  life  tables  to 
determine  value  of  life  estate  improper;  Herold  v.  Shanley,  146  Fed. 
22,  76  C.  C.  A.  478  (affirming  Shanley  v.  Herold,  141  Fed.  429),  hold- 
ing where  testator  left  residuary  estate  in  trust  till  death  or  remarriage 
of  widow,  when  it  was  to  go  to  sons,  meanwhile  income  to  go  to  sons 
and  widow,  interest  of  sons  during  widow's  unmarried  life  not  liable 
to  inheritance  tax;  Disston  v.  McClain,  143  Fed.  192,  bequest  to  trustees 
to  invest  and  pay  from  income  to  a  certain  annuity,  is  subject  to  inheri- 
tance tax;  Shanley  v.  Herold,  141  Fed.  425,  429,  bequest  to  person  when 
he  reaches  certain  age  is  not  taxable  under  inheritance  tax -act  before  such 
age  reached ;  Brown  v.  Kinney,  137  Fed.  1018,  70  C.  C.  A.  679,  reversed 
on  authority  of  principal  case ;  Estate  of  Hite,  15^  Cal.  396,*  Ann.  Gas. 
19120, 1014,  82  K  B.  A.  (N.  S.)  1167,  113  Pac.  1074,  holding  inheritance 
tax  assessable  only  on  amount  of  property  remaining  after  paying  all 
lawful  charges;  State  Street  Trust  Co.  v.  Stevens,  209  Mass.  378,  95 
K.  £.  852,  holding  where  title  to  bonds  was  transferred  during  life,  but 
possession  was  not  to  vest  till  death,  transfer  was  subject  to  succession 
tax;  McLemore  v.  Rainess  Estate,  131  Tenn.  642,  Ann.  Oaa.  1916D,  307, 
176  8.  W.  110,  devise  of  realty  considered  and  held  to  give  contingent 
interest  not  subject  to  inheritance  tax;  dissenting  opinion  in  Hertz  v. 
Woodman,  218  U.  S.  230,  54  L.  Bd.  1012,  30  Sup.  Ct.  621,  majority 
holding  fact  that  testator  died  within  year  prior  to  taking  effect  of 
act  repealing  War  Revenue  Act  of  1898  did  not  relieve  from  taxation 
l^aeies  otherwise  taxable  under  sections  29  and  30  of  that  act;  Hertz 
V.  Woodman,  218  U.  S.  219,  54  L.  Ed.  1008,  30  Sup.  Ct.  621,  Armour 
V.  Roberts,  151  Fed.  850,  and  Thacher  v.  United  States,  149  Fed.  903,  all 
arguendo. 

Distinguished  in  United  States  y.  Fidelity  Trust  Co.,  222  U.  S.  159, 
160,  66  L.  Bd.  141,  142,  32  Sup.  Ct.  59,  holding  legacy  to  pay  net  income 
during  legatee's  life  was  vested  life  interest;  Baldwin  ▼.  Eidman,  202 
XIX— 21 


196  U.  S.  502^11       NOTES  ON  U.  S.  REPORTS.  322 

Fed.  972,  holding  leasehold  passing  under  will  not  subject  to  tax; 
Disston  V.  McClain,  147  Fed.  116,  117,  118,  77  C.  C.  A.  340,  personal 
estate  of  testator  not  subject  to  legacy  tax  as  legacy  of  entirety  for  life 
because  annuity  is  payable  to  beneficiary  out  of  income  from  property 
in  hands  of  trustees. 

Inheritance  taxation,  its  leading  features.    Note,  127  Am.  fit.  Bap. 

1080,  1082. 
Time  for  taxing  future  estates  under  succession  tax  aets.    Note, 
6  Ann.  Gas.  237. 

Computing  value  of  life  estate  or  annuity  for  purposes  of  succes- 
sion tax.    Note,  4ft  L.  R.  A.  (N.  8.)  716. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oas.  1916A,  813. 

196  TT.  8.  502-611,  49  L.  Ed.  571,  25  8np.  Ot.  889,  WESTERN  TIE  it  TIM- 
BER 00.  V.  BROWN. 

Where  bankrupt  was  indebted  to  a  company  where  laborers  pnrcbasel 
supplies  from  him,  and  who  received  payment  for  such  supplies  directly  from 
company  out  of  laborer's  wages,  and  where  company  knowing  him  to  be 
insolvent  withheld  payment  for  supplies  and  applied  it  to  his  debt,  intend- 
ing to  secure  preference,  though  bankrupt  had  no  such  Intention,  sach  de- 
ductions from  pay-roll  were  not  voidable  preference;  nor  could  company 
credit  them  as  set  ofT,  since  they  were  not  mntual  debts  and  credits,  but 
were  collections  made  independently  of  other  transactions  and  as  trustee 
for  bankrupt.    . 

Approved  in  National  Bank  v.  National  Herkimer  County  Bank,  225 
U.  S.  185,  '56  L.  Ed.  1046,  82  Sup.  Ct.  633,  holding  where  indorser  of 
bankrupt's  note  paid  same  and  released  his  own  collateral,  and  charged 
payment  to  bankrupt  to  whom  he  was  indebted,  there  was  no  preference 
to  bank ;  Rector  v.  City  Deposit  Bank  Co.,  200  U.  S.  419,  50  L.  Ed.  538, 
26  Sup.  Ct.  289,  bank,  which  in  paying  clearing-house  check  in  its  favor 
on  another  member,  receives  proceeds  of  checks  presented  by  such  other 
member  for  clearing  next  day,  must  account  to  bankrupt  estate  of  de- 
faulting member  where  clearing-house  eliminated  checks  of  latter; 
Root  Mfg.  Co.  V.  Johnson,  219  Fed.  401,  135  C.  C.  A.  139,  holding,  under 
evidence,  payment  made  from  certain  fund  deposited  under  agreement 
between  owner  and  contractor  to  pay  claims  for  labor  and  materials 
within  four  months  of  bankruptcy  of  contractor  did  not  constitute  pref- 
erence ;  Alvord  v.  Ryan,  212  Fed.  86, 128  C.  C.  A.  539,  holding  money  of 
bankrupt  held  as  security  for  attachment  bond  could  not  be  applied  on 
debt  due  maker  of  bond  by  bankrupt;  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.,  206  Fed.  665,  124  C.  C.  A.  463,  holding,  under  facts, 
receiver  who  received  funds  for  expenses  incurred  in  operating  certain 
leased  lines,  held  same  as  trustee  to  extent  of  his  claim  for  one  who 
furnished  material  for  improvement  of  leased  line;  Chicago  Title  etc. 
Co.  V.  Federal  Trust  &  Sav.  Bank,  192  Fed.  975,  976,  and  Continental 
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etc.  Sav.  Bank  v.  Chicago  Title  etc.  Co.,  199  Fed.  710,  711,  118  C.  C.  A. 
142,  both  holding  return  to  bank  of  its  margin  certificates  issued  to 
bankrupt,  under  arrangement  on  his  bankruptcy  to  take  over  his  out- 
standing taxes,  and  application  of  same  to  debt  of  bankrupt,  was  pref- 
erence; In  re  Dorr,  196  Fed.  297,  116  C.  C.  A.  112,  holding  payment 
while  insolvent  of  money  due  from  bankrupt  because  he  has  used  trust 
funds  in  his  own  business,  constituted  preference;  Debus  v.  Yates,  193 
Fed.  436,  438,  439,  holding  under  evidence,  transfer  by  bankrupt  while 
insolvent,  was  not  intended  to  and  did  not  constitute  preference;  Ger- 
mania  Savings  Bank  etc.  Co.  v.  Loeb,  188  Fed.  290,  110  C.  C.  A.  263, 
holding,  under  evidence  deposits  in  bank  were  applicable  to  debts  to 
bank  of  bankrupt  mercantile  firm;  In  re  Harper,  175  Fed.  425,  holding 
bankrupt 's  unliquidated  claim  for  damages  against  creditor  coul4  be  sot 
off  by  trustee  against  claims  of  creditor;  First  Nat.  Bank  v.  Abbott, 
165  Fed.  859,  91  C.  C.  A.  538,  holding  under  evidence,  bank  taking 
assignment  of  open  accounts  to  secure  notes  owing  to  it  received  same 
as  preference;  Brewster  v.  Goff  Lumber  Co.,  164  Fed.  125,  holding, 
under  evidence,  creditor  of  partnership  obtaining  conveyance  of  prop- 
erty from  one  partner  when  partnership  and  partners  were  insolvent, 
had  knowledge  preference  was  intended;  John  Naylon  &  Co.  v.  Chris- 
tiansen Harness  Mfg.  Co.,  158  Fed.  294,  85  C.  C.  A.  522,  holding  under 
evidence,  payments  by  insolvent  firm  were  preferences,  and  constituted 
acts  of  bankruptcy;  In  re  Hines,  144  Fed.  547,  where,  after  bankrupt 
made  assignment  for  creditors  and  just  before  his  bankruptcy,  his  firm 
paid  debt  against  him,  payment  not  preference;  In  re  Hines,  144  Fed. 
547,  assignment  of  orders  for  work  done  by  on«  who  was  heavily  mort- 
gaged and  had  exhausted  bank  credit,  is  preference  where  assignee  had 
threatened  suit;  English  v.  Ross,  140  Fed.  633,  deed  absolute  intended 
as  security  for  debt  and  not  recorded  for  several  years  and  four  days 
prior  to  bankruptcy  is  preference;  Lynch  v.  Bronson,  80  Conn.  572,  69 
Atl.  540,  reversing  judgment  for  trustee  in  suit  to  recover  alleged  pref- 
erence; Wilson  V.  Mitchell- Woodbury  Co.,  214  Mass.  517,  518,  102  N.  E. 
121,  holding  transfer,  while  insolvent,  of  property  to  holder  of  tliree 
notes,  maturing  at  different  times,  sufficient  to  pay  one  of  them, 
amounted  to  preference;  Hess  v.  Theodore  Hamm  Brewing  Co.,  108 
Minn.  25,  121  N.  W.  233,  and  Hewitt  ▼.  Boston  Straw  Board  Co.,  214 
Mass.  264,  101  N.  E.  425,  both  holding,  under  evidence,  transfer  to  cred- 
itor was  intended  as  preference;  Schmidt  v.  Bank  of  Commerce,  15 
N.  M.  475,  476,  83  L.  B.  A.  (N.  S.)  568,  110  Pac.  614,  holding  in  suit 
against  bank  to  recover  preference,  bank  could  not  uige  right  to  set  off 
deposits  against  debt  where  preference  solicited  by  it;  Morris  v. 
Windsor  Trust  Co.,  213  N.  Y.  29,  30,  32,  Aim.  Oas.  19160,  972.  106  N.  E. 
754,  755,  holding  party  sued  for  conversion  of  pledge  could  not  set  up 
as  counterclaim  rights  based  on  contracts  not  connected  with  conver- 
sion and  growing  out  of  indorsement  of  notes  by  bankrupt;  Rodolf  v. 
First  Nat.  Bank,  30  Okl.  637,  41  L.  B.  A.  (N.  S.)  204,  121  Pac.  632, 
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holding  complaint  to  recover  alleged  preference  given  by  partnership 
must  show  firm  and  partners  individually  were  insolvent  at  time  of 
transfer. 

Distinguished  in  Continental  etc.  Trust  ft  Sav.  Bank  v.  Chicago  Title 
etc.  Co.,  229  U.  S.  445,  57  L.  Ed.  1278,  33  Sup.  Ct.  829,  holding  arrange- 
ment involved,  made  between  bank  and  grain  broker,  for  transfer  of 
certificates  of  deposit  held  as  collateral  for  dealings  in  grain  on  board 
of  trade,  was  not  illeg^al  preference,  and  did  not  come  within  Bank- 
ruptcy Act,  section  68a;  In  re  Searles,  200  Fed.  895,  holding  creditor 
of  bankrupt  holding  note  secured  by  collateral,  and  another  unsecured, 
could  apply  surplus  from  sale  of  collateral  on  unsecured  note;  Kim- 
merle  V.  Farr,  189  Fed.  298,  300,  305,  111  C.  C.  A.  27,  holding  evidence 
insufficient  to  show  transfer  of  mortgage  by  bankrupt  as  security  was 
intended  as  preference,  or  received  in  belief  it  was  such ;  Hardy  ▼.  Gray, 
144  Fed.  926,  75  C.  C.  A.  562,  holding  creditor  indirectly  repurchasing 
goods  from  debtor  had  reasonable  cause  to  believe  preference  intended. 

Setoff  under  American  bankruptcy  acts.  Note,  Ann.  0a3.  19160, 
975,  980. 

Validity  of  transfer  to  secure  pre-existing  debt  within  four  months 
of  bankruptcy,  in  absence  .of  fraudulent  intent  or  reasoiiable 
cause  to  believe  it  a  preference.    Note,  15  L.  B.  A.  (N.  S.)  375. 

Bankrupt's  intent  to  create,  as  condition  of  voidable  preference 
under  section  60b.    Note,  33  L.  B.  A.  (N.  S.)  560. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceeding. 
Note,  16  Ann.  Oasi  1018. 

196  17.  S.  511-^516^  49   L.  Ed.  676,  26  Sup.  Ot  S22,  XJKITED  STATES  T« 
ENGABD. 

Not  cited. 

196  U.  S:  516^28,  49  L.  Ed.  577,  26  Sup.  Ot  306,  THOMPSON  T.  FAIB- 
BANKS 

Whether,  and  to  what  extent,  a  chattel  mortgage,  which  iudndes  after- 
aciialred  property,  is  valid  is  a  local  and  not  a  Federal  question,  and  Supreme 
Court  will  follow  decisions  of  State  court. 

Approved  in  Duffy  v.  Charak,  236  U.  S.  100,  59  L.  Ed.  486,  35  Sup.  Ct. 
264,  upholding  mortgage  embracing  after-acquired  property  with  power 
of  sale  and  substitution  in  mortgagor  under  Massachusetts  law;  Taney 
v.  Penn  Nat.  Bank,  232  U.  S.  180,  58  L.  Ed.  561,  34  Sup.  Ct.  288,  holding 
in  Pennsylvania  delivery  of  distillery  warehouse  certificates  amounted 
to  actual  delivery  of  property  itself ;  Sexton  v.  Kessler  &  Co.,  225  U.  S. 
97,  56  L.  Ed.  1000,  32  Sup.  Ct.  657,  escrow  transaction  intended  to  create 
security  for  debt  held  valid;  In  re  Lutz,  197  Fed.  493,  and  Bryant  v. 
Swofford  Bros.  Dry  Goods  Co.,  214  U.  S.  291,  53  L.  Ed.  1002,  29  Sup.  Ct. 
614^  both  holding  conditional  sale  valid  under  law  of  Arkansas;  Hia- 
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eoek  V.  Variek  Bank,  206  U.  S.  38,  61  L.  Ed.  952,  27  Sup.  Ct.  681, 
eommon-law  duties  of  pledgee  held  waived  by  pledgor  under  law  of  New 
York;  Humphrey  v.  Tatman,  198  U.  S.  92,  95,  49  L.  Ed.  957,  958,  25  Sup. 
Ct.  567,  taking  possession  of  mortgaged  property  under  unrecorded 
chattel  mortgage  is  not  voidable  preference  if  such  possession  is  good 
as  against  trustee  under  State  laws;  In  re  Alden,  233  Fed.  164,  holding 
under  Maine  statutes  chattel  mortgage  must  be  recorded;  Clark  v. 
Grimes,  232  Fed.  191,  holding  chattel  mortgage  invalid  as  to  after- 
acquired  property  in  Maryland;  In  re  Harvey,  212  Fed.  341,  342,  hold- 
ing delivery  of  pledged  property  to  pledgee  subsequent  to  agreement, 
where  valid  under  State  law,  did  not  constitute  preference;  In  re 
Scruggs,  205  Fed.  675,  holding  landlord's  lien  provable  only  against  par^ 
tieolar  property,  of  bankrupt  subject  thereto;  Kiskadden  v.  Steinle,  203 
Fed.  378,  121  C.  C.  A.  559,  holding  stockholder  of  bankrupt  liable  for 
difference  between  par  and  value  of  property  paid  under  Ohio  law ;  In  r^ 
Baney,  202  Fed.  998,  holding  such  mortgi^  void  under  laws  of  Texas; 
In  re  Hamden,  200  Fed.  177,  holding  chattel  mortgage  on  fluctuating 
stock  of  goods  valid  in  New  Mexico,  though  mortgagor  retains  posses- 
sion and  sells  in  course  of  trade;  Merchants'  Nat.  Bank  v.  Roxbury  Disr 
tilling  Co.,  196  Fed.  81,  holding  in  Maryland  delivery  of  distillery  ware- 
house certificate  amounted  to  actual  delivery  of  property  itself;  Detroit 
Trust  Co.  V.  Pontiac  Sav.  Bank,  196  Fed.  33,  115  C.  C.  A.  663,  under 
Michigan  decisions  .chattel  mortgage  is  not  good  against  creditors  be- 
coming such  between  giving  and  filing  of  mortgage;  Rode  v.  Phipps,  195 
Fed.  420,  115  C.  C.  A.  316,  under  Tennessee  decisions  unrecorded  chattel 
mortgage  is  valid  against  trustee;  Swager  v.  Smith,  194  Fed.  764,  114 
C.  C.  A.  482,  holding  deed  of  trust  on  personalty  in  hotel  void  as  against 
creditors  under  West  Virginia  decisions;  In  re  HuxoU,  193  Fed.  853^ 
113  C.  C.  A.  637,  holding  under  Michigan  decisions  unrecorded  chattel 
mortgage  was  void  as  to  all  subsequent  creditors;  Mish'awaka  Woolen 
Mfg.  Co.  V.  Westveer,  191  Fed.  466,  112  C.  C.  A.  109,  sale  held  absolute 
under  Michigan  law;  In  re  Schocnfield,  190  Fed.  60,  holding  transfer 
of  goods  to  oflficer  of  corporation  invalid  under  West  Virginia  law  with- 
out directors'  consent;  In  re  Hartdagen,  189  Fed.  548,  holding  State  law 
controlled  contract  of  maker  of  implements  with  dealer  providing  for 
title  of  goods  and  disposition  of  price  received  from  sales ;  In  re  Hurley, 
185  Fed.  854,  holding  under  Massachusetts  decisions  identity  of  bank- 
rupt with  trustee  did  not  make  trustee  ** party"  to  chattel  mortgage; 
In  re  Mahland,  184  Fed.  746,  holding  Bankruptcy  Act  did  not  render 
chattel  mortgage  on  stock  of  goods  invalid  for  fraud  where  given  for 
present  consideration  in  part,  when  valid  as  to  such  part  under  State 
law;  In  re  Bird,  180  Fed.  233,  assignment  of  equity  of  redemption  in 
pledged  securities  more  than  four  months  before  bankruptcy,  with 
notice  to  pledgee,  held  valid  under  State  law  and  Bankruptcy  Act, 
though  securities  not  actually  delivered  to  such  assignee;  First  Nat. 
Bank  v.  Guarantee  Title  etc.  Co.,  178  Fed.  190, 101  C.  C.  A.  507,  holding 
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bill  of  sale  absolute  in  form  intended  as  security  to  property  retained 
by  debtor  was  void  as  against  receiver  in  bankruptcy  under  Pennsyl- 
vania decisions ;  In  re  Automobile  Livery  Service  Co.,  176  Fed.  795,  796, 
pledge  without  delivery  held  void  under  State  law;  Mattley  v.  Wolfe, 
175  Fed.  623,  holding  trustee  could  not  attack  unrecorded  chattel  mort- 
gage valid  as  against  bankrupt  when  there  were  no  creditors  in  position 
to  set  it  aside;  In  re  MacDougall,  175  Fed.  409,  holding  trustee  took 
life  policy  pledged  to  bankrupt  subject  to  terms  of  trust;  In  re  EUet- 
son  Co.,  174  Fed.  862,  deed  of  trust  held  void  under  State  law;  In  re 
Bement,  172  Fed.  100,  96  C.  C.  A.  412,  holding  unrecorded  conditional 
sale  void  under  Wisconsin  statute ;  In  re  Hersey,  171  Fed.  1007,  holding 
chattel  mortgage  executed  within  two  months  of  bankruptcy  to  secure 
pre-existing  debt  void  under  Iowa  law;  In  re  Braselton,  169  Fed.  962, 
holding  unrecorded  conditional  sale  void  as  against  creditors  giving 
(credit  on  faith  of  apparent  ownership;  Walter  A.  Wood  Co.  v.  Eubanks, 
169  Fed.  933,  95  C.  C.  A.  273,  unregistered  conditional  sale  is  valid 
between  parties  under  North  Carolina  decisions;  In  re  Hickerson,  162 
Fed.  350,  holding  unrecorded  chattel  mortgage  on  stock  of  goods  is  void 
as  against  creditors,  under  Idaho  statute;  In  re  Perkins,  155  Fed.  241, 
holding  unrecorded  conditional  sale  contract  permitting  resale  in  usual 
course  of  business  was  void  as  against  trustee  under  Maine  decisions; 
In  re  E.  M.  Newton  &  Co.,  153  Fed.  844,  83  C.  C.  A.  23,  holding  under 
Arkansas  decisions  conditional  sale  valid  though  providing  for  resale 
in  usual  course  of  business ;  In  re  Marine  Construction  etc.  Co.,  144  Fed. 
652,  75  C.  C.  A.  451,  determining  validity  of  mortgage,  on  after-acquired 
property  under  New  York  law;  Rosenbluth  v.  De  Forest  &  Hotchkiss 
Co.,  85  Conn.  45,  81  Atl.  957,  holding  whether  property  of  bankrupt  was 
exempt  depended  on  local  law;  Co^an  v.  Ward,  215  Mass.  16,  102  N.  E. 
338,  holding  bill  of  sale  given  as  security  more  than  four  months  before 
bankruptcy,  where  grantee  took  possession  during  that  period,  was  valid 
though  statute  required  chattel  mortgage  to  be  recorded;  Godwin  v. 
Murchison  Nat.  Bank,  145  N.  C.  326,  59  S.  E.  156,  assignment  of  prop- 
erty of  bankrupt  held  valid  under  State  law  as  against  trustee;  Mower 
V.  McCarthy,  79  Vt.  149,  118  Am.  St.  Rep.  942,  7  L.  R.  A.  (N.  S.)  418, 
64  Atl.  580,  holding  chattel  mortgage  on  after-acquired  property,  where 
possession  taken  by  mortgagor's  consent  was  valid  against  trustee; 
Debus  V.  Yates,  193  Fed.  450,  and  Federal  Trust  Co.  v.  Bristol  County, 
222  Mass.  47, 109  N.  E.  885,  both  arguendo. 

Distinguished  in  In  re  Burnham,  202  Fed.  764,  disallowing  homestead 
claim  made  by  bankrupt's  wife  after  land  constituting  community  had 
been  converted  into  money;  Reynolds  v.  New  York  Trust  Co.,  188  Fed. 
615,  39  L.  R.  A.  (N.  S.)  891,  110  C.  C.  A.  409,  holding  whether  obliga- 
tion of  contract  nature  arose  on  conversion  of  goods  and  was  available 
on  waiver  of  tort  would  be  determined  by  resort  to  common  law;  Eng- 
lish v.  Ross,  140  Fed.  637,  under  Bankruptcy  Act,  §  60a,  as  amended 
in  1903,  conveyance  absolute  on  face  to  secure  existing  and  subsequently 
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accruing  debt,  not  recorded  till  four  days  prior  to  grantor's  bank- 
ruptcy, is  preference;  W.  B.  Belknap  &  Co.  v.  Lyell,  89  Miss.  205,  42 
South.  801,  bolding  void  deed  of  trust  to  secure  creditor  on  fluctuating 
stock  in  trade  giving  right  to  sell  in  cenrse  of  trade;  Zartman  v.  First 
Nat.  Bank,  189  N.  Y.  273,  12  L.  R.  A.  (N.  8.)  1083,  82  N.  E.  129,  holding: 
mortgage  to  secure  bonds  made  on  shifting  stock,  purporting  to  cover 
after-acquired  property,  not  good  against  trustee  where  possession 
taken  one  day  after  default  and  three  days  before  bankruptcy. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  416. 

The  enforcement  of  a  lien  by  tlie  mortgagee's  taking  ponesslon,  with 
eoiuwnt  of  mortgagor,  of  after-acquired  projierty  coTered  by  ralid  mortgage 
made  and  recorded  prior  to  passage  of  Bankruptcy  Act,  is  not  a  conveyance 
or  transfer  nnder  tke  act;  and  where  it  doee  not  kinder,  delay  or  defraud 
creditors  it  is  not  a  preference,  tkon^  enforced  within  four  months  of  bank- 
mptcy  when  it  was  known  to  mortgagee  that  mortgagor  was  insolyent. 

Approved  in  Fisher  v.  Zollinger,  149  Fed.  59,  60,  79  C.  C.  A.  76,  and 
In  re  National  Valve  Co.,  140  Fed.  681,  both  following  rule;  Coder  v. 
Arts,  213  U.  S.  244,  16  Ann.  Oaa.  1008,  58  L.  Ed.  781,  29  Sup.  Ct.  436, 
upholding  mortgage  executed  within  four  months  of  bankruptcy  to 
secure  existing  debt  where  intent  to  defraud  other  creditors  not  shown ; 
Sieg  v.  Greene,  226  Fed.  960,  holding  taking  possession  of  brick  was  not 
voidable  preference  where  made  under  agreement  that  brick  should  be 
made  for  transferee  and  he  should  advance  money  therefor  to  him; 
Hart  V.  Emmerson-Brantingham  Co.,  203  Fed.  62,  holding  where  seller, 
within  four  months  of  bankruptcy,  took  back  property  sold  bankrupt 
under  conditional  sale  contract,  not  recorded  as  provided .  by  law, 
trustee  could  not  recover  it;  Colston  v.  Austin  Run  Min.  Co.,  194  Fed. 
932,  114  C.  C.  A.  665,  holding  failure  of  debtor  to  discharge  valid  lien 
subsisting  more  than  four  months  before  filing  of  involuntary  petition, 
did  not  constitute  act  of  bankruptcy;  In  re  Perlhefter,  177  Fed.  303, 
holding  where  bank  agreed  to  pay  price  of  goods  for  bankrupt  and  de- 
liver them  to  bankrupt  for  sale,  proceeds  to  be  deposited  without  au- 
thority to  draw  until  bank  was  paid,  such  deposits  made  within  four 
months  of  bankruptcy,  did  not  constitute  preference;  Sexton  v.  Kesslcr 
&  Co.,  172  Fed.  639,  643,  646,  40  L.  R.  A,  (N.  S.)  639,  97  C.  C.  A.  161, 
holding,  under  facts,  foreign  banking  house  with  which  collateral  was 
kept  on  deposit  as  security  for  drafts  drawn  on  it  in  course  of  business 
had  equitable  lien  thereon  which  gave  it  right  of  possession  on  bank- 
ruptcy of  depositor;  Wood  v.  United  States  etc.  Guaranty  Co.,  143  Fed. 
427,  where  contractor's  indemnity  contract  provided  that  if  contractor 
unable  to  complete  work,  he  assigned  his  plant  to  surety,  it  was  im- 
material that  plant  was  acquired  after  indemnity  contract  made;  In  re 
Chadwick,  140  Fed.  677,  under  Ohio  law  failure  to  record  chattel  mort- 
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gage  within  four  months  prior  to  mortgagor's  bankruptcy  does  not 
make  it  preference;.  Little  v.  National  Bank  of  Mena,  97  Ark.  62,  63, 
133  8.  W.  168,  holding  transfer  to  mortg^agee  of  property  covered  by 
mortgage  including  after-acquire^d  property  was  not  preference  undef 
insolvency  statutes ;  Ryan  v.  Rogers,  14  Idaho,  318,  94  Pac.  430,  holding 
though  chattel  mortgage  defective  as  to  third  persons,  mortgagee  taking 
possession  before  bankruptcy  was  entitled  to  protection  to  extent  of 
his  claim;  John  Leslie  Paper  Co.  v.  Wheeler,  23  N.  D.  480,  42  L.  B:  A. 
(N.  8.)  292, 137  N.  W.  414,  holding  lien  acquired  more  than  four  months 
before  bankruptcy  enforceable  after  discharge;  Woods  v.  Klein,  223 
Pa.  266,  72  Atl.  524,  and  Wood  v.  Kerkeslager,  225  Pa.  304,  74  AtL  176, 
both  holding  enforcement,  within  four  months  of  bankruptcy,  of  valid 
lien  created  more  than  four  months  before  bankruptcy,  was  not  illegal 
preference ;  United  Nat.  Bank  v.  Tappan,  33  R.  I.  28,  79  Atl.  956,  hold- 
ing where  bankrupt  broker  repledged  collateral  to  bank  to  secure  debt, 
and  bank  paid  original  pledgors  out  of  proceeds  of  pledge,  original 
pledgors  became  subrogated  to  bank's  claim  so  as  to  entitle  them  to 
balance  of  proceeds  of  collateral  as  against  trustee  and  general  cred- 
itors; Gardner  v.  Planters'  Nat.  Bank,  54  Tex.  Civ.  581,  118  S.  W.  1150, 
holding  agreement  to  advance  money  to  bankrupt  to  purchase  cattle 
giving  lender  lien  on  proceeds  from  sale  was  not  preference;  Currier 
V.  King,  81  Vt.  291,  69  Atl.  874,  holding  valid  attachment  tien  not  af- 
fected by  setting  aside  land  attached  as  homestead  for  bankrupt; 
Francis  Batchelder  Sn  Co.  v.  Wedge,  80  Vt.  357,  67  Atl.  828,  holding  at- 
tachment lien  acquired  more  than  four  months  not  invalidated  by 
adjudication  in  bankruptcy. 

Distinguished  in  First  Nat.  Bank  v.  Connett,  142  Fed.  40,  5  L.  R.  A. 
(N.  S.)  148,  73  C.  C.  A.  219,  under  Missouri  statute  relating  to  re- 
cordation of  chattel  mortgages,  mortgage  given  to  creditor  by  insolvent 
more  than  four  months  prior  to  bankruptcy  is  preference,  where  not  re- 
corded till  within  four  months;  In  re  Noel,  137  Fed.  702,  under  Mary- 
land statute  requiring  mortgages  to  be  recorded  within  six  months  of 
execution,  where  series  of  mortgages  withheld  from  record  for  over  six 
months  to  uphold  mortgagor's  credit,  last  of  series  is  void  as  to  trustee, 
though  recorded. 

Voidability  of  transfer  within,  pursuant  to  executory  agreement 
antedating  four  months'  period.    Note,  17  L.  R.  A.  (N.  S.)  939. 

Effect  of  chattel  mortgagee  taking  possession  before  any  specific 
right  of  creditors  has  attached,  to  cure  original  defect.  Note,  25 
L.  R.  A.  (N.  S.)  117. 

Under  the  Bankruptcy  Act,  the  tmstee  takes  the  property  of  the  bank- 
rapt,  in  cases  unaffected  by  fraud,  in  the  same  condition  that  the  bankrupt 
held  it,  and  subject  to  all  the  equities  imposed  upon  it  in  the  hands  of 
the  bankrupt. 

Approved  in  In  re  Searles,  200  Fed.  894,  and  In  re  Blake,  150  Fed. 
283,  80  C.  C.  A.  167,  both  following  rule;  Zartman  v.  First  Nat.  Bank, 
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216  U.  S.  138,  64  L.  Ed.  420,  30  Sup.  Ct.  368,  holding  trustee  took  prop- 
erty of  bankrupt  subject  to  power  of  equity  to  correct  error  by  mutual 
mistake  in  agreement  prior  to  petition ;  Hurley  v.'  Atchison  etc.  Ry.  Co., 
213  U.  S.  133,  53  L.  Ed.  733,  29  Sup.  Ct.  466,  holding  advances  made 
by  railway  to  coal  company  to  meet  its  pay-roll  to  enable  it  to  fill  con- 
tract to  supply  coal  to  railway,  were  pledge  and  enforceable  as  prefer- 
ential lien  against  property  of  coal  company  in  hands  of  trustee  in 
bankruptcy;  Richardson  v.  Shaw,  209  U.  S.  378,  14  AniL  Oaa.  981,  62 
L.  Ed.  84^  28  Sup.  Ct.  512,  holding  payment  by  broker  to  customer  on 
account  of  excess  margins  to  which  customer  is  entitled,  held,  under 
facts,  not  to  be  preferential  payment;  Security  Warehousing  Co.  v. 
Hand,  206  U.  S.  423,  11  Ann.  Oaa.  789,  61  L.  Ed.  1122,  27  Sup.  Ct.  720, 
holding  trustee  took  merchandise  subject  to  equitable  lien  in  favor  of 
holder  of  warehouse  receipts;  York  Mfg.  Co.  v.  Cassell,  201  U.  8.  352, 
50  L.  Ed.  785,  26  Sup.  Ct.  481,  bankruptcy  trustee  has  no  prior  lien  as 
against  conditional  vendor,  who  has  not  complied  with  State  statute 
as  to  filing;  In  re  Snelling,  202  Fed.  260,  holding  realty  in  possession 
of  purchasers  from  bankrupt  under  claim  of  right  under  contract  to  pur- 
chase, did  not  pass  into  custody  of  trustee;  American  Ghraphophone  Co. 
V.  Pickard,  201  Fed.  548,  holding  assignee's  rights  with  respect  to  sale 
of  patented  articles  purchased  by  assignor  for  benefit  of  creditors  under 
license  containing  price  restrictions  were  same  as  those  of  assignor; 
In  re  McConnell,  197  Fed.  441,  holding  trustee  took  realty  of  bankrupt 
subject  to  equity  of  partner  therein;  In  re  Interstate  Paving  Co.,  197 
Fed.  378,  holding  failure  to  file  assignment,  made  by  bankrupt,  of 
municipal  improvement  contract  did  not  prevent  its  passing  to  assignee 
as  against  trustee;  In  re  Flatland,  196  Fed.  312,  116  C.  C.  A.  130, 
chattel  mortgage  sustained  as  against  trustee ;  Lovell  v.  Isidore  Newman 
&  Son,  192  Fed.  761,  113  C.  C.  A.  39,  holding  trustee  took  goods  of 
bankrupt  subject  to  right  of  purchaser  to  elect  to  take  them  under  exist- 
ing contract ;  In  re  Williamsburg  Knitting  Mill,  190  Fed.  874,  877,  hold- 
ing trustee  took  property  subject  to  conditional  sale  contract  which  was 
invalid  because  unrecorded ;  In  re  Wade,  185  Fed.  667,  and  In  re  Hurley, 
185  Fed.  853,  854,  both  holding  trustee  took  property  subject  to  terms 
of  chattel  mortgage;  In  re  L.  M.  AUeraan  Hardware  Co.,  181  Fed.  812, 
814,  104  C.  C.  A.  320,  holding  trustee  for  corporation  took  property  sub- 
ject to  claims  of  member  of  partnership  whose  business  it  was  formed  to 
take  over  and  operate;  In  re  McDonald,  173  Fed.  102,  holding  trustee 
could  avoid  chattel  mortgage  as  to  creditors  by  proof  it  was  not  re- 
corded at  place  of  mortgagor's  residence;  Goodnough  Mercantile  etc. 
Co.  V.  Galloway,  171  Fed.  950,  951,  holding  trustee  took  property  sub- 
ject to  assignments  made  within  four  months  to  carry  out  prior  agree- 
ment for  security  for  advances  made  more  than  four  months  before 
bankruptcy;  In  re  Pittsbuig  Drug  Co.,  164  Fed.  486,  holding  trustee 
took  property  subject  to  landlord's  lien  for  rent  under  terms  of  lease; 
In  re  Hickerson^  162  Fed.  353,  354,  holding  trustee  could  attack  chattel 
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mortgage  not  recorded  for  a  year  and  then  only  few  days  before  bank- 
ruptcy; In  re  Grainger,  160  Fed.  74,  87  C.  C.  A.  225,  holding  chattel 
mortgage  on  property  other  than  specified  in  California  Civil  Code, 
section  2955,  executed  in  good  faith  for  bona  fide  consideration  was 
valid  against  mortgagor's  trustee  in  bankruptcy  and  general  creditors; 
In  re  Otto  F.  Lange  Co.,  159  Fed.  589,  holding  trustee  took  property 
subject  to  tax  imposed  on  property  of  bankrupt  as  cigarette  dealer; 
Davis  V.  Crompton,  158  Fed.  742,  85  C.  C.  A.  633,  holding  trustee  took 
property  subject  to  rights  of  seller  under  conditional  sale  contract; 
Dunlop  V.  Mercer,  156  Fed.  560,  86  C.  C.  A.  435,  holding  trustee  took 
subject  to  terms  of  valid  conditional  sale  which  permitted  purchaser  to 
sell  in  regular  course  of  business ;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Hurley, 
153  Fed.  509,  82  C.  C.  A.  453,  holding  trustee  electing  to  take  over  con- 
tract of  bankrupt  assumed  it  subject  to  all  conditions;  In  re  Reynolds, 
153  Fed.  298,  holding  trustee  took  subject  to  bill  of  sale  intended  as 
security,  and  which  was  valid  as  to  fixtures  and  realty,  and  void  as  to 
stock  of  goods ;  In  re  Youngstrom,  153  Fed.  104,  82  C.  C.  A.  232,  hold- 
ing where  homestead  claimed  by  bankrupt  was  not  designated  on  record 
when  petition  filed,  premises  were  not  exempt  under  State  law  and 
passed,  on  adjudication,  to  trustee;  Coder  v.  Arts,  152  Fed.  950,  15 
L.  R.  A.  (N.  S.)  372,  82  C.  C.  A.  91,  holding  where  trustee  sold  mort- 
gaged property  free  of  mortgage,  and  proceeds  were  sufficient,  mort- 
gagee was  entitled  to  interest;  In  re  Great  Western  Mfg.  Co.,  162  Fed. 
125,  81  C.  C.  A.  341,  holding  trustee  took  subject  to  valid  contract  of 
conditional  sale;  In  re  Chantler  Cloak  &  Suit  Co.,  151  Fed.  952,  hold- 
ing trustee  took  subject  to  valid  chattel  mortgage  on  after-acquired 
property;  In  re  Fabian,  151  Fed.  950,  holding  trustee  took  property 
subject  to  terms  of  bailment;  Linstroth  Wagon  Co.  v.  Ballew,  149  Fed. 
966,  8  K  R.  A.  (N.  S.)  1204,  79  C.  C.  A.  470,  where  claimant  sued  to 
recover  specific  personalty  alleged  to  have  been  purchased  by  bank- 
rupt's fraudulent  representations,  and  property  sequestered  and  later 
involuntary  bankruptcy  proceedings  instituted  and  trustee  unsuccess- 
fully defended  State  suit.  State  judgment  concluded  trustee;  In  re 
Plattville  Foundry  etc.  Co.,  147  Fed.  830,  when  bankrupt's  personalty 
subject  to  chattel  mortgage  was  sold  by  trustee,  mort^^jagee,  who  did 
not  appear  in  bankruptcy  court,  may  maintain  trover  in  State  court 
against  trustee  to  establish  validity  of  mortgage;  Lindeke  v.  Associates 
Realty  Co.,  146  Fed.  639,  77  C.  C.  A.  56,  where  notice  to  quit  was  served 
on  corporation  tenant,  its  subsequent  adjudication  in  bankruptcy  did 
not  necessitate  reservice  on  trustee;  In  re  Cramond,  145  Fed.  976,  de- 
termining right  of  materialmen,  who  were  assignees  of  fund  due  con- 
tractor, to  liens  on  fund  due  on  contract  to  contractor  who  subse- 
quently became  bankrupt;  In  re  Cutting,  145  Fed.  389,  giving  of  renewal 
chattel  mortgage  to  secure  antecedent  debt  is  not  preferential  transfer 
constituting  act  of  bankruptcy,  where  given  in  good  faith;  Security 
Warehousing  Co.  v.  Hand,  143  Fed.  42,  74  C.  C.  A.  186,  equitable  lien 
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^•^icli,  under  Bankruptcy  Act,  §  67a,  is  invalid  as  lien  against  creditors, 
^^  »iot  protected  by  section  67d ;  In  re  Hunt,  139  Fed.  288,  under  New 
^ork  law,  unrecorded  mortgage  executed  more  than  four  months  prior  to 
"^^Icruptcy,  is  not  preference;  Bush  v.  Export  Storage  Co.,  136  Fed. 
^)  determining  trustee 's  rights  in  property  covered  by  pledged  ware- , 
house  receipts ;  Lyttle  v.  National  Surety  Co.,  43  App.  D.  C.  141,  hold- 
^^g  trastee  took  title  to  fund  in  court  subject  to  asserted  liens  against 
'^;  DuJany  v.  Morse,  39  App.  D.  C.  632,  holding  trustee  could  set  aside 
''^recorded  deed  void  as  against  creditors;    Chicago  Title  etc.  Co.  v. 
f^ation&l  Storage  Co.,  260  111.  496,  103  N.  E.  232,  holding  trustee  could 
i>^^  take  advantage  of  unauthorized  ehange  in  seed  represented  by  ware- 
house receipts  pledged  as  security  by  bankrupt;  Eisman  v.  Whalen,  39 
Ind.  App.  355,  79  N.  E.  616,  holding  trustee  took  land  subject  to  lien 
for  debt  agreed  to  be  paid  as  part  of  purchase  price ;  Putnam  v.  South- 
trorth,  197  Mass.  271,  83  N.  E.  888,  holding  trustee  could  sue  to  set  aside 
d^^d  by  bankrupt  to  wife  as    fraudulent;  Richardson  v.  Winnisimmet 
"^^tional  Bank,  189  Mass.  33,  75  N.  E.  98,  where  maker  of  note  while 
it»so\vent  transferred  assets  as   security,  which  holder  of  note  was  au- 
twOTixed  to  sell  to  pay  note  and  any  other  notes  of  maker  in  holder's 
l^'^^^s,  gale  of  collateral  by  holder  within  four  months  of   bankruptcy 
t^ot  conveyance  to  defraud  creditors  within  Bankruptcy  Act;   ^larinc 
Savings  Bank  v.  Norton,  160  Mich.  624,  125  N.  W.  768,  holding  trustee 
limited  to  defenses  of  bankrupt  against  chattel  mortgage;  Garrison  v. 
Termont  Mills,  154  N.  C.  10,  31  L.  R.  A.  (N.  S.)  450,  69  S.  E.  746,  hold- 
iDg  right  of  receiver  of  corporation  to  property  was  subject  to  liens  of 
factor;  Watson  v.  Proximity  Mfg.  Co.,  147    N.  C.  473,  61  S.  E.  275, 
holding  trustee  estopped  by  acts  of  bankrupt  in  applying  note  of  its 
presfdent  to    account  of   buyer  from  it    under    agreement  with  buyer; 
Smith  v.  Godwin,  145  N.  C.  246,  58  S.  E.  1091,  holding  trustee  took  title 
to  debt  owing  bankrupt  subject  to  equitable  lien  thereon ;  Ex  parte  City 
of  Anderson,  82  S.  C.  140,  63  S.  E.  354,  holding  order  for  sale  of  bank- 
mpt's  property,  not  mentioning  liens,  and  sale    thereunder,  did    not 
affect  existing  liens;  Roberts  v.  W.  H.  Hughes  Co.,  86  Vt.  91,  83  Atl. 
813,  holding  purchaser  of  corporate  stock  from  trustee  took  subject 
to  unrecorded  lien;  dissenting  opinion  in  Bunday  v.  Huntington,  224 Fed. 
855,  140  C.  C.  A.  415,  majority  holding  sellers  of  property  to  bankrupt 
could  not  claim  insurance  on    property    required  by   contract  of  sale, 
when  they  had  subsequently  taken  chattel  mortgage  thereon  more  favor- 
able to  them ;  In  re  Northrup,  152  Fed.  775,  and  Aetna  Ins.  Co.  v.  Evans, 
57  Fla.  344,  49  South.  62,  both  arguendo. 

Distinguished  in  Fourth  St.  Nat.  Bank  v.  Millboume  Mills  Co.'s 
Trustee,  172  Fed.  178,  30  L.  R.  A.  (N.  S.)  652,  96  C.  C.  A.  629,  holding 
title  of  trustee  was  not  subject  to  pledge  invalid  for  want  of  delivery 
or  s^:regation  in  bankrupt's  warehouse  of  property  ostensibly  pledged; 
In  re. George  O.  Hassam  &  Son,  153  Fed.  934,  holding  under  facts  prop- 
erty sold  on  conditional  sale  passed  to  trustee. 
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Estoppel  of  a  eounty  or  municipal  corporation  to  contest  illegal 
claims  or  expenditures.    Note,  137  Am.  St.  Rep.  479. 

Miscellaneous.    Cited  in  Miller  v.  First  Nat.  Bank,  235  U.  S.  689, 

59  L.  Ed.  426,  35  Sup.  Ct.  204,  affirmed  on  authority  of  principal  case. 

196  U.  8.  529-538,  49  K  Ed.  587,  25  Sap.  Ot.  324,  OKIiAHOMA  OITY  T. 
McMA8T£a& 

Final  Judgments  of  Supreme  Court  of  Oklahoma  are  revlewaUe  in  Su- 
preme Court  on  writ  of  error. 

Approved  in  National  Live  Stock  Bank  v.  First  Nat.  Bank,  203  U.  S. 
305,  51  L.  Ed.  196,  27  Sup.  Ct.  79,  and  Halsell  v.  Renfrew,  202  U.  S. 
291,  50  L.  Ed.  1035,  26  Sup.  Ct.  610,  Behn  v.  CampbeU,  200  U.  S.  611, 
50  L.  Ed.  619,  26  Sup.  Ct.  753,  and  Guss  v.  Nelson,  200  XT.  8.  302,  50 
L.  Ed.  491,  26  Sup.  Ct.  260,  all  following  rule. 

Where  no  formal  judgment  has  been  entered  the  plea  of  res  adjudicata 
has  no  foundation;  neither  yerdict  nor  findings  on  precise  point  at  issue 
constitute  bar. 

Approved  in  John  II  Estate  v.  Brown,  201  Fed.  242,  119  C.  C.  A.  458, 
holding  where  appellate  court  filed  opinion  on  questions  reserved  for  its 
determination  but  no  decree  entered  nor  cause  remanded,  there  was  no 
adjudication  binding  parties;  Leverett  v.  Rivers,  208  Mass.  244,  94 
N.  E.  471,  findings  are  not  bar  as  portion  of-  controversy  not  covered 
by  decree;  De  Watteville  v.  Sims,  44  Okl.  716,  146  Pac.  227,  memoran- 
dum of  opinion  of  court  is  not  pleadable  as  res  adjudicata. 

196  V.  S.  539-553,  49  L.  Ed.  591,  25  Sup.  Ct.  327,  WOBOESTEB  T.  WOK- 
CESTEB  CONSOLIDATED  STBEET  BT.  CO. 

While  a  municipality  may  own  property  not  of  a  public  or  goyemmental 
nature  which  is  entitled  to  constitutional  protection,  the  obligation  of  a 
railroad  to  pave  and  repair  streets  occupied  by  it  based  on  accepted  con- 
ditions of  a  municipal  ordinance  granting  rights  of  location,  is  not  private 
property  beyond  legislative  control,  and  a  statute  taxing  street  railways  is 
not  void  because  it  relieves  company  of  obligation  to  pave  and  repair 
streets  under  terms  of  municipal  franchise. 

Approved  in  Houck  v.  Little  River  Drainage  District,  239  IT.  S.  267, 

60  L.  Ed.  275,  36  Sup.  Ct.  62,  upholding  decision  of  State  court  that 
charter  of  taxing  district  as  public  corporation  did  not  constitute  a 
contract  that  the,  laws  it  was  created  to  administer  would  not  be 
chansred ;  Hunter  v.  City  of  Pittsburgh,  207  U.  S.  178,  180,  52  L.  Ed. 
159,  160,  28  Sup.  Ct.  40,  holding  statute  providing  for  consolidation  of 
cities  not  void  because  property  of  citizens  of  one  will  be  taxed  foi 
uses  of  other;  San  Francisco  Gas  etc.  Co.  v.  San  Francisco,  189  Fed. 
951,  holding  validity  of  ordinance  of  municipality  as  agent  of  State 
imposing  confiscatory  rates  on  gas  company  was  Federal  question; 
Seattle  Electric  Co.  v.  Seattle  etc.  Ry.  Co.,  185  Fed.  370,  107  C.  C.  A. 
421,  holding  validity  of  ordinance  of  municipality  having  effect  of  de- 
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priving  street  railway  company  of  property  without  due  process   was 
Federal  question;  Little  Rock  Ry.  etc.  Co.  v.  Dowell,  101  Ark.  228,  Aiuu 
OajL  1913D,  1086,  142  S.  W.  167,  holding  city  could  amend  street  rail- 
way franchise  striking  out  provision  for  free  carriage  of  mail  carriers; 
Boston,  Petitioner,  221  Mass.  478,  109   N.  E.  393,  holding   statute  au- 
thorizing agreement  between  municipalities  for  construction  and  main- 
tenance of  boundary  bridge  was  exercise  of  legislative  jwwer  and  sub- 
ject  to  change;   Woods  v.  City  of  Wobum,  220  Mass.  421,  Ann.  Gas. 
1917A,  492,  107  N.  £.  987,  holding  where  city  owned  waterworks  as 
private  proprietor,  eight-hour  law  did  not  affect  existing  contract  with 
employee;  Higginson  v.  Slattery,  212  Mass.  585,  42  L.  R.  A.  (N.  S.)  215, 
99  N.  E.  525,  holding  park  was  held  by  city  in  public  capacity,  and  it 
could  be    devoted  to   another  use    by    State  without  consent  of  city; 
Rochester  v.  Rochester  Ry.  Co.,  182  N.  T.  115,  70  L.  B.  A.  773,  74  N.  E. 
958,  holding  immunity  from  contribution  to  expense  of  new  pavements 
eonferred  on  street  railroad  by  statute  did  not  pass  to  lessees  of  road ; 
SUte  ex  rel.  Bell  v.  Cummiugs,  130  Tenn.  571,  172  S.  W.  291,  holding 
legislature  could  divert  to  another  purpose  taxes  collected  by  county 
for  building  county  road;  Tacoma  Ry.  etc.  Co.  v.  City  of  Tacoma,  79 
Wash.  516,  140  Pac.  567,  holding  public  service  commission  law  did  not 
have  effect  to  abrogate  condition  of  franchise  to  electric  railway   and 
power  company  that  it  should  not  furnish  electricity  for  lighting. 

MtinicipaUtles  are  bat  parts  of  the  madilnery  employed  in  carrying  on 
the  affairs  of  the  State,  and  their  charters  may  be  changed,  modified  or 
repealed  as  the  public  exigencies  demand. 

Approved  in  Attorney  General  v.  Lowrey,  199  U.  S.  240,  50  L.  Ed. 
170,  26  Sup.  Ct.  27,  upholding  Michigan  statute  creating  new  school  dis- 
trict to  which  was  given  property  within  its  limits  which  had  belonged 
to  old  district. 

Miscellaneous.  Cited  in  Rochester  v.  Rochester  Ry.  Co.,  182  N.  Y. 
112,  70  L.  R.  A.  773,  74  N.  E.  956,  requiring  street  railway  to  pave 
between  tracks  is  exercise  of  taxing  power. 

196  IT.  S.  563-562,  49  L.  Ed.  597,  25  Sup.  Ot.  314,  FLANiaAK  T.  SIEBBA 
COUNTY. 

Powers  derlTed  wholly  from  a  statute  are  extinguished  by  its  repeal. 
The  rule  applies  under  California  decisions  where  an  ordinance  imposing 
a  revenue  tax  has  been  repealed  without  a  clause  saving  rights  then  ex- 
Ufting, 

Approved  in  Wheeler  v.  Plumas  County,  196  U.  S.  563,  49  L.  Ed,  600, 
25  Sup.  Ct.  316,  and  County  of  Sierra  v.  Flanigan,  149  CaL  771,  87  Pac. 
802,  both  following  rule;  Moss  v.  Smith,  171  Cal.  789,  155  Pac.  95, 
holding  on  repeal  of  statute  making  directors  liable  for  debts  in  excess 
of  capital  stock  without  clause  in  repealing  act  saving  pending  actions, 
such  action  abated;  People  v.  Bank  of  San  Luis  ObispO|  159  Cal.  72, 
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Ann.  Oas.  1912B,  1148,  87  L.  R.  A.  (K.  8.)  984,  112  Pac.  869,  holding 
repeal  of  banking  act  pending  decision  on  appeal  by  bank  from  decree 
adjudging  it  insolvent,  and  order  denying  new  trial,  did  not  affect  right 
to  hearing;  Wheeler  v.  County  of  Plumas,  149  Cal.  785,  87  Pac.  803, 
applying  rule  to  ordinance  imposing  lioenfM  tax  on  grazing  sheep; 
Placer  County  v.  Whitney  Estate  Co.,  2  Cal.  App.  617, '618,  84  Pac. 
278,  Placer  county  ordinance  of  1892,  licensing  herding  and  pasturing  of 
sheep,  was  revenue  license  only,  and  power  of  supervisors  to  enact 
it  was  repealed  by  amendment  of  1901  to  Pol.  Code,  §  3366. 

Effect  of  repeal  of  civil  statute  after  final  judgment  in  action  based 
on  such  statute.    Note,  Ann.  Gas.  1912B,  1157. 

Wlietlier  State  statute  is  revenue  measure  and  how  lights  thereunder 
are  affected  by  repeal  depends  on  Its  constmction;  and  where  no  Federal 
question  is  Involved,  Federal  court  will  lean  to  construction  of  State  court. 

Approved  in    Roberts^   etc.    Shoe    Co.  v.    Dower,  208  Fed.  273,  125 
C.  C.  A.  470,  following  State  court  as  to  legal  effect  of  Factory  Act. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  442. 

196  U.  S.  662-663,  49  L.  Ed.  699,  25  Sup.  Ot.  316,  WHEELER  V.  PLX7MA8 
COUNTY. 

Powers  derived  wholly  from  a  statute  are  extinguished  by  its  repeal. 
The  rule  applies  under  Oallf omia  decisions  where  ordinance  imposing  rev- 
enue tax  has  been  repealed  without  clause  saving  existing  rights. 

Approved  in  Wheeler  v.  County  of  Plumas,  149  Cal.  785,  87  Pan.  803, 
following  rule. 

Right  to  grade  license  tax  according  to  number  of  animals  or 
vehicles  employed.    Note,  12  L.  R.  A.  (N.  S.)  569. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  442. 

196  uT  8.  565-573,  49  L.  Ed.  600,  25  Sup.  Ot  319,  McOAFFBEY  V.  BfAN- 
OOUE. 

Precedents  in  construction  of  wills  should  not  be  strictly  adhered  to 
where  a  testator  unlearned  in  law,  acts  as  his  own  scrivener. 

Approved  in  Atkins  v.  Best,  27  App.  D.  C.  153,  following  rule. 

196  U.  8.  573-578,  49  L.  Ed.  604,  25  Sup.  Ot.  367,  tJNITED  STATES  v.  MON- 
TANA  LUMBEB  ft  MFQ.  OO. 

While  the  grant  to  the  Northern  Padflc  Railroad  of  1864  was  in  prae- 
senti,  and  took  elf ect  on  sections  granted  when  road  was  located,  the  survey 
of  the  sections  was  reserved  to  the  government,  and  until  survey  the  United 
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States  retains  a  special  interest  in  the  timber  growing  in  the  township 
snULcient  to  recover  yalne  of  timber  cnt  and  remored  therefrom. 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  137  Fed. 
1021,  70  C.  C.  A.  681,  following  rule ;  United  States  v.  Bonners  Ferry 
Lumber  Co.,  184  Fed.  188, 189,  holding  land  reserved  to  State  for  school 
purposes  under  Idaho  Admission  Act  remained  in  United  States  prior  to 
official  survey,  and  State  could  not  grant  right  to  remove  timber  there- 
from; Clearwater  Tirpber  Co.  v.  Shoshone  County,  155  Fed.  627,  631, 
holding  title  to  lands  selected  in  lieu  of  those  included  in  forest  reserve 
did  not  pass,  nor  did  applicant  acquire  right  of  possession,  and  lands 
were  not  subject  to  taxation  until  formal  approval  of  selection  given  by 
Land  Department;  Carroll  v.  United  States,  154  Fed.  431,  83  C.  C.  A. 
245,  holding  deed  of  railroad  to  unsurveyed  lands  inadmissible  to  show 
color  of  title  to  land  described ;  United  States  v.  Birdseye,  137  Fed.  517, 
70  C.  C.  A.  100,  partial  survey  by  government  of  section  of  land  by  run- 
ning lines  on  two  sides  of  it  is  insufficient  to  identify  it  as  odd-numbered 
section,  within  railroad  grant,  so  as  to  relieve  timber  cutter  from  liabil- 
ity to  United  States ;  Hibben  v.  Malone,  85  Ark.  587,  109  S.  W.  1009, 
holding  act  of  1850  granted  swamp-lands  to  State  in  praesenti;  Rogers 
v.  Hawley,  19  Idaho,  761,  115  Pac.  690,  holding  exchange  of  State's 
rights  to  unsurveyed  school  lands  for  other  lands  was  not  sale  of  lands 
within  meaning  of  Constitution ;  Balderston  v.  Brady,  18  Idaho,  241,  108 
Pac.  743,  discussing  State's  title  to  school  lands;  Clemmons  v.  Gillette, 
33  Mont.  326,  83  Pac.  880,  grant  by  government  to  State  for  school  pur- 
poses vests  no  title  in  State  till  official  survey  approved ;  United  States 
V.  Lee  Wilson  ft  Co.,  214  Fed.  652,  arguendo. 

Distinguished  in  Azcuenaga  Bros.  Live  Stock  etc.  Co.  v.  Corta,  19 
Idaho,  541,  543,  544,  115  Pac.  19,  20,  holding  where  government  has 
made  survey  of  school  lands,  though  not  approved,  State  may  lease  such 
lands, .and  lessee  may  enjoin  trespass  thereon;  Barringer  v.  Davis,  141 
Iowa,  429,  120  N.  W.  68,  holding  where  United  States  had  granted  sur- 
veyed lands  in  aid  of  railroad  its  survey,  though  incorrect,  was  conclu- 
sive, and  Land  Department  could  not  affect  rights  of  purchasers  by 
ordering  new  survey. 

OOYemment  surreys  of  public  lands  are  controlling. 
Approved  in  Gleason  v.  White,  199  U.  S.  60,  60  L.  Ed.  88,  25  Sup.  Ct. 
782,  determining  rights  under  conflicting  official  surveys. 

196  XT.  8.  57^-680,  49  L.  Ed.  606,  26  Sup.  Ot.  365,  DOOTOB  ▼.  HABBXNO- 
TON. 

Under  tbe  nlnety-fonrth  rule  in  equity  where  a  suit  is  brought  by  a 
nonresident  stockholder  on  behalf  of  a  corporation  against  residents,  the 
corporation  is  properly  a  party  defendant  for  purpose  of  determining  Juris- 
diction, when  controlled  by  interests  adverse  to  plaintilT. 
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Approved  in  Crawford  v.  Seattle  etc.  Ry.  Co.,  198  Fed.  923,  Howard 
V.  National  Telephone  Co.,  182  Fed.  220,  221,  and  Venner  v.  Great 
Northern  Ry.  Co.,  209  U.  S.  32,  52  L.  Ed.  669,  38  Sup.  Ct.  328,  all  hold- 
ing in  suit  by  stockholder  against  corporation  and  others  alleging  joint 
fraudulent  conduct,  corporation  could  not  be  realigned  as  plaintiff  to  de- 
termine jurisdiction,  though  its  interest  lay  on  that  side;  Dawson  v. 
Columbia  Avenue  etc.  Trust  Co.,  197  IT.  S.  181,  49  U  Ed.  716,  26  Sup. 
Ct.  420,  denying  Circuit  Court's  jurisdiction  over  suit  against  city  by 
mortgagee  of  waterworks  to  enforce  city's  contract  with  company  in 
absence  of  diversity  of  citizenship  between  city  and  waterworks,  where 
interests  of  latter  and  mortgagee  not  antagonistic;  Hyams  v.  Calumet 
&  Hecla  Min.  Co.,  221  Fed.  538,  137  C.  C.  A.  239,  holding  in  suit  by 
stockholder  against  corporation  and  another  which  controlled  it,  corpo- 
ration was  properly  aligned  as  defendant;  Allen- West  Commission  Co. 
V.  Brashear,  176  Fed.  121,  holding  trustees  of  mortgage,  though  named 
as  defendants  in  foreclosure  suit  on  their  refusal  to  act,  are  plaintiffs 
for  purposes  of  jurisdiction;  Stephens  v.  Smartt,  172  Fed.  472,  475, 
holding  in  suit  by  nonresident  member  of  church  corporation  where  real 
controversy  was  between  groups  of  defendants  who  were  residents,  Fed- 
eral court  had  no  jurisdiction;  Caylor  v.  Cooper,  165  Fed.  761,  holding 
suit  by  one  of  two  joint  trustees  against  other  trustee  and  other  parties 
showed  misjoinder  of  parties  plaintiff,  when  ailing  no  reason  for  fail- 
ure of  trustees  to  join  as  plaintiffs. 

Distinguished  in  Helm  v.  Zarecor,  222  U.  S.  36,  56  L.  Ed.  80,  32  Sup. 
Ct.  10,  holding  where  corporation  was  mere  instrumentality  in  contro- 
versy between  those  claiming  to  be  members  of  its  board  of  control  it 
was  properly  made  defendant  though  plaintiffs  belong  to  faction  claim- 
ing power  to  appoint  board  of  control ;  Hirsch  v.  Independent  Steel  Co., 
196  Fed.  Ill,  holding  bill  by  nonresident  stockholders  and  directors 
against  corporation  asking  dissolution  on  ground  it  had  insufficient 
capital,  but  not  alleging  mismanagement,  did  not  disclose  controversy 
which  would  give  jurisdiction. 

A  bill  by  a  stockholder  on  behalf  of  a  corporation  mnst  show  iliat  be 
has  exhausted  means  to  procure  corporation  to  sue. 

Approved  in  Wathen  v.  Jackson  Oil  etc.  Co.,  235  U.  S.  639,  59  L.  Ed. 
397,  35  Sup.  Ct.  225,  holding  bill  failed  to  all^e  stockholder  suing  on 
behalf  of  corporation  to  enjoin  enforcement  of  alleged  void  statute  had 
exhausted  means  to  procure  corporation  to  sue;  Ross  v.  Quinnesec  Iron 
Min.  Co.,  227  Fed.  341,  bill  by  stockholder  to  set  aside  contract  of  cor- 
poration held  sufficient;  Aetna  Ins.  Co.  v.  Albany  etc.  R.  Co.,  169  Fed. 
1022,  86  C.  C.  A.  671,  referring  to  Supreme  Court  question  whether 
jurisdiction  shown  under  rule  94;  Bartlett  v.  New  York  etc.  R.  Co.,  221 
Mass.  536, 109  N.  E.  455,  holding  bill  by  stockholders  for  wrongs  to  cor- 
poration failed  to  show  it  would  be  idle  to  make  demand  on  corporation 
to  sue. 
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Distinguished  in  Delaware  &  Hudson  Co.  t.  Albany  etc.  R.  R.  Co.,  213 
U.  S.  442,  449,  450,  451,  452,  53  L.  Ed.  864,  867,  868,  869,  29  Sup.  Ct. 
540,  holding  stockholders  of  lessor  corporation  could,  for  its  benefit,  sue 
lessee  corporation  where  directors  identical  and  lessee  corporation  con- 
trolled voting  power  of  stock  of  lessor,  though  no  demand  made  for  re- 
lief on  directors. 

Necessity  that  stockholder,  before  bringing  action  in  behalf  of  cor- 
poration, should  apply  to  stockholders  for  relief  in  addition  to 
demanding  that  corporate  officers  institute  suit.  Note,  Ann.  Oaa. 
1914A,  783. 

Application  to  body  of  stockholders  as  co;idition  of  stockholder's 
right  to  sue  on  behalf  of  corporation.  Note,  51  L.  B.  A.  (N.  8.) 
115. 

196  XT.  a  589-599,  49  L.  Bd.  610,  25  Sup.  Ot.  817,  OOBAMIO  STEAM  KAV. 
GO.  Y.  AITKEN  (THE  aEBMANlO.) 

The  concuzrent  findings  of  two  lower  courts  that  water-damaged  cargo 
WIS  caused  by  negligent  unloading  wiU  be  accepted  by  Supreme  Oonrt  unless 
clearly  erroneous. 

Approved  in  United  States  ▼.  Clark,  200  U.  S.  608,  50  L.  Ed.  616,  26 
Sup.  Ct.  340,  adopting  concurrent  findings  of  two  lower  courts  that  pur- 
chaser of  timber  lands  had  no  knowledge  or  notice  of  original  frauds  of 
entrymen. 

Whether  a  case  falls  within  section  1  or  section  3  of  the  Harter  Act 
most  be  determined  by  the  primary  nature  and  object  of  the  acts  which 
caiue  the  loss. 

Approved  in  Steamship  Wellesley  Co.  v.  C.  A.  Hooper  &  Co.,  185  Fed. 
739, 108  C.  C.  A.  71,  and  Gilchrist  Transp.  Co.  v.  Boston  Ins.  Co.,  223 
Fed.  719, 139  C.  C.  A.  246,  both  holding  section  3  of  Harter  Act  exempt- 
ing vessel  and  owner  in  certain  circumstances  did  not  apply  till  voyage 
begun;  Jay  Wai  Nam  v.  Anglo-American  Oil  Co.,  202  Fed.  827,  121 
C.  C.  A.  130,  holding,  under  evidence,  damage  to  cargo  from  water  en- 
tering from  water-ballast  tank  was  due  to  faulty  trimming  of  ship ;  The 
Jean  Bart,  197  Fed.  1006,  holding  negligent  failure  to  properly  use  ven- 
tilating apparatus  during  voyage  was  not  fault  or  error  in  management 
of  vessel;  The  Persiana,  186  Fed.  397,  107  C.  C.  A.  416,  holding  act  of 
leaving  of  whale  oil,  leaked  from  barrels,  in  bilges,  did  not  pertain  to 
management  of  vessel ;  The  Indrani,  177  Fed.  916, 101  C.  C.  A.  194,  hold- 
ing tipping  of  vessel  by  head  to  examine  propeller  while  discharging 
cargo  was  act  of  management;  Sun  Co.  v.  Healy,  163  Fed.  50,  89  C.  C.  A. 
^1  holding  negligent  opening  of  sea  valve  connecting  with  pump 
causing  dilation  of  molasses  was  fault  of  management. 
XIX— 22 
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Standard  of  conduct  on  question  of  negligence*  is  external  to  Judgment 
of  party  concerned,  and  must  be  conformed  to  at  his  perlL 

Approved  in  Nash  v.  United  States,  229  U.  S.  377,  57  L.  Ed.  1236,  33 
Sup.  Ct.  780,  applying  rule  to  acts  done  by  one  accused  of  violating 
criminal  provisions  of  Anti-trust  Act;  Chicago  etc.  Ry.  Co.  v.  Brown, 
229  U.  S.  321,  67  L.  Ed.  1206,  33  Sup.  Ct.  840,  3  N.  C.  C.  A.  834,  hold- 
ing one  engaged  in  moving  trains  not  negligent  because  not  anticipating 
injury  from  selection  of  one  of  several  ways  of  doing  duty;  Moyer  v. 
Peabody,  212  U.  S.  85,  58  L.  Ed.  417,  29  Sup.  Ct.  235,  holding  Governor 
of  State  warranted  in  substituting  executive  for  judicial  process,  during 
public  danger,  in  imprisoning  one  violating  law;  The  R.  P.  Fitzgerald, 
212  Fed.  687,  129  C.  C.  A.  214,  holding  owner  liable  for  loss  due  to 
leaving  opening  in  floor  into  grain  cai^o,  through  which  oil  entered; 
McKennan  v.  Omaha  etc.  R.  Co.,  97  Neb.  285,  149  N.  W.  827,  stating 
duties  of  motorman  operating  street-car  when  vehicle  on  track  ahead; 
Leroy  Fibre  Co.  v.  Chicago  etc.  Ry.  Co.,  232  U.  S.  352,  58  L.  Ed.  635, 
34  Sup.  Ct.  415,  arg^iendo. 

Damage  to  cargo  from  sinking  of  sliip  after  arriving  in  port,  due  to 
hurried  and  imprudent  unloading  is  not  error  in  navigation  under  Harter 
Act,  section  3,  but  falls  witliin  section  1. 

Approved  in  Corsar  v.  J.  D.  Spreckels  &  Bros.  Co.,  141  Fed.  263,  72 
C.  C.  A.  378,  holding  change  of  course  of  ship  loaded  with  cement  after 
encountering  rough  weather  at  Cape  Horn,  which  opened  deck  seams, 
was  matter  pertaining  to  navigation  within  Harter  Act,  §  3 ;  Donaldson 
v.  J.  W.  Perry  Co.,  138  Fed.  645,  71  C.  C.  A.  93,  where,  during  unload- 
ing, barge  sprang  leak  and  damaged  remaining  cargo,  damage  was 
caused  from  failure  in  proper  loading,  for  which  vessel  liable. 

The  Harter  Act  will  be  applied  to  foreign  vessels  in  suits  brought  in 
United  States. 

Approved  in  Oceanic  Steam  Nav.  Co.  v.  Mellor,  233  U.  S.  731,  L.  B.  A, 
1916B,  637,  68  L.  Ed.  1180,  34  Sup.  Ct.  754,  following  rule;  American 
Radiator  Co.  v.  Rogge,  86  N.  J.  L.  440,  92  Atl.  87,  7  N.  C.  C.  A.  150, 
holding  Workmen's  Compensation  Act  applicable  to  contract  of  employ- 
ment made  in  another  State  requiring  services  in  State. 

196  V.  8.  599-610,  49  L.  Ed.  615,  26  Snp.  Ot.  S42,  OOULTEB  V.  LOUISVILLE 
«E  K.  B.  B  GO. 

Where  a  board  of  assessment  acts  in  good  faith  in  fixing  values  for 
property,  eguity  will  not  intervene  at  suit  of  one  alleging  his  assessment  is 
excessive,  on  ground  of  mistake  of  Judgment  on  part  of  members  of  board. 
Approved  in  Chicago  etc.  Ry.  Co.  v.  Babcock,  204  U.  S.  593,  61  L.  Ed. 
639,  27  Sup.  Ct.  326,  holding  in  suit  attacking  judgment  of  assessing 
board  it  was  improper  to  cross-examine  members  in  attempt  to  show 
confusion  in  their  minds  as  to  method  of  reaching  result;  Michigan  etc. 
R.  R.  Co.  V.  Powers,  201  U.  S.  291^  60  L.  Ed.  761,  26  Sup.  Ct.  466  (affirm- 
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ing  Michigan  R.  R.  Tax  Cases,  138  Fed.  247),  upholding  Michigan  act  of 
2901,  taxing  railroad  property  at  average  rate  for  other  property ;  Louis- 
ville etc.  R.  Co.  V.  Bosworth,  209  Fed.  403,  455,  456,  458,  461,  and  Louis- 
TiUe  &  N.  R.  Co.  V.  Bosworth,  230  Fed.  211,  217,  218,  222,  223,  224,  225, 
227,  230,  both  holding  assessment  of  franchise  of  interstate  railroad  at 
"less  than  eighty  per  cent''  of  cash  value,  where  other  property  in  State 
was  uniformly  assessed  at  sixty  per  cent,  was  unlawful  discrimination; 
Illinois  Cent.  R.  Co.  v.  Mississippi  R.  R.  Com.,  229  Fed.  251,  holding 
tax  on  railroad  property  not  void,  though  other  property  of  State  under- 
valued, where  assessments  made  in  good  faith;  Lacy  v.  McCafferty,  215 
Fed.  354,  131  C.  C.  A.  494,  refusing  to  enjoin  tax  assessed  on  national 
banks  at  full  value  where  other  property  undervalued,  when  assessment 
made  through  error;  Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  125, 
108  C.  C.  A.  226,  holding  judgment  of  State  board  of  valuation  could 
not  be  set  aside  on  proof  that  value  was  other  than  as  fixed  when  no 
fraud  or  gross  error  in  system  of  valuation  shown ;  Atchison  etc.  Ry.  Co. 
V.  Sullivan,  173  Fed.  469,  97  C.  C.  A.  1,  holding  railroad  could  enjoin 
assessment  of  property  of  railroad  at  fifty-five  per  cent  other  property 
being  assessed  at  twenty-five  per  cent;  Williams  v.  Garfield  Exchange 
Bank,  38  Okl.  546,  134  Pac.  866,  refusing  to  enjoin  assessment  where 
there  was  no  evidence  of  fraud  or  gross  error;  Doty  Lumber  etc.  Co.  v. 
Lewis  County,  60  Wash.  432,  Ann.  Gas.  1912B,  870,  111  Pac.  563,  refus- 
ing to  enjoin  increase  of  assessment  on  timber  land  where  no  fraud  or 
gross  error  shown. 

Distinguished  in  Raymond  v.  Chicago  Union  Traction  Co.,  207  IT.  S. 
37,  12  Ann.  Oas.  767,  62  L.  Ed.  87,  28  Sup.  Ct.  7,  holding  equity  would 
enjoin  collection  from  corporation  of  tax  in  excess  of  that  levied  on 
other  property  of  same  class. 

Erroneous  or  invalid  levy  or  assessment  as  ground  for  enjoining  col- 
lection of  tax.    Note,  3  Ann.  Oas.  566. 

Injunction  against  collection  of  tax  on  excessive  assessment.    Note, 
16  L.  B.  A.  (N.  S.)  808,  809. 

State  may  tax  franchise  of  a  corporation  at  a  different  rate  from  the 
tangible  property  in  the  State. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Babcock,  204  U.  S.  597,  61  L.  Ed. 
640,  27  Sup.  Ct.  326,  and  Henderson  Bridge  Co.  v.  Commonwealth,  120 
Ky.  692,  87  S.  W.  1088,  both  following  rule ;  Michigan  etc.  R.  R.  Co.  v. 
Powers,  201  U.  S.  301,  60  L.  Ed.  765,  26  Sup.  Ct.  466  (affirming  Michigan 
R.  R.  Tax  Cases,  138  Fed.  240),  upholding  Michigan  act  of  1901,  tax- 
ing railroad  property  at  average  rate  for  other  property;  Georgia  R.  R. 
etc.  Co.  V.  Wright,  125  Ga.  606,  54  S.  E.  59,  upholding  tax  on  shares  in 
foreign  corporation  at  full  amount  required  by  law  though  certain  tax- 
payers customarily  returned  property  at  less  value;  S.  S.  White  Dental 
Mfg.  Co.  V.  Commonwealth,  212  Mass.  49,  Ann.  Oas.  1918C,  806,  98  N.  E. 
1063,  upholding  tax  based  on  authorized  capital  stock  of  foreign  corpo- 
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ration  as  condition  to  doing  business  in  State;  Northern  Pac.  Ry.  Co. 
V.  State,  84  Wash.  640,  Ann.  Oas.  1916E,  1166,  147  Pac.  55,  upholding 
assessment  of  railroad  operating  property  on  basis  of  value  as  entirety, 
including  intangible  elements;  Harvey  Coal  etc.  Co.  v.  Dillon,  59  W.  Va. 
638,  6  L.  E.  A.  (N.  8.)  628,  53  S.  E.  943,  upholding  statute  taxing  chat- 
tels real;  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  645,  108  N.  W.  582, 
construing  statute  relative  to  taxation  of  railroad  property. 

*     Taxation  of  franchises.    Note,  ISl  Am.  St.  Rep.  876. 

Inequality  in  valuation  for  taxation  of  francliiBe  as  compared  with 
other  taxable  property,  must  be  systematic  and  intentional  in  order  to  Jus- 
tify Federal  court  in  enjoining  certification  of  tax  to  counties,  where  assess- 
ment does  not  appear  to  have  been  made  on  such  different  scale  of  values 
from  that  adopted  elsewhere  as  to  deny  equal  protection  of  laws. 

Approved  in  Michigan  R.  R.  Tax  Cases,  138  Fed.  231,  where  Federal 
jurisdiction  properly  invoked  for  relief  against  assessment  as  violatin<r 
Fourteenth  Amendment,  bill  retained  for  decision  of  other  questions 
though  Federal  question  determined  against  complainant. 

Validity  of  tax  as  affected  by  valuation  of  other  property  at  lower 
proportion  of  actual  value.    Note,  Ann.  Oas.  1912B,  875. 

When    action    against    officers    deemed    against    State.    Note,   44 
L.  B.  A.  (N.  S.)  213. 

Liability  of  carrier  for  injury  to  passenger  caused  by  slipping  on 
banana  peel  or  the  like.    Note,  Ann.  Oas.  1916E,  1182,  1187, 1193. 

196  U.  8.  611-633,  49  L.  Ed.  619,  25  Sup.  Ct.  345,  SCOTTISH  UNION  NAT. 
INS.  CO.  V.  BOWI.AND. 

Injunction  does  not  Ue  to  restrain  civil  suit  against  foreign  corporation 
to  recover  taxes  levied  on  its  personal  property  in  State  on  ground  that 
corporation  Is  not  personally  Uable  therefor,  as  soch  objection  may  be  set 
up  as  defense  by  answer  in  action  at  law. 

Approved  in  dissenting  opinion  in  San  Francisco  Nat.  Bank  v.  Dodge, 

197  U.  S.  109,  49  L.  Ed.  686,  25  Sup.  Ct.  384,  majority  upholding  in- 
junction to  restrain  enforcement  of  taxes  on  shares  of  national  bank 
under  Cal.  Pol.  Code,  §§  3608-3610. 

Municipal  bonds  deposited  with  Insurance  commissioner  of  Ohio  as  re- 
quired by  statute  are  part  of  capital  stock  of  company  invested  in  State, 
and  are  taxable. 

Approved  in  Commonwealth  Life  Ins.  Co.  v.  City  of  Louisville,  145 
Ky.  290,  140  S.  W.  309,  holding  securities  of  life  insurance  company 
deposited  with  State  treasurer  as  required  by  statute  were  taxable 
against  it;  Hathaway  v.  Edwards,  42  Ind.  App.  30,  85  N.  £.  32,  holding 
notes  and  mortgages  on  property  in  State,  made  and  kept  in  State  by 
agent  of  nonresident  owner,  were  taxable;  Hall  v.  Miller,  102  Tex.  294, 
296,  115  S.  W.  1170^  1172,  holding  vendor's  lien  notes  owned  by  non- 
resident and  held  by  agent  in  State  for  collectioui  were  taxable;  dis- 
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scnting  opinion  in  Buck  v.  Beach,  206  U.  S.  411,  61  L.  EcL  1116,  27 
Sup.  Ct.  712,  majority  holding  mortgage  notes  made  and  payable  in 
Ohio,  secured  by  Ohio  property,  and  whose  owner  resided  in  New  York, 
were  not  taxable  in  Indiana  where  placed  for  safekeeping. 

Taxability  of  deposit  by  insurance  company.    Note,  86  L.  R.  A. 

(K.  S.)  227. 
Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  corpo- 
rations.   Note,  69  L.  R.  A.  436. 
Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  R.  A.  19160,  936. 

196  U.  ft.  636,  49  la.  Ed.  629,  25  Sup.  Ot  794,  XTNITEB  STATES  ▼.  BONO 
MENO. 

Cited  in  United  States  ▼.  Yuen  Pak  Sune,  183  Fed.  266. 

196  U.  &  637.  49  Ii.  Ed.  690,  26  Sup.  Ot.  796,  DENNISOK  ▼.  OHBISTIAK. 

Cited  in  Worth  v.  Wheatley,  183  Ind.  607,  108  N.  E.  961,  Ex  parte 
Shoemaker,  25  Cal.  App.  559,  144  Pac.  988,  and  dissenting  opinion  in 
Hyland  v.  Rochelle,  179  Ind.  694,  100  N.  E.  851. 

Extradition  proceedings.    Note,  112  Am.  St.  Rep.  128. 

Court's  right  to  examine  sufficiency  of  papers  on  which  extradi- 
tion demanded.    Note,  11  L.  R.  A.  (N.  S.)  426. 

Fugitives  subject  to  extradition.    Note,  61  L.  R.  A.  (N.  S.)  669,  672. 

196  U.   8.  638,  49  L.  Ed.  680,  25  Sup.   Ot.  793,  I.OMBABI>  T.   ANOX^ 
AldEBIOAN  LAND  MTO.  ETC.  00. 

Cited  in  Griesa  v.  Mutual  Life  Ins.  Co.,  165  Fed.  51,  91  C.  C.  A.  86. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  433. 

Right  to  enforce  stockholders'  liability  outside  of  State  of  incorpo- 
ration.   Note,  83  L.  R.  A.  (N.  S.)  898. 

196  V.  &  640,  49  L.  Ed.  631,  26  Sup.  Ot.  796,  LOBENZ  Y.  X7NITED  STATES. 

Cited  in  Brown  v.  Elliott,  225  U.  S.  401,  66  L.  Ed.  1140,  32  Sup.  Ct. 
812,  and  Lonabaugh  v.  United  States,  179  Fed.  478,  103  C.  C.  A.  56. 

Effect  of  subsequent  overt  act  on  bar  of  prosecution  for  conspiracy. 
Note,  12  L.  R.  A.  (N.  S.)  1056. 

196  U.  a  643,  49  L.  Ed.  632,  25  Sup.  Ot.  786,  PHTLPOT  ▼.  CBBION. 

Cited  in  Gallagher  v.  De  Lancey  Stables  Co.,  158  Fed.  382. 

Bankruptcy — ^Involuntary  proceedings  against  publio  service  corpo-- 
rations.    Note,  83  L.  R.  A.  (N.  8.)  467* 
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197  U.  8.  1-9,  49  X..  Ed.  e39,  25  8iq^.  Ot.  802,  KOBTHEBN  PAOIFIO  &T. 
OO.  T.  ELT. 

Individuals  cannot,  for  jjirlvate  pmrposes,  acquire  by  advMie  poflsesslon, 
under  State  statute  of  limitations,  any  portion  of  right  of  way  granted  by 
United  States  to  Northern  Pacific  Railroad;  but  act  of  1904  narrowed  right 
of  way  to  two  hundred  feet  and  title  to  land  outside  of  that  limit  and 
within  four  hundred  foot  limit  may  be  so  acquired. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Hasse,  197  U.  S.  10,  49  L.  Ed. 
648,  25  Sup.  Ct.  305,  following  rule;  Alabama  v.  Schmidt,  232  U.  S. 
174,  58  L.  Ed.  558,  34  Sup.  Ct.  301,  upholding  Alabama  statute  of  limita- 
tions providing  for  title  to  lands  by  adverse  possession  of  twenty  years 
as  applied  to  sixteenth  section  school  lands  gi*anted  to  State  under  Act 
of  1819,  c.  47,  §  6 ;  Union  Pacific  R.  R.  Co.  v.  Snow,  231  U.  S.  210,  58 
L.  Ed.  187,  34  Sup.  Ct.  104  (reversing  56  Colo.  178,  179,  133  Pac.  1039), 
and  Union  Pacific  R.  R.  Co.  v.  Laramie  Stock  Yards  Co.,  231  U.  S.  199, 
58  L.  Ed.  182,  34  Sup.  Ct.  101,  both  holding  Act  of  1912,  e.  381,  per- 
mitting State  statutes  of  limitation  to  apply  to  adverse  possession  of 
portions  of  right  of  way  granted  to  railroads  under  act  of  1862  did  not 
have  retroactive  effect;  Union  Pac.  Ry.  Co.  v.  Karges.  169  Fed.  465, 
holding  act  of  1862  granted  railroad  right  of  way  over  lands  reserved 
in  Nebraska  for  school  purposes  prior  to  acquisition  of  vested  right 
therein  by  State,  and  such  right  of  way  cannot  be  lost  by  advei^se  pos- 
session; Kindred  v.  Union  Pac.  R.  Co.,  168  Fed.  653,  94  C.  C.  A.  112, 
holding  act  of  1862  granted  right  of  way  four  hundred  feet  wide  over 
public  lands  including  lands  of  Delaware  Diminished  Reservation,  and 
such  title  could  not  be  divested  by  adverse  possession;  ICansas  City 
etc.  Brick  Co.  v.  National  Surety  Co.,  167  Fed.  508,  93  C.  C.  A.  132, 
holding  right  of  action  upon  public  contractor's  bond  within  six  months 
under  Gen.  Stats.  Kansas  of  1901,  §§  5130,  5131,  arises  out  of  contract 
and  is  not  given  by  statute,  and  general  provisions  of  State  statutes  of 
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limitation  apply;  Alexander  City  Union  Warehouse  etc.  Co.  v.  Central 
of  Georgia  Ry.  Co.,  182  Ala.  525,  62  South.  748,  holding  legal  title  to 
part  of  railroad  right  of  way  used  by  warehouse  is  not  divested  by 
possession  which  is  not  adverse  but  permissive;  Mullen  v.  Bromley,  21 
Colo.  App.  410,  122  Pac.  70,  holding  receiver  of  milling  company 
could  not  enforce  purchase  of  land,  where  defect  in  title  to  that  part 
within  railroad  right  of  way  was  irremediable;  Atchison  etc.  Ry. 
Co.  V.  OliCary,  79  Kan.  668,  100  Pac.  629,  holding  order  refusing 
injunction  to  restrain  contractors  of  city  from  paving  part  of  rail- 
road's right  of  way  long  used  as  city  street  should  be  so  modified 
as  to  prevent  impairment  of  railway's  title  to  land;  Missouri  etc. 
Ry.  Co.  V.  Watson,  74  Kan.  505,  517,  87  Pac  691,  695,  holding 
grant  of  railroad  right  of  way  two  hundred  feet  wide  through 
''Osage  Ceded  Lands''  by  act  of  1866,  was  grant  in  praesenti,  and 
subsequent  purchaser  took  subject  to  railroad's  rights;  State  ex  rel. 
Hahler  v.  Grimes,  96  Neb.  722,  148  N.  W.  943,  holding  railroad  right 
of  way  granted  by  Act  of  Congress  is  for  benefit  of  public  and  prior 
to  act  of  1912  could  not  be  divested  by  conveyance  or  by  adverse  pos- 
session and  upholding  injunction  to  prevent  interference  with  construc- 
tion of  service  track  within  four  hundred  foot  limit;  Lincoln  v.  Great 
Northern  Ry.  Co.,  26  N.  D.  510,  144  N.  W.  716,  holding  railroad  cannot 
grant  land  owner  easement  in  private  way  over  tracks,  and  refusing  to 
compel  railroad  to  reduce  elevation  of  tracks  to  level  maintained  during 
twenty  years  prior  to  change;  Northern  Pac.  Ry.  Co.  v.  Concannon, 
75  Wash.  593,  597,  598,  599,  135  Pac.  653,  654,  655,  holding  under  act 
of  1904  title  to  land  outside  of  two  hundred,  but  within  four  hundred 
feet  right  of  way  may  be  acquired  by  subsequent  adverse  x)ossession; 
O'Brien  v.  Wilson,  51  Wash.  58,  97  Pac.  1117,  holding  title  to  school 
lands  cannot  be  acquired  by  adverse  possession;  Northern  Pac.  Ry.  Co. 
V.  Spokane,  45  Wash.  231,  232,  88  Pac.  136,  upholding  title  acquired 
by  adverse  possession  to  lands  without  two  hundred  foot  strip,  but 
within  four  hundred  foot  strip  of  original  right  of  way;  dissenting 
opinion  in  Union  Pac.  R.  Co.  v.  Greeley,  189  Fed.  26,  110  C.  C.  A.  571, 
majority  holding  railroad  is  estopped  to  claim  lands  outside  of  one  hun- 
dred and  two  hundred,  but  within  four  hundred  feet  limits  of  right  of 
way  as  against  city  by  acquiescence  for  forty  years  in  possession  by 
city;  dissenting  opinion  in  Snow  v.  Union  Pac.  R.  Co.,  56  Colo.  178,  179, 
133  Pac.  1039,  majority  holding  under  act  of  1912,  passed  while  case 
pending  on  appeal,  individual  may  acquire  title  by  adverse  possession 
to  portion  of  four  hundred  foot  right  of  way;  Kindred  v.  Union  Pacific 
R.  R.  Co.,  225  U.  S.  597,  56  L.  Ed.  1220,  32  Sup.  Ct.  780,  arguendo. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  Concannon,  239  U.  S.  384, 
385,  386,  60  L.  Ed.  343,  36  Sup.  Ct.  157,  holding  title  by  adverse  pos- 
session to  land  outside  of  two  hundred,  but  within  four  hundred  feet 
right  of  way  cannot  be  acquired  under  act  of  1904,  where  adverse  pos- 
session was  not  completed  before  enactment  of  that  act;  Denver  eto. 
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B.  Co.  V.  Mills,  222  Fed.  486,  138  C.  C.  A.  77  (affirming  198  Fed.  140), 
holding  railroad  lost  title  to  right  of  way  by  abandonment,  and  land 
reverted  to  patentee  who  had  entered  land  subject  to  railroad  right  of 
way;  Northern  Pac.  Ry.  Co.  v.  Little  John,  198  Fed.  702,  703,  holding  les- 
see of  land  of  railroad  did  not  acquire  title  by  adverse  possession  to 
lands  of  lessor  adjoining,  but  not  included  in,  leased  premises,  by  fen- 
cing lands,  by  single  act  of  trespass  in  cutting  trees,  nor  by  payment 
of  taxes. 

Acquisition  of  title  to  land  within  right  of  way  of  railroad  by 
adverse  possession  or  prescription.  Notes,  2  Ann.  Oaa.  718,  719; 
Ann.  Oas.  1916D,  1187. 

Adverse  x)06se88ion  of  railroad  right  of  way.  Note,  L.  B.  A.  1918B, 
658,  660. 

Effect  of  repeal  of  civil  statute  pending  motion  for  new  trial  or 
appeal  from  judgment  based  thereon.  Note,  37  L.  B.  A.  (N.  S.) 
936. 

197  V.  8.  9-10,  49  L.  Ed.  642,  26  Blip.  Ot.  806,  KOBTHBBN  PACIFIC  BT. 
CO.  V.  HA88E. 

Individual  cannot  for  iirlyate  purposes  acquire  by  adverse  possession 
under  SUte  statute  of  limitations  any  portion  of  right  of  way  granted  by 
United  Btetes  to  Northern  Paciflc  Bailroad. 

Approved  in  Stuart  v.  Union  PaciRc  R.  R.  Co.,  227  U.  S.  353,  67  L.  Ed. 
548,  33  Sup.  Ct.  338  (affirming  178  Fed.  769,  103  C.  C.  A.  89),  holding 
under  acts  of  1862  and  1864,  railroad  was  entitled  to  build  west  of  one 
hundredth  meridian  to  Denver  and  was  entitled  to  four  hundred-foot 
right  of  way,  which  is  superior  to  claims  initiated  after  act  of  1864,  and 
sneh  right  cannot  be  divested  by  sidverse  possession ;  Union  Pacific  R.  R. 
Co.  V.  Harris,  215  U.  S.  389,  64  L.  Ed.  248,  30  Sup.  Ct.  138,  holding 
pre-emption  entry  initiated  in  1861  and  changed  in  1865  to  entry  under 
Homestead  Act  of  1862  is  superior  to  railroad  right  of  way  under 
act  of  1866  changing  route  of  right  of  way  granted  under  act  of  1862 ; 
Mullen  V.  Bromley,  21  Colo.  App.  410,  122  Pac.  69,  holding  receiver  of 
milling  company  could  not  enforce  purchase  of  land  where  defect  in 
titl§  to  that  part  within  railroad  right  of  way  was  irremediable ;  State 
ex  rel.  Hahler  v.  Grimes,  96  Neb.  722,  148  N.  W.  943,  holding  railroad 
right  of  way  could  not  be  divested  by  conveyance  or  adverse  }x>ssession 
prior  to  1912,  and  upholding  injunction  to  prevent  interference  with 
eonstruction  of  service  track  within  four  hundred-foot  limit. 

Acquisition  of  title  to  land  within  right  of  way  of  railroad  by 
adverse  possession  or  prescription.    Note,  2  Ann.  Oas.  718,  719. 

Adverse  possession  of  railroad  right  of  way.    Note,  L.  B.  A.  1916S, 
663,  660. 
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197  T7.  8.  11-39,  3  Ann.  Oas.  765,  49  !■.  Ed.  643»  25  Sup.  Ot  358,  JACOB- 
80K  ▼.  MASSACHUSETTS. 

Preamble  to  United  States  Constltntlon  is  not  source  of  substantive 
power,  and  no  power  can  be  exerted  by  United  States  government  unless, 
apart  from  preamble,  it  is  found  in  some  express  delegation  of  power  or  in 
some  power  properly  implied  therefrom. 

Approved  in  Hockett  v.  State  Liquor  Licensing  Bd.,  91  Ohio  St.  192, 
110  N.  E.  489,  holding  provision  of  Constitution,  art.  XV,  §  9a,  relating 
to  home  rule  as  to  intoxicating  liquors,  adopted  at  election  of  1914, 
is  not  violation  of  general  welfare  clause  in  preamble  of  Federal  Con- 
stitution. 

police  power  of  State  must  be  held  to  embrace,  at  least,  such  rea- 
sonable regulations  as  will  protect  public  health  and  public  safety,  and  State 
may  invest  lOcal  bodies  with  authority  to  safeguard  public  health  and  pub- 
lic safety. 

Approved  in  Price  v.  Illinois,  238  U.  S.  452,  59  L.  Ed.  1405,  35  Sup. 
Ct.  892,  upholding  Illinois  pure  food  law  of  1907,  prohibiting  sale  of 
food  preservatives  containing  boric  acid;  Plymouth  Coal  Co.  v.  Penn- 
sylvania, 232  U.  S.  543,  58  L.  Ed.  719,  34  Sup.  Ct.  359,  upholding  Penn- 
sylvania statute  of  1891  requiring  owners  of  adjacent  coal  properties 
to  leave  barrier  pillars  and  leaving  determination  of  width  to  engineers 
of  adjoining  mine  owners  and  inspector  of  mines  of  district;  Adams 
V.  Milwaukee,  228  U.  S.  582,  57  L.  Ed.  976,  33  Sup.  Ct.  610,  upholding 
Milwaukee  ordinance  regulating  sale  of  milk;  Schmidinger  v.  Chicago, 
226  U.  S.  588,  Ann.  Cas.  1914B,  284,  57  L.  Ed.  868,  33  Sup.  Ct.  182, 
upholding  Chicago  ordinance  of  1908  fixing  standard  sizes  of  loaves  of 
bread  and  prohibiting  sale  of  other  sizes;  German  Alliance  Ins.  Co.  v. 
Hale,  219  U.  S.  317,  55  L.  Ed.  235,  31  Sup.  Ct.  246,  upholding  provisions 
of  Alabama  Code  of  1896,  §§  2619,  2620,  as  amended  by  Code  of  1907, 
§§  4954,  4595,  imposing  on  insurance  companies,  who  are  connected  with 
tariff  association,  liability  to  be  recovered  by  insured,  of  twenty-five 
per  cent  in  excess  of  policy;  Welch  v.  Swasey,  214  U.  S.  105,  53  L.  Bd. 
929,  29  Sup.  Ct.  567,  upholding  Massachusetts  Public  Acts  1904,  c.  33, 
and  Acts  of  1905,  c.  383,  limiting  height  of  buildings;  Mutual  Film  Co. 
V.  Industrial  Commission,  215  Fed.  148,  upholding  Ohio  statute  of  1913 
creating  board  of  censors  for  motion-picture  films ;  German  Alliance  Ins. 
Co.  V.  Barnes,  189  Fed.  778,  upholding  Kansas  Laws  of  1909,  c.  152, 
regulating  fire  insurance  rates;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co., 
157  Fed.  578,  upholding  Arkansas  act  of  1907  prohibiting,  within  State, 
contracts  for  futures  on  margins;  Auten  v.  Board  of  Directors  of  Spe- 
cial School  Dist.  of  Little  Rock,  83  Ark.  435,  104  S.  W.  131,  upholding 
rule  of  school  board  adopted  pursuant  to  order  of  board  of  health  re- 
quiring pupils  to  be  vaccinated  before  admission  to  schools ;  McNamara 
V.  Washington  Terminal  Co.,  35  App.  D.  C.  240,  upholding  Employers' 
Liability  Act  of  1906  as  applied  to  District  of  Columbia;  Commonwealth 
V.  Libbey,  216  Mass.  358,  Ann.  Cas.  1915B,  659;  49  L.  R.  A.  (N.  8.)  879, 
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103  N.  E.  924,  upholding  statute*  of  1910  requiring  employer  advertising 
for  employees  during  strike  to  mention  fact  that  strike  exists;  Ham- 
mond V.  Town  of  Hyde  Park,  195  Mass.  31,  80  N.  E.  651,  holding  town 
was  not  liable  under  Rev.  Laws,  c.  42,  §  6,  for  excluding  child  from 
school,  though  she  presented  required  certificate  that  she  was  not  fit 
subject  for  vaccination,  where  there  was  particular  reason  to  appre- 
hend danger  from  smallpox;  State  v.  Cole,  220  Mo.  710,  22  L.  R.  A. 
(N.  S.)  986,  119  S.  W.  428,  upholding  rule  of  school  board  excluding 
children  not  vaccinated  from  school  during  epidemic  of  smallpox ;  Glenn 
V.  Southern  Express  Co.,  170  N.  C.  293,  87  S.  E.  141,  upholding  Public 
Acts  of  1915,  c.  97,  regulating  transportation  of  liquor;  State  Board  of 
Health  v.  Greenville,  86  Ohio  St.  21,  23,  Ann.  Gas.  1913D,  52,  98  N.  E. 
1021,  1022,  upholding  act  of  1908  authorizing  State  board  of  health  to 
require  purification  of  sewage  and  public  water  supplies  and  to  pro- 
tect streams  against  pollution ;  Stettler  v.  0  'Hara,  69  Or.  532,  Ann.  Oaa. 
1916A,  217,  139  Pac.  748,  upliolding  Laws  of  1913,  p.  92,  creating  in- 
dustrial welfare  board  to  provide  for  fixing  of  minimum  wages  and 
maxiraum  hours  for  women  and  minor  workers ;  State  ex  rel.  McFadden 
v.  Sharroek,  55  Wash.  213,  104  Pac.  216,  holding  Laws  1905,  c.  142, 
p.  263,  §  3,  making  it  duty  of  school  board  to  require  vaccination  of 
pupils  is  not  repealed  by  Laws  1907,  c.  231,  p.  569,  providing  for  com- 
pulaory  education  of  children;  Ragsdale  v.  Danville,  116  Va.  485,  82 
S.  E.  77,  ai^endo. 

Method  of  ezeccisiiig  police  power  is  witliin  discretion  of  State  so  long 
aa  Pederal  Constitution  is  not  contravened,  or  right  granted  thereby  is  not 
infringed,  or  is  not  ezerciBed  in  arbitrary  or  oppressive  manner. 

Approved  in  Butler  v.  Perry,  240  U.  S.  333,  60  L.  Ed.  675,  36  Sup. 
Ct.  259  (affirming  67  Fla.  412,  66  South.  153),  upholding  Florida  statute 
requiring  every  able-bodied  man  between  specified  ages  to  work  on  roads 
or  hire  substitute;  Bacon  v.  Boston  etc.  R.  R.  Co.,  83  Vt.  451,  76  Atl. 
141,  upholding  order  of  public  service  commission  requiring  railroad  to 
remove  tracks. 

The  Fourteenth  Amendment  did  not  deprive  the  States  of  their  police 
power. 

Approved  in  State  v.  Gurry,  121  Md.  544,  Ann.  Gaa.  1915B,  957,  47 
L.  R.  A.  (N.  S.)  1087,  88  Atl.  550,  upholding  Baltimore  ordinance  pro- 
viding for  segregation  of  whites  and  negroes  in  different  residential 
districts. 

Liberty  secured  to  individual  by  Fourteenth  Amendment  is  subject  to 
such  restraint  as  safety  of  general  public  demands  and  such  restraints  may 
be  enforced  by  general  regulations. 

Approved  in  Collins  v.  Texas,  223  U.  S.  298,  56  L.  Ed.  445,  32  Sup. 
Ct.  286,  upholding  Texas  statute  of  1907  requiring  persons  practicing 
osteopathy  to  obtain  license  from  board  of  medical  examiners;  Chicago 
etc.  R.  R.  Co.  V.  McGuire,  219  U.  S.  567,  66  L.  Ed.  338,  31  Sup.  Ct.  259, 
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upholding  Iowa  statute  of  1898  providing  that  neither  contracts  limit* 
ing  liability  of  railroad  entered  into  prior  to  injoiy  nor  acceptance  of 
benefits  after  injury  bars  cause  of  action  for  injuries;  Williams  v. 
Arkansas,  217  U.  S.  88,  18  Ann.  Oaa.  865,  54  L.  Ed.  677,  30  Sup.  Ct. 
493,  upholding  Arkansas  act  of  1907,  prohibiting  hotels,  lodging-houses, 
eating-houses  and  others  specified  from  soliciting  patronage  upon  rail- 
way trains;  McLean  v.  Arkansas,  211  U.  S.  547,  53  L.  £d.  319,  29  Sup. 
Ct.  206, .  upholding  Arkansas  act  of  1905  requiring  doal  to  be  weighed 
before  screening  as  basis  for  employers'  wages;  Adair  v.  United  States, 
208  U.  S.  172,  18  Ann.  Oaa.  764,  52  L.  Ed.  441,  28  Sup.  Ct.  277,  holding 
void  act  of  Congress  of  1898  making  it  crime  against  United  States  for 
agent  or  officer  of  interstate  carrier  to  discharge  employee  because  of 
membership  in  labor  oiiganization ;  St.  Louis  etc.  Ry.  Co.  v.  Conley, 
187  Fed.  952,  110  C.  C.  A.  97,  upholding  Federal  Employers'  Liability 
Act  of  1908;  Boone  y.  State,  170  Ala.  63,  Ann.  Oas.  1912C,  1065,  54 
South.  Ill,  upholding  Code  1907,  §  6321,  imposing  fine  upon  municipal 
officer  convicted  of  acting  as  attorney  for  public  utility  corporation 
doing  business  within  city  limits;  Thorpe  v.  Mayor  etc.  of  .Savanuah, 
13  Ga.  App.  772,  79  S.  E.  952,  upholding  ordinance  of  1909  requiring 
permit  from  health  officer  for  keeping  cows  within  city  limits;  State  v. 
Mayo,  106  Me.  66,  20  Ann.  Gas.  512,  26  L.  B.  A.  (N.  8.)  502,  75  Atl. 
297,  upholding  ordinance  closing  certain  streets  to  use  of  automobiles; 
Downs  V.  Swann,  111  Md.  60, 134  Am.  St.  Rep.  586,  23  L.  R.  A.  (K.  S.) 
739,  73  Atl.  655,  upholding  right  of  police  authorities  under  Baltimore 
city  charter  (Laws  1898,  c.  123,  p.  522),  to  employ  Bertillon  process 
of  identification  of  criminals  as  to  person  arrested  for  felony  but  be- 
fore conviction;  Withey  v.  Bloem,  163  Mich.  422,  35  L.  B.  A.  (N.  S.) 
628,  128  N.  W.  914,  upholding  Laws  of  1909,  No.  285,  §  9,  limiting  hours 
of  women  in  manufacturing  establishments ;  Lawson  v.  Halif ax-Tonopah 
Min.  Co.,  36  Nev.  605, 135  Pac.  615,  holding  under  Laws  of  1912,  §  5652, 
release  did  not  bar  recovery  of  damages;  Valentine  v.  Englewood,  76 
N.  J.  L.  521,  16  Ann.  Gas.  731,  19  L.  R.  A.  (N.  S.)  262,  71  Atl.  349, 
upholding  provision  of  Board  of  Health  Act  (Gen.  Stats.  1895,  p.  1638), 
forbidding  suits  against  board  unless  upon  proof  that  board  in  estab- 
lishing quarantine  acted  without  reasonable  and  probable  cause  to  be- 
lieve that  contagious  disease  existed;  Stettler  v.  O'Hara,  69  Or.  530, 
Ann.  Gas.  1916A,  217,  139  Pac.  747,  upholding  Laws  of  1913,  p.  92, 
creating  industrial  welfare  board  to  provide  for  fixing  of  minimum 
wages  and  maximum  hours  for  women  and  minors;  State  v.  Mullcr,  48 
Or.  255,  120  Am.  St.  Rep.  805,  11  Ann.  Gaa.  88,  85  Pac.  856,  upholding 
Laws  1903,  p.  148,  making  it  misdemeanor  for  employer  to  require 
female  to  work  in  factory,  laundry,  or  mechanical  establishment  more 
than  ten  hours;  Buffalo  etc.  Film  Corp.  v.  Breitinger,  250  Pa.  St.  234, 
95  Atl.  435,  upholding  act  of  1911  providing  for  censorship  of  motion- 
picture  films;  State  Board  of  Health  v.  Village  of  St.  Johnsbury,  82 
Vt.  283,  18  Ann.  Gas.  496,  23  L.  R.  A.  (N.  S.)  766,  73  Atl.  583,  uphold- 
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ing  provision  of  P.  S.,  §§  5495,  5496^  and  order  of  board  of  health 
thereunder  prohibiting  fnmishing  and  use  of  village  water  for  domestic 
purposes,  where  water  was  so  contaminated  as  to  endanger  public  health ; 
dissenting  opinion  in  Lochner  v.  New  York,  198  U.  S.  67,  68,  70,  49 
L.  Ed.  946,  947,  25  Sup.  Ct.  539,  majority  holding  void  New  York  act  of 
1897,  r^ulating  hours  of  labor  in  bakeries. 

Distinguished  in  State  v.  Miksicek,  225  Mo.  570,  135  Am.  St.  Bep. 
597,  125  S.  W.  510,  holding  void  statute  of  1899  limiting  hours  of  em- 
ployment in  bakeries;  dissenting  opinion  in  Wiseman  v.  Tanner,  221 
Fed.  710,  majority  upholding  Washington  Initiative  Act,  No.  8,  making 
it  unlawful  to  demand  or  receive  fees  for  furnishing  emplo3nTient  to 
workers  or  information  leading  thereto. 

Whether  Tacdnation  is  best  method  to  prevent  smallpox  is  for  legisla- 
tive department  to  determine;  and  conrt  will  not  review  action  of  legislature 
ezeept  where  statute  enacted  protecta  public  health,  public  morals,  or  public 
safety  has  no  real  or  substantia]  relation  to  those  objects. 

Approved  in  Laurel  Hill  Cemetery  v.  San  Francisco,  216  U.  S.  365, 
54  L.  Ed.  619,  30  Sup.  Ct.  301,  upholding  ordinance  prohibiting  burials 
within  city  limits;  McLean  v.  Arkansas,  211  U.  S.  547,  53  L.  Ed.  319, 
29  Sup.  Ct.  206,  upholding  Arkansas  act  of  1905  requiring  coal  to  be 
weighed  before  screening  as  basis  for  employees'  wages;  Wiseman  v. 
Tanner,  221  Fed.  701,  upholding  Washington  Initiative  Act,  No.  8,  mak- 
ing it  unlawful  to  demand  or  receive  fees  for  furnishing  employment 
to  workers  or  information  leading  thereto;  Mutual  Film  Co.  v.  Indus- 
trial Commission,  215  Fed.  141,  148,  upholding  Ohio  statute  of  1913 
creating  board  of  censors  for  motion-picture  films;  Canada  Atlantic 
Transit  Co.  v.  Chicago,  210  Fed.  11,  126  C.  C.  A.  587,  upholding  Chi- 
cago ordinance  regulating  vessels  passing  bridges;  Curtice  Bros.  Co.  v. 
Barnard,  209  Fed.  593,  126  C.  C,  A.  411,  upholding  Laws  of  Indiana 
1907,  c.  104,  §  2,  par.  7,  relating  to  adulteration  of  food  products  and 
rule  thereunder  adopted  by  board  of  health  prohibiting  use  of  benzoate 
of  soda  as  food  preservative;  Union  Oil  Co.  v.  Portland,  198  Fed.  444, 
upholding  ordinance  designating  locations  in  which  fuel  oil  may  be 
stored  for  sale,  repealing  prior  ordinance  designating  such  locations, 
which  leaves  tract  of  land,  bought  on  faith  of  first  ordinance,  in  re- 
stricted district ;  Moxie  Nerve  Food  Co.  v.  Holland,  141  Fed.  205,  court 
will  enjoin  imitation  of  trade  name  though  statement  on  wrapper  as 
to  medicinal  value  is  exaggerated ;  Auten  v.  Board  of  School  Directors 
of  Little  Rock,  83  Ark.  436,  104  S.  W.  131,  upholding  rule  of  school 
board  adopted  pursuant  to  order  of  board  pf  health  requiring  pupils  to 
be  vaccinated  before  admission  to  schools;  United  States  v.  Custis,  35 
App.  D.  C.  252,  holding  under  act  of  Congress  of  1905  regulating  prac- 
tice of  medicine  and  surgery  in  District,  board  of  medical  super- 
visors acted  arbitrarily  in  refusing  license  to  physician  licensed  in 
Maryland  under  different  set  of  rules;  Shaw  v.  City  Council  of  Mar- 
ahalltown,  131  Iowa,  136,  9  AuL  Gas.  1039,  10  L.  B.  A.  (N.  8.)  825,  104 
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N.  W.  1124,  upholding  Statute  30th  Gen.  Assem.  (Laws  1904,  c.  9,  p.  8), 
giving  preference  to  honorably  dischai^ed  soldiers  and  sailors  of  Civil 
War,  residents  of  State,  in  employment  in  public  service  over  others  of 
equal  qualifications;  Dirken  v.  Great  Northern  Paper  Co.,  110  Me.  389, 
AniL  033.  W4D,  896,  86  Atl.  327,  upholding  Public  Laws  of  1909, 
c.  258,  relating  to  employment  of  labor;  State  v.  Phillips,  107  Me.  257, 

78  Atl.  28iS,  upholding  Act  of  1909,  c.  133,  prohibiting  use  of  automo- 
biles in  such  of  four  towns  on  island  of  Mt.  Desert  as  should  accept 
act;  State  v.  Mayo,  106  Me.  69,  20  Ann.  Oas.  512,  26  L.  B.  A.  (N.  8.) 
502,  75  Atl.  298,  upholding  ordinance  closing  certain  streets  to  use  of 
automobiles;  Welch  v.  Swasey,  193  Mass.  376,  118  Am.  St.  Rep.  523, 

79  N.  E.  747,  upholding  Statute  1905,  c.  383,  p.  309,  and  rule  of  com- 
mission thereunder  regulating  height  of  buildings  in  Boston;  Borden's 
Condensed  Milk  Co.  v.  Board  of  Health,  81  N.  J.  L.  225,  226,  227,  228, 

80  Atl.  33,  34,  upholding  regulation  of  board  of  health  prohibiting  sale 
of  milk  from  cows  that  react  to  tuberculin  test ;  State  v.  Armour  &  Co., 
27  N.  D.  188,  145  N.  W.  1036,  upholding  Laws  1907,  c.  195,  requiring 
lard  to  be  put  up  in  containers  of  one,  three,  or  five  pounds  net  weight, 
or  some  whole  multiple,  and  not  fraction  thereof;  McCord  v.  State,  2 
Okl.  Cr.  221,  101  Pac.  282,  holding  clause  in  section  1,  article  III,  chap- 
ter 69,  page  603,  of  Session  Laws  of  1908,  relating  to  possession  of 
liquor  with  intent  to  violate  provisions  of  Prohibition  Act,  has  no  appli- 
cation to  interstate  shipment  before  delivery  to  consignee;  State  Board 
of  Health  v.  Greenville,  86  Ohio  St.  21,  Ann.  Oaa.  1913D,  52,  98  N.  E. 
1021,  upholding  act  of  1908  authorizing  State  board  of  health  to  require 
purification  of  sewage  and  public  water  supplies  and  to  protect  streams 
against  pollution;  Pennsylvania  R.  Co.  v.  Ewing,  241  Pa.  589,  Ann.  Gas. 
1915B,  157,  49  L.  R.  A.  (N.  S.)  977,  88  Atl.  778,  upholding  Pull  Crew 
Act  of  1911  relating  to  proper  manning  of  train  for  safety  of  passen- 
gers and  employees ;  Kirk  v.  Wyman,  83  S.  C.  381,  23  L.  B.  A.  (N.  S.) 
1188,  65  S.  E.  390,  holding  board  of  health  was  not  justified  in  remov- 
ing woman  of  refinement  afflicted  with  leprosy  to  pcsthouse  on  city's 
dumping  grounds,  previously  used  for  incarcerating  negroes,  while  it 
was  constructing  cottage  for  her  outside  city  limits,  where,  on  authority 
of  specialist,  there  was  little  danger  of  contagion;  State  v.  Howell,  85 
Wash.  297,  Ann.  Oaa.  1916A,  1231,  147  Pac.  1161,  holding  Laws  1915, 
p.  43,  relating  to  sale  of  bonds  for  special  improvement  and  declaring 
ict  is  emergent,  is  not  subject  to  referendum  under  Constitution,  Art.  II, 
5  1  (b) ;  Adams  v.  Milwaukee,  144  Wis.  376,  4S  L.  R.  A.  (N.  S.)  1066, 
129  N.  W.  520,  upholding  Milwaukee  ordinance  providing  for  inspec- 
tion and  tuberculin  test  of  milk  coming  from  outside  city;  dissenting 
opinion  in  Kirk  v.  Wyman,  83  S.  C.  387,  23  L.  B.  A.  (N.  S.)  1188,  65 
S.  E.  392,  majority  holding  board  of  health's  order  removing  woman 
afflicted  with  leprosy  to  pesthouse  was  unjustifiable. 

Distinguished  in  Lochner  v.  New  York,  198  U.  S.  55,  58,  49  L.-Ed.  941, 
948,  25  Sup.  Ct.  539,  holding  void  New  York  act  of  1897,  limiting  hours 
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of  work  in  bakeries;  Board  of  Health  v.  Court  of  Common  Pleas,  83 
N.  J.  L  395,  86  Atl.  218,  denying  jurisdiction  of  common  pleas  to  try 
de  noTo  on  appeal  question  of  reasonableness  of  provision  of  municipal 
sanitary  code. 

Statute  requiring  yaccinatioii  as  means  of  preyention  of  smallpox,  ex- 
cepting diildren  in  certain  cases,  but  not  excepting  adnlta  in  like  condition 
Is  not  denial  of  equal  protection  of  law. 

Approved  in  Cantwell  v.  Missouri,  199  U.  S.  602,  &0  L.  Ed.  829,  26 
Sup.  Ct.  749,  following  rule;  Sturges  etc.  Mfg.  Co.  v.  Beauchamp,  231 
U.  S.  325,  L.  B.  A.  1916A,  1196,  68  L.  Ed.  249»  34  Sup.  Ct.  60,  uphold- 
ing Illinois  child  labor  law  of  1903 ;  Barrett  v.  Indiana,  229  U.  S.  29, 
57Ii.  Ed.  1052,  33  Sup.  Ct.  692,  upholding  Indiana  statute  (Bums'  Ann. 
Stats.  1908,   §  8582)    regulating  width   of  entries   in  bituminous   coal 
mines  and  expressly  excepting  block  coal  mines;  New  York  v.  Van  De 
Carr,  199  U.  S.  558,  561,  562,  60  L.  Ed.  809,  810,  811,  26  Sup.  Ct.  144, 
upholding  act  of  municipality  granting  discretionary  x)ower  to  board  of 
health  to  issue  permit  for  sale  of  milk  in  city ;  California  Reduction  Co. 
V.  Sanitary  Reduction  Works,  199  U.  S.  319,  60  L.  Ed.  210,  26  Sup.  Ct. 
100,  upholding  municipal  ordinance  requiring  delivery  of  garbage  to 
specified  crematory  to  be  destroyed  at  expense  of  person  conveying  it; 
Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  521,  522,  523,  8  Ann. 
Gas.  997,  78  C.  C.  A.  199,  upholding  act  of  Kentucky  of  March  26,  1906, 
creating  racing  commission  to  r^ulate  racing  except  at  State  fair;  State 
V.  Dorein,  70  Kan.  22,  23,  80  Pac.  990,  upholding  Gen.  Stats.  1901, 
§2452,  prohibiting  manufacture  or  sale  of  intoxicating  liquors  except 
on  license  granted  by  probate  judge;  Commonwealth  v.  Strauss,  191 
Mass.  554,  78  N.  E.  1^9,  upholding  Rev.  Laws,  c.  56,  §  1,  prohibiting 
vender  conditioning  sale  on  vendee's  promise  -not  to  sell  goods  of  an- 
other; Commonwealth  v.  Sisson,  189  Mass.  253,  109  Am.  St.  Rep.  630, 
75  N.  £.  622,  upholding  Rev.  Laws,  o.  91,  §  8,  making  it  discretionary 
nth  fish  commissioner  to  regulate  or  prohibit  discharge,  of  sawdust  into 
itieam  if  fish  injured;  People  v.  Ekerold,  211  N.  Y.  394,  Ann.  Gas. 
19150,  558,  L.  &.  A.  1915D,  228,  105  N.  £.  672,  holding  in  prosecution 
ander  compulsory  school  law,  fact  that  father  did  not  believe  in  vacci- 
nation is  no  defense;  dissenting  opinion  in  Lochner  v.  New  York,  198 
U.  S.  75,  49  L.  Ed.  949,  26  Sup.  Ct.  539,  majority  holding  void  New  York 
act  of  1897,  limiting  hours  of  work  in  bakeries;  dissenting  opinion  in 
Wright  V.  Hart,  182  N.  Y.  350,  2  L.  R.  A.  (N.  S.)  888,  75  N.  E.  411, 
majority  holding  void  Laws  1902,  c.  528,  p*  1249,  making  sale  of  stock 
other  than  in  course  of  business  void  against  creditors  unless  they* 
receive  five  days'  notice. 

Compulsory  vaccination.    Note,  17  L.  R.  A.  (N.  8.)  709,  710. 

All  laws  should  receiye  sensible  construction,  and  general  terms  should 
be  80  limited  in  their  application  as  not  to  lead  to  injustice,  oppression,  or 
absurd  consequences. 
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Approved  in  United  States  y.  Illinois  Cent.  R.  Co.,  170  Fed.  549,  95 
C.  C.  A.  628,  holding  Safety  Appliance  Act  of  1893  requiring  carrier 
to  equip  cars  engaged  in  interstate  commerce  with  automatic  couplers 
does  not  require  carrier  to  keep  cars  so  equipped  in  repair  at  all  events; 
State  V.  Standard  Oil  Co.,  218  Mo.  324,  384,  116  S.  W.  1000,  1021,  up- 
holding Rev.  Stats.,  §§  8965,  8966,  8971,  8978,  prohibiting  trusts  and 
monopolies  and  providing  for  forfeiture  of  licenses  issued  to  foreign 
corporations  for  violation  of  such  provisions. 

Judicial  notice  will  be  taken  that  vaccination  !■  commonly  betieved  to 
be  a  safe  means  of  preventing  spread  of  smallpox. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Moore,  166  Fed.  667,  2S  L.  B.  A. 
(N.  8.)  962,  92  C.  C.  A.  357,  holding  in  action  for  personal  injuries 
resulting  from  fall  of  boom  or  derrick,  jurors  may  use  common  knowl- 
edge as  to  whether  pin  or  key  was  of  sufficient  strength  to  withstand 
strain  in  service  for  which  derrick  was  used. 

Extrinsic  evidence  to  show  unconstitutionality  of  statute.    Note, 
L.  E.  A.  1915D,  460,  463. 

Power  to  confer  exemptions  or  benefits  in  consideration  of  past  ser- 
vices.   Note,  117  Am.  St  Rep.  896. 

Miscellaneous.  Cited  in  Rixey  v.  Cox,  235  U.  8.  688,  59  L.  Ed.  426, 
35  Sup.  Ct.  204,  dismissing  for  want  of  jurisdiction ;  Moeschen  v.  Tene- 
ment House  Department,  203  U.  S.  583,  51  L.  Ed.  328,  27  Sup.  Ct.  781, 
affirming  judgment  on  authority  of  principal  case;  Standard  Oil  Co.  v. 
United  States,  179  Fed.  627,  103  C.  C.  A.  172,  holding  evidence  suffi- 
cient to  support  verdict  that  defendant  as  shipper  knowingly  accepted 
concessions  in  violation  of  Elkins  Act  of  1903. 

107  U.  S.  40-60,  49  L.  Ed.  666,  25  Sup.  Ct.  291,  TTTEBMEHLE  ▼.  KOBMEKT. 

Mertf  ignorance  of  law,  standing  alone,  does  not  constitate  excuse  or 
defense  against  its  enforcement,  without  addition  of  ftaudulent  conduct^  on 
part  of  others,  or  mistakes  of  fact. 

Approved  in  E.  H.  Taylor  Jr.  &  Sons  v.  First  Nat.  Bank  of  Aurora, 
Ind.,  212  Fed.  902, 129  C.  C.  A.  418,  holding  Kentucky  corporation  doing 
business  for  many  years  with  cooperage  company  and  bank  in  Indiana 
is  charged  with  notice  of  statutes  of  tliat  State  (Bums'  Ann.  Stats. 
1908,  §§9071,  9072,  9073)  under  which  transferee  of  notes  takes  no 
better  title  than  transferrer  had;  Nichols  v.  Waukesha  Canning  Co., 
195  Fed.  816,  holding  mortgage  under  which  bonds  were  issued  for  ante- 
cedent debts  in  violation  of  Wisconsin  Statutes  of  1898,  §  1753,  cannot 
stand  as  equitable  lien  on  property  of  insolvent  corporation  in  favor  of 
holders  of  invalid  bonds,  where  holders  took  them  in  consideration  of 
extension  of  time  on  notes  or  accounts;  Clark  v.  Lehigh  etc.  Coal  Co., 
250  Pa.  St.  312,  95  Atl.  464,  holding  mistake  of  law  in  executing  lease 
is  not  available  as  defense  in  action  to  enforce  payment  of  stipulated 
royalties. 
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Party  taking  benefit  of  proTUrion  In  his  favor  under  will  la  thereby  es- 
topped from  attacking  validity  of  wllL 

Approved  in  Kramer  v.  Kramer,  201  Fed.  258, 119  C.  C.  A.  482,  hold- 
ing beqnest  of  insurance  to  wife  was  to  be  deducted  from  legacy  under 
will  bequeathing  residue  of  estate  to  wife  and  sou,  where  testator  after 
making  will  changed  benefit  certificate  so  as  to  make  it  payable  to  his 
wife;  Kasey  v.  Fidelity  Trust  Co.,  131  Ky.  608,  116  S.  W.  739,  holding 
devisee  who  executed  writing  recognizing  validity  of  will,  took  posses- 
sion of  property  devised,  and  received  monthly  payments  under  will, 
could  not  attack  validity  of  will  without  returning  what  she  had  re- 
ceived ;  Holland  v.  Couts,  42  Tex.  Civ.  619,  98  S.  W.  236,  holding  accept- 
ance by  children  of  testatrix,  who  bequeathed  all  her  property  to  her 
husband,  of  deeds  to  property  title  to  one-half  of  which  he  obtained 
ander  will  and  other  half  of  which  he  owned  in  his  own  right,  was  elec- 
tion barring  their  right  to  set  aside  will. 

Distinguished  in  Bowen  v.  Howenstein,  39  App.  D.  C.  690,  Aim.  Gas. 
1913E,  1179,  holding  beneficiary  accepting  property  under  will,  but  re- 
turning it  within  short  time,  does  not  thereby  elect  to  abide  by  will, 
and  may  file  caveat. 

Who  can  contest  a  will.    Note,  130  Am.  St.  Rep.  216. 

Estoppel  of  beneficiary  to  contest  will  by  accepting  benefit  there- 
under where  property  is  subsequently  returned.  Note,  Ann.  Gaa. 
1913E,  1182. 

Validity  of  contract  to  refrain  from  contesting  will.  Note,  16  Ann. 
Gas.  303,  306. 

197  yj.  8.  60-70,  49  L.  Ed.  663,  26  8up.  Ot.  403,  KEHBEB  ▼.  STEWART. 

Statute  of  Ctoorgla  of  1900  Imposing  tax  upon  agents  of  packlng-housrs, 
BB  applied  to  domestic  business,  Is  not  void  as  Interference  with  Interstate 
commerce,  as  goods  npon  arrival  In  State  become  part  of  taxable  property 
of  State. 

Approved  in  Phillips  v.  Mobile,  208  U.  S.  478,  52  L.  Ed.  681,  28  Sup. 
Ct.  370,  holding  valid  under  Wilson  Act  of  Congress  of  1890,  ordinance 
imposing  license  tax  on  persons  selling  beer  by  barrel,  although  liquor 
was  introduced  into  State  in  original  package;  Ohio  River  etc.  Ry.  Co. 
V.  Dittey,  203  Fed.  549,  upholding  Ohio  act  of  1911  imposing  excise  tax 
based  on  gross  earnings,  on  railroads  and  corporations  opci'ating  public 
utilities  within  State;  Mobile  v.  Phillips,  146  Ala.  162,  121  Am.  St.  Rep. 
17,  40  South.  827,  upholding  ordinance  imposing  license  tax  on  sale  of 
beer  by  barrel,  half  barrel,  or  quarter  barrel,  as  applied  to  beer  intro- 
duced into  State  in  original  paclcage;  Southern  Ry.  Co.  v.  Melton,  133 
Ga.  299,  66  S.  E.  674,  upholding  rule  9  of  railroad  commission  imposing 
penalty  upon  carrier  for  failure  to  furnish  cars  promptly  upon  request 
of  shipper;  Atlantic  Postal  Telegraph -Cable  Co.  v.  Mayor  etc.  of  Savan- 
nah, 133  Oa.  74,  66  S.  E.  188,  upholding  city  ordinance  imi)osing  tax 
2IX— 23 
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on  telegraph  companies  upon  business  transacted  within  city;  Leaven- 
worth V.  Ewingy  80  Kan.  65,  101  Pac.  666,  upholding  ordinance  impos- 
ing occupation  tax,  expressly  providing  it  does  not  apply  to  interstate 
commerce;  State  ex  rel.  Coleman  v.  Western  Union  Tel.  Co.,  75  Kan. 
627,  643,  644,  662,  90  Pac.  306,  312,  318,  statute  requiring  foreign  tele- 
graph corporation  to  pay  fee  for  privilege  of  transacting  intrastate  busi- 
ness is  not  interference  with  interstate  commerce;  S.  S.  White  Dental 
Mfg.  Co.  V.  Commonwealth,  212  Mass.  45,  Ann.  Gas.  19130,  805,  98  N.  E. 
1056,  upholding  Statute  of  1909,  c.  490,  pt.  lit,  §  56,  imposing  excise 
tax  upon  foreign  corporations  having  place  of  business  in  State;  Com- 
monwealth V.  People's  Express  Co.,  201  Mass.  575,  181  Am.  St.  Bep. 
416,  88  N.  E.  424,  holding  provisions  of  statute  of  1906,  c.  421,  relating 
to  transportation  of  liquor  valid  in  so  far  as  they  do  not  apply  to  in- 
terstate business;  State  ex  rel.  General  Elec.  Co.  v.  Alderson,  49  Mont. 
37,  140  Pac.  85,  upholding  provision  of  Rev.  Codes,  §  165,  imposing  fees 
for  recording  and  filing  certificates  of  incorporation  as  applied  to  for- 
eign corporation  conducting  interstate  and  intrastate  business;  Terri- 
tory V.  Russell,  13  N.  M.  565,  86  Pac.  552,  upholding  Sess.  Laws  of  1903, 
c.  16,  imposing  license  tax  upon  itinerant  venders  of  specified  articles; 
State  V.  Trotman,  142  N.  C.  665,  55  S.  E.  600,  holding  agent  was  engaged 
in  interstate  commerce  and  not  guilty  under  indictment  for  selling 
patent  medicines  without  license  contrary  to  R«visal,  §§5150-5151;  Ex 
parte  Case,  70  Or.  302,  Ann.  Gas.  1916B,  490,  141  Pac.  747,  upholding 
L.  0.  L.,  §§  4961-4967,  imposing  license  tax  on  peddlers;  State  v.  Stand- 
ard Oil  Co.,  61  Or.  453,  Ann.  Oas.  1914B,  179,  123  Pac.  45,  upholding 
L.  0.  L.,  §  3544,  taxing  gross  earnings  in  State  of  resident  and  nonresi- 
dent oil  companies;  I.  M.  Darnell  &  Son  v.  Memphis,  116  Tenn.  430, 
95  S.  W.  817,  upholding  tax  on  logs  and  timber  purchased  in  another 
State ;  State  v.  Galveston  etc.  Ry.  Co.,  100  Tex.  170,  171,  97  S.  W.  75,  76, 
upholding  act  of  1905  imposing  on  railways  tax  equal  to  one  per  cent 
of  their  gross  receipts ;  Dalton  Adding  Mach.  Co.  v.  Commonwealth,  118 
Va.  572,  88  S.  E.  170,  upholding  assessment  of  fine  upon  foreign  corpo- 
ration transacting  business  in  State  without  license  required  by  Code 
of  Virginia,  §  1104 ;  General  Ry.  etc.  Co.  v.  Commonwealth,  118  Va.  305, 
87  S.  E.  599,  upholding  license  tax  upon  foreign  corporation  erecting 
railway  signal  system  in  State ;  Canadian  Pacific  Ry.  Co.  v.  King  County, 
90  Wash.  43,  155  Pac.  418,  upholding  tax  on  rolling  stock  of  foreign 
railroad  under  Rem.  &  Bal.  Code,  §  9142,  subd.  3;  Indiana  Road  Mach. 
Co.  v.  Lake,  149  Wis.  546,  136  N.  W.  180,  holding  void  contract  between 
town  and  foreign  corporation,  not  having  complied  with  section  1770b, 
Stats.  (Supp.  1906),  for  purchase  of  rock  crusher  previously  delivered 
to  consignee;  Duluth  Music  Co.  v.  Clancey,  139  Wis.  193,  ISl  Am.  St. 
Bep.  1051,  120  N.  W.  855,  holding  void  conditional  sale  contract  of 
foreis^n  corporation  not  having  complied  with  requirements  of  section 
1770b,  Stats.  1908. 
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Distinguished  in  Tamble  v.  Pullman  Co.,  207  Fed.  36,  124  CCA. 
590,  holding  void  assessment  by  Tennessee  board  of  equalization  of 
property  having  no  taxable  situs  in  State. 

State  taxation  of  business  of  taking  orders  for  foreign  goods 
or  services  is  attempted  regulation  of  interstate  commerce. 
Note,  14  Ann.  Oas.  866. 

Sale  by  foreign  corporation  of  goods  stored  in  State  as  intrastate 
business.    Note«  18  L.  B.  A.  (N.  8.)  138. 

State  in  exercise  of  Its  ezcluslTe  power  to  determine  neceseity  for  tax 
baa  riglit  to  classify  occupations  and  impose  different  taxes  upon  different 
occupations;  and  statute  imposing  tax  upon  managing  agent  both  of  domes- 
tic and  of  foreign  houses  is  not  yold  as  denial  of  eanal  protection  of  law. 

Approved  in  Tanner  v.  Little,  240  U.  S.  380,  60  L.  Ed.  700,  36  Sup. 
Ct.  382,  upholding  Washington  statute  of  1907  imposing  license  tax 
upon  privilege  of  using  profit-sharing  coupons  and  trading-stamps; 
Rast  V.  Van  Denian  &  Lewis  Co.,  240  U.  S.  368,  60  L.  Ed.  691,  36  Suj). 
Ct.  379,  upholding  Florida  statute  of  1913  imposing  tax  on  merchants 
using  profit-sharing  coupons  and  trading-stamps;  Armour  Packing  Co. 
V.  Lacy,  200  U.  S.  234,  235,  60  L.  Ed.  456,  457,  26  Sup.  Ct.  232,  uphold- 
ing N.  C.  Pub.  Laws  1903,  c.  247,  imposing  tax  on  sales  by  foreign 
meat-packing  house  of  meat  stored  within  State;  Evansville  Brewing 
Assn.  V.  Excise  Commission  of  Jefferson  Co.  (Ala.),  225  Fed.  209,  up- 
holding under  Wilson  Act  of  1890  and  Webb-Kenyon  Act  of  1913, 
Alabama  act  of  1911,  imposing  license  tax  upon  breweries  and  agencies 
of  breweries  in  other  States  is  valid ;  Van  Deman  &  Lewis  Co.  v.  Rast, 
214  Fed.  832,  holding  Laws  of  Florida^  c.  6421,  §  35,  imposing  license 
tax  on  merchants  using  profit-sharing  coupons  or  certificates  void  undo* 
Fourteenth  Amendment;  Little  v.  Tanner,  208  Fed.  609,  holding  Wash- 
ington statute  of  1913  imposing  license  tax  upon  persons,  firms  or 
companies  using  trading-stamps  is  void;  Sperry  &  Hutchinson  Co.  v. 
Blue,  202  Fed.  88,  120  C  C  A.  354,  upholding  West  Virginia  statute 
imposing  license  tax  upon  persons  or  corporations  engaged  in  trading- 
stamp  business ;  Ex  parte  Crowder,  171  Fed.  252,  upholding  Washington 
statute  (Laws  1909,  c.  214,  §3),  imposing  license  fee  upon  peddlers; 
Meyer,  Jossen  &  Co.  v.  Mobile,  147  Fed.  847,  upholding  imposition 
of  license  tax  by  municipality  on  sale  of  beer  in  bottles  in  which  it  is 
brought  in  from  outside  State ;  State  v.  Byles,  93  Ark.  618,  87  L.  R.  A. 
(K.  S.)  774,  126  S.  W.  97,  upholding  statute  of  1909  imposing  license 
tax  on  peddlers  selling  enumerated  articles;  Mayor  etc.  of  Savannah  v. 
Cooper,  131  6a.  673,  63  S.  E.  139,  holding  classification  of  ordinance 
of  Savannah  of  agents  of  packing-houses  that  sell  fresh  meat  and  those 
that  do  not  is  not  on  its  face  so  arbitrary  as  alone  to  require  court  to 
declare  it  void;  People  v.  Reardon,  184  N.  T.  456,  112  Am.  St.  Rep. 
646,  77  N.  £.  978,  upholding  act  of  1905,  imposing  tax  on  all  stock 
transfers;  Attorney  General  v.  Electric  etc.  Batteiy  Co.,  188  Mass. 
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241,  74  N.  E.  468,  upholding  act  of  1903,  requiring  foreign  corpora- 
tion doing  business  in  State  to  file  annual  statement  and  pay  excise 
tax;  State  v.  Galveston  etc.  Ry.  Co.,  100  Tex,  173,  97  S.  W.  77,  up- 
holding act  of  1905  imposing  on  railways  tax  equal  to  one  per  cent  of 
gross  receipts. 

Distinguished  in  dissenting  opinion  in  Armour  Packing  Co.  v.  Lacy, 
200  U.  S.  238,  50  L.  Ed.  458,  26  Sup.  Ct.  232,  majority  upholding  K.  C. 
Pub.  Laws  1903,  c.  247,  imposing  tax  on  sales  by  foreign  meat-packing 
house  of  meat  stored  within  State. 

Power  to  tax  occupations  as  affected  by  constitutional  require- 
ments that  taxes  be  uniform.    Note,  15  Ann.  Gas.  987. 

State  does  not  lose  right  of  taxation  by  fact  that  employee  taxed  has 
entered  into  agreement  with  employer  for  definite  period,  and  license  tax 
upon  agent  does  not  impair  contract  between  agent  and  his  employer. 

Approved  in  State  ex  rel.  Coleman  v.  Pullman  Co.,  76  Kan.  671,  90 
Pac.  322,  holding  judgment  ousting  foreign  incorporation  from  privilege 
of  charging  for  accommodations  furnished  to  passengers  taken  up  and 
set  down  in  State  for  failure  to  comply  with  act  requiring  licensee  fee, 
is  not  impairment  of  obligation  of  its  contract  with  railways. 

Distinguished  in  Mayor  of  Savannah  v.  Cooper,  131  Ga.  678,  63  S.  E. 
1.41,  holding  void  as  arbitrary  excessive  ordinance  of  Savannah  im- 
posing license  tax  upon  agents  of  packing-houses  selling  fresh  meats. 

197  TJ.  a  70-115,  49  L.  Ed.  609,  25  Sup.  Ot.  384,  8AK  FBAKOISOO  KAT. 
BANE  V.  DODGE. 

Bevlsed  Statutes  of  the  United  States,  section  6219,  prohibiting  tax- 
ation of  shares  of  national  banks  by  States  at  greater  rate  than  that  im- 
posed on  State  banks  and  other  moneyed  capital,  Is  violated  by  statute  wblcb 
on  its  face  does  not  discriminate,  wbere  from  recoid  it  appears  that  system 
created  by  State  in  Its  practical  execution  produces  actual  and  material 
discrimination  against  national  banks. 

Approved  in  Marion  National  Bank  of  Lebanon  y.  Burton,  121  Ky. 
882,  892,  10.  L.  R.  A.  (N.  S.)  947,  90  S.  W.  947,  950,  holding  national 
banks  are  discriminated  against  in  violation  of  Rev.  Stats.,  §  5219,  al- 
though under  Statute  of  1903,  §§  4092a  and  4092b,  neither  shareholders 
in  State  or  national  banks  are  entitled  to  have  deducted  value  of  non- 
taxable Government  bonds,  where  under  Const.  Ky.,  §§  172,  174,  and 
Ky.  Stats.  1903,  §§4020,  4022,  4077-4095,  State  banks  are  entitled  to 
deduction  from  capital  assessed  amount  invested  in  United  States 
bonds. 

Where  under  California  laws  as  construed  by  highest  StStte  court  all 
elements  of  Talne  which  are^  embraced  in  assessment  of  shares  of  stock  in 
national  banks  are  not  included  in  assessment  of  yalne  of  property  of  State 
banks  and  other  moneyed. corporations,  taxation  discriminates  against  shares 
of  national  banks  in  yiolation  of  United  States  Revised  Statutes,  section 
6219. 
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Approved  in  First  Nat.  Bank  of  Estherville  v.  City  Council  of  Esthcr- 
ville,  150  Iowa,  99,  100,  129  N.  W.  476,  477,  assessment  of  shares  of 
stock  in  national  bank  is  invalid  as  discrimination  against  national 
banks  in  violation  of  Rev.  Stats.,  §5219,  where  nnder  Code  §§1321- 
1325,  shares  of  stock  in  State  and  savings  banks  are  not  taxable; 
Mayor  etc.  of  Newark  v.  Tunis,  81  N.  J.  L.  48,  51,  78  Atl.  1067,  1068, 
holding  Tax  Act,  §  17  (P.  L.  1903,  p.  404),  with  modifications  of  act  of 
1905  (P.  L.  1905,  p.  457),  does  not  tax  shares  of  national  bank  at 
greater  rate  than  moneyed  captial  in  hands  of  individual. 

Distinguished  in  Crocker  v.  Scott,  149  Cal.  578,  580,  581,  582,  583, 
585,  589,  590,  591,  87  Pac.  103,  104,  105,  106,  108,  109,  holding  Pol. 
Code,  §§  3609,  3610,  taxing  shares  of  stock  in  national  banks  is  not 
discrimination  in  violation  of  U.  S.  Rev.  Stats.,  §  5219,  where  assess- 
ment of  State  banks  includes  all  elements  of  value;  Qeorgia  R.  R. 
etc.  Co.  V.  Wright,  125  6a.  603^  54  S.  E.  58,  upholding  tax  on  stock  in 
foreign  corporation  held  in  State,  exempting  stock  of  domestic  corpora- 
tion where  its  property  taxed  in  hands  of  corporation. 

Discrimination  against  shareholders  in  national  banks,  in  assess- 
ing shares.    Note,  10  L.  E.  A.  (N.  8.)  949,  952. 

Criterion  In  asseBslng  shares  of  stock  is  market  value  wliich  embraces 
not  only  book  valne  of  all  assets  of  corporation,  but  goodwill,  dlyldend- 
eamlng  power,  ability  of  management  and  confidence  reposed  in  its 
officers,  and  all  other  indirect  and  intangible  increments  of  Talue  entering 
Into  estimate  of  worth  of  stock. 

Approved  in  First  Nat.  Bank  of  Estherville,  v.  City  Council  of 
Estherville,  136  Iowa,  210,  112  N.  W.  832,  holding  valuation  of  national 
bank  shares  made  by  board  of  equalization  is  not  discriminatory. 

Ikistance  of  averments  sufficient  to  Show  eanitable  Jurisdiction. 
Approved  in  Clark  v.  Rosario  Min.  etc.  Co.,  176  Fed.  185,  99  C.  C.  A. 
534,  denying  jurisdiction  of  equity  court  to  decree  specific  performance 
of  contract  showing  on  its  face  complainant  is  not  entitled  to  specific  per- 
formance, but  is  limited  to  recovery  of  stipulated  sum  as  liquidated 
damages;  Larabee  v.  Dolley,  175  Fed.  386,  holding  statutory  right  of 
suit  under  Laws  of  1905,  c.  334,  to  enjoin  illegal  expenditure  of  public 
money  may  be  maintained  in  Federal  court  by  national  bank  for  pro- 
tection of  its  stockholders. 

197  U.  8.  115-133,  49  L.  Ed.  689,  25  Sup.  Ot.  379,  NATIONAIi  COTTON  OIL 
CO.  ▼.  TEXAS. 

Texas  anti-trust  statutes  of  1889,  1895  and  1903  directed  to  prohibition 
of  combinations  to  restrict  trade,  or  to  limit  competition  in  prodnction  or 
sale  of  articles,  or  to  increase  or  reduce  their  price  in  order  to  preclude  free 
and  unrestricted  competition  do  not  work  deprivation  of  due  process  of  law 
or  impair  libert7  of  contract  assured  by  Federal  Constitution. 
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Approved  in  Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  107,  53  L.  Ed. 
428,  29  Sup.  Ct.  220,  and  Southeni  Cotton  Oil  Co.  v.  Texas,  197  U.  S. 
134,  49  L.  Ed.  696,  25  Sup.  Ct.  379,  both  following  rule;  Carroll  v. 
Greenwich  Ins.  Co.,  199  U.  S.  409,  50  L.  Ed.  249,  26  Sup.  Ct.  66,  up- 
holding Iowa  Code  1897,  §  1754,  prohibiting  insurance  companies  doing 
business  in  State  from  making  agreement  relative  to  charges;  United 
States  V.  Mac  Andrews  &  Forbes  Co.,  149  Fed.  834,  secret  arrangement 
between  two  corporations  producing  eighty-five  per  cent  of  licorice,  to 
cease  competition  and  fix  prices  and  places  to  sell,  violates  act  of  July 
2,  1890;  State  v.  Duluth  Board  of  Trade,  107  Minn.  529,  534,  536, 
23  K  E.  A.  (N.  S.)  1260,  121  N.  W.  404,  406,  407,  rule  26,  of  Duluth 
board  of  trade  requiring  members  to  charge  uniform  rate  of  commis- 
sion for  selling  grain  for  nonmembers,  is  not  violation  of  State  Anti- 
trust Act;  State  v.  Louisville  etc.  R.  Co.,  97  Miss.  53,  Aim.  Cas.  1912C, 
1150,  51  South.  924,  upholding  Laws  1908,  c.  122,  prohibiting  foreign 
corporation  from  engaging  in  intrastate' business  upon  removing  action 
against  it  to  Federal  court;  dissenting  opinion  in  Continental  Paper 
Bag  Co.  V.  Eastern  Paper  Bag  Co.,  150  Fed.  751,  80  C.  C.  A.  407, 
majority  holding  owner  of  patent  No.  558,969  may  maintain  suit  for 
infringement  by  owner  of  patent  No.  598,497. 

Constitutionality  of  statutes  designed  to  prevent  monopolies  and 
trusts.    Note,  6  Ann.  Oas.  846,  848. 

Idea  of  monopoly  is  not  now  confined  to  grant  of  privilegea,  but  its 
dominant  thought  is  ezduslveness  or  unity;  in  other  words,  sappression  of 
competition  by  nniflcation  of  interest  or  management,  or  throngh  agreement 
and  concert  of  action,  and  its  purpose  is  so  definitely  to  control  prices  that 
monopoly  has  been  defined  as  "unified  tactics  with  regard  to  prices." 

Approved  in  United  States  v.  Reading  Co.,  226  U.  S.  370,  57  L.  Ed. 
259,  33  Sup.  Ct.  90,  holding  general  combination  of  railroads  and  coal 
companies  through  Temple  Iron  Company  to  prevent  construction  of 
independent  competing  railway  from  mines  to  tide  water  points,  and 
series  of  sixty-five  per  cent  contracts  to  control  sale  of  independent 
output  of  mines  at  tide  water,  are  both  violations  of  Sherman  Anti-trust 
Act;  United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S.  83,  67  L.  Ed. 
182,  33  Sup.  Ct.  53,  holding  purchase  by  Union  Pacific  railroad  of  forty- 
six  per  cent  of  stock  of  Southern  Pacific  with  resulting  control  of 
latter's  system  is  illegal  combination  under  Sherman  Anti-trust  Act; 
Standard  Oil  Co.  v.  United  States,  221  U.  S.  58,  Ann.  Oaa.  1912D,  734, 
34  L.  E.  A.  (N.  S.)  834,  55  L.  Ed.  644,  31  Sup.  Ct.  502,  holding  com- 
bination in  interstate  trade  of  petroleum  is  unreasonable,  and  in  viola- 
tion of  Federal  Anti-trust  Act  of  1890;  United  States  v.  Eastman 
Kodak  Co.,  226  Fed.  77,  combination  of  manufacturers  and  importers 
.of  photographic  supi)lies  is  violation  of  Sherman  Anti-trust  Act;  Pat- 
terson V.  United  States,  222  Fed.  619,  620,  138  C.  C.  A.  123,  combina- 
tion of  competitors  accompanied  by  exclusion  of  all  others  from  op- 
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portnnity  to  approach  prospective  purohasera  on  equal  terms,  violates 
Sherman  Act;  United  States  v.  International  Harvester  Co.,  214  Fed. 
996,  consolidation  of  five  harvester '  companies  producing  from  eighty 
to  eighty-five  jpei  cent  of  harvesting  machinery  sold  in  United  States, 
organized  to  eliminate  competition,  is  combination  in  violation  of  Sher- 
man Act;  Hitchman  Coal  etc.  Co.  v.  Mitchell,  202  Fed.  530,  agreebient 
of  labor  oiganization  with  operators  of  mines  in  other  States  who  are 
competitors  of  mine  owner  in  West  Virginia  employing  nonunion  labor, 
by  which  they  undertook  to  unionize  West  Virginia  mine,  is  violation 
of  Federal  Anti-trust  Act;  United  States  v.  Patterson,  201  Fed.  713, 
holding  Sherman  Anti-trust  Act  is  vali<d  criminal  statute,  sufficiently 
elear  to  inform  accused  of  nature  of  accusation;  Thomsen  v.  Union 
Castle  Mail  S.  S.  Co.,  166  Fed.. 253,  92  C.  C.  A.  315,  combination  of 
ship  owners  to  prevent  competition  between  members  by  maintaining 
uniform  freight  rates  in  South  African  trade  and  to  eliminate  com- 
])etition  with  other  lines  by  requiring  patrons  to  pay  forfeit  money 
for  patronizing  other  lines  is  in  violation  of  Federal  Anti-trust 
Act;  United  States  v.  American  Tobacco  Co.,  164  Fed.  717,  720,  721, 
eonsolidation  of  large  number  of  corporations  engaged  in  different 
branches  of  tobacco  industry,  giving  consolidated  corporation  control 
of  seventy-five  per  cent  of  tobacco  business  in  United  States  is  viola- 
tion of  Sherman  Act;  United  Shoe  Mach.  Co.  v.  La  Chapelle,  212  Mass. 
480,  Ann.  Cas.  1913D,  715,  99  N.  E.  291,  holding  device  by  which  compet- 
ing corporations  are  consolidated  into  single  corporate  entity  controlling 
ninety  to  ninety-five  per  cent  of  commerce  in  country  in  shoe  machinery 
is  monopoly  within  Federal  anti-trust  law;  State  v.  Duluth  Board* of 
Trade,  107  Minn.  529,  23  L.  R.  A.  (N.  S.)  1260,  121  N.  W.  404,  rule  26 
of  Duluth  board  of  trade  requiring  members  to  charge  uniform  rate 
of  commission  for  selling  grain  for  nonmembers,  is  not  violation  of 
State  Anti-trust  Act ;  State  v.  Standard  Oil  Co.,  218  Mo.  457,  116  S.  W. 
1045,  agreement  between  two  foreign  corporations  to  divide  State  into 
two  districts  and  not  to  sell  in  each  other's  territory,  and  taking  over 
of  sharpest  competitor  in  State  by  corporation  controlling  there  two 
corporations  is  illegal  combination  in  restraint  of  trade;  Territory  v. 
Long  Bell  Lumber  Co.,  22-  Okl.  905,  99  Pac.  917,  holding  allegations 
of  petition  sufficient  to  bring  defendants  within  terms  of  territorial 
statute  prohibiting  combinations  in  restraint  of  trade ;  State  v.  Virginia- 
Carolina  Chemical  Co.,  71  S.  C.  570,  51  S.  E.  464,  holding  allegations 
in  suit  by  State  against  corporations  for  violation  of  Civil  Code  1902, 
§  2845,  prohibiting  combinations  tending  to  lessen  competition,  were 
sufficient. 

Supreme  Court  of  Texas  having  declared  Anti-trust  Act  of  1896  in- 
valid in  so  far  as  it  excepted  combinations  of  orchardists  and  organized 
laborers,  and  tbat  act  of  1899,  although  cumulative,  did  not  continue  dis- 
criminatory provisions  of  act  of  1896,  Supreme  Court  of  United  States  fol- 
lows State  court  in  holding  that  under  Texas  anti-trust  laws  as  they  now 
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exist,  oil  companiM  are  not  discriminated  afalnat  In  vitfUtlon  of  Fourteenth 
Amendment. 

Approved  in  Leonard  v.  American  Life  etc.  Co.,  139  €hu  279,  77  S.  E. 
43,  holding  invalidity  of  proviso  to  section  20  of  Acts  1912,  p.  129, 
did  not  invalidate  whole  section  prohibiting  discriminatory  insurance 
contracts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (K.  S.)  444. 

Exempting  wage-earners  from  anti-trost  laws.  Notey  52  L.  R.  A. 
(N.  8.)  529. 

197  V.  B.  134-135,  49  L.  Ed.  696^  25  8np.  Ot.  383,  80UTHEBN  COTTON  OIL 
CO.  ▼.  TEZA8. 

Not  cited. 

197  U.  8.  135-146,  49  I*.  Ed.  696,  25  8np.  Ot.  406,  X7NITED  STATES  ▼. 
WHITEIDGB. 

While  no  doubt  grammatical  and  logical  scope  of  proriso  is  confined  to 
subject  matter  of  principal  clause,  in  practice  no  such  limit  is  observed; 
and  under  proviso  to  section  25  of  act  of  Congress  of  1894,  Secretary  of 
Treasury  is  authorised,  upon  satisfactory  evidence,  to  order  reli<iuidation 
to  make  value  in  United  States  currency  correspond  with  actual  value  of 
goods. 

Approved  in  United  States  v.  G.  Falk  &  Bro.,  204  U.  S.  149,  51  L.  Ed. 
414,  27  Sup.  Ct.  191,  holding  attorney  general's  construction  of  section 
50,  of  Tariff  Act  of  1890,  followed  by  executive  departments  was 
adopted  by  Congress  in  enactment  of  section  33  of  Tariff  Act  of  1897, 
and  no  other  change  was  made  than  to  require,  as  basis  of  duty  weight 
of  merchandise  at  time  of  entry  instead  of  weight  at  time  of  with- 
drawal from  warehouse;  Klumpp  v.  Thomas,  162  Fed.  855,  856,  89 
C.  C.  A.  543,  holding  further  reliquidation  of  duty  at  higher  value 
ordered  by  Secretary  of  Treasury  under  authority  of  Tariff  Act  of 
1894,  §  25,  is  conclusive  rather  than  decision  of  board  of  general  ap- 
praisers under  Act  of  1890,  §  14,  which  was  not  appealed  from  within 
statutory  time;  Kendall  v.  Lyman,  161  Fed.  654,  upholding  reliquida- 
tion of  duty  by  Secretary  of  Treasury  under  authority  of  Tariff  Act 
of  1894,  §25;  Gulbenkian  v.  Stranahan,  158  Fed.  838,  holding  rights 
of  Secretary  of  Treasury  to  order  reliquidation  of  duty  under  Tariff 
Act  of  1894,  §  25,  were  not  impaired  by  his  previous  acquiescence  in 
importer's  protest;  Louisville  Pillow  Co.  v.  United  States,  144  Fed. 
389,  75  C.  C.  A.  324,  in  action  by  custom's  collector  for  balance  of 
duties  found  due  on  reliquidation  of  entry,  it  is  no  defense  that  assess- 
ment  was  incorrect;  Norfolk  etc.  Traction  Co.  v.  C.  B.  White  &  Bros., 
113  Va.  106,  Ann.  OaA.  1913E,  655,  73  S.  E.  468,  holding  proviso  applies 
to  all  preceding  sections  to  pei*fect  registry  laws  (Code  1904,  §§  2463* 
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2465)  y  and  mere  possession  of  purchaser  of  land  under  parol  con  tracts  is 
not  notice  to  subsequent  bona  fide  purchaser. 

Distinguished  in  Boston  Traveler  Co.  v.  Purdy,  137  Fed.  718,  70 
C.  C.  A.  409,  proviso  added  to  Comp.  Stats.  1901,  p.  3414,  relating  to 
recovery  for  infringement  of  patent,  is  strictly  construed. 

Proviso  in  section  of  statute  as  applicable  to  other  sections.    Note, 
Ann.  Oaa.  1913E,  659. 

197  XT.  &  146-154,  49  !•.  Ed.  699,  25  Sup.  m.  401,  DISTRICT  OF  OOItXJMBIA 
▼.  BABNES. 

Findings  of  fact  by  Court  of  Claims  are  conclusive,  and  Jurisdiction  of 
Supreme  Court  is  liniited  to  determination  of  ancli  qtuestions  of  law  aa  are 
proi^exly  brougltt  to  its  attention  upon  record. 

Approved  in  Wm.  Cramp  &  Sons  Ship  etc.  Bldg.  Co.  v.  United  States, 
239  U.  S.  229,  230,  60  L.  Ed.  241,  242,  36  Sup.  Ct.  73,  upholding  finding 
of  Court  of  Claims  that  failure  to  comprehend  legal  effect  of  release  did 
not  make  it  subject  of  reformation;  United  States  v.  Sisseton  etc. 
BaiMis  of  Sioux  Indians,  208  U.  S.  566,  52  L.  Ed.  624,  28  Sup.  Ct.  352, 
affirming  judgment  of  Court  of  Claims  adjusting  claim  of  Sioux  Indians 
for  their  confiscated  annuities  restored  by  acts  of  Congress;  United 
States  V.  Milliken  Imprinting  Co.,  202  U.  S.  174,  50  L.  Ed.  988,  26 
Sup.  Ct.  572,  Court  of  Claims  has  jurisdiction  over  petition  for  reforma- 
tion of  contract  with  Federal  government  and  for  breach  of  reformed 
contract;  Conners  v.  United  States,  141  Fed.  18,  72  C.  C.  A.  272,  where 
contract  calls  for  changes  to  be  assessed  by  board,  assessment  of  cost 
of  fire-proofing  wood  by  board  is  conclusive  on  court ;  dissenting  opinion 
in  United  States  v.  Archer,  241  U.  S.  140,  60  L.  Ed.  926,  36  Sup.  Ct. 
521,  majority  remanding  case  to  Court  of  Claims  for  more  specific  find- 
ings in  action  to  recover  damages,  actual  and  consequential,  resulting 
from  taking  of  land  for  government  dike. 

197  n.  S.  154-169,  49  L.  Ed.  702,  25  Sup.  Ct.  410,  McOLAINE  Y.  &ANKIK. 

In  absence  of  provision  of  act  of  Congress  creating  liability  of  stock- 
holders of  national  banks,  fixing  limitation  of  time  for  commencing  actions 
to  enforce  it,  statute  of  limitations  of  particular  State  is  applicable. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U*.  S.  423,  Ann. 
CaA.  1916B,  691,  59  L.  Ed.  655,  35  Sup.  Ct.  328,  holding  limitations 
established  by  amendment  of  1906  to  Act  to  Regelate  Commerce,  §  16, 
supersede  limitation  of  six  years  provided  by  Pennsylvania  statute,  as 
to  claims  not  already  barred  by  local  limitations;  O'SuUivan  v.  Felix, 
233  U.  S.  322,  58  L.  Ed.  982,  34  Sup.  Ct.  596,  holding  action  for  dam- 
ages for  assault  against  persons  violating  Rev.  Stats.,  §§  5508  and  5509, 
is  not  action  for  penalties,  but  for  remedial  damages,  and  period  of 
prescription  depends  upon  State  statute,  not  upon  Rev.  Stats.,  §  1047 ; 
Rankin  v.  Miller,  207  Fed.  610,  holding  State  statute  of  limitations 
goyems  in  action  to  enforce  double  liability  of  stockholder  of  national 
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banks,  but  action  within  two  years  of  assessment  is  not  barred;  Con- 
verse V.  Ayer,  197  Mass.  453,  84  N.  E.  99,  holding  in  action  to  recover 
assessment  on  stockholder  in  foreign  corporation,  liability  is  to  be 
determined  by  law  of  domicile  of  corporation. 

The  liability  of  shareholders  of  national  banks  ii  statutory  and  not 
contractual. 

Approved  in  Thomas  v.  Matthiessen,  232  U.  S.  235,  58  L.  Ed.  584, 
34  Sup.  Ct.  312,  holding  stockholders  of  corporation  organised  in 
Arizona  under  charter  authorizing  corporation  to  do  business  in  Cali- 
fornia, is  subject  to  liability  imposed  by  California  Civil  Code,  §  322 ; 
Christopher  v.  Norvell,  201  U.  S.  225,  50  L.  Ed.  736,  26  Sup.  Ct.  502, 
where  not  incapacitated  from  becoming  owner  of  stock,  married  woman 
cannot  plead  coverture  to  assessment  made  by  controller  against  her 
as  shareholder;  United  States  v.  Azman,  152  Fed.  822,  holding  right 
to  recover  on  contractor's  bond  by  materialman  delivering  materials  to 
Government  for  performance  of  contract  in  California  was  barred  by 
California  statute  of  limitations  limiting  actions  on  accounts  to  two 
years ;  Carter  v.  New  Orleans  etc.  R.  Co.,  143  Fed.  100,  74  C.  C.  A.  293, 
Ann.  Code  Miss.  1892,  §  2741,  requiring  action  on  penal  statute  to  be 
brought  in  one  year,  inapplicable  to  action  against  carrier  for  discrim- 
ination under  U.  S.  Comp.  Stats.  1901,  pp.  3155,  3159 ;  Gallatin  County 
V.  United  States  Fidelity  etc.  Co.,  50  Mont.  64,  144  Pac.  1087,  holding 
action  on  official  bond  of  treasurer  whose  duties  are  defined  by  Rev.  Codes, 
§  2986  is  on  liability  created  by  statute  and  is  barred  both  as  to  him  and 
his  surety  in  two  years  by  section  6449,  subdivision  1;  Knickerbocker 
Trust  Co.  V.  Iselin,  185  N.  Y.  56,  77  N.  E.  878,  creditor  of  Maiyland 
corporation  cannot  maintain  an  action  at  law  against  stockholder  to 
enforce  statutory  liability  in  New  York;  dissenting  opinion  in  Bem- 
heimer  v.  Converse,  206  U.  S.  535,v51  L.  Ed.  1176,  27  Sup.  Ct.  755, 
majority  holding  New  York  Laws  of  1892,  c.  588,  §  55,  limiting  time 
within  which  to  bring  action  against  stockholder  for  debt  docs  not 
apply  to  action  by  receiver  to  enforce  statutory  liability  of  foreign 
corporation. 

Liability  of  stockholder  of  national  bank  is  conditional  and  enforce- 
able only  according  to  statute,  and  statutes  of  Umitation  do  not  begin  to 
run  until  assessment  has  been  made. 

Approved  in  Rankin  v.  Miller,  207  Fed.  608,  610,  holding  State  statute 
of  limitation  governs  in  action  to  enforce  double  liability  of  stockholder 
of  national  banks,  but  action  is  not  bari'cd  where  suit  was  brought 
within  statutory  period  from  date  of  assessment;  Little  v.  Kohn,  185 
Fed.  301,  holding  cause  of  action  to  enforce  stockholder's  statutory  lia- 
bility for  corporate  debts  after  insolvency  is  based  on  implied  con- 
tract without  specialty,  and  was  barred  by  Pennsylvania  statute  of 
limitations  of  1713  (1  Smith's  Laws,  p.  76). 
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197   U.    8.    169-178,   49   L.   Bd.    709,    26  Sup.  Ot.  422,  DALLEBCAONE  T. 
M0I8AK. 

Metliod  proTlded  for  execution  of  treaties  hf  act  of  Oongresg  of  1864 
is  only  i>roper  means  to  be  adopted  for  tbat  purpose,  and  arrest  of  seaman 
shonld  bave  been  by  United  States  marsbal,  not  by  cbief  of  police  of  city, 
but  mere  fact  tbat  arrest  was  by  person  unauthorised  does  not  entitle  8ea> 
man  to  discbarge  on  babeas  corpus. 

Approved  in  Commercial  Acetylene  Co.  v.  Searchlight  Gas  Co.,  197 
Fed.  919,  holding  tinder  act  of  1903  re-enacting  Rev.  Stats.,  §4887, 
Claude  and  Hess  patent  for  apparatus  for  storing  and  distributing 
acetylene  gas  is  limited  to  term  of  British  patent  to  same  patentees; 
United  Shoe  Maeh.  Co.  ▼.  Duplessis  Shoe  Mach.  Co.,  165  Fed'.  848,- 
84  C.  C.  A.  76,  holding  under  act  of  1903  French  and  Meyer  patent 
for  sewing-machine  expired  with  expiration  of  prior  British  patent  to 
same  patentees;  Weber  v.  Doust,  84  Wash.  336,  146  Pae.  625,  holding 
detention  without  warrant  under  Juvenile  Delinquent  Act  was  not 
denial  of  due  process;  concurring  opinion  in  Hennebique  Const.  Co.  v. 
Myers,  172  Fed.  890,  97  C.  C.  A.  289,  majority  holding  United  States 
patent  is  not  limited  to  term  of  French  patent  which  French  court 
adjudged  null  and  void  for  anticipation. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Re  Gompers,  40  App. 
D.  C.  342,  majority  holding  contempt  is  not  crime  within  meaning  of 
United  States  Rev.  Stats.,  §  1044,  requiring  prosecution  within  three 
years. 

187  XT.  8.  178-182,  49  L.  Ed.  713,  25  Sup.  Ot.  420,  DAWSON  ▼.  COLUMBIA 
AVENUE  aAVINa  FUND  ETC.  GO. 

Arrangement  of  parties  which  is  merely  contrivance  between  friends 
for  purpose  of  founding  Jurisdiction  of  Federal  court  cannot  succeed,  hut 
court  will  look  beyond  pleadings  and  arrange  parties  according  to  their 
sides  in  ilspute. 

Approved  in  Denver  v.  New  York  Trust  Co.,  229  U.  S.  136,  67  L.  Ed. 
1121,  33  Sup.  Ct.  657,  resolving  question  of  alignment  of  paiiies  favor- 
ably to  jurisdiction  of  Circuit  Court  in  controversy  between  trust  com- 
pany of  New  York,  City  of  Denver,  and  Denver  Water  Company; 
Helm  V.  Zarecor,  222  U.  S.  36,  66  L.  Ed.  80,  32  Sup.  Ct.  10,  holding 
in  suit  by  members  of  church  corporation  against  members  of  another 
church  corporation  and  members  of  board  of  publication  to  enforce 
prox>erty  rights  after  alleged  union,  board  of  publication  should  not  be 
realigned  as  party  plaintiff,  where  controversy  over  property  transcends 
rivalry  of  factions;  Steele  v.  Culver,  211  U.  S.  29,  63  L.  Ed.  76,  29 
Sup.  Ct.  9,  denying  jurisdiction  of  Federal  Circuit  Court,  where,  upon 
realignment  of  party  defendant  as  party  plaintiff,  diversity  of  citizen- 
ship does  not  exist;  Hirsch  v.  Independent  Steel  Co.,  196  Fed.  110, 
denying  Federal  jurisdiction  of  bill  by  nonresident  stockholders  and 
directors  against  corporation  and  resident  stockholders  and  directors 
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for  dissolution  of  corporation,  where  interests  are  identical;  Allen> 
West  Commission  Co.  v.  Brashear,  176  Fed.  121,  dismissing  foreclosure 
proceeding  where  upon  realignment  of  trustees  of  mortgage  deed  as 
plaintiff,  requisite  diversity  of  citizenship  is  lacking;  Stewart  v.  Mit- 
chell, 172  Fed.  907,  909,  holding  defendants  belonging  to  same  faction 
as  complainants,  in  controversy  between  two  factions  of  same  church, 
should  be  realigned  as  complainants;  Stephens  v.  Smartt,  172  Fed.  471, 
474,  denying  jurisdiction  of  Federal  court  in  suit  brought  by  citizens  of 
Georgia,  where  real  controversy  is  between  church  officers  and  code- 
f endants  all  citizens  of  Tennessee ;  National  Hollow  Brake  Beam  Co. 
V.  Chicago  Ry.  etc.  Co.,  168  Fed.  671,  94  C.  C.  A.  152,  holding  jurisdic- 
,tional  issue  is  presented  where  stockholder's  bill  alleges  facts  suffi- 
cient to  give  Federal  court  jurisdiction,  but  is  unverified,  and  is 
promptly  denied,  and  suit  is  alleged  collusive  for  purpose  of  allow- 
ing defendant  to  litigate  questions  in  Federal  court,  and  cross-bill  is 
filed  by  codefendant;  Railroad  Commission  v.  Palmer  Hdw.  Co.,  124 
Ga.  642,  53  S.  E.  197,  suit  against  State  commissioners  and  railroads 
to  enjoin  establishment  of  rate  should  be  brought  in  county  where  one 
or  more  commissioners  live;  Boatmen's  Bank  v.  Fritzlen,  75  Kan.  495, 
22  L.  B.  A.  (N.  S.)  1235,  89  Pac.  921,  allowing  removal  where  upon 
realignment  of  parties  requisite  diversity  of  citizenship  existed;  Mer- 
cantile Trust  etc.  Co.  v.  Columbus,  203  U.  S.  319,  51  L.  Ed.  202,  27 
Sup.  Ct.  83,  arguendo. 

Distinguished  in  Farmers'  Loan  etc.  Co.  v.  Mayor  etc.  of  Meridian, 
139  Fed.  679,  equity  will  enjoin  construction  of  municipal  waterworks 
during  life  of  contract  obligating  city  to  take  and  pay  for  water  com- 
pany to  furnish  water. 

Something  more  than  mere  refusal  of  municipal  corporation  to  perform 
its  contract  is  necessary  to  make  law  impairing  obligation'  of  contract  or 
otberwise  to  give  rise  to  suit  under  Constitution  of  United  States. 

Approved  in  Manila  Investment  Co.  v.  Trammell,  239  U.  S.  33,  fiO 
L.  Ed.  ISl,  36  Sup.  Ct.  12,  holding  case  involving  mere  breach  of  con- 
tract by  State  officers  does  not  involve  Federal  question  so  as  to  give 
Federal  District  Court  jurisdiction;  McCormick  v.  Oklahoma,  236  U.  S. 
660,  59  L.  Ed.  773,  35  Sup.  Ct.  455,  holding  allegations  that  plaintiff 
had  vested  right  of  property  in  contracts  with  municipality,  and  refusal 
of  latter  to  perform  contract  was  deprivation  of  such  property  right,  are 
insufficient  to  give  Federal  court  jurisdiction ;  Southern  Bell  Tel.  &  Tel. 
Co.  V.  Birminjjham,  211  Fed.  711,  holding  city  ordinance  repealing 
prior  rate  ordinance  without  establishing  other  rates  or  restricting 
right  of  company  to  fix  rates,  is  not  void  as  impairment  of  contract; 
San  Francisco  v.  United  Railroads,  190  Fed.  511,  111  C.  C.  A.  339, 
bill  alleging  city's  action  in  authorizing  construction  of  municipal 
tracks  for  more  than  five  blocks  in  same  street  as  tracks  of  United 
Raiboads,   was   violation   of   such   company's   franchise  and   of  Cal. 
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Civil  Code,  §  499,  does  not  show  State  action  sufficient  to  sustain  Fed- 
eral jurisdiction;  American  Tel.  &  Tel.  Co.  v.  Town  of  New  Decatur, 
176  Fed.  136,  138,  139,  ordinance  repealing  franchise  ordinance  and 
ordering  telephone  company  to  remove  "poles  and  wires  from  street 
does  not  impair  obligation  of  contract;  National  Hollow  Brake  Beam 
Co.  V.  Chicago  Ry.  etc.  Co.,  168  Fed.  669,  671,  94  C.  C.  A.  152,  holding 
jurisdictional  issue  is  presented  where  stockholder's  bill  alleges  facts 
sufficient  to  give  Federal  court  jurisdiction,  but  is  unverified  and  is 
promptly  denied,  and  suit  is  alleged  collusive  for  purpose  of  allowing 
defendant  to  litigate  questions  in  Federal  court,  and  cross-bill  is  filed 
by  codefendant. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  eon- 
tract  obligation.    Note,  Ann.  Oas.  1915A,  901,  902. 

Power  of  State  to  annul  its  contract  by   legislative  act.    Note, 
Ann.  Cas.  1916B,  137. 

NulliRcation  or  breach  of  State  contract  as  impairment  of  obliga- 
tion of  contract.    Note,  45  L.  B.  A.  (N.  S.)  723. 

Right  of  municipality  to  establish  competing  water  plant.    Note, 
L.  B.  A.  1915G,  447. 

Miscellaneous.    Cited  in  Mercantile  Trust  &  Deposit  Co.  of  Baltimore 
V.  Columbus,  161  Fed.  136,  in  recitation  of  facts. 

197  n.  8.  183-197,  49  I^  Sd.  717,  25  flap.  Ot.  415,  OBEOO  ▼.  BCBTBOFOZt- 
ITAN  T&XTST  CO. 

Clatma  incurred  within  six  months  prior  to  receiTership  for  pnrehaat 
price  of  croBs-tieB  essential  to  operation  of  railroad  may  not  be  preferred 
to  claims  of  bondholders  secured  hy  prior  mortgages  in  payment  out  of 
corpus  of  mortgaged  property  in  absence  of  diversion  of  income. 

Ai^roved  in  Martin  Metal  Mfg.  Co.  v.  United  States  &  Mexican 
Trust  Co.,  225  Fed.  964,  141  C.  C.  A.  86,  claim  of  creditor  of  railroad 
for  necessary  supplies  used  in  operation  of  road  is  inferior  to  claims 
of  bondholders  under  prior  mortgage,  and  is  not  entitled  to  preference ; 
Chicago  etc.  R.  Co.  v.  United  States  &  Mexican  Trust  Co.,  225  Fed. 
944,  945,  946, 141  C.  C.  A.  64,  claims  of  bondholders  secured  by  recorded 
mortsrage  on  property,  after-acquired  property,  and  income  of  railroad, 
in  absence  of  diversion  of  income,  is  superior  to  claims  of  subsequent 
creditors  of  mortgagor  company  for  unpaid  current  expenses;  Sundles 
V.  Idaho-Oyegon  Light  etc.  Co.,  218  Fed.  700,  judgnient  for  tort  is 
not  entitled  to  preference  against  insolvent  corporation's  assets  over 
ri)o:ht8  of  bondholders  secured  by  mortgage,  even  under  Idaho  Constitu- 
tion, art.  XI,  §  15,  prohibiting  laws  permitting  leasing  or  alienation  of 
franchise;  Moore  v.  Donahoo,  217  Fed.  181,  182,  183,  133  C.  C.  A.  171, 
denying  preference  to  claims  for  labor  and  supplies  over  mortgage  lien 
of  bondholders,  where  there  was  no  diversion  of  income;  Taylor  v. 
-Delaware  ete.  B.  Co.,  213  Fed.  624, 130  C.  C.  A.  214,  denying  preference 
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to  ciaim  for  coal  furnished  railway  within  four  monllis  of  reeetyer- 
ship  over  lien  of  first  mortgage;  Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  .Co.,  208  Fed.  174,  175,  177,  183,  allowing  preferential  payment 
from  unmortgaged  assets  to  claims  for  materials  and  sallies  famished 
shortly  before  receivership  to  street  railway  for  use  in  4ipftrating  road; 
In  re  Benwood  Brewing  Co.,  202  Fed.  329,  denying  preference  to  claims 
of  receiver  of  private  corporation  for  personal  compensation,  counsel 
fees,  and  debts  incurred  as  receiver,  over  mortgage  liens  of  bond- 
holders ;  Carbon  Fuel  Co.  v.  Chicago  etc.  R.  Co.,  202  Fed.  174,  175,  120 
C.  C.  A.  460,  den3ring  preferential  paylnent  of  claim  for  supplies  fur- 
nished to  railroad  within  six  months  of  receivership  as  against  mortgage 
bondholders;  Title  Insurance  Co.  v.  Home  Telephone  Co.,  200  Fed.  267, 
claim  of  president  of  public  service  corporation,  who  receives  no  salary 
for  services  outside  of  duties  of  his  office,  is  not  entitled  to  preference 
over  those  of  mortgage  bondholders  on  its  insolvency;  Central  Trust  Co. 
V.  Colorado  Ry.  Light  etc.  Co.,  200  Fed.  91,  claim  for  work  completed 
after  receivership  is  not  entitled  to  preference,  in  absence  of  diversion 
of  income  for  benefit  of  mortgagee;  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.,  198  Fed.  734,  117  C.  C.  A^  503,  holding  lessor 
railroad  may  be  charged  with  losses  resulting  from  receiver's  operation 
of  road,  but  quaere,  whether  such  charges  displace  mortgage  liens; 
City  Trust  Co.  v.  Sedalia  Light  etc.  Co.,  195  Fed.  848,  claims  for  coal 
were  not  entitled  to  priority  of  payment  over  mortgage  debt;  First 
Trust  etc.  Bank  v.  Southern  Indiana  Ry.  Co.,  195  Fed.  332,  vouchered 
claim  for  repayment  of  freight  charges  to  another  railroad  is  not  lien 
prior  to  mortgage  claims;  Spencer  v.  Taylor  Creek  Ditch  Co.,  194  Fed. 
640,  114  C.  C.  A.  407,  refusing  to  displace  mortgage  liens  on  property 
of  private  corporation  in  favor  of  unsecured  claims  for  labor  or  sup- 
plies furnished  to  corporation  after  execution  of  mortgages  and  nearly 
year  prior  to  appointment  of  receiver;  Finance  Co.  of  Pennsylvania  v. 
Trenton  etc.  Ry.  Co.,  189  Fed.  284,  holding  receiver  of  power  com- 
pany was  not  entitled  to  recover  reasonable  value  of  current  furnished 
through  switch  to  electric  railway  without  contract  or  knowledge  of 
receiver  railway  as  against  its  creditors  after  receivership  was  closed; 
Whelan  v.  Enterprise  Transp.  Co.,  175  Fed.  213,  claims  for  traffic 
balances  are  not  entitled  to  priority  over  claims  of  other  unse- 
cured creditors  of  insolvent  steamship  company;  Rodger  Ballast 
Car  Co.  V.  Omaha  etc.  R.  Co.,  154  Fed.  632,  83  C.  C.  A.  403, 
holding  claim  for  ballast-cars  incurred  within  six  months  of  re- 
ceivership is  not  entitled  to  payment  from  income  or  corpus  of  mort- 
gaged property  in  preference  to  claims  of  bondholders  secured  by  prior 
mortgaf^es;  Atchison  etc.  Ry.  Co.  v.  Osborn,  148  Fed.  610,  78  C.  C.  A. 
378,  holder  of  unsecured  claim  for  damages  against  mortgagor  railroad 
is  not  entitled  to  priority  over  mortgage  creditor;  Queen  Anne's  Ferry 
etc.  Co.  V.  Queen  Anne's  R.  Co.,  148  Fed.  43,  bills  for  advertising  are 
entitled  to  priority  as  operating  expenses  before  mortgage  lien  where 
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l|^^d  is  insolvent  and  operated  by  committee;  Fordyce  v.  Omaha  etc. 

*  ^<  Co.,  145  Fed.  555,  to  get  benefit  of  mortgage  clause  that  income 

Pi^perty  is  to  be  security,  in  case    mortgagor  is  insolvent,  parties 

^t  have  so  intended;  Knickerbocker  Trust  Co.  v.  Green  Bay  Phos- 

^^^  Co.,  62  Fla.  524,  56  South.   701,  holding  prior  mortgage  lien 

^*^er8  are  entitled  to  preference  over  subsequent  creditors  of  receiver 

Pirating  mine;  Shugart  &  Barnes  Bros.  v.  Atlantic  etc.  Ry.  Co.,  161 

^^a,  356,  143  N.  W.  92,  allowing  priority  of  payment  of  claims  for 

f^c  balanees  over  rights  of  mortgage  bondholders  to  extent  of  diver- 

00  of  current  income  to  pay  mortgage  debt;  Old  Colony  Trust  Co.  v. 

^ediJeld  etc.  Ry.  Co.,  215  Mass.  160, 162, 102  N.  E.  486, 487,  holding  mort- 

%®  bondholders  entitled  to  priority  of  payment  over  claim'  for  agreed 

j^  ^pensation  for  power  furnished  by  another  street  railway;  Lincoln 

^/^st    Co.  V.  Missouri  Water  etc.  Co.,  151  Mo.  App.  328,  131  S.  W. 

^^^     den^^ng  preference   to   claim   for   current   supplies   in   mortgage 

^^closixxe  proceeding  against  public  service  corporation,  where  evi- 

^ce    f 3iia  to  show  current  earnings  were  diverted  to  betterment  of 

^"^firag-ed  property;  Waters-Pierce  Oil  Co.  v.  United  States  etc.  Trust 

to.,   44^    rj,^^   ^.^   ^3^  ^Q^^  gg  g   ^   214,  holding  claims  for  material 

^^'^^hod  to  repair  railroad  were  subordinate  to  rights  of  mortgage 
cttiox^^       where  material  was  not  for  new  construction  constituting 


jj^'^^^ixied  in  Viiginia  Passenger  etc.  Co.  v.  Lane  Bros.  Co.,  174  Fed. 


C  C.  A.  295,  holding  contractors  for  improvement  at  plant 

.   ^**^t:itled  to  priority  of  payment  for  indebtedness  incurred  prior  to 

^^^^*^liip  as  against  mortgagees  of  electric  railway  and  light  com- 

^^*    T^ixere  income  from  current  receipts  is  ample  to  pay  claim. 

„  ^^^*^^^^BPM8bed  in  Central  Trust  Co.  v.  Chicago  A.  &  N.  Ry.  Co.,  232 

'thl^     ^^^»  sum  due  to  one  railroad  from  another  for  traffic  balances 

.        1^    ^   from  reports  and  used  to  keep  road  in  safe  operating  condi- 

'\fe^    ^^     "bondholders,  who  were  in  control  and  operating  road,  is  en- 

^^  'to    preference   over  indebtedness   to   bondholders;   Pennsylvania 

^"^  .     C::^,  V.  New  York  City  Ry.  Co.,  216  Fed.  470,  132  C.  C.  A.  518, 

c*V^      ^«r  supplies  for  use  of  street  railway  within  reasonable  time 

P  .        't^>    appointment   of   receiver   were   entitled   to   preference  over 

c^      ^     of  general  creditors  out  of  current  earnings  of  unmortgaged 

9^^     xxi  hands  of  receivers;  Scott  v.  Queen  Anne's  R.  R.  Co.,  162 

*        ^^1,  89  C.  C.  A.  536,  holding  claims  for  indebtedness  incurred 

{ox  ^l>eTtiting  expenses  under  management  of  bondholders  were  superior 

to  lEivoTtgage  debt  and  entitled  to  priority  of  payment  from  eorpus  of 

-pxoi^^rty  of  insolvent  railroad. 

Priority   of   claims   against   property   in   hands   of   receiver   over 
recorded  liens.    Note,  41  L.  R.  A.  (N.  8.)  697,  701,  708. 
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197  tr.  &  197-200,  49  L.  Ed.  723,  25  Sfap.  Ct.  428,  OARO  ▼.  DAVIDSON/ 

Miscellaneous.  Cited  in  Seale  v.  Georgia,  201  U.  S.  642,  50  L.  Ed. 
902,  26  Sup.  Ct.  763,  dismissing  for  want  of  jurisdiction. 

197  U.  S.  200-207,  49  L.  Ed.  724,  26  Sup.  Ot.  426,  XTNITED  STATES  ▼. 
8TINS0N. 

Concurrent  findings  of  fact  of  two  courts  will  not  be  dlstnrbod  by  the . 
SaprSkne  Court. 

Approved  in  United  States  y.  Clark,  200  U.  S.  608,  50  L.  Ed.  616» 
26  Sup.  Ct.  340,  Supreme  Court  adopts  finding  of  two  lower  courts 
that  purchaser  of  timber  was  without  knowledge  of  fraud. 

While  government  may  maintain  action  to  set  aside  grants  and  recover 
property  of  which  it  has  been  defrauded,  and  while  laches  or  limitations 
are  not  defense,  yet,  respect  due  to  patent,  presumption  that  all  price  ling 
steps  had  been  observed  before  its  issuance,  immense  importance  and  neces- 
sity of  stability  of  titles,  demand  that  suits  to  set  aside  or  annul  patents 
should  be  sustained  only  when  allegations  are  clearly  stated  and  fully  sus- 
tained by  proof. 

Approved  in  Wright-Blodgett  Co.  v.  United  States,  236  U.  S.  403, 
59  L.  Ed.  640,  35  Sup.  Ct.  339,  holding  in  suit  by  United  States  to 
cancel  patent  to  land  for  fraudulent  proofs,  defense  of  bona  fide 
purchase  for  value  by  grantee  of  entryman  is  affirmative  defense,  and 
burden  of  proof  upon  such  grantee  was  not  sustained;  Diamond  Coal 
etc.  Co.  V.  United  States,  233  U.  S.  239,  58  L.  Ed.  939,  34  Sup. 
Ct.  507,  annulling  patents  fraudulently  secured  under  nonmineral 
land  law  for  lands  known  to  be  valuable  for  mineral  by  agent 
who  transfers  land  to  principal;  United  States  v.  Koleno,  226  Fed. 
182,  141  C.  C.  A,  178,  holding  government  may  elect  to  rescind 
patent  for  fraud  or  to  ratify  it  and  sue  for  damages;  United  States 
V.  Wesely,  189  Fed.  279,  annulling  patent  issued  to  patentee  through 
mistake  of  land  officers  in  noting  application  of  prior  applicant 
on  plat-books,  and  holding  purchaser  from  such  patentee  after  record- 
ing of  pateht  to  prior  applicant  is  charged  with  notice  under  Minn. 
Rev.  Laws  1905,  §  4735 ;  United  States  v.  Conklin,  177  Fed.  60,  100 
C.  C.  A.  473,  holding  United  States  cannot  maintain  suit  to  cancel 
patent  to  public  lands  in  lieu  of  lands  within  forest  reserve  on  ground 
that  conveyance  of  lands  within  reserve  was  procured  by  means  of 
false  representation  of  third  person  to  owners,  where  it  is  not  shown 
that  owners  were  defrauded,  or  that  United  States  did  not  acquire  good 
title,  or  that  it  sustained  pecuniary  loss. 

'   Right:  of  United  States  to  maintain  civil  action.    Note,  Ann.  Gas. 
1912D,  515. 

Goyemment  in  action  to  set  aside  grants  for  fraud  is  subjected  to  same 
rules  rcispecting  burden  of  proofs  quantity  and  character  of  evidence,  pre- 
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*<utiptions    of  law  and  twet,  tbat  attend  prosecution  of  like  action  'bj  Indi- 

Approved  in  Wright-Blodgett  Co.  v.  United  States,  236  TJ.  S.  404, 
o9  L.  E<1_  640,  36  Sup.  Ct.  339,  affirming  decree  cancelling  patent  to 
public  IcLnds  for  fraudulent  proof,  where  burden  of  proof  on  grantee 
^  entry xinan  to  show  he  was  bona  fide  purchaser  was  not  sustained; 
''oik  V.  XJnited  States,  233  Fed.  191,  147  C.  C.  A.  183,  reversing  order 
appoint!  xig  receiver  of  land  allotted  to  Creek  Indian,  improvements 
P^«ed  tlkereon,  and  oil  produced;  Sweet  v.  United  States,  228  Fed. 
j'  14:3  C.  C.  A,  3,  holding  grant  of  sehool  lands  to  Utah  was  not 
*«^€f   an^    neither  United  States  Rev.  Stats.,  §  2318,  nor  Act  of  1872, 

*  ^^^9  Y*<eserving  mineral  lands  from  sale  is  applicable  thereto;  Chesa- 
^^^  ®*^<5.  Canal  Co.  v.  United  States,  223  Fed.  929,  L.  R.  A.  1916B, 
734.  X3d  c,  Q^  ^^  405^  holding  presumption  of  payment  of  debt  from 
^pae  o:p  twenty  years  applies  to  action  by  United  States  to  recover 
debt ;  XTiiited  States  v.  Brannan,  217  Fed.  851,  133  C.  C.  A.  669,  allow- 
ing   cancellation  of  patents   to  land  for  fraud,  where  there  was  no 

eg^atiou  or  proof  that  one  of  defendants  was  bona  fide  purchaser; 
toanoir    V.  United  States,  214  Fed.  629,  131  C.  C.  A.  68,  holding  evi- 

^^^     o:f   fraud  insufficient  in  suit  to  cancel  patents  to  desert  lands 

n^*^^    xinder  act  of  1877,  as  amended  in  1891;  Hemmer  v.  United 

mt^*    204  Fed.  901,  123  C.  C.  A.  194,  holding  act  of  1884  extending 

,.,  *^^"tion  upon  alienation  of  Indian  land  from  five  to  twenty-five  years 

^^t     apply   to  Indian   homestead    freed   from   restriction    to   five 

*^  ,?^    Occupation,  under  act  of  1875,  before  enactment  of  act  of  1884; 

poaH      ^"  United  States,  204  Fed.  79,  122  C.  C.  A.  392,  holding  mere  pre- 

ho       ^^^^^ce  of  evidence  insufficient  to  justify  vacation  of  patent  to 

g.  ^^^«a4  entry  for  fraud  in  original  entry  and  final  proof;  United 

g^.  ,^^     V.  Barber  Lumber  Co.,  194  Fed.  36,  114  C.  C.  A.  44,  holding 

f^j,    ^^^®   insufficient  to  warrant  cancellation  of  patent  to  public  land 

ig  eaV^^*^'  ^®^*  ^'  ^*"''  ^^^  ^^^'  ^^^'  ^^^  ^'  ^'  ^'  ^'^'^'  ^ol^»°&  State 
23^ -|     ^l^l^ed  to  claim  title  to  land  created  by  gradual  accretions  between 

<^om     ^^'^^^  1877,  where  it  took  no  action  to  enforce  claim  until  1904  and 

t^^J^  ^inants  and  their  grantors  had  been  in  possession  for  more  than 

fng.     ^^  years;  United  States  v.  Barber  Lumber  Co.,  172  Fed.  965,  hold- 

p^j.^      ^<5t;  that  defendant  purchased  large  tract  of  timber  land  from 

pjj^        *^^     entering  under  Timber  and  Stone  Act  shortly  after  entry  is 

Ui^j^    ^^ Orient  to  entitle  United  States  to  cancel  patents  for  fraud; 

^Q        ^^     States  V.  Chicago  etc.  Ry.  Co.,  172  Fed.  276,  dismissing  suit 

ver^    ^^^1  patent  where  purchaser  had  no  notice  or  knowledge  of  ad- 

'DCi\tf^     ^laim  to  land  or  defect  in  grantor's  title,  and  no  notice  of  lis 

^^    ^'*^'B,  as  required  by  Minnesota  latv,  was  filed  prior  to  his  pur- 

•  ^   ^  »     Xln'tod  States  v.  Mills,  169  Fed.  687,  holding  evidence  insuffi- 

^o  entitle  Government  to  cancellation  of  patent  to  homestead  for 
\  ^^Q  ij,  entry  or  final  proof;  United  States  v.  Barber  Lnmbtf  Co., 
XIX— 24 
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169  Fed.  188,  holding  United  States  is  bound  to  comply  with  equity 
rule  66j  relating  to  time  for  filing  pleadings  in  suit  to  set  aside  patent 
to  timber  lands;  State  v.  Hackley,  Hume  &  Joyce,  124  La.  861,  50 
South.  775,  holding  State  cannot  recover  land  for  fraud  of  patentee, 
where  third  person  acquired  land  for  valuable  consideration  and  with- 
out notice  of  fraud. 

197  U.  8.  207-223,  49  Xi.  Ed.  726,  26  8np.  Cft.  429,  OLTATT  ▼.  UNITED 

STATES. 

Peonage  Is  a  status  or  condition  of  compulsory  service  based  upon  in- 
debtedness of  peon  to  master. 

Approved  in  United  States  v.  Reynolds,  235  U.  S.  144,  59  L.  Ed.  167, 
35  Sup.  Ct.  86,  holding  contract  under  Alabama  Code,  §  6846,  to  work 
for  surety  to  pay  fine  paid  by  surety  to  secure  release  of  person  con- 
victedxof  crime,  which  contract  is  enforceable  by  separate  punishment 
is  void  as  establishing  peonage  in  violation  of  thirteenth  amendment 
and  Rev.  Stats.,  §§1990  and  5526;  Bailey  v.  Alabama,  219  U.  S.  242, 
243,  55  L.  Ed.  201,  202,  31  Sup.  Ct.  145,  holding  Alabama  Code,  §  4730, 
as  amended  in  1907,  making  refusal  to  perform  labor  contracted  for, 
without  refunding  money  or  property  received,  prima  facie  evidence  of 
commission  of  crime  defined  by  such  section  is  in  conflict  with  thir- 
teenth amendment  and  Federal  anti-peonage  laws;  United  States  v. 
Broughton,  213  Fed.  351,  holding  Alabama  Code,  §  6846,  relating  to 
contract  for  services  of  convict  to  surety  paying  his  fine,  does  not 
establish  peonage  in  conflict  with  thirteenth  amendment;  Ex  parte 
Drayton,  lS3  Fed.  987,  holding  void  Criminal  Code  of  South  Carolina, 
§  357,  providing  that  agricultural  laborer  contracting  to  perform  ser- 
vices and  receiving  advances  or  supplies,  who  fails  to  perform  services 
is  guilty  of  misdemeanor,  and  punishable  by  imprisonment;  United 
States  V.  Cole,  153  Fed.  805,  applying  rule  in  prosecution  for  con- 
spiracy to  hold  certain  persons  in  condition  of  peonage;  Ex  parte 
Brown,  140  Fed.  463,  Federal  habeas  corpus  will  not  issue  to  free 
prisoner  convicted  in  State  court  without  juiy  when  State  Constitu- 
tion does  not  allow  jury;  In  re  Peonage  Charge,  138  Fed.  687,  one  caus- 
ing servant  to  be  arrested  in  order  to  get  his  promise  to  work  out  debt 
in  return  for  release  is  guilty  of  peonage  under  Rev.  Stats.,  §  5526 ; 
Toung  V.  State,  4  Ga.  App.  827,  62  S.  E.  558,  affirming  conviction  of 
person  fraudulently  obtaining  money  on  contract  to  perform  services 
in  violation  of  Laws  of  1903,  p.  90 ;  Ives  v.  South  Buffalo  Ry.  Co.,  201 
N.  Y.  312,  Ann.  Ou.  1912B,  156,  34  L.  R.  A.  (N.  B.)  162,  94  N.  E.  446, 
1  N.  C.  C.  A.  549,  holding  void  Workmen's  Compensation  Act  (Laws 
1910,  c.  675),  art.  XlVa,  imposing  absolute  liability  upon  employees 
in  designated  occupations;  State  v.  Robinson,  143  N.  C.  631,  56  S.  E. 
922,  holding  married  woman  cannot  be  held  criminally  liable  under 
Revisal  1905,  §  3367,  for  abandoning  crops  on  land  before  paying  ad- 
vances made  by  landlord;  Ex  parte  Hollman,  79  S.  G.  20,  14  Abb.  Oas. 
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1105,  60  S.  E.  24,  holding  Criminal  Code,  §  357^  providing  for  conviction 
and  punishment  of  laborer  for  violation  of  agricultural  contract  after 
receiving  advances,  is  void  as  in  conflict  with  thirteenth  amendment, 
Federal  anti-peonage  statute  (Rev.  Stats.,  §  1990),  and  State  Constitu- 
tion,  art  I,  §  24. 

Distinguished  in  United  States  v.  Clement,  171  Fed.  975,  holding  fact 
that  persons  were  induced  to  work  for  another  in  payment  of  debts 
through  fear  of  prosecution  did  not  render  employer  guilty  of  violation 
of  Rev.  Stats.,  §§1990,  5226,  prohibiting  peonage;  dissenting  opinion 
in  Ex  parte  Hollman,  79  S.  C.  33,  14  Ann.  Oas.  1105,  60  S.  E.  28, 
majority  holding  Criminal  Code,  §  357,  providing  for  conviction  and 
punishment  of  laborer  for  violation  of  agricultural  contract  after  re- 
ceiving advances  is  void  under  thirteenth  amendment,  Rev.  Stats,  of 
United  States,  §  1990,  and  State  Constitution,  art.  I,  §  24. 

FrovlsionB  of  Bevlstfd  Statutes,  sections  1900  and  6526,  inroblbiting  peon.  * 
age  ace  valid  azarelse  of  power  of  Congress  to  enforce  proTlaons  of  tlilr  eantii 
amendment,  for,  although  such  amendment  Is  self -executing  without  ancil- 
lary legislation  so  far  as  its  terms  are  applicable  to  existing  conditions, 
still,  legislation  may  be  necessary  to  meet  various  circumstances,  and  such 
legialation  may  be  primary  and  direct,  since  thirteenth  amendment  is  not 
mere  prohibition  of  Btate  laws,  but  absolute  declaration  against  existence 
of  slaTery  or  invdlmitary  servitude. 

Approved  in  Butler  v.  Perry,  240  U.  S.  333,  60  L.  Ed.  674,  36  Sup. 
Ct.  259,  upholding  Florida  statute  requiring  every  able-bodied  man 
between  specified  ages  to  work  on  roads  or  hire  substitute;  United 
States  V.  Reynolds,  235  U.  S.  143,  144,  149,  59  L.  Ed.  166,  169,  35  Sup. 
Ct.  86,  holding  contract  under  Alabama  Code,  §  6846,  to  work  for 
surety  to  pay  fine  paid  by  surety  to  secure  release  of  person  convicted 
of  crime,  which  contract  is  enforceable  by  separate  punishment,  is  void 
as  establishing  peonage  in  violation  of  thirteenth  amendment,  and  Rev. 
Stats.,  §§  1990,  5526;  Bailey  v.  Alabama,  219  U.  S.  241,  55  L.  Ed.  201, 
31  Sup.  Ct.  145,  holding  Alabama  Code,  §4730,  as  amended  in  1907, 
making  refusal  to  perform  labor  contracted  'for,  without  refunding 
money  or  paying  for  property  received,  prima  facie  evidence  of  com- 
mission of  crime  defined  by  such  section,  is  in  conflict  with  thirteenth 
amendment  and  Federal  anti-peonage  laws;  Smith  v.  United  States,  157 
Fed.  724,  85  C.  C.  A.  353,  conspiracy  to  deprive  citizens  of  right  to  free- 
dom from  slavery  and  involuntary  servitude  guaranteed  by  thirteenth 
amendment  is  offense  punishable  under  Rev.  Stats.,  §  5508 ;  dissenting 
opinion  in  Hodges  v.  United  States,  203  U.  S.  33,  34,  51  L.  Ed.  75,  27 
Sup.  Ct.  6,  majority  denying  jurisdiction  of  United  States  court,  under 
thirteenth  amendment,  or  Rev.  Stats.,  §§1978,  1979,  5508,  5510,  of 
prosecution  for  conspiracy  made  and  carried  out  in  State  to  prevent 
negroes  from  eanying  out  contracts  and  agreements  to  labor:  Franklin 
V.  South  Carolina,  218  U.  S.  170,  54  L.  Ed.  986,  30  Sup.  Ct.  640, 
arguendo. 
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Distth^ished  in  United  States  v.  Clement,  171  Fed.  975,  holding  fact 
that  persons  were  induced  to  work  for  another  in  payment  of  debts 
through  fear  of  prosecution  did  not  render  employer  guilty  of  violation 
of  Rev.  Stats.,  §  §  1990,  5226,  prohibiting  peonage ;  dissenting  opinioE 
in  Ex  parte  Hollman,  79  S.  C.  33,  34,  14  Ann.  Oas.  1105,  60  S.  E.  28,  29. 
majority  holding  Criminal  Code,  §  357,  providing  for  conviction  and 
punishment  of  laborer  for  violation  of  agricultural  contract  after  re- 
ceiving advances,  is  void  as  in  conflict  with  thirteenth  amendment, 
Federal  anti-peonage  laws,  and  State  Constitution. 

Constitutional  and  statutory  provisions  concerning  peonage.    Note, 
3  Ann.  Gas.  321,  322. 

Constitutionality  of  statute  providing  for  imprisonment  for  breach 
of  contract  of  labor  or  rental.    Note,  21  L.  R.  A.  (N.  S.)  244. 

wmie  no  motion  or  request  was  made  tliat  Jury  be  iuBtmcted  to  find 
for  defendant  in  criminal  case,  and  although  such  motion  Is  proper  method 
of  presenting  question  whether  there  is  evidence  to  sostain  verdict,  court 
wlU  review  question  in  case  of  plain  error. 

Approved  in  Sprinkle  v.  United  States,  141  Fed.  820,  73  C,  C.  A. 
285,  Boren  v.  United  States,  144  Fed.  804,  75  C.  C.  A.  531,  and  Pace 
V.  United  States,  135  Fed.  1022,  67  C.  C.  A.  679,  all  following  rule; 
Weems  v.  United  States,  217  U.  S.  362,  19  Ann.  Oaa.  705,  54  L.  Ed, 
796,  30  Sup.  Ct.  544,  Supreme  Court  under  rule  35  will  consider  assign- 
ment of  error,  not  made  in  court  below,  that  sentence  is  cruel  and 
unusual  punishment  within  meaning  of  provision  of  Philippine  bill  of 
rights  taken  from  eighth  amendment  to  Constitution  of  United  States; 
Williamson  v.  United  States,  207  U.  S.  453,  52  L.  Ed.  292,  28  Sup.  Ct.  163, 
refusing  to  apply  rule  in  prosecution  for  subornation  of  perjury  where 
bill  of  exceptions  recites  that  plaintiff  offered  evidence  sufficient  to  go  to 
jury;  Proudfit  Loose  Leaf  Co.  v.  Kalamazoo  Loose  Leaf  Binder  Co., 
230  Fed.  133,  144  C.  C.  A.  418,  applying  rule  in  patent  infringement 
suit  in  which  infringers  were  adjudged  guilty  of  contempt;  Fielder  v. 
United  States,  227  Fed.  833,  142  C.  C.  A.  356,  affirming  one  conviction 
and  reversing  other  in  prosecution  of  two  persons  for  introducing 
liquor  from  without  State  into  that  part  of  State  which  was  formerly 
Indian  Territory,  although  no  motion  was  made  at  trial  for  instructed 
verdict,  and  no  exception  taken  or  assignment  of  error  made;  Mark 
Tick  Hee  v.  United  States,  223  Fed.  734,  139  C.  C.  A.  262,  affirming 
conviction  for  aiding  and  abetting  entry  of  two  Chinese  persons  not 
entitled  to  enter,  where  examination  of  record  shows  evidence  justified 
conviction;  Sykes  v.  United  States,  204  Fed.  914,  123  C.  C.  A.  205, 
reversing  conviction  of  burglary  on  uncorroborated  testimony  of  accom- 
plice, although  no  motion  was  made  at  trial  for  instructed  verdict; 
Central  Improvement  Co.  v.  Cambria  Steel  Co.,  201  Fed.  826,  120 
C.  C.  A.  121,  though  reference  is  by  consent.  Court  of  Appeals  may  cor- 
rect  manifest   errors  of  law   made   by  master;   Pettine   v.   Territory 
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of  New  Mexico,  201  Fed.  497,  119  C.  C.  A.  681,  reversing  conviction  of 
murder  in  second  degree  for  erroneous  instruction  as  to  reasonable 
doubt,  and  as  to  what  constituted  murder  in  second  degree,  where  ter- 
ritorial Supreme  Court  disregarded  these  errors  because  not  properly 
presented  to  trial  court;  Humes  v.  United  States^  182  Fed.  486,  105 
C.  C.  A.  158,  applying  rule  in  prosecution  for  fraudulent  use  of  mails 
in  violation  of  Rev.  Stats.,  §5480;  Rogers  v.  United  States,  180  Fed. 
60,  31  L.  R.  A.  (N.  8.)  264,  103  C.  C.  A.  408,  holding  evidence  sufficient 
to  sustain  conviction  for  violation  of  Rev.  Stats.,  §  2865,  making  it 
offense  to  "clandestinely  introduce"  dutiable  goods  into  country  with 
intent  to  avoid  payment  of  duty ;  Williams  v.  United  States,  158  Fed. 
36,  88  C.  C.  A.  296,  reversing  conviction  of  wholesale  liquor  dealer  for 
violation  of  Rev.  Stats,  of  United  States,  §  3318,  in  sending  out  liquor 
without  required  entries  in  record-book,  where  instruction  as  to  burden 
of  proof  was  erroneous,  although  sufficient  exception  was  not  taken; 
Twining  v.  United  States,  141  Fed.  45,  72  C.  C.  A.  629,  correct  entries 
in  national  bank-books  of  fraudulent  transaction  will  not  sustain  con- 
viction on  charge  of  making  false  entries ;  State  v.  Murray,  116  La.  660, 
40  South.  932,  upholding  Act  No.  50  of  1892,  p.  71,  punishing  by  6nc 
or  imprisonment  one  violating  labor  contract  after  receiving  money 
thereunder;  dissenting  opinion  in  Greene  v.  United  States,  154  Fed. 
419,  85  C.  C.  A.  251,  majority  holding  exceptions  to  judge's  charge 
most  be  taken  before  jury  retires,  and  affirming  conviction  of  persons 
conspiring  with  officer  of  United  States  army  to  obtain  possession  of 
funds  and  for  embezzlement  of  such  funds. 

Distinguished  in  Lepper  v.  United  States,  233  Fed.  229,  147  C.  C.  A. 
233,  afiinning  conviction  of  counterfeiting  although  action  of  court  in 
questioning  accused  as  to  letters  written  admitting  guilt  without  pro- 
duction of  letters  was  subject  to  technical  objections,  where  testi- 
mony was  sufficient  to  justify  conviction;  Tucker  v.  United  States,  224 
Fed.  841,  140  C.  C.  A.  279,  holding  in  prosecution  for  misuse  of  mails 
where  no  instructions  were  requested  and  only  general  exception  to 
charge  taken,  instructions  were  not  reviewable  on  writ  of  error;  Jones 
V.  United  States,  179  Fed.  592,  103  C.  C.  A.  142,  holding  in  prosecution 
for  eonspiracy  to  defraud  United  States  of  public  lands,  it  was  not 
error  to  have  eitizenship  of  grand  juror  who  participated  in  findinj^ 
indictment  determined  by  trial  jury;  Ripper  v.  United  States,  179  Fed. 
498,  103  C.  C.  A.  478,  holding  in  prosecution  for  violation  of  Oleo- 
mai^arine  Act  of  1886,  record  discloses  proof  of  all  essential  elements 
of  offense,  or  evidence  from  which  jury  could  have  found  them ;  Keely 
V.  Ophir  Hill  etc.  Min.  Co.,  169  Fed.  600,  601,  95  C.  C.  A.  99,  holding 
in  action  of  trespass  to  recover  ore,  exception  to  "entry  of  judgment" 
is  not  specific  enough  to  present  question  of  law  for  determination 
by  appellate  court,  and  opinion  of  trial  judge  analyzing  facts  is  not 
such  special  finding  of  facts  within  Rev.  Stats.,  §  700,  as  to  enable 
appellate  court  to  determine  whether  they  are  sufficient  to  support 
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judgment;  Brown  v.  United  States,  35  App.  D.  C.  551,  Ann.  Om.  1912A, 
388,  holding  in  prosecution  for  larceny  from  railroad,  question,  not 
raised  in  lower  court  whether  accused  could  be  convicted  in  absence  of 
proof  of  incorporation  of  railroad,  will  not  be  considered  on  appeal; 
Pfieffer  v.  United  States,  31  App.  D.  C.  112,  holding  discretionary 
power  of  appellate  court  to  review  suflBciency  of  evidence  in  criminal 
case,  although  defendant  fails  to  ask  trial  court  to  direct  verdict  of 
acquittal  on  that  ground  will  not  be  exercised  in  prosecution  for  mak- 
ing bet  on  horserace. 

No  matter  how  severe  may  be  condemnation  dm  to  condiict  of  party 
charged  with  criminal  offense,  it  is  imperative  duty  of  court  to  see  that  all 
elements  of  offense  are  proved,  or  at  least  that  testimony  is  offered  which 
Justifies  Jury  in  ilnding  those  elements,  for  only  in  exact  administration  of 
laws  will  Justice  in  long  nm  be  done,  and  confidence  of  public  in  sach  ad- 
ministration be  maintained. 

Approved  in  Diaz  v.  United  States,  223  U.  S.  459,  Ann.  Oaa.  19130, 
1188,  56  L.  Ed«  507,  32  Sup.  Ct.  250,  holding  evidence  warrants  con- 
viction of  homicide  in  Supreme  Court  of  Philippine  Islands;  Patterson 
v.  United  States,  222  Fed.  624,  138  C.  C.  A.  123,  reversing  conviction 
for  violation  of  Sherman  anti-trust  law,  where  indictment  does  not 
allege  doing  of  acts  in  continuance  of  monopoly  within  three-year 
period  of  limitations;  Harrison  v.  United  States,  200  Fed.  665,  119 
C.  C.  A.  78,  holding  evidence  inefficient  in  prosecution  for  use  of  mails 
to  defraud  in  violation  of  Criminal  Code,  §  215,  to  justify  conviction 
of  manufacturer  for  over-puffing  of  his  wares  in  advertisement;  United 
States  V.  Louisville  etc.  R.  Co.,  157  Fed.  982,  denying  conviction  under 
twenty-eight  hour  law  where  there  was  no  evidence  that  stock  was 
not  unloaded  and  fed  within  that  time;  United  States  v.  Illinois  Cent. 
R.  Co.,  156  Fed.  187,  holding  Safety  Appliance  Act  of  1893,  is  not 
violated  by  railroad  using  in  interstate  commerce  cars  equipped  with 
defective  couplers,  where  they  were  properly  equipped  at  be^nning  of 
interstate  journey. 

197  XT.  8.  223-229,  49  L.  Ed.  732,  25  Bop.  Ot.  434,  UinTED  STATES  ▼. 
MILLS. 

Ten  per  cent  increase  in  pay  allowed  to  bfllcer  of  United  States  Army 
for  service  in  Porto  Bico,  Cuba,  Philippine  Islands,  Hawaii  and  Alaska 
under  act  of  1900,  and  beyond  limits  of  Union,  by  act  of  1901,  is  to  be 
computed  upon  amount  to  which  officer  is  entitled  at  time  of  such  service, 
including  longevity  pay  and  pay  provided  by  Esvised  Statutes,  sec  ion  1261. 

Distinguished  in  United  States  v.  Miller,  208  U.  S..  37,  52  L.  Ed.  879, 
28  Sup.  Ct.  199,  holding  under  Rev.  Stats.,  §  1262,  and  act  of  1882, 
aide  to  rear-admiral  is  not  entitled  to  have  longevity  pay  computed  upon 
whole  amount  of  pay,  including  his  allowance  as  aide. 
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197  U.  8.  230-234,  49  L.  Ed.  735,  26  Snp.  Ot.  483^  BABTLETT  T.  ITNITSD 
STATES. 

Not  cited. 

197  U.  8.  235-243.  49  L.  Ed.  736,  25  Sup.  Ot.  437,  OBEEB  OOTJNTT  T. 
TEZAa 

Not  cited. 

197  U.  8.  244-299,  49  L.  Ed.  739,  26  Sup.  Ot.  498,  HABBIMAIT  Y.  NOBTH- 
EEN  SECUKIT1E8  OO. 

Where  decree  of  Oircvlt  Oourt  of  Appeals  in  reTersing  order  of  Olr- 
cnit  Court  grmntliig  preUmlniry  Injunetlm  p.actleaUy  dlipoeed  of  entire 
controTersT-,  Supreme  Conrt  may  grant  certiorari  to  review  decision,  not- 
withstanding decree  was  not  final 

Approved  in  Denver  v.  New  York  Trust  Co.,  229  U.  S.  136,  67 
L.  Ed.  1121,  33  Sup.  Ct.  657,  holding  Supreme  Court's  power  of  review 
of  order  of  Circuit  Court  of  Appeals  granting  injunction  is  not  confined 
to  granting  of  injunction,  but  extends  to  determination  of  whether,  on 
jurisdiction,  or  merits,  bill  or  cross-bill  may  be  maintained  in  suit  to 
enforce  contract  between  city  and  water  company  for  purchase  of 
water  plant;  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  207  Fed. 
5,  124  C.  C.  A.  573,  holding  order  enjoining  railroad  from  interfering 
with  operation  of  telegraph  lines  on  railroad  right  of  way  pending  pro- 
ceedings to  condemn  right  of  way  for  its  lines  on  railroad  right  of 
way,  was  not  abuse  of  discretion;  Assets  In  v.  Co.  v.  Hollingshead,  200 
Fed.  553,  119  C.  C.  A.  31,  upholding  order  dissolving  temporary  in- 
junction which  involved  decision  on  merits  in  controversy  between  ad- 
joining property  owners  and  denied  license  or  easement  in  favor  of 
complainant's  property;  Henry  Gas  Co.  v.  United  States,  191  Fed.  140, 
111  C.  C.  A.  612,  holding  right  of  United  States  to  maintain  suit  for 
cancellation  of  conveyance  of  land  to  Cherokee  miner  was  not  so  clear 
as  to  warrant  preUminary  injunction  restraining  grantee  from  remov- 
ing gas  where  adequate  security  is  offered  and  there  is  danger  that 
land  would  be  drained  of  its  gas  by  surrounding  wells  during  pendency 
of  suit. 

Pact  that  Supreme  Oonrt  by  its  Judgment  leaves  Olrcuit  Oourt  at  liberty 
«*to  proceed  in  the  execution  of  its  decree  as  the  circumstances  may  re- 
qnire,"  did  not  operate  to  change  decree  or  impart  power  to  do  so  not 
otherwise  possessed. 

Approved  in  Brown  v.  Fletcher,  182  Fed.  981,  105  C.  C.  A.  425,  hold- 
ing decree  dismissing  suit  for  "want  of  prosecution,"  although  other 
grounds  of  dismissal  were  urged  and  were  discussed  by  court  in  its 
opinion,  is  not  bar  to  second  suit. 

General  expressions  in  an  opinion,  which  are  not  essential  to  dispose 
of  case,  are  not  permitted  to  control  Judgment  in  subsequent  suits. 
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Approved  in  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  949,  upholding 
Employers'  Liability  Act  of  1908,  abolishing  fellow-servant  rule ;  United 
States  V.  Illinois  Cent.  R.  Co.,  170  Fed.  547,  95  C.  C.  A.  628,  holding 
expressions  of  opinion  of  Supreme  Court  in  actioA  for  damages  based 
on  Safety  Appliance  Act  are  not  controlling  in  action  to  recover  pen- 
alty under  Safety  Appliance  Act,  §  6. 

Transaction  between  complainants  herein  and  Northem  SeenritieB  Com- 
pany was  one  of  purdiase  and  sale  of  Northern  Paciiic  Railway  Company 
stock  for  shares  of  stock  of  SecnritieB  Company  and  casli,  and  was  not 

bailment  or  trust. 

Approved  in  dissenting  opinion  in  United  States  v.  International 
Harvester  Co.,  214  Fed.  1003,  majority  holding  consolidation  of  five 
harvester  companies  producing  eighty  to  eighty-five  per  cent  of  harvest- 
ing machinery  sold  in  United  States  was  organized  to  eliminate  com- 
petition and  was  from  beginning  combination  in  restraint  of  trade  in 
violation  of  Sherman  Act. 

Where  vendor  testified  that  he  attached  to  his  negotiations  in  sale  of 
Northern  Pacific  stock  no  other  condition  than  that  of  price  and  that  trans- 
action was  completed,  he  is  estopped  to  deny  that  this  was  statement  of 
fact. 

Approved  in  Smith  v.  Boston  Elevated  Ry.  Co.,  184  Fed.  389,  87 
L.  R.  A.  (N.  S.)  429,  106  C.  C.  A.  497,  holding  testimony  of  plaintiff 
in  action  for  injuries  is  so  inconsistent  with  that  given  on  former  trial 
as  to  discredit  her  and  to  justify  direction  of  verdict  for  defendant. 

Property  delivered  nnder  an  illegal  contract  cannot  be  recovered  by  one 
in  pari  delicto  where  contract  has  been  executed. 

Approved  in  Levy  v.  Kansas  City,  168  Fed.  525,  22  L.  R.  A.  (N.  S.) 
862,  93  C.  C.  A.  523,  denying  recovery  of  amount  paid  to  city  for 
license  to  conduct  pool-selling  in  violation  of  Kansas  statute  (Sess. 
Laws  of  1895,  c.  155,  p.  294),  where  city  stopped  licensee  from  conduct- 
ing business  on  second  day  after  purchase  of  license;  Farrington  v. 
Stucky,  165  Fed.  331,  91  C.  C.  A.  311,  refusing  to  set  aside  contract 
to  pay  bonus  to  railroad  for  construction  of  its  line  on  particular  route 
and  agreement  not  to  maintain  station  between  two  given  points,  although 
contract  is  against  public  policy ;  Camors-McConnell  Co.  v.  McConnell,  140 
Fed.  414,  contract  for  sale  of  business  and  goodwill  is  specifically  enforce- 
able though  vendee  buys  with  view  to  securing  monopoly;  dissenting 
opinion  in  Stewart  v.  Wright,  147  Fed.  339,  340,  345,  77  C.  C.  A.  499, 
majority  holding  one  induced  to  bet  on  race  supposed  to  be  fixed  and  in- 
tending to  defraud  but  being  defrauded  himself,  may  not  recover  money 
from  swindler;  J.  H.  Fields  &  Son  v.  E.  G.  Holland  &  Son,  158  Ky.  552, 
165  S.  W.  702,  denying  specific  performance  of  contract  between  com- 
peting transfer  lines  under  which  one  is  to  become  exclusive  carrier  of 
passengers  and  other  of  freight,  which  is  against  public  policy  under 
Constitution,    §  201. 
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Distinguished  in  Stewart  v.  Wright,  147  Fed.  336,  77  C.  C.  A.  499, 
plaintiff  indaced  to  bet  on  race  he  supposed  to  be  fixed  and  intending 
to  defraud,  but  being  defrauded  himself  is  not  precluded  from  recover- 
ing his  money. 

Where  holding  corporation  exchanged  its  ftock  for  shares  of  other  cor- 
porations, held  that  its  purchase  of  anch  stock  was  not  in  trust  and  parties 
in  pari  delicto  are  estopped  to  attack  yaliditj  of  transfer  hecanae  of  iUe- 
gality  of  transfer. 

Approved  in  Steele  v.  United  Fruit  Co.,  190  Fed.  636,  holding  pur- 
chase by  corporation  engaged  in  foreign  commerce  of  controlling  inter- 
est in  stock  of  competing  company,  void  in  so  far  as  right  to  vote  stock 
is  concerned,  does  not  invalidate  stock  so  as  to  preclude  its  transfer 
in  good  faith  to  another,  and  such  innocent  purchaser  may  vote  stock. 

Korthem  Padllc  system  taken  in  connection  with  Burlington  aystem 
Is  competftiYe  with  TTnion  Paciflc  system,  and  delivery  to  complainants  of 
majority  of  total  Northern  Paciflc  stock  and  ratable  distribution  of  remain- 
ing assets  to  other  securities  stockholders  would  not  only  be  in  Itself 
inequitable,  but  would  directly  contravene  Sherman  law  and  purposes  of 
foverument  suit. 

Approved  in  United  States  v.  Reading  Co.,  226  U.  S.  353,  67 
L.  Ed.  262,  33  Sup.  Ct.  90,  holding  general  combination  of  rail- 
roads and  coal  companies  through  Temple  Iron  Comi>any  to  prevent 
construction  of  independent  competing  railway  from  mines  to  tide-water 
points,  and  series  of  sixty-five  per  cent  contracts  to  control  sale  of 
independent  output  at  tide  water  are  both  violations  of  Sherman  Act; 
United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S.  94,  67  L.  Ed.  136, 
33  Sup.  Ct.  53,  holding  purchase  by  Union  Pacific  railroad  of  forty-six 
per  cent  of  stock  of  Southern  Pacific  with  resulting  control  of  latter's 
system  is  illegal  combination  under  Sherman  Act;  United  States  v. 
Standard  Oil  Co.,  173  Fed.  187,  188,  transfer  of  stock  of  nineteen 
Bubsidiaiy  companies  to  principal  company  making  prevention  of  com- 
petition in  interstate  conmieree  more  effective  was  combination  in  viola- 
tion of  Sherman  Act;  Clark  v.  Memphis  St.  Ry.  Co.,  123  Tenn.  245, 
130  S.  W.  754,  holding  purchase  under  authority  of  its  charter,  by 
foreign  corporation  of  stock  in  street  railroad  corporations  in  widely 
separated  cities  is  not, consolidation  contrary  to  public  policy  of  State; 
dissenting  opinion  in  United  States  v.  Union  Pac.  R.  Co.,  188  Fed.  121, 
majority  holding  purchase  by  interstate  railroad  of  stock  of  competing 
road  was  insufiicient  in  amount  to  give  control  of  competitor  and  was 
not  violation  of  Sherman  Act;  dissenting  opinion  in  United  States  v. 
Reading  Co.,  183  Fed.  470,  majority  holding  contract  by  which  pur- 
chasing company  secures  entire  output  of  sellers'  anthracite  coal  mines, 
was  not  conspiracy  in  violation  of  Sherman  Act. 

Title  to  failroad  stock  to  holding  company  having  been  passed  Inten- 
ttonally,  fonnar  owners  of  part  of  them  cannot  reclaim  spedflc  shares,  but 
must  bo  content  with  ratable  proportion  of  corporate  assets. 


N. 
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Approved  in  United  States  v.  Union  Pacific  B.  R.  Co.,  226  U.  S.  472, 
473,  67  L.  Ed.  807,  33  Sup.  Ct.  162,  holding  transfer  of  stock  of  South- 
em  Pacific  Company  to  stockholders  of  Union  Pacific  Railroad  Com- 
pany would  not  so  effectually  end  combination  as  to  comply  with  decree 
ordering  dissolution. 

Injunctive   relief   as   affected  by  comparative  injury  to   parties. 
Note,  14  Ann.  Gas.  19. 

197  U.  S.  299^03,  49  K  Ed.  766,  26  Snp.  Ot  481,  WESTEBK  EI£OTBIOAIi 
8XTPFLY  CO.  T.  ABBEYnJaE  ELEGTBIO  UOHT  *  POWER  00. 

Not  cited. 

197  U.  8.  304-313,  49  L.  Ed.  766,  25  Sap.  Ot.  460,  McMICHAEL  ▼.  MUBFHT. 

Homestead  entry  wUch  was  prima  facie  valid  and  remained  nncanceled 
of  record,  segregated  tract  ftom  mass  of  pnblic  domain  and  precluded  sab- 
sequent  entryman  from  acquiring  inceptive  right  thereto  by  virtue  of  his 
alleged  settlement. 

Approved  in  J.  W.  Frellsen  &  Co.  v.  Crandell,  217  U.  S.  78,  54  L.  Ed. 
673,  30  Sup.  Ct.  490,  holding  State  lands  held  under  patent  or  certificate 
of  location  are  not  subject  to  entry  until  such  patent  or  certificate  is  set 
aside  at  instance  of  State ;  Holt  v.  Murphy,  207  U.  S.  412,  52  L.  Ed.  272, 
28  Sup.  Ct.  212,  upholding  rule  of  Land  Department  that  no  subsequent 
entry  can  be  received  after  land  commissioner's  decision  to  cancel 
entry  until  time  for  appeal  has  expired  or  rights  of  original  entryman 
been  finally  determined;  King  v.  Great  Northern  Ry.  Co.,  20  Idaho, 
692,  119  Pac.  710,  holding  land  was  segregated  by  prior  homestead 
entry  and  subsequent  entryman  could  not  maintain  action  for  negligent 
destruction  of  timber  upon  such  land  by  fire;  Chauvin  v.  Louisiana 
Oyster  Commission,  121  La.  13,  46  South.  39,  holding  acceptance  by 
State  of  "swamp  and  overflowed"  lands  is  conclusive  upon  State  as  to 
character  of  lands  subsequently  sold  as  such  by  State;  Smith  v.  Cran- 
dall,  118  La.  1055,  43  South.  700,  holding  applications  to  enter  lands 
in  1906  patented  to  entrymen  located  with  McEnery  scrip  under  act 
of  1881,  did  not  give  applicants  inchoate  right  in  lands  or  standing 
to  question  validity  of  patents  on  ground  of  illegal  location  of  scrip; 
Whitehill  v.  Victoria  Land  etc.  Co.,  18  N.  M.  524,  139  Pac.  185,  holding 
acceptance  by  Land  Department  of  entry  including  lands  reserved  from 
entry  by  government  is  void,  where  reservation  is  recorded  in  land 
office;  Holt  v.  Classen,  19  Okl.  136,  91  Pac.  867,  868,  holding  person 
first  entering  land  after  relinquishment  of  original  entry  has  priority 
over  one  attempting  to  enter  prior  to  such  relinquishment. 

Distinguished  in  Robinson  v.  Lundrigan,  227  U.  S.  180,  57  L.  Ed.  471, 
33  Sup.  Ct.  255,  holding  application  based  on  invalid  claim  of  soldier 
is  not  entry  valid  on  face  which  segregates  land  from  public  domain 
and   precludes  appropriation  by  another. 
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Supreme  Court  wiU  not  ovemle  conitmction  of  statute  upon  whicH 
Land  Department  baa  uniformly  proceeded.  In  its  administration  of  pttl)Uc 
lands,  except  for  cogent  reasons. 

Approved  in  United  States  v.  Mills,  190  Fed.  520,  111  C.  C.  A.  345, 
holding  under  homestead  laws  entryman  is  required  to  show  residence 
on  land  for  five  years  to  entitle  him  to  patent;  Parryman  7.  Cunning- 
ham, 16  Okl.  103,  82  Pac.  825,  court  will  not  interfere  with  Land  Office 
decision  refusing  hearing  on  application  to  contest  final  entry. 

197  U.  &  31S-S23,  49  I..  Ed.  770,  26  Sup.  Ot.  468,  CHBISBfAN  ▼.  MHjUSR. 

Supreme  Ooort  does  not  reyiew  questions  of  fact  in  cases  coming  from 
State  courts,  hut  accepts  conclusions  of  State  tribunals  as  final. 

Approved  in  Mammoth  Min.  Co.  v.  Qrand  Central  Min.  Co.,  213 
U.  S.  74,  53  L.  Ed.  705,  29  Sup.  Ct.  413,  applying  rule  in  suit  to  recover 
for  removal  of  ores  from  beneath  surface  of  mining  claim;  St.  Louis 
etc.  R.  Co.  V.  Hadley,  168  Fed.  340,  Federal  court  should  not  on  ground 
of  comity  refuse  to  take  jurisdiction  of  suit  to  enjoin  State  rate  stat- 
ute as  void  under  Federal  Constitution,  where  determination  of  such 
question  depends  upon  questions  of  fact  as  case  can  only  be  reviewed 
by  Federal  Supreme  Court  on  writ  of  error  where  findings  of  fact  arc 
made  conclusive;  dissenting  opinion  in  Schlemmer  v.  Buffalo  etc.  Ry. 
Co.,  205  IT.  S.  17,  51  L.  Ed.  688,  27  Sup.  Ct.  407,  majority  \ipholding 
jurisdiction  of  Supreme  Court  to  review  judgment  of  State  court  in 
action  for  injuries,  where  decision  as  to  contributory  n^ligence  is  so 
involved  with  and  dependent  upon  erroneous  views  of  Safety  Appliance 
Act  as  to  involve  Federal  q\^estion. 

Where  controversy  is  between  two  mineral  claimants  rule  respecting 
sulllciency  of  discovery  of  mineral  is  more  liberal  than  when  it  is  between 
mineral  claimant  and  one  seeking  to  make  agricultural  entry. 

Approved  in  United  States  v.  Lavenson,  206  Fed.  758,  cancelinp:  pat- 
ent to  mining  claims  issued  through  mistake  while  protest  was  pending 
against  its  issuance  by  forest  service  having  jurisdiction  in  reserve  in 
which  claims  were  located. 

By  Bevised  Statutes,  section  2320,  no  location  of  a  mining  claim  can 
be  made  until  the  discovery  of  the  vein  or  lode  within  the  Umits  of  the 
claim  located. 

Approved  in  Cook  v.  Johnson,  3  Alaska,  531,  holding  defendants 
established  discovery  and  plaintiff^s  entry  upon  mining  claim  initiated 
in  trespass  gave  them  no  rights;  Overgaard  v.  Westerberg,  3  Alaska, 
172,  denying  recovery  in  ejectment  of  placer  mining  claim,  where 
plaintiff  fails  to  prove  actual  discovery  of  gold  as  other  mineral  within 
limits  of  claim  located. 

Discovery  to  be  valid  must  be  such  discoyery  of  mineral  as  gives  reason- 
able evidence  of  fact  either  that  there  Is  vein  or  lode  carrying  precious 
mineral  or  if  it  la  claimed  as  placer  ground  that  it  is  valuable  for  such 
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mining,  there  must  be  en<mgli  to  Justify  prudent  person  In  expenditure 
ef  money  and  labor. 

Approved  in  Donnelly  v.  United  States,  228  XT.  S.  266,  Ann.  Oas. 
191SE,  710,  57  L.  Ed.  8S0,  33  Sup.  Ct.  449,  holding  no  vaHd  rights  had 
attached  to  placer  claim  excluding  it  from  Hoopa  Valley  Reservation, 
and  killing  of  Indian  by  white  man  upon  such  reservation  within  State 
of  California,  is  punishable  under  Rev.  Stats.,  §§  2145  and  5339,  in 
Federal  courts;  Clark,  Montana  Realty  Co.  v.  Ferguson,  218  Fed.  965, 
holding  evidence  insufficient  to  warrant  finding  that  lode  was  known 
to  exist  within  limits  of  placer  claim  at  time  of  application  for  placer 
patent ;  Mason  v.  Washington-Butte  Min.  Co.,  214  Fed.  37,  130  C.  C.  A. 
426,  holding  no  vein  or  lode  had  been  discovered  prior  to  application 
for  placer  patent;  Multnomah  Mining  etc.  Co.  v.  United  States,  211 
Fed.  102,  128  C.  C.  A.  28,  holding  in  suit  by  United  States  to  cancel 
patents  to  mining  claims,  no  discovery  of  mineral  had  been  made,  and 
claims  had  been  entered  for  water-power,  not  mining;  Cascaden  v. 
Bortolis,  162  Fed.  268,  15  Ann.  Gas.  625,  89  C.  C.  A.  247,  holding  where 
there  was  evid^ce  of  gold  having  been  found  within  limits  of  plain- 
tiff's claim,  court  erred  in  refusing  to  permit  plaintiffs  to  show  mineral- 
ogical  conditions  of  adjacent  claims,  and  in  refusing  to  allow  plainti£b 
to  prove  by  experienced  miners  that  plaintiffs  would  be  justified  in  ex- 
pending (ime  and  money  on  claims;  Charlton  v.  Kelly,  156  Fed.  436, 
13  Ann.  Gas.  618,  84  C.-C.  A.  295,  holding  in  action  to  recover  posses- 
sion of  mining  claim  instructions  relating  to  discovery  of  mineral 
were  not  erroneous;  Lange  v.  Robinson,  148  Fed.  803,  79  C.  C.  A.  1, 
finding  of  gold  colors  in  washing  few  pans  of  sediment  along,  creek, 
along  which  gold  had  been  found  short  distance  away,  is  sufficient  dis- 
covery as  against  other  mineral  claimant ;  Steele  v.  Tanana  Mines  R.  Co., 
148  Fed.  680,  78  C.  C.  A.  412,  finding  of  colors  of  gold  insufficient  dis- 
covery to  sustain  mineral  location  as  against  prior  homestead  entry; 
Cascaden  v.  Bartolis,  146  Fed.  741,  77  C.  C.  A.  496,  instruction  that  to 
constitute  sufficient  discovery  it  must  be  shown  that  labor  and  capital 
expended  would  yield  reasonable  profit  is  error;  Cook  v.  Johnson,  3 
Alaska,  534,  holding  defendant's  discovery  valid  and  plaintiff'  entry 
initiated  by  trespass  upon  valid  location  gave  them  no  rights  in  mining 
claim;  Cascaden  v.  Bortolis,  3  Alaska,  205,  207,  denying  recovery  in 
ejectment  of  lot  which  was  part  of  placer  claim  located  by  plaintiff 
where  evidence  was  insufficient  to  establish  discovery;  Overgaard  v. 
Westerberg,  3  Alaska,  177,  180,  denying  recovery,  in  ejectment,  of 
placer  mining  claim,  where  plaintiff  fails  to  prove  actual  discovery 
of  gold  or  other  mineral  within  limits  of  claim  located;  Charlton  v. 
Kelly,  2  Alaska,  541,  holding  it  is  question  for  jury  whether  there  was 
actual  discovery  of  gold,  and  if  so,  whether  enough  to  warrant  ordinary 
man  in  spending  time  and  money ;  Zeiger  v.  Dowdy,  13  Ariz.  334, 114  Pac. 
566,  holding  under  United  States  Rev.  Stats.,  §§  2329,  2330,  discovery 
within  limits  of  claim  is  essential  to  validity  of  claim;  Merced  Oil 
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Min.  Co.  V.  Patterson,  162  Cal.  362, 122  Pae.  952,  holding  mineral  loca- 
tion of  association  of  eight  persons  is  single  location,  and  but  single 
discovery  is  necessary  to  support  it;  Garibaldi  v.  Grillo,  17  CaL  App. 
542,  543,  120  Pac.  426,  holding  stipulation  of  parties  "that  the  land  in 
controversy  is  unpatented  placer  mineral  land  of  the  United  States" 
did  not  dispense  with  necessity  of  proof  of  actual  discovery  of  gold  as 
required  by  laws  of  United  States;  Ferris  v.  McNally,  45  Mont.  25, 
121  Pac.  892,  holding  discovery  and  compliance  with  Rev.  Codes,  §  2283, 
requiring  locator  to  do  exploration  work  are  essential  to  establish  valid 
mining  location. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  189  Am.  St.  Rep.  171,  174,  181,  184. 

Determination  of  mineral  or  nonmineral  character  of  public  land. 
Note,  Ann.  Oaa.  1912A,  1817,  1818. 

Sufficiency  of  discovery  of  mineral  to  support  location  of  mining 
claim.    Note,  15  Ann.  Oas.  629,  630. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  8.)  811,  820,  823. 

Petroleum  and  natural  gas  as  minerals.    Note,  20  Ann.  Oaa.  937, 

197  U.  8.  324-384,  49  la.  Ed.  774,  25  Sup.  Ct.  536,  IN  BE  STRAUSS. 

Word  "charged"  In  provision  of  Constitution,  article  IV,  section  2, 
clause  2,  relating  to  extradition,  was  used  in  Its  broa4  slgnlflcatlon  to 
cover  any  proceeding  which  State  might  see  fit  to  adopt  by  which  formal 
accusation  was  made  against  alleged  criminal,  and  party  is  charged  with 
crime,  when  affidavit  Is  filed  alleging  commission  of  offense  and  warrant 
is  Issued  for  his  arrest. 

Approved  in  Pierce  v.  Creecy,  210  U.  S.  402,  404,  52  L.  Ed.  1120, 
1121,  28  Sup.  Ct.  714,  holding  in  extradition  proceeding  that  indict- 
ment, although  it  may  be  defective  as  criminal  pleading,  is  sufficient  to 
charge  crime  within  meaning  of  Federal  Constitution,  art.  IV,  par.  2, 
§2;  Ex  parte  Graham,  216  Fed.  814,  holding  indictment  sufficient  to 
charge  crime  for  purpose  of  extradition  proceedings;  Goodale  v. 
Splain,  42  App.  D.  C.  239,  holding  affidavit  in  accordance  with  criminal 
procedure  of  State  is  sufficient  charge  of  offense  against  laws  of  State 
to  warrant  extradition. 

Extradition  proceedings.    Note,  112  Am.  St.  Bep.  137. 

197  U.  8.  334-348,  49  L.  Ed.  780,  25  Sup.  Ct.  440,  BISHOP  T.  UNITED 
STATES. 

Naval  Regulations  of  1895,  paragraph  1206,  providing  that  arrest  and 
discharge  of  person  in  navy  for  offense  shall  be  har  to  further  martial  pro- 
ceedings against  him  for  that  offense,  does  not  apply  to  arrest  and.  tem- 
porary confinement  not  intended  as  punishment,  hut  for  maintenance  of 
good  order  and  discipline  aboard. 

Approved  in  Dowling  v.  Lee,  68  Fla.  26,  66  South.  143,  holding  de- 
eision  of  court-martial  having  jurisdiction  of  person  and  of  offense 
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chared,  and  acting*  within  scope  of  its  power,  cannot  be  reviewed  or 
set  aside  by  civil  courts. 

197  U.  S.  343-348,  49  L.  Ed.  784,  26  Svp.  Ot  533,  McMILIiEN  Y.  FEBBTIM 
BON.  00. 

Federal  question  raised  for  flrst  time  on  petition  for  rehearing  Is  too 
late  unless  court  grants  rehearing  and  then  proceeds  to  consider  such 
question. 

Approved  in  Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co.,  228 
U.  S.  334,  57  L.  Ed.  862,  33  Sup.  Ct.  510,  denying  jurisdiction  to  review 
judgment  of  State  court  denying  without  opinion  petition  for  rehear- 
ing in  which  Federal  question  is  raised  for  first  time;  Forbes  v.  State 
Council  of  Virginia,  Junior  Order  United  American  Mechanics,  216 
XT.  S.  399,  54  L.  Ed.  536,  30  Sup.  Ct.  295,  order  of  State  court  recit- 
ing that  on  mature  consideration  petition  for  rehearing  is  denied  does 
not  show  Federal  question  was  passed  upon  so  as  to  sustain  writ  of 
error  from  Federal  Supreme  Court;  McCorquodale  v.  Texas,  211  U.  S. 
437,  53  L.  Ed.  271,  29  Sup.  Ct.  146,  order  of  State  court  overruling 
motion  for  rehearing  "same  being  considered  by  the  court"  does  not 
show  that  court  passed  on  Federal  question  so  as  to  sustain  writ  of 
error  from  Federal  Supreme  Court;  Disconto  Gesellschaft  v.  Umbreit, 
208  IT.  S.  578,  52  L.  Ed.  628,  28  Sup.  Ct.  337,  denial  of  petition  for 
rehearing  dealing  with  invasion  of  treaty  rights  where  State  court 
heard  and  passed  upon  Federal  questions  gives  Federal  Supreme  Court 
jurisdiction;  Paraiso  v.  United  States,  207  U.  S.  370,  52  L.  Ed.  250, 
28  Sup.  Ct.  127,  denial  of  motion  for  rehearing  to  Supreme  Court  of 
Philippines  cannot  serve  to  bring  Federal  question  into  record,  so  as 
to  sustain  writ  of  error  from  Supreme  Court  of  United  States. 

197  XT.  8.  348>365,  49  L.  Ed.  787,  25  Sup.  Ot.  491,  OABTEB  T.  OEAB» 

Not  cited. 

197  U.  8.  366-3g6,  49  L.  Ed.  790,  25  Sup.  Ct.  443,  KEPPEL  Y.  TIFFIN  SAV- 
IKOSBANK. 

Word  "surrender^  In  section  57g  of  Bankruptcy  Act  includes  not  only 
voluntary  hut  compulsory  action,  since  purpose  of  provision  is  equality  of 
distribution  of  bankrupt's  estate;  and  whenever  preference  has  been  aban- 
doned or  yielded  up,  and  danger  of  inequality  prevented,  such  creditor  is 
entitled  to  stand  on  equal  footing  with  other  creditors  and  prove  his  claims. 

Approved  in  Page  v.  Rogers,  211  U.  S.  581,  53  L.  Ed.  335,  29  Sup. 
Ct.  159,  creditor  of  bankrupt  compelled  to  surrender  unlawful  prefer- 
ence is  entitled  to  prove  his  claim  and  receive  dividend  on  equality 
with  other  creditors;  Miller  v.  New  Orleans  Acid  etc.  Co.,  211  U.  S. 
506,  53  L.  Ed.  805,  29  Sup.  Ct.  176,  holding,  under  Bankruptcy  Act, 
§  67f,  authorizing  trustee  to  preserve  liens  arising  from  pending  suits 
for  benefit  of  estate,  trustee  may  prosecute  to  judgment  suit  pending 
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IB   State   eonrt   to   avoid   sale   by    individual   partner  as   preference, 
alfhoug-h  cause  of  action  arose  under  State  law;  Eau  Claire  Nat.  Bank 
V.  Jackman,  204  U.  S.  635,  61  L.  Ed,  606,  27  Sup.  Ct.  391,  holding 
ngrht    of  surrender  under  Bankruptcy  Act,  §  57g,  exists  after  suit  as 
well  as  before  suit;  In  re  Louis  J.  BergdoU  Motor  Co.,  233  Fed.  411, 
147    C.    C.   A.  346    (affirming  230  Fed.  252,  263),  preferred  creditor 
^y  prove  claim  as  general  creditor  after  voidable  preference  is  set 
asi^©;    In  re  Steams  Salt  &  Lumber  Co.,  225  Fed.  4,  5,  6,  where  un- 
secured  creditor  sues  to  set  aside  preference,  and  large  sum  is  made 
available  for  payment  of  general  creditors,  expenses  of  suit  and  at- 
torney's fees  may  be  paid  out  of  such  general  fund,  although  preferred 
c^^tor  owned  large  majority  of  unsecured  claims;  Union  Cent.  Life 
^^^.  Co.  y.  Drake,  214  Fed.  549,  550,  131  C.  C.  A.  82,  creditor  who  in 
^^  faith  receives  and  retains  voidable  preference  until  deprived  of  it 
^y  judgment  of  court,  has  right  to  prove  claim  as  general  creditor 
&i^d  receive  same  dividends  as  other  creditors;  Wells  v.  Lincoln,  214 
^ed.  229,  130  C.  C.  A.  641,  fact  that  creditor  received  conveyance 
made  by  bankrupt  with  intent  to  defraud  other  creditors,  did  not 
authorize  court  to  postpone  payment  of  his  claim  until  other  creditors 
liave  been  paid ;  First  Nat.  Bank  of  Atlanta,  Texas,  v.  Cameron,  209 
Fed.  611,  126  C.  C.    A.  433,  agreement  between  trustee  and  secured 
creditor  as  to  value  of  security  jnade  pending  suit  in  State  court  to 
whieh  both  were  parties  and  involving  such  question,  is  liquidation  by 
litigation  within  meaning  of  Bankruptcy  Act  of  1898,  §  57n,  entitling 
creditor  to  prove  claim  within  sixty  days,  although  year  for  proving 
claim  has  elapsed ;  In  re  Hamilton  Automobile  Co.,  209  Fed.  598,  126 
C.  C.  A.  418,  where  claim  airainst  bankrupt's  estate  is  disallowed  be- 
cause  of    preference    afterward    surrendered,    amendment    increasing 
amount  of  claim  and  refiling  of  same  is  not  barred  by  one  year  limita- 
tion; In  re  Cahill,  208  Fed.  194,  allowing  filing  of  unsecured  claim  of 
bank,  though   more  than   year  has   passed,  where  deeds   executed  to 
bank  as  security  were  declared  preferences  and  unsecured  claims  are 
filed  within  sixty  days  therefor;  In  re  McCarthy  Portable  Elevator  Co., 
205  Fed.  988,  holding  claim   against  bankrupt  filed  within  year  was 
sufficient  to  sustain  amendment  after  expiration  of  year  so  as  to  make 
proof  made  by  agent  of  claimant  comply  with  law ;  In  re  Elletson  Co., 
193  Fed.  87,  88,  holding  bank  unsuccessfully  asserting  preference  based 
on  deeds  of  trust  declared  fraudulent  and  void,   in   af^sence  of  bad 
faith,  is  not  precluded  from  proving  debts  as  unsecured  claims  against 
bankrupt's  assets;  In  re  Salvator  Brewing  Co.,  188  Fed.  524,  creditor 
holding  security  and  defeated  in  litifration  may  prove  claim,  although 
claim  is  not  filed  within  year;  In  re  John  A.  Baker  Notion  Co.,  180 
Fed.  923,  924,  preferred  creditor,  after  bankruptcy  court  has  declared 
pajrment  to  him  void  as  preference,  may  file  claim  in  such  court  for 
amount  thereof;  In  re  Clark,  176  Fed.  960, 961, 962, 963,  where  mortgage 
is  set  aside  in  suit  by  trustee  broncrht  more  than  year  after  bank- 
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ruptcy,  mortgagee  may  file  claim  against  bankrupt's  estate  within  sixty 
days  after  right  to  enter  judgment  vacating  mortgage  is  perfected; 
In  re  Coventry  Evans  Furniture  Co.,  171  Fed.  674,  creditor  of  bankrupt 
from  whom  payment  made  within  four  months  of  bankruptcy  was  re- 
covered as  preference  in  suit  by  trustee,  is  one  holding  "claim  liqui- 
dated by  judgment"  within  section  57n,  and  claim  may  be  proved  within 
sixty  days  thereafter,  although  more  than  year  after  adjudication; 
In  re  Otto  F.  Lange  Co.,  170  Fed.  116,  holding  claim  of  bank  against 
bankrupt's  estate  to  amount  recovered  from  it  as  voidable  preference 
should  be  allowed ;  In  re  Strobel,  163  Fed.  790,  holding  claims  as  secured 
creditor  under  chattel  mortgage  declared  void  as  recorded  in  wrong 
county,  and  as  bailor  of  property  adjudged  part  of  bankrupt's  estate, 
may  be  proved  and  allowed  as  general  claims  after  expiration  of  year 
for  filing  proofs;  Ohio  Valley  Bank  Co.  v.  Mack,  163  Fed.  158,  24 
L.  B.  A.  (N.  S.)  184,  89  C.  C.  A.  605,  allowing  proof  of  claim  by  father 
of  bankrupt  upon  surrender  by  him  of  preference  received;  Powell  v. 
Leavitt,  150  Fed.  91,  80  C.  C.  A.  43,  where  creditor's  mortgage  held 
invalid  as  voidable  preference,  his  claim  is  provable  within  sixty  days 
after  judgment  as  one  "liquidated  by  litigation";  Stevens  v.  Nave-Mc- 
Cord  Merc.  Co.,  150  Fed.  75,  76,  80  C.  C.  A,  25,  creditor  holding  void- 
able preference  may  file  written  proof  of  claim  but  may  not  vote  at 
creditor's  meeting  until  preference  surrendered;  Barber  v.  Coit,  141 
Fed.  383,  75  C.  C.  A.  319,  where  side  by  insolvent,  proceeds  used  to 
pay  certain  creditors,  is  set  aside  as  fraudulent,  vendee  has  valid  claim 
for  purchase  price  less  cost  of  setting  aside  sale;  In  re  McMurtrey,  142 
Fed.  856,  858,  claim  of  preferred  creditor,  after  voidable  preference 
recovered,  to  be  considered  in  determining  whether  indebtedness  suffi- 
cient to  warrant  involuntary  bankruptcy  proceeding;  In  re  Fagan,  140 
Fed.  760,  creditor  receiving  voidable  preference  which  was  not  re- 
covered by  trustee  until  one  year  elapsed  can  then  file  his  proof  of 
claim;  In  re  Oppenheimer,  140  Fed.  52,  on  finding  of  referee  that 
creditor  has  received  voidable  preference,  time  should  be  set  for  its 
surrender  and  having  claim  allowed. 

Distinguished  in  In  re  Wright-Dana  Hardware  Co.,  212  Fed.  403, 
129  C.  C.  A.  73,  bankruptcy  court  may  allow  preferred  creditor  to 
prove  claim  and  deduct  amount  proved  from  preference;  Maxwell  v. 
McDaniels,  195  Fed.  428,  115  C.  C.  A.  328,  creditor  proving  claims 
against  banUl-upt  as  unsecured  may,  after  lapse  of  year  from  ad- 
judication, amend  proof  to  show  it  is  secured;  In  re  Peck,  163  Fed. 
49,  93  C.  C.  A.  470  (affirming  161  Fed.  764),  holding  under  section 
57n,  requiring  claims  to  be  proved  within  year  unless  liquidated  by 
litigation,  court  cannot  extend  time  for  proof  merely  because  creditors 
were  misled  as  to  value  of  assets  by  statements  in  schedules;  Moi^n 
V.  Benedum,  157  Fed.  233,  84  C.  C.  A.  675,  holding  ten  days  allowed 
for  appeal  from  judgment  allowing  or  rejecting  claim  by  section  25a 
of  Bankruptcy  Act,  cannot  be  extended  by  filing  petition  for  rehearing 
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after  expiration  of  such  time,  nor  does  appeal  lie  from  ruling  on  such 
petition;  Coder  v.  Arts,  152  Fed.  949,  15  L.  E.  A.  (N.  S.)  372,  82 
C.  C.  A.  91,  sustaining  mortgage  to  secure  pre-existing  debt  made 
within  four  months  of  bankruptcy,  where  it  was  not  made  with  intent 
to  defraud  creditors  within  section  67e;  In  re  Armstrong,  145  Fed.  210, 
mortgage  given  by  insolvent  and  accepted  by  creditor  in  good  faith 
when  debtor  apparently  solvent  held  to  constitute  valid  lien;  In  re 
Noel,  144  Fed.  440,  and  In  re  Kemper,  142  Fed.  211,  both  holding 
creditor  receiving  voidable  preference  not  recovered  by  trustee  until 
after  one  year  elapsed  cannot  then  file  proof  of  claim;  Golden  &  Co. 
V.  Loving,  42  App.  D.  C.  493,  denying  application  of  preferred  creditor 
to  have  avoidance  of  preference  conditioned  upon  his  admission  as 
general  creditor  in  distribution  of  assets  to  full  amount  of  debt; 
Wilson  V.  Mitchell- Woodbury  Co.,  214  Mass.  519,  102  N.  E.  121,  holding 
preferred  creditor  may  not  reduce  his  damages  by  partial  return  of 
property  given  him  as  preference. 

Courts  liave  no  power  to  inflict  penalties  where  law  has  not  imposed 
them. 

Approved  in  In  re  Louis  J.  Bergdoll  Motor  Co.,  233  Fed.  412,  147 
C.  C.  A.  346,  preferred  creditor  may  prove  claim  as  general  creditor 
after  voidable  preference  is  set  aside;  Wells  v.  Lincoln,  214  Fed. 
230,  130  C.  C.  A.  641,  fact  that  creditor  received  conveyance  made  by 
bankrupt  with  intent  to  defraud  other  creditors,  did  not  authorize 
court  to  postpone  payment  of  his  claim  until  other  creditors  hav«  been 
paid;  In  re  Hurst,  194  Fed.  833,  114  C.  C.  A.  534,  trustee  succeeding 
in  setting  aside  conveyance  of  real  estate  for  benefit  of  all  creditors 
could  not  thereafter  claim  dividends  paid  to  executors  of  debtor,  whose 
claim  had  been  proved,  or  on  ground  that  land  had  been  conveyed  in  fraud 
of  creditors;  Younts  v.  Southwestern  Tel.  &  Tel.  Co.,  192  Fed.  207, 
denying  recovery  of  penalty  for  discrimination  under  Kirby's  Digest 
of  Arkansas,  1904,  §  7948,  for  refusal  of  telephone  company  to  extend 
to  resident  outside  corporate  limits  same  services  extended  to  another 
resident  similarly  situated,  where  company  was  under  no  obligation  to 
extend  lines  outside  corporate  limits;  In  re  Clark,  176 'Fed.  963,  where 
mortgage  is  set  aside  in  suit  by  trustee  brought  more  than  year  after 
bankruptcy,  mortgagee  may  file  claim  against  bankrupt's  estate  within 
sixty  days  after  right  to  enter  judgment  vacating  mortgage  is  per- 
fected. 

197  XT.  &  886-^98,  49  L.  Ed.  801,  26  8up.  Ct.  489,  UNITED  STATES  T. 
SMITH. 

Not  cited. 
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197  XT.  S.  394-406,  49  L.  Ed.  803,  25  Sup.  Ot.  462,  lODDLETOWK  NAT. 
BANK  V.  TOLEDO,  A.  A.  ft  N.  M.  B.  R.  00. 

Where  there  is  a  State  decision  that  a  State  constitutional  provlBlon  la 
self -executing.  Federal  Oourt  will  follow  such  decision. 

Approved  in  Roberts  etc.  Shoe  Co.  v.  Dower,  208  Fed.  273,  125 
C.  C.  A.  470,  following  decision  of  Illinois  Supreme  Court  that  willful 
violation  of  Factory  Act  causing  injury  to  ^employee  deprives  em- 
ployer  of  defense  of  assumed  risk  and  contributory  negligence,  and  that 
willful  violation  is  shown  by  proof  of  inteirtion&l  failure  to  comply 
with  statute. 

Statute  passed  in  pursuance  of  constitutional  provision,  which  statute 
itself  provides  procedure  and  states  remedy,  even  though  imposing  no  limit 
or  conditions  to  liability  other  than  such  as  are  found  in  constitutional 
provision,  is,  nevertheless,  a  statute  providing  remedy,  and  may  be  said  to 
provide  liability  and  create  remedy  to  extent  that  it  is  necessary  to  conform 
to  procedure  provided  therein. 

Approved  in  Globe  Newspaper  Co.  v.  Walker,  210  U.  S.  365,  52  L.  Ed. 
1100,  28  Sup.  Ct.  726,  holding  remedies  of  forfeiture,  penalty,  and 
injunction  given  by  U.  S.  Rev.  Stats.,  §§  4965,  4970,  to  owner  of  copy- 
right in  case  of  infringement  are  exclusive,  and  preclude  action  for 
damages  for  infringement  of  copyrighted  map;  Blackburn  v.  Irvine,  205 
Fed.  226,  123  C.  C.  A.  405,  holding  Ohio  statute  of  1902  requiring  ac- 
tion upon  liability  of  stockholders  to  be  brought  within  eighteen  months 
after  debt  becomes  enforceable,  does  not  begin  to  run  in  action  by 
receiver  in  foreign  jurisdiction  to  enforce  double  liability  of  stockholder 
of  insolvent  corporation  until  Ohio  court  decrees  liability  and  makes 
assessment;  Irvine  v.  Elliott,  203  Fed.  99,  holding  while  assessment 
under  Ohio  Rev.  Stats.  1880,  §§3258,  3260,  to  enforce  stockholders' 
double  liability  must  include  both  resident  and  nonresident  stock- 
holders, no  judgment  in  personam  can  be  rendered  in  domiciliary  pro- 
ceedings against  nonresident  stockholders  not  served  with  process; 
More:an  Engineering  Co.  v.  General  Castings  Co.,  177  Fed.  351,  101 
C.  C.  A.  323,  .holding  nonresident  claimant  filing  mechanic's  lien  in 
State  court  under  Mechanics*  Lien  Act,  Pa.  1901  (P.  L.  431^69),  could 
not  thereafter  oust  State  court  of  jurisdiction  and  maintain  scire  facias 
in  Federal  court;  Pond  v.  Newell,  162  Fed.  580,  holding  remedy  pro- 
vided by  Gen.  Laws  Rhode  Island,  c.  180,  to  enforce  against  directors 
of  corporation  liability  in  excess  of  amount  limited  for  indebtedness 
is  exclusive,  and  bill  in  equity  in  Federal  court  in  another  State  to 
enforce  statutory  liability  cannot  be  maintained;  Knickerbocker  Trust 
Co.  v.  Iselin,  185  N.  Y.  56,  77  N.  E.  878,  under  Md.  Laws  1904,  c,  337, 
fixing  stockholder's  liability  at  par  value  of  stock  and  amount  invested, 
and  New  York  Laws  1901,  c.  354,  taking  away  liability  on  paid-up  stock, 
creditor  of  Maryland  corporation  cannot  maintain  action  at  law  in  New 
York  to  enforce  stockholder's  liability. 
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Right  to  enforce  stockholders'  liability  outside  of  State  of  incor- 
poration.   Note,  38  L.  B.  A.  (N.  S.)  906. 

107  IT.  S.  407-419,  49  I..  Ed.  810,  26  8np.  Ot.  483,  PENNSYLVANIA  I.UM- 

BEKMEN'S  MUTUAI.  TIRE  INS.  CO.  y.  MEYEB. 

Fire  insurance  company  wlilcb  iBSuea  Its  policies  npon  real  estate  and 
personal  property  sitaated  In  another  State  is  as  nrach  engaged  in  its  bosi- 
neas  in  tbat  State  when  its  agents  are  there  under  its  authority  adjosting 
losses  covered  by  its  policies  as  it  is  when  engaged  in  making  contracts  to 
take  sach  ridcs^ 

Approved  in  Equitable  Life  Assur.  Soc.  v.  Pennsylvania,  238  U.  S. 
147,  59  L.  Ed.  1242,  35  Sup.  Ct.  829,  holding  assessment  of  tax  under 
Pennsylvania  statute  of  1895,  imposing  tax  of  two  per  cent  on  gross 
premiums  of  life  insurance  policies  issued  within  State,  may  include 
premium  paid  to  company  outside  of  State  by  resident  of  State;  St. 
Iiouis  Southwestern  Ry.  Co.  v.  Alexander,  227  U.  S.  223,  Ann.  Oas. 
1915B,  77,  57  L.  Ed.  487,  33  Sup.  Ct.  245,  holding  foreign  railroad 
maintaining  local  representative  in  State  to  settle  claims  is  doing  busi- 
ness in  State;  Commercial  Mut.  Accident  Co.  v.  Davis,  213  U*.  S.  255, 
53  L.  Ed.  787,  29  Sup.  Ct.  445,  holding  foreign  insurance  company 
having  outstanding  policies  in  State  and  exercising  right  to  investigate, 
adjust  and  settle  losses  thereunder,  is  transacting  business  within  State, 
and  service  on  physician  sent  to  adjust  claim  is  sufficient  to  give  State 
court  jurisdiction  under  2  Rev.  Stats.  Mo.,  1899,  §  7992 ;  Laurentide 
Co.  V.  Durey,  231  Fed.  ,228,  holding  Canadian  corporation  making  news- 
paper paper  was  transacting  business  within  United  States  within 
meaning  of  Corporation  Tax  Law  of  1909,  c.  6,  §  38,  and  Income  Tax 
Law  of  1913,  c.  16,  §  2;  Geo.  Wm.  Bentley  Co.  v.  Chivers  &  Sons,  215 
Fed.  962,  holding  service  of  subpoena  upon  entomologist  of  foreign 
corporation  sent  into  State  to  cancel  complainant's  contract  of  agency, 
is  sufficient  to  confer  jurisdiction;  Smith  v.  Farbenfabriken  of  Elber- 
feld  Co.,  203  Fed.  481,  121  C.  C.  A.  598,  holding  resident  of  Canada 
conducting  mail-order  drug  business  and  having  bonded  warehouse 
in  Detroit,  and  agent  there  to  conduct  business,  is  subject  to  suit  in 
that  district  for  infringement  of  patent  by  service  on  agent  under 
Ja<Iicial  Code,  §  48 ;  Michigan  Aluminum  Foundry  Co.  v.  Aluminum 
Castings  Co.,  190  Fed.  884,  Pennsylvania  corporation  maintaining  per- 
manent office  in  Detroit,  paying  rent  of  office  and  salary  of  manager 
from  home  office,  and  doing  business  amounting  to  large  sums  annually, 
is  doing  business  in  Michigan;  Courtney  v.  Pradt,  160  Fed,  570,  87 
C.  C.  A.  463,  holding  foreign  executor  cannot  be  sued  in  Kentucky 
under  Ky.  Code  of  Practice,  §  194,  on  indebtedness  of  testator,  where 
he  has  not  removed  into  State;  Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.,  156  Fed.  1220,  84  C.  C.  A.  167,  holding  New  Jersey  cor- 
poration in  making  and  performing  factorage  contracts  was  not  doing 
bnsiness  in  Colorado  within  meaning  of  Constitution  and  laws  of  that 
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State;  Ricketts  y.  San  Printing  etc.  Assn.,  27  App.  D.  C.  226,  foreign 
newspaper  maintaining  in  District,  office  force  to  famish  press  reports 
to  other  newspapers,  is  doing  business  in  District  within  terms  of  D.  C. 
Code,  §  1537,  relating  to  service  of  process  on  foreign  corporations; 
Elliott  V.  Parlin,  71  Kan.  672,  81  Pac.  603,  nonresident  corporation 
having  agents  in  State  securing  contracts,  adjusting  losses  and  collect- 
ing payments  thereunder,  is  doing  bosiness  in  State  within  State  cor- 
poration law;  Tomson  v.  Iowa  State  Traveling  Men's  Assn.,  88  Neb. 
404,  129  N.  W.  531,  holding  foreign  corporation  soliciting  membership 
in  State  and  receiving  assessments  to  aid  it  in 'carrying  out  contracts  is 
transacting  business  in  State;  Orient  Ins.  Co.  v.  Rudolph,  69  N.  J. 
Eq.  575,  61  Atl.  28,  insurance  policy  on  goods  in  New  York  conditioned 
on  being  countersigned  by  company's  agent  in  New  York  is  governed  by 
New  York  law  as  to  validity;  Interstate  Amusement  Co.  v.  Albert,  128 
Tenn.  431,  161  S.  W.  492,  foreign  corporation  booking  actors  to  play  in 
State  was  doing  business  in  State  and  not  having  complied  with  acts 
t>f  1877,  1891,  and  1895,  cannot  sue  on  account  based  on  contract  for 
furnishing  theatrical  troupe. 

Distinguished  in  Ostrandcr  v.  Deerfield  Lumber  Co.,  206  Fed.  542, 
holding  where  corporation  was  not  transacting  business  in  State  service 
of  process  on  president  of  foreign  corporation  temporarily  in  State 
upon  his  own  business  is  insufficient  to  give  court  jurisdiction. 

Service  of  sumnoxui  on  director  residing  in  New  York  of  foreign  com- 
pany transacting  business  in  New  York,  under  New  York  Code  of  CivU 
Procedure,  section  482,  subdivision  3,  was  soi&cient  to  give  Federal  court 
in  New  York  jurisdiction  of  such  foreign  corporation. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Alexander,  227  U.  S. 
226,  228,  Ann.  Oafl.  1915B,  77,  57  L.  Ed.  48?,  489,  33  Sup.  Ct.  245, 
service  of  process  on  resident  director  of  foreign  railroad  maintaining 
local  representative  in  New  York  to  settle  claims  presented,  is  suffi- 
cient to  give  New  York  court  jurisdiction;  Chinn  v.  Foster-Milbum 
Co.,  195  Fed.  161,  upholding  service  of  summons  upon  managing  agent 
of  foreign  corporation;  West  v.  Cincinnati  etc.  Ry.  Co.,  170  Fed.  354, 
holding  service  upon  commercial  agent  of  Ohio  corporation  not  doing 
business  in  Georgia,  in  suit  in  Georgia  upon  transitoiy  cause  of  action 
arising  in  Kentucky,  is  insufficient  to  confer  jurisdiction  upon  Federal 
court  in  Georgia;  Craig  v.  Welch  Motor  Car  Co.,  165  Fed.  555,  holding 
service  of  summons  in  New  York  on  director  of  foreign  corporation 
temporarily  in  New  York  on  private  business  is  insufficient  to  confer 
jurisdiction,   where   corporation   is   not  transacting   business   in   New  i 

York;  Underfeed  Stoker  Co.  v.  American  Ship  Windlass  Co.,  165  Fed. 
67,  upholding  sale  and  assignment  under  order  of  court  of  patents 
owned  by  corporation  after  notice  to  four  out  of  five  of  governing  body 
of  company;  Atkinson  v.  U.  S.  Operating  Co.,  129  Minn.  235,  152  N.  W. 
411,  holding  service  upon  president  of  foreign  corporation  transacting 
business  in  State  sufficient;  Hochstein  v.  James  W.  Hill  Co.,  76  N.  H* 
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295,  82  Atl.  173,  holding  personal  judgment  obtained  by  default  in 
New  York  against  New  Hampshire  corporation  on  service  upon  director 
and  managing  agent,  who  was  passing  through  New  York  on  pleasure 
trip,  is  void  and  unenforceable,  where  corporation  had  no  place  of 
business  or  agent  in  New  York ;  Weyand  v.  Park  Terrace  Co.,  202  N.  Y, 
239,  240,  Ann.  Oas.  1912D,  1010,  36  L.  R.  A.  (N.  S.)  808,  95  N.  E.  726, 
holding  where  contract  is  made  in  State  with  resident  who  becomes 
nonresident,  it  is  duty  of  promisee  to  provide  place  of  payment  in 
State  and  debtor  is  not  compelled  to  go  beyond  bounds  of  State  to 
make  payments;  Grant  v.  Cananea  Consol.  Copper  Co.,  189  N.  Y.  250, 
82  N.  E.  193,  holding  service  upon  president  of  West  Virginia  cor- 
poration organized  as  holding  corporation  for  Mexican  corporation  was 
sufficient  to  give  court  jurisdiction  in  action  against  Meziean  cor- 
poration; Bristol  ▼.  Brent,  38  Utah,  73,  110  Pae.  362,  holding  service 
of  process  upon  general  agent  in  charge  of  officers  of  foreign  railroad, 
is  sufficient;  Frontier  S.  S.  Co.  y.  Franklin  8.  8.  Co.,  233  Fed.  129, 
arguendo. 

Distinguished  in  Kendall  v.  American  etc.  Loom  Co.,  198  IT.  S.  483, 
49  Ia.  Sd.  1135,  25  Sup.  Ct.  768,  service  on  resident  treasurer  of  non- 
resident corporation  is  insufficient  where  corporation  not  doing  busi- 
ness within  State;  Ostrander  v.  Deerfield  Lumber  Co.,  206  Fed.  541, 
holding  service  of  process  on  president  of  foreign  corporation  tem- 
porarily in  State  upon  his  own  business  is  insufficient  to  give  court 
jurisdiction,  where  corporation  was  not  transacting  business  in  State. 

Service  on  corporation  not  doing  business  in  State,  as  basis  of  per- 
sonal judgment.    Note,  8  L.  R.  A.  (K.  8.)  538. 

Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  B.  A. 
630,  532. 

> 

Miscellaneous.  Cited  in  Boston  etc.  R.  Co.  t.  Gokey,  149  Fed.  44, 
9  Ann.  Oaa.  384,  79  C.  C.  A.  64,  Circuit  Court  of  Appeals  without  juris- 
diction to  pass  on  question  challenging  jurisdiction  of  Circuit  Court. 

197  n.  S.  419^-429,  49  Ii.  Ed.  816,  26  Sup.  Ot.  455,  LIKOOLN  ▼.  UNITED 
STATES. 

Blglit  to  levy  duties  on  goods  landed  In  Philippine  Islands  from  United 
States  under  authority  of  order  of  President  of  July  12,  1896,  ceased  on 
tezmination  of  wax  by  excliange  of  ratifications  of  treaty  of  peace  with 
Spain  on  AprU  11,  1899. 

Approved  in  Lincoln  v.  United  States,  202  U.  8.  495,  50  L.  Ed.  1118, 
26  Sup.  Ct.  728,  following  rule;  Santiago  v.  Nogueras,  214  U.  S.  266, 
53  Ik  Ed.  991,  29  Sup.  Ct.  608,  holding  military  government  in  Porto 
Rico  had  power  after  ratification  of  treaty  of  peace  to  establish  United 
States  Provisional  Court. 

Distinguished  in  dissenting  opinion  in  Lincoln  v.  United  States,  202 
U.  S.  500,  50  L.  Ed.  1120,  26  Sup.  Ct.  728,  majority  following  rule. 
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After  title  to  Philippine  Islands  passed  to  United  States  1)7  exchange 
of  ratifications  of  treaty  of  peace,  there  was  nothing  in  Philippine  insur- 
rection of  sufficient  gravity  to  give  to  Islands  character  of  foreign  country 
within  meaning  of  Tariff  Act. 

Approved  iii  Pearcy  v.  Stranahan,  205  U.  S.  263,  61  L.  Ed.  794,  27 
Sup.  Ct.  545,  holding  under  Piatt  amendment  of  1901  and  Constitution 
of  Republic  of  Cuba,  Isle  of  Pines  continues  at  least  de  facto  under 
jurisdiction  of  Cuba  and  is  foreign  country  within  meaning  of  Dingley 
Tariff  Act  of  1897. 

Act  of  1902  ratifying  action  of  President  in  issuing  order  of  July  12, 
1898,  and  actions  of  government  of  Philippines  under  snch  order,  is  limited 
to  ratification  of  actions  of  government  in  accordance  with  provisions  of 
order,  and  collection  of  dntiee  was  not  within  provisions  of  order. 

Approved  in  MacLeod  v.  United  States,  229  U.  S.  434,  67  L,  Ed. 
1267,  33  Sup.  Ct.  955,  act  of  1906  ratifying  collection  of  duties  imposed 
by  authorities  of  United  States  on  provisional  military  government  of 
Philippines  prior  to  March  8,  1902,  does  not  include  duties  imposed  at 
ports  in  possession  of  de  facto  insurrectionary  government. 

Distinguished  in  United  States  v.  Heinszen,  206  U.  S.  380,  381,  389, 
391,  11  Ann.  Oas.  688,  51  L.  Ed.  1101,  1105,  27  Snp.  Ct.  742,  upholding 
act  of  June  30,  1906,  legalizing  and  ratifying  colleetion  of  duties  under 
authority  of  President  of  United  States  in  Philippine  Islands  prior  to 
March  8,  1902. 

197  U.  S.  430-435,  40  L.  Ed.  819,  25  Sap.  Ot.  466,  LOUISVTLX^  &  N.  S.  &. 
CO.  V.  BARBER  ASPHALT  PAVING  OO. 

Special  assessment  upon  adjoining  owners  for  grading,  paving,  and 
curbing  street,  apportioned  according  to  number  of  front  feet  under  Ken- 
tucky statute  (Acts  of  1898,  chapter  48,  section  2833),  is  not  void  under 
Fourteenth  Amendment  because  lot  is  not  benefited  because  of  its  use  for 
railroad  purposes 

Approved  in  Wagner  v.  Leser,  239  U.  S.  219,  66  L.  Ed.  237,  36  Sup. 
Ct.  69,  upholding  Maryland  Laws  1912,  c.  688,  assessing  property  at 
certain  sum  per  front  foot  for  paving ;  Boston  Chamber  of  Commerce  v. 
Boston,  217  U.  S.  195,  64  L.  Ed.  727,  30  Sup.  Ct.  459,  holding  owner  of 
fee  of  land  taken  for  street,  owner  of  easement  of  way,  light,  and  air, 
and  mortgagee  were  not  deprived  of  due  process  of  law  by  fact  that 
damages  were  not  assessed  in  lump  sum,  but  each  was  awarded  value 
of  his  interest  in  land;  Martin  v.  District  of  Columbia,  205  U.  S.  139, 
140,  61  L.  Ed.  744,  27  Sup.  Ct.  440,  holding  valid  act  of  1892  as  amended 
in  1894,  authorizing  commissioners  of  District  of  Columbia  to  con- 
demn, open,  and  widen  alleys,  but  quashing  assessment  where  appor- 
tionment of  damages  was  not  limited  to  benefit;  Union  etc.  Transit  Co. 
v.  Kentucky,  199  U.  S.  204,  50  L.  Ed.  153,  26  Sup.  Ct.  36,  holding  void 
tax  assessment  on  rolling  stock  of  Kentucky  corporation  permanently 
located  outside  State;  City  of  Decatur  v.  Southern  Ry.  Co.,  183  Ala. 
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541,  4:8    Xj.  B.  a.  (N.  S.)  231,  62  South.  859,  holding  assessment  for 
gt^eet  improvement  against  small  portion  of  railroad  right  of  way  can- 
jjot  ^    enforced  by  sale  of  land;  St.  Louis  etc.  R.  Co,  v.  Ft.  Smith  etc. 
pridg®    I>ist.,  113  Ark.  496, 168  S.  W.  1067,  upholding  assessments  upon 
g-BJl^'^ys     for  construction  of  bridge;  Macfarland  v.  Umhau,  34  App. 
I>.  C.  XX 8,  upholding  act  of  Congress  of  1899,  providing  for  condemna- 
tion of    land  for  widening  of  avenue  in  District  and  assessing  one-half 
^f  dan:ia^es  upon  abutting  lands  to  distance  of  three  hundred  feet  from 
each  lixxe  of  avenue ;  Fay  v.  District  of  Columbia,  33  App.  D.  C.  370, 
Yiold^^S    xnunicipal  authorities   have  authority  to   abandon   proceeding 
^Q  assess  damages  for  alley  before  award  has  been  confirmed,  upon  in- 
gtit^^^^^Ji  of  another  proceeding  to  condemn  remainder  of  lot  for  pur- 
poS®^  ^f  street;  Henderson  v.  Macfarland,  33  App.  D.  C.  321,  upholding 
ji,ct  ^^   Congress   of  1907   providing  for  extension   of  street   in   Dis- 
ttvc-t  and  for  assessment  of  benefits  in  favor  of  property  owners  whose 
land  is  taken;  Georgia  R.  &  E.  Co.  v.  Atlanta,  144  Ga.  722,  87  S.  E. 
1059,  upholding  assessment  upon  railroad  right  of  way  running  along 
side  of  street  for  sewer  in  street  upon  which  railroad  property  abuts; 
Georgia  etc.  Banking  Cot  v.  Town  of  Decatur,  137  Ga.  541,  40  L.  R.  A. 
(K.  S.)  935,  73  S.  E.  832,  upholding  assessment  for  sewers  in  two 
streets  upon  railroad  right  of  way  located  between  such  streets;  Vogt 
V.  Oakdale,  166  Ky.  812,  179  S.  W.  1038,  upholding  Ky.  Stats.,  §  3643, 
providing  for  assessment  for  street  improvement  according  to  front- 
age, and  ordinance  thereunder  for  construction  of  street;  Shreveport  v. 
Shreveport  Traction  Co.,  134  La.  572,  64  South.  415,  upholding  assess- 
ment for  paving  under  act  No.  10  of  1896,  on  land,  held  in  private 
ownership,  running  through  middle  of  street  with  roadway  on  each 
side;  State  ex  rel.  Oliver  Iron  Mining  Co.  v.  Ely,  129  Minn.  49,  Ann. 
Gas.  1916B,  189,  151  N.  W.  548,  holding  levying  of  special  assessments 
according  to  frontage  rule  is  not  violation  of  Fourteenth  Amendment; 
Gilsonite  Const.  Co.  v.  St.  Louis  etc.  Ry.  Co.,  240  Mo.  665,  666,  144 
S.  W.  1087,  upholding  St.  Louis  charter  and  ordinances  enacted  there- 
under assessing  railway  right  of  way  for  street  improvements;  Heman 
Construction  Co.  v.  Wabash  R.  Co.,  206  Mo.  184,  121  Am.  St.  Rep.  649, 
12  Ann.  Oas.  680,  12  L.  R.  A.  (N.  8.)  112,  104  S.  W.  71,  upholding 
assessment  of  railroad  right  of  way  under  St.   Louis  amended   city 
charter,  art.  VI,  §  14,  providing  for  assessment  on  property  adjoining 
improvement;  Northern  Pac.  Ry.  Co.  v,  Richland  County,  28  N.  D.  182, 
187,  Ann.  Caa.  1916E,  574,  L.  R.  A.  1915A,  129,  148  N.  W.  647,  549, 
upholding  assessment  of  railroad  right  of  way  for  local  drain   con- 
structed under  provisions  of  Rev.  Codes,  1905,  c.  23;  Missouri  etc.  Ry. 
Co.  V.  Tulsa,  45  Okl.  394,  145  Pac.  403,  holding  assessment  must  be 
limited  to  blocks  abutting  on  street  and  cannot  be  extended  to  cor- 
responding blocks  by  fact  that  intervening  street  is  vacated  and  in- 
eluded  in  railroad  right  of  way,  but  whether  lots  included  in  right  of 
way  are  benefited  is  legislative  question,  not  one  for  court;  Northern 
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Pac.  Ry.  Co.  v.  Seattle,  46  Wash.  682,  683,  123  Am.  8t  Bep.  955,  12 
L.  K  A.  (N.  S.)  121,  91  Pac.  247,  248,  upholding  ordinance  assessing 
abutting  property  in  proportion  to  frontage  for  street  improvements; 
Heavner  v.  Elkins,  69  W.  Va.  257,  Ann.  Gas.  1918A,  658,  58  L.  B.  A. 
(N.  S.)  1085,  71  S.  E.  185,  upholding  assessment  by  front  foot  upon 
abutting  property  owners  for  street  paving;  Chicago  etc.  Ry.  Co.  v. 
Milwaukee,  148  Wis.  44,  133  N.  W.  1122,  upholding  assessment,  under 
Laws  1903,  c.  425,  upon  lands  used  for  railroad  right  of  way;  Mc- 
Garvey  v.  Swan,  17  Wyo.  168,  170,  96  Pac.  712,  713,  upholding  Laws 
1903,  p.  9,  e.  7,  authorizing  certain  cities  to  apportion  sewer  assess- 
ments against  adjacent  land  according  to  its  area;  dissenting  opinion  in 
Corrigan  v.  Kansas  City,  211  Mo.  650,  111  S.  W.  126,  majority  uphold- 
ing ordinance  of  Kansas  City  authorizing  special  assessment  of  real 
estate  for  maintaining  parks  which  omits  church  property. 

Distinguished  in  Gast  Realty  etc.  Co.  v.  Schneider  Granite  Co.,  240 
U.  S.  58,  60  L.  Ed.  525,  36  Sup.  Ct.  255,  holding  ordinance  of  St.  Louis 
levying  part  of  cost  of  paving  on  property  fronting  street  based 
on  area,  without  providing  for  equal  depth  of  assessment  districts,  is 
void. 

Assessment  of  railroad   right  of  way   for  street   improvements. 
Notes,  12  Ann.  Gas.  635;  Ann.  Gas.  1916E,  680. 

Assessment  of  railroad  right  of  way  for  local  improvements.    Note, 
12  L.  R.  A.  (N.  8.)  118. 

Liability  of  railroad  right  of  way  to  assessment  for  local  im- 
provement.   Note,  40  L.  R.  A.  (N.  S.)  986. 

Assessments    for    improvements    by    front-foot    role.    Note,    28 
L.  B.  A.  (N.  S.)  1146,  1172. 

It  is  impoitant  for  Supreme  Court  to  avoid  eactractlng  from  very  gen- 
eral language  of  Fourteentb  Amendment  system  of  delnslYe  exactness  in 
order  to  destroy  metbods  of  taxation  which  were  well  known  wten  that 
amendment  was  adopted  and  which  no  one  then  supposed  could  be  dis- 
turbed. 

Approved  in  Wheeler  v.  Sohmer,  233  U.  S.  439,  58  L.  Ed.  1087,  34 
Sup.  Ct.  607,  upholding  provision  of  New  York  inheritance  tax  law 
of  1905  imposing  transfer  tax  on  property  within  State  belonging  to 
nonresident  at  time  of  his  death,  as  applied  to  promissory  notes. 

Miscellaneous.  Cited  in  Shultz  v.  Ritterbusch,  232  XT.  S.  720,  58 
L.  Ed.  818,  34  Sup.  Ct.  601,  dismissing  for  want  of  jurisdiction. 

197  XT.  8.  436-442,  49  L.  Ed.  822,  26  Sup.  Ot  480,  STILLBiAN  ▼.  OOMBB. 

Jurisdiction  of  bill  seeking  to  distribnte  to  persons  found  entitled 
thereto,  the  proceeds  of  sale  of  lands  to  United  States  cannot  be  entertained 
by  Circuit  Court  on  theory  that  it  is  ancillary  to  action  at  Uw  to  recorer 
lands  from  United  States  as  occupied  without  right;  in  which  claimants  had 
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imited  In  procnring  Judgment  in  favor  of  two  of  their  number,  leaving 
respective  Interests  to  be  settled  by  arbitration. 

Approved  in  H.  C.  Cook  Co.  v.  Becchcr,  217  U.  S.  499,  64  L.  Ed.  856, 
30  Sup.  Ct.  601,  holding  action  on  judgment  in  patent  case  against 
directors  of  insolvent  corporation  to  make  them  personally  liable,  is 
not  within  jurisdiction  of  Federal  Circuit  Court  in  absence  of  diversity 
of  citizenship ;  Ferguson  v.  Omaha  etc.  R.  Co.,  227  Fed.  518, 142  C.  C.  A. 
145,  holding  decree  dismissing  suit  for  want  of  jurisdiction  because 
there  was  no  equity  in  bill  and  remedy,  if  any,  was  at  law  for  damages, 
does  not  involve  jurisdiction  of  Federal  court  as  such,  and  appeal  lies 
to  Circuit  Court  of  Appeals, 

197  U.  8.  442-453,  49  L.  Ed.  826,  25  Sup.  Ot.  466,  H.  HACEFELD  ft  00.  V. 
TTNITED  STATES. 

Act  of  1891  does  not  impose  absolute  duty  on  ship  owner  or  master  of 
■hip  to  return  immigrants  to  place  wbence  they  came,  and  there  is  neglect, 
within  meaning  of  act,  where  alien  escapes  through  unforeseen  emergency 
after  every  precaution  has  been  taken. 

Approved  in  United  States  v.  Pavy,  193  Fed.  1007,  holding  cap- 
tain of  vessel  not  subject  to  prosecution  for  violation  of  deportation 
laws  for  escape  of  alien  placed  upon  vessel  for  deportation  in  his  ab- 
sence and  escaping  before  his  return  through  negligence  of  those  in 
charge  of  ship,  in  absence  of  proof  of  intentional  failure  to  take  pre- 
cautions ;  H.  Hackf eld  &  Co.  v.  United  States,  141  Fed.  12,  72  C.  C.  A. 
265,  ship's  master  not  liable  for  escape  of  immigrants  while  in  charge  of 
inspection  officers  on  quarantine  island. 

Where  state  of  facts  is  such  that  reasonable  minds  may  fairly  differ 
upon  question  as  to  whether  there  was  negligence  or  not,  its  determination 
l8  matter  of  fact  for  Jury. 

Approved  in  Toledo  etc.  R.  Co.  v.  Hartley,  172  Fed.  88,  96  C.  C.  A. 
570,  holding  plaintiff  in  action  for  injuries  was  not  negligent  as  matter 
of  law  in  failing  to  look  and  listen  before  attempting  to  cross  tracks 
under  facts  herein. 

Power  of  punishment  is  vested  in  legislature  and  not  in  Judicial  de- 
partment; and  it  is  legislature,  not  courts  which  is  to  define  crime  and 
ordain  its  punishment. 

Approved  in  Morgan  v.  Devine,  237  U.  S.  641,  59  L.  Ed.  1156,  35  Sup. 
Ct.  712,  holding  person  who  broke  into  postoffice  and  committed  lar- 
ceny therein,  and  who  was  convicted  under  separate  counts  of  same 
indictment  for  violation  of  Penal  Code,  §§  190,  192,  and  sentenced 
separately  under  each  is  not  entitled  to  release  after  serving  sentence 
under  one  count  on  ground  of  double  jeopardy;  Burton  v.  United 
States,  202  U.  S.  378,  50  L.  Ed.  1070,  26  Sup.  Ct.  688,  agreement  to 
jreeeive  and  receiving  compensation  by  senator  forbidden  by  Rev. 
Stats.,  §  1782,  are  separate  offenses. 
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Doubtful  termfl  wblcli  liave  acquired  througb  Judicial  Interpretation 
a  well  ^derstood  legislative  meaning  are  presumed  to  be  used  by  tbe 
legislature  In  the  sense  determined  by  authoritative  decisions. 

Approved  in  United  States  v.  W.  N.  Proctor  &  Co.,  145  Fed-  132, 
76  C.  C.  A.  96,  extract  of  nut-galls  from  which  tannic  acid  may  be 
produced  is  not  so  similar  as  to  be  dutiable  at  rate  applicable  to 
tannic  acid. 

107  U.  S.  463-462,  49  !•.  Ed.  831,  26  Sup.  Ot.  471,  NEW  ORLEANS  GAS- 
LIOHT  CO.  V.  NEW  ORLEANS  DRAINAGE  COBOflSSION. 

Drainage  of  city  fh  Interest  of  public  health  Is  one  of  most  important 
purposes  for  which  police  power  can  be  exercised. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S. 
561,  58  L.  Ed.  727,  34  Sup.  Ct.  364,  upholding  ordinances  regulating 
ase  and  grades  of  railway  tracks;  Adams  v.  Milwaukee,  228  U.  S.  582, 
57  L.  Ed.  976,  33  Sup.  Ct.  610,  upholding  Milwaukee  ordinance  regulat- 
ing sale  of  milk;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  578, 
upholding  Arkansas  act  of  1907  prohibiting  within  State,  contracts 
for  futures  in  margin  as  gambling;  State  v.  Hovorka,  100  Minn.  252, 
10  Ann.  Cafl.  398,  8  L.  R.  A.  (N.  S.)  1272,  110  N.  W.  871,  upholding 
Rev.  Laws  1905,  §§  2327-2341,  regulating  business  of  pharhiacy,  creat- 
ing board  of  pharmacy,  and  providing  for  licensing  of  pharmacists; 
Ex  parte  Ah  Pah,  34  Nev.  288,  119  Pac.  773,  upholding  Statute  of 
1911,  c.  133,  'sections  217,  218,  making  it  unlawful  to  keep  house  of  ill 
fame  within  eight  hundred  yards  of  schoolhouse;  Pennsylvania  R.  Co. 
V.  Ewing,  241  Pa.  591,  Ann.  Oaa.  1915B,  157,  49  L.  R.  A.  (N.  S.)  977. 
88  Atl.  778,  upholding  Full  Crew  Act  of  1911  relating  to  proper  man- 
ning of  train  for  safety  of  passengers  and  employees. 

Uncompensated  obedience  to  regulation  enacted  for  public  safety 
under  police  power  of  State  was  not  taking  property  without  due  com- 
pensation. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Tranbai^r,  238  U.  S.  78, 
59  L.  Ed.  1211.  35  Sup.  Ct.  678,  upholding  Missouri  statute  as  amended 
in  1907  requiring  owners  of  railroads  to  maintain  ditches  across  right 
of  way  to  furnish  outlets  for  surface  water;  Atlantic  Coast  Line  R.  R. 
Co.  V.  Goldsboro,  232  U.  S.  559,  561,  58  L.  Ed.  727,  34  Sup.  Ct.  364, 
upholding  ordinances  regulating  speed  of  trains,  notice  of  their  ap- 
proach, peiiods  for  shifting  cars,  and  requiring  adjustment  of  grades 
of  tracks  to  grades  of  city  streets;  Chicago  etc.  Ry.  Co.  v.  Minneapolis, 
232  U.  S.  438,  58  L.  Ed.  674,  34  Sup.  Ct.  400,  condemnation  of  part 
of  railroad  right  of  way  and  compelling  railroad  to  build  bridge  over 
waterway  constructed  to  connect  two  lakes  in  recreation  park  is  not 
taking  of  property  without  due  process  of  law;  Grand  Trunk  Western 
Ry.  Co.  V.  South  Bend,  227  U.  S.  553,  44  L.  R.  A.  (N.  S.)  405.  57  L.  Ed. 
639,  33  Sup.  Ct.  303,  ordinance  repealing  franchise  ordinance  permit- 
ting railway  to  lay  double  track,  availed  of  ns  to  part  of  distance,  is 
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impairment  of  contract  and  void;  Cincinnati  etc.  Ry.  Co.  v.  Conners- 
ville,  218  U.  S.  343,  20  Ann.  Oafl.  1206,  54  L.  Ed.  1064,  31  Sup.  Ct. 
93,  railway  is  not  entitled  to  compensation  for  cost  of  construction  of 
bridge   across   opening  in   its  embankment   for   new   street,   in   addi- 
tion to  value  of  land  taken;  Monongahela  Bridge  Co.  v.  United  States, 
216  U.  S.  192,  54  L.  Ed.  441,  30  Sup.  Ct.  356,  upholding  act  of  Con- 
gress of  1899   authorizing  Secretary  of  War  to  require  removal  of 
obstructions  to  navigation  after  notice  to  parties  and  opportunity  to 
be  heard;  Union  Bridge  Co.  v.  United  States,  204  U.  S.  394,  51  L.  Ed. 
5S7,  27  Sup.  Ct.  367,  holding  order  of  Secretary  of  War,  under  author- 
ity of  act  of  1899,  to  alter  bridge  over  navigable  river  so  that  it  will 
cease  to  be  unreasonable  obstruction  to  navigation,  is  not  taking  of 
private  property  for  public  use  for  which  compensation  must  be  made; 
West  Chicago  St.  R.  R.  Co.  v.  Illinois,  201  U.  S.  526,  60  L.  Ed.  853, 
26  Sup.  Ct.  518,  where  tunnel  under  river  impedes  navigation,  requiring 
railroad  to  lower  or  remove  same  at  its  own  cost,  does  not  take  prop- 
erty without  due  process ;  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  584^ 
590,  50  L.  Ed.  605,  608,  26  Sup.  Ct.  341,  imposing  on  railroad  cost  of  re- 
building bridge  made  necessary  by  drainage  commissioners  widening 
channel  does  not  take  property  without  due  process;  Hoffman  v.  Mit- 
chell, 201  Fed.  509,  120  C.  C.  A.  634,  holding  franchise  of  gas  company 
authorizing  it  to  lay  pipes  in  ungraded  street,  does  not  relieve  it  from 
duty  of  lowering  pipes  at  its  own  expense  when  made  necessary  by 
street  grading;  Minneapolis  St.  Ry.  Co.  v.  Minneapolis,  189  Fed.  456, 
459,  upholding  ordinance  limiting  number  of  passen^^crs  on  street-car; 
Chicago  etc.  R.  Co.  v.  Board  of  Supervisors  of  Appanoose  County,  182 
Fed.  295,  296,  31  L.  R.  A.  (N.  S.)  1117,  104  C.  C.  A.  573,  in  proceedings 
to  condemn  right  of  way  across  railroad  for  public  drainage  ditch, 
railroad  is  not  entitled  to  recover  as  damages  expense  of  building  new 
bridge,  but  is  limited  to  value  of  easement  across  right  of  way;  Moffat 
V.  Denver,  57  Colo.  478,  143  Pac.  579,  holding  city  is  not  liable  to  water 
company  for  damage  resulting  from  change  in  street  requiring  removal 
of  pipe-lines  to  different  roiite ;  Butler  v.  Perry,  67  Fla.  412,  66  South. 
152,  upholding  Laws  1913,  c.  6537,  §§  10-12,  requiring  able-bodied  male 
citizens  between  specified  ages  to  work  on  roads  and  bridges  for  six 
days  in  each  year;  Anderson  v.  Fuller,  51  Fla.  393,  120  Am.  St.  Rep. 
170.  6  L.  R.  A.  (N.  S.)  1026,  41  South.  688,  holding  in  suit  by  tax- 
payer that  city  was  not  authorized  to  indirectly  burden  citizens  by 
requiring  contractor  for  construction  of  sewer  to  assume  cost  of  re- 
moving pipes  in  street  or  of  railway  tracks;  Nanipa  v.  Nampa  etc.  Irr. 
Co.,  19  Idaho,  787,  115  Pac.  981,  holding  grant  to  irrigation  company 
of  right  of  way  for  lateral  ditches  in  city  streets  is  subject  to  right 
of  city  to  regulate  manner  of  use  of  easement,  and  city  may  require 
construction  of  pipe-lines  beneath  surface  to  convey  water;  Lake  Shore 
etc.  R.  Co.  V,  Clough,  182  Ind.  186,  104  N.  E.  977.  upholding  act  of  1907 
authorizing  creation  of  drainage  districts  and  taking  of  land  for  that 
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purpose  without  compensation  of  owners;  Indianapolis  v.  Indianapolis 
Light  etc.  Co.,  177  Ind.  410,  96  N.  E.  261,  denying  recovery  of  expense 
of  changing  conduits  of  light  and  heat  company  on  account  of  improve- 
ment under  track  elevation  statute  of  1905;  Grand  Trunk  etc.  Ry.  Co. 
V.  South  Bend,  174  Ind.  212,  216,  89  N.  E.  888,  890,  holding  city  may 
revoke  ordinance  authorizing  street  railway  to  lay  two  tracks  where 
authority  was  not  exercised  for  over  thirty-five  years,  and  refusing 
to  enjoin  city  from  interfering  with  laying  of  second  track;  Chicago 
etc.  Ry.  Co.  v.  Drainage  District  No.  5,  142  Iowa,  618,  121  N.  W. 
196,  holding  railroad  is  not  entitled  to  compensation  for  cost  of  new 
bridge  necessitated  by  construction  of  drainage  ditch;  Petit  Anse 
Coteau  Drainage  District  v.  Iberia  etc.  R.  Co.,  124  La.  617,  50  South. 
617,  holding  Act  No.  159,  p.  293,  of  1902,  and  Act  No.  61,  p.  142,  of 
1904,  and  other  legislation,  confers  power  upon  commissioners  of 
drainage  district  to  remove  obstructions  from  natural  drains  and  to 
enlarge  such  drains,  and  enjoining  railroad  from  interfering  with 
dredging;  Home  for  Aged  Women  v.  Commonwealth,  202  Mass.  432, 
24  L.  B.  A.  (N.  S.)  79,  89  N.  E.  128,  holding  statute  of  1903  as  amended 
by  statute  of  1906  authorizing  changes  in  Charles  River  for  improve- 
ment of  navigation,  is  valid  exercise  of  paramount  power  of  State  to 
control  navigable  tide  waters  and  land  under  them  for  public  good; 
Detroit  v.  Village  of  H.  Park,  186  Mich.  184,  152  N.  W.  1007,  affirming 
decree  in  suit  by  city  against  adjoining  village  involving  mutual  rela- 
tions as  to  drainage  and  sewer  system,  ordering  nuisance  created  by 
intolerable  conditions  abated  by  increased  capacity  of  system;  Chicago 
etc.  Ry.  Co.  v.  Minneapolis,  116  Minn.  471,  Ann.  Ga&  1912D,  1029, 
51  L.  R.  A.  (N.  S.)  236,  133  N.  W.  173,  holding  in  proceeding  to  con- 
demn right  of  way  for  canal,  railroad  is  not  entitled  to  damages  for 
expense  of  building  bridge  to  carry  tracks  over  canal;  State  ex  rel. 
Minneapolis  v.  St.  Paul  etc.  Ry.  Co.,  98  Minn.  389,  120  Am.  St.  Bep. 
581,  8  Ann.  Gas.  1047,  28  L.  R.  A.  (N.  S.)  298,  108  N.  W.  263,  holding 
railway  franchise  is  subject  to  right  of  State  to  require  construction 
at  railway's  expense  of  suitable  crossings  at  new  streets  and  high- 
ways ;  Walker  v.  North  Bergen  Tp.,  84  N.  J.  L.  250,  86  Atl.  64,  holding 
in  construction  of  sewer,  expense  of  relocating  water  and  gas  pipes 
should  be  borne  by  such  corporations  and  not  be  included  in  assessment 
for  improvement;  People  v.  New  York  Railways  Co.,  217  N.  Y.  317, 
112  N.  E.  52,  holding  under  Greater  New  York  "charter  (Laws  1901, 
c.  466),  §§  43,  50,  conferring  right  on  board  of  aldermen  to  regulate 
use  of  streets  for  foot-passengers,  animals  and  vehicles,  city  has  no 
authority  to  require  railroad  to  relocate  tracks;  State  ex  rel.  Trimble 
V.  Minneapolis  etc.  Ry.  Co.,  28  N.  D.  641,  150  N.  W.  467,  denying 
mandamus  to  compel  railway  to  remove  bridge  across  unnavigable 
stream  so  that  contractor  appointed  by  drainage  commissioners  to 
improve  stream  to  drain  adjacent  lands  may  move  dredges  and  flat- 
boats  along  stream;  Pennsylvania  R.  Co.  v.  Ewing,  241  Pa.  592,  Ann. 
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Cas.  1916B,  157,  49  L.  R.  A,  (N.  8.)  977,  88  Atl.  778,  fact  that  rail- 
roads affected  by  Full  Crew  Act  of  1911  must*  make  additional  ex- 
penditures is  not  taking  of  property  without  due  process;  Sabro  v. 
Rutland  R.  Co.,  86  Yt.  365,  Ann.  Gas.  1915C,  1269,  85  Atl.  700,  up- 
holding laws  of  1906  creating  board  of  railroad  commissioners,  and  de- 
fining powers  and  duties  of  such  board;  Bacon  v.  Boston  etc.  R.  R.,  83 
Vt.  455,  76  Atl.  143,  holding  order  of  public  service  commission  requir- 
ing railway  to  remove  four  tracks  between  main  street  and  station  is 
not  taking  of  private  property  without  compensation. 

Distinguished  in  Edison  Electric  Light  etc.  Co.  v.  Blomquist,  185 
Fed.  617,  ordinance  of  St.  Paul  of  1910  requiring  eMtric  light  abd 
power  companies,  telephone,  telegraph,  and  street  railway  companies 
to  displace  wires  at  request  of  licensed  housemover  is  void;  American 
Tobacco  Co.  v.  Missouri  Pac.  Ry.  Co.,  247  Mo.  448,  472,  157  S.  W.  522, 
530,  holding  ordinances  of  St.  Louis  of  1913  requiring  railways  to  de- 
press tracks  were  void  as  unreasonable  and  not  authorized  by  board  of 
supervisors. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  eon- 
tract  obligation.    Note,  Ann.  Oas.  1916A,  903. 

Rights  of  gas  or  water  company  as  against  municipality  interfer- 
ing: with  pipes  in  making  public  improvement.  Note,  6  Ann. 
Gas.  890,  892. 

Municipal  reimbursement  of  public-service  corporation  for  street 
improvement  expenses.    Note,  6  L.  R.  A.  (N.  S.)  1026. 

197  n.  8.  463-475,  49  L.  Ed.  836^  26  Sup.  Ot.  474,  IRON  CUFFS  00.  T. 
NBGAUKBL  IBOM  OO. 

Not  cited. 

197  U.  S.  475-481,  49  L.  Ed.  842,  25  Sup.  Ot.  487,  XTNITED  STATES  7. 
CADABB. 

Miscellaneous.    Cited  in  United  States  v.  Cadarr,  24  App.  D.  C.  156. 

197   U.    S.    482-488,    49   I».    Ed.    845,    25    Sup.    Ot.    512,   IN  BE  MASSA- 
CHUSETTS. 

Supreme  Court  cannot,  in  cases  ovbr  which  it  has  neither  original  or 
appellate  Jurisdiction,  grant  proUbition,  or  mandamus,  or  certiorari  as 
ancillary  thereto. 

Approved  in  In  re  Glaser,  198  U.  S.  173,  49  L.  Ed.  1000,  25  Sup.  Ct. 
653,  Federal  Supreme  Court  will  not  grant  mandamus  requiring  Circuit 
Court  judge  to  take  jurisdiction  of  action  by  administratrix  for  wrong- 
ful death  when  no  summons  issued  through  mistake. 

Distinguished  in  In  re  Macfarland,  30  App.  D.  C.  390,  granting  writ 
of  prohibition  on  petition  of  commissioners  of  District  of  Columbia 
to  prohibit  Supreme  Court  of  District  from  acting  upon  petition  of  gas 
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company  to  ascertain  value  of  its  plant  as  basis,  for  increase  of  its 
capital  stock  as  provided  by  Act  of  Congress  of  1896,  §  5. 

When   State   may   invoke   original   jurisdiction   of   United   States 
Supreme  Court.    Note,  Ann.  Gas.  19120,  529. 

107  XJ.  S.  488--509,  49  L.  Bd.  848,  26  Sap.  Ot  506,  IK  BE  HEFF. 

Federal  goremment  has  power  to  carry  out  its  poliey  of  breaking  up 
tribal  relatloBs  and  establisbing  Indians  in  separate  bosies  ftee  from 
national  guardianship;  it  is  under  no  constitutional  obligation  to  eontinus 
perpetually  relationship  of  guardian  and  ward,  but  may  abandon  guardian- 
diip  and  leave  Srard  subject  to  privileges  and  burdens  of  one  sui  juris, 
and  it  is  for  Congress  to  determine  when  and  bow  that  relationship  of 
guardianship  shall  be  abandoned. 

Approved  in  United  States  v.  Sandoval,  231  U.  S.  47,  58  L.  Ed.  114, 
34  Sup.  Ct.  1  (reversing  198  Fed.  561,  553),  upholding  act  of  1897,  as 
supplemented  by  New  Mexico  Enabling  Act  of  1910,  making  it  offense 
to  introduce  liquor  into  Indian  country  including  lands  of  Pueblo 
Indians  in  New  Mexico;  United  States  v.  Board  of  Commrs.  of  Osage 
Co.,  193  Fed.  488,  holding  homesteads  of  allottees,  dying  without  re- 
ceiving certificates  of  competency,  are  nontaxable;  United  States  v. 
Zumwalt,  186  Fed.  598,  fact  that  Nez  Perce  Indian  has  received  patent 
to  allotment  is  no  defense  to  prosecution  for  furnishing  liquor  to  him; 
United  States  v.  Allen,  171  Fed.  923,  holding  United  States  cannot 
maintain  suit  in  its  own  name,  without  joining  Indian  citizens  as  par- 
ties, to  cancel  conveyances  of  allotted  lands  for  violation  of  restrictions 
upon  alienation;  Rainbow  v.  Young,  161  Fed.  837,  88  C.  C.  A.  653, 
holding  policemen  on  Indian  reservation  have  authority  under  Rev. 
Stats.,  §§  441,  463,  2058,  2149,  to  remove  collectors  from  reservation 
on  days  wlien  payments  are  being  made  to  Indians,  although  reserva- 
tion is  within  State  and  Indians  are  citizens ;  HoUister  v.  United  States, 
145  Fed.  77ff,  76  C.  C.  A.  337,  upholding  Act  of  Congress,  Feb.  2,  1903, 
c.  351,  conferring  jurisdiction  on  South  Dakota  District  Court  to  try 
prosecutions  for  larceny  committed  on  Indian  reservation  within  State; 
Vachon  v.  Nichols-Chisolm  Lumber  Co.,  126  Minn.  315,  148  N.  W. 
291,  holding  contract  to  make  deed  to  allotment  to  which  allottee  was 
entitled  and  deed  to  allotment  void,  where  grantor  was  not  in  posses- 
sion and  had  not  selected  allotment;  Gleason  v.  Wood,  28  Okl.  515, 
114  Pac.  708,  holding  Indian  allotted  lands  from  which  restrictions 
have  been  removed  are  subject  to  taxation;  Rider  v.  La  Clair,  77  Wash. 
493,  138  Pac.  5,  act  of  1884  prohibiting  sale  of  cattle  purchased  for 
Indians  by  government  is  not  limited  to  cattle  in  possession  of  Indian 
at  time  of  its  enactment  by  fact  that  it  was  appropriation  act  for  In- 
dian Department  for  fiscal  year. 

Distinguished  in  Tiger  v.  Western  Investment  Co.,  221  U.  S.  315, 
65  L.  Ed.  749,  31  Sup.  Ct.  578,  upholding  act  of  1906  continuing  re- 
strictions  upon  alienation  of   Creek   lands   by  requiring  approval  of 
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Secretary  of  Interior  to  conveyances,  notwithstanding  citizenship  of 
Creek  Indiana  under  act  of  1901. 

UndAT  act  of  1887,  IniUaa  ttceMng  allotment  to  land  la  no  longer 
ward  of  soveniment,  but  la  dtisen  of  XTnited  Statei  and  of  State  In 
wUcli  he  reeidea,  and  la  not  anbject  to  Indian  police  regnlatlons  of  Oon^ 
grass,  and  tbls  emancipation  ftom  Federal  control  Is  not  affected  I17  fact 
that  landa  granted  to  Indians  are  subject  to  condition  against  alienation 
and  encumbrance. 

Approved  in  United  States  ▼.  Pelican,  232  U.  S.  450,  68  L.  Ed.  680, 
34  Sap.  Ct.  396,  crime  committed  by  person  not  Indian  against  Indian 
allottee  on  Indian  allotment  in  Colville  Reservation  in  Washington 
within  trust  period  is  punishable  under  laws  of  United  States;  Choate 
V.  Trapp,  224  U.  S.  677,  66  L.  Ed.  946,  32  Sup.  Ct.  565,  holding  tax 
exemption  recognized  by  Oklahoma  Constitution  in  patents  of  allottee 
Indians  cannot  be  abrogated  by  statute;  Heckman  v.  United  States, 
224  U.  S.  442,  66  L.  Ed.  831,  32  Sup.  Ct.  424,  holding  government  may 
maintain  suit  to  cancel  patent  to  Indian  lands  conveyed  in  violation  of 
restrictions  upon  alienation,  although  it  has  no  pecuniary  interest  there- 
in, and  upholding  act  of  1908  making  appropriations  for  expense  of 
such  suits;  McKay  v.  Kalyton,  204  U.  S.  467,  61  L.  Ed.  670,  27  Sup. 
Ct.  346,  holding  under  act  of  1894  Federal  court  alone  has  jurisdiction 
to  determine  title  or  possession  to  Indian  allotment  and  State  court 
was  without  jurisdiction  to  entertain  controversy;  Goudy  v.  Meath, 
203  U.  S.  149,  61  L.  Ed.  132,  27  Sup.  Ct.  48,  holding  under  act  of  1887 
declaring  Indian  allottees  citizens,  property  of  Indian  is  subject  to 
taxation  by  State;  United  States  v.  Seufert  Bros.  Co.,  233  Fed.  587, 
denying  Federal  jurisdiction  of  suit  to  protect  fishing  rights  claimed 
by  Indians  under  treaty  with  tribe  of  which  he  was  member,  where 
Indian  has  acquired  homestead  and  has  adopted  habits  of  civilized  life; 
Chase  v.  United  States,  222  Fed.  596,  138  C.  C.  A.  117,  holding  under 
treaty  of  1865  with  Omaha  Indians,  Indian  has  inheritable  fee  simple 
in  allotted  lands  subject  to  restriction  upon  alienation,  and  subsequent 
act  of  1882  was  ineffective  to  impair  such  title;  Stevens  v.  McClaughry, 
207  Fed.  24,  25,  61  L.  R.  A.  (N.  8.)  890,  125  C.  C.  A.  102,  discharging 
on  habeas  corpus  person  held  under  judgment  of  Federal  court  void 
as  beyond  its  jurisdiction,  although  relief  might  have  been  secured 
by  writ  of  error,  but  was  not  applied  for  until  too  late;  United  States 
V.  Fitzgerald,  201  Fed.  296,  119  C.  C.  A.  533,  holding  fact  that  Indian 
is  citizen  does  not  withdraw  property  from  control  of  United  States, 
and  United  States  may  sue  to  recover  personal  property  wrongfully 
taken  from  Indian;  United  States  v.  Gray,  201  Fed.  293,  119  C.  C.  A. 
529,  holding  United  States  may  sue  to  recover  damages  for  breach 
of  lease  made  by  Indian  allottee;  Mosier  v.  United  States,  198  Fed. 
56,  57,  117  C.  C.  A.  162,  holding  relationship  of  guardian  and  ward 
between  United  States  and  Osage  citizen  is  not  affected  by  fact  that 
Indian  is  citizen,  and  affirming  conviction  for  sale  of  liquor  to  such 
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Indian  in  violation  of  act  of  1897;  United  States  v.  Sandoval,  198  Fed. 
551,  553,  holding  void  provisions  of  New  Mexico  Enabling  Act  of  1910 
making  it  offense  to  introduce  liquor  into  lands  of  Pueblo  Indians  vho 
are  citizens,  and  hold  lands  under  unconditional  patents  from  United 
States ;  La  Clair  v.  United  States,  184  Fed.  136,  137,  rule  that  laches  or 
limitations  cannot  be  invoked,  against  government  does  not  apply  in 
suit  to  set  aside  patents  for  benefit  of  Yakima  Indians;  Gkarlds 
V.  Johnson,  183  Fed.  623,  holding  Enabling  Act  of  Minnesota  of 
1857  repealed  provision  of  Chippewa  treaty  of  1865  prohibiting 
introduction  of  liquor  into  ceded  lands  within  boundaries  of  State; 
United  States  v.  Rundell,  181  Fed.  888,  holding  United  States 
may  maintain  suit  to  set  aside  conveyance  of  Indian  allotment 
made  by  heirs  of  Indian  dying  intestate,  where  conveyance  was  made 
in  violatyon  of  restrictions  upon  alienation,  without  joining  heirs  as 
parties;  United  States  v.  United  States  Express  Co.,  180  Fed.  1012, 
1014,  1015,  1017,  1018,  holding  act  of  1897  prohibiting  introduction 
of  liquor  into  Indian  country  is  not  applicable  to  that  part  of  Oklahoma 
which  was  formerly  Indian  Territory,  and  granting  mandamus  to  com- 
pel express  company  to  transport  and  deliver  interstate  shipment  of 
liquor;  United  States  v.  Allen,  171  Fed.  922,  924,  holding  United  States 
cannot  maintain  suit  in  its  own  name  to  cancel  conveyances  of  allotted 
lands  without  joining  Indians  who  are  citizens  as  parties;  United  States 
V.  Hall,  171  Fed.  216,  217,  218,  denying  jurisdiction  of  Federal  courts 
of  prosecution  of  Indians  for  violation  of  act  of  1897  prohibiting  intro- 
duction of  liquor  into  Indian  country,  where  Indian  allottees  are  citizens 
and  Onieda  reservation  occupied  ehiefly  by  white  men  is  organized  into 
•  two  townships ;  United  States  v.  Sutton,  165  Fed.  254, 255,  holding  indict- 
ment under  act  of  1897  will  not  lie  for  taking  liquor  upon  land  within 
State  allotted  in  severalty  to  Indians  under  act  of  1887;  United  States  v. 
Boss,  160  Fed.  133,  holding  prosecution  cannot  be  maintained  for  in- 
troduction of  liquor  into  lands  of  Uintah  Indian  reservation  in  viola- 
tion of  act  of  1897,  where  such  lands  had  been  allotted  in  severalty 
under  act  of  1887 ;  Ex  parte  Savage,  158  Fed.  207,  holding  Indian  in- 
dicted and  convicted  in  Federal  court  under  act  of  1885  of  offense 
committed  on  Indian  reservation  is  not  entitled  to  release  on  habq^as 
corpus  on  ground  that  both  he  and  his  victim  as  allotted  Indians  were 
citizens  of  United  States  and  not  triable  in  Federal  court;  United 
States  V.  Thurston  Co.,  140  Fed.  457,  proceeds  of  sale  allotted  land 
by  heirs  of  allottee  are  subject  to  taxation  by  State  as  other  property 
of  citizens;  Ex  parte  Viles,  139  Fed.  68,  70,  act  of  August  15,  1894, 
making'  Indian  allottees  subject  to  Federal  laws  prohibiting  sale  of 
liquor  to  Indians,  inapplicable  to  one  receiving  allotment  prior  to  act; 
State  V.  Lott,  21  Idaho,  652,  654,  655,  657,  123  Pac.  493,  494,  495,  496, 
upholding  jurisdiction  of  State  court  to  try  Nez  Perce  Indian  for  lar- 
ceny; Mocfte  V.  Nah-Con-be,  72  Kan.  173,  83  Pac.  401,  after  land 
allotted  to  Indians,  marriage  by  allottees  according  to  Indian  custom 
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will  not  be  recognized  by  State;  Holmes  v.  Praun,  130  Minn.  489,  153 
N.  W.  952,  denying  jnrisdiction  of  State  probate  court  to  determine 
heirs  of  Indian  allottee  dying  before  issuance  of  trust  patent  and  before 
approval  of  allotment;  Minder  v.  First  Nat.  Bank,  22  S.  D.  21,  114 
N.  W.  1097,  holding  proceeds  of  sale  of  inherited  allotted  lands  de- 
posited by  Indian  agent  pursuant  to  regulations  of  Indian  Depart- 
ment are  not  subject  to  execution  issued  on  judgment  against  In- 
dian selling  land;  In  re  House's  Heirs,  132  Wis.  216,  112  N.  W. 
28,  holding  under  Act  of  1887,  c.  119,  §§5,  6,  Indian  allottee  dying 
within  twenty-five  year  period  had  no  power  to  devise  his  interest 
in  allotted  land;  State  v.  Morrin,  136  Wis.  557,  117  N.  W.  1007, 
Indian  receiving  allotment  under  act  of  1887  becomes  citizen  of 
United  States  and  of  State  and  cannot  claim  immunity  from  criminal 
laws  of  State  regulating  taking  of  fish  from  State  waters;  Tomkins  v. 
Campbell,  129  Wis.  96,  108  N.  W.  217,  holding  under  Act  of  1887, 
c.  119,  Indian  allottee,  although  citizen,  cannot  dispose  of  proceeds 
from  sale  of  timber  without  approval  of  Indian  agent;  dissenting 
opinion  in  United  States  v.  Allen,  179  Fed.  23,  103  C.  C.  A.  1,  majority 
holding  under  act  of  1908)  United  States  may  sue  to  set  aside  convey- 
ance of  Indian  allotted  land  in  violation  of  statutory^  restrictions  upon 
alienation,  although  United  States  retained  neither  legal  nor  equitable 
title;  United  States  v.  Moore,  154  Fed.  720,  arguendo. 

Explained  in  United  States  v.  Dooley,  151  Fed.  699,  700,  holding 
United  States  may  maintain  suit  to  protect  title  to  Indian  allotment 
made  under  act  of  1887  against  adverse  claims  void  under  such  act 
prohibiting  alienation  of  land  within  period  of  twenty-five  years. 

Distinguished  in  Hallowell  v.  United  States,  221  U.  S.  323,  55  L.  Ed. 
753,  31  Sup.  Ct..587,  act  of  1897  prohibiting  introduction  of  intoxicat- 
ing liquor  into  Indian  country  applies  to  Indian  citizen  introducing 
liquor  upon  allotment  within  reservation  in  Nebraska  during  trust 
l^riod;  Tiger  v.  Western  Investment  Co.,  221  XT.  S.  314,  315,  55  L.  Ed. 
749,  31  Sup.  Ct.  578,  upholding  act  of  1906  continuing  restrictions 
upon  alienation  of  lands  of  Creek  Indian,  notwithstanding  Creeks  are 
made  citizens  by  act  of  1901,  by  requiring  approval  of  Secretary  of 
Interior  to  conveyances  made  by  them;  United  States  v.  Celestine,  215 
U.  S.  288,  290,  54  L.  Ed.  198,  199,  30  Sup.  Ct.  93,  Federal  court  has 
jurisdiction  of  crime  committed  by  one  Indian  against  another  within 
Tulalip  reservation  in  Washington,  notwithstanding  Indians  had  re- 
ceived allotments  under  treaties  of  1854  and  1855,  and  are  therefore  by 
virtue  of  Act  of  1887,  §  6,  citizens  of  United  States ;  Dick  v.  United 
States,  208  U.  S.  352,  52  L.  Ed.  525,  28  Sup.  Ct.  399,  holding  under 
agreement  of  1893  between  United  States  and  Nez  Perce  Indians,  United 
States  retained  control  over  ceded  lands  for  purpose  of  controlling 
use  of  liquor  therein  for  twenty-five  years,  and  Rev.  Stats.,  §  2139, 
remains  in  force  during  that  period,  notwithstanding  lands  are  within 
XIX— 26 
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State  of  Idaho;  United  States  v.  Pearson,  231  Fed.  278,  citizenship  con- 
ferred on  Indian  allottees  by  act  of  1897  does  not  withdraw  them 
from  control  of  government,  and  farm  implements  and  livestock  issued 
to  them  during  trust  period  are  not  subject  to  State  taxation;  Katzen- 
meyer  v.  United  States,  225  Fed.  523,  140  C.  C.  A.  607,  upholding 
act  of  1897  making  it  offense  to  sell  liquor  to  Indian,  ward  of  govern- 
ment, as  applied  to  members  of  Indian  tribe  whether  citizens  of  United 
States  or  not;  United  States  Express  Co.  v.  Friedman,  191  Fed.  680, 
112  C.  €^  A.  219,  Oklahoma  Enabling  Act  of  1906  did  not  repeal  act 
of  1897  prohibiting  introduction  of  intoxicating  liquor  into  Indian 
country,  as  applied  to  Indian  Territory;  United  States  v.  Gardner, 
189  Fed.  695,  act  of  Congress  of  1906  providing  for  allotment  of  lands 
of  reservation  in  Wisconsin  to  Indians  in  fee  simple  is  not  grant  in 
praesenti,  and,  prior  to  approval  of  allotments  and  delivery  of  patents, 
Federal  jurisdiction  over  land  continues  to  be  exclusive;  United  States 
V.  Aaron,  183  Fed.  348,  349,  holding  United  States  may  maintain  suit 
to  set  aside  conveyance  of  lands  allotted  to  Osage  Indians,  where  con- 
veyance is  in  violation  of  restrictions  upon  alienation,  although  Osage 
Indians  are  made  citizens  by  Oklahoma  Enabling  Act  of  1906;  United 
States  V.  Allen,  JL79  Fed.  17,  19,  103  C.  C.  A.  1.  grant  of  citizenship  to 
Indians  in  Indian  Territory  by  act  of  1887,  as  amended  by  act  of  1901, 
was  not  renunciation  of  authority  over  lands,  and  under  act  of  1908 
United  States  may  sue  to  set  aside  conveyance  in  violation  of  statutory 
restrictions  upon  alienation;  Parr  v.  United  States,  163  Fed.  469,  hold- 
ing under  act  of  1885  providing  for  allotment  of  Indian  lands  of 
Umatilla  reservation  subject  to  restraints  upon  alienation  for  twenty- 
five  years,  and  providing  that  Or^on  laws  of  alienation  and  descent 
should  apply  after  issuance  of  patents  where  land  was  allotted  to 
Indian  woman  within  such  reservation,  surviving  husband  was  entitled 
to  curtesy,  though  legal  title  remained  in  United  States;  Ex  parte 
Columbia  George,  144  Fed.  986,  987,  habeas  corpus  denied  Indian 
convicted  in  Circuit  Court  of  having  murdered  another  Indian  on  land 
within  boundary  of  reservation  but  which  had  been  allotted  to  another 
Indian;  United  States  v.  Thurston  County,  143  Fed.  288,  74  C.  C.  A. 
425,  land  allotted  to  Indians  under  act  of  August  7,  1882,  to  be  held 
in  trust  for  allottees  by  government  for  twenty-five  years,  is  exempt 
from  State  taxation  during  that  period ;  Kitto  v.  State,  98.  Neb.  170, 
172,  L.  R.  A.  1915P,  537,  162  N.  W.*383,  upholding  State  court's  juris- 
diction of  assault  committed  by  one  allottee  upon  another  within  limits 
of  Indian  reservation;  Huff  v.  State,  9  Okl.  Cr.  681,  133  Pac.  267, 
holding  interstate  shipment  of  liquor  into  that  part  of  Oklahoma  which 
was  formerly  Indian  Territory  is  not  protected  by  Federal  law  and 
affirming  conviction  for  violation  of  State  prohibition  law. 

Denied  in  Toy  Toy  v.  Hopkins,  212  U.  S.  649, 63  L.  Ed.  647,  29  Sup.  Ct. 
416,  judgment  of  Federal  Circuit  Court  erroneously  retaining  jurisdic- 
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tion  of  criminal  ease  against  Indian  allottee,  is  reviewable  on  error,  and 
eannet  be  attacked  in  habeas  corpus  proceedings. 

Overmled  in  United  States  v.  Nice,  241  U.  S.  601,  60  K  Ed.  1196.  36 
Snp.  Ct.  696,  holding  nnder  General  Allotment  Act  of  1887  and  act  of 
1889,  TOitVing  allotments  of  land  in  Rosebud  Reservation,  Indians  re- 
mained wards  of  nation,  and  act  of  1897  prohibiting  sale  of  intoxicat- 
ing liquor  to  such  Indians  is  valid. 

Indians  as  subject  to  State  regulation.    Note,  18  Ann.  Oas.  198. 

Jurisdiction    to    punish    crimes    by    or    against    Indians.    Note, 
L.  R.  A.  1916F,  596. 

TTnder  omr  doal  syitem  of  government  reserving  police  power  to  States 
subject  to  limitation  that  States  may  not  trespass  upon  powen  vested  in 
general  government,  regulation  of  Uqnor  trainc  is  within  domain  of  State 
Jurisdiction. 

Approved  in  Tucker  v.  Williamson,  229  Fed.  207,  holding  provisions 
of  Harrison  Narcotic  Act  of  1914  requiring  license  for  sale  or  distribu- 
tion of  drugs  is  not  exercise  of  police  power,  but  is  for  revenue  pur- 
poses; EjToschel  V.  Munkers,  179  Fed.  964,  regulation  of  sale  of  in- 
toxicants in  city  located  in  local  option  territory  is  within  police  power 
of  State  acting  through  municipality;  The  John  McCraken,  145  Fed. 
708,  vessels  owned  by  Portland  used  to  keep  harbor  clear  are  not 
seizable  by  United  States  in  suit  to  recover  damages  for  maritime  tort ; 
Ex  parte  Dick,  141  Fed.  7,  8,  72  C.  C.  A.  667,  Rev.  Stats.,  §  2139, 
making  it  an  offense  to  introduce  liquor  into  Indian  country,  inap- 
plicable where  land  ceded  by  Indians  to  government  and  by  it  to  in- 
dividuals, State  municipality  having  been  formed  thereon;  Sopher  v. 
State,  169  Ind.  193,  14  Ann.  Oas.  27,  14  L.  R.  A.  (N.  S.)  172,  81  N.  E. 
919,  upholding  act  of  1875  regulating  liquor  traffic. 

Distinguished  in  Ex  parte  Webb,  225  U.  S.  690,  56  L.  Ed.  1259,  32 
Sup.  Ct.  769,  Oklahoma  Enabling  Act  of  1906  did  not  repeal ,  act  of 
1895  making  it  offense  to  introduce  liquor  from  other  States  into  that 
part  of  State  which  was  formerly  Indian  Territory;  Re  Lincoln,  202 
U.  S.  183,  50  L.  Ed.  987,  26  Sup.  Ct.  602,  Federal  habeas  corpus  will 
not  be  granted  person  convicted  in  District  Court  of  bringing  liquor 
on  to  Indian  reservation. 

Validity  and  construction  of  statute  forbidding  sale  of  liquor  to 
Indians.    Note,  Ann.  Oas.  1912B,  1090. 

197  U.  8.  610-616,  49  I..  Ed.  867,  26  Bap.  Ot.  5S0,  WHITAXEB  ▼.  McBBIDE. 

Question  of  title  of  riparian  owner  is  one  of  local  law  and  grants  of 
government  lands  bounded  on  streams  or  other  waters  without  reservation 
«r  restriction  of  terms  are  to  he  construed  according  to  law  of  State  in 
"Wldch  lands  lie. 

Approved  in  Producers'  Oil  Co.  v.  Hanzen,  238  U.  S.  338,  69  L.  Ed. 
1386,  35  Sup.  Ct.  755  (affirming  132  La.  702,  61  South.  758),  holding 
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grant  of  fractional  section  of  public  land  specifying  number  of  acres 
conveyed  is  limited  by  travei-se  lines,  and  does  not  include  land  between 
meander  line  and  thread  of  stream;  Marshall  Dental  Mfg.  Co.  v.  State 
of  Iowa,  226  U.  S.  461,  57  L.  Ed.  302,  33  Sup.  Ct.  168,  riparian  owners 
in  Iowa  take  only  to  water's  edge  and  grants  of  adjoining  land  by 
United  States  convey  no  title  to  land  under  non-navig^able  lake;  Los 
Angeles  Farming  etc.  Co.  v.  Los  Angeles,  217  U.  S.  233,  54  L.  Ed.  747, 
30  Sup.  Ct.  452,  dismissing  writ  of  error  to  review  decision  of  State 
court  as  to  riparian  rights  of  city  and  individuals  to  use  of  waters 
of  non-navigable  river;  Cascade  Town  Co.  v.  Empire  Water  etc.  Co., 
181  Fed.  1016,  holding  patentee  of  public  land  in  Colorado  did  not 
take  riparian  rights,  but  lands  are  held  subject  to  Colorado  doctrine 
of  appropriation,  and  appropriation  of  waters  of  creek  of  canon  for 
summer  resort  is  beneficial  use  which  entitles  owner  to  decree  enjoin- 
ing power  company  from  impounding  waters  above  canon  to  generate 
electricity;  Snyder  v.  Colorado  Oold  Dredging  Co.,  181  Fed.  69,  104 
C.  C.  A.  136,  under  Colorado  law  patent  for  placer  claim  does  not  by 
implication  carry  right  to  unappropriated  waters  of  stream  bordering 
or  traversing  claim,  and  patentee  enlarging  ditch  to  increase  appropria- 
tion by  means  of  trespass  upon  lands  of  another  mine  owner  cannot 
enjoin  such  owner  from  interfering  with  his  water  right;  Percy  Sum- 
mer Club  V.  Astle,  163  Fed.  15,  90  C.  C.  A.  527,  holding  under  New 
Hampshire  decisions  based  upon  Massachusetts  ordinances  of  1641  and 
1647,  and  upon  local  usage,  right  of  fishing  in  lakes  and  great  ponds 
is  free  to  public  and  does  not  vest  exclusively  in  owner  of  shore; 
Lattig  V.  Scott,  17  Idaho,  518,  107  Pac.  52,  holding  under  Idaho  law 
riparian  owner  on  fresh-water  stream,  navigable  or  non-navigable,  takes 
title  to  thread  of  stream;  Steckel  v.  Vancil,  92  Kan.  594,  141  Pac.  551, 
title  to  small  unsurveyed  island  existing  in  navigable  river  in  Kansas 
at  time  of  admission  of  State  is  in  State  as  against  persons  other  than 
Federal  government. 

Distinguished  in  Winters  v.  United  States,  143  Fed.  747,  74  C.  C.  A. 
666,  grantees  of  public  lands  along  Milk  River  have  not  exclusive  right 
to  appropriate  waters  of  that  stream  when  there  was  implied  reserva- 
tion of  such  right  to  reservation  Indians. 

Oillcial  Eorveys  of  public  lands  made  by  the  govemment  are  not  open 
to  coUateiral  attack  In  action  at  law  between  private  parties. 

Approved  in  Gleason  v.  White,  199  U.  S.  60,  50  L.  Ed.  88,  25  Sup. 
Ct,  782,  patentee  reljdng  on  erroneous  survey,  subsequent  valid  survAy 
having  been  made,  will  not  be  allowed  to  take  advantage  of  mistake; 
Little  V.  Williams,  88  Ark.  49,  61,  113  S.  W.  343,  344,  holding  "town- 
ship" in  stipulation  that  all  surveyed  lands  in  vicinity  were  in  1850 
swamp-lands  and  passed  to  State  is  limited  to  townships  as  surveyed, 
and  conveyance  of  township  "according  to  plat  of  surveys"  did  not 
include  tinsurveycd  land  erroneously  meandered  as  lake;  Weaver  y. 
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Howatty  171  Cal.  307,  152  Pac.  927,  holding  section  corner  purporting 
to  be  located  by  official  survey  of  United  States  government  cannot  be 
relocated  as  lost  eorner  on  theory  that  there  never  had  been  official 
survey;  Kneeland  v.  Korter,  40  Wash.  368,  1  L.  R.  A.  (N.  S.)  745, 
82  Pac.  611,  in  government  grant  of  land  to  private  party,  official  sur- 
rey is  conclusive  of  boundary  as  against  adverse  claimant;  dissenting 
opinion  in  Producers'  Oil  Co.  v.  Hanszen  (La.),  61  South.  762,  763, 
majority  holding  grant  of  public  land  bordering  on  swamp-land  ter- 
minates at  meander  line  and  does  not  include  land  between  it  and  shores 
of  navigable  river. 

Blpaxian  owner  under  Kelnrukft  law  takes  to  center  of  diaanel 
although  his  land  may  be  Island  between  two  channels,  and  this  rule  inures 
to  benefit  of  patentee  from  XTnlted  States  government  as  against  one  claim- 
ing to  enter  as  homestead  unsurveyed  Island  in  river,  where  omission  to 
snnrey  was  not  due  to  fraud  or  mistake  and  subsequent  applications  for 
survey  have  been  refused  by  Land  Department. 

Approved  in  United  States  v.  Ghandler-Dnnbar  Water  Power  Co.,  209 
U.  S.  452, 52  L.  Ed.  888, 28  Sup.  Ct.  579  (afiarming  152  Fed.  38,  81  C.  C.  A. 
221),  under  Michigan  law  patentee  of  public  land  bordering  on  Sault 
Sainte  Marie,  whether  strait  or  river,  takes  to  center  of  stream,  including 
small  unsurveyed  islands  between  mainland  and  center  line;  White- 
side v.  Norton,  205  Fed.  10,  46  L.  R  A.  (N.  S.)  112,  123  C.  C.  A.  313, 
where  main  channel  of  river  between  Wisconsin  and  Minnesota  is 
established  by  enabling  acts  and  island  forming  south  of  main  channel 
belongs,  under  Wisconsin  law,  to  owner  of  larger  island,  dredging  of 
new  tshannel  by  United  States  to  south  of  small  island^  and  between  it 
and  land  of  riparian  owner  does  not  transfer  island  to  riparian  owner 
on  Minnesota  shore;  Murphy  v.  Tanner,  176  Fed.  543,  100  C.  C.  A.  125, 
holding  in  action  of  ejectment  by  patentee  against  homestead  claimant, 
latter  cannot  attack  correctness  of  United  States  survey  of  land  in  con- 
troversyy  Lattig  v.  Scott,  17  Idaho,  519,  521,  522,  530,  107  Pac.  53,  54, 
57,  holding  purchaser  of  fractional  subdivision  of  public  domain  border- 
ing on  Snako  River  takes  title  to  island  between  meander  line  and 
thread  of  stream;  Wilson  v.  Watson,  144  Ky.  367,  Ann.  Cas.  1913A, 
774,  S5  L.  B.  A.  (N.  S.)  231,  138  S.  W.  290,  holding  grantee  of  island 
in  Mississippi  River  on  Kentucky  side  under  Ky.  Stats.,  §  198,  defining 
State  boundary,  is  entitled  to  riparian  rights;  Cawlfield  v.  Smyth,  69 
Or.  48,  138  Pac.  229,  holding  owner  under  x>atent  from  United  States 
government,  of  land  bordering  on  non-navigable  lake  correctly  mean- 
dered, is  entitled  to  follow  water  of  lake  meandered  no  matter  how  far 
it  recedes,  and  is  not  limited  to  particular  amount;  Farris  v.  Bentley, 
141  Wis.  674,  124  N.  W.  1004,  holding  grant  by  United  States  of 
public  land  on  navigable  river  includes  unsurveyed  island  between  such 
land  and  middle  of  stream,  where  local  law  extends  title  to  thread  of 
stream;  dissenting  opinion  in  Producers'  Oil  Co.  v.  Hanszen  (La.),  61 
Bonth.  763,  majority  holding  grant  of  public  land  bordering  on  swamp- 
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land  terminates  at  meander  line  and  does  not  include  land  between  it 
and  shores  of  navigable  river. 

Distinguished  in  Moss  v.  Ramey,  239  U.  S.  546,  60  L.  Ed.  481,  36 
Sup.  Ct.  184,  holding  patents  to  land  abutting  on  river  did  not  include 
unsurveyed  island  lying  between  such  land  and  thread  of  stream;  Scott 
V.  Lattig,  227  U.  S.  244,  44  L.  R.  A.  (N.  S.)  107,  57  L.  Ed.  497,  33 
Sup.  Ct.  242,  island  in  navigable  stream  in  Idaho  omitted  from  survey 
does  not  pass  to  State  and  purchaser  of  fractional  subdivision  on  bank 
does  not  acquire  title  as  against  patentee  under  homestead  law;  Pro- 
ducers' Oil  Co.  V.  Hanszen,  132  La.  703,  61  South.  758,  holding  grant  of 
public  land  bordering  on  swamp-land  terminates  at  meander  line  and 
does  not  carry  swamp-land  between  it  and  navigable  river;  Hauge  v. 
Walton,  72  Wash.  657,  131  Pac.  249,  holding  abutting  owner  on  navi- 
gable lake  takes  to  high-water  mark,  but  does  not  take  small  island 
connected  with  his  land  in  dry  season;  dissenting  opinion  in  Lattig  v. 
Scott,  17  Idaho,  536,  107  Pac.  59,  majority  holding  purchaser  of 
fractional  subdivision  of  public  domain  bordering  on  Snake  River  takes 
title  to  island  between  meander  line  and  thread  of  stream. 

Doctrine  of  riparian  ownership  of  bed  of  riv^r  as   extended   to 
islands.    Note,  Ann.  Obs.  191SA,  782,  788,  784. 

Title  to  islands.    Note,  35  L.  R.  A.  (N.  S.)  227,  228,  229. 

Government  grant  bounded  by  nontidal,  navigable  river  as  carry- 
ing title  to  land  thereunder.    Note,  24  L.  R.  A.  (N.  S.)  1242. 

Meander  line  is  not  boundary  line,  but  is  Una  designed  to  point  out 
siBUOslty  of  bank  or  shore,  and  means  of  ascertaining  quantity  of  land 
in  fraction  which  is  to  be  paid  for  by  purchaser. 

Approved  in  People  ex  rel.  Deneen  v.  Economy  Light  etc.  Co., 
241  111.  320,  89  N.  E.  767,  holding  fact  that  stream  has  been  meandered 
does  not  limit  title  of  grantee  of  riparian  land  to  meandered  line  in- 
stead of  thread  of  stream ;  In  re  Tucker,  126  Minn.  216,  148  N.  W.  60, 
holding  meander  line  is  not  boundary  of  land  bordering  upon  non- 
navigable  lake,  but  owner  takes  title  to  middle  of  lake;  Sherwin  v.  Bit- 
zer,  97  Minn.  254,  106  N.  W.  1047,  government  land  abutting  on  lake  is 
bounded  by  shifting  water  line  of  lake,  not  its  meander  line. 

Quaere  whether  as  to  lands  on  non-navigable  waters  to  which  riparian 
rights  were  not  conferred  by  State  law,  land  beyond  banks  passed  to  State 
in  virtue  of  patents  by  United  States  to  lot  owners. 

Approved  in  Marshall  Dental  Mfg.  Co.  v.  State  of  Iowa,  226  U.  S. 
462,  57  L.  Ed.  302,  33  Sup.  Ct.  168,  holding  State  has  such  interest  in 
non-navigable  lake  reserved  by  Federal  jyovernment  as  will  support 
action  to  restrain  persons  without  title  from  draining  waters  there- 
from. 
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197  XT.   S.   616-536,   49  Ii.   Ed.   862,   25   Snp.    Ot.   514,   RASSMUSSEN   ▼. 
UNITED  STATES. 

Under  treaty  with  Russia  ceding  Alaska  and  subsequent  acts  of  Con- 
gress, Alaska  is  incorporated  Into  United  States  and  Federal  Oonstitntion 
Is  applicable  to  Congress  in  legislating  for  Alaska. 

Approved  in  Gurvich  v.  United  States,  198  U.  S.  581,  49  L.  Ed.  1172, 
25  Sup.  Ct.  803,  andGius  v.  United  States,  141  Fed.  957,  73  C.  C.  A. 
272,  both  following  rule;  Nagle  v.  United  States,  191  Fed.  144,  111 
C.  C.  A.  621,  holding  act  of  1887  relating  to  citizenship  of  Iiulian 
allottees  applies  to  Alaska,  and  sale  of  liquor  to  Indian  who  is  citizen 
is  not  offense  under  Alaska  Code  Crim.  Proc,  §  142,  as  amended  by 
Act  of  1909,  c.  80,  §9;  Carlson  v.  Sullivan,  146  Fed.  479,  77  C.  C^  A. 
32,  party  in  possession  of  real  estate,  claiming  whole  title,  is  entitled 
to  jury  trial  in  Alaska  District  Court;  United  States  v.  Owens,  2 
Alaska,  482,  where  verdict  of  murder  in  second  degree  in  trial  for  mur- 
der in  first  degree  is  reversed  on  appeal,  defendant  cannot  be  charged 
with  murder  in  first  degree  on  subsequent  trial. 

Sixtk  amendment  applies  to  Congress  in  legislating  for  Alaska,  which 
is  organized  territory,  and  provision  of  act  of  Congress  (Alaska  Code, 
section  171)  depriving  persons  accused  of  misdemeanor  in  Alaska  of  right 
to  trial  by  common-law  Jury  is  repugnant  to  Constitution. 

Approved  in  Interstate  Commerce  Commission  v.  United  States,  224 
U.  S.  482,  56  L.  Ed.  853,  32  Sup.  Ct.  556,  holding  Alaska  is  an  organized 
territory  and  is  within  provisions  of  act  of  1906,  and  power  of  Interstate 
Commerce  Commission  supersedes  power  of  Secretary  of  Interior  to 
prescribe  railroad  rates  in  Alaska;  Nagle  v.  United  States,  191  Fed. 
144,  111  C.  C.  A.  621,  holding  act  of  1887  relating  to  citizenship  of 
Indian  allottees  applies  to  Alaska,  and  sale  ot  liquor  to  Indian  who 
is  eiti/.on,  is  not  offense  under  Alaska  Code  Crim.  Proc,  §  142,  as 
amended  by  Act  of  1909,  c.  80,  §  9 ;  McFarland  v.  Alaska  Pei-severance 
Min.  Co.,  3  Alaska,  327,  holding  Alaska  is  organized  territory  under  act 
of  1884,  and  Rev.  Stats.,  1878,  §  1891,  extending  laws  not  locally  in- 
applicable includes  section  2339,  relating  to  water  rights,  and  mere  loca- 
tion in  Alaska  of  placer  mine  crossed  by  non-navigable  stream  does 
not  vest  locator  with  riparian  rights  entitling  him  to  enjoin  subsequent 
appropriation  and  diversion  of  waters  for  mining  purposes;  United 
States  V.  Interstate  Commerce  Commission,  37  App.  D.  C.  270,  272, 
holding  Alaska  is  organized  territory  within  meaning  of  act  of  Con- 
gress of  1906,  extending  provisions  of  Interstate  Commerce  Act,  and 
granting  mandamus  to  compel  Interstate  Commerce  Commission  to  take 
jurisdiction  of  application  by  carrier  to  establish  through  and  joint 
rates  between  its  steamship  lines  in  Alaska  and  other  carriers;  Currie 
V.  Continental  Casualty  Co.,  147  Iowa,  285.  140  Am.  St.  Rep.  300,  126 
N".  W.  165,  holding,  canal  zone  is  "beyond  the  seas"  within  meaning  of 
indemnity  policy  covering  injuries  within  United  States  not  including 
its  parts  beyond  seas;  Bettge  v.  Territory,  17  Okl.  90,  87  Pac.  899, 
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holding  provision  of  State  Constitution  that  person  ehaiged  with  mis- 
demeanor may  be  tried  by  jury  of  six  persons  is  void  as  in  conflict  with 
Federal  Constitution;  Gamsey  v.  State,  4  OkL  Cr.  550,  38  L.  B.  A. 
(N.  S.)  600,  112  Pac.  26,  holding  person  charged  with  commission  of 
felony  in  Oklahoma  Territory  has  right  to  be  accused  by  indictment 
only,  and  State  law  providing  for  information  is  ez  post  facto  as  to 
him;  Miller  v.  State,  3  Okl.  Cr.  460,  106  Pac.  811,  holding  person 
charged  with  having  committed  misdemeanor  prior  to  statehood  has 
constitutional  right  to  be  tried  by  jury  of  twelve  persons;  State  ex  rel. 
Sims  V.  Caruthers,  1  Okl.  Cr.  440,  98  Pac.  478,  holding  provisions  of 
sixth  amendment  to  Federal  Constitution,  guaranteeing  accused  speedy 
trial  were  applicable  to  Indian  Territory. 

Disting:uished  in  Gibson  v.  Bellingham  etc.  Ry.  Co.,  213  Fed.  489, 
holding  Superior  Court  of  Washington  is  "court  of  competent  juris- 
diction" within  Judicial  Code,  §  28,  to  entertain  action  under  Federal 
Employers'  Liability  Act,  although  under  State  statute  verdict  may  be 
by  consent  of  less  number  than  twelve;  United  States  v.  Madigan, 
3  Alaska,  74,  holding  costs  of  summoning  jurors,  jurors'  fees  and  mile- 
'age,  are  taxable  against  convicted  defendant  in  Justice's  Court;  State 
V.  McDowell,  61  Wash.  400,  Ann.  Oas.  19120,  782,  32  L.  B.  A.  (N.  S.) 
414,  112  Pac.  521,  holding  sixth  amendment  does  not  apply  in  prosecu- 
tion for  murder  in  State  court,  and  statute  (Laws  1909,  c.  73),  requir-. 
ing  jurors  to  be  taxpayers  is  valid. 

Miscellaneous.  Cited  in  Beecham  y.  United  States,  223  U.  S.  708, 
56  L.  Ed.  623,  32  Sup.  Ct.  518,  dismissing  for  want  of  jurisdiction; 
Beecham  v.  United  States,  223  U.  S..  709,  56  L.  £d.  623,  32  Sup.  Ct.  518, 
dismissing  for  want  of  jurisdiction  writ  of  error  to  Supreme  Court  of 
Philippine  Islands  to  review  judgment  reversing  judgment  of  Court 
of  First  Instance  which  imposed  sentence  of  life  imprisonment  upon 
conviction  of  murder  and  imposing  sentence  of  death;  Gurvich  v. 
United  States,  151  Fed.  1021,  81  C.  C.  A.  681,  remanding  cause  to 
District  Court  for  new  trial  in  conformity  with  opinion  and  mandate 
of  Supreme  Court  of  United  States. 

197  U.   8.  536-543,   49  li.  Bd.   870,   26   Sup.   Ot.   638,   UIOTEB   STATES 
EX  BEL.  KNAFP  ▼.  LAKE  SHORE  Ik  M.  8.  B.  B.  CO. 

Circuit  Court  of  United  States,  under  Judiciary  Act  of  1789,  ha«  no 
Jurisdiction  of  original  proceeding  seeking  relief  hy  mandamus,  and  Inter- 
state Commerce  Act  of  1887  does  not  give  it  bucIl  Jurisdiction. 

Approved  in  Covington  etc.  Biidge  Co.  v.  Hager,  203  U.  S.  Ill,  51 
L.  Ed.  112,  27  Sup.  Ct.  24,  denying  jurisdiction  of  Federal  Circuit 
Court  in  original  action  in  mandamus  to  compel  return  of  franchise  tax 
collected  under  authority  of  State  statute  alleged  void;  United  States 
V.  Norfolk  etc.  Ry.  Co.,  138  Fed.  852,  mandamus  proceeding  in  Federal 
court  unsustainable  to  enforce  contract  by  which  carrier  agreed  to  fur- 
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nish  petitioner  his  proportionate  share  of  coal-cars  ;*State  ex  rel.  Clark 
V.  White  River  VaUey  Ry.  Co.,  27  S.  D.  69,  129  N.  W.  1036,  holding 
original  proceeding  in  State  Supreme  Court  for  mandamus  is  not  re- 
movahle  to  Federal  court. 

Miscellaneous.  Cited  in  Sullivan  ▼.  St.  Louis  etc.  Ry.  Co.,  203  U.  S. 
579,  61  L.  £d.  326,  27  Sup.  Ct.  778,  afi&rming  judgment  on  authority 
of  principal  case. 

197  U.  &  544-577,  49  L.  Ed.  872,  25  Bnp.  Ot.  622,  MUHLKEB  T.  NSW 
YORK  ft  HART.KM  R.  Bw  CO. 

Where  State  decisions  in  elevated  railroad  cases,  had,  prior  to  acquisi- 
tion of  title,  decided  that  abutting  owner  had  contract  easement  to  light, 
sir,  and  access  of  which  he  could  not  be  deprived  without  compensation, 
sadi  owner  is  protected  against  impairment  of  such  easements  by  subse- 
qoent  change  in  rulings  even  under  authority  of  State  statute. 

Approved  in  Siegel  v.  New  York  etc.  R.  R.  Co.,  200  IT.  S.  616,  60 
L.  Ed.  621,  26  Sup.  a.  756,  and  Birrell  v.  New  York  etc.  R.  R.  Co.,  19S 
U.  S.  390,  391,  49  L.  Ed.  1096, 1097,  25  Sup.  Ct.  667,  both  following  rule ; 
Sullivan  V.  Texas,  207  U.  S.  423,  52  L.  Ed.  277,  28  Sup.  Ct.  216,  holding 
Texas  statute  of  1852  confirming  Mexican  land  grant  and  imposing  duty 
of  having  land  surveyed  and  of  returning  field-notes  to  land  office  did 
not  create  contract  rights  impaired  by  subsequent  act  of  1901,  §  11, 
ander  which  State  recovered  from  claimant  part  of  land,  which,  though 
included  in  survey,  was  outside  of  original  grant;  Percy  Summer  Club 
/.  Astle,  163  Fed.  6,  90  C.  C.  A.  527,  holding  under  New  Hampshire 
decisions  based  upon  Massachusetts  ordinances  of  1641  and  1647  and 
upon  local  usage,  right  of  fishing  in  lakes  and  great  ponds  is  free  to 
public  and  does  not  vest  exclusively  in  owner  of  shore;  De  Lucca  v. 
North  Little  Rock,  142  Fed.  606,  property  owner  takes  property  sub- 
ject to  State  law  giving  city  right  to  make  street  improvement  damag- 
ing property  of  abutting  owner;  Richards  v.  Washington  Terminal  Co., 
37  App.  D.  C.  295,  railroad  operating  trains  on  street,  not  in  negligent 
manner,  is  not  liable  to  owner  of  property  separated  from  right  of  way 
by  other  property,  for  injuries  caused  by  smoke,  dust,  cinders,  gases 
and  vibrations  from  operation  of  train;  State  v.  O'Neil,  147  Iowa,  517, 
526,  Ajul  Caa.  1912B,  691,  83  L.  R.  A.  (N.  8.)  788,  126  N.  W.  455,  458, 
holding  prosecution  under  statute  cannot  be  maintained  for  acts  done 
after  statute  is  declared  void  and  before  statute  is  declared  valid  in 
another  case;  Lentell  v.  Boston  etc.  Ry.  Co.,  202  Mass.  120,  88  N.  E. 
768,  allowing  recovery  by  abutting  owner  for  construction  of  trestle 
carrying  street  railway  over  railroad,  under  Statute  of  1903,  c.  163, 
authorizing  recovery  of  damages  where  street  is  put  to  new  use; 
Wisconsin  Lumber  Co.  v.  State,  97  Miss.  599,  54  South.  250,  holding 
decision  of  State  court  was  rule  of  property  and  transfer  of  land  could 
not  be  set  aside  without  impairment  of  contract  obligation;  In  re  Board 
of  Rapid  Transit  R.  R.  Commrs.,  197  N.  T.  102,  18  Ann.  Gas.  366,  36 
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L.  E.  A.  (N.  S.)  647,  90  N.  E.  462,  holding  owner  of  building  injured 
by  loss  of  lateral  support  from  construction  of  subway  in  adjacent 
street  is  entitled  to  compensation  under  New  York  Rapid  Transit  Act 
(Laws  1891,  c.  4,  §39),  authoiizing  construction  of  subway;  Hindley 
V.  Manhattan  Ry.  Co.,  185  N.  Y.  368,  78  N.  E.  284,  railroad  entering 
into  possessioti  of  easement  of  light  by  building  elevated  road  under 
city  grant  takes  adverse  possession  which  became  prescriptive  right 
by  lapse  of  time;  Bennett  v.  Winston-Salem  etc.  Ry.  Co.,  170  N.  C. 
393,  87  S.  E.  136,  holding  abutting  owner  whose  ingress  and  egress 
to  property  are  obstructed  by  change  of  grade  of  railway,  is  entitled 
to  recovw:  diminution  in  value  of  property  and  to  recover  permanent 
damages;  Foster  Lumber  Co.  v.  Arkansas  Valley  etc.  Ry.  Co.,  20  Okl. 
603,  30  L.  R.  A.  (N.  S.)  231,  100  Pac.  1113,  denying  recovery  of  dam- 
ages to  abutting  property  owner  whose  access  is  cut  off  by  construction 
of  railway  in  street  in  front  of  his  property ;  Sandstrom  v.  Oregon- Wash- 
ington Ry.  &  Nav.  Co.,  75  Or.  162,  146  Pac.  804,  allowing  recovery 
of  damages  to  residence  property  from  railroad  excavation  interfer- 
ing with  access  to  premises;  dissenting  opinion  in  Saner  v.  New  York, 
206  U.  S.  566,  557,  560,  51  L.  Ed.  1186,  1187,  27  Sup.  Ct.  686,  majority 
holding  contract  rights  of  abutting  owner  are  not  impaired  by  State 
decision  denying  compensation  for  erection  of  elevated  viaduct  in  city 
street  for  general  public  use,  although  State  court  had  held  that  con- 
tract right  of  such  owner  was  not  subject  to  impairment  by  similar 
structure  erected  for  exclusive  use  of  private  corporation. 

Distinguished  in  Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  75, 
59  L.  Ed.  1210,  36  Sup.  Ct.  678,  upholding  Missouri  statute  as  amended 
in  1907  requiring  owners  of  railroads  to  maintain  ditches  across  right 
of  way  to  furnish  outlets  for  surface  water;  Willoughby  v.  Chicago, 
235  U.  S.  50,  59  L.  Ed.  126,  35  Sup.  Ct.  23,  holding  fact  that  State 
court  overrules  prior  decisions  is  not  denial  of  due  process,  where 
decision  does  not  interfere  with  vested  rights;  Ross  v.  Or^on,  227 
U.  S.  163,  57  L.  Ed.  464,  33  Sup.  Ct.  220,  dismissing  writ  of  error  to 
review  decision  of  State  court  that  amendment  to  Constitution  requir- 
ing crimes  Jo  be  prosecuted  by  indictment,  did  not  apply  to  pending 
case  instituted  by  information ;  Sauer  v.  New  York,  206  U.  S.  549,  555, 
556,  51  L.  Ed.  1188,  1185,  27  Sup.  Ct.  686,  holding  contract  rights  of 
abutting  owner  are  not  impaired  by  State  decision  denying  compensa- 
tion for  erection  of  elevated  viaduct  in  city  street  for  general  public 
use  by  which  street  may  be  used  in  connection  with  other  streets  from 
which  it  had  been  disconnected,  although  State  court  had  held  that 
contract  right  of  such  owner  was  not  subject  to  impairment  by  similar 
structure  erected  for  exclusive  use  of  private  corporation;  Mead  v. 
Portland,  200  U.  S.  163,  50  L.  Ed.  420,  26  Sup.  Ct.  171,  State  court's 
construction  of  statute  for  changing  grade  of  street  is  binding  on  Su- 
preme Court  in  determining  whether  there  has  been  impairment  of 
contract  as  to  abutting  owner;  Tampa  Waterworks  Co.  v.  Tampa,  199 
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^]-  S.  243,  50  L.  Ed.  173,  26  Sup.  Ct.  23,  State  court  decbion  that  muni- 
^ipaiiiy    could   not   contract   away   right   to   fix   reasonable   maxiraum 
ater  rat*  will  not  be  reversed  on  writ  of  error;  United  States  Oil 
«  Land   Co.  V.  Bell,  219  Fed.  790,  135  C.  C.  A.  465,  judgment  of  State 
**.       th^t  premature  service  of  notice  of  intention  to  move  for  new 
.^ . '  di^    not  deprive  court  of  jurisdiction  to  hear  appeal  is  res  ad- 
J^oicata     smd  binding  on  subsequent  grantee  of  land  sold  under  judg- 
ent  of    State  court  in  collateral  attack  on  such  judgment  in  Federal 
^^;   Roman  Catholic  Church  v.  Pennsylvania  R.  Co.,  207  Fed.  906, 
^,A..    1915E,  623,  125  C.  C.  A.  629,  holding  consequential  damage 
tin^   from  non-negligent  operation  of  train  is  not  taking  of  prop- 
..    ^^tliout  due  process  or  compensation  in  violation  of  Federal  Con- 
\^  ^^^^^  I  Thayer  v.  Boston,  206  Fed.  973,  holding  under  Massachusetts 
%    /^'^^I'e  acquisition  of  land  for  public  park  under  authority  of  act  of 
^^Vature  and  collection  of  assessments  from  adjoining  property,  did 
^  ^T%ate  contract  or  property  right  to  have  land  forever  remain  park, 
^^  State  may  authorize  its  use  for  other  public  purposes;  Qundall 
^-  Manhattan  Ry.  Co.,  205  Fed.  411,  where  New  York  appellate  court 
^  for  long  time  sustained  actions  by  abutting  property  owners  for 
^>]&sge8  by  elevated  roads,  and  that  right  of  action  was  not  tolled  by 
statute,  and  later  overruled  such  ruling,  an  allegation  that  latter  hold- 
iiig  deprived  land  owner  of  property  rights,  was  insufficient  to  confer 
Federal  jurisdiction  on  constitutional  grounds;  Bennett  v.  Long  Island 
R.  R.  Co.,  181  N.  Y.  437,  74  N.  E.  420,  railroad  owning  right  of  way 
in  fee  is  not  liable  for  damage  to  easement  to  abutting  owner  subse- 
quently acquiring  title  from  railroad's  grantor;  Ettor  v.  Tacoma,  57 
Wash.  56,  57,  107  Pac.  1062,  provision  of  Laws  1908,  c.  80,  §  1,  repeal- 
ing Laws  1893,  c.  84,  §  47,  and  Laws  1907,  c.  153,  §  48,  authorizing 
recovery  of  damages  to  property  from  street  grading,  which  takes  away 
right  of  action  for  damages  pending  at  time  of  repeal  is  not  void  as 
impairment  of  contract. 

Impairment  of  obligation  of  contracts  by  judicial  decision.  Note, 
4  Ann.  Gas.  03. 

Change  of  judicial  decisions  as  impairing  contract.  Note,  23 
L.  R.  A.  (N.  8.)  500,  501,  502,  503. 

Right  of  abutter  to  damages  for  special  injuries  where  street  rail- 
way not  considered  additional  burden.  Note,  25  L.  R.  A.  (N.  S.) 
1271. 

Abutter's  right  to  compensation  for  railroads  in  streets.  Note, 
36  L.  R.  A.  (N.  8.)  676,  740. 

197   U.    B.    577-618,    49   L.    Ed.    881,    25    Sup.    Ot.    580,    MXSSOUBI    T. 


Change  of  channel  as  changing  State  boundary.    Note,  89  L.  R.  A. 
(N.  8.)  200. 
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107  U.  8.  619,  49  L.  Ed.  909,  26  Sap.  Oi.  799,  WASDBB  T.  I.OOMI& 

Cited  in  Lovell  v.  Isidore  Newman  &  Son,  227  U.  S.  423,  67  L.  Ed. 
582,  33  Sup.  Ct.  375,  Warder  y.  Cotton,  207  U.  S.  582,  52  L.  Ed.  350, 
28  Sap.  Ct.  239,  and  Richey  v.  Cleveland  ete.  R.  Co.,  176  Ind.  561, 
47  L.  B.  A.  (N.  8.)  121,  96  N.  E.  700. 


197  XT.  8.  620,  49  I..  Ed.  909,  25  Sop.  Ot.  797,  THORNTON  ▼.  BOARD  OF 
ICAYOB  ETO.  OF  NATCHEZ. 

Cited  in  Soria  v.  Harrison  County,  96  Miss.  114  (50  South.  444). 

197  U.  8.  622,  49  L.  Ed.  910,  26  Sup.  Ot  798,  NEW  ENOLAND  WATER 
WORKS  OO.  T.  FARBCERS'  LOAN*  ft  TBITST  CO. 

Cited  in  Brown  y.  Alton  Water  Co.,  222  U.  S.  327,  66  L.  Bd.  222,  32 
Sup.  Ct.  156. 
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UNITED  STATES  REPORTS. 


198  TJNITED  STATES. 


IM  V.  a  1-17,  49  la.  Ed.  919,  25  Sup.  Ot.  669,  BENSOK  T.  HENKEK 

Indictment  in   OEtradltion  proceeding!  is  prins  twAB   evidence  of 
prolMlde  canse. 

Approved  in  Tinsley  t.  Treat,  205  U.  S.  31,  61  L.  Ed.  696,  27  Snp. 
Ct.  430,  exclusion  of  evidence  in  extradition  proceedings  in  Vii^nia 
to  overcome  prims  facie  ease  of  probable  cause  made  by  indictment 
in  Tennessee  for  violation  of  Anti-trust  Act  of  1890,  was  denial  of 
constitutional  right;  Ex  parte  Black,  147  Fed.  836,  on  removal  to  dis- 
trict of  indictment  removing  judge  may  determine  sufficiency  of  in- 
dictment; Eureka  County  Bank  Habeas  Corpus  Cases,  35  Nev.  119,  126 
Pac.  667,  releasing  on  habeas  corpus  persons  charged  with  felony  and 
bound  over  by  committing  magistrate,  where  testimony  taken  down 
bv  magistrate  does  not  show  evidence  of  guilt. 

In  extradition  proceedings  indictment  in  language  of  statute  contain- 
ing necessary  elements  of  offense,  is  snfflcient. 

Approved  in  United  States  v.  Birdsall,  233  U.  S.  231,  68  L.  Ed.  934, 
34  Sup.  Ct.  512,  holding  action  of  Indian  commissioner  in  advising 
President  whether  clemency  should  be  granted  to  person  convicted 
of  violating  liquOr  laws  is  official  action,  and  giving  of  gifts,  and  accept- 
ance thereof,  to  influence  reports  of  officers  is  bribery;  Haas  v.  Henkel, 
216  U.  S,  480,  481,  17  Ann.  Cas.  1112,  64  L.  Ed.  578,  30  Sup.  Ct.  249, 
bribery  of  officer  to  violate  regulations  of  department  of  government 
is  within  section  5451,  Revised  Statutes,  making  it  crime  to  bribe  officer 
to  violate  lawful  duty;  In  re  Quinn,  176  Fed.  1021,  holding  indictment 
and  evidence  show  probable  cause  that  offense  was  committed  in  South- 
ern District,  and  granting  removal  of  accused  from  eastern  to  southern 
district  of  New  York;  Haas  v.  Henkel,  166  Fed.  625,  holding  objections 
made  to  sufficiency  of  indictment  for  conspiracy  to  cause  publication  of 
false  cotton  reports  by  government  are  fitter  for  trial  court  than  for 
commissioner  in  removal  proceedings  to  decide;  United  States  v.  Wim- 
aatt,  161  Fed.  587,  holding  indictment  in  language  of  statute  sufficient 
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in  prococdiiigs  to  remove  person  charged  with  offense  from  New  York 
to  District  of  Columbia  for  trial ;  Ex  parte  Pierce,  155  Fed.  666,  holding 
indictment  sufficient  to  charge  offense  of  false  swearing  nnder  Texas 
statute,  was  sufficient  to  authorize  extradition  from  Missouri;  Depoilly 
V.  Palmer,  28  App.  D.  C.  328,  holding  indictment  for  crime  cannot 
be  collaterally  attacked  in  extradition  proceedings  and  affirming  order 
of  removal. 

m 

Wlietlier  punisliment  for  bribery  under  BeTised  Btatntes,  section  6461, 
extends  to  bribery  for  contingent  acts  Is  for  trial  court  to  determine  and 
not  for  conunlssioner. 

Approved  in  Haas  v.  Henkel,  166  Fed.  627,  where  accused  is  charged 
with  bribing  Federal  officer,  questions  whether  such  person  is  officer 
and  whether  he  is  acting  in  official  capacity,  or  was  violating  lawful 
duty,  are  for  trial  court,  not  for  extradition  commissioner;  United 
States  V.  Haas,  163  Fed.  910,  agreement  to  share  profits  with  statistician 
of  department  of  agriculture  for  violation  of  rules  in  furnishing  in- 
formation for  false  cotton  reports  is  within  prohibition  of  section  5451, 
Revised  Statutes;  United  States  v.  Greene,  146  Fed.  798,  testimony  of 
witness  since  deceased  given  before  commissioner  in  proceeding  to  re- 
move to  other  district  is  admissible  at  trial. 

District  of  Columbia  Is  District  of  United  States  to  wblch  person  may 
be  removed  fox  trial  of  offense  against  United  States. 

Approved  in  Green  v.  MacDougall,  199  U.  S.  601,  60  L.  Ed.  328,  26 
Sup.  Ct.  748,  Hyde  v.  Shine,  199  U.  S.  75,  50  L.  Ed.  94,  25  Sup.  Ct.  760, 
and  Beavers  v.  Haubert,  198  U.  S.  91,  49  L.  Ed-  956,  25  Sup.  Ct.  573, 
all  reaffirming  rule;  Ex  parte  Krause,  228  Fed.  549,  while  crime  of 
kidnaping  denounced  by  section  1907  of  Alaska  Code  of  1913  is  triable 
in  United  States  District  Court  for  Alaska,  offender  may  not  be  re- 
moved from  another  district  to  Alaska  under  section  1014,  Revised 
Statutes;  United  States  v.  Campbell,  179  Fed.  764,  conspiracy  to  vio- 
late bucket-shop  law  of  District  of  Columbia  is  offense  i^^ainst  United 
States  within  section  1014,  Revised  Statutes,  provfding  for  removal 
of  offenders  against  United  States;  United  States  v.  Wimsatt,  161  Fed. 
588,  affirming  order  of  removal  of  accused  from  New  York  to  District 
of  Columbia  for  trial  of  common-law  offense;  In  re  Macfarland,  30 
App.  D.  C.  379,  granting  prohibition  to  prevent  Supreme  Court  of 
District  of  Columbia  from  acting  on  petition  of  gaslight  corilpany  to 
have  court  ascertain  value  of  plant  as  basis  for  increase  of  stock  under 
act  of  Congress  of  1896 ;  Moore  v.  Pywell,  29  App.  D.  C.  326,  9  L.  R.  A. 
(N.  S.)  1078,  where  declaration  for  tort  in  District  of  Columbia  result- 
ing in  death  in  Maryland  is  based  on  statutes,  court  in  District 
should  take  judicial  notice  of  statutes  of  Maryland  and  District  of 
Columbia:  United  States  v.  Baltimore  etc.  R.  R.  Co.,  26  App.  D.  C. 
593,  under  Safety  Appliance  Act  of  1893,  providing  that  suits  to 
recover  penalties  may  be  brought  in  Federal  District  Courts  havinj? 


PABST  BREW.  CO.  v.  CRENSHAW.       198  U.  S.  17-45 

^^  ^  ^/ction,   Circuit   Court  of  District   of  Columbia  has   jurisdiction 
^^ts  to  recover  penalties  for  violation  of  act  within  District. 

^  l^^^'*  offense  Is  begun  hy  matUng  letter  in  one  district  and  completed 
(J.  \^  Receipt  in  another,  offender  may  be  punished  in  either  district, 
^^^t^^vc^l  in  Hyde  v.  United  States,  35  App.  D.  C.  477,  and  Hyde  v. 
^7,^^^   States,  226  U.  S.  361,  Ann.  Oaa.  1914A.  614.  56  L.  Ed.  1124, 
^v  ^^  ^-  Ct.  793,  both  holding  court  of  District  of  Columbia  has  juris- 
^^W^    of  prosecution  for  conspiracy  to  defraud  government  of  land, 
«.     ^    conspiracy  was  originally  formed  in  California,  but  overt  acts 
^"^^  committed  in  District  of  Columbia;  Haas  v.  Henkel,  216  U.  S. 
475,  476,  17  Ann.  Oas.  1112,  54  L.  Ed.  576,  30  Sup.  Ct.  249,  resident 
of  New  York  conspiring   with   statistician   in   Washington    to    cause 
false  cotton  crop  reports  to  be  issued  cannot  object  to  removal  from 
New  York  to  District  of  Columbia  for  trial;  Hayner  ▼.  State,  83  Ohio 
St.  191,  93  N.  E.  962,  holding  solicitation  of  order  for  liquor  contem- 
plated completion  of  sale  in  county  of  purchaser  and  prosecution  for 
violation  of  act  prohibiting  solicitation  of  orders  in  counties  where  such 
sales  are  prohibited  is  properly  conducted  in  county  where  purchaser 
resides. 

Ri^ht  of  accused  in  Federal  courts  as  to  place  of  trial.    Note, 
17  Ann.  Oas.  1118. 

Miscellaneous.     Cited  in  Daeche  v.  Bollschwciler,  241  U.  S.  641,  60 
L  Ed.  1217,  36  Sup.  Ct.  446,  dismissing  for  want  of  jurisdiction. 

198  U.  S.  17-45,  49  L.  Bd.  925,  25  Sup.  Ot.  562,  PABST  BBEWIKO  CO.  v. 
OBENSHAW. 

Begnlation  of  sale  of  lienor  Is  within  police  power. 
Approved  in  In  re  Arkansas  Rate  Cases,  187  Fed.  301,  statute  roj^ilat- 
ing  intrastate  rates  is  within  police  power  of  State. 

Inspection  law  enacted  by  State  within  its  police  powers  and  valid 
under  Wilson  Act,  is  not  interference  with  Interstate  commerce  because  it 
tends  to  deter  riiipments. 

Approved  in  Meyer,  Jossen  &  Co.  v.  City  of  Mobile,  147  Fed.  845, 
upholding  ordinance  licensing  beer  dealer  as  applied  to  sale  of  beer 
in  bottles  in  which  it  was  imported;  State  v.  Pabst  Brewing  Co.,  128 
La.  778,  55  South.  352,  net  of  1908  imposing  license  tax  on  sales  by 
brewery  of  malt  liquor  brought  into  State  in  original  packages  is  police 
regulation  within  provision  of  Wilson  law  of  1890 ;  Jaro  v.  Holstein,  73 
S.  C.  117,  52  S.  E.  873,  law  subjecting  all  intoxicating  liquors  arriving 
in  State  to  inspection,  not  void  because  it  deters  shipments  into  the 
State;  dissenting  opinion  in  South  Carolina  v.  United  States,  199  U.  S. 
46.5,  468,  50  L.  Ed.  271,  273,  26  Sup.  Ct.  110,  majority  holding  dispens- 
ing agent  of  State  which  has  assumed  control  of  liquor  business  is 
liable  to  Federal  excise  tax. 
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State  regulation  of  Ugnor  after  its  antral  at  destinatioii  la  vaUd  under 
Wilson  Act  of  1890. 

Approved  in  Frederick  De  Bary  ft  Co.  v.  Louisiana,  227  U.  S.  110, 
57  L.  Ed.  442,  33  Sap.  Ct.  239,  under  Wilson  Act  of  1890  State  may 
impose  tax  on  sale  in  original  package  of  liquors  imported  from  for- 
eign country;  Phillips  v.  Mobile,  208  U.  S.  479,  62  L.  Ed.  581,  28  Sap. 
Ct.  370,  ordinance  imposing  license  tax  on  persons  selling  beer  by 
barrel  is  valid  under  Wilson  Act  of  1890,  although  it  taxes  sales  of 
liquor  introduced  in  original  packages  from  other  States;  Delamater  v. 
South  Dakota,  205  U.  S.  101,  104,  10  Ann.  Oaa.  788,  51  L.  Ed.  7S0»  27 
Sup.  Ct.  447,  upholding  law  of  South  Dakota  imposing  license  tax  on 
traveling   salesmen   soliciting   orders    for   intoxicating  liquors    to    be 
brought  from  another  State;  Evansville  Brewing  Assn.  ▼.  Excise  Com- 
mission, 225  Fed.  209,  act  of  Alabama  of  1911  imposing  license  tax 
upon  breweries  within  State  and  upon  agencies  in  State  of  breweries 
of  other  States  is  valid  under  Wilson  Act  of  1890;  State  v.  Grier,  4 
Boyce   (Del.),  380,  88  Atl.  603.  upholding  act  prohibiting  interstate 
transportation  of  intoxicating  liquor  into  local  option  territory;  R.  M. 
Rose  Co.  V.  State,  133  Ga.  358,  86  L.  R.  A.  (N.  8.)  443,  65  S.  E.  772, 
criminal    accusation    charging   resident    of    Tennessee    with    soliciting 
orders  by   mail  from  persons  living  in  Georgia  did  set  forth  crime 
under  act  of  1895  prohibiting  soliciting  sales  of  intoxicating  liquor; 
Rose  V.  State,  4  Ga.  App.  602,  603,  62  S.  E.  123,  124,  finder  Wilson 
Act  of  1890  statute  prohibiting  solicitation  of  orders  for  intoxicating 
liquors  is  not  void  as  to  liquor  to  be  brought  from  another  State; 
Sopher  v.  State,  169  Ind.  193,  14  Ann.  Oaa.  27,  14  L.  R.  A.  (N.  S.)  172, 
81  N.  E.  919,  reversing  conviction  of  person  conducting  saloon  under  stat- 
ute of  1905  prohibiting  nuisances ;  Schmidt  v.  Indianapolis,  168  Ind.  649, 
120  Am.  St.  Rep.  386,  14  L.  R.  A.  (K.  S.)  787,  80  N.  E.  635,  upholding 
license  tax  of  one  thousand  dollars  on  breweries  and  agencies  of  brew- 
eries ;  State  v.  Lowry,  166  Ind.  386,  9  Ann.  Oaa.  350,  4  L.  R.  A.  (N.  S.) 
528,  77  N.  E.  732,  importation  of  cigarettes  for  personal  consumption  is 
not  prohibited  by  act  of  1905;  State  v.  United  States  Express  Co.,  164 
Iowa,  139,  145  N.  W.  461,  upholding  Webb-Kenyon  law  of  1913,  pro- 
hibiting transportation  of  intoxicating  liquor  into  State  to  be  used  in 
violation  of  State  laws;  Mayor  etc.  of  New  Iberia  v.  Erath,  118  La. 
307,  42  South.  946,  under  Wilson  Act  wholesale  dealers  in  imported 
liquor  selling  in  original  package  are  subject  to  license  tax;  State  v. 
Coleman,  80  N.  J.  L.  19,  77  Atl.  1028,  employee  of  nonresident  obtaining 
order  in  State  for  liquor  to  be  furnished  by  nonresident  and  delivering 
liquor  did  not  violate  act  of  1889  prohibiting  sale  of  liquor  without  license ; 
State  V.  Fisher,  162  N.  C.  558, 77  S.  E.  124,  act  of  bank  in  collecting  par- 
chase  price  and  delivering  bill  of  lading  of  interstate  shipment  of  liqaor 
was  interstate  commerce  and  not  violation  of  State  prohibition  law;  State 
V.  Hanner,  143  N.  C.  639, 24  L.  R.  A.  (N.  8.)  1, 57  S.  E.  157,  reversing  eon- 
viction  for  illegal  sale  of  liquor  where  special  verdict  was  defective;  Qolf 
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etc.  Ry.  Co.  v.  State  ex  rel.  Caldwell,  28  Okl.  756,  35  L,  R.  A.  (N.  S.)  456, 
116  Pac.  177,  denying  injunction  to  restrain  interstate  carrier  from 
receiving  liquor  to  be  shipped  into  State;  State  v.  Eighteen  Casks  of 
Beer,  24  Okl.  789,  790,  798,  25  L.  R.  A.  (N.  S.)  492,  104  Pac.  1094, 
1095,  1098,  where  consignee  receives  interstate  shipment  of  liquor  from 
carrier  at  depot  and  retains  possession  with  intention  of  selling  same 
contrary  to  State  laws,  such  liquor  may  be  seized  and  confiscated; 
WiUiams  v.  State,  5  Okl.  Cr.  208,  210,  114  Pac.  625,  626,  upholding 
prohibition  law  of  1909  making  it  unlawful  to  solicit  purchase  or  sale 
of  intoxicating  liquors  within  State;  High  v.  State,  2  Okl.  Cr.  173, 
28  L.  R.  A.  (N.  S.)  162, 101  Pac.  120,  consignee's  right  to  receive  inter- 
state shipment  of  liquor  is  not  affected  by  constitutional  provision 
prohibiting  intrastate  shipments  of  liquor,  nor  by  Wilson  Act  of  1890; 
dissenting  opinion  in  Commonwealth  v.  People's  Express  Co.,  201  Mass. 
574,  577,  131  Am.  St.  Rep.  416,  88  N.  E.  423,  424,  majority  holding  in 
prosecution  for  violation  of  statute  of  1906  relating  to  transportation 
of  liquor  into  cities,  that  interstate  shipment  of  liquor  was  not  subject 
to  State  laws  until  after  delivery  to  consignee;  dissenting  opinion  in 
Pfeifer  &  Co.  v.  Israel,  161  N.  C.  417,  77  S.  E.  424,  majority  holding 
notes  given  for  whisky  unlawfully  sold  in  State  by  agent  of  nonresi- 
dent seller  are  not  enforceable. 

Distinguished  in  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  568,  133 
S.  W.  1014,  where  act  closing  sale  of  liquor  ordered  by  person  w^ithout 
State  is  delivery  to  carrier,  liquor  is  within  protection  of  commerce 
clause,  and  Wilson  law  having  reference  to  liquors  brought  into  State 
does  not  apply ;  Stubbs  v.  People,  40  Colo.  431,  122  Am.  St.  Rep.  1068, 
IS  Ann.  Caa.  1025,  11  L.  R.  A.  (N.  S.)  1071,  90  Pac.  1119,  act  of  1899 
prohibiting  docking  of  horses  and  importation  and  use  of  them  is  void 
in  so  far  as  it  prohibits  importing  docked-tail  horses  from  other  States 
for  owner's  use. 

State  statute  requiring  preliminary  inspection  of  importations  as 
attempted  regulation  of  interstate  commerce.  Note,  14  Ann.  Gas. 
1104. 

Miscellaneous.  Cited  in  Kipp  v.  Gates,  126  Wis.  572,  105  N.  W. 
947. 

198  17.  8.  45-76,  49  L.  Ed.  937,  25  Snp.  Ot.  539,  ItOCHKEB  v.  ITBW  YORE. 

General  rlgbt  to  contract  is  part  of  liberty  of  indiYldoal  protected  by 
Fourteenth  Amendment. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  Mills,  219 
U.  S.  201,  81  L.  E.  A.  (N.  S.)  7,  55  L.  Ed.  180,  31  Sup.  Ct.  164,  uphold- 
ing Carmack  amendment  of  1906  making  initial  carrier  liable  for  loss 
or  damage  to  interstate  shipment  occurring  on  its  own  connecting  lines 
and  prohibiting  contracts  exempting  it  from  such  liability;  Adair  v. 
United  States,  208  IT.  S.  173,  13  Ann.  Oae.  764,  52  L.  Ed.  442,  28 
XIX— 27 
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Sup.  Ct.  277,  act  of  Congress  of  1898  making  it  crime  for  interstate 
carrier  to  discharge  employee  because  of  membership  in  labor  union 
is  void;  Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  178,  Public  Act 
Michigan,  1913,  No.  143,  regulating  sale  of  securities  and  prohibiting' 
sale  for  thirty  days  after  dealer  has  furnished  required  date  to  public 
commission  is  denial  of  due  process;  German  Alliance  Ins.  Co.  v. 
Barnes,  189  Fed.  775,  laws  of  Kansas  of  1909  providing  for  regulation 
of  rates  and  charges  by  fire  insurance  companies  doing  business  in 
State  is  not  violation  of  rights  of  companies  under  Fourteenth  Amend- 
ment; Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  904,  provision  of  Em- 
ployers' Liability  Act  of  1908  making  void  contracts  to  exempt  carrier 
from  liability  under  act  is  separable  and  not  involved  in  this  case; 
Central  of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161  Fed.  994,  law 
of  Alabama  of  1907  regulating  intrastate  rates  and  subjecting  carrier 
to  such  heavy  penalties  each  day  it  fails  to  comply  with  act  as  to  stop 
its  business  and  bankrupt  it  is  denial  of  due  process;  State  v.  Barba, 
132  La.  771,  Ann.  Oafl.  1914D,  1261,  45  L.  R.  A.  (N.  S.)  546,  61  South. 
785,  provision  of  act  of  1912  limiting  hours  of  stationary  firemen  to 
eight  in  specified  occupations  is  void;  Commonwealth  v.  Boston  etc. 
Railroad,  222  Mass.  209,  110  N.  E.  265,'  statute  of  1914  prohibiting 
employment  of  employees  in  and  about  railroad  stations  for  more  than 
nine  hours  in  day  infringes  Federal  guaranty  of  freedom  of  contract; 
In  re  Opinion  of  the  Justices,  220  Mass.  629,  108  N.  E.  808,  proi>osed 
statute  prohibiting  railroad  from  discharging  employee  by  reason  of 
information  touching  his  conduct  until  he  has  been  given  opportunity 
to  be  heard  in  presence  of  accusers  would  violate  Fourteenth  Amend- 
ment prohibiting  infringement  of  freedom  of  contract;  Commonwealth 
v.  Libbey,  216  Mass.  358,  Ann.  Gas.  1915B,  659,  49  L.  R.  A.  (N.  S.)  879, 
103  N.  E.  924,  upholding  statute  of  1910  requiring  employer  advertisinj*- 
for  employees  during  strike  to  mention  in  advertisement  that  strike 
exists;  In  re  Opinion  of  Justices,  208  Mass.  622,  34  L.  B.  A.  (N.  S.)  771, 
94  N.  E.  1045,  proposed  statute  limiting  hours  of  employees  to  eiglit 
in  construction  of  public  works  would  infringe  freedom  of  contract 
secured  by  State  and  Federal  Constitutions;  State  v.  Miksicek,  22o 
Mo.  567,  571, 135  Am.  St.  Rep.  597, 125  S.  W.  508,  510,  limitation  of  hours 
of  employment  in  bakeries  by  act  of  1889  is  arbitrary  interference 
with  freedom  of  contract;  State  v.  Livingston  Concrete  Bldg.  etc.  Co., 
34  Mont.  583,  9  Ann.  Oas.  204,  87  Pac.  984,  law  of  1905  prohibiting 
employment  for  more  than  eight  hours  on  public  works  or  in  mines 
and  smelters  is  not  infringement  of  freedom  of  contract;  Lawson  v. 
Halifax-Tonopah  Min.  Co.,  36  Nev.  599,  604,  135  Pac.  613,  615,  iip- 
liolding  laws  of  1912  providing  that  no  contract  of  employment,  in- 
surance, relief,  benefit,  or  indemnity,  nor  acceptance  of  insurance,  ben- 
efits or  indemnities  shall  be  defense  in  action  for  personal  injuries  to 
employee  of  railroad,  mill,  or  mine  owner;  Coach  v.  Gage,  70  Or.  187, 
138  Pac.  848,  upholding  bulk  sales  law  requiring  purchaser  to  deniaud 


419  LOCHNER  v.  NEW  YORK.  198  U.  S.  45-76 

list  of  seller's  creditors  and  to  give  notice  to  them  before  transfer  is 
completed  and  imposing  penalty  upon  seller  for  making  false  statement 
to  purchaser;  State  y.  MuUer,  48  Or.  253,  120  Am.  St.  Rep.  805,  11 
Ann.  Oas.  88,  85  Pac.  856,  upholding  law  of  1903  making  it  misdemeanor 
to  employ  women  more  than  ten  hours  in  factory,  laundry  or  mechan- 
ical establishment  r  State  v.  Shorey,  48  Or.  398,  86  Pac.  882,  upholding 
laws  of  1905  prohibiting  employment  of  child  under  sixteen  for  more 
than  ten  hours  in  one  day ;  Jordan  v.  State,  51  Tex.  Cr.  534,  538, 14  Ann. 
Gas.  616, 11  L.  R.  A.  (N.  S.)  603, 103  S.  W.  634,  act  of  twenty-ninth  legis- 
lature prohibiting  issuance  of  tickets  or  checks  redeemable  in  merchandise 
to  employee  for  labor  performed,  is  invalid;  State  v.  Somerville,  67 
Wash.  643,  644,  649,  122  Pac.  326,  327,  329,  upholding  law  of  1911 
limiting  hours  for  employment  of  women  to  eight  except  in  specified 
occupations;  dissenting  opinion  in  Jaques  &  Tinsley  Co.  v.  Carstarphen 
Warehouse  Co.,  131  Ga.  20,  62  S.  E.  90,  majority  upholding  act  of  1903 
to  regulate  sales  of  stocks  of  goods,  wares,  or  merchandise;  dissenting 
opinion  in  House  v.  Mayes,  227  Mo.  655,  127  S.  W.  314,  majority  up- 
holding act  of  1909  requiring  sales  of  grain  to  be  made  on  basis  of 
actual  weight;  dissenting  opinion  in  State  v.  Vandiver,  222  Mo.  256, 
121  S.  W.  60,  majority  upholding  act  of  1907,  prohibiting  issuance 
of  renewal  license  to  insurance  corporation  paying  salary  of  more  than 
fifty  thousand  dollars  to  one  person  as  valid  exercise  of  police 
power;  dissenting  opinion  in  People  v.  Crane,  214  N.  Y.  189,  191,  195, 
198,  Ann.  Cas.  1915B,  1254,  108  N.  E.  439,  441,  442,  majority  upholding 
labor  law,  section  14,  providing  for  employment  of  citizens  only  in 
construction  of  public  works  by  State;  dissenting  opinion  in  State  v. 
Armour  Co.,  27  N.  D.  214,  145  N.  W.  1047,  majority  upholding  statute 
of  1911  regulating  sale  of  foods  and  containing  provision  regulating 
size  and  labeling  of  lard  pails. 

Distinguished  in  Chicago  etc.  R.  R.  Co.  v.  McGuire,  219  U.  S.  566, 
55  L.  Ed.  338,  31  Sup.  Ct.  259,  Iowa  statute  of  1898  prohibiting 
contracts  limiting  liability  of  railroad  for  injuries  to  employees  and 
providing  that  subsequent  acceptance  of  benefits  shall  not  be  sat- 
isfaction for  injuries  received  is  valid;  Ex  parte  Steiner,  68  Or. 
224,  137  Pac.  206,  upholding  laws  of  1913  declaring  eight  hours  to  be 
days*  labor  in  all  cases  where  State,  county,  school  district,  or  munici- 
pality is  employer. 

Denied  in  dissenting  opinion  in  Coppage  v.  Kansas,  236  U.  S.  27,  L.  R.  A. 
1915C,  960,  69  L.  Ed.  451,  35  Sup.  Ct.  240,  majority  holding  Kansas 
statute  making  it  misdemeanor  to  require  employee  not  to  become  or 
remain  member  of  union  during  his  employment  is  void. 

Biglit  to  freedom  of  contract  applies  to  employer  and  employee. 
Approved  in  Goldfield  Consol.  Mines  Co.  v.  Ooldfield  M.  U.  No.  220, 
159  Fed.  515,  law  of  Nevada  of  1903  prohibiting  employer  to  require 
as  condition  of  employment  that  employee  shall  not  become  or  remain 
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member  of  labor  union  is  void  as  taking  of  property  without  due 
process;  Branson  y.  Industrial  Workers  of  the  World,  30  Ner.  296, 
95  Pac.  361,  allowing  damages  for  conspiracy  to  ruin  newspaper  busi- 
ness by  boycotts,  threats,  intimidation,  and  violence  for  refusal  of 
owner  to  compel  employees  to  become  members  of  "Industrial  Workers 
of  the  World." 

Law  regnlating  houis  of  baken  has  no  reference  to  health,  morals. 
Of  safety  of  public. 

Approved  in  Laurel  Hill  Cemeteiy  v.  San  Francisco,  216  U.  S.  365, 
54  L.  Ed.  619,  30  Sup.  Ct.  301,  upholding  ordinance  of  San  Francisco 
))rohibiting  burial  of  dead  within  city  limits;  Curtice  Bros.  Co.  v. 
Barnard,  209  Fed.  593,  126  C.  C.  A.  411,  laws  of  Indiana  of  1907 
relating  to  use  of  preservatives  in  food  and  rule  of  board  of  health 
prohibiting  use  of  benzoate  of  soda  are  valid  exercise  of  police  power; 
State  V.  Dominion  Hotel,  17  Ariz.  273,  151  Pac.  960,  upholding  provi- 
sion of  Penal  Code  of  1913  prohibiting  employment  of  women  in  speci- 
fied occupations  for  more  than  eight  hours  in  day  or  fifty-six  hours  in 
week. 

Distinguished  in  Ex  parte  Martin,  157  Cal.  54,  56,  26  L.  R.  A.  (N.  8.) 
242,  106  Pac.  236,  237,  upholding  act  of  1909  prohibiting  employment 
in  underground  mines,  smelters,  and  reduction  works  for  more  than 
eight  hours  in  twenty-four;  Ex  parte  Kair,  28  Nev.  431,  438,  113  Am. 
St.  Bep.  827,  833,  6  Ann.  Cas.  893,  82  Pac.  455,  458,  on  attack  on  con- 
stitutionality of  statute  regulating  hours  of  labor  in  mines  and  smelters, 
evidence  that  particular  quarts  mill  is  healthy,  is  inadmissible. 

Iiahor  law  of  New  York  regulating  hours  of  bakers  Is  not  legitimate 
exercise  of  police  power. 

Approved  in  Welch  v.  Swasey,  214  U.  S.  105,  53  L.  Ed.  929,  29  Sup.  Ct. 
567,  upholding  act  of  1905  of  Massachusetts,  limiting  height  of  build- 
ings in  Boston;  Wiseman  v.  Tanner,  221  Fed.  713,  714,  715,  Initiative 
Act  No.  8  of  Washington  adopted  by  electors  in  1914  prohibiting  em- 
ployment agent  from  demanding  or  receiving  fees  for  furnishing  em- 
ployment or  information  leading  thereto  is  valid  exercise  of  police 
power  of  State;  Kansas  City  Gas  Co.  v.  Kansas  City,  198  Fed.  516, 
holding  ordinance  requiring  company  supplying  natural  gas  to  maintain 
prescribed  pressure  was  unreasonable  and  not  within  police  power; 
Larabee  v.  Dolley,  175  Fed.  389,  bank  guaranty  law  of  Kansas  of  1909 
providing  for  fund  to  secure  general  depositors  in  State  banks  is  void 
as  denying  equal  protection  of  laws  to  national  banks  within  State,; 
Hume  V.  Laurel  Hill  Cemetery,  142  Fed.  663,  564,  holding  void  ordi- 
nance prohibiting  burials  within  entire  county  embracing  large  tracts 
of  vacant  land;  Williams  v.  State,  85  Ark.  470,  122  Am.  St.  Rep.  47, 
26  L.  R.  A.  (N.  S.)  482,  108  S.  W.  840,  upholding  act  of  1907  regulating 
business  of  solicitinsj  for  hotels  and  other  specified  occupations  on  rail- 
road trains  or  at  stations;  Ex  parte  Williams,  79  Kan.  221,  98  Pac. 
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780,  upholding  act  of  1907  regulating  sale  and  delivery  of  black  powder 
for  use  in  coal  mines;  State  v.  Legendre,  138  La.  158,  70  South.  71, 
act  of  1914  declaring  it  unlawful  to  employ  fireman  more  than  eight 
hours  at  stationary  boiler  using  coal  for  fuel  in  city  having  population 
of  seven  hundred  and  fifty  thousand  or  more,  is  beyond  police  power; 
Baltimore  etc.  R.  Co.  v.  Waters,  105  Md.  422,  12  L.  R.  A.  (N.  S.)  826, 
66  Atl.  694,  act  of  1906  prohibiting  construction  of  steam  railroad 
within  certain  territory  is  not  within  police  power;  Wyeth  v.  Thomas, 
200  Mass.  478,  480,  128  Axo.  St.  Rep.  4S9,  23  L.  R.  A.  (N.  8.)  147,  86 
N.  E.  928,  rule  adopted  by  board  of  registration  in  embalming,  created 
by  statute  of  1905,  providing  for  refusal  of  permits  for  burial  except 
to  registered  embalmcr  is  not  valid  exercise  of  police  power;  Mutual 
Loan  Co.  v.  Martell,  200  Mass.  484,  128  AnL  St.  Rep.  446,  48  L.  R.  A. 
(If.  S.)  746,  86  N.  E.  917,  statute  of  1908  requiring  for  assignment  of 
future  wages  as  security  for  loan,  acceptance  by  employer,  consent  of 
wife  of  married  assignor,  and  recording  is  valid  exercise  of  police 
power;  Commonwealth  v.  Strauss,  191  Mass.  560,  78  N.  E.  137,  up- 
holding statute  providing  that  no  one  selling  goods  to  another  shall 
make  it  condition  of  sale  that  buyer  shall  not  deal  in  goods  of  another: 
State  V.  Hammond  Packing  Co.,  105  Minn.  370,  117  N.  W.  607,   up- 
holding provision   of  laws   of  1905   prohibiting  manufacture   or  sale 
of  oleomargarine    colored    to    imitate   yellow    butter;    State   v.    Mis- 
souri Pac.  R.   Co.,  242  Mo.   378,  147   S.  W.  129,  laws  of  1911    re- 
quiring corporation  to  pay  wages  of  employees  semi-monthly  is  valid 
exercise   of  police   power;   Halter   v.    State,   74   Neb.   762,    121   Am. 
St  Rep.  754,  7  L.  R.  A.  (N.  S.)  1079,  105  N.  W.  300,  upholding  act  of 
1903  to  prevent  and  punish  desecration  of  flag  of  United  States;  Mary- 
mont  V.  Nevada  State  Banking  Board,  33  Nev.  357,  358,  Ann.  Gas. 
1914A,  162,  82  L.  R.  A.  (N.  S.)  477,  111  Pac.  302,  303,  act  of  1909 
regulating  banking  is  not  legitimate  exercise  of  police  power;  McCorklc 
V.  Common  Council  of  Ocean  City,  79  N.  J.  L.  467,  75   Atl.  154,  ordi- 
nance of  1909  providing  for  appointment  of  life-guards  to  patrol  beach 
is  valid  exercise  of  police  power;  Ives  v.  South  Buffalo  Ry.  Co.,  201 
K.  Y.  305,  Ajm.  Oas.  1912B,  156,  34  L.  R.  A.  (N.  S.)  162,  94  N.  E.  444, 
1  N.  C.  C.  A.  543,  Workmen's  Compensation  Act  of  1910  imposing  on 
employers  in  designated  occupations  absolute  liability  for  injuries  to 
employees  is  not  valid  exercise  of  police  power;  People  v.  Williams, 
189  n!  Y.  136, 121  Abl  St.  Rop.  854, 12  Ann.  Oaa.  798, 12  L.  R.  A.  (N.  S.) 
use,  81  N.  E.  780,  provision  of  laws  of  1903  prohibiting  employment 
of  women,  regardless  of  age,  in  factories  between  hours  of  9  P.  M.  and 
6  A.  M.  is  not  valid  exercise  of  police  power;  People  v.  Marcus,  185 
N.  Y.  261,  77  N.  E.  1074,  holding  void  Penal  Code,  §  171a,  prohibiting 
making  of  employment  of  another  conditional  on  employee  not  joining 
lal)or  union;' Schnaier  v.  Navarre  Hotel  etc.  Co.,  182  N.  Y.  89,  108 
Am.  St  Rep.  790,  70  L.  R.  A.  722,  74  N.  E.  562,  holding  void  act  of 
1896,  making  it  unlawful  for  firm  of  master  plumbers  to  engage  in 
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business  unless  each  member  registered  after  examination;  State  v. 
Bunting,  71  Or.  266,  272,  Ann.  Cas.  19160,  1003.  139  Pac.  734,  736, 
upholding  laws  of  1913  prohibiting  employment  in  mill,  factory,  or 
manufacturing  establishment  for  more  than  ten  hours;  Smith  v.  State, 
66  Tex.  Cr.  387,  146  S.  W.  903,  upholding  act  of  1909  making  it  offense 
for  person  to  act  as  conductor  oh  railroad  without  two  years'  previous 
service  as  brakeman  or  conductor;  State  v.  Bayer,  34  Utah,  268,  97 
Pac.  132,  law  of  1907  requiring  license  fee  of  five  hundred  dollars  for 
peddling  articles  produced  outside  of  State  is  not  legitimate  exercise 
of  police  power;  Lawrence  v.  Rutland  R.  Co.,  80  Vt.  384,  388,  IS, 
Ann.  Cas.  475,  67  Atl.  1095,  1097,  upholding  act  of  1906  requiring 
mining,  quarrying,  manufacturing,  or  railroad  corporation  to  pay  em- 
ployees each  week  in  lawful  money;  State  v.  Smith,  42  Wash.  247, 
84  Pac.  854,  holding  void  act  of  1905,  providing  for  licensing  of 
plumbers ;  dissenting  opinion  in  Gould  v.  Gould,  78  Conn.  267,  2  L.  R.  A. 
(N.  8.)  531,  61  Atl.  613,  majority  upholding  act  prohibiting  marriage 
of  epileptic,  while  woman  is  under  age  of  forty-five  years;  dissenting 
opinion  in  Ex  parte  Townsend,  64  Tex.  Cr.  376,  381,  386,  391,  392, 
Ann.  Oas.  1914G,  814,  144  S.  W.  642,  645,  648,  650,  651,  majority  up- 
holding act  of  31st  legislature  requiring  license  to  sell  nonintoxicating 
malt  liquors  as  valid  exercise  of  police  power. 

Distinguished  in  MuUer  v.  Oregon,  208  IT.  S.  418,  423,  13  Ann.  Cm. 
957,  52  L.  Ed.  554,  556,  28  Sup.  Ct.  324,  upholding  statute  of  Oregon 
of  1903,  limiting  hours  of  employment  of  women  to  ten  in  specified 
occupations,  as  applied  to  laundries;  Grainger  v.  Douglas  Park  Jockey 
Club,  148  Fed.  520,  534,  8  Ann.  Cas.  997,  78  C.  C.  A.  199,  upholding 
Kentucky  act  of  1906,  regulating  racing  of  running  horses;  Keefe  v. 
People,  37  Colo.  321,  8  L.  R.  A.  (N.  S.)  131,  87  Pac.  792,  statute  prohibit- 
ing contractor  to  employ  workingman  more  than  eight  hours  on  public 
work  is  not  sustainable  as  exercise  of  police  power,  but  is  valid  exercise  of 
State's  proprietary  power  to  prescribe  conditions  of  public  work ;  W.  C. 
Ritchie  &  Co.  v.  Wayman,  244  111.  518,  27  L.  R.  A.  (N.  S.)  994,  91  N.  E. 
696,  upholding  act  of  1909  prohibiting  employment  of  women  in  mechan- 
ical establishment,  factory,  or  laundry  more  than  ten  hours  in  day;  Mc- 
Guire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  366,  33  L.  R.  A.  (N.  S.)  706,  108 
N.  W.  911,-  upholding  Act  27th  Gen.  Assem.,  p.  33,  making  railroad  liable 
for  injuries  to  employee  caused  by  n^ligenee  of  fellow-servant  regardless 
of  contracts  of  relief  or  indemnity  entered  into  prior  to  injury;  Mum- 
ford  V.  Chicago  etc.  Ry.  Co.,  128  Iowa,  692,  104  N.  W.  1138,  upholding 
Code,  §  2071,  making  employees  liable  for  injuries  to  fellow-servants; 
Commonwealth  v.  Riley,  210  Mass.  393,  Ann.  Caa.  1912D,  388,  97  N.  E. 
370,  upholding  statute  of  1902  as  amended  by  statute  of  1909  r^ulating 
hours  of  women  and  children  in  manufacturing  and  mechanical  estab- 
lishments; Withey  v.  Bloem,  163  Mich.  422,  423,  425,  35  L.-R.  A.  (N.  S.) 
628,  128  N.  W.  914,  915,  upholding  laws  of  1909  limiting  hours  of 
employment  of  women  in  manufacturing  establishments  except  in  estab- 
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lishnients  for  canning  fruits;  State  v.  J.  J.  Newman  Lumber  Co.,  102. 
Miss.  828,  829,  45  L.  R.  A.  (N.  S.)  851,  59  South.  927,  928,  upholding 
laws  of  1912  prohibiting  employment  of  employees  in  specified  occu- 
pations for  more  than  ten  hours  in  day;  Ex  parte  Kair,  28  Nev.  426, 
427,  431,  438,  113  Am.  St.  Rep.  826,  827,  833,  6  Ann.  Oas.  893,  82  Pac. 
453,  454,  act  of  1903  regulating  hours  of  labor  in  mines  and  smelters 
is  not  infringement  of  freedom  of  contract ;  People  v.  C.  Klinck  Packing 
Co.,  214  N.  Y.  127,  132,  134,  Ann,  Oas.  1916D,  1051,  108  N.  E.  280,  281, 
282,  upholding  laws  of  1913  providing  for  one  day  of  rest  in  seven  for 
employees  in  factories  and  mercantile  establishments ;  Settler  v.  O'Hara, 
69  Or.  524,  526,  530,  538,  Ann.  Gas.  916A,  217,  139  Pac.  745,  746,  747, 
750,  upholding  laws  of  1913  providing  for  industrial  welfare  commis- 
sion to  establish  maximum  hours  and  minimum  wages  for  women  and 
minor  workers;  Benz  v.  Kremer,  142  Wis.  9,  26  L.  R.  A.  (N.  S.)  842, 
125  N.  W.  102,  upholding  laws  of  1903  as  amended  in  1907  prohibiting 
operation  of  Bakeries  in  rooms  more  than  five  feet  below  level  of  adja- 
cent ground. 

Legislative  limitation  of  hours  of  labor.    Notes,  26  L.  R.  A.  (N.  8.) 
243;  12  L.  R.  A.  (N.  8.)  1130. 

198  XT.  8.  77-91,  49  Lw  Ed.  950,  25  Snp.  Ct.  573,  BEAVERS  ▼.  HAUBERT. 

BigHt  to  speedy  trial  la  relative  and  depends  upon  circumstances. 

Approved  in  State  ex  rel.  Eubanks  v.  Cole,  4  Okl.  Cr.  44,  109  Pac. 
744,  denying  mandamus  to  compel  judge  to  dismiss  criminal  case  for 
failure  to  afford  speedy  trial,  where  delay  was  necessitated  by  law 
itself;  State  ex  rel.  Sims  v.  Caruthers,  1  Okl.  Cr.  448,  98  Pac.  481, 
denying  mandamus  to  compel  judge  to  dismiss  criminal  case  on  ground 
of  denial  of  speedy  trial,  where  it  was  physical  impossibility  to  try 
all  cases  before  District  Court  within  terms  ordered  by  Supreme  Court 
and  epidemic  of  smallpox  intervened. 

Ezcluslv'e  right  of  court  to  proceed  where  Jurisdiction  has  attached  is 
xl^t  of  court  and  not  right  of  person  in  extradition  proceedings. 

Approved  in  Haas  v.  Henkel,  216  U.  S.  475,  476,  17  Ann.  Oa».  1112, 
54  L.  Ed.  575,  576,  30  Sup.  Ct.  249,  resident  of  New  York  conspiring 
with  statistician  of  department  of  agriculture  to  cause  false  cotton 
crop  reports  to  be  issued  cannot  object  to  removal  from  New  York 
to  District  of  Columbia  for  trial;  United  States  v.  Dillon,  168  Fed. 
820,  94  C.  C.  A.  337,  imprisonment  under  treasury  distress  warrant 
is  not  illegal  as  depriving  Federal  Circuit  Court  of  jurisdiction,  where 
accused  prior  to  arrest  had  given  bond  to  appear  in  such  court  to  an- 
swer indictment  for  embezzlement;  Peckham  v.  Henkel,  166  Fed.  629, 
accused  indicted  in  District  of  Columbia  and  in  southern  district  of 
New  York  has  no  right  to  resist  removal  from  latter  district  to  District 
of  Columbia,  as  court's  right  to  jurisdiction  may  be  waived. 

Distinguished  in  Peckham  v.  Henkel,  216  U.  S.  486,  487,  54  L.  Ed.  680, 
681,  30  Sup.  Ct.  255,  aflBrming  order  of  removal  to  District  of  Columbia 
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of  accused  indicted  for  conspiracy  to  secure  publication  of  false  cotton 
reports  pending  proceedings  in  New  York. 

Right  of  accused  in  Federal  courts  as  to  place  of  trial.    Note,  17 
Ann.  Gas.  1118. 

Miscellaneous.  Cited  in  J.  A.  Scriven  Co.  v.  Rice-Stix  Dry  Goods  Co., 
223  U.  S.  708a,  56  L.  Ed.  622,  32  Sup.  Ct.  518,  dismissing  for  want  of 
jurisdiction. 

198  U.  S.  91-96,  49  !■.  Ed.  956,  25  Sup.  Ot.  567,  HUMPHRET  T.  TATMAN. 

Whether  mortgagee  of  after-acquired  personal  property  taking  pos- 
lession  within  four  months  of  bankruptcy  under  mortgage  made  more  than 
four  months  hefore,  but  not  recorded,  acquires  title  against  trustee  in 
bankruptcy  depends  upon  law  of  State. 

Approved  in  Carey  v.  Donohue,  240  U.  S.  435,  60  L.  Ed.  728,  36 
Sup.  Ct.  388,  reversing  judgment  setting  aside  transfers  made  but  not 
recorded  more  than  four  months  before  bankruptcy;  DuflEy  v.  Charak, 
236  U.  S.  99,  59  L.  Ed.  484,  36  Sup.  Ct.  264,  holder  of  recorded  mort- 
gage on  personal  property  in  Massachusetts,  made  within  four  months 
of  bankruptcy,  taking  possession  under  power  in  mortgage  after  sher- 
iff levies  under  attachment  and  one  day  before  petition  is  filed,  is  en- 
titled to  his  security  to  extent  of  cash  advanced;  Miller  v.  First  Nat. 
Bank  of  Albuquerque,  236  U.  S.  689,  59  L.  Ed.  426,  36  Sup.  Ct.  204, 
affirming  decree  on  authority  of  principal  case;  Taney  v.  Penn.  Nat. 
Bank  of  Reading,  232  U.  S.  180,  58  L.  Ed.  561,  34  Sup.  Ct.  288,  in  Penn- 
sylvania certificates  issued  by  owner  of  distillery  on  whisky  in  dis- 
tillery warehouse  represent  property  and  holder  of  such  certificates  as 
security  for  loan  has  right  superior  to  trustee  in  bankruptcy;  Sexton 
V.  Kessler  &  Co.,  225  U.  S.  97,  56  L.  Ed.  1000,  32  Sup.  Ct.  667,  under 
decisions  of  Federal  Supreme  Court  and  of  courts  of  New  York,  cus- 
tomer has  such  interest  in  securities  carried  for  him  by  broker 
that  delivery  to  him  after  insolvency  of  broker  is  not  necessarily 
preference;  Bryant  v.  Swofford  Bros.  Dry  Goods  Co.,  214  U.  S.  291, 
53  L.  Ed.  1002,  29  Sup.  Ct.  614,  holding  contract  was  conditional 
sale  under  laws  of  Arkansas  valid  without  recording  and  vendor 
was  entitled  to  goods  unsold  dnd  proceeds  of  goods  sold  as  against 
trustee  in  bankruptcy;  Richardson  v.  Shaw,  209  U.  S.  378,  14  Ann.  Gas. 
981,  52  L.  Ed.  842,  28  Sup.  Ct.  612,  holding  payment  by  broker  to  cus- 
tomer on  account  of  excess  margins  to  which  customer  is  entitled  is 
not  preferential  within  meaning  of  bankruptcy  law;  EUscock  v.  Varick 
Bank  of  New  York,  206  U.  S.  38,  51  L.  Ed.  952,  27  Sup.  Ct.  681,  under 
New  York  law  and  decisions  bank  holding  life  policies  of  bankrupt 
as  security  for  debt  for  two  years  before  bankruptcy  could  make  sale 
after  bankruptcy  and  prove  balance  of  debt  as  claim  against  bank- 
rupt's estate;  Security  Warehousing  Co.  v.  Hand,  206  U.  S.  423,  424, 
11  Ann.  Oas.  789,  51  L.  Ed.  1122,  27  Sup.  Ct.  720,  under  Wisconsin  laws 
no  equitable  lien  on  merchandise  exists  in  favor  of  holder  of  warehouse 
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receipts  which  takes  precedence  of  title  of  trustee  in  bankruptcy; 
York  Mfg.  Co.  v.  Cassell,  201  U.  S.  352,  50  L.  EcL  786,  26  Sap.  Ct.  481, 
adjudication  in  bankruptcy  does  not  operate  in  favor  of  bankruptcy 
trustee  against  conditional  vendor  of  property  sold  to  bankrupt  be- 
cause contract  not  filed  as  required  by  State  statute;  Sieg  v.  Greene, 
225  Fed.  960,  advancements  by  former  partner  to  brick  company  under 
agreement  to  receive  bricks  manufactured  creates  equitable  lien,  and 
possession  taken  within  four  months  of  bankruptcy  to  enforce  contract 
was  not  voidable  preference;  In  re  National  Boat  &  Engine  Co.,  216 
Fed.  215,  holding  unrecorded  trust  deed  to  claimant  to  secure  him 
against  contingent  liability  on  indorsements  for  company  was  fraud- 
ulent and  void,  and  was  no  basis  for  valid  transfer  of  mortgage  bonds; 
In  re  Marriner,  220  Fed.  544,  under  Maine  statute  mortgage  made  in 
good  faith,  but  unrecorded  for  year,  is  valid  after  recording  as  against 
creditors  extending  credit  to  mortgagor  prior  to  recording,  but  not 
acquiring  lien  by  attachment  or  levy;  In  re  Harvey,  212  Fed.  341, 
342,  under  decisions  of  State  court  holding  agreements  to  pledge  per- 
sonal property  valid  though  delivery  is  not  made  until  after  agreement, 
except  as  to  intervening  lien  creditors,  delivery  of  property  by  debtor 
subsequent  to  agreement  to  g^ve  lien  is  not  voidable  preference;  Hart 
V.  Emmerson-Brantingham  Co.,  203  Fed.  62,  where  property  is  delivered 
to  bankrupt  under  contract  of  conditional  sale,  not  recorded,  as  re- 
quired by  State  law,  and  seller  takes  back  property  within  four  months 
of  bankruptcy,  trustee  cannot  recover  it  as  liaving  rights  of  judgment 
creditor,  nor  as  preference;  In  re  Raney,  202  Fed.  998,  under  Texas 
statutes,  contract  of  sale  reserving  lien  on  goods  sold  and  on  goods 
subsequently  shipped  until  buyer's  indebtedness  is  paid,  is  void  as  to 
goods  in  hands  of  bankrupt  not  purchased  under  particular  contract 
reserving  title;  In  re  Harnden,  200  Fed.  177,  178,  180,  under  law  of 
New  Mexico  as  established  by  decisions  mortgage  on  stock  of  goods, 
where  mortgagor  retains  i)ossession  and  sells  goods  without  accounting 
for  proceeds  to  mortgao^ee,  is  valid  except  as  to  creditors  without 
notice  becoming  such  between  dates  of  execution  and  recording  of 
mortgage;  Swager  v.  Smith,  194  Fed.  764,  114  C.  C,  A.  482,  deed  of 
trust  on  personal  property  in  hotel  covering  contents  of  pantry,  wine- 
room,  and  bar  supplies,  which  gi'antor  covenanted  to  keep  up  to  value 
of  two  thousand  live  hundred  dollars,  was  void  under  law  of  West 
•Vir^nia  as  asrainst  grantor's  other  creditors  in  bankruptcy;  In  re 
Sehoenfield,  190  Fed.  61,  holding  receiver  properly  took  possession  of 
stock  of  goods  remaining  in  bankrupt's  possession  and  being  disposed 
of  by  him,  where  recorded  bill  of  sale  to  claimant  did  not  comply  with 
Bulk  Sales  Act ;  Debus  v.  Yates,  193  Fed.  445, 450,  dismissing  suit  by  trus- 
tee in  bankruptcy  to  set  aside  transfer  to  creditor  of  lot  worth  fifteen 
hundred  dollars  as  preference,  where  contract  was  made  more  than 
year  prior  to  bankruptcy,  but  deed  was  executed  within  four  months 
of  bankruptcy;  In  re  Hartdagen,  189  Fed.  548,  contract  betwe«a  manu- 
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facturer  and  dealer  that  latter  is  to  hold  goods  in  trust  until  purchase 
price  is  paid  is  contract  of  sale,  void  against  creditors  of  dealer  under 
Pennsylvania  law,  and  void  against  trustee  in  bankruptcy  under  act 
of  1910;  Reynolds  v.  New  York  Trust  Co.,  188  Fed.  616,  39  L.  R.  A. 
(N.  S.)  391,  110  C.  C.  A.  409,  in  exercise  of  bankruptcy  jurisdiction 
court  may  resort  to  principles  of  common  law  to  determine  whether 
implied  contract  arises  to  pay  for  goods  converted,  but  trust  company 
recovering  judgment  against  joint  tort-feasors  cannot  also  recover 
against  one  of  them  severally,  as  liability  of  such  person  is  not  both 
joint  and  several;  In  re  Wade,  186  Fed.  667,  chattel  mortgage  in  Mis- 
souri is  void  as  to  creditors  becoming  such  between  giving  of  mortgage 
and  its  recording,  but  as  to  creditors  existing  at  date  of  mortgage  and 
having  no  lien  prior  to  bankruptcy  mortgage  is  valid  as  to  fixtures 
and  so  much  of  stock  of  goods  as  can  be  proved  to  be  covered  thereby; 
In  re  Hurley,  185  Fed.  863,  864,  where  chattel  mortgage  covering  after- 
acquired  property  is  invalid  under  local  law  except  between  parties, 
mortgagee  not  having  taken  possession  before  bankruptcy  has  no  lien 
superior  to  rights  of  trustee;  In  re  Bird,  180  Fed.  233,  assignment  of 
bankrupt's  equity  in  pledged  securities  was  valid  under  bankruptcy 
law  of  1898  and  under  law  of  Minnesota  without  registration  and  took 
effect  from  date  of  delivery  and  notice  to  bank;  In  re  Perlhefter,  177 
Fed.  303,  where  bank  agrees  to  finance  purchase  of  shoes  by  bankrupt, 
proceeds  of  sales  to  be  deposited  without  power  of  withdrawal  until 
bank  is  paid,  deposit  of  proceeds  within  four  months  of  bankruptcy 
did  not  constitute  preferences;  In  re  Automobilcf  Livery  Service  Co., 
176. Fed.  795,  796,  pledge  of  automobiles  in  warehouse  without  delivery 
until  pledgor's  default  within  four  months  of  bankruptcy  was  not  illegal 
preference  except  as  to  intervening  creditors  perfecting  liens  on  propn 
erty;  In  re  EUetson  Co.,  174  Fed.  862,  holding  deed  of  trust  executed 
to  bank  more  than  four  months  before^bankruptcy  and  submitted  to  ref- 
eree for  adjudication  of  bank 's  claim  was  invalid  under  West  Virginia  de- 
cisions ;  In  re  McDoijald,  173  Fed.  101,  chattel  mortgage  of  property  re- 
maining in  mortgagor 's  possession  invalid  except  between  parties  for  want 
of  record  required  by  Massachusetts  law,  is  invalid  as  against  mortgagor's 
trustee  in  bankruptcy;  In  re  Bement,  172  Fed.  100,  96  C.  C.  A.  412, 
under  statute  of  Wisconsin  of  1898  requiring  contracts  for  conditional 
sale  of  personal  property  to  be  recorded,  unrecorded  conditional  sale 
of  goods  to  retailer  reser\-ing  title  in  vendor  with  right  to  reclaim  pos-' 
session  is  void  as  against  general  creditors  of  vendee;  Sexton  v.  Kessler 
&  Co.,  172  Fed.  538,  544,  545,  40  L.  R.  A.  (N.  S.)  639.  97  C.  C.  A.  161, 
holding  Manchester  house  had  equitable  lien  on  pledged  securities  in 
possession  of  debtor  bank  giving  it  right  to  possession,  and  transfer 
of  possession  within  four  months  of  bankruptcy  was  not  preference; 
Walter  A.  Wood  Co.  v.  Eubanks,  169  Fed.  933,  96  C.  C.  A.  273,  holding 
unrecorded  contract  to  furnish  goods  to  bankrupt  on  condition  that 
goods  on  hand  and  those  received  under  contract  should  be  held  as 
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collateral  security  in  trust  foV  seller  was  enforceable  as  trust  agree- 
ment against  trustee  in  bankruptcy;  In  re  Hi'ckerson,  162  Fed.  347, 
351,  353,  under  Idaho  statute  of  1887  making  unrecorded  chattel  mort- 
gage void  against  creditors,  chattel  mortgage  of  merchant's  stock  of 
goods  to  bank,  unrecorded  for  year  and  until  within  few  days  of  bank- 
ruptcy is  void  as  to  creditors  of  mortgagor;  In  re  Grainger,  160  Fed; 
74,  87  C.  C.  A.  226,  under  section  2973  of  California  Civil  Code,  chattel 
mortgage  of  property  other  than  that  specified  in  section  2966  executed 
in  good  faith  and  for  value,  is  valid  against  bankrupt  mortgagor's  gen- 
eral creditors;  Hanson  v.  W.  L.  Blake  &  Co.,  166  Fed.  349,  where  mort- 
gagor insures  property  according  to  agreement  at  time  debt  was  created, 
mortgagee  has  equitable  lien  on  proceeds  of  policy  enforceable  against 
trustee  in  bankruptcy ;  In  re  Reynolds,  163  Fed.  298,  where  bill  of  sale  of 
merchant 's  stock,  fixtures,  and  storehouse,  is  not  recorded  as  required  by 
State  law,  and  transfer  of  possession  is  within  four  months  of  bankruptcy, 
sale  is  void  as  preference;  Atchison  T.  &.  S.  F.  Ry.  Co.  v.  Hurley,  153 
Fed.  609,  82  C.  C.  A.  453,  oral  agreement  of  railroad  to  advance  money 
to  coal  company  to  meet  pay-roll  was  advance  payment  for  coal  to  be 
delivered  under  contract  and  pledge  of  coal  when  mined,  and  valid 
as  against  bankrupt  coal  company  and  trustees  in  bankruptcy;  In  re 
E.  M.  Newton  &  Co.  163  Fed.  844,  83  C.  C.  A.  23,  under  Arkansas 
law  unrecorded  conditional  contract  of  sale,  providing  that  vendee  may 
sell  goods  in  ordinary  course  of  business,  is  valid;  In  re  Fabian,  161 
Fed.  960,  vendor  selling  goods  under  unrecorded  contract  to  receive 
cost  price  of  goods  sold  each  week  by  retailer  and  with  right  to  re- 
claim goods  is  entitled  upon  default  of  vendee  to  recover  goods  or  pro- 
ceeds from  trustee  in  bankruptcy;  Fisher  v.  Zollinger,  149  Fed.  67,  69, 
79  C.  C.  A.  76,  since  under  Ohio  law  chattel  mortgage  on  after-acquired 
property  becomes  lien  as  of  its  date,  where  mortgagee  took  possession 
within  four  months  of  bankruptcy,  no  preference  created;  Loeser  v. 
Savings  Deposit  Bank  &  Trust  Co.,  148  Fed.  976,  977,  18  L.  R.  A. 
(N.  S.)  1238,  78  C.  C.  A.  697,  State  statute  requiring  conveyance  to  be 
recorded  is  law  by  which  such  recording  is  ''required"  within  meaning 
of  Bankruptcy  Act;  In  re  Plattville  Foundry  &  Machine  Co.,  147  Fed. 
830,  determining  rights  of  chattel  mortgage  where  mortgagor's  property 
sold  in  bankruptcy  proceedings;  Wood  v.  United  States  etc.  Guaranty 
Co.,  143  Fed.  427,  surety's  right  to  prox)erty  depends  on  facts  existing 
when  right  was  given,  not  when  possession  was  taken;  In  re  Chad  wick, 
140  Fed.  677,  under  Ohio  statute  relating  to  recordation  of  chattel 
mortgages,  failure  to  record  mortgage  within  four  months  of  mort- 
gagor's bankruptcy  does  not  make  it  preference;  Rogers  v.  Page,  140 
Fed.  699,  72  C.  C.  A.  164,  under  Tennessee  laws,  where  unrecorded 
mortgage  given  more  than  four  months  prior  to  bankruptcy,  its  pay- 
ment within  four  months  is  not  preference;  Aetna  Ins.  Co.  v.  Evans, 
57  Fla.  344,  49  South.  62,  under  Florida  statutes  lien  is  created  by 
service  of  writ  of  garnishment,  and  service  of  such  writ  more  than  four 
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months  before  bankruptcy  creates  valid  lien  as  against  trustee;  Coggan 
V.  Ward,  215  Mass.  15,  102  N.  E.  337,  taking  possession  of  property 
under  unrecorded  mortgage  within  few  days  of  bankruptcy,  before  third 
persons  had  acquired  liens,  gave  good  title  against  trustee  in  bank- 
ruptcy under  Rev.  Laws,  c.  198,  §  1 ;  Keepers  v.  Fleitmann,  213  Mass. 
211,  100  N.  E.  334,  delivery  to  mortgagee  of  chattels  wrongfully  taken 
from  possession  of  another  mortgagee  by  joint  act  of  mortgagee  and 
mortgagor  is  not  delivery  within  meaning  of  statute;  Putnam  v.  South- 
worth,  197  Mass.  273,  83  N.  E.  889,  failure  to  record  trust  agreement 
prevents  beneiiciary  from  enforcing  it  against  bankrupt;  Richardson  v. 
Winnisimmet  National  Bank,  189  Mass.  33,  75  N.  E.  98,  transfer  to 
defendant  within  four  months  of  filing  petition  in  bankruptcy  having 
been  made  by  valid  creditor,  transaction  not  violation  of  Bankruptcy 
Act  of  1878 ;  Stewart  v.  Hoffman,  31  Mont^  193,  81  Pac.  3,  as  to  whether 
chattel  mortgage  given  to  surety  was  preference;  Firsl  Nat.  Bank  of 
Albuquerque  v.  Haverkampf ,  16  N.  M.  517, 121  Pac.  38,  chattel  mortgage 
to  bank  on  stock  of  goods  unrecorded  for  over  year  but  recorded  within 
more  than  four  months  of  bankruptcy  upon  discovery  that  mortgagor 
is  violating  agreement  by  increasing  indebtedness,  is  valid  lien  against 
general  creditors;  Godwin  v.  Murchison  Nat.  Bank,  145  N.  C.  326,  59 
S.  E.  156,  upholding  contract  of  bankrupt  to  assign  bonds  to  be  re- 
ceived in  payment  for  real  estate  to  bank  in  consideration  of  present 
loan,  as  against  trustee  in  bankruptcy;  United  Nat.  Bank  v.  Tappan, 
33  R.  I.  28,  79  Atl.  956,  where  bankrupt  stockholder  repledges  secur- 
ities of  customers  for  mai^ns  to  bank  by  which  they  were  in  part  sold 
to  satisfy  debt  to  bank,  customers  of  broker  are  entitled  to  subroga- 
tion to  bank's  claim,  so  far  as  to  entitle  them  to  balance  of  proceeds  of 
repledged  collateral  as  against  trustees  in  bankruptcy;  Ex  parte  City 
of  Anderson,  82  S.  C.  141,  63  S.  E.  354,  order  of  court  directing  sale 
of  bankrupt's  property  without  mentioning  liens,  only  authorizes  sale 
subject  to  existing  liens,  including  judgment  lien;  Qardner  v.  Planters' 
Nat.  Bank,  54  Tex.  Civ.  581,  118  S.  W.  1150,  where  gamisher  has 
notice  of  prior  lien,  such  lien  will  prevail  against  rights  of  garnisher 
and  trustee  in  bankruptcy  to  whom  money  is  subsequently  transferred 
with  notice  of  prior  lien ;  Mower  v.  McCarthy,  79  Vt.  152,  153,  118  Am. 
St.  Rep.  942,  7  L.  B.  A.  (N.  S.)  418,  64  Atl.  580,  581,  father  lending 
money  to  son  to  go  into  business  and  taking  chattel  mortgage  on  stock, 
is  entitled  to  take  x)ossession  upon  failure  of  son  to  repay  loans,  as 
against  son's  creditors ;  dissenting  opinion  in  Bunday  v.  Huntington,  224 
Fed.  855,  140  C.  C.  A.  415,  majority  holding  mortgage  superseded  con- 
tract of  sale  requiring  purchaser  to  insure  for  benefit  of  seller  and 
payment  of  insurance  money  to  seller  holding  mortgage  was  preference. 
Distinguished  in  First  Nat.  Bank  v.  Connett,  142  Fed.  37,  5  L.  R.  A. 
(N.  S.)  148,  73  C.  C.  A.  219,  under  Rev.  Stats.  Mo.  1899,  §  3404,  chattel 
mortgage  given  to  creditor  by  insolvent  more  than  four  months  prior 
to  bankruptcy  is  voidable  preference;  English  v.  Ross,  140  Fed.  637, 
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determining  whether   deed  intended   as   secnrity  is  preference  under 
amendment  of  February  6,  1903,  to  section  60a  of  Bankruptcy  Act. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  416. 

Construction  of  provision  of  Bankruptcy  Act  computing  period 
witliin  which  preferential  transfer  is  invalid  from  record  or 
Registry  thereof.    Note,  Ann.  Caa.  1914D,  707. 

Necessity  for  notice  of  transfer  not  required  to  be  recorded  to 
start  four  months'  period  relatively  to  preferences  under  section 
60,  Bankruptcy  Act.    Note,  9  L.  R.  A.  (N.  S.)  587. 

1S8   IT.    8.    95-100,    49   L.    £d.    959,    25    Sup.    Ct.    577,   BEMINGTON    r. 
C£NTBAL  PACIFIO  B.  E.  CO. 

I>i£)n.ssal  of  action  removed  to  Federal  court  ftom  State  court  for  lack 
of  valid  service  of  process  involves  jurisdiction  of  Federal  court  In  manner 
to  sustain  direct  review  by  Supreme  Court. 

Apiaoved  in  Board  of  Trade  v.  Hammond  Elevator  Co.,  198  U.  S. 
435,  49  L.  Ed.  1116,  25  Sup.  Ct.  740,  reaflarming  rule;  G.  &  C.  Merriam 
Co.  V.  Saalfield,  241  U.  S.  26,  60  L.  Ed.  871,  36  Sup.  Ct.  477,  denying 
mot  LOU  to  dismiss  direct  appeal  and  afi&rming  order  of  District  Court 
qua^liinl;  substituted  service  of  process  on  nonresident  and  proceedings 
l)a::'e.i  tJiercon  in  action  for  unfair  competition;  Herndon-Carter  Co.  v. 
James  N.  Norris,  Son  &  Co.,  224  U.  S.  498,  56  L.  Ed.  858,  32  Sup.  Ct. 
550,  direct  appeal  lies  to  this  court  under  act  of  1891  upon  questions 
whellier  corporation  was  doing  business  in  Kentucky  and  whether  cer- 
tain inThon  was  its  aprcnt  at  time  of  attempted  service;  Mechanical  Ap- 
pViinvQ  Co.  V.  Ca.  tlcnian,  215  U.  S.  440,  54  L.  Ed.  275,  30  Sup.  Ct.  125, 
under  section  5  of  Court  of  Appeals  Act  as  amended  in  1897,  question 
whctlicr  corporation  was  doing  business  in  State  and  whether  person 
servoil  with  process  was  agent  of  corporation  is  reviewable  on  direct 
apnea!  to  Supreme  Court;  Boston  etc.  R.  R.  Co.  v.  Gokey,  210  U.  S.  161, 
52  L.  Ed.  1004,  28  Sup.  Ct.  657,  defeated  defendant  having  objected  to 
jurisdiction  of  court  on  ground  of  defective  service  is  not  bound  to 
certify  question  of  jurisdiction  directly  to  this  court  under  section  5  of 
Act  of  1891,  but  may  certify  whole  case  to  Cii'cuit  Court  of  Appeals; 
In  re  Garrosi,  229  Fed.  366,  143  C.  C.  A.  483,  denying  petition  for  man- 
damns,  prohibition  or  certiorari  to  district  judge  of  Porto  Rico  from 
proceeding  further  in  equity  cause  which  will  come  to  decree  appealable 
to  Circuit  Court  of  Appeals;  Buxton  v.  Pennsylvania  Lumber  Co,,  221 
Fed.  723,  sale  of  land  on  execution  issued  on  judgment  of  State  court 
after  cause  was  removed  to  Federal  court  is  void;  United  States  ex  rel. 
Butterworth  v.  Sessions,  205  Fed.  504,  123  C.  C.  A.  570,  Circuit  Court 
of  Appeals  has  no  power  in  mandamus  proceeding  to  reverse  action 
of  District  Court  in  denying  motion  to  remand  cause  to  State  court; 
Olds  V.  Herman  H.  Hcttler  Lumber  Co.,  195  Fed.  11,  116  C.  C.  A.  91, 
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wftetirar  g:iTiiig  of  bond  by  master  of  venel  attaehad  in  mi  ammuda  to 

appearance  raised  question  of  jurisdiction  only  and  order  vacating  at- 
tachment cannot  be  reviewed  by  Circuit  Court  of  Appeals ;  A.  J.  Phillips 
Co.  V.  Grand  Trunk  Western  Ry.  Co.,  195  Fed.  15,  115  C.  C.  A.  94, 
where  action  to  recover  damages  for  excessive  freight  charges  is  bix>t^ht 
against  several  carriers  and  there  was  no  severance,  entire  case  could 
be  appealed  to  Circuit  Court  of  Appeals,  although  one  defendant  raised 
question  of  jurisdiction  only;  Flint  v.  Coffin,  176  Fed.  876,  100  C.  C.  A. 
342,  party  removing  cause  to  Federal  court  has  right  to  judgment  of 
that  court  on  validity  of  service  of  process,  even  though  State  court 
has  passed  on  such  question;  Courtney  v.  Pradt,  160  Fed.  570,  87 
C.  C.  A.  463,  affirming  dismissal  of  suit  on  indebtedness  of  testator 
against  executor  in  another  State  on  constructive  service  of  summons 
by  garnishing  corporation  of  that  State  on  indebtedness  from  corpora- 
tion to  executor  for  dividends  declared  on  testator's  stock  since  his 
death;  Goepfert  v.  Compagnie  Generale  Transatlantique,  156  Fed.  200, 
setting  aside  service  of  summons  where  no  averment  appears  in  record 
that  foreign  corporation  was  doing  business  in  Pennsylvania  at  time 
when  summons  was  served;  York  Co.  Sav.  Bank  v.  Abbot,  139  Fed. 
990,  appearance  to  object  to  Circuit  courts  is  not  general  appearance 
giving  court  jurisdiction  over  local  suit. 

Petition  filed  as  soon  as  cause  becomes  removable  is  not  too  late, 
although  defendant  may  be  in  default  in  State  court  for  failure  to  answer 
in  time. 

Approved  in  Anaconda  Copper  Min.  Co.  v.  Butte-Balaklava  Copper 
Co.,  200  Fed.  810,  suit  brought  by  citizen  of  State  against  citizen  of 
territory  is  not  removable  after  admission  of  territory  under  Removal 
Act  of  1911. 

Distinguished  in  Bryson  v.  Southern  Ry.  Co.,  141  N.  C.  595,  54  S.  E. 
435,  defendant  appearing  and  taking  no  exception  to  order  granting 
complainant  ninety  days  to  file  complaint,  and  after  filing  of  complaint 
requesting  time  to  answer,  is  not  entitled  to  remove  cause  to  Federal 
court,  though  jurisdictional  amount  was  not  known  until  complaint  was 
aied. 

Defendant  Is  not  estopped  to  remoTe  cause  to  Federal  court  because 
notice  to  stay  proceedings  pending  appeal  was  granted  in  State  court  on 
day  after  right  of  removal  was  made  to  appear. 

Approved  in  Smith  v.  Camas  Prairie  Ry.  Co.,  216  Fed.  801,  granting 
motion  to  remand  cause  of  action  for  death  of  railroad  employee  based 
on  Federal  Employers'  Liability  Act  sought  to  be  removed  on  ground 
that  facts  are  insufficient  to  state  cause  of  action;  Johnson  v.  Comput- 
ing Scale  Co.,  139  Fed.  343,  defendant  does  not  submit  to  State  juris- 
diction so  as  to  be  estopped  to  remove  cause  by  moving  in  State  court 
to  set  aside  service. 
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Waiver  of  right  to  remove  cause  from  State  to  Federal  court. 
Note,  Ann.  Gba.  1913A,  13S8. 

Denial  by  inferior  State  court  of  motion  to  vacate  service  of  summons 
is  not  res  adjudlcata  on  question  of  validity  of  service  when  raised  in 
Federal  court  to  wUch  cause  lias  been  removed. 

Approved  in  Messinger  v.  Anderson,  225  U.  S.  444,  56  L,  Ed.  1156, 
32  Sup.  Ct.  739,  Circuit  Court  of  Appeals  construing  will  on  second 
trial  is  not  bound  by  its  decision  on  first  trial,  where  intervening  de- 
cision of  highest  court  of  State  in  which  property  affected  is  situated 
construes  will  differently;  King  v.  West  Virginia,  216  U.  S.  101,  54 
L.  £d.  401,  30  Sup.  Ct.  225,  beneficiary  of  decree  establishing  bound- 
aries to  land  is  not  deprived  of  property  without  due  process  by 
modification  of  decree  pending  action. 

Distinguished  in  Hoyt  v.  Ogden  Portland  Cement  Co.,  185  Fed.  893, 
894,  897,  refusing  to  set  aside  service  of  summons  on  president  of 
corporation  temporarily  in  State  on  his  own  business,  where  general 
appearance  was  entered  after  refusal  of  state  court  to  quash  service. 

The  presentation  of  petition  to  State  Judge  at  chambers,  and  its  filing 
in  State  court  satisfy  statutory  requirements. respecting  removal  of  causes. 

Approved  in  Qroton  Bridge  etc.  Co.  v.  American  Bridge  Co.,  137  Fed. 
289,  298,  reaffirming  rule. 

Distinguished  in  Mays  v.  Newlin,  143  Fed.  576,  577,  jurisdiction  of 
State  court  not  terminated  merely  by  filing  sufficient  petition  and 
bond  for  removal  with  clerk. 

Service  of  summons  on  director  of  foreign  corporation  casually  within 
State  confers  no  Jurisdiction. 

Approved  in  Johnson  v.  Computing  Scale  Co.,  139  Fed.  340,  reaffirm- 
ing rule;  In  re  Griggs,  233  Fed.  245,  147  C.  C.  A.  249,  denying  applica- 
tion of  defendants  as  executors  for  writ  of  prohibition  or  mandamus 
to  prevent  trial  court  from  exercising  jurisdiction  over  them  as  in- 
dividuals, where  they  appeared  and  defended  on  merits  until  stipula- 
tion was  filed  for  dismissal  against  tliem  as  individuals;  Ostrander  v. 
Deerfield  Lumber  Co.,  206  Fed.  541,  service  of  summons  on  president 
of  foreign  corporation  temporarily  in  State  on  his  own  private  business 
does  not  g^ve  court  jurisdiction  in  action  against  corporation;  Lathrop- 
Shea  &  Henwood  Co.  v.  Interior  Const,  etc.  Co.,  160  Fed.  670,  foreign 
corporation  withdrawing  from  State  subsequent  to  bringing  of  suit 
is  not  subject  to  service  by  having  same  made  upon  Secretary  of  State ; 
Hochstein  v.  James  W.  Hill  Co.,  76  N.  H.  295,  82  Atl.  173,  personal 
judgment  against  New  Hampshire  corporation  by  default  in  New  York 
on  service  on  director  passing  through  New  York  on  pleasure  trip  is 
void  and  unenforceable  in  New  Hampshire. 

Service  on  corporation  not  doing  business  in   State,  as  basis  of 
personal  judgment.    Kote^  8  L.  E.  A.  (N.  S.)  538. 
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Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  R.  A« 
632. 

198  TJ.  S.  100-115,  49  L.  Ed.  963,  25  Sup.  Ot.  562,  COVINOTOK  ▼.  FIRST 
NAT.  BANK. 

Federal  court  will  not  give  greater  weight  to  Judgments  of  State  court 
than  la  given  to  them  hy  courts  of  State  where  rendered. 

Approved  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S.  429,  54 
L.  Ed.  655,  30  Sup.  Ct.  242,  following  rule  of  Geoigia  courts  that  judg- 
ment in  tax  suit  is  not  res  judicata  in  suit  for  taxes  subsequently 
assessed  and  holding  law  of  Georgia  imposing  tax  upon  franchise  of 
railroad  whose  property  is  exempt  is  void  as  impairment  of  contract; 
Kenney  v.  Craven,  215  U.  S.  130,  64  L.  Ed.  126,  30  Sup.  Ct.  64,  dis- 
missing writ  of  error  for  want  of  jurisdiction  to  review  State  decision 
{hat  purchaser  pendente  lite  from  trustee  of  bankrupt  is  bound  by 
decree  against  trustee  in  action  of  which  he  has  notice,  where  decision 
is  not  based  on  Federal  grounds;  Smith  v.  Hosier,  169  Fed.  447,  dis- 
missal of  suit  of  interpleader  by  contractor  against  subcontractor  and 
person  furnishing  subcontractor  with  materials  for  uncertainty  of 
amount  due  does  not  estop  latter  from  bringing  action  against  con- 
tractor and  his  surety  on  bond  for  materials  furnished. 

Situs  of  shares  of  stock  of  corporation  Is  domicile  of  owner. 

Approved  in  Hawley  v.  City  of  Maiden,  232  U.  S.  12,  Ann  Gas.  19160, 
842,  58  L.  Ed.  483,  34  Sup.  Ct.  201,  upholding  tax  by  State  upon  shares 
owned  by  citizens  of  stock  of  foreign  corporation  not  transacting  business 
within  State;  Miller's  Estate  v.  Executrix  of  Miller's  Estate,  90  Kan.  823, 
Ann.  Cas.  1915B,  699,  L.  R.  A.  1915D,  856,  136  Pac.  256,  situs  of 
shares  of  stock  of  Kansas  corporation  owned  by  resident  of  another 
State  is  domicile  of  decedent  at  time  of  his  death,  and  Kansas  court 
has  no  power  to  appoint  administrator  of  nonresident  decedent  owning 
shares  of  stock  of  Kansas  corporation;  Welch  v.  Boston,  221  Mass. 
158,  109  N.  E.  175,  denying  recovery  of  tax  paid  by  trustee  in  Mass- 
achusetts on  stocks  and  bonds  located  in  foreign  State  and  bequeathed 
by  foreign  testator  to  residents  of  another  foreign  State;  Lippincott  v. 
Lippincott,  74  N.  J.  L.  444,  66  Atl.  115,  construing  acts  of  1903  and 
1905  and  holding  capital  of  trust  companies  is  not  assessed  at  lower 
rate  than  shares  of  national  banks. 

Distinguished  in  Bellows  Falls  Power  Co.  ▼.  Commonwealth,  222 
Mass.  56,  Ann.  Gas.  1916G,  834,  109  N.  E.  894,  upholding  tax  on  shares 
of  stock  of  Vermont  corporation  owned  by  domestic  corporation. 

Statute  of  Kentucky  of  1900  taxing  shares  of  national  bank  is  void 
in  ao  far  as  It  Is  retroactive. 

Distinguished  in  Citizens'  Nat.  BanlTv.  Kentucky,  217  U.  S.  449, 
450,  452,  453,  455,  54  L.  Ed.  834,  835,  836,  837,  30  Sup.  Ct.  532,  act  of 
1900  of  Kentucky  providing  for  back  assessments  6n  shares  of  stock  of 
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national  banks,  although  illegal  as  to  nonresident  stockholders,  is  legal 
as  to  resident  stockholders. 

Discrimination  against  shareholders  in  national  banks,  in  assess- 
ing shares.    Note,  10  L.  B.  A.  (N.  S.)  953. 

Ids  17.  a  115-118,  49  L.  Ed.  970,  25  Sop.  Ot.  608,  BONIN  ▼.  OT7LF  CO. 

Assertion  of  title  under  patent  presents  no  Federal  question  depriving 
Judgment  of  Circuit  Court  of  Appeals  of  finality  in  action  of  ejectment. 

Approved  in  Richey  v.  Cleveland  etc.  R.  Co.,  176  Ind.  560,  47  L.  R.  A. 
(F.  S.)  121,  96  N.  E.  700,  injury  to  railway  section-man  caused  by  fore- 
man suddenly  stopping  handcar  on  which  they  were  riding,  did  not 
arise  in  operation  of  railroad  train  within  meaning  of  Federal  Em* 
ployers'  Liability  Act  of  1908. 

198  V.  B.  118-140,  40  !•.  Ed.  972,  26  Sup.  Ot.  ,609,  HOWE  SOAIiS  CO.  ▼. 
WYCKOIT,  SEAKAK8  ft  BENEDICT. 

Fersonal  name  is  incapable  of  ezcluslTe  appropriation  as  trademark. 

Approved  in  Q.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co.,  237  U.  S. 
622,  69  L.  Ed.  1150,  35  Sup.  Ct.  708,  word  '^Webster"  was  not  sub- 
ject to  registration  as  trademark  under  act  of  1881,  and  contention 
based  on  attempted  registration  long  after  expiration  of  copyright 
gives  this  court  no  jurisdiction  to  review  decision  of  Circuit  Court  of 
Appeals;  Thaddeus  Davids  Co.  v.  Davids,  233  U.  S.  464,  Aim.  Caa. 
1915B,  475,  58  L.  Ed.  1048,  34  Sup.  Ct.  648,  enjoining  defendant  from 
using  name  "Davids,"  on  ink  manufactured  by  them,  where  complainant 
has  used  name  in  connection  with  ink  manufactured  by  it  for  period 
and  in  manner  specified  by  section  5  of  Act  of  1905;  Donnell  v.  Her- 
ring-Hall-Marvin Safe  Co.,  208  U.  S.  274,  52  L.  Ed.  488,  28  Sup.  Ct.  288, 
stockholder  and  officer  of  corporation  bearing  his  surname  does  not 
lose  right  to  carry  on  business  of  manufacturing  same  commodity 
under  his  own  name  because  corporation  sold  goodwill  and  trade  name, 
but  he  may  be  enjoined  from  using  name  or  advertisement  indicating 
that  he  is  successor  of  corporation;  Herring-Hall-Marvin  Safe  Co.  v. 
Hall's  Safe  Co.,  208  U.  S.  559,  52  L.  Ed.  620,  28  Sup.  Ct.  350,  where 
corporation  sells  business  of  making  safes,  including  goodwill  and  trade 
name  of  maker,  sons'  of  original  maker  may  be  enjoined  from  using 
name  in  manufacturing  safes,  unless  accompanied  by  explanation  that 
they  are  not  original  company  or  its  successor;  Knabe  Bros.  Co.  v.  Am- 
erican Piano  Co.,  229  Ped.  30,  143  C.  C.  A.  325,  modifying  injunction 
against  corporation  organized  by  grandsons  of  Knabe  to  permit  repre- 
sentation that  pianos  have  quality  of  Knabe  pianos,  provided  there  is 
disclaimer  of  manufacture  by  successor  to  original  company;  Guth 
Chocolate  Co.  v.  Guth,  215  Fed.  765,  766,  defendant  organizing  com- 
plainant company  and  afterward  selling  stock  and  organizing  new  com- 
pany is  not  deprived  of  right  to  use  his  name  in  business  of  new 
XIX— 28 
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company,  bat  may  be  enjoined  from  using  his  name  on  packages  or 
labels  of  goods  alone  or  in  connection  with  other  words;  Borden  Ice 
Cream  Co.  v.  Borden's  Condensed  Milk  Co.,  201  Fed.  513,  121  C.  C.  A. 
200,  denying  injunction  to  restrain  use  of  name  "Borden"  in  corporate 
name  of  ice-cream  company,  where  complainant  is  not  in  business 
of  making  or  selling  ice-cream  and  companies  have  never  come  into 
competition;  L.  E.  Waterman  Co.  v.  Modem  Pen  Co.,  193  Fed.  245, 
enjoining  partnership  formed  by  A.  A.  Waterman  from  using  name 
"Ideal,"  "Waterman,"  or  "A.  A.  Waterman  &  Co.,"  without  annexing 
words  "not  connected  with  the  original  'Waterman'  pens";  Thaddeus 
Davids  Co.  v.  Davids,  192  Fed.  916,  114  C.  C.  A.  355,  use  by  lineal 
descendant  of  original  ''Davids"  establishing  complainant's  business,  of 
his  own  name  on  labels  on  ink,  is  not  infringement  of  complainant's 
roistered  trademark  "Davids";  John  T.  Dyer  Quarry  Co.  v.  Schuylkill 
Stone  Co.,  185  Fed.  569,  dismissing  bill  for  unfair  competition  in  use 
of  name  "Birdsboro  Trap  Rock"  in  connection  with  sale  of  stone,  where 
quarries  of  both  parties  were  located  on  Birdsboro  trap  dike ;  Tliaddeus 
Davids  Co.  v.  Davids,  178  Fed.  802,  102  C.  C.  A.  249,  under  section  5 
of  Act  of  1905  personal  name  used  as  trademark  for  more  than  ten 
years  was  entitled  to  registration;  Thaddeus  Davids  Co.  v.  Davids, 
165  Fed.  795,  796,  holding  name  "Davids"  was  not  subject  of  valid  trade- 
mark, and  use  of  name  by  lineal  descendant  of  original  manufacturer 
of  ink  cannot  be  basis  of  infringement  suit  by  successor  of  original 
company  having  used  name  for  twenty-five  years;  David  E.  Foutz  Co. 
v.  S.  A.  Foutz  Stock  Food  Co.,  163  Fed.  412,  enjoining  use  by  Stanley 
A.  Foutz  of  name  "S.  A.  Foutz,"  as  unfair  competition  against  suc- 
cessor of  Solomon  A.  Foutz,  original  manufacturer  of  animal  remedies, 
but  allowing  use  of  name  "Stanley  A.  Foutz"  with  explanation  that  its 
goods  are  not  those  of  successor  to  original  company;  Hall's  Safe  Co. 
V.  Herring  etc.  Safe  Co.,  146  Fed.  40,  43,  14  L.  R.  A.  (N.  S.)  1182,  76 
C.  C.  A.  495,  individual  members  of  corporation  may  use  their  family 
name  in  title  of  another  corporation,  provided  it  be  without  intent 
to  mislead  public;  Hall  Safe  &  Lock  Co.  v.  Herring  etc.  Safe  Co.,  143 
Fed.  237,  238,  74  C.  C.  A.  361,  corporate  business  conducted  in  family 
name  when  no  such  members  of  family  are  stockholders  constitutes 
unfair  competition;  Bates  Mfg.  Co.  v.  The  Bates  Machine  Co.,  141 
Fed.  214,  when  one  forms  corporation  in  his  own  name,  he  may  form 
another,  in  which  he  subsequently  becomes  interested,  although  it  is 
organized  in  competing  business;  Rogers  v.  International  Silver  Co., 
34  App.  D.  C.  412,  and  Rogers  v.  International  Silver  Co.,  30  App.  D.  C. 
102,  both  holding  under  act  of  1905  sole  use'  of  name  "William  A. 
Rogers"  for  ten  years  entitled  applicant  to  registration  of  trademark 
without  regard  to  confusion  that  might  result  from  similarity  to  name 
"Wm.  Rogers  Mfg.  Co." ;  In  re  A.  G.  Spalding  &  Bros.,  27  App.  D.  C. 
315,  under  Trademark  Act  of  1905,  name  "Spalding"  is  not  subject 
to  appropriation  as  lawful  trademark;  Aetna  Mill  etc,  Co.  ▼•  Kramer 
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MiUing  Co.,  82  Kan.  687,  28  L.  &.  A.  (N.  S.)  034,  109  Pac.  695,  use 
of  word  ''Kramer's"  on  floor  labels  after  sale  of  goodwill  of  business, 
floor  labels,  and  trade  signs  was  unfair  competition ;  International 
SUtw  C©.  ▼.  Rogers,  71  N.  J.  Eq.  566,  568,  63  Atl.  979,  980,  denying 
iBJanetioa  to  prevent  use  of  name  "W.  H.  Rogers"  as  trade  name  on 
suit  of  prior  manufacturer  of  similar  goods,  using  word  "Rogers"  as 
trade  aame. 

Distinguished  in  L.  E.  Waterman  Col  v.  Modem  Pen  Co.,  235  U.  S. 
94,  59  L.  Ed.  145,  146,  35  Sup.  Ct.  91,  affirming  decree  requiring  defend- 
ant in  using  name  ''Waterman''  to  juxtapose  words  "not  connected 
with  the  L.  E.  Waterman  Co.";  National  Distilling  Co.  v.  Centuiy 
Liquor  etc.  Co.,  183  Fed.  209,  105  C.  C.  A.  638,  stockholders  and 
directors  of  corporation,  not  owning  controlling  interest,  cannot  confer 
on  corporation  right  to  use  their  surname  as  trademark  as  against 
dealer  having  used  trademark  for  many  years;  L.  Martin  Co.  v.  L. 
Martin  &  Wilckes  Co.,  75  N.  J.  Eq.  50,  71  Atl.  414,  enjoining  use  of 
name  *Tt.  Martin"  as  part  of  corporate  name  of  company  employing 
L.  Martin  3d,  at  suit  of  successors  to  original  Martin  lampblack  busi- 
ness; Zagier  v.  Zagier,  167  N.  C.  617,  83  S.  E.  913,  reversing  dismissal 
of  action  to  restrain  use  of  name  "Zagier"  in  connection  with  clothiers 
and  furnishing  business  in  city  after  sale  of  goodwill  and  agreement 
not  to  engage  in  such  business  in  city. 

Use  of  personal  or  corporate  trade  name  as  unfair  competition. 
Note,  16  Ann.  Oas.  597. 

Limitation  of  right  to  use  own  name  as  trade  name.    Note,   28 
L.  R.  A.  (N.  S.)  937. 

Eaaence  of  wrong  In  unfair  competition  consists  in  sale  of  goods  of 
gne  manufacturer  or  vendor  for  tbose  of  another^  and  courts  will  not  in- 
terfere wliere  only  confusion  is  result  of  similarity  of  names  and  not  of 
manner  of  case. 

Approved  in  Coca-Cola  Co.  v.  Glee-Nol  Bottling  Co.,  221  Fed.  63, 
137  C.  C.  A.  83,  holding  evidence  failed  to  show  unfair  competition  in 
use  of  bottles  of  similar  size,  shape  and  color  with  name  blown  into 
glass  in  same  style  of  type  and  at  same  place;  Keystone  Oil  &  Mfg. 
Co.  V.  Buzby,  219  Fed.  475,  135  C.  C.  A.  185,  use  of  name  "Keystone" 
by  company  engaged  in  selling  oils  without  knowledge  of  existence  of 
Keystone  Lubricating  Company  and  its  product  known  as  "Keystone 
greases,"  is  not  unfair  competition;  Chickering  v.  Chickering  &  Sons, 
215  Fed.  496,  131  C.  C.  A.  538,  complainants  having  acquired  sole  right 
to  use  word  "Chickering"  as  trade  name  in  piano  business  are  entitled 
to  injunction  to  prevent  grandsons  of  brother  of  original  Chickering 
from  representing  that  they  are  manufacturing  Chickering  pianos,  with- 
out indicating  that  such  pianos  are  not  original  Chickering  pianos: 
Stix  etc.  Dry  Goods  Co.  v.  American  Piano  Co.,  211  Fed.  279,  127 
C.  C.  A.  639«  injunction  compelling  corporation  organized  by  grand- 
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sons  of  Knabe  to  state  its  pianos  iire  not  original  Knabcs  is  too  broad, 
but  it  may  bo  enjoined  from  representing  that  its  pianos  are  manu- 
factured by  original  firm  or  its  successors;  Samson  Cordage  Wks.  v. 
Puritan  Cordage  Mills,  211  Fed.  608,  L.  R.  A.  1915r,  1107,  128  C.  C.  A. 
203,  granting  injunction  against  unfair  competition  for  marking  sash 
cord  to  resemble  that  of  complainant  to  such  extent  as  to  deceive  pur- 
chaser; W.  F.  &  John  Barnes  Co.  v.  Vandyck-Churchill  Co.,  207  Fed. 
859,  dismissing  bill  for  unfair  competition  in  sale  of  upright  drills, 
where  evidence  is  insufficient  to  show  sales  were  not  made  in  manner 
to  deceive  purchasers;  Walter  Baker  &  Co.  v.  Gray,  192  Fed.  925,  52 
L.  R.  A.  (N.  S.)  899,  113  C.  C.  A.  117,  grocer  is  not  guilty  of  unfair 
competition  in  delivering  to  customers  asking  for  "Baker's  Chocolate," 
"William  H.  Baker's  Chocolate,"  though  name  exclusively  signified  for 
years  pioneer  manufacturer  "Walter  Baker  &  Co.,"  where  labels  of 
packages  are  strikingly  dissimilar ;  Wolf  Bros.  &  Co.  v.  Hamilton-Brown 
Shoe  Co.,  192  Fed.  932,  936,  sale  of  shoes  known  as  "American  Lady" 
was  not  unfair  competition  against  brand  known  as  "American  Girl," 
where  name  was  stamped  on  soles  and  manufacturer's  name  was  marked 
on  carton,  and  there  was  no  evidence  of  deception  in  making  sale; 
Edward  Hilker  Mop  Co.  v.  United  States  Mop  Co.,  191  Fed.  618,  112 
C.  C.  A.  176,  refusing  to  restrain  unfair  competition  in  use  of  advertis- 
ing matter,  where  advertisements  were  not  for  purpose  of  making  sales 
to  ultimate  purchaser,  but  to  obtain  agents;  Rathbone,  Sard  &  Co.  v. 
Champion  Steel  Range  Co.,  189  Fed.  30,  87  L.  B.  A.  (N.  S.)  268,  110 
C.  C.  A-  596,  denying  injunction  for  unfair  competition  for  copying 
unpatented  design  of  stove  without  characteristic  marks  of  original 
designer;  Allen  v.  Walton  Wood  etc.  Co.,  178  Fed.  301,  overruling  de- 
murrer to  bill  charging  unfair  competition  in  imitating  form  *nd  ap- 
pearance of  article  to  deceive  purchasers,  though  patent  had  expired; 
Bates  Mfg.  Co.  v.  Bates  Numbering  Mach.  Co.,  172  Fed.  895,  enjoining 
use  of  name  "Bates"  in  corporate  name  "Bates  Numbering  Company," 
as  unfair  competition;  Wolf  Bros.  &  Co.  v.  Hamilton-Brown  Shoe  Co., 
165  Fed.  418,  91  C.  C.  A.  363,  enjoining  use  of  name  "The  American 
Lady"  as  applied  to  shoes  for  women  when  not  accompanied  by  matter 
indicating  that  shoes  are  manufactured  by  defendant  and  not  by  com- 
plainant; Dr.  A.  Reed  Cushion  Shoe  Co.  v.  Frew,  162  Fed,  890,  89 
C.  C.  A.  577,  holding  in  suit  by  manufacturer  of  shoes  under  original 
patent  for  cushion  soles  to  enjoin  use  of  name  of  patentee  in  connection 
with  shoes  manufactured  under  later  patents,  that  use  of  name  must  be 
accompanied  by  express  statement  that  shoes  are  not  manufactured 
under  original  patent;  J.  A.  Scriven  Co.  v.  Morris,  154  Fed.  918,  dis- 
missing bill  for  unfair  competition  in  imitating  garments  after  expira- 
tion of  patent,  where  markings  negatived  intention  to  deceive;  Am- 
erican Brewing  Co.  v.  Bienville  Brewery,  153  Fed.  618,  refusing  to 
restrain  use  of  label  on  bottles  of  beer,  where  labels  are  dissimilar,  and 
there  is  no  proof  of  deception ;  Wagner  Typewriter  Co.  v.  F.  S.  Webster 
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Co.,  144  Fed.  406,  typewriter  ribbon  sold  in  box  marked  "Underwood,*' 
solely  to  indicate  ribbon  was  of  proper  size  and  not  of  Underwood 
manufacture,  not  unlawful;  Lament,  Corliss  &  Co.  v.  Hershey,  140  Fed. 
764,  unfair  competition  is  based  upon  intent  to  deceive  public  in  belief 
that  goods  of  one  party  are  those  of  another  accompanied  by  duplica- 
tion of  form  and  dress;  Travelers'  Ins.  Mach.  Co.  v.  Travelers'  Ins.  Co., 
142  Ky.  531,  134  S.  W.  881,  refusing  to  enjoin  use  of  words  "Travelers' 
Insurance,"  on  ground  of  unfair  competition,  in  view  of  dissimilarity 
of  names  and  of  business;  Smith  v.  Library  Tea  Co.,  178  Mich.  46,  144 
N.  W.  490,  denying  injunction  to  restrain  use  of  words  "Yellow  Special" 
in  connection  with  sale  of  oleomargarine,  where  defendant  did  not 
represent  its  goods  to  be  those  of  complainant;  Northwestern  Ejiitting 
Co.  y.  Garon,  112  Minn.  325,  128  N.  W.  290,  enjoining  use  of  name 
"Northwestern  Knitting  Mill/'  adopted  without  knowledge  of  existence 
of  complainant  corporation,  where  use  of  name  is  continued  after 
notice;  International  Silver  Co.  v.  Rogers,  72  N.  J.  Eq.  936,  129  Am* 
St.  Bep-  722,  67  Atl.  106,  enjoining  use  of  personal  name  to  palm  off 
goods  of  those  of  another  first  adopting  name  "Rogers"  as  trade  name; 
Coming  Glass  Works  v.  Coming  Cut  Glass  Co.,  197  N.  Y.  180,  90  N.  E. 
451,  denying  injunction  to  restrain  cut  glass  company  from  using  name 
"Coming,"  at  suit  of  glass  company,  as  business  is  different  and  no 
confusion  will  result;  Stumpf  &  Langhoff  v.  Espenhain  Dry  Goods  Co., 
161  Wis.  587,  155  N.  W.  122,  where  plaintiff  purchases  stock  of  goods 
at  bankruptcy  sale,  except  goods  exempted,  and  defendant  purchases 
exempted  goods,  latter's  advertising  of  sale  of  exempted  stock  was  not 
unfair  competition. 

Distinguished  in  Dr.  A.  Reed  Cushion  Shoe  Co.  v.  Frew,  158  Fed. 
554,  555,  enjoining  use  of  name  "Dr.  Reed,"  in  connection  with  manu- 
facture and  sales  of  shoes  with  cushion  soles  made  under  improved 
patent  by  corporation  organized  by  patentee  after  transfer  of  first 
patents  to  complainant. 

Similarity  of  name  as  constituting  infringement  of  trademark  or 
trade  name.    Note,  Ann.  Gas.  1915B,  352. 

Use  of  another's  trademark  or  insignia  for  advertising  purposes 
as  infringement  or  unfair  competition.  Note,  L.  R.  B.  1915B, 
892. 

198  V.  B,  141-148,  49  L.  Ed.  986,  25  Sup.  Ot.  616,  STEIOLEDEB  ▼.  Mc- 
QUESTEN. 

Avennent  in  bill  tliat  parties  are  cltlsens  of  different  State  Is  sufficient 
to  make  prima  fade  case  of  Jurisdiction,  bo  far  as  it  depends  on  cltlzensliip. 

Approved  in  Hill  v.  Walker,  167  Fed.  248,  254,  92  C.  C.  A.  633,  court 
will  not  dismiss  suit  where  complaint  properly  alleges  diversity  of 
citizenship  and  evidence  does  not  show  want  of  diversity. 

Distinguished  in  dissenting  opinion  in  Hill  v.  Walker,  167  Fed.  264, 
,92  C.  C.   A.  633,  majority  refusing  to  dismiss  suit  where  complaint 
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])roperly  alleged  diversity  of  citizenship  and  evidence  failed  to  show 
lack   of  diversity. 

Under  Jndiclary  Act  of  1789  issue  as  to  citizonslilp  could  only  be  made 
by  lAea  in  abatement,  but  under  act  of  1875  it  is  duty  of  court  to  dismiss 
whenever  want  of  diversity  of  citizenship  appears. 

Approved  in  Eaton  v.  Hoge,  141  Fed.  66,  5  Ann.  Oaa.  487,  72  C.  C.  A. 
74,  following  rule;  Gilbert  v.  David,  235  U.  S.  567,  59  L.  Ed.  363,  35 
Sup.  Ct.  164,  in  suit  for  breach  of  indemnity  contract  motion  to  dis- 
miss for  want  of  jurisdiction  on  ground  that  plaintiff  is  citizen  of 
same  State  as  defendant,  raises  issue  of  citizenship. 

Mere  averment  of  residence  is  not  averment  of  citisensMp  in  State 
for  purposes  of  Jurisdiction. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Frederickson,  177  Fed.  207,  101 
C.  C.  A.  376,  averment  that  person  is  inhabitant  of  California  is  not 
averment  of  citizenship  for  purpose  of  jurisdiction  of  Federal  court. 

Whenever  the  record  shows  on  it3  face  that  tliere  is  a  co.t.oversy  as 
to  a  jurisdictional  fact,  the  court  must  require  proof  as  to  facts. 

Approved  in  Klenk  v.  Byrne,  143  Fed.  1009,  where  jurisdiclioual 
allegation  in  bill  is  put  in  issue  by  answer,  it  must  be  proved. 

198  V.  S.  144-149,  49  I*.  Ed.  988,  25  Sup.  Ot.  614,  JESTEB  ▼.  CtJB&IE. 

Judgment  In  suit  upon  service  of  writ  upon  party  induced  to  come  into 
State  to  be  present  at  taking  of  deposition  is  entitled  to  full  faith  and 
credit  in  another  State. 

Approved  in  Tootle  v.  McClellan,  7  Ind.  Ter.  69,  12  L.  B.  A.  (N.  8.) 
941,  103  S.  W.  768,  judgment  of  Missouri  court  obtaining  personal  ser- 
vice on  defendant  in  Missouri,  for  purpose  of  being  present  at  taking 
of  deposition  by  plaintiff,  is  res  adjudicata  and  within  full  faith  and 
credit   clause   of   Constitution. 

Validity  of  personal  service  of  process  procured  by  fraud  or  force. 
Note,  Ann.  Gas.  19160,  614. 

Right  to  plead  fraud  as  defense  in  action  on  foreign  judgment. 
Note,  Ann.  Cas.  1914D,  1003. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
32  L.  R.  A.  (N.  S.)  919,  931. 

Right  to  question  sister  State  judgment  on  ground  that  defendant 
was  tolled  within  jurisdiction.     Note,  12  L.  B.  A.  (N.  S.)  941. 

198  X^.  S.  149-166,  49  L.  Ed.  990,  25  Sup.  Ot.  622,  AU^EN  V.  ABOUINBAV. 

Where  judgment  rests  on  two  grounds,  one  involving  Federal  question 
and  ground  independent  of  Federal  question  is  sufficient  to  sustain  it. 
Supreme  Oourt  will  not  take  Jurisdiction. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Texas,  241  U.  S.  651,  60 
L.  Ed.  1222,  36  Sup.  Ct.  553,  dismissing  for  want  of  jurisdiction ;  Adams 
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V.  Russell,  229  U.  S.  359,  67  L.  Ed.  1226,  33  Sup.  Ct.  846,  dismissing 
writ  of  error  to  review  judgment  of  State  court  that  parole  granted  to 
prisoner  was  void  and  properly  vacated;  Berea  College  v.  Kentucky,  211 
U.  S.  53,  63  L.  Ed.  85,  29  Sup.  Ct.  33,  upholding  act  of  1904  of  Kentucky 
so  far  as  it  prohibits  corporations  from  teaching  white  and  negro  pupils 
in  same  institution,  though  act  may  be  invalid  as  to  individuals,  where 
State  court  considers  act  separable  and  gives  independent  reason  for 
sustaining  it  as  to  corporations,  though  upholding  it  as  entirety. 

Distinguished  in  Southern  Pacific  Co.  v.  Schuyler,  227  U.  S.  611, 
43  K  R.  A.  (N.  8.)  901,  67  L.  Ed.  660,  33  Sup.  Ct.  277,  whether  anti- 
pass  provision  of  Hepburn  Act  prohibits  carrier  from  giving  free  inter- 
state transportation  to  employees  of  railway  mail  service  when  not  on 
duty  is  Federal  question. 

198  V.  8.  166-166,  49  K  Ed.  094,  26  Sup.  Ot.  617,  BODRIOUBZ  ▼.  UKITED 


Under  act  of  1900  aBtabllshlag  dvil  government  of  Porto  B  co,  de:iial 
of  liglit  under  Federal  Oonstltution  and  laws  to  accused  in  criminal  case 
gives  Supreme  Court  jurisdiction  to  review  Judgment. 

Approved  in  Romeu  v.  Todd,  206  U.  S.  370,  51  L.  Ed.  1098,  27  Sup. 
Ct.  724,  local  statutory  law  of  real  property  in  Porto  Rico  requiring 
cautionary  notice  of  pending  suit  to  be  given  and  recorded,  not  having 
been  repealed,  applies  to  suit  in  equity  in  United  States  District  Court 
for  Porto  Rico,  and  constructive  notice  is  not  operative  against  innocent 
purchasers;  American  R.  R.  Co.  v. 'Castro,  204  U.  S.  455,  51  L.  Ed.  666, 
27  Sup.  Ct.  466,  dismissing  writ  of  error  to  review  decision  of  United 
States  District  Court  for  Porto  Rico,  where  Federal  question  asserted 
was  frivolous;  Seralles  v.  Esbri,  200  U.  S.  109,  60  L.  Ed.  394,  26  Sup. 
Ct.  176,  ruling  of  Porto  Rico  Supreme  Court  that  indebtedness  be 
liquidated  in  United  States  money  at  one  hundred  cents  per  peso  and 
not  under  Act  of  1900,  §  11,  is  reviewable  in  Federal  Supreme  Court ; 
Hyde  v.  United  States,  35  App.  D.  C.  474,  plea  in  abatement  in  criminal 
ease  filed  four  years  after  indictment  found  which  shows  unlawful  with- 
dicawal  of  names  from  jury-box  making  grand  jury  irregular,  but  not 
illegal,  conies  too  late. 

Distinguished  in  Aran  v.  Zurrinach,  222  U.  S.  399,  400,  56  L.  Ed.  247, 

32  Sop.  Ct.  162,  dismissing  writ  of  error  to  review  judgment  for  fifteen 
hundred  and  sixty-five  dollars  and  seventy-two  cents  in  Federal  court 
in  Porto  Rico  in  action  on  contract  for  alleged  failure  to  comply  with 
law  in  drawing  jury. 

Failure  to  except  to  overruling  of  motion  in  arrest  of  Judgment  waives 

objection  that  grand  Jnrors  were  not  selected  In  manner  required  by  s'atate. 

Approved  in  Burton  v.  United  States,  142  Fed.  64,  73  C.  C.  A.  243, 

reaffirming  rule;  Breese  v.  United  States,  226  U.  S.  11,  67  L.  Ed.  102, 

33  Sup.  Ct.  1,  objection  to  indictment  by  grand  jury  on  ground  that 
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grand  jury  did  not  accompany .  foreman  into  courtroom  TTas  waived  by 
entering  plea  of  not  guilty  under  order  of  court  saving  rights  of  motion 
to  quash  or  demurrer;  Powers  v.  United  States,  223  U.  S.  312,  56  L.  Ed. 
452,  32  Sup.  Ct.  281,  objection  that  there  was  no  venire  facias  sum- 
moning grand  jury  not  taken  before  plea  or  during  trial  is  waived; 
Melton  V.  Pensacola  Bank  etc.  Co.,  190  Fed.  137,  111  C.  C.  A.  166, 
overruling  assignments  of  error  and  affirming  directed  verdict  for 
plaintiff  in  action  on  promissory  note  pledged  to  bank  before  maturity; 
Ghost  V.  United  States,  168  Fed.  843,  94  C.  C.  A.  253,  objection  to  ruling 
on  motion  to  strike  is  lost  by  failure  to  take  exception;  Robinson  v. 
Denver  City  Tramway  Co.,  164  Fed.  176,  90  C.  C.  A.  160,  objection  to 
exclusion  of  evidence,  in  action  for  personal  injuries  by  employee,  is 
waived  by  failure  to  take  exception;  Mclnemey  v.  United  States,  147 
Fed.  184,  77  C.  C.  A.  411,  objection  that  grand  jury  which  returned 
indictment  was  not  selected  as  required  by  statute  is  available  only  by 
motion  to  quash  or  by  plea,  and  is  waived  by  going  to  trial  on  its 
merits;  National  Bank  etc.  v.  Schufelt,  145  Fed.  510,  76  C.  C.  A.  187, 
plaintiif  in  error  not  excepting  to  evidence  at  time  it  is  presented 
is  presumed  to  have  acquiesced  in  it  and  to  have  waived  objection; 
Bise  V.  United  States,  144  Fed.  376,  7  Ann.  Gas.  165,  74  C.  C.  A.  1,  no 
objection  to  testimony  of  codefendants  when  he  is  sworn  or  at  any  time 
during  trial  is  waiver  of  objection. 

Distinguished  in  Warner  v.  Baker,  36  App.  D.  C.  509,  reversing  judg- 
ment denying  motion  in  arrest  of  judgment  based  on  insufficiency  of 
declaration  although  no  exception  was  taken  to  denial  of  motion. 

198  XT.  B.  166-170,  49  L.  Ed.  998,  25  Sup.  Ot  620,  DTTNBA&  ▼.  aBEBN. 

In  ejectment  plalnturs  must  recoYer  on  strengtli  of  th'^ir  own  title. 
Approved  in  Cascaden  v.  Bortolis,  3  Alaska,  204,  denying  recovery  in 
ejectment  of  lot  in  Gates  City  claimed  to  be  part  of  placer  claim, 
where  evidence  of  discovery  of  gold  was  insufficient. 

198  XT.  8.  171-173,  49*  L.  Ed.  1000,  26  Sup.  Ot.  653,  IN  BE  aiiASElL 

Supreme  Court  cannot  grant  mandamus  in  cases  In  which  It  has  neither 
orlglial  nor  appellate  Jurisdiction. 

Approved  in  In  re  Macfardanl,  30  App.  D.  C.  390,  granting  prohibi- 
tion to  justice  of  Supreme  Court  of  District  of  Columbia  and  gas- 
light company,  prohibiting  further  proceedings  under  void  act  of  1896, 
conferring  nonjudicial  power  upon  Supreme  Court  to  ascertain  value 
of  gas  plant  as  basis  for  increasing  capital  stock. 

198   U.    8.    17S>176,    49   L.   Ed.    1000,   25   Bup.    Ot.    654,    80HLOBSEB   ▼• 
UEMPHUiU 

Judgment  of  highest  State  court  remanding  c«m  for  fnrtlior  proceed* 
inga  ifl  not  final  and  wlU  not  sustain  writ  of  ezxor. 
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Approved  in  State  National  Bank  v.  Richardson,  226  U.  8.  697,  66 
K  £d.  1262,  32  Sup.  Ct.  838,  Vieksburg  Water  Works  Co.  v.  Tazoo  etc. 
R.  R.  Co.,  220  U.  8.  601,  66  L.  Bd.  603,  31  Rnp.  Ct.  715,  Nichols  v.  City 
of  Cleveland,  220  U.  8.  602,  65  L.  Ed.  604,  31  Sup.  Ct.  716,  Omaha  v. 
Omaha  Water  Co.,  207  U.  8.  584,  62  L.  Bd.  362,  28  Sup.  Ct.  262,  Rey- 
nolds y.  State  of  Connecticut,  203  U.  S.  584,  61  L.  Ed.  328,  27  Sup. 
Ct.  782,  Chapman  ▼.  Chapman,  203  U.  8.  587,  61  L.  Ed.  329,  27  Sup. 
Ct  784,  Vogt  V.  Vogt,  203  U.  8.  582,  61  L.  Ed.  827.  27  Sup.  Ct.  779, 
California  Consolidated  Min.  Co.  v.  Manley,  203  U.  S.  580,  61  L.  Ed.  326, 
27  Sup.  Ct.  779,  Romig  v.  QUlett,  205  U.  8.  535,  61  L.  Ed.  919,  27  Sup. 
Ct.  789,  Darden  v.  Arkansas,  200  U.  8.  615,  60  L.  Ed.  621,  26  Sup.  Ct. 
758,  Wishkah  Boom  Co.  v.  United  States,  202  U.  8.  613,  60  L.  Ed.  1171, 
26  Sup.  Ct  765,  Congdon  v.  Michigan,  200  U.  8.  612,  60  L.  Ed.  619, 
26  Sup.  Ct  753,  Orrell  v.  Bay  Mfg.  Co.,  198  XT.  8.  581,  49  L.  Ed.  1172, 
25  Sup.  Ct.  804,  Citizens'  Nat  Bank  v.  Kentucky,  199  U.  S.  603,  60 
L.  Ed.  329,  26  Sup.  Ct.  750,  Qibbs  v.  McDougall,  199  U.  8.  602,  60  L.  Ed. 
329,  26  Sup.  Ct.  750,  Illinois  v.  Vredenburgh,  199  U.  S.  600,  50  L.  Ed. 
327,  26  Sup.  Ct.  747,  and  Continental  Ins.  Co.  v.  Vredenburgh,  199  U.  8. 
600,  60  L.  Ed*  327,  26  Sup.  Ct.  747,  all  reaffirming  rule;  Louisiana 
Navigation  Co.  v.  Oyster  Commission,  226  U.  S.  101,  67  L.  Ed.  140, 
33  Sup.  Ct.  78,  dismissing  writ  of  error  to  review  judgement  of  State 
court  remanding  action  for  slander  of  title  to  lower  court  to  allow 
amendment  of  petition;  Singer  Mfg.  Co.  v.  Adams,  216  U.  8.  617,  64 
K  Ed.  639,  30  Sup.  Ct.  577,  dismissing  appeal  from  Circuit  Court  of 
Appeals  remanding  to  lower  court  for  further  proceedings;  Chesapeake 
etc.  Ry.  Co.  v.  McCabe,  213  U.  8.  214,  63  L.  Ed.  768.  29  Sup.  Ct.  430, 
judement  of  highest  State  court  on  third  appeal  affirming  judgment  of 
trial  court  for  plaintiff  is  first  final  judgment  reviewable  by  Federal  Su- 
preme Court,  although  State  court  considered  itself  bound  by  first  decision 
as  law  of  case  on  Federal  question;  People  v.  Swensen,  166  Mich.  512, 
131  N.  W.  1100,  though  affirmance  by  Supreme  Court  of  conviction 
before  sentence  is  final,  Supreme  Court  on  writ  of  eiTor  will  take 
jurisdiction  and  affirm  conviction  after  sentence  in  order  not  to  imperil 
rights  of  accused  to  review  by  Federal  Supreme  Court  in  view  of  its 
decision  that  affirmance  before  sentence  is  not  final;  Harding  v.  Gillett, 
25  Okl.  218,  107  Pac.  673,  conclusions  of  Supreme  Court  of  territory 
upon  questions  arising  upon  appeal  to  that  court  are  binding  on  trial 
court  in  subsequent  proceeding,  although  appeal  to  Federal  Supreme 
Court  was  dismissed  on  ground  that  decision  of  State  Supreme  Court 
was  not  final. 

Distinguished  in  Carondelet  Canal  &  Nav.  Co.  v.  Louisiana,  233  U.  8. 
372,  58  L.  Ed.  1006,  34  Sup.  Ct.  627,  judgment  of  State  court  ordering 
delivery  oi  property  sued  for  is  final  and  may  be  reviewed  by  Supreme 
Court. 
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198  V.  S.  177-188,  49  L.  Ed.  1003,  26  Sup.  Ct.  640,  W.  L.  WILLS  CO.  ▼. 
GASTONIA  COTTON  MFG.  CO. 

Cteneral  denial,  under  North  Carolina  ^actice,  puts  In  iMue  auostion 
of  plaintiff's  corporate  capacity  to  sue. 

Approved  in  Lindsay-Bitton  Live  Stock  Co,  v.  Justice,  191  Fed.  164, 
111  C.  C.  A.  525,  under  provisions  of  code  of  Utah  and  Federal  con- 
formity statute,  general  denial  puts  in  issue  allegation  of  diverse  cit- 
izenship in  complaint  in  Federal  court  and  imposes  on  plaintiff  burden 
of  proving  diversity;  dissenting  opinion  in  Hill  v.  Walker,  167  Fed. 
262,  264,  92  C.  C.  A.  633,  majority  refusing  to  dismiss  suit  where 
complaint  properly  alleges  diversity  of  citizenship  and  evidence  fails 
to  show  want  of  jurisdiction. 

Distinguished  in  Hill  v.  Walker,  167  Fed.  254,  92  C.  C.  A.  633,  court 
will  not  dismiss  suit  where  complaint  properly  alleges  citizenship  and 
evidence  does  not  show  jurisdiction  is -wanting. 

Incorporators  become  corporation  for  purpose  of  suing  and  being  sued, 
by  approfval  of  charter. 

Appi'oved  in  Kardo  Co.  v.  Adams,  231  Fed.  960,  under  Ohio  Code, 
§  8627,  filing  of  articles  of  incorporation  followed  by  transaction  of 
corporate  business  creates  corporation  de  facto  for  purpose  of  suin^ 
and  being  sued,  although  it  has  not  complied  with  further  provision 
relating  to  issuance  of  stock  and  election  of  directors;  Western  Inv. 
Co.  V.  Davis,  7  Ind.  Ter.  179,  181,  15  Ann.  Oafl.  1134,  104  S.  W.  582,  583, 
plaintiff,  through  its  manager,  participating  in  organization  of  cor- 
poration and  selling  goods  to  it  before  completion  of  organization  is 
estopped  to  deny  corporation's  legal  existence  and  to  charge  promoter, 
as  partners;  First  Nat.  Bank  v.  Rockefeller,  195  Mo.  45,  52,  93  S.  W. 
768,  770,  certificate  of  incorporation  fraudulently  obtained  does  not 
affect  validity  of  incorporation  so  far  as  to  render  incorporators  liable 
to  creditors  as  copartners;  Rialto  Co.  v.  Miner,  183  Mo.  App.  137,  16G 
S.  W.  634,  lessee  when  sued  in  this  State  by  lessor  corporation  of 
Illinois  for  rent  of  building  in  Chicago  cannot  challenge  lessor's  cor- 
porate existence. 

Distinguished  in  Harrill  v.  Davis,  168  Fed.  191,  22  L.  R.  A.  (N.  S.) 
1153,  94  C.  C.  A.  47,  execution  of  articles  of  incorporation,  not  filed, 
and  transaction  of  business,  does  not  exempt  firm  conducting  business; 
under  name  of  nonexistent  corporation  from  individual  liability  for 
debts. 

198  XT.  8.  188-202,  49  L.  Ed.  1008,  25  Sup.  Ct.  629,  BIVEBDALE  COTTOK* 
MlXtltS  v.  AIaABAMA  «k  GEOBOIA  MFO.  CO. 

Federal  court  may,  by  ancillary  suit,  restrain  attack  in  State  court  on 
title  of  purchaser  under  decree  of  Federal  court. 

Approved  in  In  re  Spechler  Bros.,  185  Fed.  312,  Federal  bankruptcy 
court  has  no  jurisdiction  to  stay  action  of  conversion  against  receiver 
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to  enforce  liability  in  personam  for  acts  beyond  scope  of  his  authority; 
In  re  Swofford  Bros.  Dry  Goods  Co.,  180  Fed.  554,  bankruptcy  court  may 
enforce  orders  by  ancillaly  bill  enjoining  prosecution  of  action  in 
State  court;  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed. 
987,  decree  awarding  priority  in  interference  proceedings  upon  which 
patent  is  issued  cannot  be  collaterally  attacked  on  ground  of  collusion 
by  person  subsequently  charged  With  infringement;  Alton  Water  Co. 
V.  Brown,  166  Fed.  843,  845,  92  C.  C.  A,  598,  equity  court  decreeing 
foreclosure  of  mortgage  securing  corporate  bonds,  in  suit  against  trus- 
tee, and  ordering  sale  free  from  claims,  has  ancillary  jurisdiction  of 
suit  by  purchaser  against  bondholders  to  enjoin  prosecution  of  suit 
in  another  jurisdiction  to  reforeclose  mortgage;  Byrne  v.  Jones,  159 
Fed.  329,  90  C.  C.  A.  101,  Federal  equity  court  in  Arkansas  having 
jurisdiction  of  person  may  enforce  contract  creating  trust  in  r^ard  to 
land  in  Arkansas  and  Texas  and  execute  trust  by  sale  and  conveyance 
of  property  in  Texas;  St.  Louis  Min.  etc.  Co.  v.  Montana  Min.  Co., 
148  Fed.  455,  party  receiving  adverse  judgment  in  Federal  court  not 
allowed  to  attack  judgment  by  instituting  new  suit  in  State  court; 
Ouardian  Trust  Co.  v.  Kansas  City  etc.  Ry.  Co.,  146  Fed.  340,  76 
C.  C.  A.  615,  action  in  personam  on  liability  of  purchaser  for  mort- 
gagor's debt  under  reorganization  scheme  no  ground  for  defendant 
bill  or  injunction  where  not  litigated  in  foreclosure  suit;  Hull  v.  Burr, 
64  Fla.  88,  59  South.  789,  collateral  attack  cannot  be  made  upon  pro- 
ceedings in  Federal  bankruptcy  court  either  by'way  of  defense  to  sup- 
plemental bni  or  to  original  bill  as  amended. 

When  on  face  of  record  Jurisdiction  appears,  decree  must  be  held  con- 
cliuive  against 'collateral  attack  by  either  of  parties  thereto. 

Approved  in  Chase  v.  Wetzlar,  225  U.  S.  86,  66  L.  Ed.  994,  32  Sup. 
Ct.  659,  complainant  has  burden  of  proving  existence  of  property  within 
jurisdiction  of  Circuit  Court  to  give  it  jurisdiction  of  suit  against 
absent  executor. 

198  U.  8.  202-216,  49  L.  Ed.  1018,  25  Sup.  Ct.  656,  HOLDEN  ▼.  STRATTON. 

Exemption  of  proceeds  of  life  insurance  from  liability  far  debt  by 
Washington  laws  of  1896  is  not  in  conflict  with  State  Constitution. 

Approved  in  In  re  Mertcns,  142  Fed.  447,  73  C.  C.  A.  561,  reaflfirniinp: 
rule ;  Bailey  v.  Wood,  202  Mass.  553,  26  L.  R.  A.  (N.  S.)  722,  89  N.  E. 
149,  construing  statute  of  1902  exempting  proceeds  of  life  policy  pay- 
able to  married  woman  from  claims  of  creditors  as  within  legislative 
power. 

Ufe  policies  exempt  under  State  laws  are  exempt  under  section  6  of 
Bankruptcy  Act  of  1898,  though  they  are  endowment  policies  and  have 
cash  surrender  Talne,  and  provisions  of  section  70a  of  Bankruptcy  Act 
do  not  apidy  to  exempt  policies. 
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Approved  in  BurUngham  v.  Grouse,  228  U.  S.  469,  470,  472,  46 
L.  &.  A.  (N.  8.)  148,  57  L.  Hd.  925,  926,  33  Sup.  Ct.  564,  under  seetion 
70a  of  Bankruptcy  Act  life  insurance  policies  which  have  no  cash  sur- 
render value  or  on  which  company  has  loaned  full  surrender  value, 
do  not  pass  to  trustee,  but  remain  property  of  bankrupt ;.Hiscock  v. 
Mertens,  205  U.  S.  209,  210,  213,  51  L.  Ed.  774.  775,  27  Sup.  Ct. 
488,  provisions  of  section  70a  of  Bankruptcy  Act  of  1898  that  bankrupt 
may  pay  trustee  cash  surrender  value  and  hold  life  policies  free  from 
claims  of  creditors  are  not  limited  to  policies  stipulating  for  such 
value,  but  permit  redemption  of  policies  having  cash  surrender  value 
by  custom  or  practice  of  company;  In  re  Bonvillain,  232  Fed  371,  act 
of  Louisiana  of  1914  exempting  proceeds  of  life  policies  from  execu- 
tion for  debts  is  not  retroactive  so  as  to  exempt  policies  which  could 
have  been  seized  prior  to  enactment ;  In  re  Churchill,  209  Fed.  772,  773, 
774,  126  C.  C.  A.  490,  life  endowment  policy  payable  to  wife  of  insured 
and  having  no  cash  surrender  value,  but  with  optional  benefits  if  in- 
sured survived  twenty  year  period,  is  exempt  under  Wisconsin  law  of 
1898  and  does  not  pass  to  trustee  under  Bankruptcy  Act  of  1898; 
In  re  Young,  208  Fed.  374,  under  Ohio  Code,  section  9398,  exempting 
policies  of  insurance  payable  to  married  woman,  policies  having  cash 
surrender  value  payable  to  bankrupt's  wife  are  exempt  whether  reserv- 
ing right  to  change  beneficiary  or  not,  and  do  not  pass  to  trustee; 
In  re  Morse,  206  Fed.  351,  under  Kansas  statute  of  1901  exempting 
proceeds  of  life  policies  from  claims  of  creditors,  surrender  value  of 
policy  did  not  become  part  of  insured's  estate  in  bankruptcy;  In  re  Car- 
Ion,  189  Fed.  822,  under  code  of  South  Dakota,  life  policies  of  bankrupt 
payable  to  wife  and  less  than  five  thousand  dollars  in  amount  are 
exempt  and  do  not  pass  to  trustee;  In  re  Orear,  189  Fed.  890,  111 
C.  C.  A.  150,  under  Missouri  statute  of  1909  exempting  policy 
payable  to  wife  of  insured  from  claims  of  creditors,  life  policy  so 
payable  at  time  of  bankrjaptcy  does  not  pass  to  trustee;  In  re  Orear, 
178  Fed.  635,  30  L.  R.  A.  (N.  S.)  990,  102  C.  C.  A.  78,  life  policy 
authorizing  insured  to  change  beneficiary  passes  to  trustee  in  bank- 
ruptcy; In  re  Amoratis,  178  Fed.  921,  102  C.  C.  A.  297,  under  sec- 
tion 69  of  Insolvency  Act  of  California  of  1895,  and  sections  63 
and  64b  of  Bankruptcy  Act,  costs  and  disbursements  incurred  in  at- 
tachment suit  prior  to  bankruptcy  proceedings  are  provable  as  pre- 
ferred claim  against  bankrupt's  estate;  In  re  Johnson,  176  Fed.  592, 
under  laws  of  Minnesota  exempting  proceeds  of  life  policies  payable 
to  another  from  claims  of  creditors,  life  policy  payable  to  wife  of 
insured  but  reserving  right  to  change  beneficiary  is  exempt,  and  bank- 
rupt cannot  be  required  to  pay  surrender  value  to  trustee  in  bank- 
mptcy;  In  re  Iroquois  Mach.  Co.,  166  Fed.  631,  where  attachment 
under  State  law  is  dissolved  by  bankruptcy  proceedings,  attaching 
creditor  is  entitled  to  costs  of  attachment  as  preferred  claim;  In  re 
Pfaffinger,  164   Fed.   527,  under  Kentucky  statute  of  1903  providino: 
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that  beneficiary  of  Hfe  policy  is  entitled  to  proceeds  as  against  cred- 
itors, life  policy  payable  to  wife  does  not  pass  to  trustee  in  bank- 
ruptcy; In  re  Booss,  164  Fed.  496,  policy  on  life  of  bankrupt  payable 
to  him  if  living  at  expiration  of  twenty  years  or  in  event  of  his  death 
to  his  wife,  if  living,  otherwise  to  creditors,  was  exempt  under  State 
law  and  therefore  exempt  under  Bankruptcy  Act  of  1898;  Kimball  v. 
Conningham  Hardware  Co.,  192  Ala.  233,  234,  68  South.  312,  313, 
proceeds  of  life  policy  are  not  removed  from  protection  of  exemption 
clause  of  code  of  1907  by  stipulation  that  in  certain  number  of  years 
insured  was  to  be  paid  part  of  proceeds  personally  where  such  con- 
tingency has  not  happened;  Young  v.  Thomason,  179  Ala.  468,  60 
South.  273,  under  code  of  1907  exempting  life  policy  from  liability  for 
debts  payable  to  wife  or  children,  life  policy  payable  to  insured's 
daughter,  although  reserving  right  to  change  beneficiary  does  not  pass 
to  trustee  in  bankruptcy;  Chandler  v.  Traub,  169  Ala.  623,  49  South. 
242,  under  code  of  1896  exempting  life  policy  payable  to  insured's  estate 
from  claims  of  creditors  of  insured  or  beneficiary,  trustee  in  bank- 
ruptcy was  not  entitled  to  receive  cash  surrender  value  of  policy  pay- 
able to  bankrupt  or  his  estate  which  policy  he  had  assigned  to  his  wife ; 
Eldredge  v.  Mutual  life  Ins.  Co.,  217  Mass.  446,  105  N.  E.  362,  \mder 
statute  of  1907,  where  insured  assigned  endowment  policy  to  his  wife, 
reserving  right  to  surrender  it,  then  became  bankrupt  and  died  before 
exercising  power  of  surrender,  wife's  right  to  proceeds  is  absolute; 
Bailey  v.  Wood,  202  Mass.  552,  26  L.  R.  A.  (N.  S.)  722,  89  N.  E.  149, 
paid-up  endowment  policy  transferred  to  insured's  wife  is  within  ex- 
emption of  statute  of  1902,  and  trustee  in  bankruptcy  can  only  recover 
premiums  paid  from  funds  of  estate  in  fraud  of  creditors;  King  v. 
Miles,  108  Miss.  738,  67  South.  184,  trustee  in  bankruptcy  has  no  right 
to  life  policy  assigned  as  security  for  indebtedness  greater  than  cash 
surrender  value  and  also  exempt  under  laws  of  1908;  Dreyfus  v.  Bar- 
ton, 98  Miss.  770,  54  South.  256,  under  Code  1906,  §  2141,  administrator 
of  deceased  bankrupt  is  entitled  to  proceeds  of  life  policy  listed  as  asset 
of  bankrupt  as  against  trustee  in  bankruptcy;  German- American  State 
Bank  v.  Godman,  83  Wash.  236,  145  Pac.  223,  under  express  provision 
of  Code,  §  569,  proceeds  of  life  policy  are  exempt  from  debts  of  in- 
sured or  beneficiary,  and  direction  in  will  that  executrix  should  pay 
lawful  debts  and  funeral  expenses  was  not  appropriation  of  proceeds 
of  life  policies  bequeathed  to  designated  leo^atee;  Allen  v.  Central 
Wisconsin  Trust  Co.,  143  Wis.  384,  189  Am.  St.  Rep.  1107,  127  N.  W. 
1005,  paid-up  policy  on  life  of  bankrupt  payable  to  his  wife,  exempt 
from  creditors  under  State  statute  of  1898,  does  not  pass  to  trustee 
in  bankruptcy;  dissenting  opinion  in  In  re  Orear,  178  Fed.  637,  643, 
30  L.  R.  A.  (N.  S.)  990,  102  C.  C.  A.  78,  majority  holding  life  policy 
reserving  right  to  change  beneficiary  passes  to  trustee  in  bankruptcy; 
dissenting  opinion  in  Townsend's  Assignee  v.  Townsend,  127  Ky.  248, 
249,  16  L.  R.  A.  (K.  S.)  316,  105  S.  W.  942,  majority  holding  interest 
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in  life  policy  of  deceased  bankrupt  did  not  pass  to  trustee  as  against 
his  children  named  as  beneficiaries,  where  bankrupt  had  given  power 
of  attorney  to  bank  to  surrender  it,  which  power  had  not  been  exer- 
cised; dissenting  opinion  in  Sanders  v.  Aetna  Life  Ins.  Co.,  95  S.  C. 
47,  Ajin.  Oa3.  1915B,  1284,  78  S.  E.  535,  majority  holding  proceeds  of 
life  policy  payable  to  wife  at  time  of  petition  and  adjudication  in 
bankruptcy  exempt  under  provisions  of  statute  did  not  pass  to  trustee,, 
although  beneficiary  was  changed  before  bankrupt's  death. 

Distinguished  in  In  re  Loveland,  192  Fed.  1007,  1008,  under  Massa- 
chusetts law,  policy  of  life  insurance  payable  to  insured  at  end  of 
twenty  years  if  living,  or  in  case  of  his  death  to  his  wife,  if  living, 
otherwise  to  his  representatives  or  assigns,  is  not  exempt  by  law  of 
State  within  meaning  of  Bankruptcy  Act,  but  passes  to  trustee;  In  re 
Judson,  188  Fed.  704,  interest  of  bankrupt  son  in  life  policy  of  bank> 
rupt  father  who  committed  suicide  is  not  exempt  under  Bankruptcy 
Act,  and  passes  to  trustee  in  bankruptcy;  In  re  Herr,  182  Fed.  718, 
life  endow^ment  policy  reserving  right  to  change  beneficiary  passes  to 
trustee  in  bankruptcy  subject  to  right  to  redeem  by  paying  cash  sur- 
render value;  In  re  Moore,  173  Fed.  681,  683,  under  Code  of  Tennessee, 
life  policy  remaining  subject  to  assignment  by  insured  passes  to  tms- 
tee  subject  to  right  to  redeem  by  paying  surrender  value;  In  re  Wolff, 
165  Fed.  985,  987,  under  statutes  of  New  York  and  Bankruptcy  Act 
of  1898,  bankrupt  or  his  wife  was  entitled  to  retain  policy  on  payment 
to  trustee  of  surrender  value  at  time  bankrupt  ceased  to  pay  premiums, 
less  amount  of  loan  for  which  it  was  pledged. 

Life  insurance  policy  as  passing  to  assignee  for  benefit  of  creditors 
or  trustee  in  bankruptcy.     Note,  20  Ann.  Gas.  1190,  1191. 

Right  to  subject  endowment  or  tontine  policy  to  creditors'  elaims. 
Note,  4  L.  R.  A.  (N.  S.)  457,  469. 

Creditor's  rights  as  to  policies  having  cash  surrender  value,  and 
as  to  insured's  option  to  receive  such  value.  Note,  16  L.  R.  A. 
(N.  S.)  319,  321. 

Exemption  of  paid  up  or  endowment  policies.  Note,  25  L.  R.  A. 
(N.  S.)  722,  724,  725. 

Life  insurance  as  assets  of  bankrupt.  Notes,  26  L.  R.  A.  (N*.  S.) 
452,  454,  458;  41  L.  R.  A.  (N.  S.)  124;  46  L.  R.  A.  (K.  S.)  148, 
149. 

Miscellaneous.  Cited  in  Kyle  v.  Hammond,  192  Fed.  560,  113  C.  C.  A. 
31,  on  dismissal  by  Circuit  Court  of  Appeals  of  petition  to  review 
decision  in  bankruptcy  court,  remedy  is  not  by  appeal  to  Supreme 
Court,  but  by  application  for  mandamus  or  certiorari. 

198  U.  8.  215-228,  49  L.  Ed.  1023/25  Sup.  Ct.  625,  HARRIS  ▼.  BALK. 

Judgment  of  State  court  having  Jurisdiction  is  entitled  to  full  faith 
and  credit  in  court  of  another  State. 
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Approved  in  Dunlcvy  v.  New  York  Life  Ins.  Co.,  204  Fed.  674, 
judgment  of  Pennsylvania  court  having  jurisdiction  by  garnishee  pro- 
cess to  determine  rights  of  creditors  to  subject  debt  due  to  plaintiff 
to  their  judgment,  but  without  jurisdiction  to  determine  her  rights 
to  insurance  policy,  is  not  bar  to  action  to  recover  amount  of  policy 
as  agrainst  insurance  company  and  her  father  who  had  assigned  policy 
to  her;  Steltzer  v.  Chicago  etc.  Ry.  Co.,  156  Ipwa,  5,  L.  R.  A.  1015E, 
1017,  134  N.  W.  574,  where  railroad  was  garnished  in  foreign  State, 
assignee  of  wages  garnished,  who  was  properly  served  but  failed  to 
appear,  is  not  entitled  to  sue  company  on  assignment  of  wages;  Citi- 
zens' Bank  v.  Chippewa  Circuit  Judge,  186  Mich.  501,  152  N.  W.  1079, 
where  fund  is  garnished  in  another  State,  court  may  stay  proceedings 
in  action  in  assumpsit  pending  determination  of  foreign  garnishment 
proceedings;  Western  Assur.  Co.  v.  Walden,  238  Mo.  63,  141  S.  W.  599, 
judgment  in  action  in  Illinois  against  nonresident  debtor  in  which  insur- 
ance company  was  garnished  by  personal  service,  and  defendant  was 
served  by  publication  but  did  not  appear,  is  valid  to  extent  of  gar- 
nished debt. 

Wliare  State  iKrovides  for  attadunent  of  de1H»  personal  service  of  pro- 
cess on  gainiBthee  temporarily  witbln  Stikte,  gives  court  Jurisdiction. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Hostetter,  240  U.  S.  624,  60 
L.  Ed.  830,  36  Sup.  Ct.  476,  where  wages  of  employee  residing  in  West 
Virginia  are  garnished  in  hands  of  employer  in  Virginia,  judgment  en- 
tered without  notice  to  employee,  none  being  required  under  Virginia 
statute,  is  enforceable  in  action  by  employee  in  West  Virginia  for 
wages  under  full  faith  and  credit  clause;  Louisville  etc.  R.  R.  Co.  v. 
Deer,  200  U.  S.  178,  50  L.  Ed.  427,  26  Sup.  Ct.  207,  State  court  has 
jurisdiction  to  render  judgment  in  garnishment  of  debt  due  by  corpo- 
ration doing  business  in  State  to  nonresident  who  was  served  by  such 
publication;  Planter's  Chemical  etc.  Co.  v.  A.  Waller  &  Co.,  160  Ala. 
221,  222,  226,  136  Am.  St.  Bep.  93,  49  South.  90,  92,  under  section  525 
of  Code  of  1896,  and  section  2940  of  Code  of  1907,  money  due  nonresi- 
dent corporation  on  contract  made  in  State  with  resident  corporation 
can  be  attached  and  garnished  in  hands  of  corporation;  J.  A.  Shuttle- 
worth  &  Co.  V.  J.  Marx  &  Co.,  159  Ala.  423,  424,  425,  426,  427,  428,  430, 
433,  434,  437,  49  South.  83,  84,  85,  86,  87,  88,  89,  affirming  judgment  for 
plaintiff  in  garnishment  proceedings  against  resident  garnishee  personally 
summoned  and  nonresi4ent  debtor  specially  appearing  and  filing  plea  to 
jurisdiction  on  ground  that  it  was  not  personally  served;  Person  v. 
Williams-Echols  Dry  Goods  Co.,  113  Ark.  470,  169  S.  W.  224,  creditor 
obtaining  judgment  in  Oklahoma  against  debtor  in  that  State  may 
garnishee  in  Arkansas  proceeds  of  insurance  policy  exempt  in  Okla- 
homa; Veeder  Mfg.  Co.  v.  Marshall-Sanders  Co.,  79  Conn.  17,  63  Atl. 
642,  service  of  process  upon  garnishee  and  actual  notice  given  to 
nonresident  debtor  as  prescribed  by  sections  602-604  of  Revision  of 
1902  is  sufficient  to  give  jurisdiction;  Glover  v.   State,  128  Ga.  152, 
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119  Am.  St  Rep.  873,  9  L.  R.  A.  (N.  S.)  765,  67  S.'E.  107,  upholding 
act  of  1904  providing  for  situs  of  debts  due  to  nonresidents  for  pur- 
poses of  attachment  as  applied  to  case  where  it  is  sought  to  subject 
wages  of  railroad  employee  in  Florida  for  services  rendered  in  Florida 
by  garnishment  proceedings  in  this  State;  Lears  v.  Seaboard  Air  Line. 
Ry.  Co.,  3  Ga.  App.  617,  60  S.  E.  344,  act  of  1906  providing  that  writ 
of  attachment  shall  not  be  used  to  subject  wages  of  nonresident  earned 
without  State,  is  applicable  to  proceedings  pending  at  time  act  went 
into  effect;  Harvey  v.  Thompson,  2  Ga.  App.  671,  60  S.  £.  12,  13, 
holding  garnishment  can  be  l^ally  served  upon  foreign  corporation 
by  personal  service  upon  agent  in  State;  Bayer  v.  Lovelace,  204  Mass. 
329,  90  N.  E.  538,  supplemental  answer  in  trustee  process  against 
foreign  corporation  that  defendant  has  recovered  judgment  on  debt 
in  foreign  court,  which  has  been  paid,  without  showing  pendency  of 
action  in  this  court  was  made  known  in  that  court,  is  no  defense; 
McShane  v.  Knox,  103  Minn.  270,  20  K  R.  A.  (N.  S.)  271.  114  N.  W. 
956,  holding  court  had  jurisdiction  of  garnishment  proceedings  against 
nonresident  {Murties  where  both  defendant  and  garnishee  were  personally 
served;  Southern  Pacific  R.  Co.  v.  A.  J.  Lyon  &  Co.,  99  Miss.  192,  193, 
198,  Ann.  Gas.  1913D,  800,  34  L.  R.  A.  (N.  S.)  234,  54  South.  729,  730, 
731,  court  acquires  jurisdiction  of  garnishee  personally  served  in  State 
and  may  garnishee  debt  due  to  plaintiff's  debtor,  foreign  railroad: 
Morgan  v.  Mutual  Benefit  Life  Ins.  Co.,  189  N.  Y.  458,  82  N.  E.  442, 
in  action  by  trustees  of  deceased  assignee  of  insurance  policy  to  re- 
cover premiums  advanced,  nonresident  beneficiaries  may  be  served 
by  publication;  Mottu  v.  Davis,  151  N.  C.  248,  65  S.  E.  974,  holding 
in  action  on  Virginia  judgment  that  allegation  in  plea  of  lack  of  juris- 
diction that  defendant  was  temporarily  in  Virginia  was  of  no  merit; 
Wierse  v.  Thomas,  145  N.  C.  267,  122  Am.  St.  Rep.  446,  15  L.  R.  A. 
(N.  S.)  1008,  59  S.  E.  60,  enjoining  prosecution  of  action  for  debt  in 
another  State  to  evade  exemption  laws  and  subject  property  protected 
by  Constitution  and  section  493  of  Code  to  payment  of  debt;  Wiener 
V.  American  Ins.  Co.,  224  Pa.  295,  28  L.  R.  A.  (N.  S.)  593,  73  Atl.  444, 
affirming  judgrment  against  garnishee  where  both  garnishee  and  debtor 
were  foreign  corporations  and  debtor  appeared;  Missouri  etc.  Ry.  Co. 
V.  Swartz,  53  Tex.  Civ.  392,  393,  115  S.  W.  277,  judgment  in  garnish- 
ment proceeding  is  binding  on  nonresident  having  only  constructive 
notice  of  original  suit;  Bristol  v.  Brent,  38  Utah,  70,  71,  110  Pac.  361, 
holding  debt  owing  by  garnishee  to  debtor  may  be  attached  by  service 
upon  agent  of  foreign  garnishee,  where  debt  was  incurred  and  was 
prima  facie  payable  in  another  State;  Roberts  v.  Hickory  Camp  Coal 
etc.  Co.,  58  W.  Va.  282,  52  S.  E.  185,  in  West  Virginia  justice  of  peace, 
when  without  jurisdiction  in  principal  action,  acquires  no  jurisdiction 
by  attachment  and  garnishment  of  debtor  of  defendant  in  justice's 
court;  Cunnius  v.  Reading:  School  District,  198  U.  S.  467/49  L.  Ed. 
1129,  25  Sup.  Ct.  721,  arguendo. 
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Diatinguished  in  Courtney  v.  Pradt,  160  Fed.  563,  569,  573,  87  C.  C.  A. 
463,  qnasliin^  attachment  and  dismissing  suit  brought  in  Kentucky 
against  executor  appointed  in  Wisconsin  for  indebtedness  of  testator, 
where  constructive  service  by  garnishing  Wisconsin  corporation  on  ac- 
count of  alleged  indebtedness  to  testator  was  insufficient  to  give  court 
jurisdiction. 

Situs  as  affecting  jurisdiction  to  garnish  debt.    Notes,  S  L.  R.  A. 
(N.  8.)  609,  611;  20  L.  R.  A.  (N.  8.)  264. 

Where  debt  gamishable.    Note,  L.  R.  A.  1915F,  881. 

Oonaent  of  gamiabee  to  Jodgmaat  Impounding  dabt  to  prladpal  deMor 
does  not  make  payment  Tduntary,  wliere  lie  has  no  defense. 

Approved  in  American  Express  Co.  v.  Mullins,  212  U.  S.  314,  15  Ann. 
Oas.  536,  53  L.  Ed.  527,  29  Sup.  Ct.  381,  carrier  notifying  owner  of 
seizure  of  goods  under  judicial  process  may,  in  absence  of  fraud  or 
connivance,  plead  judgment  against  it  in  action  brought  by  owner; 
Cunnius  v.  Reading  School  District,  198  U.  8.  467,  49  L.  Ed.  1129,  25 
Sup.  Ct.  721,  aiguendo. 

Duty  of  gamisHee  to  give  notice  of  gamlibee  proceedings  to  principal 
debtor  is  satisfied  by  pleading  judgment  in  action  on  principal  debt,  where 
year  remained  In  which  principal  debtor  could  litigate  liability  in  court  of 
Judgment. 

Approved  in  New  York  Life  Ins.  Co.  v.  Dunlevy,  241  U.  S.  521,  60 
Ifc  Ed.  1142,  36  Sup.  Ct.  613,  interpleader  proceedings  brought  by  gar- 
nishee are  collateral  and  require  personal  service  on  judgment  debtor; 
Whitcomb  v.  J.  J.  Quinlan  ft  Co.,  75  N.  H.  430,  76  Atl.  526,  in  foreign 
attachment,  where  plaintiff  seeks  to  charge  trustees  for  stock  certifi- 
cates issued  in  name  of  third  x>erson,  or  for  cash  deposits  of  such  person 
to  pay  for  stock,  controversy  between  trustees  and  plaintiff  cannot  be 
determined  without  notice  to  such  third  person  under  statute  of  1901; 
Wright  V.  Southern  Ry.  Co.,  141  N.  C.  167,  170,  53  S.  E.  832,  833,  where 
defendant  was  personally  served  with  summons  in  principal  action  in 
another  State,  failure  to  notify  him  of  garnishment  proceedings  did 
not  render  payments  made  by  garnishee  invalid;  dissenting  opinion  in 
Rykard  v.  Seaboard  Air  Line  Ry.  Co.,  80  S.  C.  62,  61  S.  E.  255,  major- 
ity holding  judgment  for  plaintiff  in  garnishment  proceedings  is  void, 
where  there  was  no  service  by  publication  on  nonresident  defendant  as 
provided  by  Code  of  1895,  §  4975. 

Effect  of  discharge  in  bankruptcy  on  claim  omitted  from  schedule 
of  debts.    Note,  Ann.  Oas.  1912A,  551. 

198  V.  &  229-286,  49  Zi.  Ed.  1020,  25  8up.  Ot.  634,  HABLBT  Y.  UNITED 
BTATEa 

CUmtract  in^UMi  ttom  tort  does  not  give  Court  of  dalmt  jurisdlctloii 
voder  set  of  1887. 

2IX— 29 
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Approved  in  New  Orleans-Belize  etc.  S.  S.  Co.  v.  United  States,  239 
U.  S.  207,  60  L.  Ed.  230,  36  Sup.  Ct.  78,  United  States  is  not  liable 
to  vessel  under  charter  to  it  for  damages  sustained  while  rendering 
aid  to  another  vessel  of  United  States;  Peabody  v.  United  States, 
231  U.  S.  539,  58  L.  Ed.  354,  34  Sup.  Ct.  159,  mere  location  of  battery 
is  not  appropriation  of  property  within  range  of  its  guns;  Crozier 
v.  Fried.  Krupp  Aktiengesellschaft,  224  U.  S.  303,  56  L.  Ed.  776,  32 
Sup.  Ct.  488,  dismissing  suit  for  injunction  against  officer  of  United 
States  to  restrain  use  of  patent  for  benefit  of  government  without 
prejudice  to  rights  of  patentee  to  sue  for  compensation  in  Court  of 
Claims  under  act  of  1910 ;  Juragua  Iron  Co.  v.  United  States,  212  U.  S. 
309,  53  If.  Ed.  524,  29  Sup.  Ct.  285,  citizen  of  United  States  domiciled 
in  Cuba  during  war  cannot  sue  in  Court  of  Claims  under  act  of  1887, 
for  value  of  property  destroyed  as  result  of  military  operations  by  order 
of  commanding  officer;  Coleman  v.  United  States,  181  Fed.  602,  Tucker 
Act  of  1887  does  not  authorize  recovery  for  consequential  injuries  to 
land  from  increased,  overflow  resulting  from  government  dam;  Morse 
V.  Kenney,  87  Vt.  447,  89  Atl.  866,  vendor  feeding  horse  returned  after 
repudiation  of  contract  for  misrepresentation  cannot  recover  on  im- 
plied contract. 

Distinguished  in  United  States  v.  Buffalo  Pitts  Co.,  234  U.  S.  232, 
58  L.  Ed.  1202,  34  Sup.  Ct.  840,  government  taking  possession  of  equip- 
ment of  defaulting  construction  company  under  contract  for  govern- 
ment work  is  liable  to  mortgagee  on  implied  contract  for  use  of  engine ; 
United  States  v.  Hyams,  146  Fed.  18,  76  C.  C.  A.  523,  upholding  Circuit 
Court's  jurisdiction  over  claim  for  tobacco  rebate. 

Implication  from  use  of  patented  article,  of  promise  to  pay  royalty. 
Note,  44  L.  R.  A.  (N.  S.)  333,  337. 

198  U.  S.  236-253,  40  I..  Ed.  1031,  26  Sup.  Ot.  637,  OHIOAGO  BOABD  OF 
TRADE  ▼.  OHBISTIE  OBAIK  U  STOCK  GO. 

Board  of  trade  has  property  right  in  its  qnotationB  and  nonmember 
may  be  enjoined  from  obtaining  and  using  them. 

Approved  in  New  York  Cotton  Exchange  v.  Hunt,  144  Fed.  616,  520, 
following  rule;  Gompers  v.  Buck's  Stove  etc.  Co.,  221  U.  S.  438,  34 
L.  B.  A.  (N.  S.)  874,  55  L.  Ed.  804,  31  Sup.  Ct.  492,  publication  and  use 
of  letters,  circulars  and  printed  matter  may  constitute  means  of  con- 
tinuing boycott  and  their  use  may  amount  to  violation  of  order  of  in- 
junction; Dr.  Miles  Medical  Co.  v.  John  D.  Park  ft  Sons  Co.,  220  U.  S. 
402,  55  L.  Ed.  516,  31  Sup.  Ct.  376,  manufacturer  of  unpatented  pro- 
prietary patented  medicines,  in  absence  of  statutory  authority,  cannot 
fix  price  for  future  sales;  Bittonnan  v.  Louisville  etc.  R:  R.  Co.,  207 
U.  S.  222,  12  Ann.  Oaa.  693,  52  L.  Ed.  182,  28  Sup.  Ct.  91,  enjoining 
sale  by  ticket  brokers  of  nontransferable  tickets  issued  at  reduced  rates 
on  account  of  Confederate  Reunion  and  Mardi  Gras  in  New  Orleans; 
Hunt  V.  New  York  Cotton  Exchange,  205  U.  S.  333,  336,  337,  61  L.  Ed, 
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825,  827,  27  Sup.  Ct.  529,  enjoining  defendant  from  receiving  and  nsing 
quotations  of  sales  of  cotton  for  future  delivery  made  upon  exchange; 
Board  of  Trade  of  City  of  Chicago  v.  Tucker,  221  Fed.  306,  307,  injunc- 
tion restraining  broker  from  obtaining  and  using  quotations  of  board 
of  trade  is  not  limited  to  "continuous  quotations,''  defined  in  contracts 
with  board's  subscribers,  but  is  violated  by  employee  of  broker  tele- 
phoning   quotations    at    ten-minute    intervals    from    another    broker's 
office;  Searchlight  Gas  Co.  v.  Prest-O-Lite  Co.,  215  Fed.  695, 131  C.  C.  A. 
626,  enjoining  recharging  of  cylinders  bearing  trademark  Prest-O-Lite 
with  acetylene  gas  and  acetone  without  permanently  obliterating  trade- 
mark; Board  of  Trade  of  City  of  Chicago  v.  Price,  213  Fed.  337,  130 
C.  C.  A.  302,  enjoining  person  not  pecuniarily  interested  in  bucket- 
shop,  but  assisting  in  tresspass,  from  using  quotations  of  board  of  trade ; 
Winchester  Repeating  Arms  Co.  v.  Olmsted,  203  Fed.  495,  121  C.  C.  A. 
615,  enjoining  infringement  of  patent  for  shotgun  by  dealer  selling  at 
price  lower  than  that  fixed  by  maker;  Merchants*  Stock  etc.  Co.  v. 
Board  of  Trade,  201  Fed.  23,  120  C.  C.  A.  582,  affirming  conviction  for 
contempt  in  violating  injunction  restraining  use  of  stock  market  quota- 
tions; Goldfield  Consol.  Mines  Co.  v.  Richardson,  194  Fed.  202^  enjoin- 
ing purchase  of  ore  stolen  from  mine;  Fonotipia  Limited  v.  Bradley, 
171  Fed.  960,  961,  enjoining  sale  of  copies  of  disc  records  made  by  tak- 
ing matrix  from  commercial  record  and  making  copies;  Williamson  v. 
Majors,  169  Fed.  763,  95  C.  C.  A.  186,  under  sections  1120  and  2117 
of  Mississippi  Code,  deed  of  trust  of  land  in  Mississippi  to  secure 
note  executed  in  Tennessee  for  losses  in  cotton  speculations,  prohibited 
by  Tennessee  code,  is  void;  Kirby  v.  Union  Pac.  Ry.  Co.,  51  Colo. 
517,  Ann.  Ozs.  1913B,  461,  119  Pac.  1046,  enjoining  ticket  scalpers  from 
dealing  in  nontransferable  passenger  tickets ;  Western  Union  Tel.  Co. , 
V.  State,  165  Ind.  511,  76  N.  £.  107,  telegraph  company  not  compelled 
to  deliver  market  quotations  to  applicant  who  refused  to  agree  not  to 
Bse  them  for  illegal  purposes;  Chamber  of  Commerce  v.  Wells,  100 
Minn.  210,  212,  111  N.  W.  159,  160,  enjoining  fraudulent  taking  and 
Qsing  of  market  quotations  of  stock  by  nonmember;  Lytle  v.  Qalves- 
ton  etc.  Ry.  Co.,  100  Tex.  301,  304,  99  S.  W.  399,  400,  enjoining  sale  by 
ticket-scalpers  of  return  trip  portion   of  nontransferable  railroad  ex- 
eorsion  ticket  sold  by  railroad  at  reduced  rate;  dissenting  opinion  in 
Daniels  v.  Portland  Gold  Min.  Co.,  202  Fed.  644,  46  L.  R.  A.  (N.  S.) 
827,  121  C.  C.  A.  47,  majority  reversing  injunction  to  prevent  assayers 
from  purchasing  stolen  ore. 

Distinguished  in  Daniels  v.  Portland  Gold  Min.  Co.,  202  Fed.  640, 
45  L.  R.  A.  (N.  S.)  827,  121  C.  C.  A.  47,  reversing  injunction  to  prevent 
Assay  officers  from  purchasing  stolen  ore,  where  it  appears  that  other 
assayers  are  interested  as  complainants. 

Right  of  property  in  market  quotations.    Note,  8  Ann.  Cas.  761, 
762,  763,  765. 
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Property  rights  in  market  quotatioiis.    Note,  7  L.  R.  A.  (N.  8.) 
889. 

Settlement  of  contract  hy  setoff  and  payment  of  dlffeiencea  doee  not 
make  contract  gambling  transaction. 

Approved  in  Medlin  Milling  Co.  v.  Moffatt  Commission  Co.,  218  Fed. 
690,  company  buying  grain  in  good  faith  for  future  delivery  may  hedge 
to  protect  itself  against  fluctuations  in  market;  Wilhite  v.  Houston, 
200  Fed.  391,  118  C.  C.  A.  542,  fact  that  grain  was  not.  actually  de- 
livered, but  purchases  and  sales  were  set  off  against  others  according 
to  custom  of  exchanges  did  not  show  that  transactions  were  ill^;al; 
Stephen  M.  Weld  ft  Co.  v.  Victory  Mfg.  Co.,  205  Fed.  778,  vendee  upon 
breach  of  contract  to  purchase  cotton  is  not  liable  for  loss  occasioned 
by  hedging  contracts  of  vendor;  Haven  v.  James,  172  Fed.  257,  259, 
260,  fact  that  contract  for  purchase  or  sale  of  cotton  on  exchange  for 
future  delivery  made  by  broker  for  customer  is  settled  by  setting  it  off 
against  other  contracts  does  not  render  it  invalid,  and  broker  may  re- 
cover for  services  to  customer;  Cleage  v.  Laidley,  149  Fed.  349,  351,  352, 
79  C.  C.  A.  284,  intention  to  settle  by  setoff  and  ringing  off  does  not 
make  contract  wager,  or  avoid  it ;  Birmingham  Trust  etc.  Co.  v.  Currey, 
175  Ala.  383,  Ann.  Oaa.  1914D,  81,  57  South.  965,  in  action  on  promis- 
sory note  where  defense  is  that  obligation  arose  out  of  gambling  trans- 
action in  cotton,  objection  to  plea  for  failure  to  allege  there  waa  to  be 
no  delivery  in  fact  is  overruled;  Ware  &  Leland  v.  Heiss,  133  Iowa, 
287,  110  N.  W.  595,  denying  recovery  of  money  expended  by  broker 
in  conducting  grain  speculation  for  customer;  Stafford  County  Grain 
Co.  V.  Rock  Milling  etc.  Co.,  94  Kan.  363,  146  Pac.  1140,  in  action  by 
grain  company  to  recover  price,  payment  to  agent  known  to  be  speculat- 
ing is  no  defense;  E.  B.  Cadwell  &  Co.  v.  Lean's  Estate,  169  Mich. 
121,  134  N.  W.  1111,  allowing  recovery  on  note  to  broker  in  settlement 
of  customer's  indebtedness,  where  evidence  shows  transaction  was  not 
gambling;  Overbeck,  Starr  &  Cooke  Co.  v.  Roberts,  49  Or.  41,  87  Pac. 
160,  in  action  by  broker  to  recover  amount  due  on  transactions  for 
customer  on  stock  exchange,  burden  of  proving  transactions  were  mere 
cover  for  differences^  was  on  defendant. 

Distinguished  in  James  v.  Clement,  223  Fed.  400,  138  C.  C.  A.  621, 
contracts  between  cotton  brokers  for  purchases  and  sales  of  cotton 
futures  on  margin  with  understanding  that  they  may  be  satisfied  by  set- 
off without  actual  delivery,  are  not  validated  by  compliance  with  rules 
of  New  York  cotton  exchange  by  executing  contracts  calling  for  actual 
delivery;  Haven  v.  James,  206  Fed.  683,  holding  instructions  defining 
wagering  contracts  in  action  by  broker  to  recover  nfoney  advanced  for 
purchase  of  cotton  for  future  delivery,  were  correct;  Ware  v.  Pearsons, 
173  Fed.  879,  98  C.  C.  A.  364,  holding  express  agreements  in  advance 
between  grain  broker  and  customer  that  no  deliveries  were  to  be  made 
but  settlements  of  differences  were  to  be  made,  rendered  contracts  void 
and  denyins:  recovei'y  of  commissions  and  monev  advanced. 
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OoUoction  of  iBfonnatioii  of  board  of  trade  is  ontitlad  to  protoctUm 
afTOB  thoui^li  it  concema  illegal  acts. 

Approved  in  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  682, 
upholding  act  of  Arkansas  declaring  dealings  in  futnres  on  margins 
gambling,  and  prohibiting  them,  but  refusing  to  enjoin  telegraph  com- 
pany from  aiding  others  to  eng^age  in  gambling;  Dr.  Miles  Medical  Co. 
▼.  Jaynes  Drug  Co.,  149  Fed.  841,  842,  owner  of  patent  medicine  may 
impose  condition  respecting  prices  at  which  same  shall  be  sold  to  others 
and  such  contracts  are  outside  rule  of  restraint  of  trade;  McDearmott 
Commission  Co.  v.  Board  of  Trade,  146  Fed.  961, 8  Ann.  Oai.  769, 7  L.  B.  A. 
(K.  S.)  889,  77  C.  C.  A,  479  (affirming  Board  of  Trade  v.  McDearmott 
Com.  Co.,  143  Fed.  189, 190, 191),  board  of  trade  supplying  subscribers 
with  market  quotations  does  not  surrender  right  of  property  in  same  by 
allowing  subscribers  to  post  quotations  at  their  places  of  business; 
Hartman  v.  John  D.  Park  ft  Sons  Co.,  146  Fed.  378,  upholding  pro- 
visions in  sale  of  secret  process  restraining  its  communication  to  others ; 
Board  of  Trade  ▼.  Cella  Commission  Co.,  145  Fed.  29,  76  C.  C.  A.  28, 
Chicago  board  of  trade  has  property  right  in  quotations  posted  in  its 
exchange  and  is  entitled  to  protection  in  equity  by  injunction  in  pro- 
tecting such  right;  Dr.  Miles  Medical  Co.  v.  Piatt,  142  Fed.  609,  up- 
holding system  of  contracts  under  which  medicine  made  by  sorret 
formula  sold ;  Rubber  Tire  Wheel  Co.  v.  Milwaukee  Rubber  Works  Co., 
142  Fed.  536,  holding  void  patent  license  contracts,  effect  of  which  was 
to  control  prices. 

Oontraets  of  board  of  trade  with  telegraph  company  llmittng  conununi- 
cation  of  (flotations  is  not  violation  of  Anti-trust  Act  of  1890. 

Approved  in  Mannington  v.  Hocking  Valley  Ry.  Co.,  183  Fed.  140, 
Federal  court  has  jurisdiction  of  suit  based  on  violation  of  Sherman 
Anti'tmst  Act  of  1890  regardless  of  citizenship  of  parties;  John  D. 
Park  ft  Sons  Co.  v.  Hartman,  153  Fed.  30,  31,  34,  12  L.  R.  A.  (N.  8.) 
185,  82  C.  C.  A.  158,  holding  system  of  contracts  to  control  sale  of 
unpatented  proprietary  medicine,  affecting  interstate  sales,  is  prima 
facie  illegal  and  refusing  to  enjoin  person  not  party  to  contracts  from 
buying  medicines  from  such  parties  and  reselling  at  his  own  price: 
SUte  V.  Duluth  Board  of  Trade,  107  Minn.  534,  23  L.  R.  A.  (N.  S.)  1260, 
121  N.  W.  406,  Rule  26  of  Duluth  board  of  trade  requiring  members  to 
charge  uniform  and  designated  rate  of  commission  for  selling  grain  for 
nonmembers  is  not  violation  of  State  Anti-trust  Act. 

Distinguished  in  Prest-O-Lite  Co.  v.  Davis,  209  Fed.  923,  enjoininpr 
as  unfair  competition  refilling  of  Prest-O-Lite  gas-tanks  with  Searchlight 
gas  after  pasting  paper  label  on  tanks;  Keystone  Type  Foundry  v. 
Portland  Pub.  Co.,  186  Fed.  693,  108  C.  C.  A.  508,  refusing  to  enjoin 
copying  of  unpatented  design  of  type  as  unfair  competition. 

What   are   illegal   combinations  within  Sherman  Anti-trust   Act. 
Note,  2  AuL  Obb.  959. 
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108  XT.  8.  253-280,  49  L.  Ed.  1040,  25  Sup.  Ot.  644,  UNITED  STATES  Y. 
jncr  TOY. 

Dae  process  does  not  require  Judicial  trial,  and  Congress  may  Intrust 
decision  of  alien's  right  to  enter  to  executive  officer. 

Approved  in  In  re  Can  Pen,  168  Fed.  482,  483,  93  C.  C.  A.  635,  failure 
of  immigration  officers  to  include  in  record  testimony,  taken  on  hearing^ 
relating  to  citizenship  of  Chinese  seeking  entry,  was  denial  of  right  of 
appeal,  and  entitles  him  to  maintain  habeas  corpus  proceedings  to 
secure  fair  hearing;  United  States  v.  New  York  etc.  R.  Co.,  165  Fed. 
746,  act  of  1903  allowing  attorney  general  to  file  certificate  of  im- 
portance giving  precedence  to  equity  suit  to  protect  trade  and  commerce 
against  unlawful  restraints  and  monopolies,  though  discriminatory,  is 
not  invalid. 

Distinguished  in  Chin  Yow  v.  United  States,  208  U.  S.  11,  52  L.  Ed. 
869,  28  Sup.  Ct.  201,  reversing  order  of  deportation  of  Chinese  person 
denied  due  process  by  refusal  to  call  his  witnesses  to  prove  citizenship. 

Finding  of  immigration  officers,  approved  by  Secretary  of  Commerca 
and  liabor,  as  to  right  of  entry  under  ex<Auslon^  and  immigration  acts  is 
final,  in  absence  of  abase  of  discretion. 

Approved  in  Chuoco-Tiaco  v.  Forbes,  228  U.  S.  557,  57  L.  Ed.  966,  33 
Sup.  Ct.  585,  act  of  Philippine  legislature  of  1910  ratifying  action  of 
governor-general  in  ordering  deportation  of  Chinese  was  valid,  and  took 
from  court  jurisdiction  to  enjoin  deportation;  Low  Wah  Suey  v.  Backus, 
225  U.  S.  468,  56  L.  Ed.  1167,  32  Sup.  Ct.  734,  affirming  order  of  de- 
portation of  Chinese  woman  made  upon  finding  of  immigration  officer 
approved  by  Secretary  of  Commerce  and  Labor;  Tang  Tun  v.  Edsell, 
223  U.  S.  675,  682,  56  L.  Ed.  607,  610,  32  Sup.  Ct.  359,  dismissal  of 
appeal  from  decision  of  immigration  officers  denying  entry  to  Chinese 
claiming  citizenship,  by  telegram  of  assistant  secretary  of  commerce  and 
labor  two  days  after  its  submission  was  not  abuse  of  discretion  or 
denial  of  due  process;  Oceanic  Steam  Nav.  Co.  v.  Stranahan,  214  U.  S. 
335,  53  L.  Ed.  1020,  29  Sup.  Ct.  671,  upholding  section  9  of  Alien  Im- 
migration Act  of  1903  authorizing  Secretary  of  Commerce  and  Labor  to 
impose  penalties  upon  transportation  companies  violating  provisions  of 
act  relating  to  bringing  of  aliens  afflicted  with  loathsome  or  contagious 
diseases ;  Moyer  v.  Peabody,  212  U.  S.  84,  53  L.  Ed.  416,  29  Sup.  Ct.  235, 
Governor  of  Colorado  is  final  judge  of  necessity  for  calling  out  National 
Guard  to  suppress  insurrection  and  imprison  those  resisting;  United 
States  V.  Sisson,  230  Fed.  975,  145  C.  C.  A.  168,  holding  decision  of 
Secretary  of  Labor  as  to  citizenship  of  Chinese  person  seeking  entry  is 
final,  and  affirming  order  of  deportation  as  amended  to  read  to  Canada, 
"country  whence  he  came,"  and  not  to  China;  Sibray  v.  United  States, 
227  Fed.  2,  7,  releasing  on  habeas  corpus  Chinese  having  certificate  of 
identity  as  student,  but  ordered  deported  as  laborer;  Chu  Tai  Ngan  v. 
Backus,  226  Fed.  447,  affirming  order  of  deportation  of  Chinese  woman 
within  excluded  classes  under  act  of  1907;  United  States -v.  Horn  Lim, 
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223  Fed.  522,  139  C.  C.  A.  68,  holding  burden  of  proof  in  examination 
before  commissioner  was  on  Chinese  person  alleging  birth  in  United 
States,  but  producing  no  certificate;  Ex  parte  Chin  Loy  You,  223  Fed. 
839,  holding  on  habeas  corpus  proceedings,  that  alien  ordered  deported 
was  not  given  fair  hearing;  Healy  v.  Backus,  221  Fed.  365,  137  C.  C.  A. 
166,  upholding  order  of  immigration  ofEieers  excluding  Hindoo  immi- 
grants as  likely  to  become  public  charge;  United  States  ex  rel.  Gkgiow 
V.  Uhl,  215  Fed.  575,  131  C.  C.  A.  641,  upholding  order  of  deporta- 
tion of  aliens  likely  to  become  public  charge  upon  finding  of  board 
of  inquiry  approved  by  Secretary  of  Labor;   United  States  v.  Horn 
lim,  214  Fed.  463,  reversing  order  of  deportation  of  Chinese  person 
having  certificate  of  admission  as  merchant,  where  testimony    shows 
his  father  was  merchant  and  he  had  pursued  mercantile  trade,  but 
was   arrested  while  cooking  meal  in  laundry;  Ex  parte  Petkos,  212 
Fed.  277,  reversing  order  of  immigpration  officers  for  deportation  of 
alien  afflicted  with  skin  disease  for  want  of  fair  hearing;  Ex  parte 
Young,  211  Fed.  372,  denying  release  on  habeas  corpus  of  aliens  ordered 
deported  under  act   of   1907   for  assisting  and   promising  to  protect 
prostitutes;  Ex  parte  Moola  Singh,  207  Fed.  782,  denying  release  on 
habeas  corpus  of  Hindoos  ordered  deported  under  act  of  1907  after 
full   and   fair  hearing  on   facts   bearing   on   qualifications   to   enter; 
United  States  v.  Ruiz,  203  Fed.  443,  121  C.  C.  A.  551,  releasing  on 
habeas  corpus  alien  held  for  deportation  without  fair  hearing;  Frick  v. 
^wis,  195  Fed.  696,  115  C.  C.  A.  493,  affirming  order  of  deportation  of 
ftlien  resident  returning  after  temporary  absence  under  act  of  1907  ex- 
cluding aliens  attempting  to  bring  prostitute  into  country ;  Siniscalchi  v. 
Thomas,  195  Fed.  705,  115  C.  C.  A.  501,  affirming  order  of  deportation 
pi  alien  resident  returning  after  temporary  absence  as  alien  sharing 
^^  earnings  of  prostitute  and  unlawfully  in  United  States  under  act  of 
^907;  United  States  v.  Martin,  193  Fed.  796,  reversing  order  of  deporta- 
Jofl  of  alien  free  from  mental  or  physical  disability,  following  occupa- 
®^  ®f  nursing  and  not  likely  to  become  public  charge,  where  order 
..^  fliade  on  ground  that  admission  was  secured  by  false  representa- 
.^'^  as  to  her  relationship  to  citizen ;  Prentis  v.  Di  Giacomo,  192  Fed. 
f  a12   q^  c  a..  605,  decision  of  immigration  officers  that  alien  has 
/*    Convicted   of  felony   involving  moral   turpitude   prior   to   entry, 
<lirecting  return  of  alien  to  county  whence  he  came,  approved  by 
^&  Secretary  of  commerce  and  labor,  is  final;  United  States  v.  Lim 
'    1^2   Fed.   648,   decision   of  immigration   officer  permitting  alien 
'^^^  is  not  conclusive  in  proceeding  year  later  to  deport  such  alien 
^J^^^awfully  within  United  States ;  Yee  Ging  v.  United  States,  190  Fed. 
'  ^3,  holding  burden  of  proof  of  citizenship  was  on  Chinese  person 
Wrested  for  being  unlawfully  within  United  States,  and  affirming  order 
oi  deportation ;  United  States  v.  Williams,  190  Fed.  687,  affirming  order 
oi  deportation  of  alien  given  fair  hearing;  Ldm  Sam  v.  United  States, 
189  Fed.  537,  reversing  order  of  deportation  where  government  failed  to 
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impeach  testimony  that  Chinese  person  was  bom  in  San  Francisco; 
United  States  v.  Sprung,  187  Fed-  906,  110  C.  C.  A.  37,  ordering  de- 
portation of  alien  prostitute,  domiciled  in  United  States  for  fifteen 
years,  upon  return  from  visit  to  Europe,  under  act  of  1907;  Sire  v. 
Berkshire,  185  Fed.  970,  affirming  order  of  deportation  of  alien  pros- 
titute who  has  been  in  country  more  than  three  years,  under  amendment 
of  1910  to  Immigration  Act  of  1907;  Gee  Cue  Beng  v.  United  States, 
184  Fed.  386, 106  C.  C.  A.  493,  reversing  order  of  deportation  of  Chinese 
claiming  to  be  citizen,  where  there  was  no  proof  of  noncitizenship; 
Haw  Moy  v.  North,  183  Fed.  90,  92,  105  C.  C.  A,  381,  holding  decision 
of  immigration  officers  that  Chinese  woman  was  entitled  to  enter  as 
native-bom  citizen  was  not  conclusive  in  her  favor  for  three  years 
thereafter,  and  affirming  order  of  deportation  under  act  of  1907,  as 
alien  in  United  States  in  violation  of  law;  United  States  v.  Yuen  Pak 
Sune,  183  Fed.  264,  ordering  deportation  to  China  of  aliens  crossing 
Canadian  border  at  point  other  than  port  of  entry  without  inspection, 
where  such  aliens  cannot  be  returned  to  Canada  for  their  refusal  to 
pay  head  tax  imposed  by  Canadian  authorities;  Edsell  v.  D.  Charlie 
Mark,  179  Fed.  293,  103  C.  C.  A.  121,  finding  of  immigration  officers 
that  Chinese  person  seeking  entry  is  not  native-born  citizen  is  con- 
clusive, and  release  on  habeas  corpus  is  denied;  United  States  v. 
American  Express  Co.,  177  Fed.  738,  reversing  decision  of  board  of 
general  appraisers  sustaining  importer's  protest  against  assessment  by 
collector  of  customs  under  provision  of  Tariff  Act  of  1897  relating  to 
wools;  Ex  parte  Koerner,  176  Fed.  479,  releasing  on  habeas  corpus 
pending  appeal  to  Secretaiy  of  Commerce  and  Labor,  alien  excluded 
for  conviction  after  his  arrival  of  crime  committed  in  country  from 
which  he  came;  Ex  parte  Long  Lock,  173  Fed.  213,  214,  affirming  order 
of  deportation  of  Chinese  person  claiming  to  be  person  entitled  to 
remain  by  judgment  in  former  proceedings,  where  proof  that  he  is 
identical  person  is  insufficient;  United  States  v.  Williams,  173  Fed. 
627,  releasing  on  habeas  corpus  woman  ordered  deported  as  member  of 
excluded  class,  who  is  wife  of  naturalized  citizen;  Botis  v.  Davies,  173 
Fed.  1001,  discharging  on  habeas  corpus  Greek  held  for  deportation  as 
contract  laborer  under  act  of  1903  not  making  executive  decision  final; 
Ex  parte  Lung  Foot,  174  Fed.  70,  72,  Chinese  denied  right  of  re-entry 
as  native  made  after  full  and  fair  hearing,  and  accepting  such  decision 
without  appeal,  cannot  submit  to  deportation,  enter  at  another  port, 
and  have  matter  reconsidered;  Ex  parte  Chin  Hen  Lock,  174  Fed.  286, 
287,  dismissing  habeas  corpus  to  release  Chinese  person  held  for  de- 
portation where  fair  hearing  and  opportunity  to  produce  evidence 
of  citizenship  was  given ;  Ex  parte  Li  Dick,  174  Fed.  683,  685,  dismiss- 
ing habeas  corpus  to  release  Chinese  crossing  Canadian  border  sur- 
reptitiously without  inspection  in  violation  of  act  of  1907,  without  pre- 
judice to  his  right  to  enter  in  lawful  way  upon  proof  that  he  is 
domiciled  merchant;  Looe  Shee  v.  North,  170  Fed.  671,  95  C.  C.  A,  646, 
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afiirming  order  of  deportation  of  alien  Chinese  woman  practicing  prosti- 
tution, though  she  was  entitled  to  enter  as  wife  of  citizen;  In  re  Tang 
Tun,  168  Fed.  490,  93  C.  C.  A.  644,  dismissing  habeas  corpus  proceed- 
ings to  review  denial  of  admission  of  Chinese  claiming  to  be  citizen; 
United  States  v.  Watchorn,  164  Fed.  154,  dismissing  writ  of  habeas 
corpus  to  release  Italian  ordered  deported  by  board  of  special  inquiry 
for  conviction  of  crime  before  arrival,  but  allowing  appeal;  Ex  parte 
Hamagnchi,  161  Fed.  192,  upholding  order  directing  deportation  of 
Japanese  laborer  entering  surreptitiously  at  night  from  Canada  without 
inspection,  as  alien  unlawfully  within  United  States  under  act  of  1907; 
£x  parte  Lung  Wing  Wun,  161  Fed.  212,  dismissing  writ  of  habeas 
eoipus  to  release  Chinese  denied  right  to  re-enter 'after  visit  to  China 
by  immigration  officers  and  Secretary  of  Commerce  and  Labor;  Ex 
parte  Lee  Kow,  161  Fed.  592,  denying  release  on  habeas  corpus  of 
Chinese  excluded  by  order  of  inspector;  In  re  Tang  Tun,  161  Fed.  621, 
reversing  order  of  deportation  of  Chinese  claiming  to  be  native-born 
citizen,  who  was  not  given  fair  hearing  before  inspector  or  on  appeal  to 
Secretary  of  Commerce  and  Labor;  Ex  parte  Chow  Chok,  161  Fed.  632, 
inspector  had  jurisdiction  to  exclude  Chinese  crossing  border  at  point 
remote  from  port  of  entry,  without  hearing  as  to  their  right  to  remain ; 
United  States  v.  Great  Northern  R.  Co.,  157  Fed.  291,  Elkins  Act  of 
1903  prohibiting  rebates  is  not  invalid  as  depriving  shippers  of  prop- 
erty without  due  process  of  law;  Ex  parte  Jong  Jim  Hong,  157  Fed. 
450,  454,  holding  decision  of  immigration  ofiGicer  affirmed  by  Secretary 
of  Commerce  and  Labor  that  Chinese  seeking  entry  is  not  citizen  is 
conclusive  and  denying  release  on  habeas  corpus;  Lewis  Pub.  Co.  v. 
Wyman,  152  Fed.  799,  order  by  Postmaster-general  revoking  right  to 
enter  publication  as  second-class  matter  upon  hearing  limited  to  ques- 
tion as  to  number  of  copies  to  be  entered  as  second  class,  is  void;  In 
re  Tom  Hon,  149  Fed.  845,  where  Chinese  registered  by  collector  as 
native-born,  registration  not  collaterally  attackable  m  deportation  pro- 
ceedings; Ex  parte  McDonald,  49  Mont.  465,  Ann.  Gas.  1916A,  1166, 
Ifc  B.  A.  1915B,  988,  143  Pac.  950,  denying  release  on  habeas  corpus 
of  persons  illegally  tried  by  military  authorities  during  insurrection, 
but  remanding  them  for  trial  according  to  law. 

Explained  in  United  States  v.  Too  Toy,  185  Fed.  840,  841,  holding 
burden  of  proof  of  citizenship  is  on  Chinese  ordered  deported,  and 
affirming  order  of  deportation. 

Distinguished  in  Lim  Jew  v.  United  States,  196  Fed.  742, 116  C.  €.  A. 
364,  decision  of  immigration  officers  admitting  Chinese  on  ground  that 
he  is  native  is  not  res  adjudicata  in  proceeding  to  determine  his  right 
to  remain;  Richards  v.  Meissner,  155  Fed.  137,  in  suit  to  compel  issu- 
ance of  patent  to  complainant  for  invention  for  which  patent  was 
issued  to  defendant,  evidence  is  admissible  to  show  defendant's  patent 
is  void  for  anticipation;  dissenting  opinion  in  United  States  v.  Sprung, 
187   Fed.   911,   110   C.   C.   A.   37,   majority   holding  alien   prostitute 
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domiciled  in  United  States  for  fifteen  years  could  be  deported  upon 
re-entry  after  visit  to  Europe. 

Condition  as  to  admission  of  aliens  is  political  question. 
Approved  in  United  States  v.  Yeung  Chu  Keng,  140  Fed-  751,  Chinese 
discharged  by  United  States  commissioner  cannot  be  again  apprehended 
and  proceeded  against  in  same  District  Court  upon  same  facts. 

Statute  of  1894  making  decision  of  Department  of  Commerce  and 
Labor  final  as  to  right  of  alien  to  enter,  having  been  declared  valid  as 
whole,  exception  when  entry  is  on  ground  of  citizenship  cannot  be  read 
into  act. 

Approved  in  Ex  parte  Wong  Sang,  143  Fed.  149,  following  rule; 
Butts  V.  Merchants'  etc.  Transp.  Co.,  230  U.  S.  137, 138,  57  L.  Ed.  1426, 
1427,  33  Sup.  Ct.  964,  Civil  Rights  Act  of  1876,  having  been  declared 
invalid  as  to  States  and  provisions  not  being  separable  as  to  places 
under  exclusive  jurisdiction  of  Federal  government,  statute  is  void  in 
its  entirety ;  New  York  v.  Reardon,  204  U.  S.  160,  9  Ann,  Oas.  736,  51 
L.  Ed.  422,  27  Sup.  Ct.  188,  tax  on  transfers  of  stock  in  New  York  is 
not  void  because  it  includes  taxes  on  sales  of  stock  of  foreign  corpora- 
tions owned  by  nonresidents;  Illinois  Central  R.  R.  Co.  v.  McKendree, 
203  U.  S.  530,  51  L.  Ed.  305,  27  Sup.  Ct.  153,  order  of  Secretary  of 
Agriculture  purporting  to  fix  quarantine  line  under  Cattle  Contagious 
Disease  Act  applies  in  terms  to  intrastate  as  well  as  interstate  ship- 
ments and  is  void;  Pearson  v.  Williams,  202  U.  S.  285,  286,  50  L.  Ed. 
1081,  1032,  26  Sup.  Ct.  608,  upholding  right  of  Secretary  of  Commerce 
to  order  second  hearing  of  right  of  aliens  to  inquire  into  deportations 
though  first  hearing  in  favor  of  alien;  American  Surety  Co.  v.  Shallen- 
berger,  183  Fed.  638,  act  of  Nebraska  of  1909  making  it  duty  of 
pertain  officers  to  establish  rates  of  premiums  of  fidelity  or  surety  com- 
panies transacting  business  in  State,  and  requiring  revocation  of  author- 
ity of  offending  companies  to  do  business  in  State,  is  void;  St.  Louis 
etc.  R.  Co.  V.  Hadley,  168  Fed.  348,  fact  that  State  statute  regulating 
rates  is  not  enforceable  as  to  particular  road,  because  rates  are  con- 
fiscatory does  not  render  statute  invalid,  but  Missouri  statute  of  1907  is 
confiscatory  and  void  where  none  of  railroads  in  State  can  earn  to  exceed 
three  per  cent  oh  net  income  of  intrastate  business;  Howard  v.  Illinois 
Central  R.  Co.,  148  Fed.  1004,  holding  void  Federal  Railroad  Employers' 
Liability  Act  of  1906;  Ex  parte  Ow  Guen,  148  Fed.  927,  where  returning 
Chinese  merchant  was  deported  because  of  his  former  status  as  unreg- 
istered laborer,  such  decision  was  not  conclusive  against  his  right  to  re- 
enter United  States,  ofiicerj  not  having  investigated  status  as  merchant; 
Sargent  v.  Rutland  R.  Co.,  86  Vt.  338,  85  Atl.  658,  invalid  provisions  of 
act  of  1906  relating  to  demurrage  charges,  not  limiting  them  to  intra- 
state commerce,  are  inseparable,  and  whole  statute  is  void;  dissenting 
opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  515,  52 


459         FIRST  NAT.  BK.  v.  CHICAGO  T.  ft  T.  CO.    198  U.  S.  280-292 

L  Ed.  316,  28  Sap.  Ct.  141,  majority  holding  Employers'  Liability  Act 
of  1906,  including  subjects  not  within  power  of  Congress  is  void. 

Distinguished  in  Moy  Suey  v.  United  States,  147  Fed.  699,  78  C.  C.  A. 
85,  natiTe-bom  Chinese  cannot  be  deported  until  right  of  government 
to  do  so  has  been  determined  in  accordance  with  ordinary  rules  of  evi- 
dence. 

Effect  of  partial  invalidity  of  statute.    Note.  Ann.  Oaa.  1916D,  21. 

Miscellaneous.  Cited  in'  United  States  v.  Mayer,  235  U.  S.  67,  69 
L  Ed.  185,  35  Sup.  Ct.  16,  holding  Supreme  Court  may  not  be  required 
through  certificate  under  section  239  of  Judicial  Code  to  accept  trans- 
fer of  whole  case  or  answer  questions  of  objectionable  generality,  but 
definite  question  may  be  submitted  though  decisive  of  controversy; 
Hertz  V.  Woodman,  218  U.  S.  211,  54  L.  Ed.  1004,  30  Sup.  Ct.  621,  cer- 
tificate under  act  of  1891  is  sufficient  where  it  states  question  and 
desire  of  Circuit  Court  of  Appeals  for  instructions  as  to  effect  of  re- 
pealing act  of  1902  on  taxation  of  legacies  otherwise  taxable  under 
act  of  1898;  Carroll  v.  Greenwich  Ins.  Co.,  199  U.  S.  409,  50  L.  Ed.  249, 
26  Sap.  Ct.  66,  upholding  Iowa  Code,  §  1754,  making  it  unlawful  for 
insurance  companies  to  combine  as  to  rates,  agent's  commissions  or 
manner  of  doing  business;  Wong  Sang  v.  United  States,  144  Fed.  969, 
970,  75  C.  C.  A.  383,  right  to  enter  of  Chinese  refused  admission  can- 
not be  reviewed  by  domiciled  Chinese,  claiming  in  his  own  right  that 
excluded  person  is  his  relative. 

198  U.  B.  280-292,  49  L.  Ed.  1051,  25  8up.  Ct.  603,  FIRST  NATIONAL 
BANK  ▼.  OHICAOO  TITLE  *  TRUST  CO. 

No  appeal  lies  to  Circuit  Court  of  Appeals  from  proceeding  in  bank- 
ruptcy, but  court  is  confined  to  revision  in  matters  of  law  under  section 
24b  of  Bankruptcy  Act. 

Approved  in  Samel  v.  Dodd,  142  Fed.  70,  73  C.  C.  A.  254,  reaffirming 
rule;  Courtney  v.  Shea,  225  Fed.  361,  140  C.  C.  A.  382,  holding  pro- 
ceeding to  recover  money  and  stock  of  bankrupt  transferred  to  wife 
and  third  person  was  proceeding  in  bankruptcy  and  reviewable  under 
section  24b  of  Bankruptcy  Act,  not  appealable  under  section  24a; 
Gibbons  v.  Goldsmith,  222  Fed.  828,  138  C.  C.  A.  252,  whether  bank- 
ruptcy  court  had  jurisdiction  to  determine  adverse  claim  is  reviewable 
by  petition  to  revise  under  section  24b  of  Bankruptcy  Act;  Freed  v. 
Central  Trust  Co.,  215  Fed.  875,  132  C.  C.  A.  7,  holding  writ  of  error 
to  correct  errors  of  bankruptcy  court  may  be  treated  as  petition  to 
revise,  and  reversing  commitment  for  contempt  to  pay  over  money  with> 
out  showing  of  present  ability  to  comply  with  order;  Bernard  v.  Lea, 
210  Fed.  590,  127  C.  C.  A.  219,  reviewing  findings  of  fact  on  appeal 
under  Bankruptcy  Act  and  reversing  decree  establishing  claim  as  lien 
on  property  of  bankrupt ;  Shea  v.  Lewis,  206  Fed.  880,  124  C.  C.  A.  537, 
judgment  of  bankruptcy  court  erroneously  retaining  jurisdiction  to 
determine  adverse  claim  may  be  reviewed  by  petition  to  revise;  Stuart 
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V.  Reynolds,  204  Fed.  712,  123  C.  C.  A.  13,  denying  petition  to  revise 
proceedings  of  bankruptcy  court  and  affirming  order  of  court  reversing 
referee's  order  to  show  cause  for  failure  to  obey  order  to  turn  over 
property,  where  there  was  no  proof  of  ability  to  comply  with  order; 
Barnes  v.  Pampel,  192  Fed.  627,  113  C.  C.  A.  81,  proceeding  by  trustee 
to  set  aside  conveyances  of  real  estate  as  fraudulent  and  to  vacate  lien 
of  mortgage  against  morl^agee,  not  party  to  bankruptcy  proceedings  and 
not  creditor  of  estate,  is  not  reviewable  under  section  24b  and  petition 
to  review  is  dismissed;  In  re  Stewart,  179  Fed.  228,  102  C.  C.  A.  348, 
in  proceeding  to  revise  under  Bankruptcy  Act  of  1898,  Circuit  Court 
of  Appeals  cannot  review  matters  o.f  fact  involved  in  order  requiring 
receiver  to  turn  over  funds  to  trustee;  Schuler  v.  Hassinger,  177  Fed, 
123,  100  C.  C.  A.  639,  orders  of  bankruptcy  court  relating  to  sale  of 
bankrupt's  property  are  not  appealable;  Morehouse  v.  Pacific  Hardware 
etc.  Co.,  177  Fed.  339,  100  C.  C.  A,  647,  order  to  show  cause  in  proceed- 
ing to  punish  for  contempt  in  violating  injunction  of  bankruptcy  court 
in  collateral  matter  is  not  proceeding  in  bankruptcy,  and  is  not  review- 
able on  petition  to  revise ;  Brady  v.  Bernard,  170  Fed.  680,  96  C.  C.  A. 
65^6,  order  of  bankruptcy  court  refusing  to  vacate  adjudication  is  not 
appealable  under  section  24a,  but  reviewable  on  petition  to  revise  under 
section  24b  of  Bankruptcy  Act  of  1898 ;  In  re  Rose  Shoe  Mfg.  Co.,  163 
Fed.  40,  93  C.  C.  A.  461,  holding  order  of  bankruptcy  court  directing 
turning  over  of  proceeds  of  sale  of  property  by  third  person  to  trustee 
is  not  reviewable  by  appeal  under  section  24a  of  Bankruptcy  Act,  but 
treating  appeal  as  petition  for  revision;  In  re  Hecox,  164  Fed.  824,  90 
C.  C.  A.  627,  petition  by  trustee  in  bankruptcy  for  summary  order  on 
receiver  of  State  court  to  deliver  property  is  proceeding  in  bankruptcy 
and  reviewable  on  petition  to  revise;  Locser  v.  Savings  Deposit  Bank 
etc.  Co.,  163  Fed.  216,  89  C.  C.  A.  642,  judgment  of  court  of  bankruptcy 
determining  claim  of  chattel  mortgagee  to  assets  in  hands  of  trustee  is 
bankruptcy  proceeding,  and  appealable  to  Circuit  Court  of  Appeals; 
People's  United  States  Bank  v.  Goodwin,  160  Fed.  733,  cause  improperly 
removed  under  removal  act  cannot 'be  retained  on  ground  that  it  is 
action  against  revenue  officers  that  might  have  been  brought  into  that 
court  by  certiorari  under  Revised  Statutes,  §  643;  McDonald  v.  Camp- 
bell, 161  Fed.  746,  81  C.  C.  A.  101,  arguendo. 

Explained  in  Thomas  v.  Woods,  173  Fed.  689,  690,  19  Ann.  Gas.  1080» 
26  L.  R.  A.  (N.  S.)  1180,  97  C.  C.  A.  635,  decision  of  bankruptcy  court 
on  petition  of  trustee  to  have  adverse  claims  and  liens  declared  void 
and  for  sale  of  property  free  from  liens,  is  reviewable  by  appeal. 

Distin^ished  in  Coder  v.  Arts,  213  U.  S.  234,  16  Ann.  Oas.  1008»  58 
L.  Ed.  777,  29  Sup.  Ct.  436,  where  claimant  asserts  lien  against  bank- 
rupt's estate  which  would  be  defeated  by  trustee's  construction  of 
Bankruptcy  Act,  and  lien  is  allowed,  appeal  lies  to  Circuit  Court  of 
Appeals  and  also  to  Supreme  Court  as  amount  exceeds  two  thousand 
dollars;  Hatch  v.  Curtin,  164  Fed.  793,  83  C.  C.  A.  495,  in  suit  to  de- 
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termine  title  to  assets  as  between  testamentary  trustee  and  trustee  in 
bankruptcy,  proposition  that  proceeding  was  summary  was  sufficiently 
waived  to  give  Circuit  Court  of  Appeals  jurisdiction  on  appeal. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 

Note,  16  Ann.  Oas.  1016. 
Beview  of  controversies  arising  in  or  in  course  of  bankruptcy  pro- 
ceedings.   Note,  10  L.  R.  A.  (N.  8.)  766. 

Bankruptcy  court  has  no  jnzlsdlctloii  to  datannlne  adverse  claims  to 
prcq^erty  not  In  posBesslon  of  aaslgnee  in  bankruptcy  by  lammary 
proceedings^ 

Approved  in  Whitney  v.  Wenman,  198  U.  8.  552,  49  L.  Ed.  1161,  25 
Sup.  Ct.  778)  reaffirming  rule;  Babbitt  v.  Dntcher,  216  U.  S.  105,  17 
Ann.  Oas.  969,  54  L.  Ed«  403,  30  Sup.  Gt.  372,  bankruptcy  court  may 
eompel  delivery  of  corporate  records  and  stock-books  of  corporation 
by  summary  proceeding;  Frank  v.  Vollkommer,  205  IT.  S.  529,  61  L.  Ed. 
915,  27  Sup,  Ct.  596,  possession  by  bankruptcy  court  of  proceeds  of 
sale  of  mortgaged  chattels  does  not  deprive  State  court  of  jurisdiction 
to  set  aside  mortgage  as  fraudulent;  In  re  Schmick  Handle  &  Lumber 
Co.,  233  Fed.  449,  bankruptcy  court  having  possession  of  fund  from 
sale  of  lumber,  manufactured  from  timber  by  claimant,  may  determine 
by  summary  proceeding  whether  claimant  or  bankrupt's  estate  is  en- 
titled to  it;  In  re  Interocean  Transp.  Co.,  232  Fed.  409,  410,  bank- 
ruptcy court  cannot  stay  action  in  State  court  for  money  had  and  re- 
ceived against  stakeholder  having  possession  of  fund  claimed  by  trustee 
in  bankruptcy;  In  re  Lathrop,  Haskins  ft  Co.,  223  Fed.  918,  139 
C.  C.  A.  392,  upholding  order  of  bankruptcy  court  requiring  daimanta 
to  give  notice  of  claims  within  prescribed  time;  Courtney  v.  Fidelity 
Trust  Co.,  219  Fed.  67, 134  C.  C.  A.  595,  right  of  lessor  having  statutory 
lien  on  personal  property  of  tenant  on  rented  premises  for  year's  rent 
extends  to  proceeds  of  sale  of  property  by  bankrupt  lessee's  trustee;. 
Galbraith  v.  Robson-Hilliard  Grocery  Co.,  216  Fed.  845,  847,  133  C.  C.  A. 
46,  where  bankrupt's  trustee  has  possession  of  bankrupt's  reiil  prop- 
erty located  in  another  State,  bankruptcy  court  may  determine  validity 
of  mortgage  to  secure  pre-existing  indebtedness  of  bankrupt;  Speara 
▼.  Frenchton  etc.  R.  Co.,  213  Fed.  786,  130  C.  C.  A.  442,  referee  has  no 
jurisdiction  to  determine  by  summary  proceeding  railroad's  claim  to 
property  in  railroad's  possession  alleged  to  belong  to  bankrupt;  In  re 
Radley  Steel  Const.  Co.,  212  Fed.  464,  alleged  lien  against  bai^rupt's 
deposit  in  bank  is  adverse  claim  and  cannot  be  determined  on  motion; 
In  re  Shea,  211  Fed.  367,  370,  wife  of  bankrupt  purchasing  building 
association  stock  from  savings  given  her  by  bankrupt  for  household 
expenses  has  adverse  claim  which  she  is  entitled  to  have  tried  in  plenary 
proceeding;  Shea  v.  Lewis,  206  Fed.  882,  124  C.  C.  A.  537,  wife  pur- 
ehasing  property  with  proceeds  of  land  acquired  under  homestead  laws 
and  conveyed  to  her  when  not  subject  to  liens  has  substantial  adverse 
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claim  which  can  only  be  determined  in  plenary  suit;  In  re  Blum,  202 
Fed.  886,  121  C.  C.  A.  241,  bankrupt's  wife  claiming  money  in  her 
possession  as  her's  in  her  own  rt^ht  is  entiUed  to  adjiidication  of  claim 
in  plenary  suit;  In  re  F.  M.  A;  S.  Q.  Oariifiie,  lf9  Fed.  tt4,  vevarexng 
order  of  referee  setting  aside  transfer  of  choses  in  action  by  bankrupt 
to  receiver  of  bank;  In  re  Franklin  Suit  &  Skirt  Co.,  197  Fed.  599, 
affirming  order  of  referee  made  before  adjudication  of  bankruptcy  to 
compel  third  persons  to  turn  over  property  of  bankrupt  to  trustee; 
In  re  Logan,  196  Fed.  683,  686,  affirming  order  of  referee  requiring 
conveyance  of  farm  and  personal  property  to  trustee  in  bankruptcy, 
where  actual  possession  was  in  bankrupt  and  legal  title  had  been  con- 
veyed to  third  person  to  defraud  creditors;  In  re  Mimms  &  Parham, 
193  Fed.  278,  where  trustee  is  not  in  actual  possession,  adverse  claim 
of  ownership  in  fee  simple  to  land  must  be  determined  by  plenary  suit, 
not  by  summary  proceeding  in  bankruptcy;  In  re  Howe  Mfg.  Co.,  193 
Fed.  628,  trustee  of  bankrupt  corporation  cannot  enforce  liability  for 
unpaid  stock  subscription  in  sunuuary  proceeding;  In  re  Rathman,  183 
Fed.  918,  920,  921,  926,  106  G.  C.  A.  253,  bankruptcy  court  has  no 
jurisdiction  to  take  from  receiver  of  State  court  appointed  to  enforce 
claim  of  mortgage  lien,  actual  possession  thereof,  and  proceed  by  sum- 
mary proceeding  to  adjudicate  claim  to  liens;  In  re  Stewart,  179  Fed. 
225,  102  C.  C.  A.  348,  assignee  for  benefit  of  creditors  under  State  law 
having  possession  of  proceeds  after  sale  does  not  hold  adversely  to 
trustee  in  bankruptcy,  and  where  he  submits  account  to  bankruptcy 
court,  such  court  may  make  sunmiary  order  requiring  him  to  turn  over 
funds  to  trustee;  Clay  v.  Waters,  178  Fed.  392,  21  Aim.  Oaa.  897,  101 
C.  C.  A.  645,  taking  and  concealing  of  bankrupt's  property  in  his 
possession  at  time  of  adjudication  by  person  having  np  lien  or  adverse 
claim  is  punishable  as  contempt;  In  re  Levin,  176  Fed.  179,  99  C.  C.  A. 
531,  construing  provisions  of  Bankruptcy  Act  of  1898  with  reference 
to  similar  language  of  act  of  1867  and  holding  bankruptcy  court  had 
authority  to  extend' time  for  entering  objection  and  filing  specifications, 
although  ten  days  had  already  passed;  In  re  Hay  den,  172  Fed.  625, 
referee  had  no  jurisdiction  in  summary  proceeding  to  determine  merits 
of  adverse  claim  and  dismiss  trustee's  petition  to  recover  property; 
In  re  Hersey,  171  Fed.  1001,  reversing  order  of  referee  requiring  ad- 
verse claimant  to  turn  over  money  of  bankrupt  in  his  possession  before 
bankruptcy  with  prejudice  to  trustee's  right  to  sue  in  court  of  plenary 
jurisdiction  to  determine  right  to  fund;  In  re  Rose  Shoe  Mfg.  Co.,  168 
Fed.  41,  93  C.  C.  A.  461,  where  property  of  bankrupt  is  taken  from 
possession  of  trustee  by  adverse  claimant,  referee  may  by  summary 
order  require  return  of  property  or  proceeds  of  sale ;  In  re  Horgan,  164 
Fed.  416,  90  C.  C.  A.  553,  lien  of  surety  for  sum  expended  in  litigation 
on  amount  deposited  for  their  liability  on  bail  bond  was  adverse  claim 
not  determinable  in  summary  proceeding  by  bankruptcy  court;  In  re 
Walsh  Bros.,  163  Fed.  353,  357,  referee  in  bankruptcy  has  not  jurisdic- 
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tion  to  determine  by  summary  proceeding  rights  of  adverse  claimant 
acquiring  possession  prior  to  bankruptcy;  Wallace  v.  Jefferson  County 
Sav.  Bank,  157  Fed.  839,  85  C.  C.  A.  202,  bankruptcy  court,  under  act 
of  1903,  had  jurisdiction  of  suit  by  trustee  to  determine  right  to 
proceeds  of  insurance  policy  assigned  by  bankrupt  within  four  months 
of  bankruptcy  and  after  loss;  O'Dell  v.  Boyden,  150  Fed.  732,  737, 
738,  10  Ann.  Gas.  239,  80  C.  C.  A.  397,  membership  in  stock  exchange 
being  property  of  estate  in  custody  of  bankruptcy  court,  is  within  ex- 
clusive jurisdiction  of  court,  and  any  order  made  therein  is  reviewable 
only  on  petition  and  not  by  appeal;  In  re  Throckmorton,  149  Fed.  140, 
79  C.  C.  A.  15,  on  petition  to  Circuit  Court  of  Appeals  to  review  orders 
in  bankruptcy  <mly  questions  of  law  considered;  In  re  McMahon,  147 
Fed.  687,  688,  689,  77  C.  C.  A.  668,  proceedings  in  bankruptcy  court 
on  trustee's  petition  to  sell  realty  and  to  determine  rights  of  alleged 
lienholder  are  reviewable  on  revisory  petition;  Ex  parte  Chicago  Title 
&  Trust  Co.,  146  Fed.  742,  77  C.  C.  A.  408,  decree  in  bankruptcy  entered 
by  District  Court  upon  mandate  from  Circuit  Court  of  Appeals,  not 
conforming  to  mandate,  compliance  may  be  enforced  by  mandamus; 
In  re  Hertens,  142  Fed.  445,  73  C.  C.  A.  561,  order  requiring  bankrupt 
to  assign  to  his  trustee  certain  life  insurance  policies  is  reviewable,  on 
revisory  petition;  Brumby  v.  Jones,  141  Fed.  320,  322,  72  C.  C.  A.  466, 
denying  District  Court's  equity  jurisdiction  to  entertain  plenary  suit 
to  cancel  satisfaction  of  mortgage  and  declare  trust  in  mortgaged 
property;  Steiner  v.  Marshall,  140  Fed.  711,  72  C.  C.  A.  103,  petition 
to  review  proceedings  in  bankruptcy  in  matters  of  law  must  set  out 
facts  on  which  matters  of  law  sought  to  be  reviewed  arise;  Tube  City 
Min.  etc.  Co.  v.  Otterson,  16  Ariz.  316,  146  Pac.  207,  where  suit  in 
State  court  to  foreclose  mortgage  on  specific  property  is  begun  before 
filing  of  petition  in  bankruptcy,  court  may  decree  foreclosure  and  sale, 
and  pay  debt  without  interference  from  bankruptcy  court;  Maryman 
V.  Dreyfus,  117  Ark.  22,  174  S.  W.  551,  allowance  of  claim  by  referee 
in  bankruptcy  is  not  judgment  within  statute  limiting  actions  on 
judgments  to  ten  years;  Earl  v.  Jacobs,  177  Mich.  168,  142  N.  W.  1080, 
trustee  in  bankruptcy  substituted  as  complainant  in  pending  suit  by 
bankrupt  to  recover  personal  property  occupies  same  position  as  bank- 
rupt, and  it  was  error  for  State  court  to  order  sale  of  property  under 
rules  of  bankruptcy  court ;  Skilton  v.  Codington,  185  N.  Y.  85,  77  N.  E. 
791,  when  personal  property,  covered  by  chattel  mortgage,  is  sold 
by  order  of  bankruptcy  court,  mortgage  holder  may  sue  trustee  in  State 
court  to  establish  his  claim;  Love  v.  Export  Storage  Co.,  143  Fed.  17, 
74  C.  C.  A.  155,  arguendo. 

Distinguished  in  Mason  v.  Wolkowich,  150  Fed.  702,  703,  10  L.  B.  A. 
(N.  8.)  765,  80  C.  C.  A.  435,  proceedings  by  trustee  to  oompei  payment 
to  him  of  proceeds  of  bankrupt's  assets  are  reviewable  by  appeal  and 
not  by  revisory  petition;  Homer-Gaylord  Co.  v.  Miller,  147  Fed.  302, 
opbolding  bankruptcy's  court's  jurisdiction  after  petition  and  before 


198  U.  S.  292-298       NOTES  ON  U.  S.  REPORTS.  464 

adjudication  of  bill  by  creditors  for  appointment  of  receiver;  Security 
Warehouse  Co.  v.  Hand,  143  Fed.  38,  74  C.  C.  A.  186,  bill  to  establish 
right  of  bankrupt  petitioner  to  certain  property  presents  controversy 
arising  in  course  of  bankruptcy  proceedings,  and  is  reviewable  by  appeal. 

What  amounts  to  adverse  holding  of  property  acquired  from  bank- 
rupt.   Note,  8  L.  R.  A.  (N.  8.)  1284. 

Failure  of  adverse  claimant  to  abandon  claima  to  property  net  In  pea- 
session  of  receiver  after  ovesniUng  of  objection  to  Jnilsdiction  does  not 
amonnt  to  waiver. 

Approved  in  In  re  Hayden,  172  Fed.  626,  adverse  claimant  did  not 
waive  objection  to  jurisdiction  of  referee  to  determine  claim  by  implied 
consent  to  decision  on  merits  from  general  appearance,  answer  and 
participation  in  hearing. 

Issuance  and  delivery  by  private  warehouseman  of  receipt  for  own 
property  as  transfer  of  possession  essential  to  valid  pledge. 
Note,  SO  L.  R  A.  (N.  8.)  554. 

Miscellaneous.  Cited  in  Norris  v.  Johnson,  232  U.  8.  715,  68  L.  Ed. 
811,  34  Sup.  Ct.  330,  dismissing  for  want  of  jurisdiction;  Ex  parte 
First  Nat.  Bank  of  Chicago,  207  tJ.  S.  64,  52  L.  Ed.  106,  28  Sup.  Ct. 
23,  decree  of  District  Court  for  transfer  to  certain  adverse  claimants 
part  of  proceeds  of  sale  of  property  not  in  possession  of  trustee  in 
bankruptcy  without  prejudice  to  rights  of  trustee  ''if  this  court  shall 
so  authorize"  to  litigate  right  to  recover  funds  was  sufficient  com- 
pliance with  mandate  of  Supreme  Court ;  Chicago  Title  etc.  Co.  v. 
National  Storage  Co.,  260  111.  490,  493,  494,  103  N.  E.  230,  231,  decision 
of  Federal  Court  in  bankruptcy  that  it  has  no  jurisdiction  of  suit  by 
trustee  in  bankruptcy  against  third  parties  to  recover  assets  not  in 
possession  of  bankrupt  at  time  of  filing  petition  constitutes  estoppel 
by  verdict  as  to  question  of  possession  in  suit  between  parties  in  State 
court. 

196   V.    S.   292-298,   49   L.   Ed.    1056,  25  Sup.  Ot  691,  EMPISE  STATE- 
IDAHO  MIN.  9c  DEV.  CO.  V.  HANLEY. 

Supposed  constitutional  question  cannot  be  Invoked  as  ground  for 
appeal  ftom  Circuit  Court  of  Appeals  where  sucli  question  was  decided  in 
favor  of  appellant. 

Approved  in  Richey  v.  Cleveland  etc.  R.  Co.,  176  Ind-  660,  47 
L.  R.  A.  (N.  S.)  121,  96  N.  E.  700,  injury  to  railway  section-man 
resulting  from  sudden  stopping  of  handcar  by  foreman  did  not  arise  in 
operation  of  railroad  train  within  Employers'  Liability  Act  of  1908. 

Miscellaneous.  Cited  in  Chemung  Min.  Co.  v.  Hanley,  U  Idaho,  305, 
309,  81  Pae.  620,  621,  reciting  history  of  litigation* 
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198  U.  8.  299-310,  49  L.  Ed.  1069,  26  Sap.  Ot  686,  OLD  DOMINION  8.  8. 
CO.  V.  VmOINIA. 

Artificial  sttofl  created  by  section  4141,  Beylsed  Statutes,  may  contiol 
place  of  taxation  in  alM«nce  of  actual  situs  elsewbere. 

Approved  in  Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  372,  56 
L.  Ed.  806,  32  Sup.  Ct.  499,  machinezy  and  boats  used  in  dredging  work 
by  comx>any  in  canying  out  contract  with  •United  States  have  acquired 
situs  in  and  are  taxable  by  Porto  Rico;  Ayer  etc.  Tie  Co.  v.  Kentucky, 
202  U.  S.  422,  423,  50L.  Ed.  1087,  26  Sup.  Ct.  678,  situs  of  vessel  en- 
gaged in  interstate  commerce  for  tax  purposes  is  not  determined  by 
place  of  enrollment  as  marked  on  stem  but  by  domicile  of  owner; 
Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  206,  60  L.  Ed.  154,  26 
Sup.  Ct.  36,  taxing  rolling  stock  of  domestic  corporation  used  per- 
manently in  business  out  of  State  is  denial  of  due  process;  Foppiano  v. 
Speed,  199  U.  S.  520,  50  L.  Ed.  292,  26  Sup.  Ct.  138,  upholding  exaction 
of  liquor  tax  for  running  bar  on  interstate  boat  while  vessel  is  at  port 
of  taxing  State;  Rockefeller  ▼.  O'Brien,  224  Fed.  552,  tangible  personal 
property  of  nonresident  situated  in  State  b  taxable  in  State,  but  in- 
tangible personal  property  of  nonresident  cannot  be  taxed;  United 
States  v.  Billings,  190  Fed.  367,  tax  imposed  by  Tariff  Act  of  1909  on 
foreign  built  yacht  owned  by  citizen  of  United  States  is  not  applicable 
to  yacht  of  citizen  domiciled  in  foreign  country  and  using  yacht  in 
foreign  waters;  Berwind- White  Coal  Min.  Co.  v.  Metropolitan  S.  S.  Co., 
166  Fed.  786,  act  of  New  Jersey  of  1867  giving  lien  on  vessel  for  work 
or  material  applies  to  vessel  owned  outside  of  State  whose  unfinished 
hull  is  brought  into  State  for  completion,  and  lien  follows  vessel  into 
foreign  jurisdiction;  Town  of  Fairbanks  v.  Independent  Meat  Market, 
4  Alaska,  151,  town  cannot  tax  stock  in  slaughter-house  located  outside 
of  town,  belonging  to  market  within  town,  except  that  which  is 
slaughtered  and  brought  within  town  for  sale;  Olson  v.  San  Francisco, 
148  Cal.  84,  82  Pac.  852,  vessel  engaged  in  pelagic  commerce  taxable 
in  San  Francisco,  where  managing  owner  lived,  although  she  had  never 
been  in  California  waters;  Bellows  Falls  Power  Co.  v.  Commonwealth, 
222  Mass.  56,  Ann.  Gas.  19160,  834,  109  N.  E.  894,  State  may  tax  shares 
of  stock  of  foreign  corporation  owned  by  resident;  Tobey  v.  Kip,  214 
Mass.  479,  101  N.  E.  J999,  yacht  situated  within  State  and  belonging  to 
nonresident  is  taxable  under  statute  of  1909;  De  Rochemont  v.  New 
Vork  Cent.  etc.  R.,  75  N.  H.  160,  139  Am.  St.  Rep.  673,  29  L.  R.  A, 
fN.  S.)  629,  71  Atl.  869,  freight-cars  of  interstate  railroad  when  not 
in  actual  use  may  be  attached;  City  of  Galveston  v.  J.  M.  Guffey  Pet- 
rolenm  Co.,  51  Tex.  Civ.  646,  113  S.  W.  587,  vessels  owned  by  residents 
of  Galveston,  but  having  actual  situs  elsewhere,  are  not  taxable  by 
city;  Canadian  Pacific  Ry.  Co.  v.  King  County,  90  Wash.  43,  155  Pac. 
418,  State  may  tax  roiling  stock  of  foreign  railroad  used  within  State, 
though  use  is  interstate;  North  American  Dredging  Co.  v.  Taylor,  56 
XIX— 80 
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Wash.  568,  29  L.  R.  A.  (N.  S.)  105,  106  Pac.  164,  holding  situs  of  self- 
propelling  steam  dredger  enrolled  at  port  of  New  Jersey,  was  connty 
of  Washington,  in  which  it  was  engaged  in  carrying  out  government 
contract,  and  affirming  judgment  for  taxes. 

Distinguished  in  Southern  Pac.  Co.  v.  Kentucky,  222  U.  S.  67,  68,  69, 
72,  77,  56  L.  Ed.  98,  99,  100,  102,  32  Slip.  Ct.  13,  vessels,  owned  by 
Kentucky  corporation,  engaged  in  coastwise  trade  and  enrolled  in  port 
of  New  York,  with  name  "New  York"  painted  on  stems,  and  never 
having  entered  port  of  Kentucky,  are  taxable  in  Kentucky;  Callender 
Navigation  Co.  v.  Pomeroy,  61  Or.  353,  122  Pac.  761,  boats  of  Wash- 
ington corporation  engaged  in  interstate  conunerce  between  Washington 
and  Oregon  are  not  taxable  in  Oregon ;  Commonwealth  v.  Southern  Pac. 
Co.,  134  Ky.  420,  20  Aim.  Oas.  965,  120  S.  W.  312,  vessels  owned  by 
Kentucky  corporation  engaged  in  interstate  commerce  between  New 
York  and  New  Orleans,  and  having  no  situs  in  those  ports,  are  taxable 
in  Kentucky;  dissenting  opinion  in  Qromer  v.  Standard  Dredging  Co., 
224  U.  S.  375,  377,  378,  66  L.  Ed.  807,  808,  32  Sup.  Ct.  499,  majority 
holding  machinery  and  boats  used  in  carrying  out  contract  of  dredging 
company  with  United  States  have  acquired  situs  in  and  are  taxable  in 
Porto  Rico. 

Situs  of  vessels  for  purpose  of  taxation.    Note,  20  Aim.  Gas.  968. 

Where  ships  are  taxable.    Note,  29  L.  R.  A.  (N.  S.)  106,  109. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  cor- 
porations.   Note,  69  L.  R.  A.  442,  448,  449. 

198   n.    8.    310^17,    49   !■.    Ed.    1064,   25    Sup.    Ot.    660,    THOMPSON    T. 
DABDEN. 

Adoption  of  compulsory  pilot  regulations  by  State  does  not  vtolate 
Federal  Constitution. 

Approved  in  Canada  Atlantic  Transit  Co.  v.  Chicago,  210  Fed.  11, 
126  C.  C.  A.  587,  upholding  Chicago  ordinance  limiting  speed  of  ves- 
sels in  Chicago  River  when  passing  bridges,  and  requiring  vessels  hav- 
ing certain  capacity  to  have  assistance  of  tugs. 

198    U.    a    317-341,    49    I*.    Ed.    1066,    26    Sup.    Ot.    679,    HABDINO    T. 
HABBINO. 

Decree  for  separate  maintenance  of  wife  in  BUnois,  entered  on  consent, 
is  conclusive  upon  husband  in  California  courts  on  issue  of  whetlier  separa- 
tion was  wlllfnl  desertion. 

Approved  in  Haddock  v.  Haddock,  201  U.  S.  567,  109  Am.  St.  Rep. 
266,  50  L.  Ed.  868,  26  Sup.  Ct.  525,  mere  domicile  in  State  of  one  spouse 
does  not  give  jurisdiction  to  decree  divorce  against  nonappearing  non- 
resident defendant  served  by  publication;  Irose  v.  Balla,  181  Ind.  497, 
104  N.  E.  854,  holding  in  action  on  Illinois  judgment,  warrant  of  attor- 
ney to  confess  judgment  contained  in  promissory  note  payable  in  In- 
diana is  void  as  contrary  to  public  policy;  Bleakley  v.  Barclay,  75  Kan. 
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477,  10  L.  R.  A.  (K.  S.)  230,  89  Pae.  912,  judgment  in  habeas  corpus 
proeeedingB  determining  right  to  custody  of  child  is  bar  to  subsequent 
proceedings  to  recover  possession  of  child ;  Converse  v.  Ayer,  197  Mass. 
453,  84  K.  £.  99,  in  action  in  Massachusetts  against  stockholder  in 
Minnesota  corporation,  judicial  construction  by  that  State  of  its  own 
Constitution  is  binding;  Kelly  v.  Kelly,  118  Va.  379,  380,  87  S.  E.  568, 
569,  decree  of  Massachusetts  court  that  wife  left  husband  for  justifiable 
cause  is  bar  to  proceedings  in  Virginia  for  divorce  by  husband  on 
ground  of  desertion;  In  re  Harris'  Estate,  82  Vt.  216,  72  Atl.  919, 
judgment  by  consent  settling  final  account  of  executors  of  will  giving 
property  in  trust  is  final,  and  matters  covered  thereby  are  not  open 
on  distribution  of  trust  estate  at  termination  of  trust ;  Loeper  v.  Loeper, 
81  Wash.  457,  458,  142  Pac.  1139,  judgment  in  suit  for  separate  main- 
tenance is  bar  to  subsequent  action  for  divorce  in  which  husband's 
daughter  is  joined;  dissenting  opinion  in  Converse  v.  Hamilton,  136 
Wis.  592,  118  N.  W.  191,  majority  denying  enforcement  of  liability  in 
action  by  receiver  against  Wisconsin  citizen  to  collect  assessment  made 
by  Minnesota  court. 

Distinguished  in  Israel  v.  Israel,  148  Fed.  580,  8  Ann.  Gas.  697,  9 
L.  K  A.  (N.  S.) .  1168,  79  C.  C.  A.  32,  decree  for  alimony  and  costs 
Will  support  action  in  another  State  for  sums  due  at  time  of  its  rendi- 
tion, but  not  with  respect  to  fujhire  payments;  State  v.  Westmoreland; 
76  S.  C.  149,  8  L.  R.  A.  (N.  S.)  842,  56  S.  E.  674,  judgment  of  divorco 
in  foreign  State  may  be  collaterally  attacked  by  showing  that  plaintiff 
was  not  citizen  of  such  State  but  of  State  of  forum  when  judgment 
was  obtained;  Buzzo  v.  Buzzo,  45  Utah,  628,  148  Pac.  363,  court  may 
reduce  allowance  of  forty  dollars  a  month  alimony,  although  husband 
admitted  in  pleadings  that  forty  dollars  was  reasonable  amount. 

Doctrine  of  res  judicata  as  applicable  to  divorce  proceedings.   Note, 
Ann.  Oas.  1916B,  877,  903,  907,  912,  913. 

Miscellaneous.  Cited  iif  Harding  v.  Harding,  148  Cal.  398,  403,  83 
Pac.  434,  437,  reciting  history  of  litigation. 

198  U.  8.  341-361,  49  L.  Ed.  1077,  25  Sup.  Ot.  669,  DEUIlWABE,  Ik  &  W. 
B.  B.  CO.  ▼.  PENNSY1.VANIA. 

Tax  upon  value  of  capital  stock  of  corporation  including  value  of 
property  outside  of  State  is  taking  of  property  without  due  process  of  law. 
Approved  in  Provident  Sav.  etc.  Society  v.  Kentucky,  239  U.  S.  112, 
K  B.  A.  1916G,  572,  60  L.  Ed.  170,  36  Sup.  Ct.  37,  tax  on  premiums 
collected  on  policies  of  residents  of  Kentucky  after  insurance  company 
has  ceased  to  transact  business  within  State  is  void;  New  York  Life 
Ins.  Co.  V.  Head,  234  U.  S.  162,  58  L.  Ed.  1265,  34  Sup.  Ct.  879,  statute 
of  Missouri  regulating  loans  on  life  policies  by  company  issuing  policy 
does  not  affect  modifying  contract  made  subsequent  to  loan  by  insured 
and  company,  neither  of  whom  are  residents  of  Missouri;  Selliger  v. 
Kentucky,  213  U.  S.  203,  53  L.  Ed.  763,  29  Sup.  Ct.  449,  State  cannot 
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tax  warehouse  receipts  representing  goods  exported  to  foreign  country; 
Buck  V.  Beach,  206  U.  S.  400,  61  L.  Ed.  1111,  27  Sup,  Ct.  712,  mortgage 
notes  made  and  payable  in  Ohio  and  secured  by  prop^ty  in  that  State, 
owner  of  which  resides  in  New  York,  are  not  taxabl#«A  Indiana  where 
they  are  deposited  for  safekeeping;  Chicago  etc.  Ry.  Co.  v.  Babeock, 
204  U.  S.  592,  61  L.  Ed.  638,  27  Sup.  Ct.  326,  refusing  to  cancel  assess- 
ments for  alleged  invalidity  in  including  value  of  terminals  owned 
outside  of  State ;  New  York  etc.  R.  B.  Co.  v.  Miller,  202  U.  S.  596,  597, 
50  L.  Ed.  1159,  1160,  26  Sup.  Ct.  714,  interstate  commerce  not  inter- 
fered with  by  State  regulation  because  no  deduction  is  allowed  from 
capital  *  stock,  portion  of  same  being  absent  from  State;  Powers  v. 
Detroit  etc.  Ry.  Co.  201  U.  S.  560,  50  L.  Ed.  866,  26  Sup.  Ct.  556,  Michi- 
gan statute  of  1885,  providing  for  tax  of  one  per  cent  of  capital  stock 
of  street  railway  in  lieu  of  other  taxes  created  contract  between  com- 
pany and  State;  Union  etc.  Transit  Co.  v.  Kentucky,  199  U.  S.  202, 
210,  50  L.  Ed.  163-156,  26  Sup.  Ct.  36,  due  process  of  law  denied  Ken- 
tucKy  corporation  assessed  by  State  upon  rolling  stock  permanently 
outside  State;  Central  of  Georgia  Ry.  Co.  v.  Wright,  166  Fed.  157, 
pledge  by  Georgia  corporation  of  stock  in  foreign  corporation  to  New 
York  trust  company  does  not  transfer  situs  of  stock  to  New  York, 
and  stock  is  taxable  in  Georgia;  Town  of  Fairbanks  v.  Independent 
Meat  Market,  4  Alaska,  150,  town  cannot  tax  stock  in  slaughter-house 
located  outside  of  town,  belonging  to  market  within  town,  except  that 
slaughtered  and  brought  within  town  for  sale;  Commonwealth  v.  B.  F. 
Avery  &  Sons,  163  Ky.  829,  174  S.  W.  518,  accounts  receivable  of  do- 
mestic corporation  on  deposit  in  local  banks  in  towns  of  selling  a^n- 
cies  in  other  States  are  not  taxable  by  State;  Commonwealth  v.  West 
India  Oil  ReHning  Co.,  138  Ky.  830,' 36  L.  R.  A.  (N.  S.)  295,  129  S.  W. 
301,  statute  of  Kentucky  in  so  far  as  it  attempts  to  tax  domestic  corpora- 
tion's tangible  or  intangible  personal  property  located  in  Cuba  and  Porto 
Rico  is  invalid ;  Bellows  Falls  Power  Co.  v.^  Commonwealth,  222  Mass. 
56,  Ann.  Gas.  19160,  834,  109  N.  E.  894,  State  may  tax  shares  of  stock 
of  foreign  corporation  owned  by  resident;  Hawley  v.  City  of  Maiden, 
204  Mass.  140,  90  N.  E.  416,  upholding  statute  taxing  shares  of  capital 
stock  of  resident  of  State  in  foreign  corporation;  Kingsbury  v,  Chapin, 
196  Mass.  537,  13  Ann.  Gas.  738,  82  N.  E.  702,  stock  of  railroad  incor- 
porated in  Massachusetts  and  owning  property  in  Massachusetts  and 
in  other  States  should  be  valued  on  basis  of  property  owned  within 
State  for  purposes  of  collateral  inheritance  tax;  American  Glue  Co.  v. 
Commonwealth,  195  Mass.  530,  122  Am.  St  Rep.  268,  81  N.  E.  302, 
under  act  of  1903  domestic  corporation  is  not  entitled  to  deduct 
part  of  value  of  corporate  franchise  as  property  situated  in  another 
State;  Commonwealth  v.  Westing:house  Airbrake  Co.,  251  Pa.  St.  15, 
95  Atl.  808,  Pennsylvania  corporation  owning  property  of  subsidiary 
companies  outside  of  State  is  exempt  from  taxation  on  such  property, 
but  is  not  exempt  from  tax  on  shares  of  foreign  corporations;  New 
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York  Life  Ins.  Co.  v.  Bradley,  83  S.  G.  431/66^8.  E.  437,  tax  under 
Civil  Code^  1902,  on  gross  income  in  State  of  foreign  insurance  com- 
panies, not  limited  to  property  in  State,  ia  roid;  dissenting  opinion 
in  Qromer  v.  Standard  Dredging  Co.,  224  U.  S.  376,  379,  382,  383,  66 
L.  Ed.  807,  808,  810,  32  Sup.  Ct.  499,  majority  holding  machinery  and 
boats  of  dredging  company  canying  out  contract  with  United  States 
have  acquired  situs  and  are  taxable  in  Porto  Rico;  dissenting  opinion 
in  People  ex  rel.  Blair  v.  Michigan  Cent.  R.  Co.,  145  Mich.  162,  108 
N.  W.  780,  majority  holding  company  not  liable  for  taxes  on  capital 
stock  and  loans  used  outside  of  State  in  constructing  another  railway. 

Distinguished  in  Hawley  v.  City  of  Maiden,  232  U.  S.  11,  Ann.  Oaa« 
19160,  842,  58  L.  Ed.  482,  34  Sup.  Ct.  201,  upholding  tax  by  State  upon 
shares  owned  by  citizens,  of  stock  of  foreign  corporation  not  transacting 
business  within  State ;  Southern  Pacific  Co.  v.  Kentucky,  222  U.  8. 74, 56 
L.  Ed.  100, 32  Sup.  Ct.  13,  vessels  owned  by  Kentucky  corporation,  engaged 
in  coastwise  trade  and  enrolled  in  New  York,  are  taxable  in  Kentucky; 
Metropolitan  Life  Ins.  Co.  v.  New  Orleans,  205  U.  8.  400,  51  L.  Ed.  855, 
27  Sup.  Ct  499,  loans  by  New  York  life  insurance  company  on  policies 
in  Louisiana  are  taxable  in  that  State,  although  notes  are  sent  tempo- 
rarily to  home  office;  Lehigh  etc.  Coal  Co.  v.  Borough  of  Junction,  75 
N.  J.  L.  931,  15  L.  R.  A.  (K.  8.)  514,  68  Atl.  810,  coal  stored  by  Penn- 
sylvania company  in  New  Jersey  is  taxable  in  New  Jersey;  dissenting 
opinion  in  Haddock  v.  Haddock,  201  Tf.  S.  610,  50  L.  Ed.  886,  26  Sup.  Ct. 
525,  majority  holding  mere  domicile  within  State  of  one  party  to  marriage 
does  not  g^ve  courts  of  that  State  jurisdiction  to  render  divorce  decree 
enforceable  in  other  States  against  nonresident  nonappearing  defendant 
only  constructively  served. 

Right  of  State  in  which  corporation  is  domiciled  to  tax  tangible 
personalty  located  and  used  without  jurisdiction.  Note,  4  Ann. 
Oaa.  498. 

Personal  property  having  taxation  situs  elsewhere,  as  subject  of 
taxation  in  State  of  owner's  domicile.  Note,  86  L.  B.  A.  (N.  8.) 
295,  296. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  corpo- 
rations.   Note,  69  L.  E.  A.  444,  445,  450. 

Deductions  in  taxation  of  capital  stock  of  corporation.  Note, 
L.  R.  A.  19150,  882. 

198  V.  8.  361-370,  49  Ii.  Ed.  1086,  25  Sup.  Ot.  676,  OI.ABK  ▼.  NASH. 

tJtah  statute  authorizing  land  owner  to  condemn  right  of  way  across 
naigliboi's  land  for  enlargement  of  litigation  ditch  is  Justifled  by  pecnliar 
local  conditions. 

Approved  in  Mt,  Vemon-Woodberry  Cotton  Duck  Co.  v.  Alabama 
etc.  Power  Co.,  240  U.  S.  32,  60  L.  Ed.  511,  36  Sup.  Ct.  236,  upholding 
Alabama  statute  providing  for  condemnation  of  property  for  water- 


198  U.  S.  361-370       NOTES  ON  U.  S.  REPORTS.  470 

power  purposes;  O'Neil  v.  Learner,  239  U.  S.  249,  263,  254,  60  L.  Ed. 
264»  266,  36  Sup.  Ct!  58,  Nebraska  statutes  of  1905  and  1909  relative 
to  establishment  of  drainage  districts,  proceedings  thereunder  and 
appropriations  of  property  by  eminent  domain,  are  valid;  Provo  Bench 
Canal  etc.  Co.  v.  Tanner,  239  U.  S.  324,  60  L.  Ed.  807,  36  Sup.  Ct.  102, 
award  of  one  dollar  for  property  taken  for  easement  in  eminent  domain 
proceedings  does  not  deprive  owner  of  property  without  due  process 
of  law ;  Union  Lime  Co.  v.  Chicago  etc.  Ry.  Co.,  233  U.  S.  219,  68  L.  Ed. 
923,  34  Sup.  Ct.  522,  upholding  Wisconsin  statutes  investing  railroads 
with  power  of  eminent  domain  to  acquire  land  for  spur-tracks;  Noble 
State  Bank  v.  Haskell,  219  U.  S.  110,  Ann.  Gas.  1012A,  487,  82  L.  B.  A. 
(N.  S.)  1062,  66  L.  Ed.  116,  31  Sup.  Ct.  186,  Oklahoma  acts  of  1907 
and  1909  subjecting  State  banks  to  assessments  for  depositoi's'  guar- 
anty fund  are  within  police  power  of  State;  Noble  State  Bank  v. 
Haskell,  219  U.  S.  580,  Ann.  CaA.  1912A,  487,  66  L.  Ed.  343,  31  Sup.  Ct. 
290,  payments  required  by  Oklahoma  bank  guarantee  statute  as  con- 
dition for  continuing  in  banking  business  does  not  deprive  corporation 
of  property  without  due  process  of  law;  Bacon  v.  Walker,  204  U.  S. 
315,  61  L.  Ed.  501,  27  Sup.  Ct.  289,  upholding  statutes  of  Idaho  pro- 
hibiting grazing  of  sheep  on  or  within  two  miles  of  land  or  claims  of 
persons  other  than  owners  of  sheep;  Offield  v.  New  York  etc.  R.  R.  Co., 
203  U.  S.  377,  61  L.  Ed.  286,  27  Sup.  Ct.  72,  upholding  laws  of  Con- 
necticut authorizing  condemnation  of  minority  shares  of  stock  in  rail- 
road where  majority  of  shares  are  held  by  another  railroad  and  public 
interest  de;nands  such  condemnation ;  Otis  Co.  v.  Ludlow  Mfg.  Co., 
201  U.  S.  151,  60  L.  Ed.  705,  26  Sup.  Ct.  353,  mill  owners  have  risrht  to 
develop  water-power  where  upper  owner  is  adequately  compensated  for 
injury  to  his  lands;  Strickley  v.  Highland  Boy  etc.  Min.  Co.,  200  U.  S.  531, 
60  L.  Ed.  583, 26  Sup.  Ct.  301,  condemnation  of  right  of  way  across  placer 
claim  for  bucket  line  of  mining  corporation  not  taking  private  property 
for  private  use;  Emjnre  Water  etc.  Co.  v.  Cascade  Town  Co.,  205  Fed. 
128,  123  C.  C.  A.  355,  corporation  expending  large  sums  of  money  for 
twenty  years  in  developing  summer  resort  is  entitled  to  beneficial  use 
of  waters  of  stream  to  preserve  trees  and  vegetation  as  against  com- 
pany seeking  to  divert  waters  for  manufacturing  purposes,  but  is  not 
entitled  to  undiminished  flow  of  stream  to  preserve  scenic  beauty  of 
falls,  reversing  181  Fed.  1011;  Eastern  Oregon  Land  Co.  v.  Willow 
River  Land  &  Irr.  Co.,  204  Fed.  522,  122  C.  C.  A.  636,  under  statute  of 
Oregon  giving  corporation  organized  to  make  appropriation  of  water  for 
general  use,  right  to  condemn  land  for  ditches,  reservoirs  and  rights  of 
way,  fact  that  corporation  intends  to  irrigate  its  own  lands  from  such 
system  does  not  deprive  it  of  right  to  exercise  power  of  eminent  domain ; 
German  Alliance  Ins.  Co.  v.  Barnes,  189  Fed.  776,  upholding  laws  of  Kan- 
sas of  1909  providing  for  regulation  of  rates  and  charges  by  fire  insurance 
companies  doing  business  within  State;  Snyder  v.  Colorado  Gold 
Dredging  Co.,  181  Fed.  65,  104  C.  C*  C.  136,  easement  for  ditch  used 
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in  earrying  water  of  existing  appropriation  does  not  cany  with  it  right 
to  enlaige  ditch,  and  increased  appropriation  by  means  of  trespass  is 
void;  Cascade  Town  Co,  v.  Empire  Water  etc.  Co.,  181  Fed.  1015,  use 
of  canyon  as  summer  resort  was  appropriation  of  stream  for  falls  and 
vegetation,  and  waters  could  not  be  impounded  above  canyon  to  gen- 
erate electricity;  Hurley  v.  United  States,  179  Fed.  11,  83  L.  B.  A. 
(N.  S.)  807,  102  C.  C.  A.  429,  United  States  owning  arid  lands  within 
State  may  associate  itself  with  owners  of  like  lands  to  reclaim  them 
and  exercise  power  of  eminent  domain  to  obtain  land  necessary  for 
such  project;  Headrick  v.  Larson,  152  Fed.  96,  18  C.  C.  A.  317,  under 
statute  of  Idaho  of  1887,  acquisition  of  right  to  tunnel  through  an- 
other's mining  claim  did  not  give  right  to  use  tunnel  to  work  their 
veins;  Miocene  Ditch  Co.  v.  Jacobsen,  146  Fed.  684,  77  C.  C.  A.  106, 
under  Alaska  Code,  mining  corporation  may  condemn  right  of  way  to 
carry  water  to  claims,  for  private  and  public  uses;  Baillie  v.  Larson, 
138  Fed.  179,  180,  under  Idaho  law,  mining  tunnel  though  private  use, 
is  declared  to  be  public  use,  within  statutes  relating  to  eminent  domain ; 
Inspiration  Consol.  Copper  Co.  v.  New  Keystone  Copper  Co.,  16  Ariz. 
261,  144  Pac.  279,  under  provision  of  code  authorizing  condemnation 
of  land  for  public  use,  land  cannot  be  condemned  for  tunnel  through 
mining  property  of  another  for  transportation  of  ore;  Williams  v. 
State,  85  Ark.  469,  122  Am.  St.  Rep.  47,  26  L.  R.  A.  (N.  S.)  482,  108 
S.  W.  840,  upholding  act  of  1907  regulating  soliciting  of  persons  arriv- 
ing on  trains  for  hotels,  lodging-chouses,  and  eating-houses;  Sternber^or 
v.  Seaton  Mountain  etc.  Power  Co.,  45  Colo.  403,  102  Pac.  169,  refusing 
to  enjoin  corporation  organized  to  furnish  heat,  light,  and  electric 
power  from  diverting  waters  of  stream  on  allegation  in  complaint  that 
purpose  was  speculative;  Tanner  v.  Treasury  Tunnel,  Mining  etc.  Co., 
35  Colo.  596,  4  L.  R.  A.  (N.  S.)  106,  83  Pac.  465,  condemnation  of  right 
of  way  for  tunnel  under  laws  of  1891,  to  drain  mines  and  transport 
ore  and  waste  is  for  public  use;  Manchester  v.  Board  of  Water  Com- 
missioners, 241  U*.  S.  650,  60  L.  Ed.  1221,  36  Sup.  Ct.  552  (affirming 
In  re  Board  of  Water  Commrs.,  87  Conn.  206,  Ann.  Gas.  1915A,  1105, 

87  Atl.  874),  ifpholding  resolution  of  general  assembly  of  1911  author- 
izing condemnation  of  land  by  city  for  reservoir  site;  Connecticut 
College  for  Women  v.  Calvert,  87  Conn.  433,  48  L.  R.  A.  (N.  S.)  485, 

88  Atl.  638,  sustaining  demurrer  to  petition  to  condemn  land  for  use 
of  college  for  women;  Jones  v.  North  Georgia  Elec.  Co.,  125  Ga.  626, 
54  S.  E.  88,  Georgia  law  confers  on  owners  of  water-])owers  under  cer- 
tain conditions  authority  to  exercise  right  of  eminent  domain;  Black- 
well  Lumber  Co.  v.  Empire  Mill  Co.,  28  Idaho,  578,  155  Pac.  688,  under 
seetion  14  of  Constitution  condemnation  of  right  of  way  for  temporary 
logging  road  is  authorized  as  necessary  in  development  of  material 
resources  of  State;  Potlatch  Lumber  Co.  v.  Peterson,  12  Idaho,  785, 
118  Am.  St.  R^.  233,  88  Pac.  431,  under  provisions  of  Constitution 
power  of  eminent  domain  may  be  exercised  to  remove  dam  or  boom  in 
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creek  hindering  floating  logs;  Westport  Stone  Co.  v.  Thomas,  175 
Ind.  326,  36  L.  R.  A.  (N.  8.)  646,  94  N.  E.  409,  upholding  lateral  rail- 
road law  authorizing  owners  of  mills  and  qnarries  to  build  lateral  rail- 
roads; Salisbury  Land  etc.  Co.  v.  Commonwealth,  216  Mass.  380,  46 
L.  R.  A.  (N.  8.)  1196,  102  N.  E.  624,  statute  of  1912  authorizing  city 
to  condemn  land  known  as  "Salisbury  Beach"  and  authorizing  sale  or 
lease  of  land,  is  void;  Minnesota  Canal  etc.  Co.  v.  Koochiching  Co., 
97  Minn.  449,  107  N.  W.  412,  where  purposes  of  condemnations  are 
stated  in  petition  to  be  part  public  and  part  private,  condemnation 
denied;  Helena  Power  etc.  Co.  v.  Spratt,  36  Mont.  124,  10  Ann.  Oaa. 
1066,  8  L.  R.  A.  (N.  8.)  667,  88  Pac.  775,  flooding  of  land  by  dam 
erected  to  furnish  electric  power  to  mines  and  smelters  and  to  public 
generally,  and  to  supply  water  for  irrigation  purposes  was  condemna- 
tion for  public  use;  Gk)ldfleld  etc.  Transp.  Co.  v.  Old  Sandstrom  etc. 
Min.  Co.,  38  Nev.  436,  150  Pac.  316,  finder  Rev.  Laws,  §§  2456,  2458, 
and  5606,  use  of  lai..d  as  place  to  deposit  tailings  from  ore  mill  is  public 
and  land  may  be  condemned  therefor;  State  v.  Sutton,  83  N.  J.  L.  49,  84 
Atl.  1059,  act  of  1912  requiring  street  railways  to  grant  free  transporta- 
tion to  police  officers  is  not  taking  of  property  without  compensation ;  Al- 
buquerque V.  Garcia,  17  N.  M.  450, 130  Pac.  119,  city  has  no  power  to  con- 
demn community  acequia  in  use  for  conducting  water  for  irrigation  of 
lands  for  purpose  of  widening  streets ;  Northern  Pac.  Ry.  Co.  v.  Kreszes- 
zewski,  17  N.  D.  208,  115  N.  W.  681,  affirming  judgment  condemning 
land  as  site  for  reservoir  to  store  water  for  use  in  railroad  engines; 
McMahan  v.  Olcott,  65  Or.  547,  133  Pac.  839,  upholding  laws  of 
1913,  providing  for  reclamation  of  arid  lands  by  State;  State  ex  rel. 
Davis-Smith  Co.  v.  Clausen,  65  Wash.  184,  87  L.  R.  A.  (N.  8.)  466, 
117  Pac.  1109,  2  N.  C.  C.  A.  823,  3  N.  C.  C.  A.  618,  industrial 
insui'ance  law  of  1911  is  valid  exercise  of  police  power;  State  ex  rel. 
Galbraith  v.  Superior  Court,  59  Wash.  628,  630,  140  Am.  8t.  Rep.  893, 
110  Pac.  432,  upholding  provisions  of  Constitution  and  law  of  1899 
authorizing  taking  of  land  for  irrigation  ditches  to  enhance  agricultural 
value  of  lands;  State  v.  White  River  Power  Co.,  39  Wash.  670,  2 
L.  R.  A.  (N.  8.)  842,  82  Pac.  153,  taking  of  land  by  electric  power  and 
lighting  company  for  furnishing  same  to  cities  it  has  not  yet  been 
allowed,  to  enter  is  taking  for  private  use;  Qrover  Irr.  etc.  Co.  v. 
Lovella  Ditch  etc.  Co.,  21  Wyo.  251,  Ann.  Oas.  1916D,  1207,  131  Pac. 
57,  under  statute  of  1910,  foreign  corporation  is  not  authorized  to 
condemn  land  in  Wyoming  for  headgate  and  ditch  for  reclamation  of 
lands  in  Colorado;  dissenting  opinion  in  Louisville  etc.  R.  R.  Co.  v. 
Central  Stockyards  Co.,  212  U.  S.  151,  63  L.  Ed.  449,  29  Sup.  Ct.  246, 
majority  holding  provision  of  Kentucky  Constitution  requiring  carrier 
to  deliver  cars  to  connecting  carrier  without  adequate  protection  for 
their  return,  or  compensation  for  their  use,  is  taking  of  property  with- 
out due  process;  dissenting  opinion  in  Prairie  Oil  ft  Gas  Co.  v.  United 
States,  204  Fed.  825,  majority  holding  fact  that  pipe-line  companies 
building  interstate  lines  on  private  rights  of  way  were  incorporated 
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as  eommon  carriers  in  States  of  organization  did  not  make  them  such 
in  other  States,  and  purchaser  may  acquire  and  use  them  in  private 
business;,  dissenting  opinion  in  Western  Indemnity  Co.  v.  Pillsbury, 
170  CaL  710,  151  Pac.  408,  majority  upholding  Workmen's  Compensa- 
,tion  Act  of  1913;  dissenting  opinion  in  Salt  Lake  City  v.  East  Jordan 
Lt.  Co.,  40  Utah,  150,  121  Pac.  601,  majority  holding  city  could  en- 
large canal  of  private  company  to  carry  water  from  river  for  use  of 
inhabitants  of  city  by  proceeding  under  laws  of  1907;  dissenting  opin- 
ion in  State  ex  rel.  Gk>lden  Valley  Irr.  Co.  v.  Superior  Court,  67  Wash. 
664,  122  Pac.  21,  majority  holding  irrigation  company  may  condemn 
reservoir  site  under  Rem.  &  Bal.  Code,  §  9510. 

Distinguished  in  Shasta  Power  Co.  v.  Walker,  149  Fed.  572,  complaint 
of  private  corporation  to  condemn  certain  property  must  show  plaintiff 
was  public  service  corporation  and  property  is  desired  for  public  use; 
dissenting  opinion  in  Connecticut  College  for  Women  v.  Calvert,  87 
Conn.  457,  48  L.  R.  A.  (K.  8.)  486,  88  Atl.  646,  majority  sustaining 
demurrer  to  petition  to  condemn  land  for  use  of  college  for  women. 

What  constitutes  public  use  for  which  property  may  be  taken  by 
eminent  domain.    Note,  14  Ann.  Oas.  908,  906. 

Taking  property  for  irrigating  or  draining  private  lands.    Note, 
1  L.  R.  A.  (K.  8.)  208. 

Eminent  domain — ^For  purposes  of  irrigation.     Note,  88  L.  R.  A. 
(N.  8.)  807. 

Exercise  of  eminent  domain  for  mining  tunnel.    Note,  4  L.  R.  A. 
(N.  8.)  107. 

Judicial  power  over  eminent  domain.    Note,  22  L.  R.  A.  (N.  8.) 
44,  49,  162. 

Miscellaneous.  Cited  in  Borden  t.  Trcspalacios  Rice  &  Irr.  Co.,  204 
U.  S.  667,  61  L.  Ed.  671,  27  Sup.  Ct  785,  afi&rming  judgment  on  author- 
ity of  principal  ease. 

108  U.  8.  371-384,  40  Jm.  Ed.  1080,  26  Sup.  Ot.  662,  UNITED  8TATE8  v. 
WINAKS. 

Court  wlU  construe  treaty  as  Indians  understood  it. 
Approved  in  Northern  Pacific  Ry.  Co.  v.  United  States,  227  U.  S.  362, 
367,  57  L.  Ed.  649,  660,  33  Sup.  Ct.  368,  western  boundary  of  Yakima 
reservation  is  main  ridge  of  Cascade  Mountains  as  Indians  understood 
it,  and  not  inferior  ridges  and  spurs;  United  States  v.  Seufert  Bros. 
Co.,  233  Fed.  584,  holding  under  treaty  of  1855,  reserving  fishing  rights 
to  Indians,  Takima  Indians  were  entitled  to  fish  by  scientific  methods 
on  south  side  of  Columbia  River;  United  Shoe  Mach.  Co,  v.  Duplessis 
Shoe  Mach.  Co.,  155  Fed.  848,  84  C.  C.  A.  76,  statute  of  1903  to  put 
into  effect  international  convention  to  protect  industrial  property  did 
not  affect  term  of  existing  patent  for  sewing-machine,  and  such  patent 
is  limited  to  term  of  prior  foreign  patent. 
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Bight  reserved  to  Yakima  Indians  to  take  fish  at  usual  and  accostomed 
places  by  treaty  of  1869,  imposes  servltade  npon  land. 

Approved  in  State  of  New  York  v.  Becker,  241  F.  S.  564,  60  L.  Ed. 
1172,  36  Sup.  Ct.  705,  tribal  Seneca  Indians  are  subject  to  Stafe  fish 
and  game  laws  as  to  lands  ceded  by  tribe  to  Robert  Morris  by  treaty  . 
of  1797  and  not  within  Seneca  Indian  reservation,  notwithstanding 
reservation  of  right  to  hunt  and  fish ;  Conrad  Inv.  Co.  v.  United  States, 
161  Fed.  831,  88  C.  C.  A.  647,  Indian  treaty  of  1888  impliedly  reserved 
to  Blackfeet  Indians  right  to  waters  of  Bireh  Creek  to  irrigate  arid 
lands  of  reservation  paramount  to  rights  of  persons  subsequently  tak- 
ing up  desert  claims  on  land  adjacent  to  creek;  People  v.  Becker,  215 
N.  Y.  46,  109  N.  E.  117,  treaty  of  1797  reserving  right  to  Seneca  In- 
dians to  hunt  and  fish  on  ceded  lands,  not  now  within  Indian  reserva- 
tion, does  not  prevent  State  in  exercise  of  police  power  against  all 
persons  from  taking  away  such  right;  Hough  v.  Porter,  51  Or.  393, 
394,  98  Pac.  1093,  under  act  of  Congress  of  1877  riparian  owner  is  en- 
titled to  quantity  of  water  reasonably  essential  to  domestic  use  and 
for  stock,  including  supply  to  irrigate  garden  produce  for  family;  dis- 
senting opinion  in  State  v.  Towessnute,  89  Wash.  490,  154  Pac.  810, 
majority  holding  Yakima  treaty  does  not  authorize  tribal  inhabitant 
of  reservation  to  fish  outside  of  reservation  without  license,  contrary 
to  State  law. 

Distinguished  in  Seufert  v.  Olney,  193  Fed;  202,  enjoining  Indian 
from  trespassing  on  property  by  placing  seine  on  fishing  ground  of 
complainant  owning  uplands  and  shore  lands  and  fishing  under  State 
license;  United  States  v.  Ashton,  170  Fed.  519,  allotment  of  lands  in 
Oregon  to  Indians  in  severalty  under  act  of  1872,  in  which  shore  line 
was  meandered,  extends  to  line  of  high  tide  and  extinguishes  commu- 
nity light  Indians  may  have  had  to  tide-lands;  State  v.  Towessnute, 
89  Wash.  487,  488,  154  Pac.  809,  Yakima  treaty  of  1859  does  not  au- 
thorize tribal  inhabitant  of  Yakima  reservation  to  fish  outside  reser- 
vation without  license  contrary  to  State  law. 

Easement  to  take  fish  secured  to  Yakima  Indians  by  treaty  of  1858 
survives  admission  of  State  to  Union. 

Approved  in  McGilvra  v.  Ross,  215  U.  S.  79,  54  L.  Ed.  100,  30  Sup.  Ct. 
27,  right  of  upland  owner  on  lakes  in  Washington,  under  patent  from 
United  States,  to  land  below  high-water  mark  is  determinable  by  State 
law ;  Winters  v.  United  States,  207  U.  S.  577,  52  L.  Ed.  847,  28  Sup.  Ct. 
207,  agreement  of  May  1,  1888,  with  Qros  Ventre  and  other  Indians 
establishing  Fort  Belknap  reservation  and  impliedly  reserving  water 
from  Milk  River  for  irrigation  purposes,  is  not  affected  by  act  of  1889 
admitting  Montana  to  Union,  and  water  cannot  be  diverted  so  as  to 
prejudice  rights  of  Indians;  Burley  v.  United  States,  179  Fed.  12,  88 
L.  R.  A.  (N.  S.)  807,  102  C.  C.  A.  429,  United  States  owning  arid  lands 
in  State  may  join  with  other  owners  of  such  lands  and  exercise  right 
of  eminent  domain  to  obtain  land  for  irrigation  project;  Deseret  Water 
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etc.  Co.  V.  State,  167  Cal.  160,  138  Pac.  987,  State  lands  within  bound- 
aries of  national  forest  reserve  may  be  condemned  by  foreign  corpo- 
ration to  secure  water  rights  for  purpose  of  distributing  water  and 
electric  power. 

Right  of  fishing  in  navigable  river.    Note,  21  Ann.  Oas.  780. 

Miscellaneous.  Cited  in  Winters  v.  United  States,  143  Fed.  746,  74 
C.  C.  A.  666,  certain  waters  being  impliedly  reserved  for  Indians  on  res- 
ervation outside  grantees  could  not  appropriate  all  of  waters  for  irriga- 
tion under  Desert  Land  Act. 

196  V.  8.  885-389,  49  Ii.  Bd.  1094,  25  Sup.  Ot.  666,  OHIOAOO,  M.  &  ST.  P. 
B.  &  CO.  T.  UNITED  STATES. 

Contract  may  not  be  forced  upon  railroad,  but  It  may  accept  and  be- 
come bound  by  acticm  of  postofllce  department. 

Approved  in  United  States  v.  Atlantic  Coast  line  R.  Co.,  206  Fed. 
197,  where  under  section  3962,  Revised  Statutes,  deductions  have  been 
made  by  Postmaster-general  from  pay  of  railway  for  transporting 
postal  cars  '^because  of  destruction  of  mail  and  equipment"  in  wreck, 
government  oMinot  maintain  action  for  damages. 

196  U.   B,   999-392,    49   Ii.   Ed.    1096,  26  Sup.  Ct.  667,  BIRBEUi  ▼.  NEW 
TOBX  ft  HABLEM  B.  Bw  CO. 

Adiadged  in  conformity  with  Muhlker  t.  New  York  etc.  Bw  B.  Co.,  197 
U.  S.  644,  49  Ii.  Ed.  544,  25  Sup.  Ct.  522. 

Cited  in  Siegel  v.  New  York  etc.  R.  R.  Co.,  200  U.  S.  615,  60  L.  Ed. 
621,  26  Sup.  Ct.  756,  reaffirming  rule;  Hindley  v.  Manhattan  Ry.  Co., 
185  N.  Y.  358,  78  N.  E.  284,  elevated  railroad  entering  into  possession 
of  certain  easements  under  misunderstanding  of  municipal  grant  takes 
easements  adversely;  dissenting  opinion  in  Sauer  v.  City  of  New  York, 
206  U.  S.  556,  51  L.  Ed.  1186,  27  Sup.  Ct.  686,  majority  holding  erection 
of  viaduct  for  elevated  railroad  was  merely  change  of  grade  and  abut- 
ting owner  was  not  deprived  of  property  witliout  due  process. 

Right  of  abutter  to  damages  for  special  injuries  where  street  rail- 
way not  considered  additional  burden.  Note,  25  L.  R.  A.  (N.  S.) 
1271. 

Abutter's  right  to  compensation  for  railroads  in  streets.  Note,  36 
L.  R.  A.  (N.  S.)  740. 

198  TJ.  S.  392-399,  49  L.  Ed.  1097,  25  Sup.  Ct.  690,  SAVANNAH,  T.  ft  I. 
H.  BY.  CC.  V.  SAVANNAH. 

Federal  court  would  not  have  Jurisdiction  to  restrain  collection   of 
municipal  tax  if  no  law  of  State  authorizes  tax. 

.  Approved  in  City  of  Louisville  v.  Cumberland  Tel.  ft  Tel.  Co.,  155 
Fed«  729,  12  Aim.  Gas.  500,  84  G.  C.  A.  151  (reversing  155  Fed.  727, 
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12  Ann.  Oas.  500,  84  C.  C.  A.  151),  denying  Federal  jurisdiction  to 
enjoin  enforcement  of  municipal  ordinance  not  authorised  by  State. 

Ordlnaace  taxing  street  railways  for  local  deliYerles  of  frelgbt  brought 
£rom  outside  city  is  not  void  because  steam  railroad  is  not  so  taxed. 

Approved  in  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  656,  108  N.  W. 
586,  reaffirming  rule;  Armour  Packing  Co.  v.  Lacey,  200  U.  S.  235, 
50  L.  Ed.  457,  26  Sup.  Ct.  232,  equal  protection  not  denied  foreign  meat- 
packer  of  North  Carolina  tax  on  local  business  of  meat-packers,  though 
settlers  of  meat-packing  house  products  not  taxed;  New  York  v.  State 
Board  of  Tax  Commrs.,  199  U.  S.  47,  50  L.  Ed.  79,  25  Sup.  Ct.  715, 
exemption  of  subsurface  railway  from  special  franchise  tax  does  not 
invalidate  statute  or  deprive  surface  railways  equal  legal  protection; 
Board  of  Commrs.  of  Johnson  County  v.  Johnson,  173  Ind.  85,  89  N.  E. 
594,  act  of  1903  classifying  incorporated  and  unincorporated  banks  for 
purposes  of  taxation,  is  valid;  Chicago  etc.  By.  Co.  v.  Railroad  Com- 
mission, 173  Ind.  477,  90  N.  E.  1012,  act  of  1905,  as  amended  by  act 
of  1907,  providing  that  its  regulations  of  ^ight  carriage  and  distri- 
bution shall  not  apply  to  carrier  until  receipts  from  carriage  of  freight 
amount  to  one-third  of  gross  receipts,  is  valid,  although  all  steam  rail- 
roads earned  more  than  one-third  from  freight  and  interurban  electric 
roads  earned  less;  State  v.  Western  Union  Tel.  Co.,  HI  Minn.  28,  124 
N.  W.  382,  law  of  1897  taxing  gross  earnings  of  telephone  companies 
and  leaving  telegraph  companies  taxed  on  valuation  as  whole,  is  not 
void  as  discriminating  in  their  favor  and  against  tel^^ph  companies. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Consti- 
tution against  impairment  of  obligation  of  contracts.  Note,  12 
Ann.  Gas.  505. 

Contract  between  city  and  railway  held  not  to  imply  exemption  from 
taxation,  and  levying  of  tax  is  not  impairment  of  contract. 

Approved  in  Mayor  etc.  of  Jersey  City  v.  North  Jersey  St.  Ry.  Co., 
78  N.  J.  L.  75,  73  Atl.  611,  failure  of  city  officers  to  assert  claim 
against  street  railway  for  license  fees  due  under  ordinance  authorizing 
it  to  construct  road  does  not  bar  claim  until  limitations  run. 

198  U.  S.  S99-416,  49  L.  Ed.  1100,  25  Sup.  Ot.  697,  OIMIOTTI  tJMHAIB. 
ING  GO.  V.  AMEBICAN  FUB  BEFIKINQ  CO. 

Greater  degree  of  liberality  and  wider  range  of  equivalents  are  per- 
mitted where  patent  is  pioneer. 

Approved  in  Hall  Signal  Co.  v.  General  Ry.  Signal  Co.,  168  Fed.  69, 
Wilson  patent  for  electric  railway  signal  apparatus  is  entitled  to  rank 
as  pioneer,  and  is  infrin2:cd:  Ooltz  v.  Crozier,  32  App.  D.  C.  327, 
construing  claim  of  applicant  for  ])atent  for  boiler-flue  and  affirming 
decision  of  commissioner  of  patents  in  interference  proceedings. 
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Patent  tor  wuhiilTing  sUxu  is  Tftliubble  InTmtion  and  entitled  to  pro- 
tection, Imt  is  not  pioneer. 

Approved  in  E.  N.  Rowell  Co.  v.  William  Koehl  Co.,  216  Fed.  781, 
Rowell  and  Idttell  patent  for  paper  box-making  machine  is  valid,  but 
of  narrow  scope,  and  held  not  infringed;  Elliott-Fisher  Co.  v.  Donning, 
171  Fed.  99,  Hatch  and  Hillard  patent  for  improvements  in  book  type- 
writers discloses  invention,  is  entitled  to  reasonable  range  of  equiv- 
alents; Whitehead  &  Hoag  Co.  v.  Bastian  Bros.,  167  Fed.  567,  Homich 
patent  for  bill  hook  is  entitled  to  moderate  range  of  equivalents;  Dey 
Time  R^:ister  Co.  v.  Syracuse  Time-Recorder  Co.,  161  Fed.  HI,  88 
C.  C.  A.  276,  Dey  patent  for  workman's  time  recorder  is  for  improve- 
ment, and,  as  narrowly  construed,  held  not  infringed;  Rapp  v.  Central 
Fireproof  Door  etc.  Co.,  168  -Fed.  449,  Rapp  patent  for  fireprof  door 
is  void  for  lack  of  invention;  Lovell  v.  Seybold  Mach.  Co.,  159  Fed. 
746,  Lovell  and  Williamson  patent  for  book-trimming  machine,  claim 
U,  if  valid,  must  be  limited  to  precise  claim  shown,  and  is  not  in- 
fringed; Maunula  v.  Sunell,  155  Fed.  541,  Haataja  patent  for  net  leader 
covering  new  combination  of  old  elements,  and  producing  result  in  more 
efficient  way,  discloses  invention. 

In  making  Ills  claim  inventor  is  at  liberty  to  choose  his  own  form  of 
expression,  and  court  may  not  add  to  or  detract  from  claim. 

Approved  in  Michigan  Engine  Valve  Co.  v.  Monarch  Mfg.  Co.,  233  Fed. 
110,  147  C.  C.  A.  177,  Golden  patent  for  sash  center  or  hinge  as  limited 
by  prior  art  and  proceedings  in  patent  office,  held  not  infringed ;  Beckwith 
V.  Malleable  Iron  Range  Co.,  174  Fed.  1004,  Beckwith  patent  for  reser- 
voir for  stoves  and  ranges  discloses  invention;  St.  Louis  Street  Flush- 
ing Maeh.  Co.  v.  American  Street  Flushing  Mach.  Co.,  156  Fed.  580, 
84  C.  C.  A.  340,  Ottofy  patent  for  street-flushing  cart  as  limited  by 
prior  art  to  combination  and  means  for  producing  flat  stream  nearly 
parallel  to  street,  held  infringed. 

Distinguished  in  Diamond  Patent  Co.  v.  S.  E.  Carr  Co.,  217  Fed. 
406, 133  C.  C.  A.  310,  Weber  patent  for  showcase  made  of  glass  plates, 
essential  feature  of  Which  is  manner  of  joining  plates,  is  not  void  for 
insufficient  description  of  claims. 

Inventor  is  required  to  enumerate  all  elements  of  his  claim,  and  person 
is  not  infringer  unless  he  uses  all  essential  elements. 

Approved  in  Denny  Renton  Clay  &  Coal  Co.  v.  Portland  Cement  Pipe 
&  Tile  Co.,  232  Fed.  894,  Thomas  patent  for  machine  for  making  cement 
sewer-pipe  is  not  infringed  by  combination  omitting  essential  element; 
Proudfit  Loose  Leaf  Co.  v.  Kalamazoo  Loose  Leaf  Binder  Co.,  230  Fed. 
139, 144  C.  C.  A.  418,  Bushong  patent  for  loose-leaf  binder,  claim  18,  is  not 
infringed  for  reason  that  one  of  its  essential  elements  is  lacking;  Veneer 
Mach.  Co.  V.  Grand  Rapids  Chair  Co.,  227  Fed.  425,  142  C.  C.  A.  115, 
Boenning  patent  for  machine  for  edge-uniting  veneers  is  valid,  and 
claims  4,  5,  10,  12  and  15  are  infringed ;  National  Cash  Register  Co.  v. 
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Gratigny,  213  Fed.  465,  130  C.  C.  A.  109,  Ehrlich  patent  for  cash  reg- 
ister, claim  18,  is  void  as  too  broad  in  view  of  prior  art,  and  claims 
1,  2,  19,  24,  25,  36  and  37,  are  not  infringed;  Wm.  B.  Scaife  &  Sons 
Co.  V.  Falls  City  Woolen  Mills,  209  Fed.  216,  126  C.  C.  A.  304,  Greth 
patent  for  water  purifying  apparatus  discloses  invention  and   is  in« 
frinired;  Hall  Mammoth  Incubator  Co.  v.  Teabout,  205  Fed.  917,  Hall 
patent  for  incubator,  as  limited  by  specific  language  of  claim,  is  not 
infringed ;  Houser  v.  Starr,  203  Fed.  269,  121  C.  C.  A.  462,^  Starr  patent 
for  instrument  for  drawing  ellipses,  main  feature  of  which  is  guide- 
bar,  is  not  infringed  by  instrument  not  using  such  guide-bar,  but  old 
substitute  therefor;  United  States  Consol.  Seeded  Raisin  Co.  v.  Selma 
Fruit  Co^  195  Fed.  269,  115  C.  C.  A.  234,  Forsyth  patent  for  process 
of  treating  raisins  consisting  of  heating,  them  and  quickly  cooling  to 
produce  brittle  condition,  is  void  for  lack  of  novelty;  Union  Paper  Bag 
Mach.  Co.  V.  Advance  Bag  Co.,  194  Fed.  134,  138,  114  C.  C.  A.  204, 
Dulin  patent  for  paper-bag  machine  is  not  infringed  by  Bartholomew 
patent    employing   no    lower   central   gripper;    William    B.    Scaife    & 
Sons   Co.   V.   Falls   City   Woolen   Mills,   104  Fed.   146,   Greth   patent 
for   water    purifying   apparatus   is   void   in    view    of    prior    art    dis- 
closing  all    elements   of   combination    in    similar    combination;    Acme 
Truck  etc.  Co.  v.  Meredith,  183  Fed.  128,  105  C.  C.  A.  414,   Mere- 
dith patent  for  vehicle  spring  as  construed,  is  not  infringed;  Duncan 
V.  Cincinnati  Butchers'  Supply  Co.,  171  Fed.  665,  96  C.  C.  A.   400, 
Werner  patent  for  switching  device  for  overhead  tramway  is  not  in- 
fringed by  combination  containing  new  elements;  National  Malleable 
Castings   Co.   v.   Buckeye   Malleable  Iron  etc.   Co.,   171   Fed.  862,   96 
C.  C.  A.  515,  Deitz  patent  for  carrcoupler  is  not  infringed  by  combina- 
tion omitting  essential  element;  Union  Match  Co.  v.  Diamond  Match 
Co.,  162  Fed.  156,  89  C.  C.  A.  172,  Palmer,  Denmead  and  Banghman 
patent  for  machine  for  boxing  matches  is  not  infringed  by  maefaiiM 
of  Wyman  patent  accomplishing  same  result  by  different  means  and 
method  of  operation  and  not  containing  all  elements;  Portland  Gold 
Min.  Co.  V.  Hermann,  160  Fed.  99,  87  C.  C.  A.  247,  construing  claim 
4  of  Hermann  patent  for  apparatus  for  screening,  washing  and  assorting 
ore  is  valid,  but  not  infringed;  Smith  &  Henenway  Co.  v.  E.  C.  Sterns 
&  Co.,  160  Fed.  501,  Seavey  patent  for  saw-guide,  not  pioneer,  is  lim- 
ited to  precise  combination  shown  and  is  not  infringed  by  device  of 
Potter  patent  having  different  hinge ;  H.  F.  Brammer  Mfg.  Co.  v.  Witto 
Hardware  Co.,  159  Fed.  728,  729,  86  C.  C.  A.  202,  Flagman's  patents 
for  improvements  in  mechanical  movements,  especially  for  use  in  wash- 
ing-machines,  is   not   infringed   by   Johnson   patent   omitting  slidable 
cylinder;   Corser  v.   Sweet,   157  Fed.   767,   Corser  patent   for  overall 
buckles,  having  diverging  loops,  is  not  infringed  by  device  in   which 
loops  are  parallel;  Dey  Time  Register  Co.  v.  Syracuse  Time  Recorder 
Co.,  152  Fed.  447,  448,  Dey  patent  for  workman's  time-recorder  is  not 
infringed  by  machine  dispensing  with  platen  which  is  essential  element; 


479  UNHAIRINQ  CO.  v.  FUR  REFINING  CO.    198  U.  S.  31)9-416 

International  Time  Recording  Co.  v.  W.  H.  Bundy  R.  Co.,  152  Fed.  723, 
Cooper  patent  for  workman's  time-recorder  is  limited  to  mechanism 
intermittently  operated,  and  is  not  infringed  by  construction  in  whicli 
receiver  is  stationary;  Columbus  Chain  Co.  v.  Standard  Chain  Co.,  148 
Fed.  625,  78  C.  C.  A.  394,  Carroll  patent  No.  620,826,  is  void  for  antici- 
pation by  Suriss  patent  No.  9,592;  International  Time  Recording  Co.  v. 
Dey,  142  Fed.  743,  74  C.  C.  A.  68,  upholding  Cooper  patent  No.  528,233, 
for  workman's  time-recorder;  Bibb  Mfg.  Co.  v.  Bowers,  142  Fed.  141, 
73  C.  C.  A.  355,  Bowers  patent  No.  728,888,  for  weight-stop  mechanism 
for  twine-winder,  not  infringed  by  machine  of  Worrill  patent  No. 
736,809 ;  General  Electric  Co.  v.  Garrett  Coal  Co.,  141  Fed.  125,  Bentley 
patent  No.  488^79,  for  trolley-stand  patent,  not  infringed  by  device 
not  containing  plunger  to  support  pole,  nor  any  mechanical  equivalent 
thereof. 

Devic9   dLowlng    sabstantially    different    mode    of    operation    is    not 
Infringement. 

Approved  in  Computing  Scale  Co.  v.  Automatic  Scale  Co.,  204  IT.  S. 
621,  61  L.  Ed.  662,  27  Sup.  Ct.  307,  construing  patent  for  improvement 
in  computing  scales  as  limited  to  means  shown  by  inventor,  and  hold- 
ing it  not  infringed;  Equitable  Asphalt  Maintenance  Co.  v.  Parker- 
Washington  Co.,  197  Fed.  929,  Lntz  patent  for  machine  for  heating 
surfaces  designed  for  use  in  repairing  asphalt  pavements  is  not  in- 
fringed; Atlas  Portland  Cement  Co.  v.  Sandusky  Portland  Cement  Co., 
196  Fed.  398,  116  C.  C.  A.  207,  Hurry  and  Seaman  patent  for  apparatus 
for  burning  finely  powdered  coal  in  making  of  cement  clinker  in  rotary 
furnace,  is  not  infringed;  Geneva  Mfg.  Co.  v.  National  Furniture  Co., 
188  Fed.  669,  Rolph  reissue  patent  for  improvement  in  sofa  bed  is  not 
infringed  by  Deimel  patent  embodying  some  of  same  elements,  but  hav- 
ing different  mode  of  operation;  American  Stoker  Co.  v.  Underfeed 
Stoker  Co.,  182  Fed.  651,  Garden  patent  for  underfeed  furnace  is  not 
infringed  by  patent  adding  new  element;  XXth  Century  Heating  etc. 
Co.  V.  Taplin  etc.  Co.,  181  Fed.  103,  104  C.  C.  A.  156,  construing  Maag 
XMitent  for  furnace  grate  and  holding  it  not  infringed;  Juengst  v.  Gull- 
berg,  171  Fed.  432,  Juengst  patent  for  signature  gathering  machine 
is  improvement  patent  and,  as  narrowly  construed,  is  not  infringed; 
Sharp  V.  Bellinger,  168  Fed.  303,  Sharp  patent  for  fire-escape  is  for 
improvement,  and  is  not  infringed  by  device  of  Davy  patent;  Lr  J. 
Mueller  Furnace  Co.  v.  Groesehel,  166  Fed.  919,  Mueller  patent  for  wall 
raster  for  use  in  connection  with  hot-air  furnaces  discloses  invention, 
and  is  infringed;  Bradley  v.  Eccles,  165  Fed.  449,  Bradley  patent  for 
Thill  coupling  is  limited  by  prior  art  to  packing  made  in  single  piece, 
and  is  not  infringed  by  one  made  in  se))arate  halves ;  H.  Mueller  Mfg. 
Co.  V.  A.  Y.  McDonaly  etc.  Mfg.  Co.,  164  Fed.  993,  999,  Mueller  patent 
for  stop  and  waste  cock  is  for  improvement  and  must  be  strietly 
limited  to  claims,  and  as  thus  construed  is  void  for  anticipation;  Wesl- 
inghouse  Electric  etc.  Co.  v.  Condit  Elec.  Mfg.  Co.,  159  Fed.  150,  Wright 
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and  Aalboig  patent  for  automatic  circnit  breaker  is  infringed  by  de- 
vice substituting  spring  for  pivot  permitting  same  movement  and  doing 
same  work;  Sieber  etc.  Mfjg.  Co.  v.  Saugerties  Mfg.  Co.,  159  Fed.  476, 
Trussell  patent  for  loose-leaf  binder  is  improvement  patent  and  is  not 
infringed  by  device  of  Phoenix  patent  covering  different  combination 
of  old  elements  to  produce  same  result;  He3rwood  Bros.  etc.  Co.  v. 
Syracuse  R.  T.  Ry.  Co.,  152  Fed.  462,  Aze  and  GilfiUan  patent  for  car- 
seat  is  not  infringed  by  Curwen  patent;  American  Sulphite  Pulp  Co.  v. 
De  Grasse  Paper  Co.,  151  Fed.  59,  Russel  reissue  patent  for  improve- 
ment in  wood-pulp  digesters  is  void  for  lack  of  invention,  and  claim  1^ 
conceding  its  validity,  is  not  infringed;  Cameron  Septic  Tank  Co.  v. 
Saratoga  Springs,  151  Fed.  264,  Cameron,  Commin,  and  Martin  patent 
for  process  of  treating  sewage,  is  void  for  lack  of  invention,  and  even 
if  valid,  is  not  infringed. 

Explained  in  Continental  Paper  Bag  Co,  v.  Eastern  Paper  Bag  Co., 
210  U.  S.  414,  415,  419,  52  L.  Ed.  1126,  1128,  28  Sup.  Ct.  748,  holding 
range  of  equivalents  depends  upon  degree  of  invention,  and  Liddell 
patent  for  improvement  in  paper-bag  machine  is  infringed. 

Miscellaneous.    Cited  in  Cimiotti  Unhairing  Co.  v.  American  Fur 
Ref.  Co.,  168  Fed.  530,  93  C.  C.  A.  546,  liability  of  complainant  and 
of  surety  on  injunction  bond  is  limited  to  amount  of  bond;  Cimiotti 
Unhairing  Co.  v.  American  Fur  Refining  Co.,  158  Fed.  172,  liability  of 
complainant  on  injunction  bond  is  limited  to  amount  of  bond. 

108  n.  8.  416-423,  49  L.  Ed.  1108,  25  Sup.  Ct.  750,  LEONARD  ▼.  VIOK8- 
BUEO,  S.  ft  P.  B.  B.  00. 

Federal  question  was  so  foreclosed  by  prior  decision  as  not  to  afford 
iNuris  of  writ  of  error  from  Federal  Supreme  Court  to  State  court. 

Approved  in  South  Carolina  v.  Jennings,  204  U.  S.  668,  51  L.  Ed.  671, 
27  Sup.  Ct.  785,  dismissing  for  want  of  jurisdiction;  Hannis  Distilling 
Co.  V.  Mayor  etc.  of  Baltimore,  216  U.  S.  288,  54  L.  Ed.  483,  30  Sup. 
Ct.  326,  dismissing  writ  of  error  for  want  of  jurisdiction  where  previous 
decision  upheld  statute  of  Maryland  taxing  tangible  property  within 
borders  of  State  regardless  of  residence  of  owner. 

198  U.  a  424-442,  49  !■.  Ed.  1111,  25  Sup.  Ct.  740,  CHICAGO  BOABD  OF 
TRADE  ▼.  HAMMOND  ELEVATOB  CO. 

(^uestloii  of  validity  of  service  of  process  of  Federal  Court  on  persons 
as  agents  of  foreign  corporation  involves  jurisdiction  of  court  so  as  to 
sustain  direct  appeal  to  Supreme  Court. 

Approved  in  O.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  26,  60  L.  Ed. 
871,  36  Sup.  Ct.  477,  whether  District  Court  has  acquired  jurisdiction 
over  person  of  defendant  may  be  reviewed  by  Supreme  Court  on  direct 
appeal  under  section  238  of  Judicial  Code;  Keatley  v.  Furey,  226  U.  8. 
403,  57  L.  Ed.  275,  33  Sup.  Ct.  121,  decision  of  Federal  court  in  State 
having  custody  of  assets  of  insolvent  corporation  in  another  State  tEat 
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no  title  to  assets  passed  to  receiver,  and  dismissing  petition  of  receiver 
to  intervene,  does  not  involve  jurisdiction  of  Federal  court  and  warrant 
direet  appeal  to  Supreme  Court;  Davis  v.  Cleveland  etc.  Ry.  Co.,  217 
U.  8.  172,  18  Ann.  Oas.  907,  27  L.  R.  A.  (N.  8.)  823,  54  L.  Sd.  717,  30 
Sup.  Ct.  463,  holding  direct  appeal  lies  to  Supreme  Court  from  decision 
of  Circuit  Court  that  it  had  no  jurisdiction  of  person  or  property  of 
railroad  upon  which  attachment  was  levied;  Boston  etc.  R.  R.  Co.  v. 
Gokey,  210  IT.  S.  161,  52  L.  Ed.  1004,  28  Sup.  Ct.  657,  defendant^de- 
feated  on  merits,  after  having  assailed  jurisdiction  of  Circuit  Court 
because  of  defective  writ  and  service,  may  take  entire  case  to  Circuit 
Court  of  Appeals;  Bien  v.  Robinson,  208  U.  S.  426,  52  L.  Ed.  558,  28 
Sup.  Ct.  379,  where  authority  of  Circuit  Court  to  entertain  8ummar>' 
proceedings   to  compel   repayment  of  assets  withheld  from  receiver, 
its  power  as  Federal  court  is  not  questioned  and  case  cannot  be  certi- 
fied directly  to  Supreme  Court;  Merchants  Heat  etc.  Co.  v.  James  B. 
Clow  &  Sons,  204  U.  S.  288,  51  L.  Ed.  489,  27  Sup.  Ct.  285,  nonresident 
defendant  waives  right  to  object  to  jurisdiction  by  setting  up  counter- 
claim; Kendall  v.  American  etc.  Loom  Co.,  198  IT.  S.  482,  49  L.  Ed. 
11S5,  25  Sup.  Ct.  768,  question  of  validity  of  service  of  subpoena  issued 
by  Circuit  Court  and  service  upon  resident  agent  of  foreign  corpora- 
tion, appealable  to  Supreme  Court  of  United  States;  In  re  Garrosi,  229 
Fed.  366,  143  C.  C.  A.  483,  denying  mandamus,  prohibition  and  cer- 
tiorari to  restrain  District  Court  from  proceeding  further  to  save  ex- 
pense, where  ease  will  ultimately  ripen  into  judgment  appealable  to  Cir- 
cuit Court  of  Appeals;  Boultbee  v.  International  Paper  Co.,  229  Fed. 
955,  144  C.  C.  A.  233,  in  action  against  foreign  corporation  doing  busi- 
ness in  Maine,  return  of  service  on   alleged  superintendent  without 
recital  of  facts  showing  him  to  be  agent  with  authority  to  receive 
service  was   insufficient  to  show   valid  service;   Alton  Water  Co.  v. 
Brown,  166  Fed.  842,  92  C.  C.  A.  598,  demurrer  to  bill  not  raising 
question  of  invalid  service  of  process,  but  questions  of  equitable  juris- 
diction, does  not  put  in  issue  jurisdiction  as  Federal  court  and  appeal 
lies  to  Circuit  Court  of  Appeals;  Davis  v.  Cleveland  etc.  Ry.  Co.,  156 
Fe^.  777,  84  C.  C.  A.  453,  where  jurisdiction  of  Circuit  Court  depends 
upon  general  appearance  of  defendant  or  validity  of  attachments,  both 
questions  are  jurisdictional,  and  decision  dismissing  action  for  want  of 
jurisdiction  is  reviewable  only  by  Supreme  Court  under  sections  5  and 
6  of  Act  of  1891;  Crawford  v.  McCarthy,  148  Fed.  200,  78  C.  C.  A. 
356,  demurrer  tp  bill  in  Circuit  Court  on  matter  of  jurisdiction  relating 
to   Federal   question   appealable   to   Supreme   Court,  and  not   Circuit 
Court  of  Appeals;  Toledo  etc.  Scale  Co.  v.  Computing  Scale  Co.,  142 
Fed.  922,  74  C.  C.  A.  89,  where  there  is  no  applicable  Federal  statute 
governing  service  of  subpoena.  State  statute  if  reasonable,  followed; 
York  County  Sav.  Bank  v.  Abbot,  139  Fed.  990,  no  service  can  be 
obtained  on  nonresident  defendant  where  same  appears  in  Federal  court 
XIX— 31 
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specifically  and  solely  to  object  to  its  jurisdiction;  dissenting  opinion 
in  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co.,«  183  Fed.  948,  106 
C.  C.  A.  269,  majority  holding  Circuit  Court  of  Appeals  may  review 
on  error  judgment  dismissing  action  for  want  of  jurisdiction  on  motion 
made  pending  motion  for  judgment  on  verdict. 

Distinguished  in  Morrisdale  Coal  Co.  y.  Pennsylvania  R.  Co.,  183  Fed. 
941,  106  C.  C.  A.  269,  where  action  at  law  in  Federal  court  is  tried 
on  merits  before  jury  and  special  verdict  rendered,  and  pending  motion 
for  judgment  on  verdict,  motion  to  dismiss  for  want  of  jurisdiction  is 
sustained,  judgment  is  reviewable  on  writ  of  error  by  Circuit  Court  of 
Appeals. 

liOCiQ  correq|K>ndent8  of  foreign  corporation  taking  orders  for  shares 
of  stock  are  agents  for  purposes  of  ssrrlce  of  process,  though  contracts 
i«gniAim  agency. 

Approved  in  Metropolitan  Stock  Exchange  v.  Gill,  211  Fed.  110, 
128  C.  C.  A.  36,  and  Metropolitan  Stock  Exchange  v.  Gill,  199  Fed. 
549, 118  C.  C.  A.  19,  both  holding  relation  of  principal  and  agent  existed 
between  stockbroker  and  correspondents  and  stamp  tax  paid  by  broker 
on  memoranda  of  sales  and  purchases  upon  which  correspondents  have 
paid  tax,  is  recoverable ;  Michigan  Aluminum  Foundry  Co.  v.  Aluminum 
Castings  Co.,  190  Fed.  886,  local  manager  of  foreign  corporation  in 
charge  of  office  in  State  is  agent  on  whom  valid  service  may  be  made; 
Swarts  v.  Christie  Grain  ete.  Co.,  166  Fed.  343,  person  succeeding  to  busi- 
ness of  firm  and  in  its  name  carrying  on  business  with  foreign  corporation 
without  its  knowing  of  his  existence,  and  to  which  he  transferred  bucket- 
shop  business,  was  not  managing  agent  upon  whom  process  could  be 
served ;  J.  J.  Quinlan  &  Co.  v.  Holbrook,  162  Fed.  273,  274,  89  C.  C.  A. 
252,  in  action .  against  brokerage  company  based  on  transactions  be- 
tween plaintiff  and  correspondent  of  defendant,  evidence  was  sufficient 
to  submit  to  jury  question  whether  correspondent  was  agent;  Butler 
Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  12,  84  C.  C.  A. 
167,  holding  contracts  of  New  Jersey  corporation  with  shoe  company  of 
Colorado  were  transactions  in  interstate  commerce,  which  could  not  be 
prohibited  or  trammeled  by  action  of  Colorado ;  Mclntyre  v.  Smyth,  108 
Va.  742,  62  S.  E.  933,  in  action  against  alleged  principal  for  acts  of  his 
agent,  evidence  is  sufficient  to  show  agency  as  to  plaintiff,  even  though 
such  relation  did  not  in  fact  exist. 

Who  is  "agent"  within  statute  providing  for  service  of  process 
on  agent  of  foreign  corporation.    Note,  19  Ann.  Oas.  208. 

19S  tr.  8.  448-457,  49  K  Ed.  1119,  24  Snp.  Ot  716^  XAVAaNIKO  ▼.  UHUa. 

Federal  auestion  is  raised  where  record  shows  trial  court  considered 
plaintiff  was  claiming  ilgHts  under  section  2S26  of  BsYised  Statutes  and 
Supreme  Court  acted  upon  that  assumptioiu 
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Approved  in  Moliter  v.  Wabash  R.  Co.,  180  Mo.  App.  90,  168  S.  W. 
252,  in  personal  injury  action  by  railroad  employee,  where  petition  is 
based  on  State  laws,  motion  for  new  trial  on  ground  that  evidence 
shows  action  is  governed  by  Federal  Employers'  Liability  Act,  is  suffi- 
cient to  raise  Federal  question. 

Senior  locator  possessed  of  paramount  rights  in  mineral  land  maj 
abandon  such  rights  and  cause  them  to  inure  to  benefit  of  applicant. 
»  Approved  in  Helena  Gold  etc.  Co.  v.  Baggaley,  34  Mont.  473,  475, 
476,  87  Pac.  459,  460,  failure  of  prior  locator  of  lode  mining  claim  to 
complete  his  location  within  statutory  period  does  not  cause  area  to 
revert  to  public  domain,  but  inures  to  benefit  of  junior  locator. 

Distinguished  in  Anderson  v.  Anvil  Hydraiilic  Co.,  3  Alaska,  500,  501, 
503,  504,  junior  locator  in  adverse  to  senior  locator's  application  for 
patent  must  prove  abandonment  or  forfeiture  or  that  senior  location 
was  not  made  in  accordance  with  Federal  mining  laws;  Defresne  v. 
Northern  light  Min.  Co.,  2  Alaska,  593,  594,  595,  596,  597,  598,  599, 
where  senior  placer  location  overlapping  junior  location  is  abandoned 
such  portion  becomes  part  of  public  domain,  subject  to  relocation; 
Montague  v.  Labay,  2  Alaska,  575,  576,  holding  principal  case  authori- 
tative only  within  its  own  limited  circle  of  exceptional  facts  and  cir- 
cumstances. 

Denied  in  Street  v.  Delta  Min.  Co.,  42  Mont.  381,  382,  384,  385,  112 
Pac.  704,  705,  junior  location  of  lode  mining  claim  within  valid  and 
subsisting  location  is  void,  and  subsequent  abandonment  of  senior  loca- 
tion does  not  inure  to  benefit  of  junior  location. 

Where  there  was  conlUct  of  boundaries  between  senior  and  Junior 
locator,  and  senior  location  is  forfeited,  relocator  of  forfeited  claim  cannot, 
In  adverse  proceedings,  assail  title  of  junior  locator  to  conflict  area. 

Approved  in  Bergquist  v.  West  Virginia- Wyoming  Copper  Co.,  18 
Wyo.  269,  271,  106  Pac.  682,  683,  where  prior  locator  on  mining  claim 
does  required  work  and  records  location  certificate,  inchoate  rights  of 
subsequent  locator  end  and  are  not  revived  by  subsequent  abandonment 
of  senior  location;  Ambergris  Min.  -Co.  v.  Day,  12  Idaho,  120,  85  Pac. 
114,  arguendo. 

Distinguished  in  Swanson  v.  Sears,  224  U.  S.  182,  56  L.  Ed.  724,  32 
Sup.  Ct.  455,  location  and  discovery  of  land  withdrawn  quoad  hoc  from 
public  domain  by  valid  and  subsisting  mining  claim  is  void  for  pui^pose 
of  founding  contradictory  right;  Becker  v.  Long,  196  Fed.  723,  117 
C.  C.  A.  296,  location  of  mining  claim  upon  ground  within  boundaries 
of  valid  and  subsisting  location  is  void  for  purpose  of  founding  con- 
tradictory right;  Nash  v.  McNamara,  30  Nev.  127,  129,  131,  134,  137, 
138, 139, 140, 141,  143,  188  Am.  St  Rep.  694,  16  L.  B.  A.  (N.  8.) 
168,  93  Pac.  406,  407,  408,  409,  410,  411,  412,  reversing  judgment 
with  directions  to  allow  relocator  to  show  that  junior  location  was 
made  upon  ground   of  valid   and   existing  senior   location,   and   that 
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relocation  was  made  after  senior  location  had  lapsed  for  failure  to 
do  required  work;  Lockhart  v.  Farrell,  31  Uteh,  160,  165,  167,  86  Pac. 
1078,  1080,  1081,  location  based  on  discoveiy  on  valid  and  subsisting 
mining  claim,  subsequently  forfeited  for  nonperformance  of  labor,  is 
void,  and  is  no  obstacle  to  valid  location. 

Qualified  in  FarreU  v.  Lockhart,  219  U.  S.  145,  146,  147,  16  L.  B.  A. 
(N.  S.)  162,  52  L.  Ed.  996,  28  Sup.  Ct.  681,  subsequent  locator  on  ad- 
verse claim  may  test  validity  of  prior  location  of  mining  claim  on 
ground  that  prior  location  was  covered  by  subsisting  claim. 

Explained  in  Swanson  v.  Kettler,  17  Idaho,  331,  333,*  334,  335,  338, 
105  Pac.  1062,  1063,  1064,  third  locator  may  adverse  application  for 
patent  to  mining  claim  by  junior  locator,  and  show  that  junior  location 
is  void,  because  ground  was  not  open  to  location  under  mineral  laws. 

■ 

Title  to  mining  claim  by  adverse  possession.    Note,  40  L.  R.  A. 
(N.  8.)  821. 

Relocation  of  mining  claim  as  abandoned  or  forfeited.    Note,  68 
L.  R.  A.  837,  842,  845. 

Respective  rights  of  relocatora  before,  and  after,  abandonment  or 
forfeiture  of  senior  location.    Note,  16  L.  R.  A.  (N.  8.)  162. 

Quaere,  whether  deputy  mineral  surveyor  was  prohibited  by  texms  of 
section  452,  Revised  Statutes,  from  making  location  of  mining  lode  claim. 
Approved  in  Hand  v.  Cook,  29  Nev.  533,  92  Pac.  6,  government  min- 
eral surveyor  is  not  within  section  452  prohibiting  officer,  clerk,  or  em- 
ployee in  Land  Office  from  obtaining  title  to  government  land,  and 
may  locate  mining  claim. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  8.)  781,  788,  817, 
828,  853. 

198  U.  a  458-477,  49  Is.  Ed.  1125,  25  Sup.  Ot  721,  0UKNIU8  ▼.  READHTO 
SCHOOL  DIST. 

Statute  providing  for  administration  of  property  of  absentee  is  within 
power  of  State. 

Approved  in  Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  193, 
59  L.  Ed.  912,  35  Sup.  Ct.  579,  service  upon  resident  director,  not  agent 
of  foreign  corporation,  does  not  give  court  jurisdiction  of  corporation 
not  doing  business  within  State;  Provident  Institution  for  Savings  v. 
Malone,  221  U.  S.  664,  84  L.  R.  A  (N.  8.)  1129,  55  L.  Ed.  908,  31  Sup. 
Ct.  661,  upholding  statute  of  Massachusetts  requiring  savings  banks 
to  pay  deposits  in  accounts  inactive  for  tliirty  years  to  State  treasurer, 
where  depositor  or  his  heirs  cannot  be  found;  Logan  &  Bryan  v.  Postal 
Tel.  etc.  Co.,  157  Fed.  579,  upholding  statute  of  Arkansas  of  1907  pro- 
liibiting  contracts  for  futures  on  margins  as  gambling;  New  York  Life 
Ins.  Co.  V.  Chittenden  &  Eastman,  134  Iowa,  616,  120  Am.  St.  Rep.  444, 
13  Ann.  OaB.  408,  11  L.  R.  A.  (N.  8.)  233,  112  N.  W.  98,  insurance  com- 
pany paying  life  policy  of  person  absent  more  than  seven  years  to  ad- 
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nunistrator,  rather  than  question  death  of  insured,  cannot  recover 
amount  paid  where  it  afterward  appears  insured  was  alive;  MoCord 
V.  State,  2  Okl.  Cr.  221,  101  Pac.  282,  upholding  prohibitory  law  of  1908 
as  within  police  power  and  not  interference  with  intei-state  commerce; 
State  V.  First  Nat.  Bank,  61  Or.  556,  Ann.  Cas.  1914B,  163,  123  Pac. 
714,  upholding  L.  O.  L.,  §§7378,  7379,  7380,  providing  for  escheat  of 
deposits  to  State,  where  depositor  has  not  made  or  withdrawn  deposit 
for  more  than  seven  years;  Bickford  v.  Stewart,  56  Wash.  284, 
U  L.  R.  A.  (N.  S.)  268,  104  Pac.  266,  upholding  sections  6371-6375, 
Ballinger's  Annotated  Codes,  relating  to  distribution  of  absentee's 
estate. 

SUtnte  providing  for  Bettlement  of  eftatea  of  abaentMS,  presamptivelr 
dead,  and  providing  for  reasonable  notice,  la  valid. 

Approved  in  Blinn  v.  Nelson,  222  U.  S.  6,  Ann.  Oaa.  191dB,  665,  56 
L.  Ed.  68,   32  Sup.   Ct.  1,  upholding  provision   of  Revised  Laws  of 
Massachusetts,  c.  144,  for  distribution  of  estates  of  persons  not^  heard 
of  for  fourteen  years  and  presumably  dead,  for  whose  property  receiver 
has  been  apx>ointed,  allowing  little  more  than  year  to  bring  suit  to 
recover  property;  Singo  v.  Fritz,  165  Ala.  663,  51  South.  869,  probate 
court  cannot  set  aside  decree  awarding  property  to  widow  of  decedent 
on  petition  of  minor  heir  not  receiving  notice  of  former  proceedings; 
King's  Appeal,  88  Conn.  425,  91  Atl.  268,  under  statute  of  1902  giving 
probate  court  jurisdiction  to  administer  estates  of  nonresidents  pre- 
sumptively dead,  notice  by  publication  is  sufficient  where  absentee  has 
not  been   heard   from   for  over  twenty-seven  years;   Alabama   Great 
Southern  R.  Co.  v.  HiU,  139  Ga.  227,  Ann.  Oas.  1914D,  996,  43  L.  R.  A. 
(N.  S.)  236,  76  S.  E.  1003,  statutes  of  Alabama  pertaining  to  grant 
of  administration  upon  estate  of  deceased  persons  without  notice  or 
citation  to  heirs  and  creditors,  contain  reasonable  provision  for  dis- 
tribution of  estates  and  are  not  void;  Stevenson  v.  Montgomery,  263 
111.  96,  Ann.  Cas.  19150,  112,  104  N.  E.  1077,  upholding  Laws  of  1911, 
§  20a,  providing  for  notice  of  application  for  letters  of  administration 
sought  on  presumption  of  death,  and  section  78  providing  for  allowance 
of  claims  against  such  estates,  but  requiring  bond  from  distributees 
conditioned  to  refund  if  decedent  is  alive;  Barton  v.  Kimmerley,  165 
Ind.  611,  76  N.  E.  251,  upholding  statute,  providing  for  sale  of  prop- 
/^  O'f  person  absenting  himself  for  five  years,  on  thirty  days'  publica- 
z'      4>:f  necessity  therefor;  Savings  Bank  of  Baltimore  v.  Weeks,  110 
J"^  se,  89,  22  L.  R.  A.  (N.  S.)  221,  72  Atl.  476,  477,  upholding  act  of 
.^&  providing  for  administration  of  estates  of  persons  presumed  to  be 
jead   from  absence  of  more  than  seven  years;  Savings  Bank  of  Balti- 
fliore  V.  Weeks,  103  Md.  605,  609,  64  Atl.  296,  298,  statutes  providing  at- 
^etnpt  to  administer  on  estates  of  those  absent  and  unheard  of  for  more 
i\i*ti  seven  years  without  due  inquiry  unreasonable;  Adams  v.  Adams, 
aW  "Mass.  200,  97  N.  E.  983,  upholding  statute  of  1905  providing  that 
^^**^cntary  trust  may  be  distributed  among  heirs  of  beneficiary  not 
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heard  of  for  fourteen  years  upon  giving  bond  conditioned  for  repay- 
ment on  action  by  beneficiary  within  six  years;  Malone  v.  Provident 
Inst,  for  Savings  in  Boston,  201  Mass.  26,  86  N.  E.  913,  upholding  stat- 
ute of  1908  authorizing  probate  court  to  direct  payment  to  State  treas- 
urer of  savings  bank  deposits  remaining  unclaimed  for  more  than  flirty 
years,  and  for  which  no  claimant  is  known;  Nelson  v.  Blinn,  197  Mass. 
280,  125  Am.  St.  Bep.  364,  14  Ann.  Gas.  147,  15  L.  B.  A.  (N.  S.)  661, 
83  N.  E.  890,  upholding  provision  of  Revised  Laws,  o.  144,  as  amended 
by  statute  of  1904,  authorizing  distribution  of  estate  of  absentee  after 
lapse  of  fourteen  years  without  personal  notice;  In  re  Clark's  Estate, 
79  Vt.  65,  118  Am.  St.  Bep.  938,  64  Atl.  232,  administrator  de  bonis 
non  of  estate  of  decedent  directed  by  probate  court  to  pay  sum  to 
certain  person  is  person  interested  in  decree  of  probate  court  appoint- 
ing administrator  of  person  to  whom  payment  is  to  be  made,  but  whom 
administrator  de  bonis  non  claims  is  still  alive,  and  is  entitled  to  ap> 
peal  under  statute  authorizing  appeal  by  person  interested  in  decree; 
Selden  v.  Kennedy,  104  Va.  829,  4  L.  B.  A.  (N.  S.)  944,  52  S.  E.  637, 
holding  void  Virginia  statute  providing  that  if  resident  is  absent  from 
State  for  more  than  seven  years  successively,  his  estate  may,  in  cer- 
tain cases,  be  administered  upon;  Cowie  v.  Strohmeyer,  150  Wis.  443, 
136  N.  W.  973,  County  Court  has  no  jurisdiction  to  change  testamentary 
disposition  of  property  from  plan  of  testator  to  one  agreed  upon  by 
beneficiaries,  some  of  whom  were  minors;  Jordan  v.  Chicago  etc.  Ry. 
Co.,  125  Wis.  588,  591,  110  Am.  St  Bep.  865,  1  L.  B.  A.  (N.  S.)  885, 
104  N.  W.  805,  806,  under  Rev.  Stats.  1898,  §  3819,  relating  to  grant 
of  administration  to  public  administrator,  where  no  nei^t  of  kin  reside 
in  county,  determination  of  County  Court  as  to  property  in  State  is 
not  collaterally  attackable. 

Constitutionality  of  statutes  for  administration  of  absentee's  estate. 
Note,  4  L.  B.^  A.  (N.  S.)  945. 

Right  of  life  insurance  company  to  recover  money  paid  on  policy 
where  insured  is  presumed  to  be  dead.    Note,  13  Ann.  Gas.  411. 

Escheat  of  bank  deposits.    Note,  Ann.  Oas.  1914B,  158. 

198    U.    8.    477-483,    49    Ik    Ed.    1133,    25    Snp.    Ct.    768,    KENDAIJ.   ▼. 
AMEBICAN  AUTOMATIC  LOOM  00. 

Direct  appeal  lies  to  Supreme  Court  £rom  judgment  of  Circuit  Court 
dismissing  bill  for  want  of  jnrlBdictlon  over  foreign  corporation  for  lack  of 
proper  service  of  process. 

Approved  in  Davis  v.  Cleveland  etc.  Ry.  Co.,  217  U.  S.  172,  18  Ann. 
OaA.  907,  27  L.  B.  A.  (N.  8.)  823,  54  L.  Ed.  717,  30  Sup.  Ct.  463,  holding 
direct  appeaL  lies  to  Supreme  Court  from  decision  of  Circuit  Court  that 
it  had  no  jurisdiction  over  person  or  property  of  railroad  upon  which 
attachment  was  levied ;  In  re  Garrosi,  229  Fed.  366,  143  C.  C.  A.  483, 
refusing  to  restrain  District  Court  from  proceeding  further  to  save 
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expense,  where  case  will  ultimately  ripen  into  judgment  appealable 
to  Circuit  Court  of  Appeals. 

Service  upon  treasurer  within  State  la  not  valid  service  upon  foreign 
corporation  not  transacting  business  wltbln  State. 

Approved  in  Matthews  v.  Montreal  Mining  Co.,  183  Mich.  646,  160 
N".  W.  129,  refusing  to  recognize  foreign  judgment  against  domestic 
corporation,  not  doing  business  in  State  of  judgment,  upon  action  not 
arising  in  that  State,  and  upon  service  of  agent  in  State  on  personal 
business;  Atkinson  v.  U.  S.  Operating  Co.,  129  Minn.  236,  162  N.  W. 
411,  service  upon  president  residing  in  State  gives  court  jurisdiction 
of  action  against  foreign  corporation  to  recover  price  paid  for  stock 
sold  by  agents  in  State  making  false  representations;  Bagdon  v.  Phil- 
adelphia etc.  Iron  Co.,  217  N.  Y.  438,  111  N.  E.  1077,  service  upon  agent 
of  foreign  corporation  designated  to  receive  service  of  process,  gives  court 
jurisdiction  though  action  does  not  relate  to  business  transacted  within 
State ;  dissenting  opinion  in  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co., 
183  Fed.  948,  106  C.  C.  A.  269,  majority  holding  Circuit  Court  of  Ap- 
peals may  review  on  error  judgment  dismissing  action  for  want  of  juris- 
diction on  motion  made  to  dismiss  pending  motion  for  judgment  on 
verdict;  dissenting  opinion  in  Menefee  v.  Riverside  etc.  Cotton  Mills, 
161  N.  C.  169,  76  S.  B.  744,  majority  holding,  under  Revisal  of  1905, 
§440,  in  personal  injury  action  against  foreign  corporation  having 
no  property  in  State  and  not  transacting  business  in  State,  service  on 
resident  director  confers  jurisdiction. 

Service  on  corporation  not  doing  business  in  State,  as  basis  of 
personal  judgment.    Note,  8  L.  B.  A.  (N.  S.)  588. 

Nonresident'^  right  to  sue  foreign  corporation.    Note,  70  L.  R.  A. 
532. 

198  TJ.  S.  483-600,  49  L.  Ed.  1136,  25  Sup.  Ot.  745,  LOUISVUXB  *  N. 
B.  B.  CO.  V.  WEST  COAST  NAVAL  STOBES  CO. 

Common  canler  may  contract  as  to  wliat  agencies  it  will  employ  to 
transport  goods  l^yond  its  own  line,  and  is  not  "bonnd  to  enter  into 
arrangements  with  one  person  because  it  has  done  so  in  regard  to  another. 
Approved  in  Southern  Pac.  Co.  v.  Interstate  Commerce  Commissiqn, 
200  U.  S.  554,  50  L.  Ed.  593,  26  Sup.  Ct.  301,  actual  routing  is  generally 
conceded  to  shipper,  and  his  requests  to  divert  shipments  en  route  are 
usually  allowed;  Grand  Trunk  Ry.  Co.  v.  Michigan  Railroad  Commis- 
sion, 198  Fed.  1018,  upholding  order  of  commission  to  enforce  Michigan 
statute  of  1911  requiring  intracity  transportation  of  carload  freight 
between  junction,  intersection,  and  transfer  points;  Baker- Whitely  Coal 
Co.  V.  Baltimore  etc.  R.  Co.,  176  Fed.  634,  contract  of  railroad  owning 
private  pier  for  use  in  loading  coal  from  its  cars  on  vessels  by  which 
tug  owner  is  given  exclusive  right  to  dock  and  undock  vessels  is  not 
invalid  as  discriminating  against  other  tug  owners;  Gamble-Robinsou 
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Com.  Co.  V.  Chicago  etc.  Ry.  Co.,  168  Fed.  166,  16  Ann.  Gas.  618,  21 
L.  R.  A.  (N.  S.)  982,  94  C.  C.  A.  217,  interstate  carrier  requiring  pre- 

l)aynient  of  freight  charges  by  one  shipper,  while  giving  credit  to  others, 
is  not  giving  undue  or  unreasonable  preference  prohibited  by  Interstate 
Commerce  Act  of  1887;  Dingman  v.  Duluth  etc.  Ry.  Co.,  164  Mich.  334, 
32  L.  R.  A.  (N.  S.)  1181, 130  N.  W.  26,  statute  of  1897  requiring  railroads 
to  grant  equal  facilities  for  transportation  of  freight  or  passengers 
does  not  prevent  railroad  from  making  agreement  with  person  engaged 
in  transferring  passengers  and  baggage  by  which  he  is  permitted  to 
solicit  business  on  trains;  Cumberland  Telephone  etc.  Co.  v.  State  ex  rel. 
Attorney  General,  100  Miss.  120,  39  L.  R.  A.  (N.  S.)  277,  54  South. 
677,  contract  between  long  distance  and  local  telephone  companies  for- 
bidding latter  during  term  of  contract  to  extend  sj'stem  to  conii>ete 
with  former,  is  not  in  violation  of  Code  of  1906  prohibiting  contracts 
in  restraint  of  trade. 

Distinguished  in  dissenting  opinion  in  Gamble-Robinson  Com.  Co.  v. 
Chicago  etc.  Ry.  Co.,  168  Fed.  174,  16  Ann.  Cas.  613,  21  L.  R.  A.  (N.  S.) 
982,  94  C.  C.  A.  217,  majority  holding  interstate  carrier  requiring  pre- 
payment of  freiglit  charges  by  one  shipper,  while  giving  credit  to 
others,  is  not  giving  undue  or  unreasonable  preference  prohibited  by 
Interstate  Commerce  Act  of  1887. 

Wliarf  built  at  foot  of  public  street  by  railway  under  authority  from 
city  to  transport  freiglit  beyond  its  own  line  is  not  public  wbarf. 

A])proved  in  Weems  Steamboat  Co.  v.  People's  Steamboat  Co.,  214 
U.  S.  357,  16  Ann.  Oas.  1222,  53  L.  Ed.  1029,  29  Sup.  Ct.  661,  pHvate 
wharf  of  riparian  owner  oii  navigable  stream  is  not  subject  to  public 
use  and  third  person  tendering  compensation  may  be  excluded,  although 
tlicrc  is  no  other  wharf  at  place;  Hocking  Valley  R.  Co.  v.  New  York 
Coal  Co.,  217  Fed.  732,  132  C.  C.  A.  387,  action  under  Revised  Statute 
of  Ohio,  §  3373-1,  for  failure  to  give  shipper  equality  of  switch-track 
connections  is  on  statutory  liability  within  General  Code  of  Ohio,  sec- 
tion 11222,  ])rescribing  six-year  limitation;  In  re  Cargo  of  3,408  Tons 
Pocahontas  Coal,  175  Fed.  550,  99  C.  C.  A.  170,  arguendo. 

Distinguished  in  Southern  Pac.  Terminal  Co.  v.  Interstate  Commerce 
Commission,  219  IT.  S.  518,  55  L.  Ed.  317,  31  Sup.  Ct.  279,  upholding 
order  of  Interstate  Commerce  Commission  requiring  railroad  to  cease 
giving  undue  preferences  to  shipper  of  cotton  through  failure  to  exact 
wliarfage  charges  and  allowing  space  for  storage,  while  denying  such 
])rivileges  to  other  shippers;  The  Golden  Rod,  197  Fed.  833,  holding 
wharf  built  by  owner  of  shore  land  and  steamboat  company,  procuring 
license  from  town,  was  public  wharf,  and  vessel  owner  contracting  for 
its  use  with  one  cotenant  cannot  be  held  liable  to  other  for  its  nse; 
Baker- Whitely  Coal  Co.  v.  Baltimore  etc.  R.  Co.,  188  Fed.  408,  412,  110 
C.  C.  A.  234,  railroad  owning  pier  cannot  grant  single  tug  owner  right 
to  dock  and  undock  vessels;  Coeur  D'Alene  etc.  Transp-.  Co.  v.  Ferrell, 
22  Idaho,  760,  43  L.  R.  A.  (N.  S.)  965,  128  Pac.  568,  railroad  construct- 
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iug  wfai^f  to  receive  and  discharge  passengei^s  from  boats,  and  to  for- 
ward through  freight  and  passengers,  cannot  make  unreasonable  dis- 
criminations between  competing  boat  lines. 

Right  of  owner  of  private  wharf  to  exclude  others  from  use  there- 
of.   Note,  16  Ann.  Gas.  1226. 

Right  of  railroad  to  discriminate  as  to  wharf  privileges.    Note, 
43  L.  R.  A.  (N.  S.)  966. 

198  U.  &  500-508,  49  It.  Ed.  1142,  25  S«p.  Ot.  756,  AH  SIN  v.  WITTMAN. 

Crlml2ua  law  not  discriminatory  on  its  face  cannot  be  held  invalid 
because  enforced  asainst  particular  class. 

Approved  in  Purity  Extract  etc.  Co.  v.  Lynch,  226  U.  S.  201,  57  L.  Ed. 
187,  33  Sup.  Ct.  44,  upholding*  Mississippi  statute  of  1908  prohibiting 
sale  of  intoxicating  liquor  including  **Poinsetta,*'  containing  small  per- 
centage of  malt ;  Georgia  R.  R.  etc.  Co.  v.  Wright,  125  Ga.  604,  54  S.  E. 
58,  not  taxing  domestic  corporations,  and  taxing  foreign  ones,  as  to 
owners  of  shares  of  latter,  is  not  violation  of  State  constitutional  pro- 
visions assuring  all  persons  of  one  class  equal  protection;  Motlow  v. 
State,  125  Tenn.  582,  686,  145  S.  W.  186,  187,  upholding  act  of  1909 
pix>hibiting  manufacture  for  sale  of  intoxicating  liquors,  except  alcohol 
of  not  less  than  188  proof. 

Constitutionality  of  discrimination  based  on  race  or  color  in  police 
regulations  affecting  morality.    Note,  84  L.  B.  A.  (N.  S.)  606. 

196   U.    &  506-520,    49  L.  Ed.  1146,  25  Sup.  Ot.  754,  StTFBEME  LODGE 
KNIGHTS  OE  PTTHIAS  v.  MEYEB. 

Sninreme  Court  follows  constmction  given  by  State  court  to  State 
statute. 

Approved  in  In  re  Progressive  Wall  Paper  Corp.,  229  Fed.  493, 
143  C.  C.  A.  557,  under  stock  corporation  law  of  New  York,  section  55, 
bonds  of  corporation  could  not  be  pledged  to  secure  payment  of  pre-exist- 
ing debt,  and  extension  of  time  to  pay  debt,  or  substitution  of  new  note, 
did  not  satisfy  statute;  Forrester  v.  Southern  Pac.  Co.,  36  Nev.  271, 
48  L.  B.  A.  (K.  S.)  1,  134  Pac.  759,  action  for  damages  for  wrongful 
ejection  from  train  survives  death  resulting  from  injuries  and  may  be 
continued  by  administratrix  under  Nevada  statute  of  1905. 

General  rule  is  that  all  matters  respecting  remedy  and  admissibility 
of  evidence  depend  upon  law  of  State  where  suit  Is  teouglit 

Approved  in  Auld  v.  Cathro,  20  N.  D.  470,  Aim.  Oas.  1913A,  90,  S2 
L.  B.  A.  (N.  S.)  71,  128  N.  W.  1028,  in  proceeding  contesting  probate 
of  alleged  will,  testimony  of  decedent's  attending  physician  as  to  her 
mental  capacity,  based  on  information  obtained  while  treating  her 
))i'ofes.sionally,  was  properly  excluded ;  dissenting  opinion  in  Union  Mut. 
Life  Ins.  Co.  v.  Adler,  38  Ind.  App.  542,  75  N.  E.  1089,  majority  hold- 
ing table  of  extended  insurance  in  twenty  payment  life  policy  granting 
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extension  of  seven  years  and  two  hundred  and  thirty-five  days  upon 
payment  of  three  annual  premiums  is  from  date  of  policy,  not  from 
date  of  lapse. 

Law  governing  admissibility  of  evidence.    Note,  Ann.  Om.  1915B» 
845. 

Law  governing  insurance  contract.    Note,  19  Ann.  Oas.  32,  42. 

Conflict  of  laws  as  to  insurance  contracts.    Note,  23  L.  Bi.  A.  (N.  8.) 
969. 

Waiver  of  privilege  as  to  communication  between  physician  and 
patient.    Note,  48  L.  R.  A.  (N.  8.)  404. 

Who,  aside  from  patient,  may  waive  privilege  as  to  communication. 
Note,  48  L.  R.  A.  (N.  8.)  419. 

Legal  meaning  of  "profession"  or  "professional."    Note,  Ann.  Gas. 
1913E,  242. 

198  XT.  S.  521-529,  49  L.  Ed.  1150, 25  Sup.  Ct.  737,  TEXAS  k  PACIFIC  BT. 
CO.  V.  DASHIELL. 

Belease  for  particular  Injuries  is  not  bar  to  recovery  for  damages 
resulting  from  nonenumerated  injuries. 

Approved  in  Southern  Ry.  Co.  v.  Clark,  233  Fed.  904,  where  injured 
passenger  claims  signing  of  release  was  induced  by  misrepresentations 
of  railroad  physician  and  claim  agent,  question  is  for  jury;  Mahr  v. 
Union  Pac.  R.  Co.,  170  Fed.  704,  96  C.  C.  A.  19,  plaintiff  in  action  for 
damages  for  personal  injuries,  in  order  to  avoid  effect  of  release  on 
ground  of  mental  incapacity,  must  return  money  received  in -settlement; 
Pacific  Mut.  life  Ins.  Co.  v.  Webb,  157  Fed.  156, 157,  13  Ann.  Cas.  752, 
84  C.  C.  A.  603,  in  action  on  accident  policy  where  defense  is  release, 
replication  that  release  was  procured  by  fraud  of  agents  representing 
that  company  was  not  liable  on  policy  does  not  state  case  of  fraud 
avoiding  release;  Estate  of  Whitney,  171  Cal.  757,  154  Pac.  858,  waiver 
by  testator's  wife  of  her  share  of  community  property  and  all  other 
claims  in  instrument  concurrent  with  will,  did  not  waive  her  family 
allowance;  United  States  Express  Co.  v.  Ball,  36  App.  D.  C.  274,  Ann. 
Cafi.  19120,  331,  death  of  engineer  resulting  from  fall  of  negligently 
constructed  chimney  is  not  covered  by  release  for  accidents  and  injuries 
he  might  sustain  in  course  of  his  employment;  Nalle  v.  Safe  Deposit 
&  Trust  Co.,  120  Md.  194,  87  Atl.  773,  deed  of  lands  by  claimant  to 
testator,  reciting  that  it  was  release  of  sundry  debts  and  specifically 
of  two  notes,  was  not  effective  as  release  for  other  advances  made  by 
testator  to  claimant;  Cottrell  v.  Michigan  United  etc.  Co.,  184  Mich. 
230,  150  N.  W.  860,  in  action  against  carrier  for  negligent  death  of 
express  messenger,  carrier  is  not  exempted  from  liability  by  release  not 
applicable  to  employment  in  which  messenger  was  engaged  at  time  of 
his  death;  dissenting  opinion  in  Hoffman  v.  Eastern  Wisconsin  Ry.  etc. 
Co.,  134  Wis.  612,  115  N.  W.  386,  majority  holding  release  of  carrier 
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from  all  claims  for  injaries  received  in  collision,  enumerating  injuries, 
includes   other  injuries  not  enumerated. 

Distinguished  in  Mclsaac  v.  McMurray,  77  N.  H.  474,  L.  R.  A.  1916B, 
769,  9S  AtL  119,  9  N«  C.  C.  A.  769,  in  action  for  injuries  resulting  from 
collision  with  automobile,  burden  of  proof  is  on  plaintiff  to  show  mis- 
take of  fact  entitling  him  to  cancellation  of  release ;  Hoffman  v.  Eastern 
Wisconsin  Ry.  etc.  Co.,  134  Wis.  607,  116  N.  W.  385,  release  of  carrier 
from  all  claims  for  injuries  received  in  collision,  enumerating  injuries, 
includes  other  injuries  not  enumerated. 

Construction  of  release  with  respect  to  general  words  and  partic- 
ular recitals.    Note,  Ann.  Oas.  1912A,  502. 

Limiting  import  of  general  release  by  specifying  particular  claim. 
Note,  8  L.  R.  A.  (N.  8.)  1036. 

Avoidance  of  release  of  claim  for  personal  injuries  for  mistake. 
Note,  L.  R.  A.  1916B,  777,  778,  780. 

198  TT.  S.  530-^39,  49  L.  Bd.  1154,  25  Sup.  Ot.  766,  UNION  TRUST  CO.  ▼• 

WILSON. 

BaUee  aiserting  lien  for  his  charges  has  technical  possession  of  goods. 
Approved  in  National  Safe  Deposit  Co.  v.  Steady  232  U.  8.  67,  58 
L.  Ed.  510,  34  Sup.  Ct.  209,  arguendo. 

Indorsement  of  warehouse  receipts  transfers  property  represented. 
Approved  in  Selliger  v.  Kentucky,  213  U.  S.  205,  53  L.  Ed,  764,  29 
Sup.  Ct.  449,  tax  by  Kentucky  upon  warehouse  receipts  held  by  owner 
in  State  for  whisky  in  Germany  is  void;  Love  v.  Export  Storage  Co., 
143  Fed.  13, 14,  15,  74  C.  C.  A.  155,  only  thing  essential  to  proper  ware- 
housing of  goods  is  that  their  possession  be  changed  from  that  of  their 
owner  to  that  of  warehouseman. 

Issuance  and  delivery  by  private  warehouseman  of  receipt  for  own 
property  as  transfer  of  possession  essential  to  valid  pledge. 
Note,  SO  L.  R.  A.  (N.  8.)  553,  554. 

* 

Indorsement  and  delivery  of  warehouse  receipts  as  security  for  loan  IB 
TrtM  irtedge  wb  against  attaching  creditors. 

Approved  in  Duffy  v.  Charak,  236  U.  S.  100,  59  L.  Ed.  485,  35  Sup. 
Ct.  264,  fact  that  sheriff  has  possession  of  personal  property  under 
attachment  is  not  valid  reason  for  denying  mortgagee  his  security, 
where  he  takes  possession  and  notifies  bankrupt  owner  and  sheriff  of 
intention  to  foreclose;  Sexton  v.  Kessler  &  Co.,  225  U.  S.  98,  56  L.  Ed. 
1000,  32  Sup.  Ct.  657,  escrow  of  securities  made  by  banking  firm  in 
New  York  to  secure  drafts  upon  foreign  bank  is  lien  to  be  preferred 
to  claim  of  trustee  in  bankruptcy,  though  New  York  firm  retained  pos- 
session of  securities  and  could  substitute  others;  Pattison  v.  Dale,  196 
Fed.  10,  11,  12,  115  C.  C.  A.  639,  pledge  of  warehouse  receipts  for 
whLsky  creates  equitable  lien  on  whisky,  valid  against  trustee  in  bank- 
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ruptcy ;  In  re  Cincinnati  Iron  Store  Co.,  167  Fed.  492,  93  C.  C.  A.  122, 
where  bridge  company  borrowed  money  from  bank  and  pledged 
btructnral  iron  in  its  possession  as  security,  setting  it  apart  and  issoing 
receipt  to  bank,  pledge  is  valid  as  against  trustee  Jin  bankruptcy ;  Secur- 
ity Warehousing  Co.  y.  Hand,  143  Fed.  41,  42,  74  C.  C.  A.  186,  holding 
that  alleged  warehouse  receipts  were  not  warehouse  receipts  whose 
transfer  carried  constructive  possession  of  goods,  as  against  bankrupt  s 
trustees,  or  general  creditors. 

Distinguished  in  Security  Warehousing  Co.  T.  Hand,  206  U.  S.  422, 
11  Ann.  Ga«.  789,  51L.  Ed.  1122,  27  Sup.  Ct.  720,  transfer  of  warehouse 
receipts  did  not  give  equitable  lien  on  merchandise  which  would  take 
precedence  of  title  of  trustee  in  bankruptcy;  American  Can  Co.  t. 
Erie  Preserving  Co.,  171  Fed.  544,  548,  warehouse  receipts  issued  as 
collateral  security  for  money  borrowed  by  manufacturing  corporation 
did  not  create  valid  pledge  or  equitable  lien  good  against  general  cred- 
itors, where  goods  remained  in  its  warehouses  mingled  with  other  goods ; 
Stamford  Compress  Co.  v.  Farmers'  etc.  Nat.  Bank,  105  Tex.  48,  Ann. 
Gas.  1914D,  1298,  143  S.  W.  1144,  holding  assignment  of  compress 
receipt  to  bank  without  notice  to  compress  company  does  not  make 
it  bailee  to  bank,  and  denying  recovery  to  bank  after  delivery  of  cotton 
to  original  bailor. 

198    U.    ft.    5d»-«53,    49   IJ.    Ed.    1157,    25    Sop.    Ct    778,    WHITNEY    T. 
WENMAN. 

Bankruptcy  court  having  possession  of  property  has  Jurisdiction  to 
determine  extent  and  character  of  liens. 

Approved  in  In  re  J.  M.  Mertens  &  Co.,  147  Fed.  182,  77  C.  C.  A.  478, 
and  In  re  Cramond,  146  Fed.  978,  both  reaffirming  rule ;  Bush  v.  Elliott, 
202  U.  S.  479,  60  L.  Ed.  1116,  26  Sup.  Ct.  668,  diverse  citizenship  not 
necessary  to  exercise  of  jurisdiction  by  Circuit  Court  where,  citizen- 
ship of  bankrupt  and  defendant  is  such  that  former  might  have  sued 
in  Federal  court;  De  Friece  ▼.  Bryant,  232  Fed.  240,  bankruptcy  court 
having  summary  jurisdiction  to  enjoin  assertion  of  claim  to  notes  in 
possession  of  trustee  based  on  sale  on  attachment,  void  under  Bank- 
ruptcy Act,  has  jurisdiction  to  proceed  by  plenary  suit  to  obtain  same 
relief;  Orinoco  Iron  Co.  v.  Metzel,  230  Fed.  44,  45,  144  C.  C.  A.  338, 
affirming  order  of  bankruptcy  court  enjoining  iron  company  from 
prosecuting  suit  to  establish  trust  ex  maleficio  in  indemnity  fund  of 
bankrupt  corporation  in  possession  of  trustee  in  bankruptcy;  Nisbet  v. 
Federal  Title  etc.  Co.,  229  Fed.  647,  144  C.  C.  A.  54,  bankruptcy  court 
having  possession  of  property  of  bankrupt  corporation  has  jurisdiction 
to  determine  priority  of  attachment  liens;  In  re  Traunstein,  225  Fed. 
318,  vendor  of  property  by  conditional  sale  contract  filing  petition  in 
bankruptcy  court  to  secure  possession  against  trustee  and  bankrupt's 
lessor  claiming  property  as  trade  fixture,  cannot  withdraw  petition  over 
objection  of  trustee;  In  re  National  Boat  &  Engine  Co.,  216  Fed.  211, 
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bankruptcy  court  has  jurisdiction  to  determine  conflicting  liens  on 
property  of  bankrupt  and  it  is  duty  of  trustee  to  appear  and  protect 
fund  in  custody  of  court;  In  re  Larkey,  214  Fed.  869,  bankruptcy  court 
has  jurisdiction  to  determine  rights  of  bankrupt  lessee  on  petition  of 
lessor  to  recover  premises  for  breach  of  covenants  in  lease,  where 
premises  are  in  possession  of  subtenant  by  consent  of  lessor,  but  title 
to  leasehold  remains  in  lessee;  George  B.  Matthews  A  Sons  v.  Joseph 
.  Webre  Co.,  213  Fed.  397,  order  of  State  court  foreclosing  mortgage 
on  bankrupt's  property  after  filing  of  petition  is  void;  In  re  Bacon, 
210  Fed.  134,  126  C.  C.  A.  643,  holding  interest  of  bank  in  corporate 
stock  of  bankrupt  is  adverse  claim  and  cannot  be  determined  in  sum- 
mary proceeding  in  bankruptcy  court;  Le  Master  v.  Spencer,  203  Fed. 
216,  121  C.  C.  A.  416,  marshal  appointed  to  take  charge  of  property 
of  bankrupt,  under  act  of  1898,  has  right  to  seize  property  in  possession 
of  third  person  claiming  it  and  District  Court  has  jurisdiction  to  de- 
termine title  thereto;  In  re  Sehoenfield,  190  Fed.  60,  receiver  properly 
took  possession  of  stock  of  goods  under  bankrupt's  control,  though 
bill  of  sale  to  claimant  had  been  recorded  where  it  did  not  comply 
with  bulk  sales  law,  and  bankruptcy  court  has  jurisdiction  to  determine 
claimant's  rights;  In  re  Jackson  Brick  etc.  Co.,  189  Fed.  643,  referee 
may  summarily  determine  validity  of  lien  df  trust  deed  on  real  property 
in  possession  of  trustee,  where  creditor  holding  trust  deed  as  collateral 
security  presents  claim  for  allowance;  In  re  MacDougall,  175  Fed.  406, 
where  adverse  claimants  loaning  life  policy  to  father  to  use  as  security 
for  loan  under  agreement  that  policy  is  only  to  be  used  after  mortgage 
on  farm  and  another  policy  are  exhausted,  seek  to  enforce  claim  in 
bankruptcy  court,  that  court  has  jurisdiction  to  determine  claim;  In 
re  Elletson  Co.,  174  Fed.  862,  where  bank  claiming  security  under  deed 
of  trust  executed  more  than  four  months  before  bankruptcy,  submits 
claim  to  bankruptcy  court,  and  bankrupt's  estate  is  in  possession  of 
court,  referee  has  jurisdiction  to  determine  validity  of  deed  in  summary 
proceeding;  Thomas  v.  Woods,  173  Fed.  590,  19  Ann.  Oaa.  1080,  26 
L.  R.  A.  (N.  S.)  1180,  97  C.  C.  A.  535,  decision  of  bankruptcy  court 
on  x)etition  of  trustee  to  have  adverse  claims  and  liens  declared  void 
and  for  sale  of  property  free  from  lien  is  reviewable  by  appeal;  Bray 
V.  U'nited  States  Fidelity  and  Guaranty  Co.,  170  Fed.  699,  96  C.  C.  A. 
9,  Federal  Circuit  Court  has  no  jurisdiction  of  suit  to  determine. liens 
upon  property  belonging  to  bankrupt's  estate  and  in  possession  of 
District  Court  as  bankruptcy  court;  Cleminshaw  v.  International  Shirt 
etc.  Co.,  165  Fed.  800,  801,  bill  against  trustee  in  bankruptcy  alleging 
that  complainant  was  induced  by  fraudulent  representations  of  bank> 
rupt  to  release  mortgage  on  property  and  offering  to  restore  considera- 
tion states  cause  of  action  within  jurisdiction  of  bankruptcy  court; 
In  re  Holbrook  Shoe  etc.  Co.,  165  Fed.  976,  where  trustee  applies  for 
order  to  reipiire  surrender  of  possession  of  bankrupt's  property  referee 
has  jurisdiction  to  determine  whether  property  is  held  without  color  of 


198  U.  8. 539-563        NOTES  ON  U.  S.  REPORTS.  494 

right;  Loeser  v.  Savings  Deposit  Bank  etc.  Co.^  163  Fed.  215,  89  C.  C.  A. 
642,  judgment  of  bankruptcy  court  determining  claim  of  chattel  mort- 
gagee to  assets  in  hands  of  trustee  in  bankruptcy  proceeding  and  appeal* 
able  to  Circuit  Court  of  Appeals  under  section  24a  of  Bankruptcy  Act ; 
In  re  Standard  Tel.  etc.  Co.,  157  Fed.  Ill,  trustee  in  bankruptcy  may 
attack  validity  of  chattel  mortgage  on  behalf  of  general  creditors, 
where  property  is  in  custody  of  court  and  mortgagee  comes  into  court 
to  enforce  his  lien;  Goodnough  Mercantile  etc.  Co.  v.  Galloway,  156 
Fed.  509,  bankruptcy  court  has  jurisdiction  of  plenary  suit  against 
trustee  to  determine  rights  of  third  person  under  equitable  lien  on 
personal  property  created  by  verbal  agreement  to  secure  advances  to 
carry  on  business ;  In  re  B.  D.  Gamer  &  Co.,  153  Fed.  915,  under  Bank- 
ruptcy Act  of  1898  authonzing  apx>ointment  of  receiver  for  preserva- 
tion of  estate,  such  receiver  may  sell  perishable  property  to  prevent  loss ; 
Mason  v.  Wolkowich,  150  Fed.  701, 10  L.  B.  A.  (N.  S.)  766,  80  C.  C.  A.  435, 
where,  after  an  alleged  unauthorized  sale  of  bankrupt's  assets,  court 
ordered  proceeds  to  be  delivered  to  trustee,  such  act  constituted  affirm- 
ance of  sale ;  In  re  McMahon,  147  Fed.  686,  77  C.  C.  A.  668,  court  of 
bankruptcy  having  possession  of  real  estate,  may  determine  petition 
by  trustee  against  mortgagee  to  set  aside  mortgage  as  preference; 
Gazlay  v.  Williams,  147  Fed.  680,  14  L.  H.  A.  (N.  S.)  1199,  77  C.  C.  A. 
662,  where  tenants  protested  passage  of  their  leases  to  landlord's  trustee 
in  bankruptcy,  court  of  bankruptcy  empowered  to  determine  landlord's 
rights  in  leasehold ;  Iii  re  Schermerhorn,  145  Fed.  342,  76  C.  C.  A.  215, 
adjudication  in  bankruptcy,  passes  property  into  custody  of  court, 
which  jurisdiction  cannot  be  impaired  by  unauthorized  surrender  or 
adverse  seizure;  In  re  Knopf,  144  Fed.  252,  court  may  order  property 
of  bankrupt,  although  in  hands  of  adverse  claimant,  to  be  delivered 
into  custody  of  marshal  pending  adjudication  of  title;  Goodnough  Mer- 
cantile Co.  V.  Galloway,  48  Or.  244,  84  Pac.  1051,  seizure  under  attach- 
ment within  four  months  of  filing  petition  in  bankruptcy  is  discharged 
in  absence  of  order  preserving  lien  of  attachment. 

Distinguished  in  Tate  v.  Brinser,  226  Fed.  884,  suit  by  trustee  for 
accounting  as  to  equitable  interest  of  bankrupt  in  property  to  which 
defendant  has  legal  title  and  in  which  bankrupt  assigned  his  interest 
more  than  year  before  bankruptcy  is  one  against  adverse  claimant  and 
not  within  jurisdiction  of  bankruptcy  court  without  claimant's  con- 
sent ;  In  re  Blum,  202  Fed.  886,  121  C.  C.  A.  241,  bankrupt's  wife  hav- 
ing possession  and  claiming  money  in  her  own  right  is  entitled  to  ad- 
judication of  claim  in  plenary  suit;  Ommen  v.  Talcott,  175  Fed.  265,. 
court  of  bankruptcy  has  jurisdiction  with  consent  of  adverse  claimant 
in  possession  to  authorize  receiver  to  consent  to  sale  of  property  under 
joint  supervision  of  receiver  and  adverse  claimant,  leaving  claims  to 
proceeds  to  be  determined  later;  Homer-Gay  lord  Co.  v.  Miller,  147 
Fed.  303,  certain  creditors  filing  bill  to  set  aside  certain  transfers, 
claiming  fraud,  bill  warranted  appointment  of  receiver  and  injunction^ 
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forcing  delivery  of  goods  to  him;  Brumby  t.  Jones,  141  Fed.  322,  72 
C.  C.  A.  466,'  property  of  bankrupt  not  in  possession  of  bis  trustee 
cannot  be  declared  in  trust  by  district  courts  in  plenary  suit. 

Jurlfldictlon  of  bankruptcy  court  is  ousted  by  receiyer's  surrender  of 
property  without  authority  of  court. 

Approved  in  Heberf  v.  Crawford,  228  U.  S.  208,  57  L.  Ed.  803,  33 
Sop.  Ct.  484,  where  bankrupt  is  in  possession  of  rice  crop  at  time  of 
filing  of  petition,  and  later  trustee  appointed  by  State  court  delivers  it 
to  warehouse,  bankruptcy  court  has  jurisdiction  to  determine  claims; 
Babbitt  v.  Dutcher,  216  U.  S.  106,  17  Ann.  Oaa.  969,  54  L.  Ed.  403,  30 
Sup,  Ct.  372,  bankruptcy  court  may  compel  delivery  of  corporate  rec- 
ords and  stock-books  of  corporation  by  summary  proceeding;  Coder  y. 
Arts,  213  U.  S.  232,  16  Ann.  Cm.  1008,  53  L.  Ed.  776,  29  Sup.  Ct.  436, 
where  claimant  asserts  lien  against  bankrupt's  estate  which  would  be 
defeated  by  trustee's  construction  of  Bankruptcy  Act,  and  lien  is  al- 
lowed, appeal  lies  to  Circuit  Court  of  Appeals,  and  to  Supreme  Court 
as  amount  exceeds  two  thousand  dollars;  Murphy  v.  John  Hofman  Co.,- 
211  U.  S.  669,  58  L.  Ed.  830,  29  Sup.  Ct.  154,  goods  in  possession  of 
receiver  in  bankruptcy  cannot  be  seized  on  writ  of  replevin  from  State 
court ;  Re  Wood,  210  IT.  S.  255,  52  L.  Ed.  1050,  28  Sup.  Ct.  621,  bank- 
ruptcy court  has  jurisdiction  to  re-examine  on  petition  of  trustee, 
validity  of  payment  to  attorney,  and  to  direct  repayment  of  excess,  and 
notice  of  hearing  may  be  served  without  district  on  nonresident  attor- 
ney; In  re  Wegman  Piano  Co.,  228  Fed.  64,  referring  petition  of  trustee 
in  bankruptcy  for  order  to  show  cause  requiring  credit  company  to 
establish  rights  to  money,  books,  and  accounts  in  his  possession,  to 
special  master  to  determine  questions  relating  to  evidence  of  possession 
and  ownership;  In  re  Fitzhugh  Hall  Amusement  Co.,  228  Fed.  171, 
vendor  of  property  under  conditional  sale  contract  reserving  title,  by 
obtaining  judgment  and  levying  execution  waives  title,  and  where  levy 
was  within  four  months  of  bankruptcy  trustee  may  sell  property  for 
benefit  of  general  creditors;  Gibbons  v.  Goldsmith,  222  Fed.  830,  138 
C.  C.  A,  252,  under  provisions  of  Bankruptcy  Act  and  section  5918  of 
Washington  Code,  giving  husband  control  of  community  property,  and 
decision  of  State  court  that  debts  of  husband  are  prima  facie  commu- 
nity debts,  bankruptcy  court  has  jurisdiction  to  determine  disposition 
of  funds  in  hands  of  trustee  from  sale  of  community  property;  Blair 
V.  Brailey,  221  Fed.  4,  136  C.C.  A.  524,  holding  jurisdiction  of  court 
appointing  receivers  is  not  affected  by  bankruptcy  proceedings  insti- 
tuted six  months  later  in  another  jurisdiction,  and  denying  trustee's 
petition  to  secure  possession  of  property  in  hands  of  receiver;  Wright 
V.  Harris,  221  Fed.  745,  bankruptcy  court  in  possession  of  property 
denies  petition  of  State  receiver,  cancels  fraudulent  foreclosure  sale 
to  creditor,  and  enjoins  creditor  from  interfering  with  possession  of 
trustee;  Pugh  v.  Loisel,  219  Fed.  421,  135  C.  C.  A.  221,  State  court 
eannot,  after  filing  of  petition  in  bankruptcy,  make  order  of  foreclosure 
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of  mortgage  in  part  of  property;  Galbraith  v.  Robson-Hilliard  Grocery 
Co.,  216  Fed.  844,  845,  846,  133  C.  C.  A.  46,  bankruptcy  court  has  juris- 
diction to  determine  validity  of  mortgage  on  bankrupt's  property  in 
another  State,  where  trustee  has  possession;  In  re  Breyer  Printing  Co., 
216  Fed.  882,  133  C.  C.  A.  82,  where  adverse  claimant  in  possession  of 
cliattels  turns  them  over  to  trustee  subject  to  his  rights,  controversy 
is  between  trustee  and  adverse  claimant  same  as  if  latter  had  retained 
possession,  and  decree  is  not  reviewable  under  Bankruptcy  Act,  section 
24b;  In  re  O'Brien,  215  Fed.  130,  under  New  Jersey  statute  making 
unrecorded  conditional  sale  contracts  void  against  judgment  creditors  of 
purchasers,  and  Bankruptcy  Act  of  1910,  vesting  in  trustee  rights  of 
judgment  creditors,  property  in  possession  of  bankrupt  under  unrecorde<l 
conditional  sale  contract  passes  to  trustee;  In  re  Tygarts  River  C^oal 
Co.,  203  Fed.  179,  receiver  appointed  pending  election  of  trustee  in 
bankruptcy  has  no  such  interest  as  to  warrant  instituting  ancillary 
proceeding  in  another  district  to  secure  custody  of  property;  In  re 
Lipman,  201  Fed.  172,  provision  of  Bankruptcy  Act  limiting  jurisdic- 
tion of  bankruptcy  court  over  controversies  relating  to  collector  of 
bankrupt's  estate  relates  only  to  suits  brought  by  trustees,  and  docs 
not  restrict  right  of  receiver  to  defend  possession  of  goods  seized  a:? 
tliose  of  bankrupt;  In  re  Franklin  Suit  &  Skirt  Co.,  197  Fed.  601, 
affirming  order  of  referee  made  before  adjudication  of  bankruptcy  to 
compel  third  persons  to  tnm  over  property  of  bankrupt  to  trustee: 
In  re  Logan,  196  Fed.  686,  affirming  order  of  referee  requiring  convey- 
ance of  farm  and  personal  property  to  trustee  in  bankruptcy,  where 
actual  possession  was  in  bankrupt  and  legal  title  had  been  conveyed 
to  third  person  to  defraud  creditors;  Johnston  v.  Spencer,  195  Fed.  218, 
219,  115  C.  C.  A.  167,  where  stockholder  sells  his  stock  to  another  stock- 
holder for  cash  and  automobile  of  corporation,  and  bankrupt  corpora- 
tion delivers  bill  of  sale  to  third  person  who  executes  notes  payable 
to  corporation  which  are  discounted  at  bank  and  proceeds  used  to  pay 
for  stock,  bankruptcy  court  has  no  jurisdiction  to  litigate  rights  of 
stockholder  to  money;  Mitchell  Storebuilding  Co.  v.  Carroll,  193  Fed. 
618,  620,  113  C.  C.  A.  484,  bankruptcy  court  having  possession  of  prop- 
erty may  enjoin  prosecution  of  claim  in  State  court;  In  re  Alexander, 
193  Fed.  753,  receiver  may  maintain  summary  proceedings  to  set  aside 
sale  of  bankrupt's  assets  to  his  attorney;  In  re  CanBeld,  193  Fed.  936, 
113  C.  C.  A.  562,  where  receiver  assented  to  proceedings  by  bankrupt's 
creditor  to  reclaim  proceeds  of  accounts  assigned  to  him  by  bankrupt, 
appellate  court  will  not  inquire  into  jurisdiction  of  bankruptcy  court; 
Clay  V.  Waters,  178  Fed.  390,  393,  399,  21  Ann.  Cas,  897,  101  C.  C.  A. 
645,  taking  and  concealing  of  property  in  bankrupt's  possession  at  time 
of  adjudication  by  third  person  having  no  lien  or  adverse  claim,  is 
punishable  as  contempt;  Plant  v.  Gorham  Mfg.  Co.,  174  Fed.  855,  856, 
where  tenant's  lease  is  terminated,  four  days  before  filing  of  petition 
in  bankruptcy,  Federal  court  has  no  jurisdiction  of  action  by  trustee 
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to  establish  lease  as  asset  of  bankrupt's*  estate ;  Bernian  v.  Smith,  171 
Fed.  741,  742y  trustee  in  bankruptcy  is  entitled  to  injunction  to  re- 
strain prosecution  jof  suits  for  conversion  for  taking  of  property  in 
his  official  capacity,  but  not  to  restrain  action  for  damages  for  alleged 
abuse  of  authority ;  In  re  Rose  Shoe  Mfg.  Co.,  168  Fed.  41,  93  C.  C.  A. 
461,  where  property  of  bankrupt  is  taken  from  possession  of  trustee 
by  adverse  claimant,  referee  may  order  return  of  propei-ty  or  proceeds 
of  sale;  Plant  v.  Gk)rham  Mfg.  Co.,  159  Fed.  755,  bankruptcy  court 
has  jurisdiction  of  suit  by  receiver  to  recover  possession  of  property 
under  lease  held  by  bankrupt,  where  receiver  was  dispossessed  by  illegal 
warrant ;  In  re  Alton  Mfg.  Co.,  158  Fed.  369,  levy  on  goods  under  writ 
of  replevin  served  after  order  of  bankruptcy  court  appointing  receiver, 
is  void;  Hurley  v.  Devlin,  151  Fed.  924,  where  bankrupt  dies  pendin«r 
proceeding,  bankruptcy  court  has  exclusive  jurisdiction  to  determine 
widow's  dower  right  to  lands  in  various  States ;  T.  E.  Hill  Co.  v.  United 
States  Fidelity  etc.  Co.,  250  111.  248,  95  N.  E.  152,  under  Bankruptcy 
Act  of  1898  requiring  bond  for  payment  of  costs  in  case  petition  is 
dismissed,  damages  may  be  recovered  upon  dismissal  of  petition  without 
showing  of  malice  and  probable  cause. 

Distinguished  in  In  re  Interocean  Transp.  Co.,  232  Fed.  410,  bank- 
ruptcy court  cannot  stay  action  in  State  court  for  money  had  and 
received  against  stakeholder  having  x)ossession  of  fund  claimed  by  trus- 
tee in  bankruptcy;  In  re  Rathman,  183  Fed.  922,  926,  106  C.  C.  A.  253, 
baakroptey  court  has  no  jurisdiction  to  take  possession  of  property 
from  receiver  of  State  court  appointed  to  enforce  claim  of  mortgage 
lien  and  adjudicate  claim  to  lien  in  summary  proceeding;  Skewis  v. 
Barthell,  152  Fed.  536,  bankruptcy  court  has  no  jurisdiction  of  suit  by 
trustee  to  recover  real  estate  conveyed  in  fraud  of  creditors  more  than 
four  months  before  filing  of  petition  in  bankruptcy. 

What  amounts  to  adverse  holding  of  property  acquired  from  bank- 
rupt.   Note,  8  L.  R.  A.  (K.  S.)  1284. 

Miscellaneous.  Cited  in  De  Watteville  v.  Sims,  44  Okl.  718,  146 
Pac.  228,  adjudication  by  referee  in  bankruptcy  that  plaintiffs  claim 
was  void  for  usury  ^is  res  adjudicata  in  action  on  note  and  to  foreclose 
mortgage. 

198   XT.   S.   564--560,    49  L.   Ed.    1161,   25    Bup.    Ot.   775,    YAK   BEBD   T. 
rBOFLE'B  KAT.  BANK. 

Not  cited. 

196  U.  a  561-^78,  49  Xi.  Ed.  1168,  25  Sup.  Ot.  770,  OBSAT  WE8TBBK 
lOH.  h  MFa.  CX>.  T.  HABBI8. 

Baoeiver  of  corporation  with  no  title  to  assets  except  that  derived 
tttm  his  appointment  in  suit  to  enforce  dsims  of  creditors,  cannot  sue  in 
foreigs  jiBifldlctlon  to  recover  property  of  debtor. 

XIX— 32 
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Approved  in  Keatley  v.  Furey,  226  U.  S.  403,  67  L.  Ed.  275,  33 
Sup.  Ct.  121,  whetViCr  title  to  assets  outside  State  passed  to  receiver 
of  corporation  under  order  of  State  of  organization  depends  upon  State 
law,  and  decision  of  Federal  court  in  State  having  custody  of  assets 
that  no  title  passed  and  dismissing  petition  of  receiver  to  intervene 
does  not  warrant  direct  appeal  to  Supreme  Court;  Fairview  Fluor  Spar 
&  Lead  Co.  v.  Ulrich,  192  Fed.  897,  113  C.  C.  A.  372,  reversing  order 
of  Circuit  Court  appointing  ancillary  receiver;  McGraw  v.  Mott,  179 
Fed.  664, 103  C.  C.  A.  204,  where  Federal  court  of  equity  in  New  Jersey 
acting  under  State  Corporation  Act  appoints  receiver  for  insolvent 
corporation,  complainant  may  institute  suit  for  appointment  of  ancil- 
lary receiver  m  another  Federal  district  in  which  corporation  has  prop- 
erty, and  while  stockholder  may  intervene  in  such  suit,  he  cannot  ques- 
tion jurisdiction  of  court  in  principal  suit,  nor  obtain  review  of  decree; 
Horn  V.  Pere  Marquette  R.  Co.,  161  Fed.  631,  suit  by  creditor  of  rail- 
road to  have  property  situated  in  different  Federal  districts  of  same 
State  administered  for  benefit  of  all  creditors  may  be  brought  in  either 
district,  and  appointment  of  receiver  is  equitable  attachment  of  all 
property  of  railroad  in  State;  Coal  &  Iron  Ry.  Co.  v.  Reherd,  204  Fed. 
882,  123  C.  C.  A.  156,  receiver  of  railroad  contractors  appointed  in 
Virginia  had  no  authority  to  bring  action  against  railroad  in  Federal 
court  for  Northern  District  of  West  Virginia,  but  order  ratifying  his 
appointment  was  made  in  ancillary  proceeding  in  State  court  of  West 
Virginia,  and  proceedings,  though  irregular,  authorized  him  to  continue 
suit  in  Federal  court;  In  re  Tygarts  River  Coal  Co.,  203  Fed.  179, 
receiver  appointed  in  bankruptcy  pending  election  of  trustee  has  not 
such  interest  as  entitles  him  to  institute  ancillary  proceeding  in  this 
court  to  secure  custody  of  property  in  this  district;  Covell  v.  Fowler, 
144  Fed.  639,  bank's  receiver  appointed  in  suit  to  liquidate  its  affairs 
cannot  sue  in  foreign  jurisdiction  to  enforce  stockholder's  liability; 
Fowler  v.  Osgood,  141  Fed.  23,  4  L.  R.  A.  (N.  S.)  824,  72  C.  C.  A.  270, 
receiver  in  chancery  of  insolvent  corporation  appointed  by  Federal 
court  in  Iowa,  could  not,  even  by  leave  of  court  appointing  him,  sue 
in  Federal  court  in  Colorado,  for  recovery  of  fund  from  resident  of 
latter  State,  alleged  to  be  held  in  trust  for  benefit  of  creditors  of 
estate;  In  re  Benedict,  140  Fed.  67,  bankruptcy  court  cannot  confer 
upon  receiver  power  to  act  outside  jurisdiction  of  that  court;  HcCague 
V.  Dodge.  60  Colo.  209,  114  Pac.  649,  receiver  of  Colorado  corporation, 
removing  property  to  Nebraska  and  accepting  laws  of  that  State,  ap- 
pointed by  Nebraska  court  in  creditor's  suit,  cannot  sue  in  Colorado 
court  to  recover  unpaid  stock  subscription;  Shloss  v.  Metropolitan 
Surety  Co.,  149  Iowa,  387,  128  N.  W.  386,  claim  of  foreign  receiver  of 
foreign  corporation  to  funds  in  Iowa  will  not  be  recognized  where 
result  relegates  Iowa  creditors  to  foreign  jurisdiction  for  relief;  Hughes 
v.  Hall,  118  Md.  676,  86  Atl.  947,  where  corporation  goes  into  hands 
of  ordinary  chancery  receiver,  decree  of  dissolution,  and  appointment 
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of  receiver  thereunder  is  prerequisite  to  recovery  of  illegal  preference; 
McAllister  v.  American  Hospital  Assn.,  62  Or.  536,  125  Pac.  288,  sub- 
scribers for  stock  at  less  than  par  value  are  liable  for  indebtedness 
of  corporation  to  full  value  of  stock  subscribed  and  unpaid;  Childs 
V.  Blethen,  40  Wash.  348,  351,  82  Pac.  408,  409,  holding  insolvent  cred- 
itors, together  with  receiver  directed  to  collect  judgment,  authorized 
to  sue  on  judgment  in  Washington  courts  only  and  not  in  foreign  juris- 
diction. 

Distinguished  in  Bernheimer  v.  Converse,  206  U.  S.  534,  51  L.  Ed.  1176, 
27  Sup.  Ct.  755,  and  Converse  v.  Hamilton,  224  U.  S.  257,  260,  Ann.  Caa. 
1913D,  1292,  56  L.  Ed.  754,  755,  32  Sup.  Ct.  415,  both  holding  under 
Minnesota  laws  of  1899,  receiver  of  corporation  whose  stockholders  are 
subject  to  double  liability,  is  quasi-assignee  and  may  enforce  rights  of 
creditors  in  other  jurisdictions  than  that  of  court  appointing  him; 
Irvine  v.  Elliott,  203  Fed.  106,  receiver  appointed  by  Ohio  coiirt  to 
enforce  statutory  double  liability  of  stockholders  of  insolvent  Ohio 
railroad,  and  authorized  by  statute  to  recover  assessments  within  and 
^Without  State,  may  sue  resident  of  Delaware  in  courts  of  that  State 
to  recover  assessment  levied  on  him ;  McBride  v.  Oriental  Bank  of  New 
York,  200  Fed.  896,  receiver  for  corporation  recovering  judgment  in  his 
own  State  may  maintain  action  on  judgment  in  another  State  as  judgment 
creditor,  and  his  description  of  himself  as  receiver  may  be  treated  as  sur- 
plusage; Bluefields  S.  S.  Co.  v.  Steele,  184  Fed.  586, 106  C.  C.  A.  564,  re- 
versing appointment  of  ancillary  receiver  in  stockholder's  suit  in  Pennsyl- 
vania for  purpose  of  bringing  action  fox  treble  damages  under  Federal 
anti-trust  law  against  party  not  citizen  nor  resident  of  Pennsylvania 
where  bill  does  not  allege  that  general  receiver  in  Louisiana  was  appointed 
to  bring  such  suit;  Bay  State  Gas  Co.  v.  Rogers,  147  Fed.  559,  faolditig, 
though  receiver's  powers  are  interlocutory,  he  haa  authority  to  sue  in 
Massachusetts  to  recover  profits  for  which  defendant  has  not  accounted; 
Lyon  V.  Russell,  41  App.  D.  C.  559,  holding  court  of  district  will  recog^ze 
title  of  receiver  appointed  by  foreign  court  to  property  within  this  juris- 
diction, where  property  was  voluntarily  surrendered  to  him  by  corpora- 
tion; Jenkins  v.  Purcell,  29  App.  D.  C.  214,  9  L.  R.  A.  (N.  S.)  1074,  right 
of  foreign  receiver  taking  personal  property  into  his  possession  in  juris- 
diction of  his  appointment  and  selling  it  in  this  district  is  superior 
to  right  of  domestic  creditor  of  owner  who  attaches  proceeds  of  sale 
in  hands  of  purchaser  from  receiver;  Shipman  v.  Treadwell,  208  N.  Y. 
411,  102  N.  E.  637,  suit  by  Ohio  receiver  of  insolvent  corporation  to 
enforce  statutory  liability  of  stockholders  is  suit  by  quasi-assignee 
under  Ohio  statutes  and  may  be  maintained  in  this  court. 

Receiver's  power  to  sue  out  of  jurisdiction  of  appointment.    Note, 
4  L.  R.  A.  (N.  S.)  824,  828. 

Rierht  of  corporation  itself  to  deny  adequacy  of  property  taken  for 
stock  in  absence  of  actual  fraud.    Note,  19  L.  B.  A.  (N.  S.)  116. 


198  U.  S.  580-587       NOTES  ON  U.  S.  REPORTS.  500 

Assets  of  eorporation  as  consideration  for  stock  increase.    Note, 
50  L.  R.  A.  (N.  S.)  69. 

Liability  of  stockholders  to  refund  dividend  oniawfulif  paid  omt 
of  capital.    Note,  Ann.  Oas.  1915A,  828. 

198  V.  &  580,  49  Ii.  Sd.  1172,  25  Sop.  Ct.  801,  HATCH  ▼.  KETCHAM. 

Cited  in  Norris  y.  Johnson,  232  U.  S.  715,  58  L.  Ed.  811,  M  Sup.  Ct. 
330. 

196  17.  8.  582,  586^  49  L.  Ed.  1172,  U74,  26  Soft.  Ot.  803,  806,  IN  BB  Me- 
CAUU.T. 

Cited  in  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  484,  486^-487, 
and  In  re  Independent  Pub.  Co.,  228  Fed.  789. 

108  V.  B.  588,  49  In  Ed.  1178,  25  Sop.  Ot.  802,  MtKASB  ▼.  BANK  OF  I.E 
BOT. 

Cited  in  In  re  Gray,  208  Fed.  960,  and  Rnbenstein  ▼.  Lottow,  220 
Mass.  164,  107  N.  E.  721.  ' 

198  U.  8.  586,  49  li.  Ed.  1174,  25  Sop.  Ot.  808,  FBITZLEN  T.  BOATMEN*8 
BANK. 

Cited  in  Eddy  y.  Chicago  etc.  Ry.  Co.,  226  Fed.  126. 

198  U.  8.  587,  49  In  Ed.  1174,  25  Bop.  Ot.  80S»  BBDKSWICK-BAXaB- 
OOULBNDEB  OO.  Y.  KItUlffPP. 

Cited  in  Brunswick-Balke-CoUender  Co.  y.  Rosatto,  159  Fed.  735. 

198  IT.  8.  587,  49  In  Ed.  1176,  25  Sup.  Ot  804,  RAPHAEL  Y.  BIO  OBANBB 
WE8TERN  BT.  00. 

Cited  in  Raphael  y.  Wasatch  etc.  R.  Co.,  201  Fed.  857, 120  C.  C.  A.  184. 
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IM  XT.  8.  1-47.  50  L.  Ed.  66,  25  Sop.  Ct.  706,  NEW  YORK  EX  REL. 
METBOFOLITAK  STREET  RT.  00.  T.  NEW  YORK  STATE  BOARD 
OF  TAX  COMMRS. 

FrancMM  gnuited  lay  State  is  taxable  in  absence  of  express  stipulation 
of  exemption,  and  condition  for  payment  of  annual  sum  is  not  to  be  con- 
trued  as  tax  exemption. 

Approved  in  Trimble  v.  Seattle,  231  U.  S.  690,  58  L.  Ed.  489,  34 
Sup.  Ct.  218,  upholding  assessment  for  benefits  levied  by  city  upon 
leaseholds  of  tide-lands  executed  by  State  of  Washington;  Home  Tel. 
&  Tel.  Co.  V.  Los  Angeles,  2ll  U.  S.  273,  53  L.  Ed.  183,  29  Sup.  Ct.  50, 
upholding  Los  Angeles  ordinance  establishing  telephone  rates;  Hono- 
lulu Rapid  Transit  etc.  Co.  v.  Wilder,  211    U.  S.  144,  58  h.  Bd.  124, 
-9  Sup.  Ct.  44,  corporation  is  not  exempted  from  taxation  of  its  fran- 
chise by  provision  in  charter  relating  to  division  of  excess  income  after 
payment  of  dividends  up  to  certain  percentage;  St.  Louis  v.  United 
RailwtLyB  Co.,  210  U.  S.  277,  52  L.  Ed.  1069,  28  Sup.  Ct.  630,  ordinances 
^^  St.  Louis  granting  franchises  to  street  railways  do  not  relinquish 
power  to  levy  license  tax  for  privilege  of  using  cars  in  city;  New  Jer- 
^^y  J'  Andereon,  203  U.  S.  493,  51  L.  Ed.  288,  27  Sup.  Ct.  137,  holding 
-repaired   amount  to  be  paid  by  corporation  to  State  for  continued  ex- 
s  ence  of  its  franchise,  fixed  by  amount  of  yearly  outstanding  capital 
*^>  IS  ftx  within  meaning  of  Bankruptcy  Act,  §  64a;  Franklin  Trust 
^O'   V.   j^^^  Jersey,  181  Fed.  780,  104  C.  C.  A.  629,  holding  franchise 
^s   chargeable  as  included  in  expenses  of  administration  by  receiver 
'^e^i^ea     on    appeal);   Wolfe   County   v.  Beckett,   127  Ky.   256,   17 
7*^  A^   (N.  S.)  688,  105  S.  W.  448,  holding  under  Ky.  Stats.  1903, 
"^  ,     ^>   and  §  4039,  re-enacted  in  acts  of  1906,  oil  and    gas  wells  held 
^^    Wase  vesting  ownership  of  oil  and  gas  in  lessee  are  taxable; 
^t.  I^^ig  V.  iTnited  States  Rys.  Co.,  263  Mo.  441,  174  S.  W.  89,  holding 
0    ^^vaiiQ^  imposing  license  fee  for  each  car  used  in  transporting  pas- 
U  ^Ts  ini^K)ses  license  tax  and  not  direct  tax  on  property ;  Public  Ser- 
\Ve^  Gas  Co.  v.  Board  of  Pub.  Utility  Commrs.,  87  N.'j.  L.  592,  92 
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Ail.  610,  holding  it  erroiieous  to  assign  no  value  or  nominal  value  to  fran- 
chise of  public  service  corporation  in  making  valuation  of  property  for 
purpose  of  establishing  rates ;  North  Jersey  St.  Ry.  Co.  v.  Mayor  etc.  of 
Jersey  City,  73  N.  J.  L.  486,  63  Atl.  834,  upholding  act  of  1900  taxing 
franchises  of  persons  and  corporations  using  city  streets;  Oklahoma 
City  V.  Shields,  22  Okl.  293,  100  Pac.  571,  upholding  ordinance  enacted 
under  authority  of  act  of  1908  levying  assessment  on  street  railway 
for  paying;  State  ex  rel.  Webster  v.  Superior  Court,  67  Wash.  42, 
Ann.  Gas.  191SD,  78,  L.  R.  A.  19150,  287,  120  Pac.  863,  holding  city 
granting  franchise  to  telephone  company  and  fixing  rates  may  not  at- 
tack validity  of  act  of  1911  under  which  commission  thereby  created 
increased  rates,  on  ground  of  improvement  of  contract;  Harvey  Coal 
etc.  Co.  V.  Dillon,  59  W.  Va.  608,  6  L.  R.  A.  (N.  S.)  628,  53  S.  E.  930, 
holding  lease  taxable  to  lessee  under  Acts  of  1905,  c.  35,  p.  385;  dis- 
senting opinion  in  Ex  parte  Beville,  58  Fla.  195,  19  Ann.  Cas.  48,  27 
L.  R.  A.  (N.  S.)  273,  50  South.  693,  majority  holding  statute  has  taken 
from  wife  common-law  privilege  of  refusing  to  testify  against  her  hus- 
band charged  with  murder. 

Distinguished  in  United  Rys.  etc.  Co.  v.  Mayor  etc.  of  Baltimore, 
111  Md.  271,  73  Atl.  636,  holding  gross  earnings  tax  imposed  on  street 
railway  by  Acts  1882,  p.  357,  c.  229,  is  substitute  for  direct  tax  on  all 
of  its  intangible  property,  and  no  further  assessment  on  its  easement 
can  be  made  without  express  legislative  authority. 

OmlMion  of  one  legislature  or  doien  legtalatures  to  tax  ftancbises  does 
not  destroy  power  of  State. 

Approved  in  Mayor  etc.  of  Jersey  City  v.  North  Jersey  St.  Ry.  Co., 
78  N.  J.  L.  75,  73  Atl.  611,  holding  failure  of  city  to  exact  license  fees 
under  franchise  ordinance  is  not  release  and  does  not  bar  claim  for 
such  fees  until  limitations  have  run. 

Special  franchise  tax  law  of  New  York,  as  amended  in  1899,  is  not  void 
as  discriminatory  because  it  exempts  competitors  operating  under  surface 
of  streets,  as  difference  1>etween  surface  and  subsurface  street  railways  is 
sufficient  to  Justify  diversity  in  mode  not  extent  of  taxation. 

Approved  in  American  Smelting  etc.  Co.  v.  People,  34  Colo.  257,  82 
Pac.  536,  upholding  annual  license  tax  on  foreign  corporations;  Chicago 
etc.  Ry.  Co.  v.  Railroad  Commission,  173  Ind.  482,  90  N.  E.  1014,  up- 
holding act  of  1905  as  amended  in  1907,  exempting  interurban  railroads 
until  receipts  from  freight  equal  one-third  of  gross  receipts;  State 
V.  Western  Union  Tel.  Co.,  Ill  Minn.  28,  124  N.  W.  382,  holding  law 
taxing  gross  earnings  of  telephone  companies  is  not  void  as  discrimi- 
nating in  favor  of  such  companies  and  against  telcgi*aph  companies; 
Nebraska  Telephone  Co.  v.  Lincoln,  82  Neb.  69,  28  L.  R.  A.  (N.  S.)  221, 
117  N.  W.  288,  upholding  occupation  tax  measured  by  i)ercentage  of 
gross  earnings  of  telephone  company;  Chicago  etc.  R.  Co.  v.  State, 
128  Wis.  656,  108  N.  W.  586,  upholding  taxation  of  interurban  rail- 
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^  operated  1>y  electricity  by  different  method  than  ordinary  rail- 

taxation  of  franchises.    Note,  ISl  Am.  St.  Bep.  867,  872»  879. 

^  ^axes  on  corporate  easements  in  highway  as  real  estate.    Note, 

1  L.  R.  A.  (N.  S.)  264. 

s^.  B.  4^-52,  50  L.  Ed.  79,  25  Bap.  Ct.  71S,  NEW  YORK  EX  BEL. 


\ 


^ 


BOOKLYN  OITT  BT.  CO.  ▼.  MEW  TOBX  STATE  BOABD  OF  TAX 
OOMMBB. 

License  fee  is  charge  for  privilege  of  carrying  on  business  or  occupa- 
tion, and  is  not  equivalent  or  in  lieu  of  property  tax  and  provision  in  fran- 
cblfle  f or  payment  of  such  fee  does  not  exempt  corporation's  property  from 
tax  imposed  by  special  franchise  tax  law. 

Approved  in  Nebraska  Telephone  Co.  v.  City  of  Lincoln,  82  Neb.  64, 
28  L.  R.  A.  (N.  S.)  221,  117  N.  W.  286,  levying  occupation  tax  measured 
by  gross  earnings  of  telephone  company  whose  franchise  is  taxed  in 
connection  with  its  tangible  property  is  not  double  taxation. 

Special  franchise  tax  law  of  New  York  providing  for  notice  in  writing 
to  owner  of  franchise  stating  valuation  and  providing  for  hearing  at  which 
testimony  may  be  taken  and  fnU  investigation  had»  and  also  providing  for 
review  of  assessment  by  certiorari,  does  not  deny  due  process  of  law. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  190,  60  L«  Ed.  698, 
36  Sup.  Ct.  268,  holding  membership  in  incorporated  association  is 
property  distinct  from  assets  of  corporation,  and  correct  valuation 
of  membership  was  for  taxing  officials  in  absence  of  denial  of  hearing 
or  opportunity  to  be  heard ;  Orient  Ins.  Co.  v.  Board  of  Assessors  for 
Parish  of  Orleans,  221  U.  8.  360,  65  L.  Ed.  771,  31  Sup.  Ct.  550,  up- 
holding tax  assessments  on  foreign  insurance  company  under  Louisiana 
act  170  of  1898. 

Valuation  of  tangible  and  intangible  property  as  totality  without  dis- 
integrating various  elements  and  ascribing  to  each  its  separate  fraction  of 
value,  in  making  assessment  of  taxes  under  special  franchise  law,  was  not 
denial  of  due  process. 

Approved  in  Consolidated  Gas  Co.  v.  Mayor  etc.  of  Baltimore,  105 
Md.  62,  121  Am.  St.  Bep.  558,  65  Atl.  635,  vacating  assessment  for 
error  in  including  bonded  indebtedness  of  gas  company  as  asset  for 
purpose  of  taxation;  Long  Dock  Co.  v.  Hendrickson,  85  N.  J.  L.  540, 
89  Atl.  1033,  upholding  assessment  by  State  board  of  assessors  upon 
Long  Dock  property  in  Jersey  City  for  taxes  for  year  191L 

Taxation  of  franchises.    Note,  131  Am.  St.  Rep.  879. 

199  17.  &  53-54,  50  L.  Ed.  85,  25  Sup.  Ot.  715,  NEW  TOBK  EX  BEL. 
TWENTY-THIKD  BT.  BY.  00.  v.  NEW  TOBK  STATE  BOABD  OF 
TAX  COMMBS. 

Taxation  of  franchises.    Note^  181  Am.  St.  Rep.  872. 
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199  tr.  8.  54-62,  50  L.  Ed.  87,  26  Sup.  Ot.  782,  OUBASOV  ▼.  WHITE. 

Wliero  two  conflicting  oflcial  snrveyB  were  made  and  two  patents 
issued,  and.  In  absence  of  findings  of  fact,  evidence  tends  to  show  flxBt 
patentee  took  with  knowledge  of  two  surreys  and  that  by  decision  in  State 
court  he  received  full  number  of  acres  to  which  he  was  entitled  under 
earlier  survey,  judgment  In  favor  of  second  patentee  for  part  in  conflict 
should  not  be  disturbed. 

Approved  in  Rives  v.  Oulf  Refining  Co.,  133  La.  191,  62  South.  628, 
upholding  claim  of  interveners  to  land  acquired  by  their  ancestors 
from  State  whose  title  depended  upon  approval  by  Secretary  of  Interior 
of  swamp-land  selected  under  act  of  1849  and  based  upon  survey  of 
1839  in  ignorance  of  survey  of  1846. 

Official  surveys  of  public  lands  are  controlling. 
Approved  in  Jordan  v.  Kingsbury,  25  Cal.  App.  168,  143  Pac.  7D, 
holding  upon  resurvey  by  Federal  government  of  thirty -sixth  section 
of  township  granted  to  State  for  school  purposes,  new  lands  included 
became  property  of  State,  and  disapproval  of  plaintiff's  application 
to  purchase  on  ground  that  land  belonged  to  Federal  government  was 
erroneous. 

Miscellaneous.  Cited  in  Southern  Pac.  R.  Co.  v.  Jackson  Oil  Co.,  164 
Cal.  395,  129  Pac.  277,  holding  selection  of  indemnity  lands  by  railroad 
and  approval  by  Secretary  of  Interior  of  indemnity  list  filed,  is  con- 
clusive against  claimant  whose  rights  were  initiated  thereafter. 

199  U.  8.  62-88,  60  I..  Ed.  90,  25  Sup.  Ot.  760,  HYDE  T.  SHINE. 

Wbere  conspiracy  was  entered  into  witbin  jurisdiction  of  txlal  court, 
Indictment  will  lie  tbere,  though  overt  act  was  committed  in  another  juris- 
diction or  even  in  foreign  country. 

Approved  in  Hyde  v.  United  States,  225  U.  S.  360,  Ann.  Oas.  1914A, 
614,  56  L.  Ed.  1123,  32  Sup.  Ct.  793,  holding  sixth  amendment  does  not 
preclude  trial  of  continuing  ofiEense  of  conspiracy  to  defraud  govern* 
ment  of  lands  in  any  district  in  which  overt  act  was  committed;  Hyde 
V.  United  States,  35  App.  D.  C.  476,  holding  criminal  conspirators  are 
liable  for  acts  of  third  person  performed  by  their  procurement  and 
direction  within  district  and  courts  of  district  have  jurisdiction. 

While  gravamen  of  offense  ia  conspiracy  and  at  common  law  it  was  not 
necessary  to  aver  or  prove  overt  act,  under  Revised  Statutes,  section  5440» 
overt  act  is  necessary  to  complete  offense. 

Approved  in  United  States  v.  Rabinowich,  238  U.  S.  86,  59  I*.  Ed. 
1214,  35  Sup.  Ct.  682,  holding  conspiracy  to  commit  offense  made  crim- 
inal by  Bankruptcy  Act,  §  29b,  is  not  of  itself  offense  within  meaning 
of  that  section,  and  prosecution  is  not  limited  by  section  29d;  Brown 
V.  Elliott,  225  U.  S.  401,  56  L.  Ed.  1140,  32  Sup.  Ct.  812,  holding  indict- 
ment under  Rev.  Stats.,  §  5440,  for  conspiracy  to  use  mails  to  defraud, 
alleging  continuous  conspiracy  and  overt  act  of  renting  postofifice  box 
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in  Nebraska  gave  Federal  eourt  in  Nebraska  jurisdiction,  although  not 
alleging  conspiracy  ivas  formed  in  Nebraska;  Hyde  v.  United  State**, 
225  U.  S.  358,  369,  360,  Aon.  Oaa.  1914A,  614,  &6  L.  Ed.  1122,  1123, 
32  Snp.  Ct.  793,  holding  overt  acts  performed  in  district  by  one  of  par- 
ties who  had  conspired  in  another  district  in  violation  of  Rev.  Stats., 
§  5440,  give  jurisdiction,  as  to  all  conspirators,  to  court  in  district 
in  which  overt  acts  were  performed;  United  States  v.  Linton,  223  Fed. 
679,  680,  indictment  for  conspiracy  formed  at  Vancouver  to  transport 
women  in  foreign  commerce  in  violation  of  White  Slave  Act  of  1910, 
alleging  overt  acts  within  western  district  of  Washington,  gives  Federal 
court  of  that  district  jurisdiction;  Lonabaugh  v.  United  States,  179 
Fed.  478,  103  C.  C.  A.  56,  holding  in  prosecution  under  Rev.  Stats., 
§  5440,  for  conspiracy  to  defraud  United  States  of  public  lands,  period 
of  limitations  was  from  overt  act,  not  date  of  formation  of  conspiracy; 
Robinson  v.  United  States,  172  Fed.  108,  96  C.  C.  A.  307,  holding  charge 
of  conspiracy  under  Rev,  Stats.,  §  5440,  to  use  mails  to  defraud  United 
States  in  violation  of  Rev.  Stats.,  §  5480,  may  be  prosecuted  in  any 
district  where  overt  act  was  committed;  United  States  v.  Cole,  153 
Fed.  808,  holding  overt  act  committed  in  another  jurisdiction  sufficient 
to  sustain  charge  of  conspiracy;  United  States  v.  Brace,  149  Fed.  877, 
determining  where  overt  act  in  pursuance  of  conspiracy  is  committed, 
crime  is  complete  for  purpose  of  fixing  date  from  which  statute  of 
limitation  runs;  Ex  parte  Black,  147  Fed.  837,  overt  act  of  bargaining 
to  procure  fraudulent  entry  of  lands,  constituting  conspiracy  itself,  is 
'not  act  in  furtherance  thereof  contemplated  by  statute;  dissentins: 
opinion  in  Houston  v.  United  States,  217  Fed.  860,  133  C.  C.  A.  562, 
majority  holding  indictment  under  Rev.  Stats.,  §  5440,  for  conspiracy 
to  defraud  United  States  of  money  by  fraudulent  bids  for  furnish- 
ing coal,  is  not  insufficient  for  failure  to 'allege  bids  were  made  by  con- 
spirators. 

Distinguished  in  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S. 
535,  59  L,  Ed.  708,  35  Sup.  Ct.  291,  holding  conspiracy  without  overt 
act  to  effect  its  object  is  not  punishable  under  Criminal  Code,  §  37, 
and  clause  of  indictment  not  alleging  liquor  was  to  be  brought  from 
without  State  nor  referring  to  clauses  setting  forth  overt  acts,  includ- 
ing interstate  transaction,  is  not  averment  that  liquor  was  to  be  intro- 
duced from  another  State,  and  indictment  relates  only  to  intrastate 
transactions;  dissenting  opinion  in  Hyde  v.  United  States,  225  U.  S. 
388,  A2m.  Oas.  1914A,  614,  56  L.  Ed.  1134,  32  Sup.  Ct.  793,  majority 
holding  overt  acts  performed  in  district  by  one  of  parties  who  had 
conspired  in  another  district  in  violation  of  Rev.  Stats.,  §  5440,  give 
jurisdiction,  as  to  all  conspiratorSi  to  court  in  district  in  which  overt 
acts  were  performed. 

Qaa«re,  whether  indictment  will  lie  in  Jurisdiction  whexia  orert  act 
was  committed* 
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Cited  in  Arnold  v.  Weil,  157  Fed.  430,  holding  conspiracy  to  defraud 
United  States  of  coal  lands  by  fraudulent  entries  formed  in  Wisconsin 
and  carried  out  by  overt  acts  in  Colorado  is  triable  in  either  district. 

WliUe  Supreme  Court  does  not  approve  practice  of  indicting  citizens  of 
distant  States  in  District  of  Oolumbia,  where  indictment  will  lie  in  State  of 
domicile  unless  in  exceptional  cases,  Beylsed  Statutes,  section  1014,  makes 
no  discriminaton  based  on  distance,  and  where  statute  contains  no  excep- 
tion court  cannot  make  one. 

Approved  in  Armour  Packing  Co.  v.  XTnited  States,  209  U.  S.  77, 
52  L.  Ed.  693,  28  Sup.  Ct.  428,  upholding  jurisdiction  to  prosecute  in 
western  district  of  Missouri,  violation  of  Elkins  Act  of  1903  in  obtain- 
ing concessions  on  interstate  shipments  of  packing-house  products  from 
Kansas  City,  Kansas,  to  New  York  for  export. 

Venue    of    prosecution  for  criminal  conspiracy.    Note,  Axin.  Cas. 
1914A,  634. 

Bight  of  accused  in  Federal  courts  as  to  place  of  trial.    Note,  17 
Ann.  Gas.  1117. 

Oonspiracy  to  obtain  school  lands  from  California  and  Oregon  in  names 
of  fictitious  persons  by  use  of  forged  ai&daTlts,  and  to  relinquish  them  to 
United  States  in  exchange  for  other  public  lands  under  act  of  1897,  is  con- 
spiracy to  deftaud  under  Bevlsed  Statutes,  section  5440,  notwithstanding 
United  States  may  not  have  suffered  pecuniary  damage  therefront 

Approved  in  Haas  v.  Henkel,  216  U.  S.  480,  17  Ann.  Oas.  1112,  54 
L.  Ed.  577,  30  Sup.  Ct.  249,  holding  charge  of  conspiracy  to  defraud 
United  States  in  violation  of  Eev.  Stats.,  §  5440,  by  bribing  official 
to  jrive  out  information  in  advance  about  monthly  cotton  reports  are 
sufficient,  although  not  alleging  financial  loss  to  United  States;  United 
States  v.  Keitel,  211  U.  S.  393,  394,  58  L.  Ed.  243,  29  Sup.  Ct.  123, 
holding  word  "defraud"  in  Rev.  Stats.,  §  5440,  includes  obtaining  public 
lands  in  violation  of  statutes,  although  United  States  is  paid  price  for 
lands;  United  States  v.  Conklin,  177  Fed.  62,  63,  100  C.  C.  A.  473 
(affirming  177  Fed.  82),  holding  United  States  cannot  maintain  suit 
to  cancel  patent  to  public  lands  in  lieu  of  lands  within  forest  reserve 
on  ground  that  conveyance  within  reserve  was  procured  by  fraud  of 
third  person,  where  it  is  not  shown  that  owners  were  defrauded,  or 
that  United  States  did  not  acquire  good  title,  or  that  it  sustained 
pecuniary  loss ;  United  States  v.  Raley,  173  Fed.  162,  sustaining  indict- 
ment for  conspiracy  to  defraud  United  States  of  Umatilla  reservation 
lands  sold  at  private  sale  by  false  oath  in  connection  with  purchase; 
United  States  v.  Moore,  173  Fed.  130,  holding  conspiracy  to  defraud 
United  States  by  maladministration  of  act  of  Congress  of  1901  appro- 
priating money  to  survey  public  lands  is  indictable  under  Rev.  Stats., 
§  5440;  Perrin  v.  United  States,  169  Fed.  22,  94  C.  C.  A.  385,  indict- 
ment under  Rev.  Stats.,  §  5440,  for  conspiracy  to  defraud  government 
of  lands  is  not  insufficient  for  further  statement  that  lands  were  to 
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be  obtained  through  transfer  to  State  of  California  entitled  to  select 
sach  lands  as  lieu  lands;  iTnited  States  v.  Lonabaugh,  158  Fed.  316, 
holding  agreement  to  evade  provisions  of  coal  land  statute  (Rev.  Stats., 
§  2350),  prohibiting  more  than  one  entry  by  same  person  or  association, 
is  conspiracy  in  violation  of  Rev.  Stats.,  §  5440;  United  States  v.  Biggs, 
157  Fed.  272,  holding  contract  by  applicant  for  entry  of  public  land 
under  Timber  and  Stone  Act  of  1878,  as  amended  in  1892,  made  after 
applieation  but  before  consummation  of  entry,  by  which  money  was 
to  be  paid  by  another  and  title  when  acquired  was  to  be  conveyed  to 
such  person,  is  not  unlawful  under  statute,  and  cannot  be  made  basis 
of  indictment  for  conspiracy  under  Rev.  Stats.,  §  5440;, United  States 
v.  Fifty  Waltham  Watch  Movements,  139  Fed.  299,  where  importer 
of  merchandise  evaded  customs  laws,  goods  were  forfeited  although  not 
dutiable;  Hyde  v.  United  States,  35  App.  D.  C.  489,  affirming  convic- 
tion for  conspiracy  to  defraud  United  States  of  lands  by  acquiring 
lands  in  prohibited  manner;  Crawford  v.  United  States,  30  App.  D.  C. 
11,  sustaining  indictment  under  Rev.  Stats.,  §  5440,  for  conspiracy  to 
defraud  government  by  agreement  of  officer  with  contractor  furnishing 
supplies  to  government  that  such  officer  is  to  receive  part  of  proceeds, 
of  contract. 

Patent  to  llctitioiui  person  Is  in  legal  effect  no  more  than  declaration 
tliat  government  conveys  property  to  no  one,  and  there  is  no  room  for 
application  of  doctrine  of  bona  llde  purchaser. 

Approved  it  Hyde  v.  United  States,  27  App.  D.  C.  374,  upholding 
indictment  for  conspiracy  under  Rev.  Stats.,  §  5440,  to  defraud  gov- 
ernment of  public  lands  in  California  and  Oregon,  although  it  does 
not  specify  particular  tracts  of  land. 

Distinguished  in  United  States  v.  Hyde,  174  Fed.  179,  holding  United 
States  cannot  cancel  patent  issued  for  lieu  lands  in  exchange  for  lands 
within  first  reserve  conveyed  to  it  under  act  of  1897,  on  ground  that 
title  to  base  land  was  acquired  fraudulently  from  State,  where  pat- 
ented land  is  in  hands  of  bona  fide  purchaser  without  knowledge  of 
fraud. 

Objection  to  validity  of  Indictment  to  defraud  government  of  public 
lands  that  no  description  ii  given  of  lands  cannot  be  made  in  habeas  corpus 
I^oceedlng. 

Approved  in  Hyde  v.  United  States,  225  U.  S.  380,  Ann.  Gas.  1914A, 
614,  56  L.  Ed.  1131,  32  Sup.  Ct.  793,  following  rule;  Henry  v.  Henkel, 
235  U.  S.  229,  59  L.  Ed.  206,  35  Sup.  Ct.  54,  person  held  in  custody  for 
removal  to  another  jurisdiction  for  trial  cannot,  in  habeas  corpus  pro- 
ceeding, attack  validity  of  act  of  Congress  imposing  penalty  upon 
witnesses  failing  to  furnish  information  needed  as  basis  of  legislation; 
Matter  of  Gregory,  219  U.  S.  213,  55  L.  Ed.  189,  31  Sup.  Ct.  143,  police 
eourt  of  District  of  Columbia  has  jurisdiction  to  try  persons  charged 
on  information  with  violating  Rev.  Stats.,  §  1177,  prohibiting  ^ft  en- 
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terpnses,  and  judgment  that  acts  of  accused  were  within  definition  of 
gift  enterprise  is  noi:  reviewable  on  habeas  corpus;  Crawford  v.  United 
States,  212  U.  S.  192,  15  Amu  Oas.  392,  53  L.  Ed.  469,  29  Sup.  Ct.  260, 
indictment  setting  forth  details  of  corrupt  contract  between  accused 
and  government  official  for  purpose  of  defrauding  government  is  suffi- 
cient to  charge  conspiracy  to  defraud  under  Rev.  Stats.,  §  5440,  with- 
out alleging  devices  to  carry  out  fraudulent  scheme;  United  States 
ex  rel.  Fong  On  v.  McCarthy,  228  Fed.  399,  denying  habeas  corpus  to  re- 
view order  of  deportation  of  Chinese  persons,  where  whole  case  may  be 
reviewed  by  appeal ;  Hopkins  v.  McClaughiy,  209  Fed.  824,  126  C.  C.  A. 
545,  denying  review  on  habeas  corpus  after  conviction  of  sufficiency 
of  indictment  of  bank  teller  of  embezzlement  of  funds  of  national 
bank,  where  trial  was  in  Federal  court  having  jurisdiction;  Ex  parte 
Pierce,  155  Fed.  666,  holding  indictment  averring  that  affidavit  made 
pursuant  to  State  statute  by  president  of  corporation  sufficiently 
charges  offense  of  false  swearing  under  Texas  statute  to  constitute  basis 
for  removal  proceeding. 

Distinguished  in  dissenting  opinion  in  Chaplin  v.  United  States,  193 
Fed.  888, 114  C.  C.  A.  93,  majority  sustaining  indictment  for  conspiracy 
to  defraud  government  of  desert  lands  by  fraudulent  entries. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Cas.  1054. 

In  romoTal  proceeding  Indictment  makes  prima  facie  case  against 
accused  and  it  is  for  commiBSloner  to  determine  wbether  upon  whole  testi- 
mony there  is  proof  of  probable  causa. 

Approved  in  Tinsley  v.  Treat,  205  U.  S.  31,  51  L.  Ed.  696,  27  Sup.  Ct. 
430,  holding  in  removal  proceeding  under  Rev.  Stats.,  §  1014,  indict- 
ment is  prima  facie  evidence  of  probable  cause,  but  not  conclusive,  and 
exclusion  of  evidence  to  show  no  offense  triable  in  district  to  which 
removable  was  sought  had  been  committed,  was  error;  United  States 
V.  Barber,  157  Fed.  890,  holding  certified  copy  of  indictment  is  suffi- 
cient to  make  prima  facie  case  of  probable  cause  in  proceeding:  for 
removal  from  Wisconsin  of  persons  indicted  in  Idaho;  Pereles  v.  Weil, 
157  Fed.  420,  holding  in  habeas  corpus  proceeding  to  discharge  person 
committed  by  commissioner  for  removal  to  another  district  under  Rev. 
Stats.,  §  1014,  indictment  charging  conspiracy  to  defraud  government 
of  public  lands  was  insufficient;  Eureka  County  Bank  Habeas  Corpus 
Cases,  36  Nev.  119,  126  Pac.  667,  holding  habeas  corpus  lies  to  release 
person  charged  with  act  made  criminal  by  law. 

Federal  court  will  not,  upon  habeai  corpus,  weigh  evidence,  although 
it  may  order  discharge  where  there  is  entire  lack  of  evidence  to  support 
accusation. 

Approved  in  Price  v.  Henkel,  216  U.  S.  491,  492,  54  L.  Ed.  585,  586, 
30  Sup.  Ct.  257,  holding  indictment  alleging  offense  in  district  in  which 
accused  was  found  does  not  destroy  prima  facie  case  made  in  rrtnoval 
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proceedings  by  indictment  in  district  to  which  removal  is  sought;  Ex 
parte  Lam  Pni,  217  Fed.  467,  dischai^ng  on  habeas  corpus  alien  Chi- 
nese held  for  deportation  on  ground  that  certificate  of  admission  a^ 
student  was  obtained  by  false  representation,  where  evidence  is  insuffi- 
cient to  sustain  charge;  United  States  v.  Wells,  192  Fed.  873,  1113 
C.  C.  A.  194;  upholding  indictment  for  conspiracy  to  defraud  United 
States  by  excessive  coal  entries  in  Wyoming,  though  none  of  defendants 
were  in  Wyoming  at  time  of  conspiracy,  where  resident  of  Wyoming 
was  attorney  in  fact  for  entrymen,  and  refusing  to  discharge  on  habeas 
corpus  persons  held  for  removal  under  Rev.  Stats.,  §  1018,  to  Wyoming 
for  trial;  Ex  parte  Harlan,  180  Fed.  130,  131,  holding  conviction  of 
conspiracy  cannot  be  attacked  in  habeas  corpus  proceeding  on  ground 
that  offense  was  committed  in  another  district;  Pereles  v.  Weil,  157 
Fed.  421,  holding  in  habeas  corpus  proceeding  to  discharge  person  eom- 
mitted  for  removal  to  another  district  by  commissioner  under  Rev. 
Stats.,  §  1014,  indictment  charging  conspiracy  to  defraud  government 
of  public  lands  was  insufficient. 

Distinguished  in  Harlan  v.  MoOourin,  218  U.  S.  446,  447,  21  Ann.  Gas. 
849,  54  L.  Ed.  1104,  1105,  31  Sup.  Ct.  44,  holding  Supreme  Court  cannot 
review  validity  of  conviction  and  sentence  in  habeas  corpus,  where  trial 
was  under  constitutional  statute  and  court  did  not  exceed  its  jurisdic- 
tion. 

Baqutrament  In  BaTlsed  Statutes^  sectioii  1014,  that  In  removal  pro- 
ceeding Qsnal  method  of  procedure  In  State  shall  be  pursued,  refers  to  pro- 
ceedings for  aireit  and  examination  ef  accused  liefore  Oommissloner,  but 
not  to  independent  proceeding  befoce  drfnit  Court  upon  habeas  corpus. 

Approved  in  Haas  v.  Henkel,  216  U.  S.  475,  17  Ann.  Cas.  1112,  54 
L.  £d.  576,  30  Sup.  Ct.  249,  holding  under  Rev.  Stats.,  §  1014,  right 
of  removal  cannot  be  denied  where  court  from  which  removal  is  sought 
has  granted  its  consent,  on  ground  that  delay  might  result  from  contin- 
uances due  to  election  to  try  case  in  another  district. 

Petitioner  in  habeas  corpus  proceeding  had  nothing  to  complain  of  In 
denial  of  writ,  where  petition  did  not  set  forth  evidence  relied  upon  to 
sliow  wiot  of  probable  cause. 

Approved  in  HaW  Moy  v.  North,  183  Fed.  92,  105  C.  C.  A.  381, 
dismissing  petition  for  habeas  corpus  to  release  Chinese  person,  where 
^'opies  of  warrant  of  arrest  and  proceedings  were  not  annexed  to  peti- 
tion and  not  substantiallv  stated  therein. 

Miscellaneous.    Cited  in  United  States  v.  Hyde,  145  Fed.  393,  and 

^  V.  United  States,  225  U.  S.  355,  Ann.  Oas.  1014A,  614,  66  L.  Ed. 

'^t-  -»  ^2  Sup.   Ct.  793,  both  reciting  history  of  litigation ;   Green  v. 

ongall,  199  U.  S.  601,  50  L.  Ed.  328,  26  Sup.  Ct.  748,  affirming  on 

<rity  of  principal  case. 
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199  XT.  &  88,  50  L.  Ed.  99,  26  Sap.  Ot.  766,  DIAMOND  T.  SHINS. 

Not  cited. 

199  U.  S.  89-119,  50  I..  Ed.  101,  26  Sup.  Ot.  727,  FAKBEU.  T.  O'BBIEK. 

Wliere  averment  of  constitntional  questiaii  1b  not  snilLcieiit  to  give 
Federal  Circuit  Court  Jurisdiction,  wliere  question  sought  to  be  presented 
is  so  wanting  in  merit  as  to  cause  it  to  be  friyolons  or  without  any  support 
whatever  in  reason. 

Approved  in  Brolan  v.  United  States,  236  U.  S.  218,  59  L.  Ed.  547, 
35  Sup.  Ct.  285,  dismissing  for  want  of  jurisdietion  writ  of  error  to 
review  conviction  under  act  of  1909  for  knowingly  moving  or  conceal- 
ing opium  imported  in  violation  of  law,  where  question  of  constitution- 
ality of  act  of  1909  is  frivolous;  Goodrich  v.  Ferris,  214  U.  S.  79, 
53  L.  Ed.  918,  29  Sup.  Ct.  580,  holding  mere  fact  that  constitutional 
question  is  raised  does  not  give  Federal  Supreme  Court  jurisdiction  to 
review  by  direct  appeal,  where  question  is  unsubstantial  and  frivolous; 
Ah  Sou  V.  United  States,  200  U.  S.  611,  50  L.  Ed.  619,  26  Sup.  Ct.  752, 
dismissed  for  want  of  jurisdietion;  Ex  parte  Robinson,  144  Fed.  835, 
75  C.  C.  A.  663,  where  Federal  court  is  without  jurisdiction,  to  enjoin 
assertion  of  rights  under  will,  order  adjudging  party  guilty  of  contempt 
for  violating  injunction  may  be  collaterally  attacked  by  habeas  corpus; 
In  re  Sullivan's  Estate,  40  Wash.  213,  82  Pac.  300,  decree  of  Circuit 
Court  determining  contest  of  will,  entitled  to  respect  until  declared  void 
for  want  of  jurisdiction  by  appellate  courts. 

Original  probate  of  wills  is  mere  matter  of  Bute  regulation,  and  in 
so  far  as  probate  proceeding  isjsz  parte  and  merely  administrattve,  it  is 
not  within  Jurisdiction  of  Federal  court. 

Approved  in  Northrup  v.  Browne,  204  Fed.  229,  122  C.  C.  A.  496, 
denying  Federal  jurisdiction  to  revise  allowance  of  claims  of  probate 
court  to  readjudicate  orders  of  sale  of  real  estate  for  pa3rment  of  debts, 
or  to  revise  accounting  of  executors;  Wiggins  v.  Eaton,  202  Fed.  79, 
80,  122  C.  C.  A.  1,  holding  under  New  York  Consol.  Laws  of  1909,  c.  13, 
§  23,  relating  to  probate  of  wills,  decree  of  surrogate's  court  of  New 
York  in  county  in  which  nonresident  testator  left  property  is  conclu- 
sive as  to  devolution  of  personal  property,  notwithstanding  court  of 
testator's  domicile  refused  to  admit  codicil  to  probate  for  want  of  tes- 
tamentary capacity ;  Stead  v.  Curtis,  191  Fed.  534,  536,  537, 112  C.  C.  A. 
463,  denying  Federal  jurisdiction  of  suit  to  annul  proceedings  in  pro- 
bate of  will  for  fraud  in  State  where  jurisdiction  to  probate  wills  is 
vested  in  specified  court  with  ample  provision  for  notice  and  contest; 
Tracy  v.  Muir,  151  Cal.  370,  121  Aju.  St.  Rep.  117,  90  Pac.  834,  holding 
determination  of  validity  of  will  in  probate  proceeding  is  final  and 
conclusive  on  all  courts. 

Distinguished  in  Underground  Electric  Rys.  Co.  v.  Owsley,  176  Fed. 
30,  99  C.  C.  A.  500,  holding  Circuit  Court  may,  as  equity  court,  ap- 
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point  receiver  of  estate  pending  probate  of  will,  in  absence  of  appoint- 
ment of  custodian  in  probate  court. 

Wliere  State  law,  statutory  or  customary,  gtvBH  to  dtUens  of  Sttte,  in 
action  or  suit  inter  partes,  light  to  question  probate  of  will  at  law  or  to 
sssail  prolMtte  in  suit  in  equity,  Federal  courts  will  enforce  such  remedies 
in  administering  rights  of  citlsens  of  other  States  or  aliens. 

Approved  in  Waterman  v.  Canal-Louisiana  Bank  etc.  Co.,  215  U.  S. 
44,  54  L.  Ed.  84,  30  Sup.  Ct.  10,  upholding  Federal  jurisdiction  of  suit 
between  l^atee  and  executor,  citizens  of  different  States,  to  determine 
interest  in  estate  pending  probate  of  will  in  State  court,  and  to  enforce 
decree  against  executor;  Qarzot  v.  Rios  De  Rubio,  209  U.  S.  302,  52 
L.  Ed.  802,  28  Sup.  Ct.  548,  denying  jurisdiction  of  District  Court 
for  Porto  Rico  of  bill  to  administer  decedent's  estates  open  in  local 
court,  because  such  bill  also  seeks  to  liquidate  community  and  to  annul 
for  fraud  family  settlement,  where  relief  sought  is  ancillary  to  settle- 
ment of  estates;  McDermott  v.  Hannonj  203  Fed.  1016,  upholding  Fed- 
eral jurisdiction  of  plenary  action  between  citizens  of  different  States 
to  set  aside  probate  of  will  within  two  years  as  autborized  by  Code 
Civ.  Proc,  N.  Y.,  §  2653a;  Higgins  v.  Eaton,  188  Fed.  955,  upholding 
Federal  jurisdiction  of  suit  to  enforce  claims  of  legatee  under  will 
against  executor;  Pulver  v.  Leonard,  176  Fed.  589,  upholding  jurisdic- 
tion of  Circuit  Court  in  suit  by  Nojth  Dakota  guardian  of  person  and 
estate  of  incompetent  to  compel  accounting  by  Minnesota  guardian  first 
appointed,  where  amount  involved  is  over  two  thousand  dollars; 
Watkins  v.  Eaton,  173  Fed.  144,  148,  where  funds  of  estate  are  in 
possession  of  State  probate  court  in  ancillary  proceedings.  Federal 
court  cannot  order  funds  transmitted  to  principal  administrator,  nor 
entertain  suit  by  foreign  administrator  to  determine  right  to  such  fund; 
Eddy  v.  Eddy,  168  Fed.  599,  93  C.  C.  A.  586,  upholding  Federal  juris- 
diction of  suit  by  widow  to  obtain  relief  from  election  to  take  under 
her  husband's  will  procured  by  one  of  her  executors  through  alleged 
fraudulent  concealment;  Farmers*  Bank  v.  Wright,  158  Fed.  850,  up- 
holding Federal  jurisdiction  under  Iowa  statutes  of  suit  against  ex- 
ecutors apx)ointed  in  Iowa  to  establish  claim  against  estate  of  their 
testator;  Barker  v.  Eastman,  206  Fed.  867,  124  C.  C.  A.  525,  arguendo. 

Jurisdiction  of  equity  to  set  aside  will  for  fraud.    Note,  18  Ann. 
Gas.  811. 

Provisions  of  Washington  law  relating  to  probate  apply  as  well  to 
contest  of  nuncupative  will  as  to  one  of  ordinary  will,  and  proceedings  to 
contest  win  are  hut  continuation  of  original  probate  proceeding,  so  that 
contest  is  not  ordinary  suit  inter  partes,  and  Federal  Circuit  Court, 
although  there  was  diversity  of  cittzenship,  was  without  Jifflsdlction  to 
declare  nonexistence  of  will  and  consequent  nullity  of  probate. 

Approved  in  Miller  v.  Weston,  199  Fed.  107, 119  C.  C.  A.  358,  holdiiiir 
under  Colorado  Constitution,  art,  VI,  §  23,  and  Rev.  Stats.  Colo.  190S, 
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§  7082  et  seq.,  Federal  court  has  no  jurisdiction  to  suit  to  prevent 
probate  of  will  or  have  it  declared  invalid. 

Preliminary  probate  of  nancnpatiTe  win  without  notice  xeqidred  by 
Washington  statute,  was  not  denial  of  due  process  of  law,  where  there  was 
fnll  right  to  assail  ezlstence  of  will  and  its  probate,  which  was  not  lost 
by  failure  to  give  notice. 

Approved  in  Tracy  v.  Muir,  151  Cal.  374,  121  Am.  St.  Rep.  117,  90 
Pac.  836,  holding  section  1304,  Code  of  Civil  Procedure,  requiring  in 
addition  to  constructive  notice  provided  for  by  section  1303,  personal 
notice  to  heirs  residing  in  State,  is  not  denial  of  equal  protection  or  due 
process  of  law  as  to  nonresident  heirs;  Divine  v.  Unaka  Nat.  Bank,  125 
Tenn.  109,  89  L.  B.  A.  (N.  S.)  586,  140  S.  W.  750,  holding  Federal 
court  has  no  probate  power  to  appoint  administrator. 

Miscellaneous.  Cited  in  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed. 
10,  114  C.  C.  A.  21,  holding  agent  of  Interior  Department  in  charge  of 
Indian  tribes  is  proper,  although  not  indispensable,  party  to  suit  to 
determine  rights  under  leases  of  Indian  lands;  Hays  v.  Mercantile  Inv. 
Co.,  73  Wash.  587,  132  Pac.  407,  reciting  history  of  litigation;  Stead 
V.  Curtis,  239  U.  S.  634,  60  L.  Ed.  478,  36  Sup.  Ct.  221,  Rixey  v.  Cox, 
235  U.  S.  687,  59  L.  Ed.  426,  35  Sup.  Ct.  204,  Zeller  v.  New  Jersey, 
231  U.  S.  737,  58  L.  Ed.  460,  34  Sup.  Ct.  316,  King  v.  Buskirk,  231  U.  S. 
735,  68  L.  Ed.  460,  34  Sup.  Ct.  316,  Mengel  v.  Mengel,  227  U.  S.  675, 
57  L.  Ed,  699,  33  Sup.  Ct.  327,  Kansas  City  v.  Kansas,  226  U.  S.  599a, 
57  L.  Ed.  S76,  33' Sup.  Ct.  112,  Glos  v.  Chicago,  226  U.  S.  599,  57  L.  Ed. 
375.  33  Sup.  Ct.  112,  Anderson  v.  Connecticut,  226  U.  S.  604,  57  L.  Ed. 

377,  33  Sup.  Ct.  217,  Williams  v.  Starkweather,  226  IT.  S.  605,  57  L.  Ed. 

378,  33  Sup.  Ct.  218,  Cassidy  v.  Colorado,  223  U.  S.  707,  56  L.  Ed.  622, 
32  Sup.  Ct.  518,  Beecham  v.  United  States,  223  U.  S.  708,  56  L.  Ed.  62S, 
32  Sup.  Ct.  518,  Moore  v.  New  Jersey,  223  U.  S.  710,  56  L.  Ed.  624,  32 
Sup.  Ct.  519,  Chicago  etc.  Ry.  Co.  v.  Bradbury,  223  U.  S.  711,  56  L.  Ed. 
626,  32  Sup.  Ct.  520,  Andei*son  v.  Inhabitants  of  the  City  of  Borden- 
town,  223  U.  S.  714,  56  L.  Ed,  626,  32  Sup.  Ct.  521,  Chase  v.  Phillips, 
223  U.  S.  715,  56  L.  Ed.  627,  32  Sup.  Ct.  521,  Yeung  How  v.  North,  223 
U.  S.  705,  56  L.  Ed.  621,  32  Sup.  Ct.  517,  Rat  Portage  Lumber  Co.  v. 
Minnesota,  220  U.  S.  606,  55  L.  Ed.  606,  31  Sup.  Ct.  718,  Box  Elder 
Power  etc.  Co.  v.  Brigham  City,  220  U.  S.  603,  66  L.  Ed.  604,  31  Sup. 
Ct.  716,  Globe  Printing  Co.'  v.  Cook,  220  U.  S.  603,  55  L.  Ed.  605,  31 
Sup.  Ct.  717,  Perryman  v.  Coleman,  220  U.  S.  602,  55  L.  Ed.  604,  31 
Sup.  Ct.  716,  Home  for  Destitute  Children  v.  Peter  Bent  Brigham  Hos- 
pital, 220  U.  S.  603,  65  L.  Ed  604,  31  Sup.  Ct.  716,  Bird  v.  Ashton,  220 
IT.  S.  604,  55  L.  Ed.  605,  31  Sup.  Ct.  718,  Hunter  v.  South  Carolina, 
219  U.  S.  582,  55  L.  Ed.  346,  31  Sup.  Ct.  470,  Venner  v.  Denver  Union 
Water  Co.,  219  U.  S.  583,  56  L.  Ed.  346,  31  Sup.  Ct.  472,  and  Guaranty 
Trust  Co.  V.  Metropolitan  Street  Ry.  Co.,  215  U.  S.  587,  54  L.  Ed.  389, 
30  Sup.  Ct.  404,  all  dismissing  for  want  of  jurisdiction. 
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199  IT.  a  119-141,  50  I..  Bd.  116,  06  8ap«Ot.  8,  THE  EUZA  UJXEB. 

Conveyuiee  indcced  liy  dnreM  is  <qperatiye  until  aroidad  and  cannot 
be  aat  aalda  i^htn  property  has  passed  to  pnrdiaser  witbont  notice. 

Approved  in  Fidelity  Mutual  life  Ins.  Co.  v.  Clark,  203  U.  S.  73,  51 
L.  Ed.  95,  27  Sup.  Ct.  19,  holding  notice  of  fact  that  judgment  inducing 
payment  of  policy  was  induced  by  fraud  cannot  be  established  by  fact 
that  attorneys,  contracting  for  contingent  fee,  held  interests  in  policies 
and  took  them  subject  to  equities ;  dissenting  opinion  in  Continental  Wall 
Paper  Co.  v.  Louis  Voight  &  Sons  Co.,  212  U.  S.  272,  53  L.  Ed.  509, 
29  Sup.  Ct.  280,  majority  denying  recovery  on  account  for  goods  sold 
by  corporation  under  contract  in  execution  of  scheme  illegal  under  Fed- 
eral Anti-trust  Act. 

Open  cessation  of  performance  of  contract  witb  intent  to  do  no  more, 
ereai  if  Justilled,  ezcnaes  otlktr  party  from  further  performance  on  his 
side,  and  abandonment  of  vessel  wltii  intent  not  to  complete  voyage  was 
renunciation  of  contract  Jnstlfyiiig  rescission  of  contract  by  carffo  owner. 
Approved  in  Board  of  Commerce  of  Ann  Arbor  v.  Security  Trust 
Co.,  225  Fed.  468,  140  C.  C.  A.  486,  holding  bankruptcy  of  manufactur- 
ing company  agreeing  with  board  of  oommerce  to  move  factoiy,  was 
anticipatory  breach  of  eontraet,  and  board's  claim  for  liquidated  dam- 
ages was  provable  in  bankruptcy;  Hobbs  v.  Head  &  Dowst  Co.,  184 
Fed.  417,  106  C.  C.  A.  519,  holding  contractor  prevented  from  com- 
pleting building  by  owner's  failure  to  make  payments  according  to 
contract,  may  sue  on  contract  for  amount  due  and  foreclose  lien  therefor; 
Salmon  t.  Helena  Box  Co.,  158  Fed.  303,  85  C.  C.  A.  551,  holding  in 
action  for  damages  for  refusal  of  purchasers  to  take  or  order  lumber, 
seller  was  under  no  duty  to  tender  shipment  until  order  was  given, 
and  purchaser  first  breached  contract  by  failure  to  give  shipping  in- 
structions as  required;  Wefcl  v.  Stillman,  151  Ala.  266,  44  South.  209, 
upholding  plea  to  action  for  share  of  commission  for  sale  of  real  estate 
that  plaintiff  renounced  contract  after  defendant  had  found  purchaser 
compelling  defendant  to  sue  owner  for  commission;  Worthington  v. 
McGarry,  149  Ala.  255,  42  South.  990,  holding  one  party  to  contract 
directing  other  not  to  proceed  in  reference  to  securing  one  of  options 
on  pro])erty  is  liable  for  damages  for  breach  of  contract;  Leonard  v. 
Bosch,  72  N.  J.  £q.  141,  64  Atl.  1009,  holding  where  charter-party  re- 
quired owners  of  vessel  to  make  deposit  in  lieu  of  insurance,  charterers 
on  notice  of  deposit  and  on  loading  of  vessel  took  risk  for  entire  voy- 
age or  until  insurance  was  effected  by  owners. 

199  IT.  8.  14^148,  50  L.  Ed.  125,  26  Bup.  Ct.  1,  McQUIBS  ▼.  BLOXTMT. 

Plaintiff  in  ejectment  must  recover  upon  strength  of  his  own  title, 
^^ch  most  be  snfllciently  established  to  warrant  verdict  in  his  favor,  and 
he  must  not  be  mere  trespasser  or  interloper;  and  defendant  may  show 
outstandinc:  title  in  stranger  to  defeat  recovery. 

XIX— 33 
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Approved  in  Sawyer  v.  Osterbaus,  212  Fed.  769,  holding  plaintiff  in 
ejectment  claiming  through  conveyance  from  State  cannot  sustain  title 
by  proof  that  land  was  in  fact  swamp>land,  where  land  has  not  been 
identified  and  patented  to  State  under  Swamp-land  Act  of  1850 ;  Young 
V.  McNeill,  78  S.  C.  155,  59  S.  E.  990,  holding  in  action  to  recover  land 
defendant  may  introduce  deed  of  third  party;  Cascaden  v.  Bortolis,  3 
Alaska,  204,  denying  recovery  in  ejectment  of  lot  which  was  part  of 
placer  claim  located  by  plaintiff,  where  evidence  was  insufficient  to 
establish  discovery. 

Court  may,  where  it  would  be  bound  to  set  aside  yerdict  for  want  of 
testimony  to  support  it,  direct  finding  in  first  Instance  and  not  await  en- 
forcement of  its  view  by  granting  new  trial. 

Approved  in  Empire  State  Cattle  Co.  v.  Atchison  etc.  Ry.  Co,,  210 
U.  S.  10,  16  Ann.  Oas.  70,  52  L.  Ed.  9S7,  28  Sup.  Ct.  607,  holding  undis- 
puted proof  established  necessity  of  change  of  route  during  unpre- 
cedented Kansas  flood  of  1903,  and  railroad  was  not  negliprent  in  send- 
ing cattle  trains  via  Kansas  City  instead  of  Topeka;  Charlotte  Nat. 
Bank  v.  Southern  Ry.  Co.,  179  Fed.  775,  103  C.  C.  A.  261,  reversing 
directed  verdict  in  action  to  recover  value  of  cotton  represented  by 
bills  of  lading  held  by  bank,  where  cotton  was  delivered  to  other 
persons;  Sivords  v.  Page,  174  Fed.  919,  98  C.  C.  A.  528,  upholding 
directed  verdict  for  defendant  in  action  by  receiver  against  stockholder 
of  insolvent  national  bank  to  recover  price  received  from  sale  of  stock 
to  cashier;  Noble  v.  C.  Crane  &  Co.,  169  Fed.  59,  94  C.  C.  A.  423,  up- 
holding directed  verdict  for  defendant  in  employee's  action  for  personal 
injuries;  Winters  v.  Baltimore  etc.  R.  Co.,  163  Fed.  Ill,  upholding 
directed  verdict  for  defendant  in  action  by  passenger  for  injuries 
resulting  from  derailment  of  train,  where  plaintiff  was  negligent  as 
matter  of  law;  Guild  v.  Pringle,  145  Fed.  314,  76  C.  C.  A.  192,  court 
justified  in  refusing  to  direct  verdict  where  not  satisfied  testimony  and 
inferences  insufficient  to  support  different  verdict;  Bank  of  Commerce 
V.  Broyles,  16  N.  M.  423,  120  Pac.  672,  upholding  directed  verdict 
against  defendants  in  suit  by  bank  on  notes,  where  alleged  fraudulent 
representations  to  secure  renewal  note  resulted  merely  in  defendants 
paying  debt  due  by  them;  Moore  v.  First  Nat.  Bank  of  Iowa  City,  30 
Okl.  626,  121  Pac.  627,  reversing  directed  verdict  in  action  by  indorsee 
of  bill  of  exchange  against  drawee  and  accepter,  where  evidence  was 
contradictory. 

199  IT.  S.  148-159,  50  L.  Ed.  130,  26  Sup.  Ot.  4,  GUTHBIE  ▼.  HABKNESS. 

Shareholder  has  common-law  right  for  proper  pnrposea  and  under  rea- 
sonable regulations  as  to  place  and  time  to  inspect  books  of  corporation  of 
wblch  he  is  member,  and  this  right  rests  upon  proposition  that  directors  or 
managers  of  corporation  are  merely  agents  of  atockholders  who  are  real 
owners. 
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• 

Approved  in  Hobbs  v.  Tom  Reed  Gold  Min.  Co.,  164  Cal.  501,  502, 
43  L.  R.  A.  (N.  S.)  1112,  129  Pac.  783,  upholding  right  under  Code 
Civ.  Proc,  §  1097,  of  stockholder  to  inspect  books  of  foreign  corpora- 
tion which  holds  its  directors'  meetings  in  State;  State  ex  rel.  Cosiello 
V.  Middlesex  Banking  Co.,  87  Conn.  485,  88  Atl.  862,  upholding  right 
of  stockholder  to  inspect  corporation's  books  under  Pub.  Acts  1911, 
c.  215,  §  1 ;  State  ex  rel.  Brumley  v.  Jessup  &  Moore  Paper  Co.,  1 
Boy^  (Del.),  393,  SO  L.  R.  A.  (N.  S.)  290,  77  Atl.  21,  upholding  right 
of  stockholder  owning  one-twentieth  of  stock  of  corporation  which  he 
was  compelled  to  purchase  to  protect  himself  and  which  he  desires  to 
sell  is  entitled  to  inspect  books  to  ascertain  value  of  stock;  Wight  v. 
Heublein,  111  Md.  657,  658,  75  Atl.  510,  upholding  stockholder's  right 
to  inspect  books  of  corporation  under  Code  Pub.  Gen.  Laws  1904, 
art.  XXIII,  §  5 ;  Vamey  v.  Baker,  194  Mass.  241,  10  Ann.  Oaa.  989,  80 
N.  E.  525,  holding  under  Stats.  1903,  p.  433,  c.  437,  §  30,  mandamus 
lies  to  compel  corporation  to  allow  inspection  of  books  by  stockholder 
believing  company  is  being  mismanaged ;  Wood  worth  t.  Old  Second  Nat. 
Bank,  164  Mich.  466,  117  N.  W.  895,  upholding  right  of  stockholder 
to  inspect  books  of  bank  to  ascertain  bank's  losses  in  certain  dealings 
and  to  investigate  documents  desired  for  use  in  law  suit;  State  ex  rel. 
Humphrey  v.  Monida  etc.  Stage  Co.,  110  Minn.  201,  124  N.  W.  974, 
upholding  right  of  stockholder  under  Rev.  Laws  1905,  to  inspect  books 
of  corporation  for  purpose  of  obtaining  information  upon  which  to 
prosecute  claim  of  stockholder  against  corporation;  State  v.  Lazarus, 
127  Mo.  App.  408,  105  S.  W.  782,  upholding  right  of  stockholder  to 
inspect  books,  although  he  is  stockholder  of  competing  corporation; 
State  V.  St.  Louis  Transit  Co.,  124  Mo.  App.  118,  100  S.  W.  1128,  up- 
holding right  of  stockholder  to  inspect  books  of  corporation;  State  v. 
First  Nat.  Bank  of  Portland,  61  Or.  560,  Ann.  Gas.  1914B,  153,  123  Pac. 
715,  holding  provisions  of  Statutes,  §§  7378-7380,  relating  to  escheat 
of  bank  deposits  are  not  in  exercise  of  "visitorial  powers"  prohibited 
by  U.  S.  Rev.  Stats.,  §  5241;  Kimball  v.  Dem,  39  Utah,  192,  Ann  Cas. 
wise;  166,  36  L.  R.  A.  (K.  S.)  134,  116  Pac.  32,  holding  right  of  stock- 
holder under  Comp.  Laws  1907,  §§  329,  4415,  to  inspect  corporate  books 
exists  regardless  of  purpose. 

Distinguished  in  Murray  v.  Walker,  156  Ky.  538,  Ann.  Oas.  1916G, 
363,  161  S.  W.  513,  holding  under  Rev.,  Stats.  U.  S.,  §  5210,  stockholder 
of  national  bank  has  light  to  inspect  books  whatever  may  be  his  pur> 
pose;  Schmidt  v.  Anderson,  29  N.  D.  267,  150  N.  W.  873,  upholding 
right  of  stockholder  under  Comp.  Laws  1913,  §  4560,  to  inspect  books 
of  corporation. 

The  right  of  a  stockholder  to  inspect  the  books  of  his  corporation 
and  the  remedies  for  its  enforcement.  Note,  107  Am.  St.  Rep. 
675,  687. 

Remedy  of  stockholder  to  enforce  right  to  inspect  corporate  books. 
Note.  19  Ann.  Gas.  310. 
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Right  of  stockholder  to  inspect  books.    Note,  SO  L.  B.  A.  (N.  8.) 
186,  191,  196,  198. 

199  IT.  8.  160-171,  50  L.  Ed.  134,  26  8up.  Ot.  19,  XTNIOK  PACIFIO  BY.  CO. 
▼.  21AB0N  OITT  ft  F.  D.  B.  B.  00. 

District  mling  on  qaestion  arising  in  course  of  trial  Is  not  mere  obiter 
dictum,  where  judgment  rests  upon  two  grounds  and  appellate  court  sus- 
tains both.  % 

Approved  in  Union  Pacific  R.  R.  Co.  v.  Mason  City  etc  R.  R.  Co., 
222  U.  S.  246,  56  L.  Ed.  183,  32  Sup.  Ct.  86,  holding  former  decree  gave 
to  Mason  City  railroad  right  to  cross  Union  Pacific  bridge  and  to  use 
tracks  over  and  approaching  bridge,  but  not  to  use  other  tracks  and 
terminal  facilities ;  United  States  v.  Chamberlin,  219  U.  S.  262,  55  L.  Ed. 
210,  31  Sup.  Ct.  155,  applying  rule  in  action  by  United  States  to  recover 
stamp  tax  against  estate  claimed  to  be  payable  under  act  of  1898; 
Ex  parte  Young,  209  U.  S.  154,  14  Ann.  Gas.  764,  13  L.  B.  A.  (N.  8.) 
932,  52  L.  Ed.  726,  28  Sup.  Ct.  441,  applying  rule  in  habeas  corpus 
proceeding  to  release  State  ofiicer  held  for  contempt  for  refusal  to 
comply  with  injunction  of  Federal  court  to  restrain  enforcement  of 
State  rate  statute  on  account  of  its  unconstitutionality;  Thompkins  v. 
Missouri  etc.  Ry.  Co.,  211  Fed.  399,  52  L.  E.  A.  (N.  8.)  791, 128  C.  C.  A. 
1,  applying  rule  in  action  for  damages  for  ejectment  from  Pullman  ear 
and  for  arrest  for  disturbing  peace;  Victor  Talking  Maeh.  Co.  v. 
Sonora  Phonograph  Co.,  188  Fed.  331,  110  C.  C.  A.  304,  applying  rule 
in  patent  case;  Chicago  etc.  R.  Co.  v.  Board  of  Supervisors,  'iSiZ  Fed. 
300,  81  L.  E.  A.  (N.  8.)  1117,  104  C.  C.  A.  573,  applying  rule  in  pro- 
ceedings to  establish  drainage  ditch  under  Iowa  statute  (Laws  1907, 
c.  95) ;  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  945,  upholding  Fed- 
eral Employers*  Liability  Act  of  1908;  New  York  Cent,  etc  R.  Co.  v. 
Price,  159  Fed.  332,  16  L.  E.  A.  (N.  8.)  1103,  86  C.  C.  A.  502,  applying 
rule  in  action  for  death  of  child  playing  near  right  of  way;  Kessler 
V.  Armstrong  Cork  Co.,  158  Fed.  748,  85  C.  C.  A.  642,  applying  rule 
in  action  on  foreign  bill  of  exchange;  Northern  Pac.  Ry.  Co.  v.  Wis- 
consin Cent.  Ry.  Co.,  117  Minn.  228,  229,  233,  135  N.  W.  987,  989, 
applying  rule  in  action  to  recover  compensation  for  use  of  drawbridge; 
State  V.  Moore,  164  Mo.  App.  654,  147  S.  W.  552,  applying  rule  in 
proceeding  for  writ  of  prohibition  to  prevent  judge  from  taking  juris- 
diction of  suit  in  which  service  was  made  upon  nonresident  coming  into 
State  voluntarily  to  testify  in  his  own  behalf;  Spratt  v.  Helena  Power 
etc.  Co.,  37  Mont.  77,  94  Pac.  634,  appl3dng  rule  in  condemnation  pro- 
ceeding; Mayor  etc.  of  Paterson  v.  East  Jersey  Water  Co.,  74  N;  J.  Eq. 
85,  70  Atl.  488,  applying  rule  in  suit  by  city  to  restrain  water  company 
from  further  diversion  of  waters  of  Passaic  River;  Duncan  ▼.  Brown, 
18  N.  M.  588,  139  Pac.  142,  applying  rule  in  action  to  quiet  title; 
<lissonting  opinion  in  United  States  v.  Chamberlin,  156  Fed.  891,  IS 
Ann.  Cas.  720,  84  C.  C.  A.  461,  majority  denyins:  risrht  of  United  States 
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to  maintain   action   of  debt   for  recovery   of  stamp   taxes   owing  on 
conveyance  under  War  Revenue  Act  of  1898. 

What  constitutes  "dictum"  of  court.    Note,  Ann.  Oas.  1912G, 
1249,  1250. 

Act  of  1871  Incorporattng  proTlslons  of  act  of  1866  Intended,  in  har- 
mony with  general  policy  of  gOYemment,  to  rtquire  TTnlon  Pacific  Company 
to  peimit  traina  of  all  roads  terminating  at  ICissonii  Biver  at  Omaha,  to 
ue  bridge  up  to  limits  of  its  capacity  upon  payment  of  reasonable  com- 
pensation. 

Approved  in  United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S.  92, 
57  L.  Ed.  136,  33  Sup.  Ct.  53,  holding  purchase  by  Union  Pacific  Rail- 
road of  forty-six  per  cent  of  stock  of  Southern  Pacific  Company  is 
illegal  combination  under  Sherman  Act;  Union  Pacific  R.  R.  Co.  v. 
Mason  City  etc.  R.  R.  Co.,  222  U.  S.  247,  56  L.  Ed.  183,  32  Sup.  Ct.  86 
(reversing  165  Fed.  847,  91  C.C.  A.  530),  holding  decree  approved 
by  199  U.  8.  160,  gave  to  Mason  City  Railroad  Company  right  to  cross 
Union  Pacific  bridge  and  to  use  tracks  over  and  approaching  bridge,  but 
not  to  use  other  tracks  and  terminal  facilities;  St.  Louis  etc.  R.  R.  Co. 
V.  Wabash  R.  R.  Co.,  217  U.  S.  254,  64  L.  Ed.  756.  30  Sup.  Ct.  510, 
holding  decree  giving  to  another  railroad  use  of  right  of  way  in  terminal 
city  on  basis  of  compensation  and  apportionment  of  expenses,  includes 
use  of  terminal  facilities  and  connections  with  industrial  establish- 
ments; Northern  Pac.  Ry.  Co.  v.  North  American  Tel.  Co.,  230  Fed. 
350,  144  C.  C.  A.  489,  holding  right  of  railroad  to  let  surplus  use 
of  right  of  way  for  telegraph  purpose  is  private  property  and  railroad 
is  entitled  to  compensation  for  such  use;  St.  Louis  K.  C.  &  C.  R.  Co.  v. 
Wabash  R.  Co.,  152  Fed.  862,  863,  81  C.  C.  A.  643,  holding  railroad 
entitled  under  former  decree  of  1886,  to  use  of  right  of  way  tracks,  and 
terminal  facilities  of  another  railroad,  but  not  entitled  to  use  of  in- 
dustrial or  railway  facilities  beyond  limits  of  right  of  way  as  it  ex- 
isted at  time  when  decree  was  rendered ;  Northern  Pac.  Ry.  Co.  v.  Wis- 
consin Cent.  Ry,  Co.,  117  Minn.  226,  228,  135  N.  W.  986,  987,  upholding 
agreement  requiring  railroad  to  pay  rental  for  use  of  drawbridge. 

Distinguished  in  dissenting  opinion  in  St.  Louis  K.  C.  &  C.  R.  Co.  v. 
Wabash  R.  Co.,  152  Fed.  864,  81  C.  C.  A.  643,  majority  holding  railroad 
entitled  under  former  decree  of  1886  to  use  right  of  way,  tracks  and 
terminal  facilities  of  another  railroad,  but  not  entitled  to  use  of  in- 
dustrial or  railway  facilities  beyond  limits  of  right  of  way  as  it  existed 
at  time  of  decree  of  1886. 

Successor  to  Union  Pacific,  by  purchase  at  foreclosure  of  first  mort- 
gage did  not  take  property  free  from  obligation,  under  act  of  February 
Si,  1871,  enacted  after  execution  of  mortgage,  to  permit  Joint  use  by  trains 
of  all  railroads  terminating  in  Omaha,  of  bridge  whose  construction  at  that 
point  was  aothorlEed  by  that  State. 
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Distiuguished  in  Omaha  Water  Co.  v.  Omaha,  147  Fed.  15,  8  Ann. 
Cas.  614,  12  L.  B.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  purchaser  under 
foreclosure  of  mortgage  of  water  company  entitled  to  collect  rates  as 
specified  in  contract  between  water  company  and  city. 

199  U.  S.  171-182,  60  L.  Ed.  189,  26  Sop.  Ot  16,  NEDEBLAND  IJFB  IK& 
GO.  y.  MEINEBT. 

Wliere  asBured  has  recelTed  statutory  notice  containing  statement  as 
to  effect  of  nonpayment  of  preminm  in  language  of  statute,  fact  tliat  mis- 
taken additional  statement  as  to  forfeiture  was  made,  is  not  such  failure 
to  comply  with  statute  as  will  prevent  forfeiture,  where  assured  bad  an- 
other notice  and  failed  to  reinstate  policy  by  payment  of  premium  within 
specified  time. 

Approved  in  Cady  v.  Travelers*  Ins.  Co.,  93  Neb.  638,  142  N.  W.  108, 
denying  recovery  on  life  policy  where  notice  was  sent  by  agent  and  in- 
sured refused  to  pay  premium;  Flint  v.  Provident  Life  etc.  Co.,  215 
N.  Y.  258,  109  N.  E.  249,  holding  under  Insurance  Law  (Consol.  Laws, 
e.  28),  §  92,  notice  stating  policy  would  be  forfeited  if  premium  was 
not  paid,  but  not  stating  premium  must  be  paid  by  day  it  is  due  to 
avoid  forfeiture  is  defective;  Wilkie  v.  New  York  Life  Ins.  Co.,  146 
N.  C.  522,  60  S.  E.  430,  holding  under  life  policy  making  annual 
premiums  due  in  advanee  on  speeified  day  and  aUowing  thirty  days' 
grace,  premiums  are  paid  to  next  due  date  and  not  to  end  of  thirty  days 
of  grace,  as  affecting  expiration  of  extension  of  insurance  upon  failure 
to  pay  premium;  Sugg  v.  Equitable  Life  Assur.  Society,  116  Tenn. 
667,  94  S.  W.  939,  holding  on  death  of  assured  after  failure  to  pay 
premium,  or  to  exercise  option  to  obtain  paid-up  term  policy,  bene- 
ficiary was  only  entitled  to  proceeds  of  paid-up  policy  and  not  to  pro- 
ceeds of  term*  insurance. 

199  U.  S.  182-194,  50  !■.  Ed.  143,  26  Sup.  Ot.  41,  OOBKRAK  OIL  ft  DE- 
VBLOPlflENT  CO.  ▼.  ABNAX7DBT. 

Federal  question  raised  for  first  time  on  petition  for  rehearing  comes 
too  late  to  giye  Federal  Supreme  Court  jurisdiction  to  review  Judgment  of 
State  court,  unless  petition  was  entertained  and  point  passed  on. 

Approved  in  Forbes  v.  State  Council  Junior  Order  iTnited  American 
Mechanics,  216  U.  S.  399,  54  L.  Ed.  536,  30  Sup.  Ct.  295,  order  of  State 
court  reciting  that  on  mature  consideration  petition  for  rehearing 
is  denied  does  not  show  Federal  question  was  passed  upon  so  as 
to  sustain  writ  of  error  from  Federal  Supreme  Court;  Strong  v.  Qas- 
sert,  215  U.  S.  583,  54  L.  Ed.  338,  30  Sup.  Ct.  403,  and  McCorquodale  v. 
Texas,  211  U.  S.  437,  53  L.  Ed.  271,  29  Sup.  Ct.  146,  both  dismissing 
writ  of  error  to  review  judgment  of  State  court,  where  Federal  ques- 
tion was  raised  for  first  time  in  petition  for  rehearing,  and  motion  for 
rehearing  was  denied  without  passing  on  Federal  question ;  Ellison  v. 
City  of  Lamoure,  30  N.  D.  52,  151  N.  W.  991,  and  Montana  v.  Rice. 
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204  Ur.  S.  298,  51  L.  Ed.  494.  27  Sup.  Ct.  281,  both  holding  Federal 
question  first  raised  by  petition  for  rehearing  comes  too  late. 

Supreme  Court  will  dismiss  writ  of  error  where  judgment  of  State 
Gonrt  rests  upon  ground  independent  of  Federal  statute  under  wUcli  title 
is  claimed. 

Approved  in  Field  v.  Barber  Asphalt  Paving  Co.,  209  U.  S.  540,  52 
I«.  Ed.  917,  28  Sup.  Ct.  757,  dismissing  for  want  of  jurisdiction. 

190  U.  8.  194-211,  50  li.  Ed.  150,  26  Sup.  Ot.  36,  T7NI0N  BEFBiaEBATOB 
TRANSFER  CO.  v.  KENTUCKY. 

To  sustain  validity  of  tax,  property  must  be  within  territoiial  Juris- 
Action  of  taxing  power. 

Approved  in  Provident  Sav.  etc.  Society  v.  Kentucky,  239  U.  S.  112, 
L.  R,  A.  1916C,  572,  60  L.  Ed.  170,  36  Sup.  Ct.  37,  holding  void  Ken- 
tucky statute  taxing  premiums  collected  on  policies   on  residents  of 
Kentucky  after  company  has  ceased  to  do  business  in  State;  New  York 
Life  Ins.  Co.  v.  Head,  234  U.  S.  162,  68  L.  Ed.  1266,  34  Sup.  Ct.  879, 
holding  Missouri    statute   regulating  loans   on   life   policies    docs   not 
operate  to  prevent  nonresidents  from  making  contract  in  another  State 
uierely  because  it  modifies  original  contract  made  in  Missouri;  Hawley 
^-  City  of  Maiden,  232  U.  S.  11,  Ann.  Caa.  19160,  842,  68  L.  Ed.  482, 
^  Sup.  ct.  201   (affirming  204  Mass.  140,  90  N.  E.  416),  upholding 
assessment  of  shares  of  stock  in  foreign  corporation  under  Rev.  Laws 
of  Mass.,  c.  12,  §§4,  23,  where  shares  are  owned  by  resident;  Southern 
Pacific  Co.  V.  Kentucky,  222  U.  S.  69,  73,  74,  56  L.  Ed.  99,  100,  101, 
-  Sup.  ct.  13,  holding  taxable  situs  of  vessel  having  no  permanent 
^cation  in  another  jurisdiction  is  domicile  of  owner;  Western  Union 
^^^-  Co.  V.  Kansas,  216  U.  S.  38,  54  L.  Ed.  370,  30  Sup.  Ct.  190,  holding 
'Void  Kansas  statute  of  1898  taxing  telegraph  company  given  per  cent 
^^  all  its  capital  within  and  without  State;  Buck  v.  Beach,  206  U.  S. 
^00,  51  L.  Ed.  1111,  27  Sup.  Ct.  712,  mortgage  notes  made  and  payable 
in  Ohio  and  secured  by  property  in  Ohio  owner  of  which  resides  in  . 
New  York,  are  not  taxable  in  Indiana  where  notes  are  kept  by  agent 
of  owner ;  Selliger  v.  Kentucky,  213  U.  S.  203,  58  L.  Ed.  763,  29  Sup.  Ct. 
449;  State  cannot  tax  warehouse  receipts  representing  goods  exported 
to  foreign  country;   Metropolitan  Life  Ins.   Co.  v.  New  Orleans,  205 
U.  S.  400,  61  L.  Ed.  855,  27  Sup.  Ct.  499,  loans  by  New  York  life 
insurance  company  on  policies  in  Louisiana  are  taxable  in  Louisiana, 
although  notes  are  sent  temporarily  to  home  office;  Chicago  etc.  Ry. 
Co.  V.  Babcock,  204  U.  S.  592,  51  L.  Ed.  688,  27  Sup.  Ct.  326,  refusing 
to  cancel    assessments    for   alleged  invalidity   in    including  value    of 
terminals  owned  outside  of  State;  New  York  v.  Reardon,  204  IT.  S.  158, 
9  Ann.  Cas.,  736,  51  L.  Ed.  421,  27  Sup.  Ct.  188,  upholding  New  York 
statute  imposing  tax  on  transfers  of  stock  within  State,  as  applied  to 
transfer  in   State  by   nonresidents   of  stock   in   foreign   corporation; 
United  States  v.  Billincrs,  190  Fed.  366,  holding  tax  imposed  by  Tariff 
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Act  of  1909  on  foreign  built  yacht  owned  by  citizen  of  United  States 
is  not  applicable  to  yacht  of  citizen  domiciled  in  foreign  country  and 
using  yacht  in  foreign  waters;  American  Bauxite  Co.  v.  Board  of 
Equalization,  119  Ark.  372,  177  S.  W.  1154,  as  to  meaning  of  "true 
market  value''  in  assessment  of  mineral  lands  under  Kirby's  Digest, 
§  6974 ;  H.  K.  Mulford  Co.  v.  Curry,  163  Cal.  287,  288,  125  Pac.  240, 
241,  holding  void  Civil  Code,  §  409,  and  Pol.  Code,  §  416,  subd.  4,  im- 
posing license  tax  upon  foreign  corporation  measured  by  capital  stock; 
In  re  Culver's  Estate,  145  Iowa,  7,  25  L.  B.  A.  (N.  S.)  384,  123  N.  W. 
746,  holding  under  Code  Supp.  1907,  §  1467,  relating  to  inheritance 
taxes,  nonresident  owner  of  shares  of  stock  in  domestic  corporation 
has  "interest  in  property"  of  corporation  which  is  taxable;  Common- 
wealth v.  Lee  Line  Co.,  159  Ky.  477,  167  S.  W.  410,  foreign  corporation 
operating  in  interstate  commerce  steamboats  which  touch  at  points  in 
State,  and  having  no  property  in  State,  is  not  subject  to  franchise  tax; 
Commonwealth  v.  West  India  Oil  Refining  Co.,  138  Ky.  829,  ^6  L.  R.  A. 
(N.  S.)  295,  129  S.  W.  301,  holding  Ky.  Stats.,  §  4020,  void  in  so  far 
as  it  attempts  to  tax  property  of  Kentucky  corporation,  whether  tan- 
gible or  intangible,  situs  of  which  is  in  Cuba  or  Porto  Rico,  where 
business  is  transacted;  General  Electric  Co.  v.  Board  of  Assessors,  121 
La.  122,  46  South.  125,  holding  debts  due  on  open  account  to  nonresi- 
dent are  taxable  at  domicile  of  debtor,  where  such  debts  have  arisen 
in  business  transacted  in  State  and  are  part  of  capital  of  business; 
Bellows  Falls  Power  Co.  v.  Commonwealth,  222  Mass.  57,  63,  Ann.  Gas. 
1916G,  834,  109  N.  E.  895,  897,  holding  shares  of  stock  of  foreign  cor- 
poration are  personal  property  taxable  at  domicile  of  owner;  Welch 
V.  Boston,  221  Mass.  158,  159,  109  N.  E.  175,  upholding  assessment 
of  tax  to  trustee  in  State  on  stocks  and  bonds  located  in  foreign  State, 
and  bequeathed  by  testator  in  foreign  State  to  residents  of  second  for- 
eign State;  State  v.  Wisconsin  Tax  Commission,  161  Wis.  114,  152 
N.  W.  849,  holding  income  tax  law.  Statutes  of  1911,  levying  income 
tax  upon  nonresidents  upon  income  derived  from  sources  within  State 
does  not  include  income  from  loans  made  therein,  although  secured 
by  trust  deed  upon  property  in  State;  dissenting  opinion  in  Gromer  y. 
Standard  Dredging  Co.,  224  U.  S.  376,  379,  56  L.  Ed.  807,  808,  32  Sup. 
Ct.  499,  majority  holding  machinery  and  boats  which  belong  to  Dela- 
ware corporation  and  are  used  in  harbor  of  Porto  Rico  in  performance 
of  contract  with  United  States,  are  taxable  by  Porto  Rico;  First  Nat. 
Bank  of  Albuquerque  v.  Albright,  208  U.  S.  553,  52  L.  Ed.  616,  28  Sup. 
Ct.  349,  arguendo. 

Distinguished  in  Equitable  Life  Assur.  Soc.  v.  Pennsylvania,  238  U.  S. 
145,  59  L.  Ed.  1241,  35  Sup.  Ct.  829,  upholding  Pennsylvania  act  of 
1895  levying  annual  tax  of  two  per  cent  upon  grou  premiums  received 
in  State  by  foreign  insurance  company. 
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Mazim  mobilia  seauentur  personam  under  wUch  intangible  personal 
property  is  taxed  at  domicile  of  owner  does  not  apply  to  tangible  personal 
property  permanently  located  in  another  State  and  there  taxed. 

Approved  in  New  York  etc.  R.  R.  Co.  v.  Miller,  202  U.  S.  597, 
50  L.  Ed.  1160,  26  Sup.  Ct.  714,  upholding  franchise  tax  on  domestic 
railroad  without  reduction  because  of  temporary  absence  of  rolling  stock 
from  State;  Tamble  v.  Pullman  Co.,  207  Fed.  35,  124  C.  C.  A.  590, 
holding  void  assessment  by  Tennessee  board  of  equalization  of  property 
having  no  taxable  situs  in  State ;  Berwind-White  Coal  Min.  Co.  v. 
Metropolitan  S.  S.  Co.,  166  Fed.  786,  holding  act  of  New  Jersey  of 
1857  giving  lien  on  vessel  for  work  or  material  applies  to  vessel  owned 
outside  of  State  whose  unfinished  hull  is  brought  into  State  for  comple- 
tion, and  lien  follows  vessel  into  foreign  jurisdiction;  Town  of  Fair- 
banks V.  Independent  Meat  Market,  4  Alaska,  151,  holding  void  tax  by 
town  on  meat  market  for  slaughter-house  located  outside  town  limits, 
except  as  to  value  of  meat  that  would  be  brought  into  town  for  sale; 
Appeal  of  AUyn,  81  Conn.  537, 129  Am.  St.  B^.  225,  23  L.  B.  A.  (N.  S.) 
630,  71  Atl.  795,  upholding  statute  of  1902  regulating  and  licensing  sale 
of  intoxicating  liquors ;  Commonwealth  v.  B.  F.  Avery  &  Sons,  163  Ky. 
829,  174  S.  W.  518,  accounts  receivable  of  domestic  corporation  on 
deposit  in  local  banks  in  towns  of  selling  agencies  in  other  States  are 
not  taxable  b^  State;  Morrell  Refrigerator  Car  Co.  v.  Commonwealth, 
128  Ky.  462,  108  S.  W.  930,  upholding  tax  upon  refrigerator  car  com- 
pany under  Ky.  Stats.  1903,  §  4081 ;  Commonwealth  v.  Selliger,  126  Ky. 
72,  98  S.  W.  1041,  holding  warehouse  receipts  owned  by  resident  for 
whisky  exported  to  foreign  country  is  taxable  in  State  and  requiring 
whisky  or  such  receipts  to  be  listed;  Beers  v.  Edwards,  84  N.  J.  L.  33, 
85  Atl.  1023,  holding  transfer  tax  under  act  of  1909  on  stocks  of  New 
Jersey  corporation  belonging  to  decedent  domiciled  in  New  York  does 
not  include  value  of  New  York  real  estate;  American  Mail  S.  S.  Co.  v. 
Crowell,  76  N.  J.  L.  56,  68  Atl.  753,  vessels  owned  by  New  Jersey 
corporation  having  principal  office  in  one  county  are  not  taxable  by 
municipality  in  another  county,  although  registered  in  such  municipality 
pursuant  to  act  of  Congress;  New  York  Life  Ins.  Co.  v.  Bradley,  83 
S.  C.  431,  65  S.  E.  437,  tax  under  Civil  Code  of  1902  on  gross  income 
in  State  of  foreign  insurance  company,  not  limited  to  property  in  State, 
is  void ;  Canadian  Pacific  Ry.  Co  v.  King  County,  90'  Wash.  43,  155  Pac. 
418,  State  may  tax  rolling  stock  used  within  State  of  foreign  railroad, 
although  use  is  interstate;  Chicago  etc.  R.  Co.  v.  State,  128  Wis.  669, 
108  N.  W.  590,  right  of  legislature  to  fix  situs  of  personal  property 
for  taxation  limited  to  territory  from  which  proper  equivalent  is 
rendered. 

Distinguished  in  Estate  of  Hodges,  170  Cal.  500,  L.  R.  A.  1916A,  837, 
150  Pac.  347,  upholding  inheritance  tax  upon  personal  estate  of  resident 
dying  in  Massachusetts  where  latter  State  also  imposed  tax;  Hemen- 
way  V.  Town  of  Milton,  217  Mass.  233,  L.  R.  A.  1915A,  949,  104  N.  E. 
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363',  holding  income  from  personal  property  in  hands  of  trustee  sub- 
stituted for  land  in  New  York  bequeathed  by  resident  of  Massachusetts 
is  taxable  in  State,  under  Stats.  1909,  c.  490,  pt.  1,  §  23,  cl.  5 ;  Kin*^- 
bury  V.  Chapin,  196  Mass.  537,  13  Ann.  Oas.  738,  82  N.  E.  702,  uphold- 
ing inheritance  tax  upon  stock  of  railroad  incorporated  and  doing 
business  in  State  and  owning  property  in  neighboring  States,  where 
there  is  single  issue  of  stock,  as  against  nonresident  owner. 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  cor- 
porations.   Note,  69  L.  B.  A.  445,  450. 

Situs  of  debt  for  taxation  apart  from  creditor's  domicile.  Note, 
14  L.  B.  A.  (N.  S.)  494. 

Personal  property  having  taxation  situs  elsewhere,  as  subject  of 
taxation  in  State  of  owner's  domicile.  Note,  36  L.  B.  A.  (N;  S.) 
295,  297,  298. 

Physical  presence  or  absence  of  personal  property  or  evidence 
thereof,  as  affecting  liability  to  payment  of  succession  tax.  Note, 
L.  B.  A.  1915D,  451. 

Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  B.  A.  19160,  906,  909,  942. 

Tax  on  property  in  different  States  as  double.    Note,  15  L.  B.  A. 

(N.  S.)   148. 
Where  ships  are  taxable.    Note,  29  L.  B.  A.  (N.  S.)  107. 

199  U.  S.  212-228,  50  I>.  Ed.  157,  26  Sup.  Ct.  31,  MABVIK  V.  TEOUT. 

Certificate  of  Judge  of  State  court  made  after  decision  of  case  that 
Federal  question  was  decided  is  insufficient  to  give  Federal  Supreme  Court 
Jurisdiction,  where  record  does  not  otlierwise  show  Federal  question  ezis-s, 
but  certificate  attached  to  and  made  part  of  record,  is  perhaps  sufficient. 

Approved  in  Cleveland  etc.  R.  R.  Co.  v.  Cleveland,  235  U.  S.  55,  59 
L.  Ed.  129,  35  Sup.  Ct.  21,  holding  certificate  of  State  court  cannot 
bring  Federal  question  into  record,  wlicre  record  does  not  otherwise 
show  it  to  exist;  Illinois  Central  R.  R.  Co.  v.  McKendree,  203  U.  S. 
625,  51  L.  Ed.  303,  27  Sup.  Ct.  153,  upholding  jurisdiction  to  review 
judgment  of  State  court  wliere  Federal  question  was  not  imported 
into  record  merely  by  certificate  of  judge  of  State  court. 

Distinguished  in  Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co., 
228  U.  S.  334,  57  L.  Ed.  862,  33  Sup.  Ct.  510,  and  Consolidated  Turn- 
pike Co.  V.  Norfolk  etc.  Ry.  Co.,  228  U.  S.  698,  699,  57  L.  Ed.  982,  983, 
33  Sup.  Ct.  605,  both  holding  certificate  of  judge  of  State  court  is  not 
sufficient  where  record  does  not  otherwise  disclose  that  Federal  ques- 
tion was  raised  or  decided;  Merchants'  Nat.  Bank  v.  Wehrmann,*  202 
U.  S.  299,  50  L.  Ed.  1040,  26  Sup.  Ct.  613,  sustaining  appellate  jurisdic- 
tion of  Federal  court  where  showing  was  made  in  State  courts  of  intent 
of  national  bank  to  rely  upon  United  States  banking  laws  for  im- 
munity; Hulbert  v.  Chicago,  202  U.  S.  280,  50  L.  Ed.  1028,  26  Sup.  Ct 
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617,  failure  of  record  to  show  that  Federal  question  was  in  issue  not 
cured  by  allowance  of  writ  of  error  by  chief  justice. 

Sappression  of  gambUnir  is  within  poUc«  power  of  State,  and  BeriMd 
Btatotas  of  Ohio,  sections  4270,  4273,  4276,  making  Jadgment  against  those 
winniiig  money  at  gambling  lien  upon  property  owned  by  another  in  which 
gambling  ia  conducted  is  valid. 

Approved  in  Twining  v.  New  Jersey,  211  U.  S.  Ill,  63  L.  Ed.  Ill, 
29  Sup.  Ct.  14,  holding  exemption  from  compulsory  self-incrimination  is 
not  privilege  guaranteed  against  infringement  by  States  by  Fourteenth 
Amendment;  Hart  v.  Fletcher  Land  Co.,  175  Fed.  987,  holding  where 
person  is  injured  by  operation  of  elevator  by  tenant  in  violation  of 
Coort  and  Practice  Act,  B.  I.,  1905,  §  1121,  tenant  is  liable  without 
notice  by  factory  inspector;  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y. 
307,  308^  Ann.  Gas.  1912B,  156,  34  L.  K.  A.  (N.  8.)  162,  94  N.  £.  445, 
1  N.  C.  C.  A.  545,  upholding  Workmen's  Compensation  Act  (Laws  1910, 
c.  674,  art.  XIV),  as  imposing  absolute  liability  on  employers  for  in- 
jaries  to  employees  in  specified  occupations. 

Miscellaneous.  Cited  in  Seale  v.  Georgia,  201  U.  S.  642,  50  L.  Ed.  902, 
26  Sup.  Ct.  763,  dismissed  for  want  of  jurisdiction. 

199  U.  8.  228-232,  50  L.  Ed.  163,  26  Sap.  Ct.  29,  BANION  V.  BAKTOIT. 

Liability  for  assessment  of  stock  of  insolvent  national  bank  dates  from 
order  of  .^controller  of  currency. 

Approved  in  Rankin  v.  Miller,  207  Fed.  610,  holding  receiver's  action 
to  enforce  assessment  upon  stockholders  of  insolvent  national  bank  by 
controller  of  currency  limitations  run  from  date  when  assessment  is 
made  and  becomes  payable. 

Decision  of  controller  that  it  is  necessary  to  institute  proceedingi  to 
enforce  liability  against  stockboldars  of  national  bank,  and  whether 
In  whole  ox  in  part,  is  conclusive. 

Approved  in  Rankin  v.  Miller,  207  Fed.  608,  and  Rankin  v.  Ware, 
88  Kan.  25,  127  Pac.  532,  both  holding  controller  of  currency's  decision 
as  to  assessment  on  stockholders  to  pay  debts  of  insolvent  national 
bank  is  conclusive,  in  action  by  receiver  to  enforce  assessment. 

199  U.  8.  233-240,  50  L.  Ed.  167,  26  Sup.  Ot.  27,  ATTOBNET-OENEBAL 
EX  BEIa.  KISS  V.  IiOWBET. 

Legislature  possesses  power  to  divide  counties,  towns,  and  school  dis- 
tricts at  its  pleasure  and  to  apportton  common  property  and  common  bar- 
dens  in  such  manner  as  it  deems  reasonable  and  equitable. 

Approved  in  Stewart  v.  Kansas  City,  239  U.  S.  16,  60  L.  Ed.  121,  36 

Sup.  Ct.  16,  upholding  Kansas  statute  requiring  counties  to  reimburse 

mnnicipalities  of  first  class,  but  not  of  other  classes,  for  rebates  al-v 

lowed  for  prompt  payment  of  taxes;  Hunter  v.  Pittsburgh,  207  U.  S. 

178, 52  L.  Ed.  159, 28  Sup.  Ct.  40,  upholding  Pennsylvania  act  of  1906  pro- 
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viding  for  union  of  contiguous  municipalities  nnder  which  Pittsburgh  and 
Alleo^heny  were  united;  Monterey  v.  Jacks,  203  U.  S.  363,  51  L.  Ed.  223, 
27  Sup.  Ct.  67,  sustaining  title  of  person  holding  under  deed  to  pueblo 
lands  from  city,  which  was  ratified  by  State  legislature,  as  against  claim 
of  city  that  it  held  under  subsequent  patent  by  United  States;  State  ex 
rcl.  Pritchard  v.  Grefe,  139  Iowa,  27,  117  N.  W.  17,  upholding  act 
authorizing  consolidation  into  one  independent  school  district  of  all 
territory  in  city  of  first  class  having  population  of  fifty  thousand; 
Higginson  v.  Slattery,  212  Mass.  585,  42  L.  R.  A.  (N.  S.)  216,  99  N.  E. 
524,  upholding  Statute  of  1911,  o.  540,  authorizing  park  commissioners 
to  permit  construction  of  high  school  building  in  park  established  under 
act  of  1876;  White  v.  Bracelin,  144  Mich.  334,  107  N.  W.  1056,  up- 
holding act  forbidding  saloon  to  be  kept  within  one  hundred  rods  of 
public  school  in  Berrien  county;  Board  of  Education  of  Borough  of 
Flelnington  v.  State  Board  of  Education,  81  N.  J.  L.  217,  81  Atl.  166, 
holding  severance  of  school  district  did  not  impair  obligation  of 
teacher's  contract ;  School  Dist.  No.  94  v.  King,  20  N.  D.  620,  127  N.  W. 
518,  upholding  Laws  1907,  e.  106,  relating  to  division  of  school  dis- 
tricts. 

Distingaished  in  Eckerson  ▼.  City  of  Des  Moines,  137  Iowa,  463,  115 
N.  W.  182,  upholding  Acts  32d  Gen.  Assem.,  p.  38,  c.  48,  providing 
commission  form  government  for  cities  of  certain  class  upon  their 
adoption  of  act. 

Real  property  rights  of  school  district  on  alteration  of  boundaries. 
Note,  20  Ann.  Gas.  89. 

Questions  whether  an  act  is  broader  than  its  title,  or  that  body  of  an 
act  embraces  subjects  not  covered  by  the  title^  are  local  questions. 

Approved  in  State  v.  Bryan,  50  Fla.  399,  39  South.  963,  defining  mat- 
ters to  be  stated  in  title  of  act. 

199  U.  S.  241-247,  60  L.  Ed.  170,  26  Snp.  Ot.  23,  TAMPA  WATERWORKS 
00.  ▼.  TAICPA 

Althongb  Federal  Supreme  Oonrt  will  eonstrne  clause  of  State  Consti- 
tntlon  for  Itself  and  determine  existence  or  nonexistence  of  contract  and 
wbetber  its  obligation  has  been  impaired  by  State  enactment,  it  will  lean 
toward  agreement  with  views  of  State  conrt. 

Approved  in  Southern  Wisconsin  Ry.  Co.  v.  Madison,  240  U.  S.  461, 
60  L.  Xd.  742,  36  Sup.  Ct.  401,  upholding  decision  of  State  court  that 
provision  of  charter  requiring  railway  to  keep  space  between  tracks 
and  one  foot  on  each  side  in  repair  authorized  city  to  require  by  later 
ordinance  pavement  with  asphalt  when  rest  of  street  was  so  paved; 
Murray  v.  Pocatello,  226  U.  S.  323,  57  L.  Ed.  242,  33  Sup.  Ct.  107 
(affirming  21  Idaho,  202,  120  Pac.  819),  holding  Idaho  statute  estab- 
lishing method  for  fixing  water  rates  does  not  impair  contract  with 
water  company  under  ordinance  establishing  different  rate;  Soper  v. 
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Lawrence  Bros.  Co.,  201  U.  8.  371,  50  L.  Ed.  792.  26  Sup.  Ct.  473,  if 
statute,  as  construed  by  State  court,  is  constitutional,  Federal  court 
will  fc^ow  construction;  Omaha  Water  Co.  v.  Omaha,  147  Fed.  10,  8 
Ann.  Oas.  614,  12  L.  R.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  attempt  of 
water  board  to  reduce  rates  below  those  speciAed  in  ordinance  pro- 
viding for  rates,  impairs  obligation  of  contract;  Gainesville  Gas  etc. 
Co.  V.  Gainesville,  63  Fla.  427,  58  South.  786,  upholding  ordinance  pre- 
scribing rates  for  gas  and  electricity;  State  ex  rel.  Ellis  v.  Tampa 
Waterworks  Co.,  57  Fla.  538,  22  L.  R.  A.  (N.  S.)  680,  48  South.  640, 
holding  in  quo  warranto  proceeding  to  forfeit  franchise  of  water  com- 
pany, that  Circuit  Court  should  be  resorted  to  in  first  instance  under 
GSen.  Stats.  1906,  §  1024  et  seq. ;  Woodbury  v.  Tampa  Waterworks  Co., 
57  Fla.  262,  21  L.  R.  A.  (N.  S.)  1037,  49  South.  563,  holding?  water 
company  undertaking  to  furnish  water  for  fire  protection  is  liable  to 
owner  where  loss  of  property  is  proximate  result  of  its  failure  to 
furnish  adequate  supply  of  water;  State  ex  rel.  Ellis  v.  Altantic  Coast 
Line  R.  Co.,  52  Fla.  662,  12  L.  R.  A.  (N.  S.)  506,  41  South.  710,  holding 
contract  of  railroad  of  1902  to  perform  certain  services  for  Western 
Union  Telegraph  Company  is  not  impaired  by  order  of  commission 
under  authority  of  Act  of  1899,  e.  4700,  requiring  railroad  to  desist 
from  discrimination  in  favor  of  such  telegraph  company;  McCook 
Irrigation  etc.  Co.  y.  Burtless,  98  Neb.  145,  L.  R.  A.  1915D,  1205,  152 
K.  W.  336,  holding  contracts  between  irrigation  company  and  water 
xaen  are  subject  to  right  of  State  to  control  rates ;  Brummitt  v.  Ogden 
Waterworks  Co.,  33  Utah,  305,  93  Pac.  835,  refusing  to  enjoin,  at  in- 
stance of  taxpayer,  ordinance  regulating  water  company  and  relin- 
quishing city's  right  to  purchase  plant. 

Distinguished  in  WiUoughby  v.  Chicago,  235  U.  S.  50,  59  L.  Ed.  126, 
35  Sup.  Ct.  23,  holding  fact  that  State  court  overrules  prior  decisions 
is  not  denial  of  due  process,  where  decision  does  not  interfere  with 
vested  rights. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Oas.  1915A,  905. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  R.  A.  19150,  264,  266. 

Business  affected  with  public  interest  subjecting  it  to  regulation 
and  control  as  to  rates  or  prices.    Note,  6  L.  R.  A.  (N.  S.)  836. 

Self-executing  provisions  of  Constitutions.    Note,  7  Ann.  Oas.  630. 

199  XT.  8.  247-252,  60  It.  Ed.  176,  26  Sup.  Ot.  25,  OHBSAPEAKE  BEAOH 
BY.  CO.  ▼.  WASHINOTOK  P.  *  O.  P.  R.  R.  CO. 

Where  deeds  are  accompanied  by  plats  to  whlcli  they  refer  description 
in  deed  shonld  be  taken  In  connection  with  plats. 

Approved  in  Round  Mountain  Min.  Co.  v.  Round  Mountain  Sphinx 
Min.  Co.,  36  Nev.  559,  138  Pac.  76,  holding  in  suit  to  determine  title 
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to  mining  claim  reference  in  patent  to  official  plat  and  survey  makes 
plat  and  field-notes  part  of  description  of  land  granted. 

Possession  Is  presmued  to  follow  title  nntU  owner  is  dlsseisod. 

Approved  in  Nash  v.  Rawlett,  41  App.  D.  C.  462,  holding  marshal's 
deed  of  land  sold  under  execution  against  third  person  is  inadmissible 
in  evidence  to  defeat  possessory  title  of  plaintiff  in  ejectment,  where 
it  is  not  shown  execution  defendant  had  interest  in  land;  McNamara 
Syndicate  v.  Boyd,  112  Va.  149,  70  S.  E.  696,  holding  plaintiff  having 
lep:al  title  had  sufficient  right  of  possession  to  maintain  suit  to  quiet 
title  against  another  person  not  in  possession. 

Bight  of  grantee  of  land  held  in  adverse  possession  to  «ue  to  re- 
cover same  from  adverse  holder.    Note,  Ann.  Gas.  1915D,  527. 

Effect  of  conveyance  of  land  held  adversely.    Note,  35  L.  R.  A. 
(N.   S.)   769. 

199  U.  8.  252-259,  60  L.  Bd.  178,  26  8ap.  Ot.  55,  SWEENEY  T.  OABTEE 
OIL  OO. 

Where  suit  is  broaght  in  district  of  defendant's  residence  by  plaintUfs 
who  axe  citizens  of  other  States  than  that  of  defendant.  Circuit  Court  has 
jurisdiction  although  plaintiffs  are  citizens  of  different  States. 

Approved  in  Cochran  v.  Montgomery  Co.,  199  U.  S.  274,  50  L.  Ed.  188, 
26  Sup.  Ct.  58,  suit  brought  in  State  court  against  two  defendants, 
one  of  whom  is  citizen  of  same  State  as  plaintiff,  not  removable  to 
Circuit  Court  by  other  defendant;  Kentucky  Coal  Lands  Co.  v.  Mineral 
Development  Co.,  191  Fed.  906,  and  Kentucky  Coal  Lands  Co.  v.  Min- 
eral Development  Co.,  219.  Fed.  47,  133  C.  C.  A.  151,  both  holding  under 
Judiciary  Acts  of  1875,  1887  and  1888,  Federal  court  of  district  in 
which  property  is  situated  has  jurisdiction  of  action  of  ejectment  in 
which  requisite  diversity  of  citizenship  exists,  regardless  of  residence 
of  parties ;  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  218  Fed.  98, 
suit  between  citizens  of  different  States  brought  in  court  of  State 
of  which  plaintiff  is  citizen  and  resident,  but  not  in  district  of  his 
residence,  may  be  removed  to  Federal  court,  notwithstanding  fact  that 
under  venue  provision  it  could  not  have  been  brought  originally  in 
district  to  which  it  was  removed;  Tierney  v.  Helvetia  Swiss  Fire  Ins. 
Co.,  163  Fed.  89,  suit  by  assignee  of  judgment  creditors,  who  were  plain- 
tiffs in  separate  actions  in  Federal  court  in  northern  district  of  Cali- 
fornia, brought  in  eastern  district  of  New  York  against  corporation 
of  Switzerland,  is  not  removable  to  Federal  court  for  eastern  district 
of  New  York ;  Schiffer  v.  Anderson,  146  Fed.  458,  76  C.  C.  A.  667,  suit 
by  citizen  of  Iowa  against  citizen  of  New  York  and  two  citizens  of 
Colorado,  properly  brought  in  Federal  court  of  Colorado;  Iowa  etc 
Min.  Co.  v.  Bliss,  144  Fed.  451,  suit  brought  by  alien  against  non- 
resident corporation  in  State  court,  removable  to  Federal  court  in 
such  State  without  plaintiff's  consent;  Vaughan  v.  McArthur  Bros.  Co., 
227  Fed.  367,  142  C.  C.  A.  60,  arguendo. 
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199  XT.  8.  260-274,  4  Ann.  CU.  451,  60  It.  Ed.  182,  26  Snp.  Ct.  6%,  COCHRAN 
T.  MONTOOBCE&Y  OOT7NTT. 

Wbere  jurisdiction  of  dzcnit  Court  depends  upon  dirersity  of  citisen- 
ihip  alone,  decision  of  Oircnlt  Oonrt  of  Appeals  is  linaL 

Approved  in  American  Security  etc.  Co.  v.  Commissioners  of  Dis- 
trict of  Columbia,  224  U.  S.  495,  56  L.  Ed.  867,  32  Sup.  Ct.  553,  holding 
construction  of  act  of  Congress  relating  to  street  extension  in  District 
of  Columbia  docs  not  give  Federal  Supreme  Court  right  of  review 
under  Judicial  Code,  §  250. 

Bight  of  removal  to  Fedmral  oonrt  on  ground  of  prejudice  or  local  In- 
fluence is  restricted  by  act  of  1887  to  suits  In  which  controversy  is  between 
citizens  of  different  States,  and  does  not  exist  unless  value  of  matter  in 
dispute  exceeds  two  thousand  dollars  exclusive  of  interest  and  costs. 

Approved  in  Aiiustrong  v.  Kansas  City  Southern  Ry.  Co.,  192  Fed. 
($16,  denying  removal  of  action  for  injury  against  nonresident  railroad 
and  resident  employee,  where  removal  petition  fails  to  state  facts 
showing  fraudulent  joinder;  Barlow  v.  Chicago  &  N.  W.  Ry.  Co.,  172 
Fed.  519,  action  by  nonresident  alien  in  State  court  against  citizen 
of  another  State  is  removable;  Cleveland  v.  Cleveland  etc.  Ry.  Co.,  147 
Fed.  173,  77  C.  C.  A.  467,  prejudice  and  local  influence  not  separate 
gronnd  for  removal,  but  may  serve  to  extend  time  until  requisite 
diversity  of  citizenship  exists;  Southern  Ry.  Co.  v,  Thoraasou,  146  Fed. 
974,  975,  77  C.  C.  A.  170,  prejudice  or  local  influence  not  ground  for 
removal  where  controversy  is  partly  between  citizens  of  same  State. 

Under  act  of  1887  only  those  suits  can  be  removed  of  which  Circuit 
Courts  are  given  original  JurisdlctloiL 

Approved  in  Matter  of  Dunn,  212  U.  S.  384,  63  L.  Ed.  562,  29  Sup. 
Ct.  299,  holding  joinder  of  resident  defendants  does  not  prevent  removal 
of  action  against  Federal  corporation,  where  all  defendants  join  in 
removal  petition  and  controversy  is  not  separable;  Ex  parte  Wisner, 
203  U.  S.  467,  459,  51  L.  Ed.  267,  27  Sup.  Ct.  150,  holding  under  Act 
of  1875,  §§  1,  2,  3,  as  amended  by  acts  of  1887,  1888,  action  brought  in 
State  court  by  citizen  of  another  State  against  nonresident  defendant 
who  is  citizen  of  State  other  than  that  of  plaintiff  cannot  be  removed 
by  defendant  to  Federal  Circuit  Court ;  Bush  v.  Elliott,  202  U.  S.  483, 
60  L.  Ed.  1117,  26  Sup.  Ct.  668,  diversity  of  citizenship  not  necessary 
to  suit  by  trustee  in  bankruptcy  where  bankrupt  might  have  brought 
same  but  for  bankruptcy  proceedings;  Ivanoff  v.  Mechanical  Rubber 
Co.,  232  Fed.  174,  action  by  nonresident  alien  against  New  Jersey  cor- 
poration cannot  be  removed  from  Ohio  State  court  to  Federal  court 
for  northern  district  of  Ohio;  Eddy  v.  Chicago  etc.  Ry.  Co.,  226  Fed. 
125,  suit  in  State  court  by  citizen  of  another  State  against  corporation 
of  third  State  is  not  removable  by  corporation  to  Federal  court  in  third 
State;  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  218  Fed.  108, 
110,  suit  between  citizens  of  different  States  brought  in  court  of  State 
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in  which  plaintiff  is  citizen  and  resident,  but  not  in  district  of  his 
residence,  may  be  removed  to  Federal  court,  notwithstanding  that 
under  venue  provision  it  could  not  have  been  brought  originally  in  dis- 
trict to  which  it  was  removed;  Western  Union  Tel.  Co.  v.  Louisville 
etc.  R.  Co.,  201  YeS.  936,  939,  120  C.  C.  A.  257,  condemnation  proceed- 
ing brought  in  district  of  which  none  of  defendants  are  inhabitants  is 
not  removable  over  plaintiff's  objections;  Baldwin  v.  Pacific  Power  etc. 
Co.,  199  Fed.  292,  suit  in  State  court  by  citizen  of  another  State  against 
nonresident  corporation  organized  in  State  other  than  that  of  which 
plaintiff  is  citizen  cannot  be  removed  to  Federal  court  even  with  con- 
sent of  both  parties;  Stone  v.  Chicago  etc.  R.  Co.,  195  Fed.  833,  834, 
835,  836,  action  in  State  court  by  citizen  of  another  State  against 
railroad  incorporated  in  third  State,  is  not  removable  on  ground  of 
diversity  of  citizenship,  though  railroad  is  doing  business  in  State  of 
suit;  Younts  v.  Southwestern  Tel.  &  Tel.  Co.,  192  Fed.  202,  holding 
Federal  court  has  jurisdiction  of  action  removed  from  State  court  to 
recover  penalty  under  State  statute  for  benefit  of  individual,  but  sus- 
taining demurrer  to  cause  of  action ;  Canary  Oil  Co.  v.  Standard  Asphalt 
etc.  Co.,  182  Fed.  667,  holding  action  against  corporation  organized 
under  Arkansas  law,  extended  to  Indian  Territory  by  act  of  Congress, 
is  removable  to  Federal  court,  where  plaintiff's  place  of  business  is 
within  district;  Hubbard  v.  Chicago  etc.  Ry.  Co.,  176  Fed.  996,  remand- 
ing suit  between  citizens  of  Wisconsin  based  on  Federal  Employers' 
Liability  Act  which  was  brought  in  Minnesota  State  court  and  removed 
to  Federal  district  for  Minnesota;  Shawnee  Nat.  Bank  v.  Missouri  etc. 
Ry.  Co.,  175  Fed.  460,  holding  suit  brought  in  eastern  district  of 
Oklahoma  by  citizen  of  western  district  against  citizen  of  another 
State,  is  not  removable  to  Federal  court  of  eastern  district,  in  which 
neither  party  resided,  over  plaintiff's  objections,  although  bringing  suit 
in  that  district  was  device  to  prevent  removal;  Carp  v.  Queen  Ins.  Co., 
168  Fed.  783,  holding  joint  action  by  citizen  of  Illinois  against  alien 
insurance  company  and  others,  all  nonresidents  for  malicious  prosecu- 
tion is  not  removable  to*  Federal  court  in  Missouri, .  where  defendants 
who  were  residents  of  other  States,  could  not  have  been  sued  originally 
in  Missouri;  Moyer  v.  Chicago  etc.  Ry.  Co.,  168  Fed.  107,  action  in 
State  court  by  citizen  of  another  State  against  foreign  corporation  is 
not  removable  without  consent  of  plaintiff;  Mahopoulus  v.  Chicago  etc. 
Ry.  Co.,  167  Fed.  169,  172,  action  by  nonresident  alien  against  railroad 
in  courc  of  State  other  than  that  of  incorporation  is  not  removable 
on  ground  of  diversity  of  citizenship  alone  without  consent  or  waiver 
of  objection  to  jurisdiction;  Tierney  v.  Helvetia  Swiss  Fire  Ins.  Co., 
163  Fed.  85,  denying  jurisdiction  of  action  by  assignee  of  chose  in 
action  brought  in  State  court  and  removed  to  Federal  court  on  ground 
that  action  is  between  alien  and  citizen  of  New  York  where  record 
does  not  show  suit  on  causes  of  action  assigned  could  have  been 
brought  originally  in  Federal  court. 
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Purpose  of  act  of  1887  WM  to  restrict  ratlier  than  enlarge  jnrtBdlctlon 
of  Federal  Circuit  Ootirt;  and  "when  Jurisdiction  is  founded  solely  on 
diversity  of  dtlzensliip,  suit  may  only  be  brought  In  district  where  either 
plaintiff  or  defendant  resides. 

Approved  in  Attleboro  Mfg.  Co.  v.  Frankfort  Marine  etc.  Ins.  Co., 
202  Fed.  294,  under  Removal  Acts  of  1875,  1887,  and  1888,  action 
brought  in  State  court  by  corporation  of  another  State  against  alien 
is  removable;  Sagara  v.  Chicago  etc.  Ry.  Co.,  189  Fed.  222,  remanding 
suit  brought  in  State  court  by  alien  against  foreign  corporation  and 
removed  to  Federal  court  over  plaintiff's  objections;  Shawnee  Nat. 
Bank  v.  Missouri  etc.  Ry.  Co.,  175  Fed.  459,  suit  brought  in  eastern 
district  of  Oklahoma  by  resident  of  western  district  against  nonresi- 
dent of  State  cannot  be  removed  by  defendant  without  plaintiff's  con- 
sent, so  as  to  confer  jurisdiction  on  Federal  court  of  eastern  district, 
although  action  was  brought  in  such  district  to  prevent  removal; 
Wilbur  V.  Red  Jacket  Con.  Coal  etc.  Co.,  153  Fed.  663,  allowing  amend- 
ment of  removal  petition  to  show  Federal  court  has  jurisdiction  wliere 
citizenship  of  plaintiff  was  erroneously  stated  by  counsel  through  mis- 
information; Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  205,  holding  cause 
of  action  arising  under  postal  law  involving  amount  in  excess  of  two 
thousand  dollars  is  removable  to  Federal  court  under  act  of  1887  as 
corrected  by  act  of  1888;  Beaumont  v.  Beaumont,  144  Fed.  290,  uphold- 
ing, the  right  of  a  foreign  administrator  to  sue  in  Federal  court  in  New 
Jersey,  upon  filing  exemplified  copy  of  letters  with  clerk;  Blackburn 
V.  Blackburn,  142  Fed.  903,  where  there  is  no  separable  controversy, 
removal  cannot  be  had  from  State  to  Federal  court  on  ground  of  diverse 
citizenship  unless  all  defendants  join  and  are  nonresidents;  Texas  etc. 
Ry.  Co.  V.  Huber,  100  Tex.  6,  92  S.  W.  834,  holding  action  by  employer 
and  employee  for  injuries  to  infant  is  not  removal  to  Federal  court  on 
joint  petition  of  employer  and  employee  averring  that  jemployer  is 
corporation  formed  under  act  of  Congress,  where  plaintiff  and  employee 
are  both  residents  of  same  State. 

Distinguished  in  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  451,  452,  453, 
456,  suit  brought  in  State  court  against  different  defendants  reniovable 
to  Federal  court  where  separable  controversy  exists  between  plaintiff 
and  nonresident  defendant  of  which  Federal  court  has  jurisdiction. 

Necessity  for  joinder  of  all  defendants  in  petition  to  remove  to 
Federal  court,  on  ground  of  diversity  of  citizenship,  action 
against  nonresident  defendants.    Note,  11  Ann.  Gas.  963. 

Where  removal  was  made  on  application  of  nonresident  dofeDdant, 
that  party  mast  pay  costs. 

Approved  in  Pfaoenix-Buttes  Qold  Min.  Co.  v.  Winstead,  226  Fed. 
866,  upholding  provision  of  Judicial  Code,  §  37,  that  on  dismissing  suit 
eoUnsively  brought  in  or  removed  to  Circuit  Courts  that  court  may  make 
such  order  as  to  costs  as  shall  be  just. 
XIX— 34 
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Waiver  of  want  of  jurisdiction  .of  particular  Federal  court  to  which 
case  is  removed  from  State  court.    Note,  14  Ann.  Oaa.  1173. 

Legal  meaning  of  "any."    Note,  Ann.  Oaa.  1916E,  36. 

199  U.  S.  274-279,  50  L.  Ed.  189,  26  Sup.  Ot.  76,  FRENCH  v.  TAYIiOB. 

Wliat  is  essential  under  State  statute  is  State  question  within  final 
Jurisdiction  of  highest  State  court  and  decision  of  State  Supreme  Court 
that  particular  formality  was  or  was  not  essential  presents  no  Federal 
question,  where  statute  as  construed  does  not  violate  requirement  of  due 
process  of  Federal  Constitution. 

Approved  in  Patterson  v.  Colorado,  205  U.  S.  460,  61  L.  Ed.  880,  27 
Sup.  Ct.  656,  objection  that  information  in  contempt  was  not  sup- 
ported by  affidavit  until  after  it  was  filed,  and  that  suits  referred  to 
in  published  articles  were  not  then  pending,  are  questions  of  local  law, 
and  will  not  sustain  writ  of  error  from  Federal  Supreme  Court  to  State 
court;  Burt  v.  Smith,  203  U.  S.  135,  51  L.  Ed.  127,  27  Sup.  Ct.  37, 
whether  State  court  exceeded  its  functions  under  State  Constitution  is 
not   Federal   question. 

Federal  question  raised  on  petition  for  rehearing  comes  too  late,  unless 
State  Supreme  Court  decided  such  Federal  questions. 

Approved  in  Disconto  Gesellschaft  v.  Umbreit,  208  U.  S.  678,  52  L.  Ed. 
628,  28  Sup.  Ct.  337,  upholding  jurisdiction  to  review  judgment  of 
State  court,  where  Federal  question  raised  on  petition  for  rehearing  was 
entertained  and  record  shows  Federal  question  was  decided:  Sullivan  v. 
Texas,  207  U.  S.  422,  52  L.  Ed.  277,  28  Sup.  Ct.  215,  Federal  question 
raised  on  petition  for  rehearing  and  decided  adversely  to  plaintiff  in 
en-or  gives  jurisdiction  to  review  judgment  of  State  court. 

Miscellaneous.  Cited  in  South  Carolina  v.  Jennings,  204  U.  S.  668, 
51  L.  Ed.  671,  27  Sup.  Ct.  785,  dismissing  for  want  of  jurisdiction. 

199  XT.  S.  279-305,  60  L.  Ed.  192,  26  Sup.  Ct.  9i,  DONOVAN'  T.  FENN8YIi> 

VANIA  CO. 

Wliere  arrangement  is  not  unnecessary,  unreasonable,  or  arbitrary,  rail- 
road in  use  of  its  property  may  grant  exclusive  privilege  to  hackmen  to 
supply  passengers  arriving  at  its  terminal  with  hacks  and  such  hackmen 
may  use  sidewalks  in  soliciting  patronage  providing  ingress  and  egress  of 
passengers  and  employees  is  not  obstructed. 

Approved  in  Great  Northern  Ry.  Co.  v.  Minnesota,  238  U.  S.  347, 
59  L.  Ed.  340,  35  Sup.  Ct.  753,  holding  order  of  commission  requiring 
railroad"  to  erect  scale  in  stockyard  at  certain  village  in  order  to  pre- 
vent discrimination  is  void,  as  scales  have  no  direct  part  in  transporta- 
tion; Williams  v.  Arkansas,  217  U.  S.  89,  18  Ann.  Cas.  865,  54  L.  Ed. 
677,  30  Sup.  Ct.  493,  upholding  Arkansas  act  of  1907  prohibiting  hotels 
and  othei*s  specified  from  soliciting  patronage  on  railroad  trains; 
Skaggs  V.  Kansas  City  Terminal  Ry.  Co.,  233  Fed.  828,  829,  holding 
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railroad  and  depot  compainy  may  exclude  some  hackmen  from  station 
and  give  others  exclusive  privil^e;  Atchison  etc.  Ry.  Co.  v.  Tiedt, 
196  Fed.  350,  40  L.  R.  A.  (N.  S.)  848,  116  C.  C.  A.  168,  holding  agent 
of  intending  passengers  cannot,  complain  of  carrier's  refusal  to  render 
service;  Depot  Carriage  etc.  Co.  v.  Kansas  City  etc.  Ry,  Co.,  190  Fed. 
214,  Union  depot  company  has  right  to  make  exclusive  contract  with 
concern  for  transfer  of  passengers  in  city,  and  may  refuse  use  of  depot 
and  adjacent  gi'ounds  to  others  for  soliciting  of  patronage;  Baker-' 
Whiteley  Coal  Co,  v.  Baltimore  etc.  R.  Co.,  176  Fed^  634,  upholding 
contract  of  railroad  owning  pier  by  which  it  gave  tug  owner  exclusive 
right  to  dock  and  undock  vessels;  Union  Depot  &  Ry.  Co.  v.  Meeking, 
42  Colo.  95,  126  Am.  St.  Rep.  145,  94  Pac.  18,  holding  railroad  or  depot 
company  may  exclude  some  hackmen  from  using  ground  at  station 
owned  by  railroad  as  hack-stand;  District  of  Columbia  v.  Fickling, 
33  App.  D.  C.  376,  holding  cab  company  granted  exclusive  use  of  space 
in  railway  station  serving  not  only  railroad  passengers  but  others  is 
operating  public  stand  within  statute  imposing  license;  Hart  v.  Atlanta 
Terminal  Co.,  128  Ga.  768,  58  S.  W.  459,  holding  claim  check  system 
and  renting  of  exclusive  space  in  baggage-room  by  cab  company  is 
illegal;  Atlanta  Term.  Co.  v.  American  Trans.  Co.,  125  Ga.  685,  688, 
693,  54  S.  E.  714,  716,  718,  common  carrier  may  deal  with  one  baggage 
company  to  exclusion  of  another  without  interfering  with  its  public 
duty ;  Waldorf-Astoria  Hotel  Co.  v.  New  York,  212  N.  Y.  103,  105  N.  E. 
805,  upholding  ordinance  regulating  hack-stands  in  streets  of  New  York 
City;  Chicago  etc.  Ry.  Co.  v.  Armstrong,  30  Okl.  138,  Ann.  Gas.  1912B, 
1343,  39  L.  R.  A.  (N.  S.)  126,  120  Pac.  954,  denying  damages  for  rail- 
road's refusal  to  allow  drayman  to  handle  freight  where  such  drayman 
had  been  arrested  for  thefts  several  times  and  was  frequently  in 
intoxicated  condition  and  interfered  with  railroad  employees;  Oregon 
Short  Line  R.  Co.  v.  Davidson,  33  Utah,  376,  377,  381,  14  Ann.  Oaa. 
489,  16  L.  R.  A.  (N.  S.)  777,  94  Pac.  12,  14,  holding  carrier  may  grant 
excliisive  privilege  to  hackmen  for  soliciting  patronage  on  its  grounds; 
Danville  etc.  Ry.  Co.  v.  Lybrook,  111  Va.  634,  Ann.  Gas.  1912A,  175, 
69  S.  E.  1070,  holding  person  denied  use  of  railroad  property  for  stor- 
age purposes  cannot  complain  because  others  are  permitted  such  use 
where  sufBeient  railroad  facilities  are  furnished;  Seattle  v.  Hurst,  50. 
Wash.  430,  18  L,  R.  A.  (N.  S.)  169,  97  Pac.  456,  upholding  ordinance 
regulating  soliciting  of  passengers  in  railway  station  by  hack  solicitors ; 
Rose  V.  Public  Service  Commission,  75  W.  Va.  5,  83  S.  E.  87,  railway 
may  grant  local  transfer  company  exclusive  privilege  of  using  portion 
of  station  platform  and  ground  for  purpose  of  soliciting  patronage  to 
transfer  through  passengers  and  baggage  to  another  station. 

Distinguished  in  Baker- Whitely  Coal  Co.  v.  Baltimore  etc.  R.  Co., 
188  Fed.  413,  416,  110  C.  C.  A.  234  (reversing  176  Fed.  634),  holding 
void  contract  of  railroad  owning  pier  by  which  it  gave  tug  owner 
exclusive  right  to  dock  and  undock  vessels;  Barnes  v.  District  of  Co- 
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lumbia,  27  App.  D.  C.  105,  hotel-keeper  authorized  to  maintain  hack- 
stand for  use  of  guests  cannot  maintain  stand  for  use  of  j^neral  public. 

Right  of  railroad  company  to  grant  exclusive  privilegea  on  depot 
grounds.    Note,  14  Ann.  Gas.  494. 

Right  to  discriminate  between  solicitors   of  patronage   at  depots, 
wharves,  etc.    Note,  16  L.  R.  A.  (N.  S.)  777. 

Wliere  there  is  continuing  trespasB  by  nnmber  of  parties  and  suit  at 
law  could  only  determine  particular  controTezsy  at  particular  time,  equity 
court  may  determine  finally  and  once  for  all  entire  controveriy,  thus  avoid- 
ing multiplicity  of  suits. 

Approved  in  Bitterman  v.  Louisville  etc.  R.  R.  Co.,  207  U.  S.  228,  12 
Ann.  Gas.  69S,  52  L.  Ed.  184,  28  Sup.  Ct.  91,  enjoining  dealers  from  sell- 
ing nontransferable  reduced  rate  excursion  tickets;  Weber  v.  Hertzell, 
230  Fed.  967,  145 .0.  C.  A.  159,  holding  ** estoppel  in  pais''  furnishes  no 
ground  for  equity  suit  to  enjoin  action  of  ejectment ;  Montgomery  Light 
etc.  Co.  V.  Montgomery  Traction  Co.,  191  Fed.  663,  upholding  jurisdiction 
to  enjoin  street  railway  from  refusing  to  perform  contract  to  take  elec- 
trical power  from  power  company  at  specified  prices ;  Procter  &  Gamble 
Co.  v.  United  States,  188  Fed.  226,  holding  action  of  commission  in 
dismissing  petition  by  shipper  objecting  to  carrier's  demurrage  rule  is 
not  conclusive,  and  shipper  is  entitled  to  review  by  commerce  court  of 
question  whether  demurrage  rule  is  confiscatory;  Malvern  etc.  R.  Co. 
V.  Chicago  etc.  Ry.  Co.,  182  Fed.  689,  enjoining  railroad  from  refusing 
to  observe  contract  with  another  railroad  for  division  of  rates  on 
through  shipment,  because  (ff  opinion  of  commerce  commission  in  pro- 
ceeding to  which  neither  company  was  party;  Postal  Cable  Tel.  Co.  ▼. 
Cumberland  Tel.  ft  Tel.  Co.,  177  Fed.  734,  upholding  jurisdiction  of 
suit  by  telegraph  company  to  restrain  enforcement  of  increased  tele- 
phone rates  discriminating  for  service  furnished  to  telegraph  compa- 
nies ;  Eirby  v.  Union  Pac.  Ry.  Co.,  51  Colo.  521,  Ann.  Gas.  1913B,  461, 
119  Pac.  1047,  enjoining  ticket-scalpers  from  dealing  in  nontransfer- 
able passenger  tickets;  Bartles  Northern  Oil  Co.  v.  Jackman,  29  N.  D. 
250,  150  N.  W.  580,  enjoining  State  oil  inspector  from  interfering  with 
interstate  transit  of  oil  where  inspection  fees  are  in  excess  of  amount 
necessary  to  pay  for  inspection;  Lytle  v.  Galveston  etc.  Ry.  Co.,  100 
Tex.  301,  99  S.  W.  398,  carrier  is  entitled  to  injunction  to  restrain 
dealing  in  return  portion  of  special  nontransferable  excursion  tickets. 


199  U.  S.  S06-S25,  60  L.  Ed.  204,  26  Sop.  Ot.  100,  GAItlFORNIA  BEDXKJ- 
TION  GO.  ▼.  aANITABT  BEDUGTIOK  WOBKS. 

Where  regulation  enacted  by  eompetent  public  authority  for  protec- 
tion of  public  health  has  real  and  substantial  relation  to  that  object,  coorls 
wUl  not  strike  It  down  upon  grounds  merely  of  public  policy. 

Approved  in  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  579, 
upholding  Arkansas  act  of  1907,  declaring  dealings  in  futures  in  mar- 
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gms  gambling  and  prohibiting  them  within  its  borders;  Lackey  y. 
Payetteville  Water  Co.,  80  Ark.  130,  96  S.  W.  630,  upholding  ordinance 
whereby  city  contracted  for  municipal  water  supply,  which  extended 
previous  franchise  for  nine  years;  Borden's  Condensed  Milk  Co.  v. 
Board  of  Health,  81  N.  J.  L.  227,  ,80  Atl.  34,  upholding  order  of  local 
board  of  health  prohibiting  sale  of  milk  from  cows  that  react  to  tuber- 
culin test;  City  of  Rochester  v.  Gutberlctt,  211  N.  Y.  320,  Ann.  Gas. 
1915G,  483,  K  R.  A.  1915D,  209,  105  N.  £.  551,  upholding  ordinance 
prohibiting  collection  of  garbage  by  unlicensed  persons  and  providing 
that  board  of  health  shall  license  only  persons  having  contract  with 
city;  Toledo  Disposal  Co.  v.  State,  89  Ohio  St.  235,  L.  B.  A.  1915B, 
1207,  106  N.  £.  8,  holding  State  cannot  maintain  criminal  prosecution 
against  person  conducting  plant  for  reducing  garbage  under  contract 
with  municipality  authorized  by  legislature;  Motlow  v.  State,  125  Tenn. 
591,  145  S.  W.  189,  upholding  act  of  1909,  c.  10,  prohibiting  manufac- 
turers of  intoxicating  liquors  from  making  for  sale  intoxicating  liquors 
except  alcohol  of  one  hundred  and  eighty-eifrht  proof;  Eisner  Bros.  v. 
Hawkins,  113  Va.  50,  Ann.  Oas.  1913D,  1278,  73  S.  E.  480,  upholding 
ordinance  prohibiting  pawnbrokers  from  dealing  in  deadly  weapons.  , 
Distinguished  in  Larabee  v.  DoUey,  175  Fed.  389,  holding  bank  guar- 
anty law  of  Kansas  (Laws  1909,  e.  61),  providing  State  fund  to  protect 
general  depositors  of  State  bank  is  not  within  police  power  of  State, 
and  is  void  as  impairment  of  contract  and  denial  of  equal  protection 
of  law. 

Ordinance  of  San  Franciaco  for  cremation  of  garbage  and  refuse  at 
designated  place  ^  means  of  protection  of  public  health  is  not  taking  of 
private  property  for  public  use  without  compensation  wltbin  Federal  Con- 
stitution, although  garbage  may  have  some  elements  of  value  for  other 
purposes. 

Approved  in  North  American  Cold  Storage  Co.  v.  Chicago,  211 
IT.  S.  315,  321,  15  Ann.  Oas.  276,  58  L.  Ed.  199,  202,  29  Sup.  Ct. 
101,  upholding  provisions  of  cold  storage  ordinances  of  Chicasro; 
New  York  v.  Van  De  Carr,  199  U.  S.  558,  50  L.  Ed.  809,  26  Sup.  Ct. 
144,  upholding  power  of  board  of  health  of  New  York  to  grant 
or  withhold  permits  to  sell  milk;  Gardner  v.  Michigan,  199  U.  S.  331, 
50  L.  Ed.  216,  26  Sup.  Ct.  106,  upholding  ordinance  conferring  on  city 
contractor  exclusive  right  to  cpllect  and  dispose  of  garbage ;  In  re  Scow 
No.  36,  J  44  Fed.  933,  75  C.  C.  A.  572,  upliolding  statute  prohibiting 
deposit  of  refuse  matter  in  navigable  waters  of  United  States  and  mak- 
ing vessel  used  in  such  act  liable;  Dreyfus  v.  Boone,  88  Ark.  359,  114 
S.  W.  721,  upholding  ordinance  regulating  removal  of  sewage;  Logan 
▼.  Childs,  51  Fla.  237,  41  South.  198,  holding  consequential  damages 
to  property  from  health  laws  is  not  violation  of  Federal  Constitution; 
People  V.  Chicago,  272  111.  457,  112  N.  E.  283,  holding  validity  of  ordi- 
nance is  not  involved  and  transferring  cause  from  Supreme  to  Appol- 
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late  Court;  O'Neal  v.  Harrison,  96  Kan.  341, L.  R.  A.  1915F,  1069,  150 
Pac.  552,  upholding  ordinance  granting  exclusive  privilege  to  remove 
garbage;  N.  Ward  Co.  v.  Board  of  Street  Cominrs.,  217  Mass.  384,  104 
N.  E.  966,  holding  collection  and  disposal  of  garbage  is  legitimate 
"municipal  purpose"  under  Stats.  1909,  c.  486,  §  31,  authorizing  city 
to  condemn  land;  Welch  v.  Swasey,  193  Mass.  373,  376,  118  Am.  St. 
Rep.  623,  79  N.  E.  746,  747,  upholding  statute  of  1904  and  regulation 
of  commissioners  thereunder  as  to  height  of  buildings  in  Boston ;  Grand 
Rapids  Board  of  Health  v.  Vink,  184  Mich.  695,  151  N.  W.  674,  uphold- 
ing garbage  removal  ordinance;  Atlantic  City  v.  Abbott,  73  N.  J.  L. 
284,  62  Atl.  1001,  upholding  ordinance  limiting  use  of  public  streets 
for  collection  of  garbage  to  authorized  contractor;  Rochester  v.  Gutber- 
lett,  211  N.  T.  320,  Ann.  Gas.  19150,  483,  L.  R.  A.  1915D,  209,  105  N.  E. 
551,  upholding  ordinance  prohibiting  collection  of  garbage  by  unlicensed 
persons  and  providing  that  board  of  health  shall  license  only  persons 
having  contract  with  city;  Town  of  Shelby  v.  Cleveland  Mill  etc.  Co., 
155  N.  C.  202,  Ann.  Gas.  1912G,  179,  35  L.  R.  A.  (N.  S.)  488,  71  S.  E. 
221,  upholding  Revisal  1905,  §  3051,  prohibiting  discharge  •  of  raw 
sewage  ^into  streams ;  State  v.  Armour  &  Co.,  27  N.  D.  188,  145  N.  W. 
1036,  upholding  Laws  1907,  c.  195,  requiring  lard  to  be  put  up  in  con- 
tainers of  one,  three,  and  6ve  pounds  net  weight,  or  some  whole  mul- 
tiple, and  not  fraction  thereof;  Stine  v.  Lewis,  33  Okl.  620,  127  Pac. 
401,  upholding  Comp.  Laws  1909,  §  223,  relating  to  cattle  quarantine: 
Douglas  V.  City  Council  of  Greenville,  92  S.  C.  382,  49  L.  R.  A.  (N.  S.) 
958,  75  S.  E.  689,  upholding  ordinance  restricting  location  of  livery- 
stables;  Ex  parte  Howell,  71  Tex.  Cr.  73,  158  S.  W.  537,  upholding 
ordinance  prohibiting  persons  other  than  city  scavenger  from  removing 
garbage;  Ex  parte  Savage,  63  Tex.  Cr.  296,  Ann.  Gas.  1913D,  951,  141 
S.  W.  250,  holding  Paris  City  Charter  (Sp.  Laws  1905,  c.  6),  §§  6  and 
191,  authorized  ordinance  to  regulate  bill-posting. 

Distinguished  in  Water,  Gas  &  Light  Co.  v.  Hutchinson,  144  Fed. 
265,  where  organic  law  of  State  confers  no  power  upon  city  to  do  so, 
city  has  no  right  to  grant  exclusive  right  for  term  of  years  to  water, 
light  and  gas  company  to  use  its  streets;  Nash  v.  District  of  Columbia, 
28  App.  D.  C.  603,  holding  grease  and  cracklings  from  fat  of  fresh 
meat,  cooked  and  carried  away  within  twenty-four  hours  is  not  garbage 
within  Police  Regulations,  D.  C,  art.  XIV,  §  1,  prohibiting  persons  other 
than  garbage  contractor  from  carrying  garbage  through  the  streets ; 
Fruth  V.  Board  of  Affairs,  75  W.  Va.  462,  84  S.  E.  107,  holding  ordi- 
nance establishing  building  line  for  aesthetic  considerations  only  is 
void. 

State    or    municipal    regulation  of  crematories.    Note,  Ann.  Gas. 
1915G,  807. 

Validity  of  ordinances    r^ulating   removal  of  garbage.    Note,  4 
Ann.  Gas.  281. 
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Power  of  municipality  to  grant  exclusive  right  for  removal  of  sub- 
stances inimical  to  health.    Note,  21  L.  R.  A.  (N.  S.)  831. 

199    V.    8.    325-335,    50    L.    Ed.    212,    26    gap.    Ot.    106,    GABDNEB    T. 
MIC^GAN. 

Municipal  regulations  for  dlsposltloii  of  garbage  are  not  denial  of  dae 
process  of  law. 

Approved  in  North  American  Cold  Storage  Co.  v.  Chica^,  211  U.  S. 
321,  15  Ann.  Gas.  276,  53  L.  Ed.  202,  29  Sup.  Ct.  101,  upholding  Chicago 
cold  storage  ordinance ;  New  York  v.  Van  De  Carr,  199  U.  S.  558,  50 
L.  Ed.  309,  26  Sup.  Ct.  144,  upholding  provision  conferring  discretion- 
ary power  on  board  of  health  to  license  milk  business  in  New  York; 
In  re  Scow  No.  36,  144  Fed.  933,  75  C.  C.  A.  572,  statute  prohibiting: 
deposit  of  refuse  matter  in  navigable  waters  of  United  States  and 
making  vessel  used  in  such  act  liable,  enacted  for  public  good;  Dreyfus 
v.  Boone,  88  Ark.  360,  114  S.  W.  721,  upholding  ordinance  regulating 
removal  of  sewage;  N.  Ward  Co.  v.  Board  of  Street  Commrs.,  217 
Mass.  384,  104  -N.  E.  966,  holding  collection  and  disposal  of  gar- 
bage is  legitimate  "municipal  purpose"  within  Statute  of  1909, 
c.  4-6,  §  31,  authorizing  city  to  condemn  land  for  such  purpose; 
Grand  Rapids  Board  of  Health  v.  Vink,  184  Mich.  694,  151  N.  W. 
674,  upholding  garbage  removal  ordinance;  Borden's  Condensed  Milk 
Co.  V.  Board  of  Health,  81  N.  J.  L..227,  86  Atl.  34,  upholding 
order  of  board  of  health  prohibiting  sale  of  milk  from  cows  re- 
acting to  tuberculin  test;  Atlantic  City  v.  Abbott,  73  N.  J.  L.  284, 
62  Atl.  1001,  upholding  ordinance  limiting  use  of  public  streets  for 
collection  of  garbage  to  authorized  contractor;  City  of  Rochester  v. 
Gutberlett,  211  N.  Y.  318,  320,  Ann.  Ga8.  19150,  483,  L.  R.  A.  1915D, 
209,  105  N.  E.  550,  551,  upholding  ordinance  prohibiting  collection  of 
garbage  by  unlicensed  persons  and  providing  that  board  of  health 
shall  license  only  persons  having  contract  with  city;  State  v.  Armour 
&  Co.,  27  N.  D.  188,  145  N.  W.  1036,  upholding  Laws  1907,  c.  195, 
regulating  size  of  lard  containers;  E!x  parte  Savage,  63  Tex.  Cr.  296, 
Ann.  Oas.  1918D.  951,  141  S.  W.  250,  holding  Paris  City  Charter 
(Sp.  Laws  1905,  c.  6),  §§  6  and  191,  authorized  ordinance  to  regulate 
bill-posting. 

Distinguished  in  Larabee  v.  Dolley,  175  Fed.  389,  holding  bank  guar- 
anty law  of  Kansas  (Laws  1909|  c.  61)  is  not  referable  to  police 
power;  Nash  ▼.  Diatrict  of  Columbia,  28  App.  D.  C.  683,  holding  grease 
and  cracklings  from  fat  of  fresh  meat,  cooked  and  carried  away  within 
twenty-four  hours,  is  not  garbage  within  Police  Regulations,  D.  C, 
art.  XTV,  §  1,  prohibiting  persons  other  than  garbage  contractor  from 
carrying  garbage  through  streets. 

Validity  of  ordinances    regelating  removal  of  garbage.    NotOi  4 
Ann.  Gas.  28L 
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Power  of  municipality  to  grant  exclusive  right  for  removal  of  sub- 
stances inimical  to  health.    Note,  21  L.  &.  A.  (N.  8.)  831. 

Miscellaneous.  Cited  in  Moeschen  v.  Tenement  House  Department, 
203  U.  S.  583,  51  L.  Ed.  828,  27  Sup.  Ct.  781,  affirming  judgment  on 
autliority  of  principal  case. 

ft 

199  U.  S.  335-341,  50  !•.  Ed.  217,  26  Sap.  Ot.  63,  HABTMAN  T.  BUTTB&- 
FIELD  LUMBER  CO. 

Contract,  made  prior  to  patent,  lij  which  timl>er  on  land  Is  conTeyed, 
Is  void. 

Approved  in  K.  C.  Lumber  Co.  v.  Moores,  212  Fed.  154, 129  C.  C.  A.  1, 
holding  under  provisions  of  homestead  law  conveyance  of  standing 
timber  to  lumber  company  by  entryman  before  issuance  of  patent  is 
void. 

When  patent  is  issued  to  homesteader  foil  legal  title  to  land  passes  to 
him  and  thereafter  he  may  dispose  of  land  as  he  sees  fit. 

Approved  in  Lewis  v.  Allen,  42  Okl.  589,  142  Pac.  387,  refusing  to 
cancel  deed  to  Indian  allotment  executed  during  minority,  where  In- 
dian has  ratified  after  majority  and  has  spent  money  paid  for  land; 
Casey  v.  Bingham,  37  Okl.  488,  132  Pac.  665,  holding  deed  to  surplus 
Indian  lands  valid. 

Executed  contract,  voluntarily  executed  without  fraud  or  duress,  is 
binding  and  cannot  be  xepudiated  by  party  who  executed  it. 

Approved  in  Orrell  v.  Bay  Mfg.  Co.,  87  Miss.  637,  76  L.  R.  A,  881, 
40  South.  430,  leade  of  land  for  turpentine  purposes  before  homestead 
entry  perfected,  not  invalid  where  operations  under  lease  not  com- 
menced until  after  entry  confirmed;  dissenting  opinion  in  Richards  v. 
United  States,  175  Fed.  937,  99  C.  C.  A.  401,  majority  affirming  con- 
viction for  conspiracy  to  procure  homestead  entries  of  government 
land  by  fraud,  where  persons  were  procured  to  make  entries  without 
intent  to  live  on  land. 

199  V.  S.  342-352,  50  L.  Ed.  220,  26  Sup.  Ot.  80,  HAFEMANN  T.  OSOSS. 

Contract  of  pre-emptor  to  repay  money  advanced  to  pay  part  of  ex- 
penses of  making  final  proof,  from  proceeds  of  sale  of  land  is  not  void 
under  Revised  Statutes,  section  2262. 

Approved  in  Bailey  v.  Sanders,  228  U.  S.  609,  57  L.  Ed.  989,  33 
Sup.  Ct.  602,  holding  forbidden  agreement  to  alienate  homestead  under 
Rev.  Stats.,  §§  2289,  2290,  ends  right  of  entryman  to  make  proof  or 
proceed  with  entry;  Henshall  v.  Marsh,  151  Cal.  294,  90  Pac.  694, 
holding  agreement  by  applicant  for  purchase  of  school  land  under  Pol. 
Code,  §  3414,  to  repay  money  borrowed  to  make  payment  from  pro- 
ceeds of  sale  of  land,  does  not  give  lender  interest  in  land  or  show  that 
applicant  did  not  purchase  for  her  own  benefit  within  Pol.  Code,  §  3495; 
dissenting   opinion   in   Richards   v.    United    States,    175   Fed.    937,    99 
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C.  C.  A.  401,  majority  affirming  eonviction  for  conspiracy  to  procure 
homestead  entries  of  govemhient  lai-d  by  fraud,  where  persons  were 
procured  to  make  entries  without  intent  of  living  on  land. 

199  n.   8.  358-^1,   50  X..   Bd.   226,   26  Sop.   Ot   46,   ROYAL  INS.   CO. 
▼.  MILIiER. 

Amendments  are  wifhin  sound  discretion  of  trial  court,  and  are  not 
Boac^ptihle  of  review  on  error,  except  for  clear  abuse. 

Approved  in  Hartley  v.  Lapidus  &  Holub  Co.,  216  Fed.  96, 132  C.  C.  A. 
336,  holding  under  Iowa  Code  1897,  §§  3552,  3622,  and  Rule  3,  subd.  4. 
of  Rules  for  District  Courts  of  Southern  District  of  Iowa,  refusal  of 
District  Court  to  permit  filing  of  reply  after  trial  has  commenced,  or 
to  strike  out  reply  then  filed,  is  within  discretion  of  trial  court;  Mason 
V.  Smith,  191  Fed.  504,  112  C.  C.  A.  146,  motion  for  nunc  pro  tunc 
order  and  motion  for  new  trial  are  within  discretion  of  court  and 
denial  of  such  motions  is  not  reviewable. 

Joinder  by  amendment  of  assignee  of  insurance  policy  as  party  plain, 
tiff  in  suit  by  mortgage  creditor  of  assured  to  enforce  rigbts  under  mort- 
gage to  avails  of  Insurance  held  not  abuse  of  discretion. 

Approved  in  Amadeo  v.  Northern  Assur.  Co.,  201  U.  S.  200,  50  L.  Ed. 
726,  26  Sup.  Ct.  507,  upholding  writ  of  error  sued  out  by  liquidating:: 
company  after  death  of  original  plaintiff  where  title  of  action  had  been 
amended  and  averment  of  assignment  of  policy  inserted  in  pleading; 
Gaugler  v.  Chicago  etc.  Ry.  Co.,  197  Fed.  84,  denying  jurisdiction  of 
action  by  equitable  assignee  and  his  assignor. 

Right  to  amend  action  by  adding  new  parties  plaintiff.    Note,  Ann. 
Oaa.  19160,  592,  599. 

199  V.  8.  372-362,  ^0  I>.  Bd.  234,  26  Sup.  Ot.  73,  JAOK  v.  KANSAS. 

First  ten  amendments  to  the  Federal  Oomtitutlon  operate  on  national 
government  only,  and  do  not  Umit  powers  of  States  in  respect  to  tbeir  own 
people. 

Approved  in  Hammond  Packing  Co.  v.  State,  81  Ark.  538,  126  Am. 
St.  Rep.  1047,  100  S.  W.  410,  holding  provisions  of  Act  of  1905,  §§8, 
9,  authorizing  order  to  compel  nonresident  of&cers  of  corporation  sued 
for  violation  of  act  to  appear  and  testify  before  commission,  and  to 
produce  books  and  papers,  are  valid  in  so  far  as  they  authorize  reason- 
able order;  State  v.  Burlington  Drug  Co.,  4  Vt.  249,  78  Atl.  884,  up- 
holding statute  of  1906  providing  penalty  of  fine  and  revocation  of 
license  upon  conviction  of  fourth  class  licensee  of  selling  liquor  without 
furnishing  sample  to  Secretary  of  State. 

Kansas  anti-tnist  law  compelling  witnesses  to  testify  as  to  isolations 
of  act  and  granting  immunity  from  prosecution  for  such  violations,  is  not 
void  under  Fourteenth  Amendment  because  immunity  from  Federal  prose- 
cntion  is  not  granted. 
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Approved  in  Glickstein  v.  United  States,  222  U.  S.  141,  56  L.  Ed.  130, 
32  Sup.  Ct.  71,  holding  immunity  given  by  Bankruptcy  Act,  §  7,  subd. 
9,  does  not  apply  to  prosecution  for  perjury  committed  by  bankrupt 
under  examination;  Hale  v.  Henkel,  201  U.  S.  68,  50  L.  Ed.  663,  26 
Sup.  Ct.  370,  right  of  witness  charged  with  violating  anti-trust  law, 
to  claim  privilege  against  self-incrimination,  taken  away  by  immunity 
statute,  although  it  affords  no  immunity  in  State  courts  for  same 
offense ;  Ballmann  v.  Fagin,  200  U.  S.  195,  50  L.  Ed.  437,  26  Sup.  Ct.  212, 
witness  before  Federal  grand  jury  justified  in  refusing  to  produce  cash- 
book  which  might  criminate  him  under  State  law;  Simon  v.  American 
Tobacco  Co.,  192  Fed.  663,  holding  privilege  against  self-incrimination 
is  personal  and  cannot  be  availed  of  by  corporation  so  as  to  withhold 
books,  correspondence,  and  accounts ;  Johnson  v.  United  States,  163 
Fed.  32,  18  L.  R.  A.  (N.  S.)  1194,  89  C.  C.  A.  508,  holding  schedules 
filed  in  involuntary  bankruptcy  proceeding  are  inadmissible  under  Rev. 
Stats.,  §  860,  in  prosecution  of  bankrupt  for  concealing  property  in 
violation  of  Bankruptcy  Act;  United  States  t.  Praeger,  149  Fed.  484, 
refusal  of  witness  to  answer  questions  which  might  subject  him  to  crim- 
inal prosecution,  before  military  court-mai*tial  on  advice  of  counsel  and 
not  from  evil  intent  or  legal  malice,  not  violation  of  law. 

Statutes  abridging  constitutional  privileges.    Note,  17  Ann.  Oas. 
129. 

Constitutionality  of  statutes  designed  to  prevent  monopolies  and 
trusts.    Note,  &  Ann.  Gas.  846,  847. 

Miscellaneous.  Cited  in  Shewalter  v.  Carolina  etc.  Ry.  Co.,  239 
U.  S.  630,  60  L.  Ed.  476,  36  Sup.  Ct.  166,  affirming  judgment  upon 
authority  of  principal  case. 


199  TJ.  S.  382-390,  50  L.  £d.  237,  26  Sup.  Ct.  78,  McOUNE  T.  ESSIG. 

Wliat  interest  arose  from  entry  of  homestead,  wlio  could  fuUfil  condi- 
tions of  settlement  and  proof,  and  to  wbom  title  would  pass,  depend  uion 
laws  of  United  States,  and  suits  by  heir  claiming  under  State  law,  against 
grantee  of  widow  who  completed  title  and  obtained  patent  involves  con- 
struction of  Revised  Statutes,  sections  2291  and  2292,  relating  to  home- 
steads and  such  suit  is  removable.  t 

Approved  in  State  Improvement  Development  Co.  v.  Leininger, 
226  Fed.  887,  holding  action  by  land  company,  brought  in  California 
court,  in  wliich  Federal  and  State  officials  are  joined  as  defendants, 
to  restrain  cancellation  of  lieu  land  selections  made  by  State  from 
public  lands  under  Rev.  Stats.,  §§  2275,  2276,  as  amended  by  act  of 
1891,  involves  Federal  question  and  is  removable  to  Federal  court; 
McGoon  V.  Northern  Pac.  Ry.  Co.,  204  Fed.  1004,  holding  suit  by  ship- 
per to  recover  damages  to  interstate  shipment  in  one  arising  under 
Interstate  Commerce  Act  and  removable  to  Federal  court  without  regard 
to  amount  of  controversy ;  Hare  v.  Birkenfield,  181  Fed.  827,  104  C.  C.  A. 
335,  denying  Federal  jurisdiction  of  suit  to  restrain  trespass  on  home- 
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stead  entry,  since  homesteader's  right  to  transfer  his  possession  does 
not  depend  upon  Federal  Constitution,  laws,  or  treaties;  Earnhart  v. 
Switzler,  179  Fed.  833,  105  C.  C.  A.  260,  denying  Federal  jurisdiction 
of  suit  by  homestead  settler  on  unsurreyed  public  land  to  protect  his 
possessory  right  against  adverse  claimant;  Columbia  Valley  R.  Co., 
V.  Portland  etc.  Ry.  Co.,  162  Fed.  605,  89  C.  C.  A.  361,  upholding  Fed- 
eral jurisdiction  of  suit  by  railroad  asserting  rights  in  its  right  of  way 
against  defendant  railroad  claiming  such  rights  were  forfeited,  which 
presents  construction  of  act  of  1875,  as  supplemented  by  act  of  1906; 
Wallula  Pac.  Ry.  Co.  v.  Portland  &  S.  Ry.  Co.,  154  Fed.  903,  upholding 
Federal  jurisdiction  of  suit  by  railroad  to  restrain  another  railroad 
from  trespassing  on  its  right  of  way  over  public  lands,  involving  con- 
struction of  act  of  1875. 

Under  Bevised  Statutes,  sectioDs  2291  and  2292,  widow  of  entrymaa 
may  complete  entry  and  obtain  patent,  and  State  law  cannot  change  this 
provision  and  give  children  interest  paramount  to  that  of  widow. 

Approved  in  Wadkins  v.  Producers'  Oil  Co.,  130  La.  314,  57  South. 
939,  and  Wadkins  v.  Producers'  Oil  Co.,  227  U.  S.  371,  372,  374,  57 
L.  Ed.  554,  655,  656,  33  Sup.  Ct.  380,  holding  under  Rev.  Stats.,  §§  2291, 
2292,  no  rights  accrue  to  wife  of  entryman  where  wife  dies  before 
issuance  of  patent,  and  children  inherit  nothing  under  laws  of  State 
in  which  land  is  situated;  United  States  v.  Mills,  190  Fed.  521,  111 
C.  C.  A.  345,  holding  under  Rev.  Stats.,  §§  2289-2291,  homestead  entry- 
man  is  required  to  show  actual  residence  for  five  years  and  cultivation 
of  land,  and  canceling  entry  where  entryman  lived  elsewhere  for  five 
years  following  filing  of  claim;  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed. 
903,  upholding  Federal  Employers'  Liability  Act  of  1908;  Meeker  v. 
Kaelin,  173  Fed.  222,  holding  law  of  Washington  governing  descent 
of  community  property  did  not  apply  to  descent  of  lands  of  Indian 
reservation  patented  to  Puyallup  Indian  allottee  who  was  head  of 
family;  Hallowell  v.  Commons,  210  Fed.  797,  127  C.  C.  A.  343,  holding 
under  act  of  1910  Secretary  of  Interior  has  final  and  conclusive  power 
to  determine  heirs  of  Indian  allottee  dying  during  trust  period,  and 
this  act  applies  to  pending  litigation  depriving  Federal  court  of  power 
to  determine  heirs  under  act  of  1901;  Woodward  v.  Davidson,  150  Fed. 
846,  decisions  of  State  courts  defining  community  property  govern 
where  title  is  acquired  under  statutes  of  State;  McCracken  v.  Sisk, 
91  Ark.  466.  121  S.  W.  727,  holding  under  Kirby's  Digest,  §  4815,  right 
to  perfect  donation  of  land  is  extended  to  widow  as  original  donee, 
and  widow  making  final  proof  and  receiving  deed,  could  alienate  land 
as  her  separate  estate;  Hays  v.  Wyatt,  19  Idaho,  556,  34  L.  B.  A. 
(N.  S.)  397,  115  Pac.  17,  holding  under  Rev.  Stats.,  §§2291,  2292, 
homesteader  dying  without  wife  or  minor  children  may  will  homestead 
to  someone  else  and  cut  off  adult  children;  Nelson  v.  Oberg,  88  Kan. 
19,  127  Pac.  769,  holding  under  Rev.  Stats.,  §  2291,  widow  on  complet- 
ing entry  after  death  of  her  husband,  became  entitled  to  patent  and 
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absolute  ownership  of  land;  Russell  ▼.  Producers'  Oil  Co.,  138  La.  194, 
70  South.  95,  holding  under  Rev.  Stats.,  §  2291,  heirs  of  entryman 
acquired  title  after  his  death  by  patent  to  them,  directly,  from  United 
States;  Walker  v.  Ehresman,  79  Neb.  778,  113  N.  W.  219,  holding 
devisees  under  will  acquire  no  title  to  lands  of  entryman  of  timber 
culture  claim,  where  patent  was  not  issued  until  after  his  death; 
Martyn  v.  Olson,  28  N.  D.  322,  L.  R.  A.  1915B,  681,  148  N.  W.  835, 
holding  heirs  of  deceased  entr3rman  take  directly  from  government  by 
donation  or  purchase  rather  than  by  inheritance;  Card  v.  Cerini,  86 
Wash.  421,  150  Pac.  610,  holding  land  is  not  community  property  where 
entryman  married  after  entry;  Delacey  ▼.  Commercial  Trust  Co.,  51 
Wash.  545,  130  Am.  St.  Bep.  1112,  99  Pac.  576,  holding  State  laws 
regulating  property  apply  only  after  title  to  public  land  has  vested  in 
entryman  by  issuance  of  patent;  Hall  v.  Hall,  41  Wash.  188,  111  Ajil 
St.  Bep.  1017,  83  Pac.  109,  where  wife  obtains  divorce  while  husband 
has  preferential  right  to  make  homestead  entry  on  lands,  she  has  no  in- 
terest upon  patent  issuing. 

Distinguished  in  Doran  ▼.  Kennedy,  237  U.  S.  366,  59  L.  Ed.  999, 
35  Sup.  Ct.  615,  holding  heirs  of  homesteader,  dying  after  he  has  made 
final  proof  and  is  entitled  to  patent,  take  as  his  heirs  under  Rev.  Stats., 
§  2448,  and  not  as  direct  beneficiaries  of  Rev.  Stats.,  §  2291;  Buchser 
V.  Buchser,  231  IT.  S.  161,  58  L.  Ed.  168,  34  Sup.  Ct.  46  (afi&ming  202 
Fed.  855,  121  C.  C.  A.  212,  which  affirms  196  Feb.  578),  holding  under 
laws  of  Washington,,  property,  after  completion  of  entrymans'  title, 
becomes  community  property,  and  upon  death  of  wife  after  such  com- 
pletion children  have  interest  in  property;  Eckert  v.  Schmitt,  60  Wash. 
26,  30,  110  Pac.  637,  638,  holding  public  land  entered  as  homestead 
becomes  community  property  and  upon  death  of  wife  before  issuance 
of  patent  children  become  tenants  in  common  with  father;  Curry  ▼. 
Wilson,  57  Wash.  513,  107  Pac.  368,  holding  State  laws  relating  to 
community  property  are  applicable  to  land  acquired  from  Federal  gov- 
ernment under  Federal  laws;  Kricg  y.  Lewis,  56  Wa^h.  198,  199,  26 
L.  B.  A.  (K.  S.)  1117,  105  Pac.  484,  holding  under  State  laws  governing 
community  property,  where  wife  of  entr3mian  under  homestead  laws 
of  United  States  dies  after  title  is  completed,  daughter  acquired  un- 
divided half  in  property. 

Succession  to  rights  of  homesteader  on  his  death  before  perfection 
of  title.    Note,  Ann.  Oaa.  19120,  697. 

Applicability  of  State  community  property  laws  to  realty  acquired 
from  Federal  government.    Note,  26  L.  B.  A.  (N.  S.)  1119. 

Effect  of  marriage  or  its  dissolution  before  consummation  of  right 
under  homestead  entry.    Note,  7  L.  B.  A.  (N.  S.)  967. 

Property  as  community  or  separate  where  title  completed  after 
death  of  spouse.    Note,  17  L.  R.  A.  (N.  S.)  154* 
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Neeessity  of  both  residence  and  cultivation  as  condition  of  patent 
nnder  homestead  entry.    Note,  42  L.  R.  A.  (N.  8.)  762. 

Miscellaneous.  Cited  in  Mohawk  Overall  Co.  v.  Hooker,  Corser  ft 
Mitchell  Co.,  235  U.  S.  685,  69  L.  Ed.  424,  35  Snp.  Gt.  202,  dismissing 
for  want  of  jurisdiction. 

199  XT.  S.  891-396,  50  I..  Ed.  341,  26  Sap.  Ct.  86,  E8TE8  ▼.  TIBIM0K8. 

Becislon  of  officers  of  Itand  Department  on  qnestioDs  of  fact  in  lanl 
contest  is  conclusive  in  absence  of  fraud  which  prevented  party  ftom  pre-n 
senting  his  case,  and  snch  decision  is  not  soibject  to  review  on  chatgli  of 
perjnxy  of  witnesses. 

Approved  in  Ross  v.  Stewart,  227  U.  S.  639,  57  L.  Ed.  680,  33  Sup.  Ct. 
345,  refusing  to  set  aside  patent  to  town-site  lot  on  petition  alleging 
statements  in  complaint  in  contest  proceeding  were  fraudulent;  Green- 
ameyer  v.  Coate,  212  U.  S.  444,  63  L.  Ed.  691,  29  Sup.  Ct.  345,  holding 
decision  of  Land'  Department  final  in  land  contest;  Scotten  v.  Rosen- 
blum,  231  Fed.  360,  dismissing  bill  to  reopen  judgment  in  suit  by 
assignees  of  corporation  against  debtor  for  fraud  of  latter  in  denying 
signature  on  sheriff^s  certificate  in  suit  against  corporation  in  which 
he  was  attached. 

1S9  U.  8.  397-400,  50  L.  Ed.  245,  26  8np.  Ot.  54,  8IMFSOK  ▼.  UNITBD 
STATES. 

Where  contract  Is  ambiguons,  courts  will  look  to  sorrounding  circum- 
stancee  for  aid  in  its  construction. 

Approved  in  Lowrey  v.  Territory  of  Hawaii,  206  U.  S.  222,  61  L.  Ed. 
1033,  27  Sup.  Ct.  622,  holding  under  agreement  by  which  foreign  mis- 
sion board  turned  over  school  in  Hawaii  to  government,  religious  in- 
-struction  was  to  be  continued,  and  mission  is  entitled  to  recover  amount 
agreed  upon  for  such  failure;  United  States  v.  Bethlehem  Steel  Co., 
205  U.  8.  118,  61  L.  Ed.  786,  27  Sup.  Ct.  450,  holding  acceptance  of 
bid  for  shorter  time  is  evidence  that  time  is  of  essence  of  contract,  and 
stipulation  for  deduction  for  delay  is  to  be  construed  as  liquidated 
damages  not  penalty. 

199  U.  8.  401-414.  60  L.  Ed.  246^  26  Sup.  Ct  66,  OABBOLIi  ▼.  GBEEK- 
WIGH  INS.  CO. 

Oomttf  should  be  very  cautious  in  condemning  what  legiiAatures  have 
approved;  and  in  view  of  peculiar  character  of  business  of  fixe  insurance, 
section  1754  of  Iowa  Code  of  1897  prohibiting  combinations  of  insurance 
companies  is  not  void  as  depriving  companies  of  property  or  liberty  of 
contract  within  Fourteenth  Amendment. 

Approved  in  Armour  &  Co.  v.  North  Dakota,  240  U.  S.  517,  Ann.  Oas. 
1916©,  648,  60  L.  Ed.  776,  36  Sup.  Ct.  443,  upholding  North  Dakota 
statute  regulating  manner  of  selling  lard  at  retail;  Miller  v.  Wilson, 
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236  U.  S.  384,  L.  R.  A.  1915F,  829,  59  L.  Ed,  682,  35  Sup.  Ct.  342,  up- 
holding California  statute  of  1911,  limiting  hours  of  women  in  specified  oc- 
cupations, including  hotels;  International  Harvester  Co.  v.  Missouri,  234 
U.  S.  209,  211,  52  L.  R.  A.  (N.  S.)  525,  58  L.  Ed.  1281,  1282,  34  Sup.  Ct. 
859,  upholding  Missouri  anti-trust  laws  of  1899  and  1909;  Central 
Lumber  Co.  v.  South  Dakota,  226  U.  S.  161,  57  L.  Ed.  169,  33  Sup.  Ct. 
66,  upholding  South  Dakota  Laws  of  1907,  c.  131,  prohibiting  unfair 
discrimination  by  person  manufacturing  or  distributing  commodity  by 
making  sales  at  lower  rate  in  one  section  of  State  than  in  another, 
after  equalization  for  distance;  Barrett  v.  Indiana,  229  U.  S.  29,  57 
L.  Ed.  1052,  33  Sup.  Ct.  692,  upholding  Indiana  statute  of  1907  re?ru- 
lating  width  of  entries  to  coal  mines;  Lindsley  v.  Natural  Carbonic  Oas 
Co.,  220  U.  S.  81,  Ann.  Oas.  19120,  160,  55  L.  Ed.  878,  31  Sup.  Ct.  337, 
upholding  New  York  Mineral  Springs  Act  of  1908;  German  Alliance 
Ins.  Co.  V.  Hale,  219  U.  S.  316,  55  L.  Ed.  235,  31  Sup.  Ct.  246,  uphold- 
ing provisions  of  Alabama  Code  of  1896,  §§  2619,  2620,  as  amended 
by  Code  of  1907,  §§  4954,  4955,  imposing  on  insurance  companies  con- 
nected with  tariff  associations  liability  to  be  recovered  by  insured  of 
twenty-five  per  cent  in  excess  of  amount  of  policy;  Standard  Oil  Co. 
V.  State  of  Tennessee,  217  U.  S.  420,  54  L.  Ed.  820,  30  Sup.  Ct.  543, 
upholding  Tennessee  Anti-trust  Act  of  1903;  National  Council  of 
Junior  Order  of  ITnited"  American  Mechanics  v.  State  Council  of  Vir- 
ginia, 203  U.  S.  162,  51  L.  Ed.  187,  27  Sup.  Ct.  46,  holding  State  had 
right  to  exclude  foreign  corporation  and  to  forbid  its  instituting^ 
branches  within  State;  Nolen  v.  Riechman,  225  Fed.  821,  upholding 
Tennessee  act  of  1915  regulating  jitneys;  Citizens  Ins.  Co.  v.  Clay,  197 
Fed.  437,  holding  foreign  fire  insurance  company  cannot  enjoin  enforce- 
ment of  Kentucky  statute  of  1912,  creating  State  insurance  board 
with  power  to  establish  rates;  German  Alliance  Ins.  Co.  v.  Barnes, 
189  Fed.  778,  upholding  Kansas  Laws  of  1909,  c.  152,  regulating  fire 
insurance  rates;  United  States  v.  Delaware  etc.  Co.,  164  Fed.  229, 
holding  void  *' commodities  clause"  of  Interstate  Commerce  Act,  as 
applied  to  railroads  owning  coal  lands  for  more  than  fifty  years  under 
sanction  of  State  laws;  American  Surety  Co.  v.  Shallenbaiger,  183 
Fed.  638,  holding  void  Nebraska  act  of  1909  requiring  State  officers 
to  establish  maximum  rates  to  be  charged  by  surety  companies  and 
requiring  revocation  of  authority  of  offending  company  to  do  business 
in  State ;  Indiana  Mfg.  Co.  v.  J.  I.  Case  Threshing  Mach.  Co.,  148  Fed. 
30,  arrangement  by  which  patentees  and  manufacturers  of  straw  stack- 
ers are  competitors,  within  law  prohibiting  combination  between  "pos- 
sible rivals  in  trade*';  Butler  v.  Perry,  67  Fla.  412,  66  South.  152, 
upholding  Florida  statute  requiring  every  able-bodied  man  between 
specified  ages  to  work  on  road  or  hire  substitute;  State  v.  Fairmont 
Creamery  Co.,  153  Iowa,  712,  42  L.  R.  A.  (N.  S.)  821,  133  N.  W.  899, 
upholding  Code  Supplement,  §  5028b,  as  amended  by  act  of  33d  Assem- 
bly, prohibiting  discrimination  between  different  sections  of  State  by 
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parchasers  of  specified  products;  McGuire  v.  Chicago  etc.  R.  Co.,  131 
Iowa,  375,  38  L.  R.  A.  (N.  8.)  706,  108  N.  W.  914,  upholding  Code, 
§  2071,  as  amended,  providing  that  no  contract  for  insurance  or  relief, 
in  ease  of  accident,  made  prior  to  injury,  should  constitute  defense  to 
action  for  injury;  Freadrich  v.  State,  89  Neb.  348,  34  L.  R.  A.  (N.  S.) 
660,  131  N.  W.  620,  upholding  pure  food  law  of  1909 ;  McCarter  v.  Fire- 
men's Ins.  Co.,  74  N.  J.  Eq.  402,  135  Am.  St.  Rep.  708,  18  Ann.  Gas. 
1048,  2^  L.  R.  A.  (N.  S.)  1194,  73  Atl.  417,  enjoining  contract  of  fire 
insurance  company  which*  is  in  restraint  of  trade;  Bachtel  v.  Wilson, 
204  U.  S.  41,  51  L.  Ed.  359,  27  Sup.  Ct.  243,  arguendo. 

Distinguished  in  Billings  v.  United  States,  232  U.  S.  283,  58  L.  Ed. 
606,  34  Sup.  Ct.  421,  upholding  provision  of  Tariff  Act  of  1909,  §  37, 
taxing  foreign  built  yachts. 

Bight  of  foreign  corporation  to  question  validity  of  statute  regu- 
lating foreign  corporations.    Note,  Ann.  Oaa.  1913G,  1288. 

Legality  of  combination  am^ng  underwriters.    Not^,  24  L.  R.  A. 
(N.  8.)  154. 

Fire  insurance  as  business    affected  with  public    interest.    Note, 
L.  R.  A.  1915G,  1191. 

A  company  lawfully  doing  business  in  State  is  no  more  bound  by  gen- 
eral unconstitiitlonal  enactments  than  citisen  of  State, 

Approved  in  dissenting  opinion  in  State  v.  Vandiver,  222  Mo.  248, 
121  S.  W.  57,  majority  upholding  act  of  1907  prohibiting  issuance  of 
renewal  license  to  insurance  company  paying  more  than  fifty  thousand 
dollars  salary  to  one  person. 

199  U.  S.  414-425,  50  L.  Ed.  251,  26  Sup.  Ot.  69,  UNITED  STATES  T. 
UTAH,  NEVADA  *  OAIiIFOBNIA  STAGE  GO. 

Wbere  gOYemment  in  advertisement  for  proposals  for  contract  for  add'- 
tional  mail  messenger,  transfer  and  station  service  in  New  York  stated  that 
niimber  of  stations  was  two,  contractor  has  rigbt  to  presume  that  govern- 
ment knew  how  many  stations  were  to  be  served. 

Approved  in  HoUerbach  v.  United  States,  233  U.  S.  172,  58  L.  Ed,  901, 
34  Sup.  Ct.  553,  holding  positive  statement  in  contract  as  to  present 
conditions  of  work  is  binding  on  United  States  and  loss  resulting  from 
mistaken  condition  should  fall  upon  United  States,  not  upon  contractor ; 
Serrallea  v.  Esbri,  200  U.  S.  113,  50  L.  Ed.  395,  26  Sup.  Ct.  176,  de- 
termining medium  of  payment  of  indebtedness  on  account  of  purchase 
of  plantation  in  Porto  Rico;  Kerr  v.  Schwaner,  177  Fed.  666,  101 
C.  C.  A.  285,  holding  provision  of  charter-party  that  holidays  should 
not  be  eounted  as  lay  days  for  loading  did  not  include  holidays  subse- 
quently declared  by  Governor  on  account  of  financial  panic. 
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199  XT.  8.  425-437,  60  L.  Ed.  266,  26  Sup.  Ot.  87,  BOaEBS  T.  PECK. 

Federal  Bupreme  Oenrt  will  only  interfere  with  Stated  administration 
of  its  own  law  in  proaecntlon  of  crime  where  fundamental  righti  eecured 
hy  Federal  Oonstitation  are  invaded. 

Approved  in  Franklin  v.  South  Carolina,  218  U.  S.  166,  64  L.  Bd. 
984,  30  Sap.  Ct.  640,  liolding  negro  is  not  denied  equal  protection  ot 
law  by  fact  that  commissioners  have  not  selected  any  negroes  for  grand 
jury,  where  State  court  has  interpreted  jury  law  of  1902  of  Soulh  Caro- 
lina to  permit  selection  of  competent  negroes! 

Federal  court  will  not  by  writ  of  habeas  corpus  reverse  proceedlnSB  of 
State  courts  while  acting  within  their  Jurisdiction  nnder  statutes  whicA  do 
not  conHlct  with  Federal  Oonstitution. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  326,  327,  69  L.  Ed.  979. 
980,  36  Sup.  Ct.  682,  denying  release  on  habeas  corpus  of  person  con- 
victed in  State  court;  Connella  v.  Haskell,  168  Fed.  287,  87  C.  C.  A.  Ill, 
person  imprisoned  pursuant  to  judgment  of  State  court  is  not  in  cus- 
tody by  authority  of  United  States,  and  cannot  be  released  on  habeas 
corpus  for  mere  error  of  procedure  not  depriving  court  of  jurisdiction ; 
Ex  parte  Martinez,  66  Tex.  Cr.  9,  69,  146  S.  W.  963,  994,  denying  re- 
lease on  habeas  corpus  of  person  convicted  for  murder  at  special  term 
under  valid  Aet  of  Twenty-ninth  Legislature,  e.  83,  authorizing  special 
terms. 


Due  process  of  law  gnaranteed  by  Federal  Oonstitution  does  not 
quire  State  to  adopt  particular  form  of  procedure  so  long  as  accused   lias- 
suillcient  notice  of  accusation,  and  adequate  opportunity  to  defend  hlmatf  f . 

Approved  in  Garland  v.  Washington,  232  U.  S.  646,  68  L.  Ed.  775, 
34  Sup.  Ct.  466,  conviction  upon  second  information  after  prior  convic- 
tion under  original  information  had  been  set  aside  was  not  denial  of 
due  process  because  of  lack  of  formal  arraignment;  Ong  Chang  Win^ 
V.  United  States,  218  U.  S.  280,  64  L.  Ed.  1042,  31  Sup.  Ct.  16,  holding 
decision  of  Supreme  Court  of  Philippine  Islands  that  person  committing^ 
offense  before  repeal  of  act  may  be  punished  for  offense  after  enact- 
ment of  repealing  act  with  saving  clause  does  not  deny  due  process  of 
law ;  Twining  v.  New  Jersey,  211  U.  S.  Ill,  112,  63  L.  Ed.  Ill,  112. 
29  Sup.  Ct.  14|  holding  exemption  from  compulsory  self-incrimination 
is  not  privilege  or  immunity  of  national  citizenship  guaranteed  by 
Fourteenth  Amendment  from  abridgment  by  States;  Frank  v.  State, 
142  Ga.  749,  L.  B.  A.  1916D,  817,  83  S.  £.  649,  holding  under  facts  of 
this  case  receiving  verdict  in  absence  Of  accused  from  courtroom  was 
not  denial  of  due  process;  Kutzner  v.  Meyers,  182  Ind.  672,  108  N.  £. 
116,  upholding  Bums'  Ann.  Stats.  1914,  §  3111a,  providing  for  appoint- 
ment of  guardian  for  estate  of  person  incapable  of  managing  his 
affairs. 

Statutes  should  be  given  reasonable  construction  with  view  to  n&aka 
effectual  legislative  intent  in  their  enactment. 
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Approved  in  State  ▼.  Atlantic  Coast  line  R.  Co.,  56  Fla.  630,  32 
L.  R.  A.  (N.  8.)  639,  47  South.  974,  upholding  provisions  of  General 
Statutes  of  1906,  §  2908,  and  demurrage  rule  8  thereunder,  but  densring 
recovery  of  penalty  imposed  for  acts  that  are  not  violation  of  statute 
or  rule. 

Miscellaneous.  Cited  in  Boyd  v.  Texas,  209  U.  S.  539,  52  L.  Ed.  917, 
58  Sup.  Ct.  570,  dismissing  for  want  of  jurisdiction. 

199  V.  8.  437-472,  60  U  Ed.  261,  26  Sap.  Ot.  110,  SOUTH  OABOZJKA  T. 
UNITED   STATES. 

« 

That  wUcb  Is  implied  is  as  much  part  of  Constitution  as  that  which  is 
expressed,  and  among  those  matters  which  are  implied  is  that  nation  may 
not  prevent  State  from  discharging  ordinary  functions  of  govenunent. 

Approved  in  Luna  v.  United  States,  231  U.  S.  24,  58  L.  Ed.  106,  34 
Sup.  Ct.  10,  upholding  Act  of  1906,  §  15,  declaring  taking  up  of  per- 
manent residence  in  foreign  country  shortly  after  naturalization  creates 
presumption  of  ahsence  of  intention  to  reside  permanently  in  United 
States,  which  presumption  is  rehuttahle  hy  proof  to  contrary. 

Exemption  from  natural  taxation  of  State  agencies  and  instrumental- 
ities is  limited  to  those  of  governmental  character  and  does  not  extend  to 
thoee  used  by  State  in  carrying  on  private  husiness. 

Approved  in  Vilas  ▼.  Manila,  220  U.  S.  356,  55  L,  Ed.  495,  31  Sup. 
Ct.  416,  holding  city  of  Manila  is  liable  upon  municipal  obligations 
incurred  before  cession  of  Philippine  Islands  to  United  States;  Flint 
V.  Stone  Tracy  Co.,  220  U.  S.  157, 172,  Ann.  Gas.  1912B,  1312,  55  L.  Ed. 
416,  421,  31  Sup.  Ct.  342,  upholding  corporation  tax  imposed  by  act 
of  1909;  Home  Title  Ins.  Co.  v.  Keith,  230  Fed.  908,  upholding  Act  of 
1914,  §  5,  imposing  stamp  tax  as  applied  to  deed  executed  by  referee 
in  action  to  foreclose  mortgage;  Audit  Co.  of  New  York  v.  City  of 
Louisville,  185  Fed.  352,  107  C.  C.  A.  467,  upholding  resolution  of  coun- 
cil delisting  to  mayor  and  commission  power  to  contract  for  examina- 
tion of  accounts  of  water  company  of  which  city  owned  stock,  as  step 
to  taking  over  and  organizing  water  company  as  city  department; 
Murray  v.  Wilson  Distilling  Co.,  164  Fed.  22,  92  C.  C.  A.  1,  holding 
suit  against  commission  appointed  by  State  to  wind  up  affairs  of  State 
dispensary,  is  suit  against  State  within  prohibition  of  eleventh  amend- 
ment; Davoust  V.  Alameda,  149  Cal.  72,  9  Ann.  Oas.  847,  5  L.  B.  A. 
(N.  8.)  536,  84  Pac.  762,  holding  city  ox>erating  electric  light  plant 
owned  for  purpose  of  lighting  city  and  for  furnishing  electricity  to 
inhabitants,  is  liable  for  death  of  person  resulting  from  negligent 
operation  of  plant;  In  re  Board  of  Rapid  Transit  B.  B.  Commrs.,  197 
N.  Y.  97, 18  Ann.  Gas.  366,  36  L.  B.  A.  (N.  8.)  647,  90  N.  E.  460,  hold- 
ing construction  of  subway  by  New  York  City  is  proprietary,-  not  gov- 
ernmental, where  it  was  permitted  but  not  required  to  build  such  road; 
Irvine  v.  Town  of  Greenwood,  89  S*  C.  515^  36  L.  B.  A.  (N.  S.)  363,  72 
XIX— 35 
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S.  E.  229,  holding  city  liable  for  injury  to  person  from  coming:  in  con- 
tact with  metal  chain  used  in  lowering  arc  light  on  street. 

Distingnished  in  Murray  ▼.  Wilson  Distilling  Co.,  213  U.  S.  173,  53 
L.  Ed.  752,  29  Sup.  Ct.  465,  snit  against  commission  appointed  by  State 
to  wind  up  affairs  of  State  liquor  dispensary  is  suit  against  State 
within  prohibition  of  Fourteenth  Amendment;  Riddoch  v.  State,  68 
M  ash.  336,  Ann.  Oas.  1913E,  1033,  42  L.  R.  A.  (K.  S.)  251,  123  Pac. 
453,  State  having  leased  armory  for  athletic  entertainment  is  not  liable 
for  personal  injury  to  sx>ectator  caused  by  railing  of  balcony  giving 
way. 

199   V.   8.   478-4S7,   50  Ii.   Ed.   274,   28   Sap.    Ot.   127,   MANiaAX7I.T   ▼. 
SPBINGS. 

In  absence  of  legislation  by  Congress,  State  has  power  to  Iminrove  its 
lands  by  authorising  dams  aoroas  interior  streams  which  were  previously 
navigable. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  404,  Ann  Cas.  1916A,  18, 
48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1543,  33  Sup.  Ct.  729,  holding  State 
may,  in  absence  of  congressional  action,  regulate  intrastate  rates  of 
interstate  carrier,  although  relations  between  interstate  and  intrastate 
rates  are  thereby  disturbed ;  State  ex  rel.  Lyon  v.  Columbia  Water  Power 
Co.,  90  S.  C.  574,  74  S.  E.  28,  where  legislature  by  statute  requires 
navigable  canal  to  be  opened  for  navigation,  mere  concurrent  resolution 
cannot  amend  such  statute. 

Interdiction  of  statutes  impairing  obligation  of  contract  does  not 
prevent  State  from  exercising  its  police  power  for  general  good  of  public, 
though  contracts  prevlondy  entered  into  by  individuals  may  thereby  be 
affected. 

Approved  in  Arkansas  Southern  Ry.  Co.  v.  Louisiana  etc.  Ry.  Co., 
218  U.  S.  437,  64  L.  Ed.  1099,  31  Sup.  Ct.  56,  municipal  grant  of  special 
tax  in  aid  of  railway  on  all  property  in  parish  is  not  impaired  by  sub- 
sequent adoption  of  new  State  Constitution  under  which  property  in 
parish  in  possession  of  railroad  thereafter  constructed  is  exempt  from 
taxation;  Calder  v.  Michigan,  218  U.  S.  599,  54  L.  Ed.  1168,  31  Sup. 
Ct.  122,  existence  of  unexpired  franchise  to  water  company  included 
in  company's  bonded  debt,  does  not  prevent  exercise  by  statute  of  1905 
of  State's  reserved  right  to  repeal  charter;  Hudson  County  Water  Co. 
V.  McCarter,  209  U.  S.  357,  14  Ann.  Gaa.  560,  52  L.  Ed.  832,  28  Sup.  Ct. 
529,  upholding  New  Jersey  laws  of  1905,  prohibiting  transportation  of 
water  of  State  into  other  States;  Kansas  City  Gas  Co.  v.  Kansas  City, 
198  Fed.  512,  enjoining  enforcement  of  ordinance  requiring  natural  gas 
company  to  maintain  required  pressure,  which  was  shown  to  be  impos- 
sible in  very  cold  weather;  Union  Dry  Goods  Co.  v.  Georgia  Public 
Service  Corp.,  142  Ga.  845,  83  S.  E.  948,  holding  rate  prescribed  for 
electric  lighting  and  power  companies  by  railroad  commission  overrides 
contractual  rate  between  company  and  patrons;  Washington  v.  Atlantic 


547  MANIGAULT  v.  SPRINGS.  199  U.  S.  473-487 

Coast  Line  R.  Co.,  136  Ga.  648,  38  L.  R.  A.  (N.  S.)  867,  71  S.  £.  1070, ' 
upholding  railroad  Employers'  Liability  Act  of  1909,  providing  accept- 
ance of  benefits  should  not  release  railroad  from  liability,  as  applied 
to  employee  joining  relief  department  before  passage  of  act;  Yeatman 
V.  Public  Service  Commission,  126  Md.  519,  95  Atl.  160,  holding  con- 
tract for  furnishing  water  is  not  impaired  by  regulation  of  water 
rates;  dissenting  opinion  in  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co., 
230  U.  S.  80,  67  L.  Ed.  1899,  33  Sup.  Ct.  988,  majority  holding  ordinance 
requiring  telephone  corporation  to  remove  from  streets  poles  and  wires 
placed  there  under  former  ordinance,  or  to  pay  rental  not  required  by 
original  ordinance,  is  void;  dissenting  opinion  in  Western  Union  Tel. 
Co.  V.  Kansas,  216  U.  S.  55,  54  L.  Ed.  378,  30  Sup.  Ct.  190,  majority 
holding  void  Kansas  statute  of  1898  requiring  interstate  telegraph 
company  to  pay  given  per  cent  of  all  its  capital,  representing  property 
within  and  without  State. 

« 

Except  where  property  is  taken  for  which  compensatioii  must  be  made 
IHrivate  interesta  are  subBerrieiit  to  police  power,  and  most  give  way  to 
general  acheine  for  reclamation  of  lands. 

Approved  in  Cubbins  v.  Mississippi  River  Commission,  204  Fed.  303, 
upholding  power  of  State  to  construct  levees  and  to  provide  for  drain- 
age of  swamps;  In  re  Opinion  of  the  Justices,  103  Me.  512,  13  Ann. 
Caa.  745,  19  L.  R.  A.  (K.  S.)  422,  69  Atl.  630,  holding  legislation 
regulating  cutting  of  trees  on  wild  land  without  compensation  to  owner, 
in  order  to  protect  water  supply,  is  not  taking  of  private  property 
within  inhibition  of  Constitution. 

While  consequential  damages  to  land  by  flooding  as  result  of  revet- 
ments constmcted  by  United  States  along  banks  of  river  do  not  constitute 
taking  of  lands  within  meaning  of  Oonstitntion,  where  tbere  Is  practical 
destruction  or  material  impairment  of  value  of  lands,  there  is  taking  which 
demands  compensation. 

Approved  in  United  States  v.  Welch,  217  U.  S.  338,  19  Ann.  Oas.  680, 
28  L.  R.  A.  (N.  S.)  385,  54  L.  Ed.  789,  30  Sup.  Ct.  527,  sustaining  award 
of  damages  to  right  of  way  and  for  damages  to  property  to  which  it 
was  easement;  Otis  Co.  v.  Ludlow  Mfg.  Co.,  201  U.  S.  154,  60  L.  Ed.  706, 
26  Sup.  Ct.  353,  payment  to  upper  owner  of  damages  by  reason  of  dam 
sufiSciently  secured  by  Massachusetts  statute,  since  State  court  would 
give  relief  by  injunction;  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S. 
584,  50  L.  Ed.  606,  26  Sup.  Ct.  341,  distinguishing  between  incidental 
injury  to  private  property  resulting  from  lawful  exercise  of  govern- 
mental power  and  "taking''  for  public  use;  Coleman  v.  United  States, 
181  Fed.  602,  603,  denying  recovery  for  injuries  from  flooding  of 
land  by  construction  of  dam  by  United  States,  where  only  effect  is  to 
increase  overflows;  De  Lucca  v.  North  Little  Rock,  142  Fed.  602,  con- 
struction of  viaduct  by  city  on  main  street  over  railroad  tracks  is  not 
a  taking  or  invasion  of  property  of  abutting  owners;  Diamond  v.  In- 
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habitants  of  Town  of  North  Attleborough,  219  Mass.  591, 107  N.  E.  447, 
holding  municipality  constructing  sewerage  system  under  Stats.  1909, 
e.  269,  §  1,  was  liable  for  damages  to  property  resulting  from  over- 
flow of  brook;  Philadelphia  Co.  y.  Stimson,  223  U.  S.  627,  56  L.  Ed.  580, 
32  Sup.  Ct.  340,  arguendo. 

Word  "higltwaT*'  as  used  In  South  Carolina  Oonstitntlon  in  oonnociion 
with  words  *^  lay  oat,  open,  alter  or  woriE  roads,**  does  not  include  water 
highway. 

Approved  in  Qrice  ▼.  Clearwater  Timber  Co.,  20  Idaho,  79,  117  Pac. 
115,  holding  special  act  of  1911  relating  to  dams  or  booms  in  north  fork 
of  Clearwater  River  is  not  void  as  special  legislation  relating  to  "high- 
way" within  prohibition  of  State  Constitution. 

Oeneral  law  enacted  by.  legislature  may  be  r^[»ealed,  amended,  or  dis- 
regarded by  legislature  which  enacted  it  or  by  subsequent  legislature,  and 
special  act  is  not  void  because  legislature  in  enacting  it  dispensed  with 
certain  f ormalittes  required  by  general  act. 

Approved  in  Ghreat  Northern  Ry.  Co.  v.  United  States,  155  Fed.  959, 

84  C.  C.  C.  93,  holding  provision  of  Elkins'  Act,  §  1,  providing  punish- 

,  ment  for  acts  of  carriers  in  knowingly  receiving  rebates  or  concessions, 

was  not  abrogated  by  Hepburn  Act  of  1906. 

Abridgment  of  right  to  use  navigable  stream  within  State  by  construc- 
tion of  dam,  unless  it  comes  in  conJlict  with  Constitution  and  laws  of 
United  States  is  affair  between  State  government  and  its  citizens  of  which 
Federal  Supreme  Court  cannot  take  cognizance. 

Approved  in  San  Francisco  das  etc.  Co.  v.  San  Francisco,  189  Fed. 
947,  holding  suit  by  gas  company  to  enjoin  enforcement  of  ordinance  fixing 
gas  rates,  as  confiscatory  and  denying  due  process  of  law,  presents 
Federal  question  giving  Federal  court  jurisdiction. 

Conclusiveness  of  enrolled  bill.    Note,  40  L.  R.  A.  (V.  S.)  29. 

190  17.  S.  487-501,  60  L.  Ed.  281,  26  Sup.  Ct.  133,  PETRI  ▼.  F.  E.  CREEL- 
MAN  I.X7MBER  CO. 

Where  record  clearly  shows  that  only  matters  tried  were  pleas  to  Juris* 
diction,  and  petition  upon  which  writ  of  error  was  allowed  asked  only  for 
review  of  judgment  deciding  that  court  had  no  Jurisdiction,  no  bill  of  ex- 
ceptions or  formal  certificate  was  necessary. 

Approved  in  The  Fair  v.  Kohler  Die  etc.  Co.,  228  U.  S.  24,  57  L.  Ed. 
717,  33  Sup.  Ct.  410,  holding  absence  of  formal  certificate  does  not  de- 
feat appeal  to  Federal  Supreme  Court  where  appeal  is  upon  question 
of  jurisdiction  alone,  and  there  is  no  uncertainty  or  ambiguity ;  United 
States  Y.  Larkin,  208  U.  S.  339,  52  L.  Ed.  620,  28  Sup.  Ct.  417,  holding 
question  of  jurisdiction  was  sufficiently  certified,  where  record  showed 
only  matter  tried  was  one  of  jurisdiction,  although  formal  certificate 
was  not  made  at  term  at  which  judgment  was  rendered  and  came  too 
late. 
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Repeals  liy  Implication  are  not  favored,  and  repeal  will  not  be  implied 
nnleai  there  ie  irreconcilable  conflict  between  two  statntes. 

Approved  in  Kentucky  Coal  Lands  Co.  v.  Mineral  Development  Co., 
219  Fed.  48,  133  C.  C.  A.  151,  holding  under  Judiciary  Act  of  1875, 
c.  137,  §  8,  as  amended  in  1887  and  1888,  Federal  court  of  district  in 
which  projwrty  is  situated,  has  jurisdiction  of  local  actions  described 
in  section  8,  where  diverse  citizenship  exists,  without  regard  to  residence 
of  pai-ties;  Hemmer  v.  United  States,  204  Fed.  906,  123  C.  C.  A.  194, 
holding  act  of  1884  granting  to  Indians,  tribal  or  nontribal,  right  to 
acquire  homesteads  with  restriction  of  twenty-five  years,  did  not  extend 
restriction  from  five  to  twenty-five  years  upon  alienation  of  lands  ac- 
quii-ed  by  nontribal  Indian  under  act  of  1875;  Doscher  v.  United 
States  Pipe  Line  Co.,  185  Fed.  961,  holding  Rev.  Stats.,  §  740,  was  not 
repealed  by  act  of  1875  as  amended  in  1887  and  as  corrected  in  1888, 
and  suit  by  citizen  of  New  York  against  defendants  residing  in  dif- 
ferent districts  in  Pennsylvania  may  be  brought  in  either  district  in 
Pennsylvania;  Ladew  v.  Tennessee  Copper  Co.,  179  Fed.  252,  dismissing 
action  to  abate  nuisance  brought  in  district  in  which  neither  party 
resides;  Farrell  v.  United  States,  167  Fed.  645,  holding  legacy  tax 
was  not  imposed  under  War  Revenue  Act  of  1898,  §  29,  until  its  assess- 
ment, and  assessment  could  not  be  made  after  repealing  act  of  1902 
took  effect;  United  States  v.  Buckles,  6  Ind.  Ter.  323,  97  S.  W.  1024, 
act  of  Congress  of  1895  making  it  offense  to  introduce  liquor  into 
"Indian  Territory"  is  not  impliedly  repealed  by  act  of  1897  prohibiting 
introduction  of  liquor  into  "Indian  country." 

Special  provisions  of  act  of  1887  relating  to  Judicial  districts  of  Illi- 
nois were  not  repealed  by  general  terms  of  Judiciary  Act  of  1887. 

Approved  in  Ex  parte  United  States,  226  U.  S.  424,  57  L.  Ed.  284,  33 
Sup.  Ct.  170,  holding  special  provisions  of  Expedition  Act  of  1903 
requiring  organization  of  court  in  particular  manner  in  certain  class 
of  cases  were  not  repealed  by  Judicial  Code  of  1911 ;  United  States 
V.  Winslow,  227  U.  S.  218,  67  L.  Ed.  486,  33  Sup.  Ct.  253,  holding  Crim- 
inal  Appeals  Act  of  1907  was  not  repealed  by  Judicial  Code  of  1911. 

Supreme  Court  will  construe  act  of  Congress  creating  Judicial  districts 
in  nunois  in  light  of  its  avowed  purpose  as  shown  by  title  of  act  and  its 
context. 

Approved  in -American  Bank  Protection  Co.  v.  City  Nat.  Bank,  203 
Fed.  719,  eonstruing  Federal  statutes  relating  to  fees  of  officers  taking 
depositions  in  Federal  courts;  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed. 
530,  upholding  Federal  Employers'  Liability  Act  of  1906. 

199  T7.  S.  601-520,  50  L.  Ed.  288,  26  Sup.  Ct.  138,  FOPPIANO  ▼.  SPEED. 

Tinder  Wilson  Act  of  1890  State  may  prohibit  sale  of  intoxicating 
lienor  in  original  package  in  which  it  is  introduced  into  State  from  an- 
other State,  after  delivery  to  consignee. 
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Approved  in  Heymann  v.  Southern  Ry.  Co.,  203  U.  S.  275,  51  L.  Ed. 
180,  27  Sup.  Ct.  101,  holding  delivery  of  interstate  shipment  of  liquor 
to  consignee  is  essential  to  constitute  arrival  within  State  within  mean- 
ing of  Wilson  Act  of  1890 ;  Rose  v.  State,  4  Ga.  App.  603,  62  S.  E.  124, 
holding  under  Wilson  Act  of  1890,  statute  of  1895  prohibiting  solicita- 
tion of  orders  for  liquor  in  State  is  not  void  as,  r^^ation  of  inter- 
state commerce,  although  seller  and  liquor  are  both  in  another  State; 
State  v.  Intoxicating  Liquors,  102  Me.  396,  120  Am.  St.  Rep.  504,  67 
Atl.  317,  interstate  shipment  of  intoxicating  liquors  is  not  subject  to 
seizure  under  State  prohibitory  law  until  after  delivery  to  consignee; 
Commonwealth  v.  People's  Express  Co.,  201  Mass.  574, 131  Am.  St.  Rep. 

416,  88  N.  E.  423,  statute  of  1906  prohibiting  transportation  of  liquor, 
except  by  railroad  or  street  railway,  into  cities  of  certain  classes  with- 
out permit,  applies  only  to  intrastate  commerce  and  is  valid;  Gulf  etet, 
Ry.  Co.  V.  State  ex  rel.  Caldwell,  28  OkL  756,  35  L.  R.  A.  (N.  S.)  456, 
116  Pac.  177,  denying  injunction  to  prevent  interstate  carrier  from 
receiving  liquor  without  State  for  transportation  to  points  within 
State  for  use  in  violation  of  State  laws;  High  v.  State,  2  Okl.  Cr.  173, 
28  L.  R.  A.  (N.  S.)  162,  101  Pac.  120,  holding  consignee  may  convey 
interstate  shipment  of  liquor  from  depot  to  his  home  and  rever»ng 
conviction  under  prohibition  ordinance  of  State  Constitution  for  con- 
veyance of  liquor  from  one  point  in  State  to  another;  dissenting  opinion 
in  Commonwealth  v.  People's  Express  Co.,  201  Mass.  577,  131  Am.  St. 
Rep.  416,  88  N.  E.  424,  majority  holding  statute  of  1906  prohibiting 
transportation  of  liquor,  except  by  railroad  or  street  railway,  into  cities 
of  certain  classes  without  permit,  applies  only  to  intrastate  commerce 
and  is  valid. 

Explained  in  dissenting  opinion  in  Pf eifer  &  Co.  v.  Israel,  161  N.  C. 

417,  77  S.  E.  424,  majority  holding  notes  given  for  whisky  unlawfully 
sold  by  agent  of  nonresident  seller  are  not  enforceable. 

Distinguished  in  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  568, 133  S.  W. 
1014,  quashing  indictment  charging  violation  of  act  of  1909  prohibiting 
sale  of  liquor  within  four  miles  of  schoolhouse  where  act  completing 
sale  is  delivery  to  interstate  carrier  under  protection  of  commerce 
clause. 

When  imported  liquors  become  subject  to  State  regulation.    Note, 
7  Ann.  Oas.  1133. 

State  may,  under  provisions  of  Wilson  Act,  In  exercise  of  its  police 
power  exact  license  fee  for  sale  of  intoxicating  liquor  on  steamboat  within 
its  boundaries,  wliile  such  Teasel  is  engaged  in  interstate  commerce. 

Approved  in  New  York  v.  Reardon,  204  U.  S.  159,  9  Ann.  Oas.  736, 
51  L.  Ed.  421,  27  Sup.  Ct.  188,  upholding  New  York  statute  imposing 
tax  on  transfer  of  stock  within  State,  as  applied  to  transfer  in  State 
by  nonresidents  of  stock  in  foreign  corporation;  Louisville  etc.  R.  Co. 
V.  F.  W.  Cook  Brewing  Co.,  172  Fed.  119,  40  L.  R.  A.  (N.  S.)  798. 
96  C.  C.  A.  322,  holding  void  Kentucky  statute  prohibiting  carriers  from 
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canying  intoxicating  liquor  into  county  or  district  where  sale  of  such 
liquor  is  prohibited,  as  applied  to  interstate  shipment;  State  v.  Grier, 
4  Boyce  (Del.),  380,  88  Atl.  603,  upholding  provision  of  27  Del.  Laws, 
c.  139,  §  6,  prohibiting  person  from  bringing  into  local  option  territory 
more  than  one  gallon  of  liquor  in  twenty-four  hours;  Schmidt  v.  City 
of  Indianapolis,  168  Ind.  640,  120  AsxL  St.  B^.  886,  14  L.  E.  A.  (N.  S.) 
787,  80  N.  E.  635,  upholding  license  tax  on  breweries  and  agencies  of 
breweries ;  State  v.  United  States  Express  Co.,  164  Iowa,  139,  145  N.  W. 

461,  upholding  Webb-Kenyon  Act  of  Congress  of  1913,  c.  90,  prohibiting 
shipment  of  liquor  into  State  for  use  in  violation  of  State  law;  Lemore 
V.  Commonwealth,  127  Ky.  483,  105  S.  W.  931,  upholding  conviction  for 
violation  of  local  option  law  where  accused  owning  vessel  engaged  in 
mterstate  commerce  crossed  to  Missouri  side  of  river,  sold  liquor  to 
passenger  who  was' charged  no  fare  and  returned  to  Kentucky  side; 
State  V.  Southern  Pac.  Co.,  137  La.  443,  444,  447,  L.  E.  A.  1915F.  1140, 
68  South.  822,  823,  holding  licensing  acts  of  1880  and  1886  continued 
in  force  by  acts  of  1890,  1898,  are  applicable  to  bar-rooms  engaged 
in  interstate  commerce  subsequent  to  enactment  of  Wilson  Act 
in  1890;  De  Rochemont  v.  New  York  Cent.  etc.  R.  Co.,  75  N.  H.  160, 
139  AaL  St.  Eep.  673,  29  L.  E.  A.  (K.  S.)  629,  70  Atl.  869, 
holding  attachment  within  State  of  freight-car  owned  by  foreign 
railroad  and  sent  into  State  in  interstate  conunerce,  but  not  in  actual 
use  at  time  of  attachment,  is  not  interference  with  interstate  com* 
merce;  State  v.  Eighteen  Casks  of  Beer,  24  Okl.  791,  799,  803,  25 
L.  E.  A.  (N.  S.)  492,  104  Pac.  1095,  1098,  1100,  State  may  seize  inter- 
state shipment  of  liquor  in  possession  of  consignee  having  intention  of 
selling  same  in  violation  of  State  laws. 

Distinguished  in  R.  M.  Rose  Co.  v.  State,  133  Ga.  362,  86  L.  E.  A. 
(N.  S.)  44S,  65  S.  E.  773,  sustaining  demurrer  to  criminal  accusation 
charging  person  with  solicitation  of  orders  for  sale  of  intoxicating 
liquors  by  sending  circulars  through  mail  from  Chattanooga  to  this 
State,  where  sale  of  such  liquor  is  prohibited. 

Regulation  of  international  or  interstate  ferries.    Note,  52  L.  E.  A. 
(N.  8.)  576. 

Miscellaneous.    Cited  in  Rabb  v.  Louisiana,  231  U.  S.  740,  58  L.  Ed. 

462,  34  Sup.  Ct.  317,  affirming  judgment  on  authority  of  principal  case. 

199  XT.  8.  521-641,  50  L.  Ed.  292,  26  Sup.  Ot.  121,  TSONO  ▼.  UNITED 
STATES. 

Where  accused  acquitted  of  greater  offense  charged  In  complaint  is  con- 
victed of  lessee  offense  Included  in  main  charge,  and  upon  his  appeal  ftom 
Judgment  new  trial  is  granted,  he  may  be  tried  again  for  greater  offense, 
without  violation  of  constitutional  provision  against  double  jeopardy. 

Approved  in  Ocampo  v.  United  States,  234  U.  S.  102,  58  L.  Ed.  1236, 
34  Sup.  Ct.  712,  holding  Supreme  Court  of  Philippine  Islands  has  power 
to  modify  judgment  of  court  of  first  instance  in  prosecution  for  libel 
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and  increase  sentence  from  nine  to  twelve  months;  Pendleton  t.  TTnited 
States,  216  U.  S.  311,  54  L.  Ed.  498.  30  Sup.  Ct.  315,  holding  error,  if 
any,  of  court  of  first  instance  not  repeated  by  Supreme  tCourt  of 
Philippine  Islands,  is  not  ground  of  legal  complaint ;  Flemister  v.  United 
States,  207  U.  S.  374,  52  L.  Ed.  254,  28  Sup.  Ct.  129,  holding  Philip- 
pine bill  of  rights  does  not  prevent  two  assaults  from  being  treated  as 
two  offenses,  although  they  occur  in  one  attempt  to  defy  law;  United 
States  V.  Gonzales,  206  Fed.  239,  240,  holding  defendant  indicted  for 
niurder  in  first  degree  and  convicted  of  murder  in  second  degree,  by 
procuring  such  conviction  to  be  set  aside,  waives  plea  of  former  jeop- 
ardy and  may  be  again  tried  for  murder  in  first  d^ree;  Frank  v. 
State,  142  Ga.  750,  L.  R.  A.  1915D,  817,  83  S.  E.  649,  holding  person 
indicted  for  murder  and  «?ivon  trial  in  accordance  with  State  laws 
is  not  denied  due  process  by  receiving  of  verdict  in  his  absence;  Teates 
V.  Robei-son,  4  Ga.  App.  577,  62  S.  E.  106,  and  Brantley  v.  State,  132 
Ga.  577,  131  Am.  St.  Rep.  £18,  16  Ann.  Gas.  1203,  22  L.  R.  A.  (N.  S.), 
959,  64  S.  E.  678,  both  holding  person  indicted  for  murder  and  con- 
victed of  manslaughter  seeking  and  obtaining  new  trial,  may  be  again 
tried  for  murder;  People  v.  Peck,  147  Mich.  87,  110- N.  W.  495,  holding 
where  new  trial  is  granted,  accused  must  submit  to  trial  on  whole  case; 
Gibson  v.  Somers,  31  Nev.  533,  536,  539,  135  Am.  St.  Rep.  700,  24 
L.  R,  A.  (N.  S.)  504,  103  Pac.  1073,  1075,  1076,  holding  person  charged 
with  murder  and  convicted  of  manslaughter,  granted  new  trial  upon 
appeal,  cannot  plead  former  acquittal  of  crimes  of  greater  d^ree  than 
manslaughter;  Young  v.  People,  54  Colo.  306,  130  Pac.  1016,  State 
V.  Matthews,  142  N.  C.  622,  55  S.  E.  342,  and  People  v.  McGrath,  202 
N.  Y.  451,  96  N.  E.  94,  all  holding  person  charged  with  murder  in  first 
degree  and  convicted  of  murder  in  second  degi-ee,  may  upon  settin? 
aside  of  verdict  at  his  instance,  be  tried  again  for  murder  in  first 
degree ;  Stout  v.  State  ex  rel.  Caldwell,  36  Okl.  755,  Ann.  Oas.  1916E, 
858,  45  L.  R.  A.  (N.  S.)  884,  130  Pac.  557,  holding  Comp.  Laws  1909, 
§  4191,  imposing  penalty  for  offense  there  described  at  suit  of  State 
and  fine  in  criminal  prosecution  is  not  void  as  in  conflict  with  double 
jeopardy  provision  of  State  Constitution;  State  v.  Gillis,  73  S.  C.  324, 
53  S.  E.  489,  defendant  indicted  for  murder  and  convicted  of  man- 
slaughter may  be  again  tried  for  murder,  where  verdict  set  aside  on 
his  own  motion;  State  v.  Ash,  68  Wash.  199,  200,  201,  39  L.  R.  A.  (N.  S.) 
611,  122  Pac.  997,  998,  holding  person  indicted  for  murder  and  convicted 
of  manslaughter,  upon  appeal  by  him  should  be  tried  anew  on  all 
offenses  included  in  indictment;  Diaz  v.  United  States,  223  U.  S.  445, 
Ann.  Gas.  1913G,  1138,  56  L.  Ed.  501,  32  Sup.  Ct.  250,  and  Burton  v. 
United  States,  202  U.  S.  378,  50  L.  Ed.  1070,  26  Sup.  Ct.  688,  both 
arguendo. 

Denied  in  People  ▼.  Farrell,  146  Mich.  274,  109  N.  W.  442,  holding 
Tefdict  of  manslaughter  in  trial  for  murder  operates  as  aoqaittal  of 
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higher  offeiisei  and  upon  second  trial  accused  cannot  be  tried  for  higher 
offense. 

Conviction  of  lesser  offense  on  trial  for  greater  as  bar  to  prosecu- 
tion for  greater  on  new  trial.    Npte,  16  AnXL  Oaa.  1207. 

Jeopardy  m  retrial  on  higher,  after  setting  aside  verdiot  for  lower 
eharge.    Note,  22  L.  B.  A.  (N.  8.)  960,  961. 

Waiver  and  estoppel  of  defendant  to  plead  former  jeopardy.    Note, 
135  Am.  St.  Bep.  77. 

Miscellaneons.  Cited  in  Beecham  v.  United  States,  223  U.  8.  709,  56 
li.  Ed.  628,  32  Sup.  Ct.  518,  and  Beecham  v.  United  'States,  223  U.  S. 
708,  56  L.  Ed.  623,  32  Sup.  Ct.  518,  both  dismissing  for  want  of  juris- 
diction. 

199  V.  S.  541-546,  50  L.  Ed.  300,  26  8up.  Ot.  141,  OXaAXK  t.  SOIXEB. 
Bill  for  partition  cannot  be  made  means  for  trying  dinrated  title. 

Approved  in  Montanya  v.  Gonzales,  232  U.  S.  376,  68  L.  Bd.  649,  34 
Sup.  Ct  413,  following  territorial  court's  construction  of  New  Mexico 
statute  authorizing  intervention  during  pendency  of  suit,  and  allowing 
intervention  after  judgment  of  partition  suit;  Gilbert  ▼.  Hopkins,  171 
Fed.  710,  holding  Federal  court  will  stay  proceedings  in  partition  suit 
to  ponnit  plaintiff  to  establish  title  by  action  at  law;  Roller  v.  Clark, 
38  App.  D.  C.  265,  holding  proof  of  lost  records  may  be  made  in  action 
at  law  and  dismissing* bill  to  enjoin  prosecution  of  action  of  ejectment; 
Healey  v.  Maroney,  34  App.  D.  C.  105,  holding  equity  court  cannot 
enjoin  prosecution  of  action  in  ejectment  and  frame  issues  for  trial 
of  title  to  land,  but  may  retain  cause  until  ejectment  suit  is  settled; 
Hapai  v.  Brown,  239  U.  S.  504,  60  L.  Ed.  408,  36  Sup.  Ct.  201,  and 
Taylor  v.  Leesnitzer,  220  U.  S.  91,  55  L.  Ed.  383,  31  Sup.  Ct.  371,  both 
arguendo. 

Distinguished  in  Taylor  ▼.  Leesnitzer,  37  App.  D.  C.  358,  upholding 
jurisdiction  of  suit  in  equity  for  sale  of  land  and  division  of  proceeds, 
where  real  question  involved  is  interpretation  of  will;  Goodman  v. 
Wren,  34  App.  D.  C.  521,  holding  where  complainant's  title  is  equitable, 
bill  is  maintainable  to  have  trust  executed  and  also  for  partition. 

Right  of  adverse   claimant  to  intervene  in  action  for  partition. 
Note,  20  Ann.  Oaa.  82. 

Decree  confirming  and  adopting  report  of  commissionera  recommending 
conveyance  of  part  of  land  to  certain  parties  and  sale  of  residue  and  dis- 
tribution of  proceeds  as  tbereafter  ordered  wlian  sale  ia  conflnned  by  court, 
is  not  linal  decree. 

Approved  in  Martinez  ▼.  lutemational  Banking  Corporation,  220 
U.  S.  222,  66  L.  Ed.  443,  31  Sup.  Ct.  408,  denying  jurisdiction  of  Fed- 
eral Supreme  Court  to  review  judgment  of  Supreme  Court  of  Philippine 
Islands  reversing  with  instructions  to  enter  judgment  for  plaintifE  with- 
out fixing  definite  amount;  Deslions  v.  La  Compagnie  Generale  Trans- 
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atlantique  (The  Bourgoyne),  210  U.  S.  112,  52  L.  Ed.  982,  28  Sup.  Ct. 
664,  decree  of  District  Court  in  proceeding  for  limitation  of  liability^ 
allowing  limitation  and  denying  certain  claims,  but  remitting  other 
claims  for  proof,  is  interlocutory  and  not  appealable;  Odell  v.  H.  Bat- 
terman  Co.,  223  Fed.  295,  138  C.  C.  A.  534,  holding  order  in  receiver- 
ship proceeding  denying  landlord  permission  to  sue  in  ejectment  for 
possession  of  premises  on  ground  of  breach  of  covenant,  and  permitting 
application  in  receivership  proceedings  subject  to  possession  of  re- 
ceiver, is  final  and  appealable. 

Miscellaneous.  %  Cited  in  California  Consolidated  Min.  Co.  ▼.  Manley, 
203  U.  S.  580,  51  L.  Ed.  326,  27  Sup.  Ct.  779,  dismissing  for  want  of 
jurisdiction. 


199  U.  S.  647-551,  50  Jm.  Ed.  303,  26  Sup.  0t  147,  BIGGINS  T.  UNITED 
STATES. 

Writ  of  habeas  corpus  cannot  be  used  merely  to  correct  toors,  a^nd 
will  only  be  granted  in  rare  and  exceptional  cases  where  there  is  remedy 
by  writ  of  error  or  appeal 

Approved  in  Henry  v.  Henkel,  235  U.  S.  229,  59  L.  Ed.  206,  35  Sup. 
Ct.  54,  denying  release  on  habeas  corpus  of  person  committed  in 
removal  proceeding  in  New  York  on  indictment  found  in  District  of 
Columbia  for  refusal  to  testify  in  investigation  of  national  banks 
authorized  by  House  of  Representatives;  Johnson  v.  Hoy,  227  U.  S. 
247,  67  L.  Ed.  499,  33  Sup.  Ct.  240,  denying  release  on  habeas  corpus 
of  person  arrested  for  violation  of  White  Slave  Traffic  Act,  alleged 
by  petitioner  to  be  unconstitutional ;  Ex  parte  Glasgow,  223  U.  S.  709, 
56  L.  Ed.  623,  32  Sup.  Ct.  519,  denying  motion  for  leave  to  file  petition 
for  writ  of  habeas  corpus;  Keizo  v.  Henry,  211  U.  S.  148,  53  L.  ISd.  126, 
29  Sup.  Ct.  41,  holding  fact  of  disqualification  of  gi'and  jurors  does 
not  render  indictment  void,  and  denying  release  on  habeas  corpus  of 
person  convicted,  where  no  objection  was  made  until  near  time  for 
execution  of  judgment;  Ex  parte  Simon,  208  U.  S.  148,  52  L.  £d.  481, 
28  Sup.  Ct.  238,  denying  habeas  corpus  to  release  person  in  custody  for 
contempt  for  violation  of  injunction  order;  Pettibone  v.  Nichols,  203 
U.  S.  202,  7  Ann.  Gas.  1047,  51  L.  Ed.  152,  27  Sup.  Ct.  Ill,  denying  re- 
lease on  habeas  corpus  of  person  in  custody  of  State  authorities  for 
trial,  although  arrest  and  deportation  may  have  been  through  fraud 
and  connivance  of  demanding  and  surrendering  States;  In  re  Lincoln, 
202  U.  S.  182,  50  L.  Ed.  986,  26  Sup.  Ct.  602,  where  person  is  convicted 
of  bringing  intoxicating  liquors  into  Indian  country,  habeas  corpus  will 
not  be  granted  instead  of  remedy  by  writ  of  error  except  under  special 
circumstances;  Whitney  v.  Dick,  202  U.  S.  141,  50  L.  Ed.  966,  26  Sup. 
Ct.  584,  certiorari  will  not  be  issued  as  substitute  for  writ  of  error 
where  only  question  is  whether  punishment  of  offense  charged  is  within 
Federal  jurisdiction;  Moyer  v.  Anderson,  203  Fed.  883,  122  C.  C.  A. 
175,  denying  habeas  corpus  to  release  person  convicted  and  senteneed 
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on  three  counts  of  indictment^  after  snch  person  has  served  term  on 
first  connt ;  In  re  Qninn,  176  Fed.  1021,  denying  habeas  corpus  to  review 
decision  in  removal  proceedings  that  probable  cause  exists;  Hooper  v. 
Remmel,  165  Fed.  339,  91  C.  C.  A.  322,  denying  habeas  corpus  to 
release  person  under  arrest  for  violation  of  Federal  statute  relating  to 
registration  of  physicians,  where  question  of  validity  of  statute  and 
rules  of  Secretary  of  Interior  may  be  raised  at  trial  and  on  appeal; 
Ex  parte  Roach,  166  Fed.  346,  denying  habeas  corpus  to  release  person 
arrested  after  serving  term  for  breaking  and  entering  postoffice,  on  in- 
dictment in  State  court  charging  larceny  of  papers,  money,  and  stamps 
from  private  office,  where  there  is  nothing  to  indicate  property  belonged 
to  United  States  and  State  court  was  without  jurisdiction;  Eureka 
County  Bank  Habeas  Corpus  Cases,  35  Nev.  148,  126  Pac.  678,  releasing 
on  habeas  corpus  bank  officials  indicted  for  receiving  deposits  with 
knowledge  of  insolvency  of  bank  under  Act  of  1909,  c.  92,  where  public 
expression  of  opinion  by  highest  judicial  officer  renders  it  improbable 
that  unbiased  jury  could  be  obtained ;  People  v.  Warden  of  City  Prison, 
202  N.  Y.  153,  95  N.  E.  733,  holding  under  Code  Civ.  Proc,  §§  2015, 
2016,  2043,  person  denied  discharge  in  wrongful  discharge  of  jury  is 
entitled  to  release  on  habeas  corpus;  People  v.  McLaughlin,  194  N.  Y. 
557,  86  N.  E.  1120,  dismissing  appeal  to  review  release  on  habeas  corpus 
of  person  accused  of  betting  on  horserace  in  violation  of  Penal  Code, 
§  351,  as  amended  by  Laws  of  1908,  c.  507,  p.  1873 ;  People  v.  Mensching, 
187  N.  Y.  20,  10  Ann.  Oaa.  101,  10  L.  R.  A.  (N.  S.)  625,  79  N.  E.  887, 
denying  discharge  on  habeas  corpus  of  person  indicted  under  Code  Cr. 
Proc,  §  152,  for  failure  to  pay  tax  on  sale  of  corporate  stock  as  re- 
quired by  laws  of  1905,  as  amended  by  laws  of  1906. 

Distinguished  in  Ex  parte  Steiner,  202  Fed.  421, 124  C.  C.  A.  89,  hold- 
ing power  of  Federal  court  to  punish  for  contempt  under  Judicial  Code, 
§  268,  may  be  determined  on  habeas  corpus. 

Denied  in  United  States  v.  Powell,  151  Fed.  649,  662,  663,  individuals 

taking  citizen  from  custody  of  State's  officers  and  lynching  him  to  prevent 

trial  in  State  court  do  not  deprive  him  of  due  process  of  law  guaranteed 

by   Federal   Constitution,   and   are  not   indictable  under  Rev.   Stats., 

§§  5d0B,  556». 

Habeas  corpus    to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Oas:  1051. 

199  V.  B.  562-664,  5(ri>.  Ed.  306,  26  Sup.  Ot.  144,  NEW  YORK  EX  REL. 
UEBEBMAN  ▼.  VAN  DE  OABB. 

State,  In  ezerdse  of  police  power,  may  regulate  certain  occupations 
wliich  may  become  unsafe  or  dangerous  when  unrestrained;  and  delegation 
to  administrative  body  of  discretionary  iiower  to  grant  or  withhold  licenses 
to  carry  on  sucli  occupations  is  not  Tlolation  of  Fourteenth  Amendment. 

Approved  in  Brazee  v.  Michigan,  241  U.  S.  343,  60  L.  Ed.  1036,  3fl 
Sup.  Ct.  561,  upholding  provision  in  Michigan  Public  Act,  No.  301,  oi 
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1913,  regulating  and  inii>osing  license  fee  upon  employment  agencies; 
Plymouth  Coal  Co.  v.  Pennsylvania,  232  U.  S.  543,  545,  547,  58  L.  Ed. 
719,  721,  34  Sup.  Ct.  359,  upholding  Pennsylvania  statute  requiring 
adjoining  owners  of  mines  to  leave  barrier  pillars  of  suitable  width,  and 
leaving  determination  of  width  to  administrative  board  without  appeal 
therefrom ;  Adams  v.  Milwaukee,  228  U.  S.  584,  57  L.  Ed.  977,  33  Sup. 
Ct.  610,  upholding  milk  ordinance  providing  for  destruction  of  impure 
milk;  Bradley  v.  Richmond,  227  U.  S.  482,  57  L.  Ed.  605,  33  Sup.  Ct. 
318,  upholding  ordinance  imposing  license  taxes  and  authorizing  finance 
committee  to  classify  persons  taxed,  with  right  of  appeal  to  full  coun- 
cil; Engel  V.  O'Malley,  219  U.  S.  137,  55  L.  Ed.  136,  31  Sup.  Ct.  190, 
upholding  laws  of  New  York  of  1910,  c.  348,  regulating  private  bank- 
ing; Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  521,  522,  527, 
532,  8  Ann.  Gas.  997,  78  C.  C.  A.  199,  upholding  Kentucky  act  r^ulat- 
ing  racing  of  running  horses;  Yielding  v.  Bland,  184  Ala.  65,  63  South. 
962,  denying  mandamus  to  review  exercise  of  discretionary  power  vested 
by  Acts  1911,  §  7,  in  excise  commissioners  to  issue  licenses  for  saloon 
business;  State  ex  rel.  Crumpton  v.  Montgomery,  177  Ala.  238,  239, 
59  South.  301,  302,  upholding  Laws  1911,  §§8,  9,  16,  authorizing  excise 
commissioners  to  select  licensees  to  sell  intoxicants;  United  States  v. 
Custis,  35  App.  D.  C.  252,  holding  under  act  of  Congress  of  1905  regu- 
lating practice  of  medicine  and  surgery  in  District,  board  of  medical 
supervisors  acted  arbitrarily  in  refusing  license  to  physician  licensed 
in  Maryland  under  different  rules;  Cutsinger  v.  Atlanta,  142  Ga.  567, 
571,  Ann.  Cbs.  1916C,  280,  L.  B.  A.  1915B,  1097,  83  S.  E.  268,  269, 
upholding  act  of  1912  requiring  keepers  of  hotels,  lodging-houses  and 
rooming-houses  in  Atlanta  to  obtain  license  from  mayor  and  council; 
Thorpe  v.  Mayor  etc.  of  Savannah,  13  Ga.  App.  771,  772,  79  S.  E.  951, 
952,  upholding  ordinance  of  1909  authorizing  city  health  officer  to  grant 
or  refuse  permits  to  keep  cows  within  city  limits;  State  v.  Cohen,  73 
N.  H.  546,  63  Atl.  930,  business  of  dealing  in  old  junk  endangers  public 
welfare,  and  is  therefore  subject  to  regulation  by  police  power  of  State ; 
People  V.  Kaye,  212  N.  Y.  416,  106  N.  E.  125,  upholding  order  of  New 
York  fire  commissioner  directing  accused  to  install  separate  and  dis- 
tinct system  jof  automatic  sprinklers  on  specified  premises,  under 
Greater  New  York  Charter  (Laws  1897,  c.  378),  §762;  People  v.  De- 
partment of  Health,  189  N.  Y.  190,  13  L.  R.  A.  (N.  S.)  894.  82  N.  E. 
187,  upholding  provision  of  Sanitary  Code  of  New  York  City,  §  56, 
regulating  sale  of  milk ;  State  v.  Davis,  157  N.  C.  651,  39  L.  R.  A.  (N.  8.) 
136,  73  S.  E.  132,  upholding  Revisal  1908,  §  3712a,  making  it  misde- 
meanor to  charge  more  than  six  per  cent  for  loans  on  household  furni- 
ture; Buffalo  etc.  Film  Corp.  v.  Breitinger,  250  Pa.  St.  239,  95  Atl. 
437,  upholding  act  of  1911,  P.  L.  1067,  creating  board  of  censors  of 
motion-picture  films;  Douglas  v.  City  Council  of  Greenville,  92  S.  C. 
382,  49  L.  R.  A.  (N.  S.)  958,  75  S.  E.  689,  upholding  or<linance  restrict- 
ing location  of  livery-stablcs  adopted  to  prevent  plaintiff  from  opeuiug 
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one  under  oonstruetion ;  Winchester  etc.  R.  Co.  v.  Commouwealthy  106 
Va.  270,  55  8.  E.  GH,  upholding  provisions  of  Const.,  art.  XII,  §§  155, 
156,  and  laws  thereunder  creating  corporation  commission  vested  with 
limited  legislative,  judicial  and  executive  powers;  dissenting  opinion  in 
Ex  parte  Broussard,  74  Tex:  Cr.  349,  169  S.  W.  667,  majority  uphold- 
ing Beaumont  City  Ordinance,  art.  991,  declaring  it  unlawful  to  main- 
tain s^k-pens  within  three  hundred  feet  of  private  residence  or  hotel 
irithout  permit  from  city  council. 

Constitutionality  of  statutes  or  ordinances  regulating  sale  of  milk. 
Note,  4  Ann.  Gas.  119. 

Statute  empowering  board  of  health  to  regulate  production  and 
distribution  of  food  as  invalid  delegation  of  legislative  power. 
Note,  Ann.  Oba.  1913E,  1000. 

Constitutionality  of  discriminations  in  food  laws.  Note,  31  L.  R.  A. 
(N.  8.)  662. 

199  TJ.  S.  564^69,  60  L.  Ed.  811,  26  Sap.  Ct.  154,  8JOIJ  ▼.  DSESCHEL. 

lAnda  wltUn  Indemnity  Itmita  of  railroad  grant,  notwithstanding  filing 
of  lists  of  selection  by  railroad,  are  gnbject  to  settlement  under  pre-emption 
or  homestead  laws  until  selections  are  approved  by  Secretary  of  Interior. 

Approved  in  Svor  v.  Morris,  227  U.  S.  527,  57  L.  Ed.  625,  33  Sup.  Ct. 
385,  holding  title  acquired  by  railroad  or  its  assignee  to  lieu  lands 
selected  after  homestead  right  had  attached,  is  held  in  trust  for  settler; 
Osbom  V.  Froyseth,  216  U,  S.  575,  676,  578,  54  L.  Ed.  622,  628,  30  Sup. 
Ct.  420,  where  railroad  fails  to  comply  with  statutory  requirements 
and  selection  of  lieu  lands  within  indemnity  limits  is  rejected,  subse* 
quent  selection  does  not  relate  back,  but  homestead  rights  initiated 
before  second  selection  have  priority;  Brandon  v.  Ard,  211  U.  S.,  22, 
58  L.  Ed.  73,  29  Sup.  Ct.  1  (affirming  74  Kan.  434,  118  Am.  St.  Rep. 
321,  87  Pac.  369),  holding  lands  within  indemnity  limits  of  railroad 
grant  under  act  of  1863  are  open  to  settlement  under  homestead  laws 
until  selections  to  fill  deficiencies  in  place  limits  are  approved  by  Sec- 
retary of  Interior  after  filing  of  definite  map  of  location,  and  prior  un- 
authorized withdrawal  of  such  lands  does  not  affect  rights  of  settlers; 
Daniels  v.  Wagner,  205  Fed.  239,  125  C.  C.  A.  93,  holding  selector 
of  lieu  lands  under  Forest  Reserve  Act  of  1897  acquires  no  vested 
right  by  filing  deed  of  relinquishment  and  selection  papers,  which  will, 
before  approval  by  land  commission,  cut  off  subsequent  and  intervening 
rights;  Sawyer  v.  Gray,  205  Fed.  162,  holding  under  Forest  Reserve 
Act  of  1897,  selector  of  lieu  lands  by  filing  application  acquires  interest 
in  lands  which  will  support  suit  to  charge  patentee  as  trustee,  where 
Land  Department,  through  mistake  of  law  or  fact,  fails  to  act  on  his 
application ;  Hoyt  v.  Weyerhaeuser,  161  Fed.  328,  329,  330,  88  C.  C.  A. 
404,  holding:  entry  under  Timber  and  Stone  Act  of  1878  of  land  within 
indemnity  limits  of  railroad  grant  made  before  approval  by  Secretary 
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of  Interior  of  railroad 's  selection  of  Bueh  land  as  lien  land,  vests  entire 
beneficial  interest  in  entryman  and  patent  to  railroad  is  held  in  imst 
for  entryman  and  his  grantees;  Clearwater  Timber  Co.  y*  Shoshone 
Coontyi  155  Fed.  625,  holding  lands  selected  as  lien  lands  under  Forest 
Reserve  Act  of  1897,  prior  to  approval  of  selection  by  Secretary  of 
Interior,  are  not  taxable  by  State;  United  States  v.  Chicago  etc.  Ry. 
Co.,  148  Fed.  891,  selection  and  filing  of  lists  of  swamp-lands  by  State 
authorities  of  Iowa,  did  not  withdraw  such  lands  from  public  lands  nor 
prevent  their  passing  under  railroad  grant;  Northern  Pac.  Ry.  Co.  v. 
Wass,  104  Minn.  413,  414,  415,  418,  419,  116  N.  W.  938,  940,  holding 
lands  within  indemnity  limits  of  railroad  grant  are  subject  to  entry 
by  homesteader  before  approval  by  Secretary  of  Interior,  and  denying 
recovery  by  railroad  of  quarter-section  so  entered;  Johnson  v.  Lincoln 
County,  50  Mont.  257,  146  Pac.  472,  holding  lands  selected  as  lieu  land 
under  Forest  Reserve  Act  of  1897,  are  not  taxable  by  State  prior  to 
approval  of  selection  by  land  commissioner;  Morrow  v.  Warner  Valley 
Stock  Co.,  56  Or.  340,  101  Pac.  181,  holding  swamp-land  was  subject  to 
entry  under  pre-emption  law  prior  to  its  segregation  by  Secretary  of  In- 
terior under  authority  of  Swamp-land  Acts ;  dissenting  opinion  in  Weyer- 
haeuser V.  Hoyt,  219  U.  S.  406,  407,  55  L.  Ed.  272,  273,  31  Sup.  Ct.  300, 
majority  holding  railroad's  right  to  lieu  lands  selected  was  superior 
to  those  of  purchaser  under  Timber  and  Stone  Act  who  filed  pending 
final  decision  of  Secretary  of  Interior  as  to  validity  of  selections; 
dissenting  opinion  in  Robson  v.  Commissioner  of  State  Land  Office, 
148  Mich.  22,  111  N.  W.  910,  majority  holding  right  of  Houghton  county 
to  select  swamp-lands  under  act  of  1863  is  not  affected  by  laches  or 
lapse  of  time. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  Wass,  219  U.  S.  427,  428, 
55  L.  Ed.  281,  31  Sup.  Ct.  321,  and  Weyerhaeuser  v.  Hoyt,  219  U.  S. 
384,  385,  386,  393,  394,  396,  56  L.  Ed.  260,  261,  263,  264,  31  Sup.  Ct. 
300,  both  holding  railroad's  right  to  lieu  lands  selected  was  superior 
to  those  of  purchaser  under  Timber  and  Stone  Act  who  filed  pending 
final  decision  of  Secretary  of  Interior  as  to  validity  of  selections; 
Southern  Pac.  R.  Co.  v.  Arnold,  162  Cal.  733,  124  Pac.  833,  holding 
selection  by  railroad  of  public  lands  free  from  other  claims  within 
indemnity  limits  of  grant  vests  in  railroad  right  to  land  against  third 
*  persons  attempting  thereafter  to  initiate  rights ;  Morris  v.  Svor,  118 
Minn.  349,  136  N.  W.  854,  holding  homesteader  in  possession  of  land 
when  sftleotion  of  indemnity  land  was  initiated,  but  making  no  effort 
to  acquire  title  under  homestead  law  for  more  than  twelve  yean  after 

i  such  selection,  is  barred  by  laches. 

i 

199  V.  8.  570-579,  60  L.  Ed..  314,  26  Sup.  Ot.  157,  BUSSIAK-AMSUOAN 

!  PACKING  OO.  ▼.  UNITED  STATES. 

f  Mere  settlement  npon  public  lands  without  taking  some  stepa  re^ulzttd 

by  law  to  initiate  settler's  rights  thereto,  is  wholly  inoperative  against 

United   States. 
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Approved  in  Utah  Power  etc  Co.  v.  United  States,  230  Fed.  334, 
340,  144  C.  C.  A.  470,  holding  power  company  acquired  no  right  to  un- 
appropriated public  land  of  United  States  in  Utah  by  exercise  of  power 
of  eminent  domain  under  State  statute;  Union  Pac.  R.  Co.  v.  City  of 
Gredey,  189  Fed.  7,  110  C.  G.  A.  571,  grant  of  right  of  way  four  hun- 
dred feet  wide  over  public  land  by  act  of  1864  was  absolute  grant  in 
praesenti  remaining  as  float  until  definite  location  of  road,  and  mere 
settlement  upon  land  under  pre-emption  law  did  not  defeat  such  grant ; 
United  States  v.  Hanson,  167  Fed.  886,  888,  93  C.  C.  A.  371,  (revers- 
ing 167  Fed.  889),  holding  Reclamation  Act  of  1902  contains  no  recog- 
nition of  right  of  settler  on  unsurveyed  public  land  precluding  with- 
drawal of  such  land  thereunder  for  use  in  construction  of  irrigation 
works,  nor  is  there  such  provision  of  act  of  1906,  and  settler  has  no 
right  which  He  can  oppose  to  taking  of  land  for  such  purpose. 

Distinguished  in  United  States  v.  Hanson,  167  Fed.  889,  93  C.  C.  A. 
371,  holding  rights  of  settler  in'  possession  of  unsurveyed  public  land 
for  eleven  years  before  enactment  of  Reclamation  Act  of  1902,  pre- 
clude withdrawal  of  such  land  for  irrigation  project. 

Although  occupation  and  cultivation  of  public  lands  with  view  to  pre- 
emption confers  preference  over  othen  in  purchase  of  such  lands  hy  bona 
fide,  settler,  which  will  enable  him  to  protect  his  possession  against  other 
individuals,  it  does  not  confer  vested  right  in  land  as  against  United  States. 
Approved  in  United  States  v.  Buchanan,  232  U.  S.  77,  58  L.  Ed.  514, 
34  Sup.  Ct.  237,  holding  interference  with  possessory  right  of  home- 
steader living  on  land  is  not  punishable  under  Federal  statute  ap- 
plicable only  to  public  lands  subject  to  entry;  Sawyer  v.  Osterhaus, 
212  Fed.  776,  holding  title  of  State  to  land  under  Bwamp-land  Act  of 
1850  is  inchoate  until  definite  identification  of  lands,  and  plaintiff  in 
ejectment  relying  upon  conveyance  from  State  eannot  recover  lands 
reserved  by  United  States  for  naval  base  before  such  identification. 

Under  act  of  1884  providing  civil  government  for  Alaika,  section  8 
simply  recognised  fights  of  Indians  in  possession  of  land  at  time  of  its 
enactment  and  reserved  to  them  power  to  acquire  title  thereto  after  future 
legislation  by  Congress. 

Distinguished  in  Worthen  Lumber  Mills  v.  Alaska  Juneau  G.  Min. 
Co.,  229  Fed.  969,  144  C.  C.  A.  248,  holding  Act  of  1884,  §  8,  did  not 
prevent  Indians  in  possession  of  land  in  Alaska  at  time  of  its  enact- 
ment from  alienating  their  possessory  rights. 

199  U.  B.  579,  50  I..  Sd.  316,  26  Sup.  Ct.  159,  BOYAI.  PACXINa  CO.  T. 
UKITED  STATES. 

Occupation  and  cultivation  of  public  lands  by  settler  confers  noi  vested 
light  as  against  United  States. 

Approved  in  United  States  v.  Chicago  etc.  Ry.  Co.  of  Idaho,  207  Fed. 
171,  holding  valid  temporary  withdrawal  of  public  land  for  forest  re- 
Rerve  by  departmental  officials  pending  examination  and  survey,  under 


\ 
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act  of  1891,  authorizing  President  to  make  .withdrawal,  and  railroad 
organized  subsequent  to  withdrawal  order  obtains  no  rights  under  act 
of  1875  by  filing  map  of  location  of  road. 


199  U.   8.   680-581,   60   I^   IBd.   317,   26   Sup.   Ot.    161,   AI.EZANDES   ▼. 
OSOLLOTT. 

Althougli  writ  of  prohibition  will  lie  to  inferior  court  when  it  ia  acting 
beyond  its  Jurisdiction,  such  writ  will  only  issue  where  thMe  is  no  other 
remedy. 

Approved  in  Hall  v.  Ames,  182  Fed.  1014,  holding  State  court  had 
acquired  exclusive  jurisdiction  of  stockholder's  suit  to  enjoin  sale  of 
stock  transferred  to  trust  company,  and  dismissing  suit  to  enjoin  such 
sale  in  Federal  court;  In  re  Dahlgren,  30  App.  D.  C.  596,  denying  pro- 
hibition where  lower  court  notwithstanding  pendency  of  petition  to 
probate  will,  makes  summary  order  framing  issue  for  jniy  to  deter- 
mine whether  decedent  died  intestate;  In  re  Macfarland,  30  App.  D.  C. 
392,  granting  writ  of  prohibition  on  petition  of  commissioners  of  Dis- 
trict of  Columbia  to  prohibit  Supreme  Court  of  District  from  acting 
upon  petition  of  gas  company  to  ascertain  value  of  its  plant  as  basis 
for  increase  of  its  capital  stock  as  provided  by  act  of  Congress  of  1896; 
People  V.  Trial  Term,a84  N.  Y.  32,  76  N.  E.  732,  writ  of  prohibition 
restraining  further  proceedings  does  not  issue,  as  matter  of  right, 
where  defendant  has  remedy  by  appeal;  Pendley  v.  Allen,  45  Okl.  511, 
145  Pao.  1157,  denying  writ  of  prohibition  to  prohibit  court  from  pro- 
ceeding further  where  petitioner  has  adequate  remedy  by  appeal  to 
District  Court  from  refusal  of  justice  of  peace  to  discharge  attach- 
ment for  failure  to  require  attachment  bond. 

Prohibition  as  process  for  review  and  correction  of  errors.     Note, 
Ann.  Gas.  1918D,  594. 

Right  to  review  void  judgrment,  decree  or  order  by  appeal  or  writ 
of  error.    Note,  20  Ann.  Oaa.  277. 

Right  to  appeal  from  void  judgment,  decree  or  order.    Note,  33 
L.  R.  A.  (N.  S.)  734. 

199  U.  8.  581-592,  50  L.  Ed.  317,  26  8up.  Ot.  150,  ECLIPSE  BIOYCLE  CO. 
V.  FABBOW. 

Not  cited. 


199  XT.  S.  593-598,  50  !■.  Ed.  322.  26  8up.  Ot.  159,  MINNESOTA  IBON  CO. 
V.  KLINE. 

If  State  statute  as  Interpreted  by  State  court  ia  not  within  prohibi- 
tion of  Fourteenth  Amendment,  Federal  Supreme  Ootirt  will  not  interfere 
with  construction  adopted  by  State  court. 

Approved  in  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  172  Fed.  836.  97 
C.   C.  A.  251,  holding  California   Civil  Code,   §  5.36,  authorizing  tele- 
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graph  companies  to  construct  lines  along  public  roads  includes  tele- 
phone corporations  in  view  of  provision  of  Pol.  Code,  §  4480,  that 
four  codes  are  to  be  construed  as  one  code  and  of  decision  of  California 
Supreme  dourt  that  Penal  Code,  §  591,  includes  telephone  in  word 
''telegraph." 

MlnnMota  statute  of  1894,  constmed  hj  State  court  to  be  confined  to 
dangers  peculiar  to  railroads,  wliich  abolishes  fellow-senrant  role  in 
actions  for  injuries  by  employees,  and-  excepts  from  its  provisions  injuries 
received  in  construction  of  new  road,  or  part  of  road,  not  open  to  pubUc 
use,  is  not  within  prohibitions  of  Fourteenth  Amendment. 

Approved  in  Easterling  Lumber  Co.  v.  Pierce,  106  Miss.  681,  64 
South.  464,  4  N.  C.  C.  A.  210,  and  Easterling  Lumber  Co.  v.  Pierce, 
235  U.  S.  382,  59  L.  Ed.  281,  35  Sup.  Ct.  133,  both  upliolding  laws  of 
Mississippi  1908  abrogating  fellow-servant  rule  as  to  railroads  and 
others  using  dangerous  agencies;  Aluminum  Co.  v.  Ramsey,  222  U.  S. 
256,  56  L.  Ed.  189,  32  Sup.  Ct.  76, 1  N.  C.  C.  A.  186,  upholding  Arkansas 
"fellow-servant  law"  of  1907,  making  railroads  and  coal-mining  cor- 
porations liable  for  injuries  or  death  of  employees  resulting  from  negli^ 
gence  of  employer  or  other  employees;  Louisville  etc.  R.  R.  Co.  v. 
Melton,  218  U.  S.  55,  54  L.  Ed.  929,  30  Sup.  Ct.  676,  upholding  Indiana 
employers'  liability  statute  of  1893  subjecting  railroads  to  special  rule 
as  to  doctrine  of  fellow-servants;  Armour  Packing  Co.  v.  Lacy,  200 
U.  S.  235,  60  K  Ed.  457,  26  Sup.  Ct.  232,  equal  protection  of  laws  not 
denied  meat-packing  house  by  tax  on  local  business,  where  persons 
selling  meat-packing  products  in  same  locality  not  taxed;  Central  Trust 
Co.  V,  George  Lueders  &  Co.,  221  Fed.  832,  137  C.  C.  A.  387,  upholding 
Kentucky  Statutes,  §  2487,  giving  lien  to  employees  and  materialmen 
on  property  assigned  for  benefit  of  creditors;  Watson  v.  St.  Louis  etc. 
Ey.  Co.,  169  Fed.  947,  upholding  Federal  Employers'  Liability  Act  of 
1908;  Smeltzer  v.  St  Louis  etc.  R.  Co.,  158  Fed.  659,  660,  666,  upholding 
Camiack  Amendment  of  1906  to  Interstate  Commerce  Act;  St.  Louis 
etc.  Ry.  Co.  v.  State,  86  Ark.  524,  112  S.  W.  152,  upholding  act  of  1905 
requiring  railroads  to  maintain  sheds  over  tracks  at  division  points, 
where  work  of  building  or  repairing  railroad  equipment  is  pennanontly 
done;  Board  of  Commrs.  of  Johnson  Co.  v.  Johnson,  173  Ind.  87,  89 
N.  E.  594,  upholding  tax  law  of- 1903  making  distinction  between  incor- 
porated and  unineorporated  banks;  Commonwealth  v.  Libbey,  216  Mass. 
358,  Ajol  Gas.  1915B,  659,  49  L.  R.  A.  (N.  S.)  879,  103  N.  E.  924,  up- 
holding Statutes  of  1910,  c.  445,  requiring  employer  advei-tisiug  during 
strike  to  mention  fact  that  strike  exists;  In  re  Opinion  of  Justices, 
209  Mass.  607,  610,  612,  96  N.  E.  315,  316,  1  N.  C.  C.  A.  574,  upholding 
workmen's  compensation  bill  of  1911;  Sonsmith  v.  Pere  Marquette  R. 
Co.,  173  Mich.  85,  138  N.  W.  359,  upholding  public  acts  of  1909  with- 
drawing from  common  carrier  defenses  of  fellow-servant,  assumed  risk, 
and  contributory  negligencft,  in  actional  for  injuries  to  employees ;  State 
Xrx— 36 
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ez  rel.  City  of  Minneapolis  v.  St.  Paul  etc.  Ry.  Co.,  98  Minn.  397,  120 
Axil  St.  B^p.  581,  8  Ann.  Oas.  1047,  28  L.  R.  A.  (N.  8.)  298,  108  N.  W. 
266,  holding  railroad  takes  charter  subject  to  right  of  State  to  impose 
upon  it  obligation  to  construct  at  its  own  expense,  suitable  crossings 
over  new  streets  and  highways;  American  Tobacco  Co.  v.  Missouri  Pac. 
Ry.  Co.,  247  Mo.  458, 157  S.  W.  525,  holding  void  ordinances  of  St.  Louis 
requiring  depression  of  railroad  tracks  and  separation  of  certain  grade 
crossings;  Hawkins  v.  Smith,  242  .Mo.  696,  147  S.  W.  1044,  upholding: 
Missouri  Rev.  Stats.,  §§  5440,  5444,  making  mine  owners  liable  for 
injuries  to  employees  resulting  from  negligence  of  fellow-servants; 
Borgnis  v.  Falk  Co.,  147  Wis.  353,  37  L.  R.  A.  (N.  S.)  489,  133  N.  W. 
217,  3  N.  C.  C.  A.  676,  upholding  workmen's  compensation  law  of 
1911. 

Distinguished  in  Steams  ft  Culver  Lumber  Co.  v.  Fowler,  68  Fla.  367, 
50  South.  682,  denying  recovery  for  injuries  received  as  result  of  neg- 
ligence of  foreman  of  log  train  in  signaling  movements  of  machine  used 
in  loading  such  train. 

Constitutionality  of  Workmen's    Compensation  Act.    Note,  Ann. 
Gaa.  1912B,  175. 

Validity    of    statute    abrogating    fellow-servant    rule.     Note,    12 
Ii.  R.  A.  (N.  8.)  1044. 

Miscellaneous.  Cited  in  Stevenson  Iron  Min.  Co.  v.  Kibbe,  205  U.  S. 
537,  51  L.  Ed.  920,  27  Sup.  Ct.  790,  affirming  judgment  on  authority  of 
principal  case ;  Glos  ▼.  Chicago,  226  U.  S.  599,  57  L.  Ed.  375,  33  Sup.  Ct. 
112,  dismissing  for  want  of  jurisdiction* 

199  n.  8.  699,  60  I..  Ed.  327,  26  8ap.  Ot  746,  WATKIN8  ▼.  AMEBIOAN 
NAT.  BANK  OF  DENVER. 

Cited  in  Lovell  y.  Isidore  Newman  ft  Son,  227  U.  S.  423,  57  L.  Ed.  582, 
33  Sup.  Ct.  375,  and  Richey  v.  Cleveland  etc,  R.  Co.,  176  Ind.  560,  47 
L.  It.  A.  (N.  8.)  121,  96  N.  E.  700. 

199  XJ.  8.  602,  60  L.  Ed.  328,  26  Bop.  Ot.  748,  DEUIHANTT  T.  PITKOr. 

Cited  in  Appeal  of  Murdoch,  81  Conn.  688,  129  Am.  St.  Rep.  281,  72 
Atl.  293. 


199  XT.  8.  602,  60  L.  Ed.  329,  26  Bnp.  Ot.  749,  OANTWEUt  Y.  MXSSOUBI. 

Cited  in  State  v.  Livingston  Concrete  Bldg.  etc.  Co.,  34  Mont.  583, 
9  Ann.  Gas.  204,  87  Pac.  983. 

Constitutionality  of  statutes  limiting  length  of  day's  labor.    Note, 
11  Ann.  Caa.  90. 

Construction  of  constitutional  provisions  relative  to  titles  of  stat- 
utes.   Note,  Ann.  Oas.  1915A,  80. 

Extrinsic  evidence  to  show  unconstitutionality  of  statute.    Note, 
L.  R.  A.  1915D,  460. 
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199  V^  8.  604,  SO  L.  Sd.  8S0»  26  Sup.  Ot  761,  MOBUB  TRAKSPOBTA- 
TIQN  OO.  ▼.  MDBII.B. 

Cited  in  Lovell  v.  Isidore  Newman  ft  Son,  227  U.  S.  423, 57  L.  Ed.  682. 
33  Sup.  Ct.  375. 

199  U.  S.  607,  60  I..  Sd.  331,  26  Sap.  Ot  747,  HABBI80N  T.  BEMIKaTOK 
PAPEB  CO. 

Cited  in  Republic  Iron  etc.  Co.  v.  Carlton,  189  Fed.  136. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  428,  449. 

Alteration  of  stockholders'  liability  as  impairment  of  contract  ob- 
ligation.   Note,  L.  B.  A.  1915B,  807. 

199  IT.  S.  608,  60  I*.  Ed.  331,  26  Bnp.  Ot.  749,  THISSELIt  T.  XTNITED 
STATES  BOBBIN  Hi  SHUTTIS  OO. 

Cited  in  Swindell  ▼.  Youngstown  Sheet  &  Tube  Co.,  230  Fed.  443. 

199  U.  &  609,  60  Ii.  Ed.  332,  26  Sup.  Ot  760,  AHEBIOAN  SEWAOE  DIS- 
POSAL OO.  OF  BOSTON  ▼.  PAWTUOKET. 

Cited  in  McClintock  y.  City  of  Pawtuoket,  209  Fed.  361, 126  C.  C.  A. 
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200  UNITED  STATES. 


900  U.  a  1-8,  60  Ii.  Bd.  848,  26  8ap.  Ot.  220,  XJKITSD  nATBB  EX  BEL. 
DBUBT  T.  LEWIS. 

Federal  court  wlU  only  Interfere  in  ezceptlonel  drcunstancet  with 
Jnrisdicttoa  of  State  court  laj  writ  of  lutbOM  eorpiiB  to  difldMige  prisoner. 
Approved  in  Frank  y.  Mangam^  237  U.  S.  326,  69  L.  Ed.  980,  35 
Sap.  Ct.  582,  refusing  to  discharge  on  habeas  corpus  person  proseonted 
for  nniirder  in  State  conrt  where  verdict  of  guilty  was  not  rendered  at 
time  when  accused  was  present  in  courtroom;  Ex  parte  Tonng,  209 
U.  S.  168,  14  Ann.  Gas.  764,  18  L.  R.  A.  (N.  8.)  982,  62  L.  Ed.  752,  28 
Sup.  Ct.  441.  refusing  to  discharge  on  habeas  corpus  State  attorney 
general  committed  for  contempt  in  refusing  to  obey  order  of  Federal 
Circuit  Court,  enjoining  enforcement  of  State  rate  statute;  Urquhart  v. 
Brown,  205  U.  S.  182,  51  L.  Ed.  762,  27  Sup.  Ct.  459,  refusing  to  dis- 
charge on  habeas  corpus  person  committed  to  insane  asylum  under 
statute  providing  for  suoh  commitment  of  person  acquitted  of  crime  by 
reason  of  insanity;  Walters  v.  McKinnis,  221  Fed.  751,  discharging,  on 
habeas  corpus,  one  committed  to  insane  asylum  under  Pennsylvania 
act  of  1895  with  approval  of  court  of  quarter  sessions  without  oppor- 
tunity to  be  heard,  where  court  of  common  pleas  denied  writ  and  re- 
fused to  pass  on  validity  of  commitment  on  ground  of  lack  of  jurisdic- 
tion; Ex  fmrte  Bartlett,  197  Fed.  100,  denying  habeas  corpus  to 
release  person  arrested  for  violation  of  Wisconsin  usury  law  of  1808  as 
amended  by  laws  of  1905  and  laws  of  1907 ;  Ex  parte  Bass,  192  Fed.  426, 
denying  release  on  habeas  corpus  of  agent  selling  goods  within  State 
witliout  license  in  violation  of  statute,  where  proceedings  are  pending 
in  United  States  Supreme  Court  to  determine  validity  of  statute;  Ex 
parte  Counort,  168  Fed.  399,  denying  habeas  corpus  to  release  person 
convicted  of  n^lecting  and  refusing  to  cause  his  children  to  attend 
school  in  violation  of  Wash.  Laws  1909,  p.  364,  where  questions  as  to 
sufficiency  of  information,  its  verification,  and  whether  law  conflict«« 
with  State  Constitution  are  local;  Ex  parte  Roach,  166  Fed.  346,  deny- 
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ing  release  on  habeas  corpus  of  person  indicted  in  State  court  for  break- 
ing and  entering  private  office  and  stealing  money,  postage  stamps  and 
other  property,  immediately  npon  discharge  from  penitentiary  after 
sei-ving  term  for  breaking  and  entering  building  used  as  postoffice  with 
intent  to  commit  larceny;  United  States  v.  Lipsett,  156  Fed.  70,  releas- 
ing on  habeas  corpus  military  general  arrested  on  warrant  issued  by 
State  magistrate,  where  homicide  of  pedestrian  was  accidental,  and 
guard  was  acting  in  discharge  of  duty  in  pursuing  esCapin^  prisoner; 
State  V.  Southern  Ry.  Co.,  145  N.  C.  515,  13  L.  R.  A.  (N.  S.)  966,  59 
S.  E.  577,  holding  fact  that  suit  is  pending  in  Federal  court  to  restrain 
enforcement  of  State  rate  statute  is  no  defense  to  prosecution  for  vio- 
lation of  statute,  and  Federal  court  has  no  jurisdiction  to  enjoin  such 
prosecution,  but  arresting  judgment  where  it  is  clear  no  criminal  offense 
was  alleged  in  indictment. 

200   U.   8.   9-12,  60  L.  Ed.   346,   26  Sup.   Ct.   210,   AUSBIOHT   r.    NEW 
MEXIOO  EX  BEL.  aAMDOVAI.. 

Matter  in  dlspvte  In  proceeding  in  quo  warranto  is  alleged  usurpation 
of.  oflce,  and  neither  liability  to  fine  on  Judgment  of  oostar  nor  elf ect  of 
such  Judgment  in  subsequent  salt  to  recover  emoluments  of  office,  makes 
that  matter  measnraUe  by  sum  or  value  in  money  within  either  section  of 
act  of  1885,  and  appeal  does  not  lie  to  Supreme  Ck>art  from  highest  terri- 
torial court. 

Approved  in  New  Mexico  v.  Denver  etc.  R.  R.  Co.,  203  U.  S.  48,  51 
L.  Ed.  85,  27  Sup.  Ct.  1,  in  action  for  damages  for  refusal  of  carrier 
to  transport  goods,  amount  in  dispute  is  right  to  have  goods  transported 
to  destination,  and  controversy  involves  money  value  within  meaning 
of  Act  of  1885,  §  2,  and  case  is  appealable  to  Supreme  Court ;  Gutierrez 
V.  New  Mexico,  202  U.  S.  614,  50  L.  Ed.  1171,  26  Sup.  Ct.  766,  dis- 
missed for  want  of  jurisdiction. 

Miscellaneous.  Cited  in  Albright  v.  Sandoval,  216  U.  S.  338,  54 
li.  Ed.  507,  30  Sup.  Ct.  318,  and  Sandoval  v.  Albright,  14  N.  M.  347, 
93  Pac.  718,  both  reciting  history  of  litigation. 

200  XT.  S.  1^22,  50  L.  Ed.  348,  26  Sup.  Ot.  216,  NUTT  V.  KNTTT. 

Party  who  insists  that  Judgment  cannot  be  rendered  against  him  con- 
sistently with  Federal  statutes,  asserts  right  and  inununity  unde^r  such 
statutes  within  meaning  of  Revised  Statutes,  section  709,  although  statutes 
may  not  give  him  right  that  could  be  enforced  in  direct  suit  against 
adversary. 

Approved  in  Sage  v.  Harape,  235  IT.  S.  104,  59  L.  Ed.  150,  35  Sup.  Ct. 
94,  defendant  in  action  in  State  court  for  breach  of  contract  for  con- 
veyance of  land,  relying  upon  invalidity  of  contract  under  act  of  Con- 
gress of  1887  restricting  alienation  of  lands  of  Indian  allottees,  is 
entitled  to  review  by  Federal  Supreme  Court  of  State  court's  judsrnicnt 
for  damages;   Straus  v.  American  Publishers'  Assn.,  231   U.   S.   234, 
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Ann.  Cm.  1915A,  369,  L.  R.  A.  1915A,  1099,  58  L.  Ed.  199,  34  Sup.  Ct. 
84,  denial  by  State  court  of  contention  that  agreement  was  beyond 
authority  of  copj^ight  act  and  of  Sherman  Anti-trust  Act  gives  Federal 
Supreme  Court  jurisdiction;  Kansas  City  Southern  Ry.  Co.  v.  C.  H. 
Albers  Commission  Co.,  223  U.  S.  591,  56  L.  Ed.  565,  32  Sup.  Ct.  316, 
holding  Federal  right  was  asserted  by  railroad's  insistence  that  collec- 
tion of  proportional  rate  in  conformity  with  Interstate  Commerce  Act 
and  disregarding  agreement  for  special  rate  on  interstate  shipment  gave 
shipper  no  right  of  recovery,  and  denial  of  right  gave  Supreme  Court 
jurisdiction  to  review  judgment  of  State  court;  Sylvester  v.  Washing- 
ton, 215  U.  S.  85,  54  L.  Ed.  105,  30  Sup.  Ct.  25,  Supreme  Court  has 
jurisdiction  under  section  709,  Revised  Statutes,  to  review  judgment  of 
State  court  sustaining  validity  of  deed,  where  plaintiffs  specially  set 
up  its  invalidity  under  Oregon  Donation  Act  of  1860 ;  St.  Louis  etc.  Ry. 
Co.  V.  Taylor,  210  U.  S.  293,  52  L.  Ed.  1067,  28  Sup.  Ct.  616,  denial  of 
defendant's  claims  as  to  construction  of  Safety  Appliance  Act  of  1893 
in  action  for  death  gives  Federal  Supreme  Court  jurisdiction  to  review 
judgment  of  State  court  for  plaintiff;  £au  Claire  Nat.  Bank  v.  Jackman, 
204  U.  S.  532,  51  L.  Ed.  604,  27  Sup.  Ct.  391,  applying  rule  in  action  by 
trustee  to  recover  preference  under  section  60b  of  Bankruptcy  Act 
of  1898;  Illinois  Central  R.  R.  Co.  v.  McKendree,  203  U.  S.  525,  51 
L.  Ed.  303,  27  Sup.  Ct.  153,  Supreme  Court  has  jurisdiction  to  review 
judgment  of  State  court  allowing  damages  for  infection  of  cattle  based 
on  violation  of  quarantine  regulation,  where  defendant  sets  up  invalid- 
ity of  statute  of  1903  and  order  <nade  under  its  authority,  and  judg- 
ment of  State  court  necessarily  held  statute  and  order  valid;  Rector 
V.  City  Deposit  Bank  Co.,  200  U.  S.  412,  50  L.  Ed.  530,  26  gup.  Ct. 
289,  certificate  of  State  court  of  last  resort  may  serve  to  remove  doubt 
whether  rights  under  bankruptcy  law  were  relied  upon  in  affirming  suit 
brought  by  trustee. 

Distinguished  in  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Mc- 
Whirter,  229  U.  S.  287,  57  L.  Ed.  1190,  33  Sup.  Ct.  858,  majority  holding 
in  action  for  death  based  on  Hours  of  Service  Act  of  1907  and  Em- 
ployers' Liability  Act  of  1908,  denial  of  claim  that  there  is  no  evidence 
to  show  liability  under  Federal  law,  is  renewable  as  inherently  involv- 
ing oi)eration  of  Federal  law. 

Contract  for  attorney's  senrices  in  prosecathig  daim  against  govern- 
ment, in  so  far  as  it  gave  lien  for  compensation  before  allowance  of  daim, 
is  void  under  section  3477,  Bevised  Statutes,  but  iirovision  of  contract  for 
payment  of  specified  percentage  of  amount  allowed  is  valid. 

Approved  in  National  Bank  of  Commerce  v.  Downie,  218  U.  S.  354, 
80  Aim.  Oas.  1116,  54  L.  Bd.  1068,  31  Sup.  Ct.  89,  holding  undei* 
section  3477,  Revised  Statutes,  assignments  of  claims  against  United 
States,  by  bankrupt,  before  claims  have  been  allowed  and  war- 
rant issued  are  void,  not  only  as  against  United  States,  but 
as   against  creditors,  and  claims  pass  to  trustee  in  bankruptcy;   Na- 
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tional  Bank  of  Commerce  of  Seattle  v.  Downie,  161  Fed.  841,  88 
C.  C.  A.  657y  holding  assignment  by  bankrupt  of  claims  against  United 
States,  under  contracts  partially  performed,  as  security  for  loan  from 
bank  was  ineffective  under  Revised  Statutes,  §  3477,  and  claims  pass 
to  trustee  in  bankruptcy  for  benefit  of  general  creditors;  Parish  v.  Mc- 
Gowan,  39  App.  D.  C.  198,  upholding  provision  of  contract  stipulating 
tor  payment  of  given  percentage  of  amount  recovered  to  attorney  for 
services  in  presenting  ice  claim  against  government,  although  further 
])rovision  giving  attorney  lien  on  amount  recovered  is  void  under  sec- 
tion 3477,  Revised*  Statutes. 

Distinguished  in  McGowan  v.  Parish,  237  U.  S.  292,  295,  69  L.  Ed. 
962,  963,  35  Sup.  Ct.  543,  holding  consent  decree  under  which  amount 
of  allowed  claim  was  paid  into  court,  was  waiver  of  jurisdictional  ob- 
jections and  rendered  irrelevant  question  as  to  whether  contract  created 
lien  upon  proceeds  of  ice  claim  within  Revised  Statutes,  §  3477,  and 
allowing  claim  for  attorney's  services  in  presenting  ice  claim  against 
govenfment. 

Validity  of  an  agreement  by  which  compensation  depends  on  suc- 
cess in  procuring  public  contract.     Note,  L.  R.  A.  1916C,  824. 

Agreement  to  pay  for  attorney's  services  in  prosecuting  claim  against 
government,  specified  percentage  of  amount  allowed,  did  not  giTe  attorney 
interest  in  claim. itself,  but  only  established  agreed  basis  of  settlement  of 
attorney's  compensation  after  allowance  and  payment  of  daim. 

Approved  in  McGowan  v.  Parish,  237  U.  S.  300,  69  L.  Ed.  966,  35  Sup. 
Ct.  543,  holding  contracts  stipulating  for  payment  for  attorney's  ser- 
vices in  presenting  ice  claim  against  government  may  be  resorted  to  as 
basis  for  calculating  compensation  for  services  irrespective  of  validity 
as  assignments  under  Revised  Statutes,  section  3477;  Hegness  v.  Chil- 
berg,  224  Fed.  33,  139  C.  C.  A.  492,  holding  contract  of  partnership 
to  bid  for  mail  contract  in  name  of  one  partner  and  carry  out  same 
is  not  rendered  void  under  section  3477,  Revised  Statutes,  prohibiting 
assignment  of  claims  against  United  States  by  provision  in  agreement 
for  indorsement  of  warrants  by  one  partner  to  other;  Taylor  v.  Whar- 
ton, 43  App.  D.  C.  109,  contract  to  pay  attorney  retaining  fee  and  given 
percentage  of  amount  recovered  is  not  such  definite  appropriation  of 
fund  as  to  create  equitable  lien  upon  fund;  Thurston  v.  Bullowa,  42 
App.  D.  C.  22,  agreement  to  pay  attorney  one-third  of  sum  recovered 
on  claim  against  estate  as  compensation  for  services  is  not  such  assign- 
ment 01  distinct  percentage  of  fund  as  to  render  it  enforceable  as  at- 
torney's lien ;  Andrewes  v.  Haas,  214  N.  Y.  258,  108  N.  E.  424,  attorney 
rendering  services  under  contract  for  contingent  fee,  upon  discontin- 
uance of  litigation,  is  entitled  to  recover  only  for  value  of  services 
rendered. 

DistinpTuishcd  in  Parish  v.  McGowan,  39  App.  D.  C.  198,  204,  holding 
contract  for  attorney's  services  in  presenting  ice  claim  stipulating  for 
payment  ot  specified  percentage  of  amount  recovered  is  not  admissible 
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in  evidence  as  to  reasonable  value  of  services  of  attorney  superseded 
without   cause. 

200  U.  8.  22-^,  50  L.  Ed.  353,  26  Sup.  Ct.  224,  KNOXVILLE  WATER  CO. 
▼.  KNOZVILIJS. 

Where  ayerments  of  bill  set  forth  facts  on  which  corporation  insists 
that  agreement  under  which  it  constructed  and  is  operating  plant,  gave  it 
exclusive  right,  and  that  obligation  of  its  contract  will  be  impaired  by 
threatened  action  of  city  in  constructing  independent  and  competing  water- 
works, case  is  one  arising  under  Oonstltution  of  United  States. 

Approved  in  The  Fair  v.  Kohler  Die  etc.  Co.,  228  U.  S.  26,  57  L,  Ed. 
718,  33  Sup.  Ct.  410,  holding  Circuit  Court  properly  took  jurisdiction 
of  suit  for  infringement  of  patent  based  upon  claim  of  right  under 
patent  law;  Nelson  v.  Murfreesboro,  179  Fed.  908,  holding  Federal 
court  has  jursidiction  of  suit  to  enjoin  enforcement  of  ordinance  en- 
acted under  legislative  authority,  where  such  ordinance  impairs  obliga- 
tion of  prior  contract  made  by  city. 

Distinguished  in  American  Tel.  &  Tel.  Co.  v.  New  Decatur,  176  Fed. 
138,  holding  Federal  court  has  no  jurisdiction  to  enjoin  enforcement  of 
ordinance  requiring  telephone  company  to  remove  poles  and  wires  from 
streets,  enacted  without  legislative  authority,  as  impairment  of  prior 
ordinance  granting  franchise  to  telephone  company,  where  such  ordi- 
nance merely  repudiates  contract  and  does  not  create  antagonistic 
rights  or  duties. 

Statutory  grants  of  property,  franchises,  or  privileges  in  which  govern- 
ment or  public  has  interest  are  to  be  construed  strictly  in  favor  of  public, 
and  whatever  Is  not  unequivocally  granted  is  withheld;  nothing  passes  by 
implication. 

Approved  in  Meridian  v.  Farmers'  Loan  etc.  Co.,  143  Fed.  71,  6  Ann. 
Gas.  599,  74  C.  C.  A.  221,  reaffirming  rule;  Southern  Wisconsin  Ry.  Co., 
V.  Madison,  240  U.  S.  461,  60  L.  Ed.  74S,  36  Sup.  Ct.  402,  holding  ordi- 
nance requiring  railway  company  to  pave  with  asphalt  between  rails, 
and  one  foot  on  outside  of  them,  is  not  impairment  of  franchise  con- 
tract; Mercantile  Trust  etc.  Co.  v.  Columbus,  203  U.  S.  222,  51  L.  Ed. 
208,  27  Sup.  Ct.  83,  holding  Federal  Circuit  Court  had  jurisdiction  of 
suit  to  enjoin  construction  of  municipal  waterworks,  where  bill  of  trus- 
tee of  bondholders  of  water  company  alleged  impairment  of  franchise 
contract  of  1881,  by  ordinance  and  act  of  legislature  of  Georgia  of  1902 ; 
Blair  v.  Chicago,  201  U.  S.  473,  50  L.  Ed.  831,  26  Sup.  Ct.  427,  constniinp: 
Chicago  street  railway  franchises;  Seaboard  Air  Line  Ry.  Co.  v.  Raleigh, 
219  Fed.  579,  holding  ordinance  of  1881,  granting  use  of  sidewalk  for 
city  block  to  railroad  for  tracks  as  facility  for  delivering  cotton  to  com- 
press company  was  revocable  license,  and  denying  injunction  to  restrain 
enforcement  of  ordinance  of  1913  requiring  removal  of  tracks;  Wash- 
ington-Oregon Corp.  v.  Chehalis,  202  Fed.  595,  holding  provision  of 
franchise  ordinance  contracting  for  hydrants  and  agreeing  that  city 
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would  not  contract  with  any  other  person  for  water  supply,  does  not 
preclude  city  from  constructing  its  own  waterworks  daring  term  of 
franchise;  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  893,  holding 
act  of  1866  granting  land  to  railroad  with  proviso  that  lands  may  be 
sold  to  actual  settlers  only  in  quantities  not  exceeding  one  quarter- 
section  and  at  price  not  exceeding  two  dollars  and  a  half  per  acre,  does 
not  create  trust  in  favor  of  settlers  and  enforceable  against  railroad; 
Boise  City  v.  Boise  Artesian  etc.  Water  Co.,  186  Fedi  709,  108  C.  C.  A. 
523,  holding  ordinance  of  1890  granting  franchise  to  lay  water-pipes 
in  streets  without  specifying  term  is  license  revocable  at  will,  and  ordi- 
nance of  1906  imposing  license  fee  is  valid;  Monett  Electric  Light  etc. 
Co.  V.  Incorporated  City  of  Monett,  186  Fed.  374,  dismissing  suit  to 
enjoin  city  from  constructing  light  plant  at  instance  of  light  company 
operating  under  void  contract  for  exclusive  franchise;  City  of  Shelby- 
ville  V.  Glover,  184  Fed.  239,  106  C.  C.  A.  376,  holding  section  768  (5) 
Kentucky  Statutes,  giving  railroad  right  to  construct  road  upon  high- 
way or  street  and  across  any  railroad  or  canal,  relates  to  complete 
crossing  made  necessary  by  continuous  road,  ai)d  does  not  apply  to  switch 
or  by  extending  from  track  in  street  to  lot  adjoining  same;  Central 
Trust  Co.  V.  Municipal  Traction  Co.,  169  Fed.  312,  municipal  ordinance  of 
1893  consenting  to  consolidation  of  street  railways  whose  franchises 
expire  at  different  dates,  does  not  extend  franchise  of  particular  line 
beyond  term  of  original  grant  to  that  line;  Sunset  TeL  &  Tel.  Co.  v. 
Pasadena,  161  Cal.  273,  118  Pac.  799,  holding  words  ''telegraph  corpo- 
rations" in  Civil  Code,  §  536,  prior  to  its  repeal  and  re-enactment  in 
1905  authorizing  telegraph  corporations  to  construct  lines  along  public 
roads  or  highways,  did  not  include  telephones  absolutely  unknown  at 
time  of  its  enactment;  Phoenix  Water  Co.  v.  City  Council  of  Phoenix, 
9  Ariz.  433,  84  Pac.  1096,  denying  injunction  to  restrain  city  from  issn- 
insr  bonds  to  construct  waterworks;  Patton  v.  Los  Angeles,  169  Cal. 
533,  147  Pac.  145,  holding  adverse  possession  of  tide-land  devoted  to 
public  use  is  not  only  ineffectual  against  public  easement,  but  also  upon 
title  to  land;  Matter  of  Russell,  163  Cal.  678,  Ann.  Oaa.  1914A,  152, 
126  Pac.  878,  holding  grant  in  article  XI,  section  19,  prior  to  amendment 
of  1911,  authorizing  any  corporation  organizing  to  supply  city  with 
light  to  use  streets  for  its  pipes,  is  effective  only  when  actually  used. 
and  city  may  prescribe  conditions  under  which  extensions  may  be  made ; 
Clark  V.  Los  Angeles,  160  Cal.  39,  116  Pac.  725,  holding  provision  of 
Conibtitution,  art.  XI,  §  19,  authorizing  use  of  streets  for  laying  conduits 
to  supply  city,  not  having  municipal  plants,  with  light  or  water,  does 
not  give  existing  electric  company  exclusive  franchise  so  as  to  preclude 
city  from  establishing  competing  plant;  State  ex  rel.  County  Atty.  y. 
Des  Moines  City  Ry.  Co.,  159  Iowa,  276,  140  N.  W.  444,  holding  fran- 
chise contract  was  not  g^ant  in  perpetuity,  nor  for  life  of  original  gran- 
tee, but  was  for  thirty  years,  or  ambiguous,  and  in  later  case  could  not 
be  made  perpetual  by  construction  of  acts  of  parties,  or  estoppel;  la  ro 
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American  Transfer  Co.,  237  Pa.  245,  85  Atl.  145,  eompany  possessing 
powers  under  act  o£  1866  to  provide  machinery  for  transmission  of  prop- 
erty on  surface  of  eajrth  or  under  it,  and  under  act  of  1868  supple- 
mentary to  former  act  and  providing  that  nothing  therein  should  be 
eonstrned  to  prohibit  transmission  of  persons  in  its  pneumatic  tubes, 
cannot  exercise  power  of  eminent  domain  to  obtain  right-  of  way  to 
transmit  electric  power;  Norfolk  etc.  Traction  Co.  v.  Norfolk,  116  Va. 
173,  Ann.  Caa.  1914I>,  1067,  78  8.  E.  546,  holding  provision  of  charter 
requiring  railway  to  keep  portion  of  streets  occupied  by  tracks  well 
paved  and  in  good  repair  without  exi>ense  to  city,  required  railway  to 
keep  pace  with  progress  of  city  and  to  conform  its  pavements  to  those 
of  city;  dissenting  opinion  in  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  172 
Fed.  840,  97  C.  C.  A.  251,  majority  holding  under  decision  of  California 
Supreme  Court  that  Penal  Code,  §  591,  making  it  penal  offense  to  in- 
jure maliciously  telegraph  line  includes  telephone  lines,  and  under  sec- 
tion 4480,  Political  Code,  that  four  codes  are  to  be  construed  as  though 
parts  of  one  statute,  provision  of  Civil  Code  for  construction  of  tele- 
graph  lines  along  State  highways  includes  telephones,  and  telephone 
company  may  maintain  poles  and  wires  in  city  streets  without  obtaining 
franchise  therefor;  dissenting  opinion  in  Pennsylvania  Water  Co.  v. 
Pittsburg,  226  Pa.  640,  75  Atl.  951,  majority  holding  ordinance  of  bor- 
ongfa  granting  franchise  without  limit  of  time  authorizing  water  com- 
pany to  construct  waterworks  exhausts  its  power  to  supply  itself  with 
water  or  to  construct  its  own  water  plant,  and  contract  is  binding  upon 
city  annexing  borough. 

Distinguished  in  Russell  v.  Sebastian,  233  U.  S.  205,  Ann.  Oas.  19140, 
1282,  58  L.  Ed.  921,  34  Sup.  Ct.  517,  holding  grant  to  gas  company  to 
lay  pipes  in  street  under  article  XI,  section  19,  of  California  Constitu- 
tion, is  not  accepted  foot  by  foot  as  pipes  are  laid,  but  in  its  entirety, 
and  amendment  of  1911  to  Constitution,  and  Los  Angeles  ordinances  of 
1911  and  1912,  adopted  thereunder,  are  ineffectual  under  contract  clause 
of  Federal  Constitution  to  impair  rights  of  gas  company  to  continue 
to  lay  pipes ;  Central  Trust  Co.  v.  George  Lueders  &  Co.,  221  Fed.  837, 
137  C.  C.  A.  387,  holding  bankrupt's  business  of  preparing  for  trade, 
cherries  known  as  Maraschino  cherries,  was  that  of  conducting  ''manu- 
facturing establishment ''  within  Kentucky  Statutes,  §  2487,  which  gives 
lien  to  employees  and  persons  furnishing  materials  for  such  business,  as 
such  statute  is  remedial  and  should  be  liberally  construed;  Shreveport 
Traction  Co.  v.  Shreveport,  122  La.  9,  129  Am.  St.  Rap.  345,  47  South. 
43,  ordinance  granting  franchise  to  street  railway  for  fifty  yeara  and 
establishing  fares  cannot  be  impaired  by  subsequent  ordinance  changine 
fares. 

Provision  of  contract  between  municipality  and  water  company  author- 
izing latter  to  erect  waterworks,  that  dty  would  not  grant  same  privileges 
to  any  other  peison  or  corporation,  does  not  preclude  city  from  construct- 
ing and  maintaining  its  own  waterworks. 
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Approved  in  Madera  Waterworks  v.  Madera,  228  U.  S.  456,  57  L.  Ed. 
919,  33  Sup.  Ct.  571  (affirming  185  Fed.  284,  293),  holding  provisions  of 
California  Constitution,  art.  XI,  §  19,  together  with  art.  XIV,  §§1, 2,  and 
Act  of  1881,  §§  1, 7, 8,  do  not  import  eontract  that  private  person  or  cor- 
poration constructing  waterworks  shall  not  be  subject  to  competition  from 
public  source,  and  denying  injunction  to  restrain  city  from  constructinjc: 
public  waterworks;  Vicksburg  v.  Vicksburg  Watei-works  Co.,  202  U.  S. 
469,  50  L.  Ed.  1111,  26  Sup.  Ct.  660,  reserved  right  to  alter  charter  does 
not  authorize  legislature  to  empower  municipality  to  construct  water- 
works of  its  own  during  term  of  exclusive  franchise;  Puget  Sound  Trac- 
tion, Light  etc.  Co.  v.  Tacoma,  217  Fed.  270,  holding  ordinance  granting? 
franchise  to  electric  company,  providing  that  city  had  right  at  any  time 
to  require  placing  of  wires  underground  to  same  extent  as  such  require- 
ment was  made  of  other  persons  or  corporations,  does  not  preclude 
city  from  requiring  placing  of  wires  underground,  although  city  itself 
maintaiiis  wires  above  ground;  Washington-Oregon  Corp.  v.  Chehalis, 
202  Fed.  595,  596,  holding  provision  of  ordinance  granting  franchise 
to  water  company  and  contracting  for  hydranU  that  city  would  not 
contract  with  any  other  person  or  corporation  for  supply  of  water,  does 
not  preclude  city  from  constructing  its  own  water  system  during:  term 
of  franchise;  McNeil  v.  South  Pasadena,  166  Cal.  156,  48  L.  R.  A.  (N.  S.) 
138,  135  Pac.  33,  franchise  ordinance  requiring  interurba«  •^silway  to 
pave  one-fourth  of  street  area  does  not  preclude  city  from  paving  entire 
width  of  street,  even  though  apportionment  of  eost  involves  difficulties; 
Muskegon  Traction  etc  Co.  v.  Muskegon,  167  Mich.  340,  132  N.  W.  1064, 
holding  Musk^on  charter  as  amended  by  Loc.  Acts  1901,  permitting 
city  to  establish  electric  light  plant  does  not  impair  vested  rights  of 
company  holding  unexpired  franchise ;  Norfolk  v.  Norfolk  County  Water 
Co.,  113  Va.  307,  309,  74  S.  E.  228,  conveyance  by  real  estate  company 
to  water  company  of  right  to  lay  pipes  in  streets  to  which  real  estate 
company  reserved  fee,  covenanting  that  it  would  grant  such  right  to 
others,  does  not  preclude  city  to  whom  real  estate  company  conveyed 
all  its  reserved  rights  in  plat,  save  as  granted  to  others,  from  laying 
water-mains. 

Distinguished  in  Ashland  Waterworks  Co.  ▼.  Ashland,  230  Fed.  261, 
holding  franchise  ordinance  providing  for  option  to  purchase  is  not 
impaired  by  provision  of  Kentucky  Constitution,  §  157,  adopted  there- 
after limiting  indebtedness  city  may  incur,  and  option  to  purchase  could 
only  be  exercised  in  accordance  with  such  section;  Southern  Bell  TeL 
&  Tel.  Co.  V.  Birmingham,  211  Fed.  711,  holding  ordinance  repealing 
prior  ordinance  purporting  to  make  effective  contract  establishing  tele- 
phone rates  for  period  of  yeai-s  on  ground  that  contract  of  first  ordi- 
nance was  ultra  vires  and  invalid,  without  substituting  other  rates,  is 
not  impairment  of  contract,  and  denying  injunction  to  restrain  enforce- 
ment of  second  ordinance;  Mercantile  Trust  etc.  Co.  v.  Columbus.  161 
Fed.  142,  holding  franchise  ordinance  granting  waterworks   company 
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exclusive  riglit  precludes  city  from  constructing  waterworks;  Omaha 
Water  Co.  v.  Omabu,  147  Fed.  9,  8  Ann.  Oaa.  614»  12  L.  R.  A.  (N.  S.) 
736,  77  C.  C.  A.  267,  water  rate  ordinance  agreed  upon  between  city 
and  water  company  is  contract  and  order  to  reduce  rate  impaired  its 
obligation;  Mitchell  v.  Tulsa  Water  etc.  Co.,  21  Okl.  258,  95  Pac.  966, 
holding  ordinance  granting  water  company  exclusive  right  to  maintain 
waterworks  for  purpose  of  supplying  streets,  lanes,  alleys,  squares  and 
public  places  with  water,  and  for  extinguishment  of  fires,  does  not 
preclude  city  from  constructing  waterworks  for  domestic  and  industrial 
purposes. 

Right  of  municipality  to  establish  competing  water  plant.  Note, 
Ik  R.  A.  19150,  446,  446. 

Impairment  of  ordinance  granting  privil^e  as  impairment  of  eon- 
tract  obligation.    Note,  Ann.  Oas.  1916A,  902. 

Power  of  State  to  annul  its  contract  by  legislative  act.  Note,  Ann. 
Oas.  1915B,  137. 

Impairment  of  constitutional  right  of  public  service  corporation 
to  use  streets  by  amendment  to  Constitution*  Note,  Ann.  Oas. 
19140,  1288. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Con- 
stitution against  impairdkent  of  obligation  of  contracts.  Note, 
12  Ann.  Oas.  504. 

Miscellaneous.  Cited  in  Woodward  Cotton  Co.  v.  City  of  Woodward, 
232  U.  S.  716,  58  L.  Ed.  812,  34  Sup.  Ct.  331,  affirming  judgment  on  au- 
thority of  principal  case;  Glenwood  Light  etc.  Co.  v.  Qlenwood  Springs, 
231  U.  S.  735,  58  L.  Ed.  45Si,  34  Sup.  Ct.  315,  dismissing  appeal  on 
authority  of  principal  case. 

200  U.  8.  3a-47,  60  !■.  Ed.  361,  26  Sup.  Ot.  249,  0WEN8BOB0  WATER- 
W0BX8  00.  T.  OWENSBORO. 

Salt  to  rajeln  diversioii  bj  dty  of  funds  which  it  bad  collected  for 
tsq^yers  under  legislatiye  authority  for  specified  object^  bnt  which  were 
xu»t  applied  to  that  object,  on  theory  that  such  failure  of  duty  will  ulti- 
mately Increaae  taxes  and  deprive  taxpayers  of  property  without  due 
process,  is  not  within  Federal  Jurisdiction. 

Approved  in  Fourier  v.  McEinzie,  147  Fed.  280,  upholding  Federal 
jurisdiction  of  suit  by  citizens  of  other  States  to  determine  their  shares 
ia  estate  of  decedent  where  none  of  property  has  passed  into  hands  of 
administrator. 

200  IF.  8.  48-57,  50  !•.  Ed.  365,  26  8ttp.  Ot.  214»  PEORIA  QAS  h  ELEOTRIO 
CO.  V.  PEORIA. 

Not  cited. 


: 


A 


200  U.  S.  57-70 


NOTES  ON  U.  S.  REPORTS. 


574 


200  IT.  S.  57-70,  50  L.  Ed.  367,  26  Sup.  Ot.  186,  OUABDIAK  TBITST  ft 
DEPOSIT  CO.  y.  FISHES. 

One  may  acquire,  by  contract,  oi^ortanity  for  acts  and  conduct  in 
which  parties  other  than  those  with  whom  he  contracts  are  interested,  and 
for  negligence  in  which   he  is  liable  in  damages  to  such  other  parties. 

Approved  in  Glidden  v.  Goodfellow,  124  Minn.  105,  144  N.  W.  430, 
landlord  expressly  contracting  to  keep  premises  in  repair  is  liable  for 
injury  to  third  person,  lawfully  upon  premises,  for  negligent  failure 
to  keep  property  in  repair;  Petit  v.  West  Jersey  etc.  R.  Co.,  86  N.  J.  L. 
300,  90  Atl.  1101,  refusal  to  charge  that  duty  of  railroad  to  public  wan 
fully  performed  by  furnishing  suitable  appliances  was  proper  in  action 
for  injuries  to  pedestrian  crossing  track  resulting  from  sudden  lowering 
of  gates  without  warning;  I.  M.  Pace  Mule  €o.  v.  Seaboard  Air  Line  Ry. 
.  Co.,  160  N.  C.  221,  76  S.  E.  515,  holding  shipper  may  recover  full  value 
for  loss  of  interstate  shipment  through  carrier's  negligence. 

Water  company  constructing  public  waterworks  under  contract  with 
city  to  supply  citizens  with  water  is  under  implied  Obligation  to  use  reason- 
able care;  and  if  through  its  negligence  injury  results  to  individual,  it  be- 
comes liable  to  him  for  damages,  and  action  is  for  tort  and  not  for  breach 
of  contract. 

Approved  in  Mugge  v.  Tampa  Waterworks  Co.,  52  Fla.'  384,  120  Am. 
St.  Rep.  207,  6  L.  R.  A.  (N.  S.)  1171,  42  South.  85,  and  Morton  v.  Wash- 
ington Light  etc.  Co.,  168  N.  C.  585,  84  S.  E.  1020,  both  following  rule; 
Trust  Co.  of  America  v.  Norfolk  etc.  Ry.  Co.,  183  Fed.  806,  holding  rail- 
road property  sold  in  foreclosure  proceeding  in  Federal  court  is  subject 
to  claim  of  judgment  against  railroad  in  State  court  for  injuries  to 
passenger,  although  claim  is  not  filed  in  foreclosure  proceeding;  Knuth 
V.  Butte  Elec.  Ry.  Co.,  148  Fed.  75,  railroad  and  employee  may  be  joined 
as  defendants  where  joint  negligence  is  alleged  to  have  caused  injury, 
and  in  such  cases  cause  is  not  separable  for  purposes  of  removal. 

Distinguished  in  Ellis  v.  Birmingham  Waterworks  Co.,  187  Ala.  558, 
65  South.  807,  8  N.  C.  C.  A.  620,  HoUoway  v.  Macon  etc.  Water  Co., 
132  Ga.  395,  64  S.  E.  334,  Braden  v.  Water  Supply  Co.,  18  N.  M.  182, 
135  Pac.  83,  and  German  Alliance  Ins.  Co.  v.  Home  Water  Supply  Co., 
226  U.  S.  233,  234,  42  L.  R.  A.  (N.  S.)  1000,  57  L.  Ed.  201,  33  Sup.  Ct. 
226  (affirming  174  Fed.  766,  767,  772,  99  C.  C.  A.  258),  all  holding  tax- 
payer cannot  recover  from  water  company  damages  resulting  from  its 
negligence  in  failing  to  perform  contract  with  municipality  to  supply 
water  for  extinguishment  of  fires;  Brame  v.  Light,  Heat  &  Water  Co., 
95  Miss.  34,  48  South.  729,  1  N.  C.  C.  A.  300,  holding  water  company 
cutting  off  water  supply  for  thirty  minutes  to  repair  hydrant  without 
notifying  patron  is  not  liable  for  damages  resulting  from  fire  set  out 
by  explosion  of  gas-heater;  dissenting  opinion  in  Morton  v.  Washing- 
ton Light  etc.  Co.,  168  N.  C.  590,  591,  594,  699,  84  S.  E.  1023,  1024, 
1025,  majority  holding  citizens  whose  property  is  destroyed  by  fire  may 
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recover  from  water  company  failing  to  furnish  sufficient  pressure  as 
required  by  its  contract  with  city,  as  contract  was  for  their  benefit. 

Denied  in  Ancrum  v.  Camden  Water  etc.  Co.,  82  S.  C.  298,  21  L.  R.  A. 
(N.  S.)  1029,  64  S.  E.  156,  water  company  is  not  liable  to  citizen  for 
loss  of  property  by  fire  through  its  n^ligence  in  failing  to  furnish  suffi- 
cient water  pressure,  where  contract  with  city  was  not  made  expressly 
for  benefit  of  citizens;  Greenville  Water  Co.  v.  Beckham,  55  Tex.  Civ. 
92,  118  S.  W.  893,  water  company  contracting  to  furnish  water  to  city 
for  domestic  and  manufacturing  purposes,  and  for  extinguishment  of 
fires,  is  not  liable  to  citizen  for  loss  of  property  by  fire  through  negli- 
gence in  failing  to  furnish  sufficient  pressure. 

Liability  of  water  company,  under  contract  with  municipality,  for 
fire  loss  sustained  by  private  citizen.    Note,  9  Ann.  Oas.  1071. 

Water  company's  liability  for  loss  to  individual  by  failure  to  com- 
ply with  contract  with  municipality.  Note,  6  L.  R.  A.  (N.  S.) 
1171. 

Section  1255  of  North  Carolina  Code  la  not  penal  statute  to  be  con- 
Btmed  strictly,  but  remedial  In  Its  nature,  and  to  be  construed  liberally 
to  carry  Into  effect  Intention  of  legislature,  and  provide  adequate  remedy 
intended. 

Approved  in  Atlantic  Coast  Line  R.  Co.  v.  Macon  Grocery  Co.,  166 
Fed.  203,  92  C.  C.  A.  114,  under  Revisal  North  Carolina  1905,  §  1131, 
providing  mortgages  of  corporations  shall  not  exempt  property  or  earn- 
ings from  execution  for  satisfaction  of  judgment  for  labor  or  mate- 
rials, assets  of  corporation  being  administered  through  receivership  are 
subject  to  claims  for  labor,  and  such  claims  may  be  given  priority  over 
mortgage;  Chaa.  S.  Riley  ft  Co.  v.  W.  L.  Sears  ft  Co.,  156  N.  C.  268, 
72  S.  £.  368,  holding  under  Revisal  1905,  §  1206,  judgment  for  wages 
declaring  lien  on  coiporation's  assets,  has  priority  over  rights  of  credi- 
tor who  has  purchased  part  of  property  and  given  bond  to  pay  prior 
lien  on  assets  and  may  be  paid  by  receiver  or  collected  from  purchaser 
on  bond. 

200  V.  8.  71-76,  50  L.  Ed.  374,  26  Sup.  Ot.  195,  HOWARD  T.  PESBIN. 

Acquisition  of  title  by  adverse  possession  or  prescription  to  land 
acquired  by  railroad  for  raiboad  purposes  but  not  within  its 
rights  of  way.    Note,  21  Ann.  Gas.  163. 

Appropriation  of  percolating  waters  on  public  lands.  Note,  21 
L.  R.  A.  (K.  S.)  77. 

200  tr.  8.  76-86,  50  li.  Ed.  377,  26  8up.  Ot.  220,  KOLZE  Y.  HOADLEY. 

Provision  of  act  of  1888,  prohibiting  Federal^  courts  to  entertain  suits 
by  assignee  to  recover  contents  of  chose  in  action  unless  sach  suit  could 
hmre  been  brought  in  Federal  court  by  assignor,  is  prohibition  against  suit 
upon  assigned  il|^  of  action. 
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Approved  in  Brown  t.  Fletcher,  235  O.  S.  598,  69  L.  Bd.  378,  35  Snp. 
Ct.  154,  holding  section  24,  Judicial  Code,  does  not  deprive  District 
Court  of  jurisdiction  to  enforce  interest  nnder  assignment  of  cestui  qnc 
troBt's  interest  in  estate;  Oak  Qrove  Const.  Co.  v.  Jefferson  County, 
219  Fed.  860,  135  C.  C.  A.  528,  holding  act  of  1888  does  not  apply  to 
action  by  Alabama  corporation  on  Tennessee  contract  for  public  worlv 
for  Tennessee  county,  assigned  to  corporation  by  Tennessee  partner- 
ship, to  recover  on  disputed  items  accruing  subsequent  to  assignment : 
Farr  v.  Hobe-Peters  Land  Co.,  188  Fed.  14,  110  C.  C.  A.  160,  holding 
suit  to  quiet  title  to  land  and  for  cancellation  of  tax  deeds,  by  as- 
signee of  mortgage  and  certificate  of  purchase  in  foreclosure  proceed- 
ings, is  Bnit  to  recover  contents  of  choses  in  action  within  act  of  1888. 

Suit  to  foreclose  mortgage  Is  within  InUbltloD  of  act  of  1888,  and  can 
only  b«  malatalned  wbere  aaalgnor  was  competent  to  file  UU. 

Approved  in  Power  &  Irrigation  Co.  of  Clear  Lake  v.  Capay  Ditch 
Co.,  226  Fed.  640,  141  C.  C.  A.  390,  liolding  mortgagor's  biU  to  redeem 
land  based  upon  effect  imposed  by  State  statute  upon  instrument  exe- 
cuted by  complainant's  predecessor  to  defendant,  and  upon  convey- 
ance of  legal  title  by  trustees  of  complainant's  predecessor  to  complain- 
ant, is  suit  based  upon  chose  in  action  within  prohibition  of  section  24, 
Judicial  Code;  Farr  v.  Hobe-Peters  Land  Co.,  188  Fed.  16, 110  C.  C.  A. 
160,  holding  limitation  of  act  of  1888  does  not  extend  to  intermediate 
assignees,  and  Federal  court  has  jurisdiction  upon  averments  and  proof 
that  both  mortgagee  and  immediate  assignor  of  complainant  were  en- 
titled to  bring  suit  to  quiet  title  to  land. 

Under  act  of  1B88,  Mil  or  othar  plaadlng  mnrt  cont&ln  averment  Bboir- 
InK  that  suit  could  have  been  maintained  by  assignor  If  no  atatgnmant  liad 
been  mode. 

Approved  in  Moore  Bros.  Glass  Co.  t.  Drevet  Mfg.  Co.,  154  Fed.  739, 
holding  in  snit  by  payee  of  chose  in  action,  where  it  appears  there 
were  intermediate  assignments,  payee's  present  interest  must  be  shown. 

26    Bnp.    Ot.    132,    OASIFBEi;!.    v. 

Oonrt  mnst  of  Ita  own  motion  detaimlne  whether  enactment  of  mib- 
se<Lnant  statnte  so  obvionsly  Dad  effect  of  relieving  plalntUfs  In  error  from 
bnrden  imposed  by  Judgment  below  as  to  caoM  redarol  qoetUoa  to  becotne 
moot  one. 

Approved  in  Great  Northern  Ry.  Co.  v.  United  States,  155  Fed.  949, 
84  C.  C.  A.  93,  holding  section  1  of  Elkins  Act  of  1903,  in  so  far  as  it 
provided  for  punishment  of  carriers  knowingly  granting,  or  shippers 
knowingly  receiving  rebates,  concessions,  or  discrimination  from  legal 
lates,  was  not  repealed  by  Hepburn  Act  of  1906. 

Fourteenth  Amendment  does  not  deprive  State  of  power  to  bnrden 
right  to  Inherit,   and  Caltforala  inherltsnce   t'z  laws  of   1893   wlta    Its 


577         HERKICK  v.  BOQUILLAS  LAND  ETC.  CO.    200  U.  S.  96-102 

amendniMits,  and  act  of  1905  «•  not  Tendered  ▼old  by  fact  tliAt  near 
relatiret  hf  aiBnity  &re  yref erred  to  collateral  relatlYes 

Approved  in  Mark  v.  District  of  Columbia,  37  App.  D.  C.  568,  S7  L.  R.  A. 
(N*.  8.)  440,  upholding  provision  of  act  of  Congress  1910  imposing 
wheel  tax  on  automobiles  in  District;  In  re  Fox's  Estate,  154  Mich.  12, 
117  N.  W.  561,  upholding  Public  Acts  1903,  p.  277,  No.  196,  imposing 
inheritance  taxes,  exempting  transfers  to  lineal  heirs  of  personalty  less 
than  two  thousand  dollars;  In  re  McKennan's  Estate,  27  S.  D.  145, 
Ann.  Cas.  1913D,  746,  S3  L.  R.  A.  (K.  8.)  620,  130  N.  W.  37,  uphold- 
ing inheritance  tax  law  (Session  Laws  1905,  e.  64) ;  dissenting  opinion 
in  Chanler  v.  Kelsey,  205  U.  S.  480,  51  L.  Ed.  889,  27  Sup.  Ct.  650, 
majority  upholding  inheritance  tax  law  of  New  York  of  1897  as  applied 
to  exercise  of  power  of  appointment,  although  power  was  created  prior 
to  act. 

Inheritance  taxation — ^Its  leading  features.    Note,  127  Am.  Bt.  Bep. 
1049,  1050. 

Constitutionality  of  succession  taxes.    Notes,  12  Ann.  Oas.  953;  33 
L.  R  A  (N.  8.)  598. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  89. 

200  V.  &  96-102,  50  L.  Ed.  388,  26  Sop.  Ot.  192,  HBSBIOX  v.  BOQTJILIiAS 
I^ANB  h  CATTLE  OO. 

On  appeal  from  territorial  Sapreme  Oonrt,  jurisdiction  of  Federal 
Supreme  Oonrt  is  limited  to  determining  whether  findings  support  judg- 
ment. 

Approved  in  Gila  Bend  Reservoir  &  Lrr.  Co.  v.  Gila  Water  Co.,  205 
U.  S.  282,  61  L.  Ed.  802,  27  Sup.  Ct.  495,  holding  party  failing  to  ques- 
tion jurisdiction  of  court  having  possession  of  property  cannot  on  ap- 
peal question  validity  of  order  of  sale  by  that  court,  and  denying 
rehearing;  Union  Pacific  R.  R.  Co.  v.  Laramie  Stock  Yards  Co.,  231 
U.  S.  201,  58  L.  Ed.  183,  34  Sup.  Ct.  101,  holding  act  of  Congress  of 
June  24,  1912,  permitting  State  statutes  of  limitation  to  apply  to  ad- 
verse possession  of  parts  of  railroad  right  of  way,  is  not  retrospective. 

Arizona  Bevised  Statutes  of  1901,  paragraph  2938,  requiring  action  to 
recover  land  to  he  brought  within  ten  years  is  not  retroactive  and  does 
not  apply  to  action  commenced  before  its  enactment. 

Approved  in  Hanscom  v.  Maiden  &  Melrose  Gaslight  Co.,  220  Mass. 
5,  Ann.  Obb.  1917A,  145,  107  N.  E.  428,  holding  Statute  of  1913,  c.  305, 
amending  Revised  Laws  1902,  c.  167,  §  112,  providing  that  attachments 
not  levied  on  before  debtor's  death  are  dissolved  is  not  retrospective. 

Retroactive  operation  of  statute  of  limitations.    Note,  Ajul  Oas. 
1912A,  1041,  1042,  1043. 
HX— 37 
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200  V.  8.  103-118,  60  Ii.  Ed.  SOI,  26  Sop.  Ot.  lit,  SEBSAIXB8  ▼.  BSBBL 

Under  section  11  of  the  Foraker  Act  1900,  proridiiig  for  sabstitiition 
of  United  States  money  for  Porto  Biom  monej,  indelitedneM  should  be 
paid  at  rate  of  exchange  proTided  hj  act»  sixty  cents  for  each  peso,  and 
debt  is  not  payaUe  at  rate  of  one  hundred  cents  for  each  peso. 

Approved  in  Romeu  v.  Todd,  206  U.  S.  370,  51  L.  Ed.  1098,  27  Sup.  Ct. 
724,  holding  under  provision  of  Foraker  Aet  of  1900,  §  8,  that  local 
laws  of  Porto  Rico  remain  in  force  until  repealed,  and  notwithstanding 
section  34  of  same  act,  constructive  notice  residting  from  equity  cause 
in  District  Court  for  Porto  Rico  is  inoperative  against  innocent  pur- 
chasers of  land  in  absence  of  cautionary  notice  of  pending  suit  required 
by  local  law ;  American  R.  R.  Co.  v.  Castro,  204  U.  S.  455,  51  L.  Ed.  565, 
27  Sup.  Ct.  466,  holding  assertion  of  Federal  right  which  is  frivolous 
as  to  provision  of  Foraker  Act  of  1900,  §  34,  regulating  regular  terms 
of  court  in  Porto  Rico,  does  not  give  Supreme  Court  jurisdiction  to  re- 
view judgment  of  District  Court  for  Porto  Rico. 


200  U.  8.  118-130,  50  L.  Ed.  398,  26  Sup.  Ot.  197,  MONTANA  CATHOUO 
MISSIONS   ▼.   MISSOX7LA    COUNTY. 

Existence  of  Federal  question  to  give  Federal  court  jurisdiction  must 
appear  in  complaint  by  statement  in  legal  and  logical  form,  such  as  good 
pleading  requires. 

Approved  in  Lovell  v.  Isidore  Newman  &  Son,  227  U.  S.  423,  57  L.  Ed. 
582,  33  Sup.  Ct.  375,  holding  judgment  of  Circuit  Court  of  Appeals  is 
final  in  suit  by  trustee  in  bankruptcy  on  bond  of  bankrupt. 

Federal  Oircuit  Court  has  no  jurisdiction  of  action  to  recover  taxes 
from  religloas  organization  claiming  exemption  because  its  cattle  are  used 
for  benefit  of  Indians,  ^?liere  it  is  not  sbown  that  Indians  have  legal  or 
equitable  title  to  property,  nor  legal  or  equitable  right  to  its  beneficial  use. 

Approved  in  United  States  v.  Board  of  Commrs.  of  Osage  County, 
193  Fed.  488,  holding  under  Osage  Allotment  Act  of  Congress,  1906, 
homesteads  of  deceased  allottees  all  exempt  from  taxation. 


200  U.  S.  lSO-147,  50  L.  Ed.  403,  26  Sup.  Ot.  201,  SPEEB  ▼.  COI.BEBT. 

Religious  control  exercised  over  incorporated  institutions  which  are  not 
sectarian  institutions  under  their  charters,  does  not  make  them  such  within 
statutes  invalidating  gifts  and  devises  for  religious  purposes,  unless  made 
at  least  one  month  prior  to  death  of  donor  or  testator. 

Approved  in  Baltzell  v.  Church  Home  etc.  of  Baltimore  City,  110  Md. 
265,  73  Atl.  154,  holding  testamentary  ^ft  to  incorporated  church  home 
for  poor  is  not  void  as  bequest  to  "reliprious  corporation"  without  leg:is- 
lative  sanction,  as  required  by  Declaration  of  Rights,  §  38. 

Who  may  execute  a  trust  after  the  death  of  one  or  all  of  the  trus- 
tees.   Note,  ISO  Am.  St.  Bep.  518. 
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200  U.  S.  148-164,  50  L.  Ed.  413,  26  Sup.  Ct.  171,  MEADE  ▼.  POBTIaAND. 

Although  construction  of  ordinance  hy  State  Supreme  Court  It  not  In- 
disputable, Federal  Supreme  Court  incllnee  to  agreement  with  State  Court. 
Approved  in  In  re  Floyd  v.  Hayes,  225  Fed.  265,  following  State 
court's  intei-pretation  of  South  Carolina  Recording  Act  (Civil  Code 
1912,  §  3542),  and  holding  assignments  of  accounts,  bonds,  and  mort- 
gages need  not  be  recorded  to  be  valid  against  subsequent  creditors  or 
purchasers. 

Ordinances  anthorizlng  construction  of  wharres  on  Une  of  street  ware 
permlsslTe  only  and  did  not  grant  easement  in  street,  and  construction  by 
city  under  legislatire  authority  of  approaches  to  bridge  in  manner  inter- 
fering with  access  to  wharves  ia  mere  change  of  grade  for  which  city  is 
not  liable  in  consequential  damages. 

Approved  in  Sauer  v.  New  York,  206  U.  S.  544,  51  L.  Ed.  1181,  27 
Sup.  Ct.  686,  holding  owner  of  land  abutting  on  street  is  not  deprived 
of  property  without  due  process  by  erection  of  elevated  railway  inter- 
fering with  his  easement  of  light,  air,  and  access  to  property ;  Western 
Newspaper  Union  v.  Des  Moines,  157  Iowa,  690,  140  N.  W.  368,  holding 
under  Code  Supplement  1907,  §§  771,  771a,  construction  of  viaduct 
along  street  is  not  change  of  grade  precluding  damages  for  interference 
with  abutting  owner's  access  and  obstructing  light  and  air;  Wood  v. 
Duke  Land  etc.  Co.,  165  N.  C.  370,  81  S.  E.  423,  denying  recovery  by 
.abutting  owner  for  damages  to  property  by  change  of  grade  of  street 
pursuant  to  municipal  authority,  where  work  is  not  done  in  negligent 
manner;  State  ex  rel.  Milwaukee  v.  Milwaukee  Electric  Ry.  etc.  Co.>  157 
Wis.  125,  147  N.  W.  234,  holding  provision  in  ordinance  granting  fran- 
ehise  to  street  railway  enacted  pursuant  to  Statutes  of  1913,  §  1862,  pre- 
«cribing  kind  of  pavement  to  be  used  is  r^ulation  not  contract. 

Distinguished  in  Bennett  v.  Winston-Salem  etc.  By.  Co.,  170  N.  C. 
391,  87  S.  E.  135,  railway  is  liable  for  resulting  damages  to  abutting 
owner  whose  ingress  and  egress  are  obstructed  by  negligent  manner 
•f  raising  grade  of  street,  although  railway  is  authorized  by  munici- 
pality to  change  grade. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Cas.  1915A,  901. 

200    X7.    S.    164-176^    50    I..    Xd.    421,    26    Sup.    Ct.    189,    HOWABB    ▼. 


Srroneous  decision  of  highest  State  court  acting  within  its  Jurisdiction 
furnishes  no  basis  for  claim  that  there  has  been  denial  of  due  process. 

Approved  in  Stegall  v.  American  Pigment  etc.  Co.,  263  Mo.  723,  173 
S.  W.  675,  holding  erroneous  judgment  is  not  denial  of  due  process  of 
law;  dissenting  opinion  in  Coram  v.  lugersoU,  148  Fed.  180,  78  C.  C.  A. 
303,  majority  holding  where  State  court  refused  admission  of  evidence 
because  no  cause  of  action  stated  in  complaint  and  dismissed  action 


200  U.  S.  176-178       NOTES  ON  U.  S.  REPO^ITS. 


580 


wliich  was  affirmed  on  appeal,  there  was  judgment  on  merits  barring 
second  action. 

Proyisiong  of  fifth  and  sixth  amendments  do  not  apply  to  proceedings 
in  State  courts. 

Approved  in  Buck  v.  Dick,  27  Okl.  857,  113  Pac.  921,  following  rule. 

IXie  process  clause  of  Fourteenth  Amendment  does  not  prevent  $1^'^^ 
tion  of  Kentucky  law  that  occasional  absence  of  accused  from  trial,  from 
which  no  injury  results  to  his  suhstantial  rights,  is  not  rererslMe  error. 

Approved  in  Frank  v.  Mangom,  237  U.  S.  326,  341,  59  L.  Ed.  980,  986, 
35  Slip.  Ct  582,  holding  rule  of  practice  of  Qeorgia  coorts  that  objec- 
tion to  absence  of  prison  r  from  courtroom  on  rendition  of  verdict  is 
waived  by  motion  for  new  trial  upon  other  grounds  alone,  is  not  denial 
of  due  process  of  law ;  Dowdell  v.  United  States,  221  U.  S.  331,  55  L.  Ed. 
757,  31  Sup.  Ct.  590,  holding  provision  of  Philippine  Bill  of  Rights, 
Act  of  1902,  §  5,  guaranteeing  accused  right  to  meet  witnesses  face  to 
face,  does  not  prevent  trial  judge  from  certifying,  in  absence  of  ac- 
cused, additional  record  as  to  facts  regarding  course  of  trial;  Twining 
v.  New  Jersey,  211  U.  S.  Ill,  53  L.  Ed.  Ill,  29  Sup.  Ct.  14,  holding  due 
process  clause  of  Fourteenth  Amendment  does  not  require  exemption  of 
accused  from  self-incrimination  in  States  not  having  adopted  that 
policy. 

Bight  of  indicted  person  to  inspect  grand  jury  minutes.    Note,  87 
L.  R.  A.  (N.  S.)  559. 

Miscellaneous.  Cited  in  Duval  ▼.  Louisiana,  239  U.  S.  627,  60  L.  Ed. 
474,  36  Sup.  Ct.  162,  and  Glos  v.  Chicago,  226  U.  S.  599,  57  L.  Ed.  376, 
33  Sup.  Ct.  112,  both  dismissing  for  want  of  jurisdiction. 

200  U.  a  176-178,  50  L.  Ed.  426,  26  Sup.  Ct.  207,  LOXHSVILIiE  ft  NASH- 
VILLE B.  E.  00.  ▼.  DEER. 

Full  faith  and  credit  must  he  given  to  judgment  in  garnishment  of 
deht,  against  railroad  as  garnishee,  in  State  in  which  railroad  was  trans- 
acting hnsiness  and  was  permanently  liahle  to  service  and  suit,  where  non- 
reeident  creditor  was  served  hy  publication  required  hy  State  statutes. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Hostetter,  240  U.  S.  624, 
60  L.  Ed.  830,  36  Sup.  Ct.  476,  refusal  of  West  Virginia  court  to  enforce 
for  want  of  proper  service  judgment  of  Virginia  court  in  garnishment 
proceeding  without  notice  to  employee  whose  wages  were  gamisheed, 
none  being  required  by  Virginia  law,  was  error  under  full  faith  and 
credit  clause  of  Federal  Constitution;  Planters'  Chemical  etc.  Co.  v. 
A.  Waller  &  Co.,  160  Ala.  221,  185  Abl  St  Rep.  98,  49  South.  90,  hold- 
ing in  garnishment  proceeding  where  nonresident  defendant  is  legally 
notified  by  publication  of  attachment  and  garnishment  and  did  not 
nppear,  court  may  condemn  debt  in  garnishee's  hands  to  satisfaction 
of  plaintiff's  debt,  although  personal  judgment  could  not  be  rendered 
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against  defendant;  Person  v.  Williams-Echols  Dry  Goods  Co.,  113  Ark. 
470y  169  S.  W.  224,  holding  garnishee  indebted  to  insai*ed  under  policy 
of  insurance,  who  could  have  been  sued  by  insured  or  its  creditors  in 
State,  where  it  also  does  business,  is  liable  to  process  of  garnishment, 
although  debt  was  contracted  in  another  State;  Irose  v.  Balla,  181  Ind. 
497,  104  N.  E.  854,  holding  void  warrant  of  attorney  to  confess  judg- 
ment contained  in  promissory  note  payable  in  State  does  not  violate  full 
faith  and  credit  clause  of  Federal  Constitution;  Bayer  v.  Lovelace,  204 
Mass.  329,  90  N.  E.  538,  service  of  trustee  process  on  foreign  corpora- 
tion at  usual  place  of  business  within  State  as  authorized  by  Revised 
Laws,  c.  189,  §  1,  gives  court  jurisdiction  of  debt  due  defendant,  though 
both  parties  to  suit  are  nonresidents;  Starkey  v.  Cleveland  etc.  Ry.  Co., 
114  Minn.  32,  L.  R.  A.  1915F,  880,  130  N.  W.  542,  holding  in  action  by 
resident  to  recover  damages  for  negligent  shipment  of  goods  to  point 
in  State,  debt  due  from  corporation  doing  business  in  State  to  railroad, 
not  doing  business  in  State,  is  subject  to  garnishment;  McShane  v. 
Knox,  103  Minn.  270,  20  L.  R.  A.  (N.  S.)  271,  114  N.  W.  967,  holdinjr 
court  has  jurisdiction  in  garnishment  proceeding  against   nonresident 
parties  where  defendant  and  garnishee  are  both  personally  served  while 
within  State;  Southern  Pacific  R.  Co.  v.  A.  J.  Lyon  &  Co.,  99  Miss.  192. 
Ann.  Gas.  1913D,  800,  34  L.  B.  A.  (N.  S.)  234,  54  South.  729,  holding 
court  acquires  jurisdiction  by  personal  service  of  process  on  garnishee 
within  State,  and  may  garnish  debt  due  from  him  to  plaintiffs'  debtor 
foreiprn  railroad  corporation,  regardless  of  original  situs  of  debt,  where 
garnishee  could  be  sued  in  State  by  creditor;  Morgan  v.  Mutual  Benefit 
Life  Ins.  Co.,  189  N.  Y.  458,  82  N.  E.  442,  where  foreign  insurance  com- 
pany doing  business  in  State  issues  policy  to  resident  who  assigns  it, 
with   company's  consent,  as  security  for  advanced  premiums,  subjec" 
matter  of  action  by  trustee  against  company  and  beneficiaries  to  re- 
cover amount  advanced  for  premiums,  is  personal  property  within  Code 
Civil  Procedure,  §  438,  subd.  5,  authorizing  service  of  summons  by  pub- 
lication on  nonresident  defendant;  Wierse  v.  Thomas,  145  N.  C.  267, 
122  Am.  St.  BMP.  446,  15  L.  R.  A.  (N.  S.)  1008,  59  S.  E.  60,  enjoining  ' 
resident  creditor  from  prosecuting  action  in  anotheif^ State  for  purpose 
of  evading  State  exemption  laws  and  of  nollecting  his  claim  by  subject 
ing  exempt  property  to  its  satisfaction;  Missouri  etc.  Ry.  Co.  v.  Swartz, 
53  Tex  Civ.  394,  115  S.  W.  277,  holding  jurisdiction  does  not  depend 
upon  situs  of  debt,  and  debt  may  be  garnished  in  State  in  which  gar- 
nishee is  found  and  personally  served  with  process. 

Distinguished  in  Dunlevy  v.  New  York  Life  Ins.  Co.,  204  Fed.  674, 
and  New  York  Life  Ins.  Co.  v.  Dunlevy,  241  U.  S.  521,  60  L.  Ed.  1142, 
36  Sap.  Ct.  613,  both  holding  interpleader  proceeding  by  garnishee  is 
collateral  to  original  action  and  requires  personal  service  on  judgment 
debtor,  and  judgment  of  Pennsylvania  court  and  rendered  without  such 
service  is  void  and  no  bar  to  action  in  California. 
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Wlier«  debt  ganiishable.     Note,  L.  S.  A.  1916F,  884. 
Situs  as  aSecling  juriiiiliptioa  to  garnish  debt.    Note,  3  L.  R.  A. 
(H.  S.)  611. 

200  U.  B.  17S-1S6,  60  L.  Ed.  «S8,  M  Sop.  Ot  206,  OUFCIMKATI  P.  B.  8.  * 

P.  PACKET  OO.  T.  BAT. 

0«TtlAc«te  of  bljliMt  StM«  court  Out  It  nocMMillr  conaldored  F«dortl 
qnertloiL  miad  on  to  siutaln  mlt  of  «mr  from  Federal  Boprema  Oonrt, 
wli^  record  ibowi  wu  raised,  roiaoree  olijectlon  that  nek  qnaitioii  was 
raised  too  lat«  under  local  procedure. 

Approved  in  Merchants'  Nat.  Bank  t.  Wehrman,  202  U.  8.  299,  60 
L.  Ed.  1040,  26  Sup.  Ct.  613,  State  court,  by  certificate  sUting  that  Fed- 
eral question  was  involved,  did  not  anticipate  ^orm  in  which  immunity 
was  finally  denied  national  bank. 

Contract  for  lale  of  twbIi  proridlag  for  ■ofpendcni  of  piyBent  of 
InstalUnenti  if  competition  rlsea  to  certain  belgtd  In  traflc  on  dTer  %•- 
twoan  Olilo  points  doea  not  naeessarilr  ccnteoqilate  commarca  lietween 
States  liecanae  boats  pus  over  soil  belongiug  to  Kentaeky  and  ia  iiot'"vlo- 
laUon  of  Sliennaii  Antl-trnat  Act  of  1890. 

Approved  in  New  York  t.  Sohmer,  235  U.  S.  560,  &S  L.  Ed.  560,  35 
Sup.  Ct.  162,  transportation  between  points  in  New  Yoik  is  not  inter- 
state commerce  excluded  from  taxing  power  of  State,  although  tows 
are  made  up  at  point  in  Hudson  River  below  Weehawken,  New  Jersey. 

Distinguished  in  Leavenworth  v.  Ewing,  80  Kan.  64,  101  Pac.  666, 
liolding  tax  may  be  imposed  upon  express  company  doing  business 
within  State,  althongh  packages  are  carried  for  short  distance  over  soil 
of  another  State. 

Contract  Is  not  to  be  asstuned  to  contemplate  unlawful  ratmlts  niilasi 
fair  constarnettcm  leQulrea  it  apon  establigliad  facta;  and  ^trtura  Interference 
wltb  Interstate  commerce  la  Inidgnlllcant  and  Incidental,  and  not  dominant 
purpose,  contract  Is  not  InTaUd  under  Sbennam  AnU-tmat  Act. 
■  Approved  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  66,  67,  Ann. 
Oaj).  1912D,  7S4,  34  L.  B.  A.  (H.  S.)  834,  56  L.  Ed.  647,  648,  31  Sup.  Ct. 
502,  holding  combination  to  control  trade  and  fix  price  of  petroleum 
directly  interferes  with  interstate  commerce,  and  is  violation  of  Sher- 
man Antitrust  Act  of  1890;  United  States  v.  Union  Pac.  R.  Co.,  188 
Fed.  116,  holding  purchase  by  Union  Pacific  of  stock  in  Southern  Pa- 
cific foi  purpose  of  giving  it  assured  connection  with  San  Francisco  is 
not  direct  restraint  upon  interstate  commerce,  and  is  not  in  violation 
of  Sherman  Anti-trust  Act;  Darius  Cole  Transp.  Co.  v.  White  Star  Ldne, 
186  Fed.  65,  68,  108  C.  C.  A.  165,  lease  of  vessels  by  owners  of  steamers 
on  Great  Lakes  to  another  owner  for  purpose  of  continuing  monopoly 
formerly  maintained  under  pooling  arrangement,  directly  burdens  in- 
terstate  commerce,  and  is  void  as  violation  of  Sherman  Anti-trust  Art: 
Vii-tue  V.  Creamery  Package  llfg.  Co.,  179  Fed.  118,  102  C.  C.  A.  413, 
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• 
contract  of  manufacturing  company,  whose  products  are  sold  in  inter- 
state commerce,  makfng  another  sole  agent  for  sale  of  its  products,  is 
not  violation  of  Sherman  Anti-trust  Act;  Bigelow  v.  Calumet  etc.  Min. 
Co.,  167  Fed.  732,  94  C.  C.  A.  13,  holding  purchase  by  Michigan  mining 
corporation  of  stock  of  another  corporation  operating  adjoining  mines 
within  State,  where  two  together  produce^  only  about  one-ninth  of  cop- 
per of  United  States,  was  not  direct  interference  with  interstate  com- 
merce in  violation  of  Sherman  Anti-trust  Act;  State  v.  Puluth  Board 
of  Trade,  107  Minn.  526,  544,  23  L,  E.  A.  <N,  S.\  1260,  121  N.  W.  403, 
411,  holding  rule  26  of  Duluth  board  of  trade  does  not  violate  Minnesota 
Anti-trust  Act  (Revised  Laws  1907,  §  5168),  Cumberland  Telephone  etc. 
Co.  V.  State  ex  rel.  Attorney  General,  100  Miss.  114,  39  L.  B.  A.  (N.  S.) 
277,  54  South.  674,  holding  contract  between  long  distance  and  local 
telephone  company  providing  for  connection  and  prohibiting  extension 
of  local  lines  to  conflict  with  business  of  long-distance  company,  is  not 
void  under  Code  1906,  §  5002,  as  amended  by  Laws  1908,  e.  119,  prohib- 
iting contracts  in  restraint  of  trade;  Harbison- Walker  Refractories  Co. 
v.  Stanton,  227  Pa.  64,  75  Atl.  '991,  contract  for  sale  of  brick  plant 
selling' its  products  in  several  States,  in  which  seller  covenants  not  to 
engage  in  same  business  in  same  territory  for  specified  period,  is  not 
void  as  violation  of  Sherman  Anti-trust  Act;  State  v.  Coyle,  7  Okl.  Cr. 
86,  122  Pae.  269,  holding  Sherman  Anti-trust  Act  does  not  remain  in 
force  in  Oklahoma  since  statehood;  Mannington  v.  Hocking  Valley  Ry. 
Co.,  183  Fed.  159,  arguendo. 

Distinguished  in  Steers  v.  United  States,  192  Fed.  5,  112  C.  C.  A.  423, 
holding  single  shipment  of  tobacco  in  interstate  commerce  is  not  so 
insignificant  as  to  be  only  indirect  interference  with  interstate  commerce 
within  meaning  of  Sherman  Anti-trust  Act. 

Relation  of  contract  or  combination  to  interstate  commerce  to  bring 
it  within  Federal  Anti-trust  Act.  Note,  10  L.  R.  A.  (N.  S.)  269, 
271,  275. 

Contract  made  as  part  of  sale  of  business  and  not  as  device  to  control 
commerce,  i^roviding  for  temporary  withdrawal  of  seller  from  business,  is 
not  within  letter  or  spirit  of  Shendan  Anti-tmst  Act. 

Approved  in  Darius  Cole  Transp.  Co.  v.  White  Star  Line,  186  Fed. 
65,  108  C.  C.  A.  165,  lease  of  vessels  by  owner  of  steamers  on  Great 
Lakes  to  another  owner  for  purpose  of  continuing  moi\opoly  formerly 
maintained  under  pooling  arrangement,  is  void  under  Sherman  Anti- 
trust Act;  Blount  Mfg.  Co.  v.  Yale  &  Towne  Mfg.  Co.,  166  Fed.  658, 
sale  of  patented  article  with  agreement  not  to  compete  is  not  within 
Sherman  Anti-trust  Act. 

Distinguished  in  dissenting  opinion  in  Continental  Wall  Paper  Co.  v. 
Louis  Voight  &  Sons  Co.,  212  U.  S.  269,  53  L.  Ed.  508,  29  Sup.  Ct.  280, 
majority  holding  vendee  of  goods  from  illegal  combination  in  pursuance 
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of  illegal  agreement  may  plead  illegality  as  defense  in  action  to  recover 
price  of  goods. 

Contracts  in  partial  resti-aint  of  trade,  and  modern  anti-trust  acts. 
Note,  9  L.  R.  A.  (N.  S.)  447. 

200  T7.  S.  186-196,  50  I>.  Bd.  43},  26  Sup.  Ct.  .212,  BALLMAK  T.  FAaiN. 

Person  against  wbom  criminal  proceedings  are  pending  is  no  more 
bonnd  to  produce  cash-book  upon  sulvoena  bj  grand  Jury  Uian  to  give 
testimony  to  facts  which  it  disclosed* 

Approved  in  Glickstein  v.  United  States,  222  U.  S.  141,  56  L.  Ed.  ISO, 
32  Snp.  Ct.  71,  holdins:  inmninity  afforded  by  Bankruptcy  Act  of  1898, 
§  7,  sabd.  9,  does  not  extend  to  prosecution  for  perjury  committed  by 
bankrupt  under  examination;  Wilson  v.  United  States,  221  U.  S.  377, 
Ann.  Gas.  1912D,  558,  55  L.  Ed.  778,  31  Sup.  Ct.  538,  holding  officer  of 
corporation  is  protected  by  fifth  amendment  from  self-incrimination 
by  production  of  his  books  and  papers,  but  privilesfe  does  not  extend  to 
books  of  corporation  in  his  possession;  In  re  O'Shea,  166  Fed.  182, 
holdin<2:  witness'  privilege  not  to  answer  incriminating  questions  must 
be  claimed  by  her  and  cannot  be  claimed  by  counsel,  but  denying 
motion  to  exclude  counsel  from  room  in  special  pension  examination; 
Lojran  &  Br>^an  v.  Postal  Tel.  etc.  Co.,  157  Fed.  579,  580,  upholding: 
Arkansas  act  of  1907  prohibiting  within  State  dealings  in  futures  on 
martrin  as  gambling;  United  States  v.  Praeger,  149  Fed.  484,  civilian 
subpoenaed  before  court-martial  and  refusing  to  testify  on  advice  of 
counsel,  for  fear  of  self-incrimination,  not  in  contempt;  Grunberg:  v. 
United  States,  145  Fed.  87,  76  C.  C.  A.  51,  evidence  offered  by  custom- 
house examiner  to  show  usual  practice  in  inspecting  goods  excluded  as 
immaterial  on  question  of  his  fraudulent  intent;  Commonwealth  v. 
Soutliem  Express  Co.,  160  Ky.  3,  L.  R.  A.  1915B,  918,  169  S.  W.  518, 
holding  under  State  Constitution,  §  11,  and  Federal  Constitution,  amend- 
ment 5,  person  cannot  be  required  to  produce  in  investigation  by  grand 
jury  books  and  pwipers  tending  to  incriminate  him. 

Distinguished  in  In  re  Consolidated  Rendering  Co.,  80  Vt.  77,  11  Ann. 
Ca«.  1069,  "66  Atl.  798,  holding  in  contempt  proceeding  witness  cannot 
disobey  subpoena  duces  tecum  and  refuse  to  produce  books,  and  claim 
privilege  of  guaranty   against  self-incrimination  through  attorney. 

200  TT.  8.  197-206,  50  I..  Ed.  437,  26  Sup.  Ot.  168,  UNITED  STATES,  USE 
OF  HILL  ▼.  AMERICAN  SURETY  CO. 

Act  of  1894  for  protection  of  persons  furnishing  materials  and  labor 
for  construction  of  public  works,  applies  to  persons  famishing  labor  and 
material  directly  or  indirectly  to  contractor. 

Approved  in  United  States  v.  Illinois  Surety  Co.,  226  Fed.  659,  660, 
141  C.  C.  A.  409,  holding  claimants  furnishing  labor  and  materials  to 
assignee  of  public  contract  without  knowledge  of  assignment,  were 
protected  by  bond  given  under  act  of  1894,  as  amended  in  1905. 
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Distinguislied  in  Hardaway  v.  National  Surety  Co.,  211  U.  S.  558, 
559,  561,  53  L.  Ed.  326,  327,  29  Sup.  Ct  202,  holding  person  furnish- 
ing money  and  superintending  completion  of  woric  under  government 
contract  isi  not  subcontractor  within  meaning  of  act  of  1874,  and  is  not 
enjtitled  to  recover  deficit  from  surety. 

Amendment  of  1906  to  act' of  1894  makes  provision  for  preference  In 
payment  in  favor  of  United  States,  limits  time  in  which  actions  may  be 
brovght,  provides  for  bringing  all  creditors  into  one  action,  and  for  prose- 
cntlon  of  same  in  name  of  United  States  in  Olrcnit  Coorts  of  xmited  States 
in  district  in  wliicli  contract  was  to.  be  performed,  and  not  Nowhere. 

Approved  in  Eberhart  v.  United  States,  204  Fed.  888,  123  C.  C.  A. 
180,  holding  under  act  of  1905,  no  suit  having  been  brought  against 
surety  on  public  contractor's  bond,  either  by  United  States,  or  creditors 
furnishing  labor  and  materials  within  period  limited,  surety  was  dis- 
charged, and  liability  of  surety  could  not  be  revived  by  special  act  of 
Congress. 

Statutes  Intended  to  lecnre  persons  furnishing  labor  and  materials  for 
construction  of  public  works  are  given  liberal  interpretation;  and  rule 
permitting  surety  to  stand  upon  his  strict  legal  rigkts  does  not  present  con- 
stmction  of  bond  with  view  to  determining  fair  scope  and  meaning  of 
contract  in  ligbt  of  language  used  and  surrounding  circumstances. 

Approved  in  Equitable  Surety  Co.  v.  United  States,  234  U.  S.  455, 
58  L.  Ed.  1307,  34  Sup.  Ct.  803,  holding  alterations  of  terms  of  con- 
tract for  building  schoolhouse  in  District  of  Columbia,  without  consent 
^  of  surety,  did  not  release  surety  from  oblipration  of  bond  given  under 
District  of  Columbia  Materialmen's  Act  of  1899;  United  States  Fidelity 
etc.  Co.  V.  United  States,  231  U.  S.  243,  58  L.  Ed.  208,  34  Sup.  Ct.  SS 
(affirming  189  Fed.  340,  341,  111  C.  C.  A.  71),  holding  bond  given  pur- 
suant to  act  of  1894  for  contract  for  building  stone  breakwater  covers 
claim  for  labor  at  quarry  and  for  hauling  and  delivering  stone;  Title 
Guaranty  etc.  Co.  v.  Puget  Sound  Engine  Works,  163  Fed.  174,  89 
C.  C.  A.  618,  and  Title  Guaranty  etc.  Co.  v.  Crane  Co.,  219  U.  S.  33, 
55  L.  Ed.  77,  31  Sup.  Ct.  140,  both  holding  materialmen  may  recover 
against  surety  on  contractor's  bond  for  construction  of  vessels  for 
United  States  under  act  of  1894,  as  amended  in  1905;  United  States  v. 
Ansonia  Brass  etc.  Co.,  218  U.  S.  471,  54  L.  Ed.  1115,  31  Sup.  Ct.  49, 
vessel  in  course  of  construction,  title  to  which  vests  in  government  as 
fast  as  'constructed,  cannot  be  seized  under  State  law  to  answer  private 
claims,  but  vessels  under  construction  under  contract  without  such 
stipulation  as  to  passing  of  title  are  subject  to  materialmen's  lien,  under 
State  lien  law ;  United  States  ex  rel.  James  B.  Clow  A  Sons  v.  Illinois 
Surety  Co.,  195  Fed.  309,  holding  act  of  1905  gives  to  subcontractor 
right  of  action  on  contractor's  bond  after  six  months,  in  which  gov- 
ernment alone  can  sue,  elapses,  without  regard  to  guaranties  or  stipula- 
tions for  repairs;    United  States  v.    Lynch,  192    Fed.  368,  corporate 
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surety  on  public  contractor's  bond  under  act  of  1894,  as  amended  in 
1905,  is  not  dischanced  from  liability  to  subcontractor  for  default  of 
contractor  in  payment  for  materials,  by  reason  of  extension  by  sub- 
contractor of  time  of  payment  without  knowledge  of  surety;  Central 
Trust  Co.  V.  Bodwell  Water  Power  Co.,  181  Fed.  738,  holding  under 
Revised  Statutes  of  Maine,  c.  93,  §  29,  mechanic's  lien  for  labor  or 
materials  relates  back  to  date  of  contract  under  which  labor  or  ma- 
terials are  furnished;  Mclnerney  v.  United  States,  143  Fed.  733, 
74  C.  C.  A.  655,  record  of  naturalization  proceedings  is  included 
in  Rev.  Stats.,  §  5403,  punishing  theft  or  destruction  of  public  records; 
Baglin  v.  Southern  Surety  Co.,  41  App.  D.  C.  538,  holding  surety  com- 
pany is  released  from  liability  on  bond  for  return  of  loaned  securities, 
where  parties  entered  into  agreement  by  which  borrower  was  to  return 
face  value  of  bonds  with  interest ;  United  States  v.  Bayly,  39  App.  D.  C. 
114,  41  L.  R.  A.  (N.  S.)  422,  surety  on  contract  with  municipality  for 
removal  of  ashes  is  not  liable  for  default  occurring  after  expiration 
of  original  contract  under  renewal  in  which  surety  did  not  concur; 
Lackland  v.  Renshaw,  256  Mo.  140,  165  S.  W.  315,.  surety  is  not  released 
from  liability  on  building  contractor's  bond  providing  that  valuation 
of  charges  should  be  made  by  architect,  because  architect  did  not  make 
estimates  of  cost  of  clmi^es  in  advance  of  their  allowance;  Barton  v. 
Title  Guaranty  and  Surety  Co.,  192  Mo.  App.  565,  183  S.  W.  696,  hold- 
ing surety  on  bond  for  building  contractor  is  not  released  by  excess 
of  progiess  pajonents  due  to  architect's  overvaluing  work  done,  where 
there  is  no  question  of  good  faith  of  architect  or  of  plaintiff;  St.  Louis 
V.  Hill-O'Meara  Const.  Co.,  175  Mo.  App.  561,  563,  158  S.  W.  100,  101, 
allowing  recovery  in  action  against  surety  on  bond  of  contractor  con- 
structing building  for  city  under  Revised  Statutes  1899,  §  6761,  for 
materials  furnished  to  subcontractor;  Portland  v.  New  England  Cas- 
ualty Co.,  78  Or.  201,  152  Pac.  255,  holding  bond  of  contractor  execiited 
pursuant  to  section  6266,  L.  0.  L.  (Laws  1903,  p.  256),  inures  to  benefit 
of  person  hauling  materials  under  contract  with  subcontractor;  Burton 
v.  Frank  A.  Seifert  Plaster  Relief  Co.,  108  Va.  361,  61  S.  E.  942,  allow- 
ing recovery  on  contractor's  bond  under  act  of  1894  for  labor  and  ma- 
terial furnished  under  subcontract;  dissenting  opinion  in  People  v. 
Metropolitan  Surety  Co.,  211  N.  Y.  120,  105  N.  E.  103,  majority  holding 
claim  of  materialmen  against  surety  on  bond  of  public  contractor,  which 
has  not  been  reduced  to  judgment,  cannot  be  asserted  in  insolvency  pro- 
ceeding against  surety  in  State  court;  dissenting  opinion  in  Cleveland 
Metal  Roofing  etc.  Co.  v.  Gaspard,  89  Ohio  St.  210,  L.  R.  A.  1915A,  768, 
106  N.  E.  16,  majority  holding  action  on^contractor's  bond  cannot  be 
maintained  for  payment  of  claims  for  furnishing  materials  to  subcon- 
tractors. 

Distinguished  in  State,  Use  of  South  Maryland  Bank  v.  National 
Surety  Co.,  126  Md.  293,  94  Atl.  917,  holding  bank  lending  money  to 
contractor  to  pay  for  labor  and  materials  cannot  recover  on  bond  of* 
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contractor  constructing  road  under    Laws  of  1910,  c.  721,  amending 
^oad  Law,  §  32d. 

Person  furnishing  materials  for  construction  of  public  building  is  en- 
^^•d  to  recover  on  bond  given  by  surety  company,  under  act  of  1894, 
^^ottgh  materials  were  furnished  to  subcontractor. 

-Approved  in  Illinois  Surety  Co.  v.  United  States,  240  U.  S.  224,  60 
*■•  Ed.  616,  36  Sup.  Ct.  325,  holding  action  by  subcontractors  under  act 
^*  1894,  as  amended  in  1905  in  name  of  United  States  on  public  con- 
^^tor's  bond  in  action  at  law,  not  in  equity;  Mankin  v.  United  States, 
r^5  U.  S.  537,  539,  540,  54  L.  Ed.  316,  317.  S18,  30  Sup.  Ct.  174,  allow- 
^^  recovery  in  action  on  contractor's  bond  against  surety  for  claims 
.  ^  niaterialmen  against  subcontractors  under  act  of  1894  as  amended 
^  i905;    National    Surety    Co.  v.  United    States,  228  Fed.  581,  143 
•  C.  A.  99,  allowing  recovery  in  action  on  public  contractor's  bond 
*^<fer  act  of  1894,  as  amended  in  1905,  for  materials  entering  directly 
^to  work,  but  not  for  those  indirectly  contributing  to  work;   Smith 
^'  Rosier,  169  Fed.  432,  433,  437,  441,  448,  allowing  recovery  in  action 
gainst    surety  on  contractor's  bond  for  construction  of  public    work 
given  under  act  of  1894,  as  amended  in  1905,  by  materialmen  for  ma- 
terials   furnished  to  subcontractor,  although  contractor  has  paid  sub- 
contractor in  full ;  Hardaway  etc.  v.  National  Surety  Co.,  150  Fed.  468, 
478,  80  C,  C.  A.  283,  assignment  of  interests  of  two  contractors  working 
fof    United  States  to  third  contractor,  valid  between  parties,  but  does 
^o^  attect  rights  of  government;  Pavarini  v.  Title  Guaranty  etc.  Co., 
36  ^Pp.   D.  C.  352,  AniL  Gas.  1912C,  367,  person  supplying  materials 
to  ^^^^iontractor  for  public  work  may  recover  on  bond  of  contractor 
^tv^^T  act  of  1899;  United  States  v.  United  States  Fidelity  etc.  Co., 
«3  "^t.  98,  101,  71  Atl.  1108,  1109,  reversing  directed  verdict  for  plain- 
iVu  in  action  on  public  contractor's  bond  under  act  of  1894,  for  coal 
furnished  in  connection  with  construction  of  buildings,  but  after  ex- 
piration of  time  for  completion  of  work,  since  burden  is  on  plaintiff 
to  show  extension  of  time  was  granted,  and  question  was  for  jury. 

Right  of  one  furnishing  labor  or  material  to  sue  on  bond  given 
by  contractor  to  property  owner.  Note,  Ann.  Oaa.  1916A,  761, 
762. 

Right  of  action  of  subcontractor,  materialman  or  laborer,  on  con- 
tractor's bond  to  owner.  Note,  27  L.  R.  A.  (N.  S.)  574,  579,  580, 
504. 

Liability  on  contractor's  bond  for  labor  or  material  employed  in 
work,  but  not  by  order  of  principal.  Note,  43  L.  R.  A.  (N.  8.) 
70. 

Right  of  citizen  to  enforce  public  contract.  Note,  49  Ii.  R.  A. 
(N.  8.)  1194,  1195. 

Miscellaneous.     Cited  in  American  Surety  Co.  v.  United  States,  211 
Fed.  1019, 127  C.  C.  A.  663,  and  Mankin  v.  United  States,  158  Fed.  1021, 
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86  C.  C.  A.  672,  both  afQnuing  judgment  on  authority  of  principal  ease; 
United  States  v.  Wells,  203  Fed.  148,  as  to  jurisdiction  in  action  at  law 
of  suit  of  equitable  nature  in  public  contractor's  bond  for  benefit  of 
all  creditors;  United  States  v.  Boomer,  183  Fed.  729,  106  C.  C.  A.  168, 
holding  jurisdiction  of  Circuit  Court  under  act  of  1894,  as  amended 
in  1905,  to  enforce  claims  of  materialmen  in  action  on  bond  of  public 
contractor  is  exclusive,  and  bringing  of  action  in  State  court  which 
was  subsequently  dismissed,  did  not  extend  period  of  limitations. 

200  XJ.  8.  20^220,  50  L.  Ed.  441,  26  Sop.  Ot.  161,  ALABAMA  OBBAT 
80UTHEBN  BT.  GO.  T.  THOMPSON. 

Bight  to  remove  cause  to  Federal  court  depends  upon  case  made  la 
complaint  against  defendants  Jointly,  and  that  right,  In  absence  of  fraud- 
ulent Joinder,  does  not  arise  from  faUnre  of  comidalnaat  to  establish  Joint 
cause  of  action. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Bohon,  200  U.  S.  221,  225,  226, 
50  L.  Ed.  448,  450,  451,  26  Sup  Ct.  166,  following  rule;  Chesapeake  etc. 
Ry.  Co.  V.  Cockrell,  232  U.  S.  162,  58  h.  Ed.  647,  34  Sup.  Ct.  278,  hold- 
ing in  action  for  injuries  against  nonresident  employer  and  resident 
employee  removal  petition  was  insufficient  to  show  joinder  of  resident 
employee  was  fraudulent;  Chicago  etc.  Ry.  Co.  v.  Dowell,  229  U.  S. 
Ill,  113,  57  L.  Ed.  1096,  1096,  32  Sup.  Ct.  684,  holding  plaintiff  alleg- 
ing concurrent  negligence  of  railroad  and  employee  may  join  them  in 
one  action,  and  cauae  is  not  removable  because  he  might  have  sued 
them  separately;  Doming  v.  Carlisle  Packing  Co.,  226  U.  S.  106,  67 
L.  Ed.  143,  33  Sup.  Ct.  80,  dismissing  writ  of  error  and  imposing  dam- 
ages where  Federal  question  as  to  removal  of  cause  to  Federal  Court 
alleging  fraudulent  joinder  of  resident  defendant,  was  frivolous  and 
for  purpose  of  delay;  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  425, 
55  L.  Ed.  626,  31  Sup.  Ct.  460,  holding  action  against  lessor  and  lessee 
railroads  for  injuries  is  joint  where  under  Illinois  statute  lessor  re- 
mains liable  for  torts  arising  from  operation  of  road,  and  cause  is  not 
removable  by  nonresident  defendant;  Parrott  v.  Tinley,  7  Ga.  App.  704, 
67  S.  E.  1050,  and  Southern  Ry.  Co.  v.  Miller,  217  U.  S.  216,  54  L.  Ed. 
736,  30  Sup.  Ct.  450  (affirming  1  Ga.  App.  618,  57  S.  E.  1091),  both 
holding  cause  not  removable,  where  plaintiff  in  action  for  injuries  joins 
resident  employee  with  nonresident  railroad,  and  State  court  holds 
joinder  is  not  improper;  Illinois  Central  R.  R.  Co.  v.  Sheegog,  215 
U.  S.  316,  64  L.  Ed.  211,  30  Sup.  Ct.  101,  holding  plaintiff  in  action 
for  injuries  may  sue  tort-feasors  jointly  and  allegation  in  removal 
petition  that  joinder  is  to  prevent  removal  is  insufficient  to  show 
fraudulent  joinder;  Lathrop,.Shea  &  Kenwood  Co.  v.  Interior  Construc- 
tion Imp.  Co.,  215  U.  S.  251,  54  L.  Ed.  179,  30  Sup.  Ct.  76,  where  i^aintiff 
insists  on  joint  liability  of  defendants  until  close  of  trial,  dismissal 
as  to  resident  defendants  does  not  make  cause  removable  as  to  nonresi- 
dent defeiulants  so  as  to  prevent  verdict  against  them  in  State  court; 
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^att^&zF    of  Dunn,  212  U.  S.  384,  63  L.  £(L  662,  29  Sup.  Ct.  299,  holding 
Joind^sT   of   resident    defendants    does  not    present    removal  of  action 
ftgaisrm^'C^  Federal  corporation,  where  all  defendants  join  in  removal  peti- 
tion     sft.3rmd  controversy  is  not  separable;  Rountree  v.  Mt.  Hood  R.  Co., 
228  ^f^^>^.  1012,  holding  complaint  in  action  against  nonresident  railroad 
^nd    JL'  <3X3ident  general  manager  for  damages  for  fire,  presents  question 
^Moi-Kx.'ft  liability,  and  cause  is  not  removable;  German- American  Merc. 
^^nk:    "^«  Gas  Service  Corp.,  228  Fed.  829,  holding  action  against  gas  com- 
P^y^      ^^JMxd  its  surety  on  note,  is  not  separable  controversy  and  not  re- 
^^otrwi%^X^^  under  Rem.  &  Bal.  Code,  Washington,  §  192,  authoriEins:  one 
^^/t      sk^^ainst  all    persons    liable    upon    same    obl^^ation;   Beckwitli  v. 
Cl^i<^«i^r«>  etc.  Ry.  Co.,  223  Fed.  860,  holding  complaint  in  action  for  death 
a^^'^^^s'^     railroad,  its   engineer  and   automobile   driver,   alleg^n<?  negli- 
^ence     of  each  separately  and  adding  ''by  reason  of  all  said  negligent 
fte'ts  ^  '       deceased  was  killed,  sufficiently  charges  joint   and   concurrent 
ne^li^once  to  prevent  removal  of  eause;  Jones  v.  Casey-Hedges  Co.,  213 
^^^'    ^^,   47 f  holding  declaration  against  resident  and  nonresident  de- 
lendaLXi^  showing  on  its  face  joint  liability  is  not  removable  on  ground 
0'   sep^iurable  controversy  in  abaence  of  showing  of  fraudulent  joinder 
'^^   P^iT>ose  of  defeating  removal;  Patton  v.  Cincinnati  etc.  Ry.  Co., 
^8    Fed.    33,  remanding  cause  removed  before  filing  of  complaint  in 
'tate    eonrt  where  complaint  when  filed  in  Federal  court  states  cause 
/R    *^*^^^^   under  Federal  Employers'  Liability  Act  of  1908;  West  Side 
*^-  Co.    V.  California  Pac.  R.  Co.,  202  Fed.  333,  334,  holding  action  for 
p^^^***^ii.tion  of  property  by  California  corporation  under  California 
^^<*e    of    Civil  Procedure,  §  1244,  requiring  all  owners  or  claimants  of 
,    ^^^^y  to  be  made  parties,  is  not  removable  by  nonresident  defendant, 
Q     ^^  ^oriiplaint  alleges  resident  defendants  claim  interest  in  property; 
/fljtr  -    ^*    Chicago  etc.  Ry.  Co.,  194  Fed.  508,  509,  holding  in  action  for 
^{^jj^  -   *®s    -t^  roundhouse  employee  against  nonresident  railroad  and  resi- 
TO»d  ^^man,  foreman's  act  was  not  mere  nonfeasance  for  which  rail- 

c»us     ^'.*^*^®  "'^fts  liable,  and  fraudulent  joinder  not  having  been  proved, 
g^g         ^^     not  removable;  Stevenson  v.  Illinois  Cent.  R.  Co.,  192  Fed. 
j^j^       ^*^5nng  removal  of  action  for  injuries  against  nonresident  rail- 
prov         5*^    resident  employees,  where  railroad  seeking  removal  fails  to 
g5g  '^^^inder  is  fraudulent;  Lewis  v.  Cincinnati  etc.  Ry.  Co.,  192  Fed. 

dent  ^^^^^ring  removal  of  action  against  nonresident  railroad  and  resi- 

Kan^      *^1>loyee,  where    joinder  of  latter  is    fraudulent;  Armstrong  v. 
of  ao^^     ^^ty  Southern  Ry.  Co.,  192  Fed.  811,  612,  613,  denying  removal 
jjg^       ^^*^   for  injury  against  nonresident  railroad  and  resident  employee, 
-o^         ^^rnoval  petition  fails  to  state  facts  showing  fraudulent  joinder; 
.^^^         "^^   Coos  Bay  Gas  etc.  Co.,  185  Fed.  980,  981,  denying  removal  of 
^  ^^>T  injuries  against  resident  railroad  and  nonresident  employees, 

^^moval  petition  is  based  ux)on  doctrine  of  respondeat  superior; 
Ai  V.  Diamond  Match  Co.,  178  Fed.  129,  holding  action  against 
'^ident  corpoi-ation  and  resident  superintendent  for  wrongful  death 


'^^s^ 

^^'s^:; 


/ 
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is  joint,  and  denying  motion  to  remand;  Welch  v.  Cincinnati  etc.  Ry. 
Co.,  177  Fed.  762,  763,  denying  removal  of  action  for  injariea  against 
nonresident  railway  joining  resident  conductor  and  engineer  whose 
negligence  caused  collision ;  Painter  v.  Chicago  etc.  R.  Co.,  177  Fed.  518, 
519,  520,  521,  denying  removal  of  action  for  injuries  ag^nst  nonresident 
railroad  and  resident  employees,  where  action  against  railroad  is  based 
on  State  statute  and  that  against  employee  upon  common  law;  Jacob- 
son  V.  Chicago  etc.  Ry.  Co.,  176  Fed.  1005,  1007,  denying  removal  of 
cause  to  Federal  court  where  in  action  for  injuries  against  railroad, 
from  giving  away  of  platform  at  coal  dock  of  station,  plaintiff  claims 
it  was  duty  of  station  agent  to  insx>ect  coal  dock  so  as  to  render  him 
jointly  liable;  Reinartson  v.  Chicago  etc.  Ry.  Co.,  174  Fed.  709,  holding 
in  action  for  injuries  received  by  plaintiff  while  crossing  track,  joinder 
of  lessor  railroad  was  fraudulent  for  purpose  of  preventing  removal  and 
denying  motion  to  remand;  Carp  v.  Queen  Ins.  Co.,  168  Fed.  783,  hold- 
ing joint  action  by  citizen  of  Illinois  against  alien  insurance  company 
and  others,  all  nonresidents,  for  malicious  prosecution,  is  not  removable 
to  Federal  court  sitting  in  Missouri,  where  defendants  who  were  resi- 
dents of  other  States  could  not  have  been  sued  originally  in  such  court; 
Oroville  etc.  R.  Co.  v.  Leggett,  162  Fed.  572,  holding  action  to  condemn 
ri^^ht  of  way  over  land  of  resident  joining  nonresident  leaseholder  is  not 
removable,  although  latter  may  be  entitled  to  separate  award  of  com- 
pensation; McGuire  v.  Great  Northern  Ry.  Co.,  153  Fed.  437,  holding 
in  action  for  death  against  railroad  joinder  of  nonresident  defendant 
was  fraudulent  to  prevent  removal  and  denying  motion  to  remand; 
Illinois  Central  R.  R.  Co.  v.  Robinson,  189  Ala.  529,  66  South.  521,  deny- 
ing removal  of  action  for  death  where  removal  petition  neither  alleged 
fraudulent  joinder  of  resident  railroad  nor  facts  to  show  bad  faith  in 
such  joinder;  Southern  Ry.  Co.  v.  Arnold,  162  Ala.  576,  577,  50  South. 
294,  295,  denying  removal  of  action  for  injuries  against  nonresident 
railroad  and  resident  employee;  Lake  Erie  etc.  R.  Co.  v.  Huffman,  177 
Ind.  143,  Ann.  Gas.  19140,  1272,  97  N.  E.  439,  denying  removal  where 
original  complaint  in  action  against  nonresident  demanded  judgment  for 
more  than  two  thousand  dollars  and  amount  was  reduced  by  amend- 
ment; Chesapeake  etc.  Ry.  Co.  v.  Shaw,  168  Ky.  546,  182  S.  W.  657, 
denying  removal  of  action  brought  under  Federal  Employers'  Liability 
Act  of  1908,  where  removal  petition  alleges  employee's  statement  that 
lie  was  engaged  in  interstate  commerce  was  fraudulent,  as  such  issue 
may  be  tried  in  State  court;  Dowell  v.  Chicago  etc.  Ry.  Co.,  83  Kan. 
567,  568,  112  Pac.  138,  139,  denying  removal  of  action  for  injuries 
against  nonresident  railroad  and  resident  engineer,  although  liability  of 
one  arises  under  statute  and  of  other  under  common  law,  where  allega- 
tions of  removal  petition  are  insufiicient  to  show  fraudulent  joinder; 
Diamond  State  Telephone  Co.  v.  Blake,  105  Md.  572,  66  Atl.  632,  deny- 
in«r  removal  to  Federal  court  of  action  for  injuries  by  resident  against 
nonresident  telephone  company  and  resident  light  and  power  company 
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over  objections  of  latter;  Stotler  y.  Chicago  etc.  Ry.  Co.,  200  Mo.  119, 
98  S.  W.  512,  denying  removal  of  action  for  injuries  against  foreign 
railroad  and  resident  employees,  where  removal  petition  alleges  fraudu- 
lent joinder,  hut  there  is  no  proof  of  fraud;  Smith  v.  Harris  Qranite 
Quarries  Co.,  164  N.  C.  352,  80  S.  E.  393,  denying  removal  where  com- 
plaint states  joint  cause  of  action  against  foreign  corporation  and  resi- 
dent employees,  and  removal  petition  fails  to  allege  facts  showing 
fraudulent  joinder;  Uoyd  v.  North  Carolina  R.  Co.,  162  N.  C.  493,  78 
S.  E.  492,  denying  removal  of  action  for  injuries  under  Federal  Em- 
ployers' liability  Act  where  it  does  not  appear  that  joinder  of  domestic 
corporation  and  basing  action  on  Federal  act  was  done  fraudulently 
for  purpose  of  preventing  removal;  Rea  v.  Standard  Mirror  Co.,  158 
N.  C.  27,  73  S.  E.  117,  holding  in  action  for  joint  negligence  of  foreign 
corporation  and  resident  employee,  issue  raised  by  removal  petition 
alleging  facts  sufficient,  if  true,  to  show  fraudulent  joinder,  issue  is  for 
Federal  court;  Hough  v.  Southern  Ry.  Co.,  144  N.  C.  703,  57  S.  E.  473, 
denying  removal  of  action  for  injuries  against  foreign  railway  and 
resident  employees,  where  removal  petition  alleges  fraudulent  joinder, 
but  no  proof  is  offered,  and  only  ground  of  attack  is  insolvency  of  •y 
individual  defendants;  Blackwell's  Durham  Tobacco  Co.  v.  American 
Tobacco  Co.,  144  N.  C.  364,  367,  9  L.  E.  A.  (N.  S.)  270,  57  S.  E.  9,  10, 
denying  removal  of  suit  to  enjoin  foreign  corporation,  its  resident 
agents  and  employees,  from  using  plaintiff's  coi^orate  name,  where 
removal  petition  alleges  fraudulent  joinder,  but  there  is  no  proof  of 
fraud. 

Explained  in  Hough  v.  Soci^t^  Electrique  Westinghouse  De  Russie, 
232  Fed.  636,  holding  liability  of  corporation  for  breach  of  contract 
and  liquidator  subsequently  appointed  is  several,  not  joint,  and  although 
under  State  statute  single  action  may  be  maintained  against  both,  cause 
is  separable  and  removable  by  corporation  not  citizen  of  same  State  as 
plaintiff.  , 

Distinguished  in  Chesapeake  etc.  Ry.  Co.  v.  McCabe,  213  XJ.  S.  215, 
53  L.  Ed.  768,  29  Sup.  Ct.  430,  holding  Federal  Circuit  Court  has 
jurisdiction  to  determine  for  itself  removability  of  cause  and  may  take 
jurisdiction,  although  State  court  refuses  to  make  removal  order  and 
its  judgment  is  binding  until  reversed;  Wecker  v.  National  Enameling 
etc.  Co.,  204  XJ.  S.  182,  183,  9  Ann.  Osui.  767,  51  L.  Ed.  484,  27  Sup.  Ct. 
184,  holding  in  action  for  damages  against  employer.  Federal  court  may 
determine  question  of  fraudulent  joinder  of  resident  employee  on  affi- 
davits annexed  to  removal  petition  and  counter-affidavits;  Toledo  etc. 
R.  R.  Co.  v.  Perenchio,  205  Fed.  474,  123  C.  C.  A.  540,  where  plaintiff 
sues  nonresident  street  railway  and  resident  employee  for  injuries, 
alleging  joint  negligence,  and  upon  removal  of  cause  to  Federal  court 
dismisses  as  to  resident  employee  and  recovers  judgment,  railroad  on 
appeal  cannot  claim  controversy  was  inseparable  and  cause  not  re- 
movable; McAllister  v.  Chesapeake  etc.  Ry.  Co.,  198  Fed.  671,  672, 
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holding  lessor  i*aiIroad,  under  Kentucky  law,  is  not  liable  for  injiiiy 
to  trespasser  on  track  through  negligence  of  lessee's  employees  opera t- 
inq:  train,  and  where  complaint  in  action  for  injury  against  nonresident 
and  resident  defendant  fails  to  state  cause  of  action  against  such 
resident  lessor,  cause  is  removable  by  nonresident  lessee;  Lockard  v. 
St.  Louis  etc.  R.  Co.,  167  Fed.  675,  679,  680,  holding  complaint  in  action 
against  railroad  and  engineer  for  killing  person  on  track  through  en- 
gineer's negligence  in  failing  to  keep  lookout,  states  cause  of  action 
against  railroad  alone  and  cause  is  removable;  St.  Louis  Southwestern 
Ry.  Co.  V.  Adams,  87  Ark.  139,  140,  112  S.  W.  187,  where  petition  in 
action  for  injuries  against  foreign  railroad  and  resident  employee  states 
joint  cause  of  action,  and  removal  petition  alleges  fraudulent  joinder, 
issue  is  for  Federal  court ;  Stratton's  Independence  v.  Sterrett,  51  Colo. 
32,  117  Pac.  356,  holding  complaint  in  action  for  injuries  against  foreign 
mining  company  for  failure  to  timber  mine,  and*  resident  shift  boss 
assuring  employee  place  was  safe,  does  not  state  joint  cause  of  action 
and  allowing  removal;  Boatmen's  Bank  v.  Fritzlen,  75  Kan.  486,  22 
L.  R.  A.  (N.  S.)  12S5,  89  Pao.  918,  holding  averments  of  fraud  in 
removal  petition  make  prima  facie  case  and  Federal  court  has  jurisdic- 
tion to  try  issues  of  fact  as  to  removability;  Sears  v.  Atchison  etc. 
Ry.  Co.,  163  Mo.  App.  716,  147  S.  W.  861,  holding  removal  of  petition 
allc:7es  facts  raising  issue  of  fraudulent  joinder  to  be  tried  in  Federal 
court  and  allowing  removal;  Western  Coal  etc.  Co.  v.  Osborne,  30  Okl. 
240,  119  Pac.  975,  allowing  removal  where  complaint  alleges  joint  negli- 
gence of  foreign  corporation  and  resident  employee,  and  removal  peti- 
tion alleges  fraudulent  joinder  of  resident  to  prevent  removal ;  dissenting 
opinion  in  Illinois  Central  R.  R.  Co.  v.  Sheegog,  215  U.  S.  325,  326,  64 
L.  Ed.  216,  30  Sup.  Ct.  101,  majority  holding  plaintiff  in  action  for 
injuries  may  sue  lessor  and  lessee  railroads  jointly,  and  all^ation  in 
ronioval  petition  that  joinder  is  to  prevent  removal  is  insufficient  to 
show  fraudulent  joinder. 

In  determining  whether  cause  is  removable  to  Federal  court,  question 
is  not  what  is  rule  in  Federal  courts  as  to  joint  causes  of  action,  but  ia, 
what  cases  are  removable  under  act  of  1875  as  amended  in  1887  and  1888. 
Approved  in  Stone  v.  Chicago  etc.  R.  Co.,  195  Fed.  834,  holding  rail- 
road is  resident  of  State  of  incorporation  and  under  act  of  1888  action 
in  State  court  by  citizen  of  another  State  against  r&ilroad  of  third 
State  is  not  within  original  jurisdiction  of  Federal  court  of  that  dis- 
trict, and  is  not  removable  thereto  on  ground  of  diversity  of  citizen- 
ship; Regis  V.  United  Drug  Co.,  180  Fed.  204,  207,  holding  bill  by 
resident  of  Massachusetts  to  restrain  infringement  of  trademark  against 
nonresident  corporation,  joining  resident  president  of  corporation  as 
procuring  wrongful  acts  of  corporation,  is  not  separable  controversy 
and  not  removable;  Willard  v.  Chicago  etc.  R.  Co.,  165  Fed.  183,  91 
C.  C.  A.  215|  holding  under  Illinois  law  making  lessor  liable  with  lessee 
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railroad  for  torts  arising  from  operation  of  road,  action  for  injuries 
is  joint,  and  cause  is  not  removable  by  nonresident  lessee. 

Right  of  State  eoui*t  to  determine  questions  of  fact  on  .petition  f or 
removal  of  cause  to  Federal  court.    Note,  AniL  Oas.  1912A,  239. 

Joint  action  against  railroad  and  Its  employees  is  not  removable  by 
railroad  as  separable  controTersy,  where  amount  involTcd  exceeds  two 
thousand  dollars,  excluslye  of  interest  and  costs,  and  requisite  diversity 
of  citizenship  exists  between  company  and  plaintiff,  citizenship  of  joint 
tort-feasors  being  identical  with  that  of  plaintiff. 

Approved  in  Richardson  v.  Southern  Idaho  Water  Power  Co.,  209 
Fed.  953,  holding  action  is  joint  and  denying  removal  of  action  for  in- 
juries against  foreign  corporation  and  resident  employee,  though  ground 
of  liability  was  not  same. 

For  removal  purposes  cause  of  action  against  railroad  and  employees 
operating  train  is  deemed  to  be  Joint,  Although  it  is  sought  to  make  cor- 
poration liable,  only  by  reason  of  negligent  act  of  servants  and  solely  upon 
ground  of  responsibility  of  principal  for  act  of  servant,  though  not  per- 
sonally present  or  directing,  and  not  charged  with  concurrent  act  of 
negligence. 

Approved  in  Vanzant  v.  Southern  Ry.  Co.,  135  Ga.  450,  69  S.  E.  724,  and 
Smith  V.  Harris  Granite  Quarries  Co.,  164  N.  C.  361, 80  S.  E.  393,  both  fol- 
lowing  rale;  Cincinnati  etc.  Refining  Co.  v.  Bohon,  200  U.  S.  221,  225)  226, 
50  L.  Ed.  449,  450,  451,  26  Sup.  Ct.  166,  joint  action  against  corporation 
and  servant  for  negligent  death  cannot  be  converted  into  separable 
controversy  for  purposes  of  removal,  because  of  diversity  of  citizenship 
between  plaintiff  and  corporation;  Buchanan  v.  W.  M.  Rittcr  Lumber 
Co.,  210  Fed.  145,  126  C.  C.  A.  658,  holding  foreign  corporation  and 
resident  engineer  may  be  sued  jointly  for  injury  resulting  from  negli- 
gence of  engineer  operating  train,  and  cause  is  not  removable  as  sep- 
arable controversy  by  railroad;  Shane  v.  Butte  Elec.  Ry.  Co.,  150  Fed. 
808,  810,  complaint  in  State  court  alleging  joint  cause  of  action  against 
nonresident  corporation  determines  removability;  Thresher  v.  Western 
Union  Tel.  Co.,  148  Fed.  651,  where  complaint  in  State  court  states 
joint  cause  against  two  defendants  of  diverse  citizenship,  allegations 
in  petition  for  removal  filed  by  nonresident  must  be  taken  as  true; 
Offner  v.  Chicago  etc.  R.  Co.,  148  Fed.  202,  78  C.  C.  A.  359,  on  a  peti- 
tion stating  joint  cause  against  local  and  nonresident  corporation,  filed 
by  nonresident  defendant  on  ground  of  diversity  of  citizenship,  allega- 
tion of  fraudulent  joinder  insufficient  to  warrant  removal;  Knuth  v. 
Butte  Elec.  Ry.  Co.,  148  Fed.  74,  in  action  against  railroad  and  em- 
ployee, where  joint  negligence  is  alleged,  cause  of  action  is  not  sepa- 
rable for  purpose  of  removal;  Thomas  v.  Great  Northern  Ry.  Co.,  147 
Fed.  84,  85,  77  C.  C.  A.  255,  in  absence  of  fraudulent  misjoinder  of 
parties  defendant,  case  made  in  complaint  is  determinative  of  right  to 
remove  cause  to  Federal  court;  Helena  Power  etc.  Co.  v.  Spratt,  140 
XIX— 38 
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Fed.  314,  State  eourt  proceeding  where  equitable  title  is  in  eitizen  of 
one  State  and  legal  title  in  citizen  of  another  shows  no  separable  con- 
troversy; Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  452,  In  suit  in  which 
there  is  separable  controversy  between  alien  corporation  and  non- 
resident corporation,  defendant  may  remove ;  E.  A.  Holmes  &  Co.  v.  United 
States  Fire  Ins.  Co.,  142  Fed.  865,  denying  removability  of  suit  by 
holder  of  two  insurance  policies  issued  by  same  company,  each  for  less 
than  two  thousand  dollars ;  Steed  v.  Henry,  120  Ark.  588, 180  S.  W.  510, 
holding  action  by  county  treasurer,  under  Acts  1905,  p.  301,  designating 
bank  as  depositary  for  county  funds  and  creating  joint  and  several  lia- 
bility against  its  stockholders  therefor,  against  stockholders  upon  in- 
solvency of  bank  to  recover  funds,  is  not  separable,  and  it  was  error 
to  allow  removal  as  to  two  nonresident  stockholders;  Hough  v.  111. 
Cent.  Ry.  Co.,  169  Iowa,  231,  149  N.  W.  888,  holding  railway  and  em- 
ployee are  jointly  liable  for  death  resulting  from  failure  to  give  signals 
at  crossing;  Carter  Coal  Co.  v.  Prichard's  Admr.,  166  Ky.  783, 179  S.  W. 
1041,  holding  joint  action  may  be  brought  against  employer  and  ser- 
vants whose  negligence  caused  death,  under  provisions  of  Constitution, 
§  241,  and  Kentucky  Statutes,  §  6 ;  Chesapeake  etc.  Ry.  Co.  v.  Banks' 
Admr.,  144  Ky.  141,  137  S.  W.  1069,  holding  State  court  has  jurisdic- 
tion to  determine  as  matter  of  law  whether  cause  is  removable  where 
petition  in  action  for  injuries  against  nonresident  and  resident  states 
joint  cause  of  action  and  removal  petition  alleges  fraudulent  joinder; 
Schwyhart  v.  Barrett,  145  Mo.  App.  346,  347,  130  S.  W.  392,  denying 
removal  of  action  for  injuries  against  foreign  railroad  and  resident  em- 
ployees, though  liability  of  railroad  rests  upon  statute  and  that  of 
employees  upon  common  law;  Blackwell's  Durham  Tob.  Co.  v.  American 
Tobacco  Co.,  144  N.  C.  360,  361,  364,  9  L.  B.  A.  (N.  S.)  270.  57  S.  E. 
8,  9,  denying  removal  of  suit  to  enjoin  foreign  corporation,  its  resident 
agents  and  employees  from  using  plaintiff's  corporate  name,  where 
removal  petition  alleges  fraudulent  joinder,  but  there  is  no  proof  of 
fraud;  Jones  v.  Postal  Telegraph  Cable  Co.,  91  S.  C.  279,  74  S.  E.  494, 
holding  foreign  telegraph  company  and  resident  pole  inspector  are 
jointly  liable  for  injuries  to  resident  lineman  resulting  from  negligence 
of  inspector;  Louisville  etc.  R.  Co.  v.  Vincent,  116  Tenn.  337,  8  Ann. 
Gaa.  66,  95  S.  W.  184,  denying  removal  to  Federal  court  of  joint  action 
for  death  against  foreign  railroad  and  resident  employees. 

Distinguished  in  Trivette  v.  Chesapeake  etc.  R.  Co.,  212  Fed.  643, 
129  C.  C.  A.  177,  holding  complaint  in  action  for  injuries  against  non- 
resident railroad  and  resident  employee  does  not  charge  joint  negli- 
gence, and  cause  is  removable ;  Southern  Ry.  Co.  v.  Grizzle,  124  Ga,  741, 
110  Am.  St.  Bep.  195,  53  S.  E.  247,  holding  in  damage  suit  averments 
of  petition  were  made  as  matter  of  inducement  and  not  as  ground  of 
recovery,  and  therefore  did  not  make  separable  controversy. 

Removal    of    cause    because    of    separable    controversy.    Note,    5 
L.  R.  A.  (N.  S.)  65,  66,  94,  95,  96,  97. 
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Removal  of  cause  by  nonresident  eorporation  joined  with  resident 
employee.    Note,  1  L.  R.  A.  (N.  S.)  871,  S75. 

Joint  liability  of  master  and  servant  for  latter's  tort.  Note,  12 
L.  R.  A.  (N.  S.)  672. 

Fraud  in  joining  resident  as  codefendant  with  nonresident  for  pur- 
pose of  preventing  removal  to  Federal  court.  Note,  22  K  R.  A. 
(N.  8.)  1243,  1244. 

Miscellaneous.  Cited  in  Alaska  Commercial  Co.  v.  Melse,  207  U.  S. 
583,  52  L.  Ed.  851,  28  Sup.  Ct.  260,  affirming  judgment  on  authority  of 
principal  case;  Sturgiss  v.  Meurer,  191  Fed.  1006,  111  C.  C.  A.  673, 
overruling  motion  to  certify  controversy  to  Supreme  Court  under  Bank- 
ruptcy Act  of  1898,  §  25,  subs.  2(d). 

200  17.  8.  221-226,  50  L.  Ed.  448,  26  8ap.  Ot.  166,  OIKOINNATI,  N.  O.  ft 
T.  P.  K.  B.  CO.  T.  BOHON. 

Separable  controTersy  must  be  shown  upon  face  of  plalntifl's  petition 
or  declaration,  and  defendant  has  no  right  to  say  that  action  shall  be 
seTorai  which  platntUT  electa  to  main  joint. 

Approved  in  Southern  Ry.  Co.  v.  Miller,  217  U.  8.  216,  54  L.  Ed,  786, 
30  Sup.  Ct.  450,  holding  cause  not  removable  where  plaintiff  in  action 
for  injuries  joins  resident  employee  with  nonresident  railroad,  and 
State  court  holds  joinder  is  not  improper;  Illinois  Central  B.  R.  Co.  v. 
Sheegog,  215  U.  S.  316,  54  L.  Ed.  211,  30  Sup.  Ct.  101,  holding  plaintiff 
in  action  for  injuries  may  sue  lessor  and  lessee  railroads  jointly,  and 
allegation  in  removal  petition  that  joinder  is  to  prevent  removal  is 
insufficient  to  show  fraudulent  joinder;  Stevenson  v.  Illinois  Cent.  R. 
Co.,  192  Fed.  959,  963,  denying  removal  of  action  for  injuries  against 
nonresident  railroad  and  resident  employees,  where  railroad  seeking 
removal  fails  to  prove  joinder  is  fraudulent;  Foster  v.  Coos  Bay  Gas 
etc.  Co.,  185  Fed.  981,  denying  removal  of  action  for  injuries  against 
resident  railroad  and  nonresident  employees,  where  removal  petition  is 
based  upon  doctrine  of  respondeat  superior;  Carp  v.  Queen  Ins.  Co., 
168  Fed.  783,  holding  joint  action  by  citizen  of  Illinois  agains  alien 
insurance  company  and  other  corporations,  all  nonresidents,  for 
malicious  prosecution,  is  not  removable  to  Federal  court  sitting  in  Mis- 
souri, where  corporate  defendants,  citizens  of  other  States  could  not 
have  been  sued  originally  in  Federal  court  in  Missouri;  Dowell  v.  Chi- 
cago etc.  Ry.  Co.,  83  Kan.  567,  568,  112  Pac.  138,  139,  denying  removal 
of  action  for  injuries  against  nonresident  railroad  and  resident  em- 
ployee, although  liability  of  one  arises  under  statute  and  of  other  under 
common  law,  where  removal  petition  fails  to  show  fraudulent  joinder; 
Iowa  etc..  Min.  Co.  v.  Bliss,  144  Fed.  452,  where  alien  sued  nonresident 
guaranty  company  on  bond,  and  in  same  action  sought  to  hold  principal 
for  the  embezzlement  for  which  action  brought  on  bond,  there  was 
separable  controversy  between  company  and  principal;   Southern  Ry. 
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Co.  V.  Grizzle,  124  Qa.  741,  110  Am.  St.  Rep.  196,  53  S.  E.  247,  if  dam- 
ages are  sought  solely  on  ground  that  engineer  failed  to  comply  witli 
,  statute,  averments  of  inducement  and  not  of  recovery  do  not  mako 
separable  controversy;  Cliesapeake  etc.  Ry.  Co.  v.  Shaw,  168  Ky.  546, 
182  S.  W.  657,  denying  removal  of  action  under  Federal  Employers' 
Liability  Act  of  1908;  dinger's  Admx.  v.  Chesapeake  etc.  Ry.  Co., 
128  Ky.  739,  15  L.  R.  A.  (N.  S.)  998,  109  S.  W.  316,  denying  removal 
to  Federal  court  of  action  for  death  against  resident  lessor  railroad, 
foreign  lessee  railroad,  and  resident  conductor  whose  negligence  cAused 
death,  where  removal  petition  alleging  fraudulent  joinder  did  not  state 
jurisdictional  fact;  Stotler  v.  Chicago  etc.  Ry.  Co.,  200  Mo.  119,  98 
S.  W.  512,  denying  removal  of  action  for  injuries  against  foreign  rail- 
road and  resident  employees,  where  removal  petition  alleges  fraudulent 
joinder,  but  there  is  no  proof  of  fraud;  Rea  v.  Standard  Mirror  Co., 
158  N.  C.  27,  73  S.  E.  117,  holding  issue  of  fraudulent  joinder  is  for 
Federal  court  where  complaint  alleges  joint  n^ligence  of  foreign  cor> 
poration  and  resident  employee,  and  removal  petition  alleges  facts  to 
show  joinder  was  fraudulent. 

Distinguished  in  Chesapeake  etc.  Ry.  Go.  v.  MoCabe,  213  U.  S.  215, 
53  L.  Ed.  768,  29  Sup.  Ct.  430,  holding  Federal  Circuit  Court  has  juris- 
diction to  determine  removability  of  cause  and  may  take  jurisdiction, 
although  State  court  refuses  to  make  removal  order,  and  its  judgment  is 
binding  on  State  court  until  reversed;  Stratton's  Independence  v.  Ster- 
rett,  51  Colo.  32,  117  Pac.  356,  holding  complaint  in  action  for  injuries 
against  foreign  mining  company  for  failure  to  timber  mine  and  resident 
shift  boss  assuring  employee  place  is  safe  and  ordering  him  to  con- 
tinue work,  does  not  state  joint  cause  of  action;  Western  Coal  etc.  Co. 
V.  Osborne,  30  Okl.  240, 119  Pac.  975,  allowing  removal  where  complaint 
alleges  joint  negligence  of  foreign  corporation  and  resident  employee, 
and  removal  petition  alleges  fraudulent  joinder  to  prevent  removal; 
dissenting  opinion  in  Illinois  Central  R.  R.  Co.  v.  Sheegog,  215  U.  S. 
325,  326,  54  L.  Ed.  215,  30  Sup.  Ct.  101,  majority  holding  plaintiff  in 
action  for  injuries  may  sue  lessor  and  lessee  railroads  jointly,  and  al- 
legation in  removal  petition  that  joinder  is  to  prevent  removal,  is  in- 
sufficient to  show  fraudulent  joinder. 

Federal  removal  statute  does  not  convert  into  separable  controversf 
for  removal  purposes,  cause  of  action  for  negligence  wbick  State  law  de- 
clares may  be  Joint  at  election  of  plaintiff. 

Approved  in  Goede  v.  City  of  Colorado  Springs,  200  Fed.  102,  denying: 
removal  to  Federal  court  of  action  for  injuries  against  nonresident 
owner  of  abutting  property  and  city  for  negligence  in  permitting  side- 
walk to  become  out  of  repair  and  unsafe;  Enos  v.  Kentucky  Distilleries 
etc.  Co.,  189  Fed.  346,  111  C.  C.  A.  74,  holding  under  Kentucky  law 
servant  creating  liability  of  corporation  by  his  negligent  acts  may  be 
joined  as  defendant  in  action  against  corporation  and  complaint  in 
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aetion  for  death  against  nonresident  distillery  and  negligent  resident 
superintendent  and  foreman  does  not  show  fraudulent  joinder;  Regis 
V.  United  Drug  Co.,  180  Fed.  207,  denying  removal  of  cause,  where  bill 
to  restrain  infringement  brought  by  resident  of  Massachusetts  against 
nonresident  corporation  and  resident  president  procuring  wrongful  acts 
states  joint  cause  of  aetion;  Kansas  City  v.  Hennegan,  152  Fed.  254. 
holding  proceeding  by  city  to  condemn  land  against  residents  and  non- 
residents does  not  present  separable  controversy  and  remanding  case 
to  State  court ;  Hough  v.  Illinois  Cent.  R.  Co.,  169  Iowa,  231, 149  N.  W. 
888,  holding  railway  and  employee  jointly  liable  for  death  resulting 
from  failure  to  give  signals  at  crossing;  Carter  Coal  Co.  v.  Prichard's 
Admr.,  166  Ky.  783,  179  S.  W.  1041,  holding  joint  action  may  be 
brought  against  employer  and  employee  whose  negligence  caused  death 
under  provisions  of  Constitution,  §  241,  and  Kentucky  Statutes,  §  6 ; 
Diamond  State  Telephone  Co.  v.  Blake,  105  Md.  572,  66  Atl.  632,  deny- 
ing removal  en  ground  of  diversity  of  citizenship  of  action  for  injuries 
by  resident  against  nonresident  telephone  company  and  resident  light 
and  power  company;  Schwyhart.v.  Barrett,  145  Mo.  App.  346,  130  S.  W. 
392,  denying  removal  of  action  for  injuries  against  foreign  railroad 
and  resident  employees,  though  liability  of  railroad  rests  upon  statute 
and  that  of  employees  upon  common  law ;  Blackwell's  Durham  Tob.  Co. 
V.  American  Tobacco  Co.,  144  N.  C.  362,  9  L.  R.  A.  (N.  8.)  270,  57  S.  E. 
8,  denyii^  removal  of  suit  to  enjoin  foreign  corporation,  its  resident 
agents  and  employees  from  using  plaintiff's  corporate  name,  where  re- 
moval petition  alleges  fraudulent  joinder,  but  there  is  no  proof  of  fraud. 
Distinguished  in  Trivette  v.  Chesapeake  etc.  R.  Co.,  212  Fed.  643,  129 
C.  C.  A.  177,  holding  complaint  in  action  for  injuries  does  not  charge 
joint  n^ligence  of  nonresident  railroad  and  resident  employee,  and 
cause  is  removable  by  railroad. 

Removal  of  cause  because  of  separable  controversy.  Note,  5 
L.  R.  A.  (N.  S.)  66,  69. 

Removal  from  State  to  Federal  court,  on  gpround  of  separable  con- 
troversy, of  joint  action  for  tort  against  resident  and  non- 
resident defendants.    Note,  4  Ann.  Oas.  1152. 

Removal  of  cause  by  nonresident  corporation  joined  with  resident 
employee.    Note,  1  L.  R.  A.  (N.  S.)  371,  376. 

Fraud  in  joining  resident  as  codefendant  with  nonresident,  for 
purpose  of  preventing  removal  to  Federal  court.  Note,  22 
L.  R.  A.  (N.  S.)  1243. 

200  V.  S.  226-238,  60  L.  Ed.  451,  26  Sup.  Ot  28^  ARMOUR  PAOKIN0  OO. 
V.   LACY. 

Construction  of  statute  by  Ugliest  State  court  tliat  tax  is  imposed 
upon  meat  packlng-houBe  solely  upon  intrastate  business,  is  not  reviewable 
1>7  Federal  Supreme  Court. 
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Approved  in  Gatewood  v.  North  Carolina,  203  U.  S.  541,  61  L.  Ed.  S09, 
27  Sup.  Ct.  167,  following  State  court's  construction  of  statute  that 
provisions  prohibiting  purchasing  0.  commodity  on  margin  and  pro- 
visions prohibiting  carrying  on  of  bucket-shop  are  separable;  Sunset 
Tel.  &  Tel.  Co.  v.  City  of  Pomona,  172  Fed.  836,  97  C.  C.  A.  251,  hold- 
ing in  view  of  State  court's  construction  of  section  591,  Penal  Code  of 
California,  that  word  "telegraph"  included  "telephone,"  section  536, 
California  Civil  Code,  as  originally  enacted,  included  "telephone"  in 
word  "telegraph,"  and  erection  of  poles  and  wires  in  streets  of  Pomona 
was  acceptance  of  provisions  of  that  statute  creating  contract  which 
could  not  be  impaired  by  ordinance  ordering  removal;  Seaboard  Air 
Line  Ry.  Co.  v.  Railroad  Commission,  155  Fed.  799,  holding  Alabama 
Constitution  of  1901,  §  240,  giving  foreign  corporation  same  right  to 
sue  in  courts  as  natural  persons,  prohibits  court  from  giving  effect 
to  enactment  providing  foreign  corporation  by  bringing  suit  in  Federal 
court  forfeits  ipso  facto  its  right  to  do  business  within  State. 

liicanse  tax  on  foreign  corporation  selling  its  products  within  State, 
but  whose  packing  establishment  is  without  State,  is  not  burden  upon 
interstate  commerce. 

Approved  in  State  v.  Bylee,  93  Ark.  620,  37'  L.  R,  A.  (N.  S.)  774.  126 
S.  W.  98,  upholding  statute  of  1907  imposing  license  tax  upon  ped- 
dlers of  enumerated  articles;  State  ex  rel.  Coleman  v.  Western  Union 
Tel.  Co.,  75  Kan.  626,  644,  90  Pac.  305,  312,  upholding  act  of  1898  im- 
> posing  upon  foreign  corporations  charter  fees,  based  upon  amount  of 
capital  stock,  for  privilege  of  engaging  in  intrastate  business;  Com- 
monwealth V.  People's  Express  Co.,  201  Mass.  575,  131  Aol  St.  Rep. 
416,  88  N.  E.  424,  upholding  provisions  of  statutes  of  1906  prohibiting: 
transportation  for  hire  of  liquor  except  by  railroad  or  street-car,  without 
permit,  in  cities  in  which  licenses  of  first  five  classes  for  sale  o£  in- 
toxicating liquors  are  not  granted,  and  statute  of  1907  prohihitin<^ 
receiving  of  liquors  for  transportation,  as  applied  to  intrastate  trans- 
actions; State  V.  Standard  Oil  Co.,  61  Or.  454,  Ann.  Gas.  1914B,  179, 
123  Pac.  46,  upholding  Lord's  Oregon  Laws,  §§  3544-3547,  imposing  tax 
on  gross  earnings  in  State  of  resident  and  nonresident  oil  companies; 
Dalton  Adding  Mach.  Co.  v.  Commonwealth,  118  Va.  572,  88  S.  E.  170, 
holding  foreign  corporation  was  engaged  in  intrastate  commerce  and 
afSrming  order  of  State  commission  imposing  fine  for  transacting  intra- 
state business  without  obtaining  certificate  of  authority  required  by 
Code  of  Virginia,  §  1104 ;  General  Ry.  etc.  Co.  v.  Commonwealth,  118 
Va.  305,  87  S.  E.  599,  holding  foreign  corporation  manufacturing 
signaling  devices  at  plant  outside  of  State  and  contracting  to  equip 
railroad  within  State,  and  making  contracts  outside  of  State  for  skilled 
work  to  be  done  within  State  and  shipping  materials  to  its  own  order, 
is  not  engaged  solely  in  interstate  commerce,  and  property  within  State 
is  subject  to  taxation. 
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Fonrteentb  Amendment  was  not  intended  to  prevent  State  from  adjust- 
ing its  ssrstem  of  taxation  in  all  proiper  and  reasonaUe  ways,  or  through 
undouhted  power  of  classification  to  impose  different  taxes  upon  different 
trades  and  professions. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
368,  59  L.  Ed.  273,  35  Sup.  Ct.  99,  upholding  tax  imposed  by  Arkansas 
annual  franchise  tax  statute  of  1911,  upon  property  of  corporation 
within  State  and  used  in  intrastate  commerce;  Singer  Sewing  Mach. 
Co.  V.  Brickell,  233  U.  S.  315,  58  L.  Ed.  979,  34  Sup.  Ct.  493  (affirming: 

199  Fed.  657),  upholding  Alabama  statute  of  1911  imposing  license  tax 
on  itinerant  business  of  selling  sewing-machines,  as  to  agencies  of  for- 
eign coiporation  cariying  on  intrastate  business;  Quong  Wing  v.  Kirk- 
endall,  223  U.  S.  62,  56  L.  Ed.  351,  32  Sup.  Ct.  192,  upholding  Montana 
statute  imposing  license  fee  on  laundries  and  exempting  steam  laundries 
and  laundries  of  women  not  emplo3ring  more  than  two  women;  South- 
western Oil  Co.  v.  Texas,  217  U.  S.  125,  54  L.  Ed.  694,  30  Sup.  Ct.  496, 
upholding  Kennedy  act  of  Texas  of  1905  imposing  occupation  tax  upon 
wholesale  dealers  in  coal  oil  and  other  mineral  oils;  Ex  parte  Crowder, 
171  Fed.  252,  upholding  statute  of  Washington  (Laws  1909,  c.  214, 
§  3),  imposing  license  upon  peddlers  except  in  cities  and  towns  having: 
ordinances  regulating  such  business;  State  v.  Byles,  93  Ark.  618,  619, 
37  L.  R.  A.  (N.  S.)  774,  126  S.  W.  97,  upholding  statute  of  1909  im- 
posing license  tax  upon  peddlers  of  enumerated  articles ;  State  v.  Parker 
Distilling  Co.,  236  Mo.  291,  139  S.  W.  474,  Laws  1909,  p.  654,  imposing 

•license  fee  on  manufacturers  of  intoxicating  liquors  and  on  wholesale 
and  retail  dealers  therein,  except  wines  and  spirits  produced  from 
grapes  or  fruits  grown  within  State,  is  not  void  as  discriminatory ;  State 
y.  Brodnax,  228  Mo.  44,  137  Am.  St.  Bep.  613,  128  S.  W.  182,  upholding 
act  of  1907  imposing  stamp  tax  on  purchases  and  sales  of  stocks,  bonds, 
and  commodities  at  exchanges;  People  v.  Reardon,  184  N.  T.  443,  456, 
112  Am.  St.  Rep.  634,  646,  77  N.  E.  973,  978,  upholding  act  of  1905, 
taxing  transfers  of  corporate  shares;  Ex  parte  Case,  70  Or.  302,  Ann. 
Caa.  1916B,  490,  141  Pac.  748,  upholding  sections  4961-4967,  Lord's 
Oregon  Laws,  imposing  lieense  on  peddlers  and  excepting  those  engaged 
in  peddling  agricultural,  farm,  or  nursery  products ;  State  v.  Wright,  53 
Or.  349,  21  L.  B.  A.  (N.  S.)  349,  100  Pac.  298,  holding  void  Laws  1905, 
p.  339,  c.  206,  imposing  tax  on  peddlers  of  specified  articles,  as  arbitrary. 

Sale  by  foreig^n  corporation  of  goods  stored  in  State  as  intrastate 
business.    Note,  18  L.  B.  A.  (K.  S.)  138. 

Constitutional  limitations  on  the  power  to  impose  license  or  occu- 
pation taxes.    Note,  129  Am.  St.  Bep.  252. 

200  TT.   S.   239-248,   50  I«.   Ed.   458,   26   Sup.   Ot.   236,   HAUiENBOBG   ▼. 
COBBE  QBAKDE  OOPPEB  00. 

Duty  and  liability  of  promoters  to  corporation  and  its  members.. 
Note,  18  L.  B.  A.*(N.  8.)  1133. 
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Right   of  minority  stockholders  to  prevent  compromise  of  claim. 
Note,  43  L.  B.  A.  (N.  S.)  499. 

200  XX.  S.  248-256,  50  L.  Ed.  464,  26  8ap.  Oi.  245,  aSAHAM  T.  F0L80M. 

Power  of  State  to  alter  or  destroy  Its  corporations  Is  not  greater  tbaa 
power  of  State  to  repeal  Its  legislation,  and  State  cannot  impair  its  con- 
tracts by  abolition  of  township. 

Approved  in  Hunter  v.  Pittsburgh,  207  U.  8.  180,  58  L.  Ed.  100,  28 
Sup.  Ct.  40,  upholding  act  of  Pennsylvania  of  1906  providing  for  union 
of  contiguous  cities,  under  which  Pittsbttrgh  and  Allegheny  were  con- 
solidated; Cleveland  v.  United  States,  166  Fed.  682,  93  C.  C.  A.  274, 
holding  Acts  Tenn.  1895,  p.  203,  c.  120,  relating  to  assessment  of  taxes, 
is  void  as  impairing  contract  of  judgment  creditor  by  depriving  him  of 
remedy  against  city  recorder  to  comx>el  assessment  of  property  at  its 
true  value;  Smith  v.  "Walker,  74  S.  C.  525,  54  S.  E.  780,  upholding  act 
authorizing  county  commissioners  to  adjust  bonded  indebtedness  of  cer- 
tain townships  so  as  to  provide  for  payment  of  debt. 

Suit  to  compel  county  officers  to  levy  and  collect  tax  to  pay  jvdgment 
against  township  for  bonds  issued  by  it  in  aid  of  railroad  oonstmctlon  It 
not  suit  against  State  becaose  snch  officers  bave  been  forbidden  by  State 
to  exercise  sncb  powers. 

Approved  in  Huidekoper  v.  Hadley,  177  Fed.  7,  40  L.  R.  A.  (N.  S.) 
505,  100  C.  C.  A.  395,  petition  for  mandamus  to  compel  members  of 
State  board  to  perform  its  duty  and  to  equalise  taxes  is  not  proceed- 
ing against  State  in  violation  of  eleventh  amendment. 

When  action  against  officers  deemed  against  State,    Kote^  44  L.  B.  A 
(N.  S.)  214. 

200  V.  S.  265-267,  50  L.  Ed.  470,  26  Sup.  Ot.  248,  CABTEB  T.  HAWAH 

Right  of  riparian  owner  on  tidal  or  navigable  waters  to  exclusive 
fishery.     Note,  31  L.  B.  A.  (N.  S.)  397. 

Miscellaneous.  Cited  in  Kawananakoa  ▼.  Polyblank,  205  U.  S.  353, 
51  L.  Ed.  836,  27  Sup.  Ct.  526,  holding  in  foreclosure  proceeding  where 
part  of  mortgaged  property  had  been  sold  to  territory  of  Hawaii  that 
territory  cannot  be  made  party  to  suit  over  its  objections,  and  affirm- 
ing^ decree  excepting  from  sale  that  part  of  land  conveyed  to  territory. 

200  V.  a  257-273,  50  L.  Ed.  470,  26  Sup.  Ot.  240,  WABNEB  T.  OBAYSON. 

Distinction  between   trust   deed  and  power  of  sale  mortgage  of 
realty.    Note,  Ann.  Gas.  1913A,  1047. 

Miscellaneous.    Cited  in  Wilsoa  v.  Biggs,  27  App.  D.  C.  554;  generally. 
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200  U.  S.  273-293,  60  li.  Bd.  477,  26  Sup.  Ot.  252,  QAMTfiB  T.  ATLAITTIC 
COAST  IiINE  R.  &  00. 

Snlt  against  State  oAcers  to  enjoin  them  from  enforcing  tax  alleged 
to  1)6  in  violation  of  Constitution  of  United  States  is  not  suit  against  State 
within  proliil)ltion  of  eleventh  amendment. 

Approved  in  Ex  parte  Young,  209  U.  S.  155,  14  Ann.  Gas.  764,  13 
L  S.  A.  (N.  S.)  932,  52  L.  Ed.  727,  28  Sup.  Ct.  441,  holding  suit  to 
restrain  attorney  general  from  bringing  suit  by  way  of  injunction,  man- 
damus, civil  action,  or  indictment,  for  pui'pose  of  enforcing  void  rate 
statute  is  not  suit  against  State ;  Louisville  etc.  R.  Co.  v.  Railroad  Com- 
mission of  Alabama,  157  Fed.  956,  suit  to  enjoin  rate  statute  as  con- 
fiseatory  brought  against  State  officers  charged  by  statute  with  duty 
of  enforcing  it,  is  not  suit  against  State  within  meaning  of  eleventli 
amendment;  The  W.  J.  Hingston,  144  Fed.  562,  admiralty  court  not 
deprived  of  jurisdiction  by  appearance  of  State  officers,  claiminp:  to 
hold  vessel  under  State  law,  when  validity  of  such  law  is  attacked  by 
libelant. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.    Note,  14  Ann.  Oas.  793. 

When    action    against    officers    deemed    against    State.     Note,    44 
L.  E.  A.  (N.  8.)  226. 

Tmmnnity  from  salt  without  Its  consent  is  privilege  State  may  waive, 
and  wliere  State  voluntarily  becomes  party  to  eause  and  submits  Itp  rights 
for  judicial  determination,  it  is  boimd  tliereby  and  cannot  escape  result  of 
its  own  voluntary  act  by  invoking  eleventh  amendment. 

Approved  in  Murray  v.  Wilson  Distilling  Co.,  164  Fed.  20,  92  C.  C.  A. 
1,  holding  suit  against  State  dispensary  commission  appointed  to  close 
out  business  of  ''State  dispensary"  brought  by  creditors  to  have 
amounts  due  them  paid  out  of  fund  is  not  suit  against  State. 

Appearance  of  attorney  general  for  and  on  behalf  of  State  in  suit  to 
enjoin  collection  of  taxes  is  waiver  of  immunity  of  State  from  snlt,  and 
such  immunity  cannot  be  invoked  in  ancillary  suit  against  attomeyi  general 
to  enforce  decree. 

Approved  in  Ricliardson  v.  Fajardo  Sugar  Co.,  241  U.  S.  47,  60  L.  Ed. 
880,  36  Sup.  Ct.  476,  holding  appearance  by  attorney  general  in  action 
against  treasurer  of  Porto  Rico  amounted  to  consent  to  be  sued  in 
United  States  court;  People  ex  rel.  Bird  v.  Detroit  etc.  Ry.  Co.,  157 
Mich.  158,  121  N.  W.  820,  holding  State  waived  its  immunity  from  suit 
without  its  consent  by  attorney  general's  taking  appeal  from  trial  court 
on  behalf  of  State;  dissenting  opinion  in  Ex  parte  Young,  209  U.  S. 
195,  14  Ann.  Oas.  764,  IS  L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  743v  28  Sup. 
Ct.  441,  majority  holding  suit  to  restrain  attorney  general  from  bring- 
^ing  suits  to  enforce  void  rate  statute  is  not  suit  i^ainst  State. 

Distinguished  in  Farish  v.  State  Banking  Board  of  Oklahoma,  235 
U.  S.  512,  59  L.  Ed.  385,  35  Sup.  Ct.  185,  holding  appearance  in  suit 
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oil  behalf  of  members  of  board  does  not  waive  exemption  from  suit 
under  statute  not  giving  board  power  to  waive  State's  exemption  from 

suit. 

Decree  enjoining  collection  of  taxes  because  of  charter  exemption  in 
favor  of  railroad  Is  binding  as  to  future  taxes,  as  w^  as  to  particular 
taxes  In  suit. 

Approved  in  Vail  v.  Arizona,  207  U.  S.  204,  52  L.  Ed.  170,  28  Sup. 
C't.  107,  where  bonds  of  county  have  been  declared  valid  in  suit  to 
which  county  was  not  party,  bat  of  which  it  had  knowledge,  question, 
though  not  res  judicata,  is  no  longer  open  one  under  doctrine  of  stare 
decisis;  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S.  131,  61  L.  Ed. 
741,  27  Sup.  Ct.  442,  holding  plaintiff  not  pleading  rights  to  property 
tliat  might  have  been  pleaded  is  bound  by  adverse  judgment  and  cannot 
again  assert  title  against  same  parties  under  different  source  of  title; 
Kirven  v.  Virginia-Carolina  Chem.  Co.,  77  S.  C.  497,  58  S.  E.  425,  hold- 
ing judgment  in  United  States  court  on  note  for  fertilizers  is  not  res 
judicata  in  action  in  State  court  for  damages  caused  by  fertilizer  to 
defendant's  crops,  where  question  was  raised  in  Federal  court  but  with- 
drawn by  consent  of  court. 

Modified  in  Rochester  Ry.  Co.  v.  Rochester,  205  U.  S.  249,  51  L.  Ed. 
790,  27  Sup.  Ct.  469,  holding  railroad  incorporated  under  act  of  1888 
forbidding  corporation  to  acquire  by  lease  or  purchase  immunity  from 
burden  of  street  paving  cannot  claim  such  immunity  through  contract 
of  leased  road  made  under  authority  of  statute  of  1869,  on  ground  that 
such  contract  cannot  be  impaired  by  act  of  1888. 

Distinguished  in  dissenting  opinion  in  Kjrven  v.  Virginia-Carolina 
Chem.  Co.,  77  S.  C.  508,  58  S.  E.  429,  majority  holding  judgment  in 
United  States  court  on  note  for  fertilizers  is  not  res  judicata  in  action 
for  damages  to  crops  from  use  of  fertilizer,  where  question  was  raised 
in  Federal  court,  but  withdrawn  by  consent  of  court. 

Ancillary  relief  by  way  of  Injunction  to  enforce  decree  of  Federal  Cir- 
cuit Court  in  salt  relating  to  validity  of  taxes  in  wtaick  Joilsdlctiai  of 
State  and  its  officers  was  acquired  by  voluntary  action  of  offlcen,  is  not 
forbidden  by  eleventh  amendment  or  Bevlsed  Statutes,  section  720. 

Approved  in  Central  Trust  Co.  v.  Chicago  etc.  R.  Co.,  224  Fed.  708, 
140  C.  C.  A.  246,  holding  suit  in  Federal  court  by  trustee  of  railroad 
mortgage  for  appointment  of  receiver  is  not  ancillary  to  prior  fore- 
closure proceeding  by  trustee,  and  court  may  not  enjoin  prosecution 
of  suits  begun  in  State  courts  before  such  suit;  St.  Louis  etc.  Ry.  Co. 
V.  Bellamy,  211  Fed.  176,  holding  Revised  Statutes,  §720,  does  not 
prohibit  Federal  court  from  enjoining  prosecution  of  suit  in  State  court 
interfering  with  execution  of  its  decree,  and  such  injunction  may  be 
granted  on  supplemental  bill  ancillary  to  main  suit;  Alton  Water  Co. 
V.  Brown,  166  Fed.  845,  92  C.  C.  A.  598,  holding  court  in  foreclosure' 
proceeding   has   ancillary  jurisdiction   of  bill   by  purchaser   to   enjoin 
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bondlioldcrs  under  such  mortgage  from  prosecuting  suit  in  another  juris- 
diction to  reforeclose  mortgage  on  ground  that  they  were  not  personall}' 
made  parties  to  original  suit. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  485. 

200  U.  a  293-297,  50  I..  Ed.  488,  26  Sup.  Ct.  264,  OABFEB  T.  OAIJ>WELL. 

Circuit  Court  of  United  States  has  no  Jurisdiction  to  issue  writ  of 
liabeas  corpus  to  release  citizen  from  imprisonment  by  another  citisen  of 
same  State  merely  because  imprisonment  is  wrongful. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  328,  59  L.  Ed.  980,  35  Sup. 
Ct.  582,  refusing  to  discharge  on  habeas  corpus  person  prosecuted  for 
murder  in  State  court,  where  verdict  was  not  rendered  at  time  when 
accused  was  present  in  courtroom;  Ex  parte  Martinez,  66  Tex.  Or.  69, 
145  S.  W.  994,  holding  indictment  for  murder  is  not  void  l>ecause 
accused  was  not  present  in  county  when  indicted. 

G^eral  powers  and  privileges  of  investigating  committee.  Note, 
Ann.  Oas.  1916B,  1058. 

Power  of  legislative  body  to  appoint  committee  to  sit  after  close 
of  session.    Note,  10  L.  B.  A.  (N.  S.)  172. 

200  n.  S.  298-308,  60  L.  Ed.  489,  26  Sup.  Ct.  260,  QVBB  ▼.  NEIiSOK. 

Supreme  Court,  under  section  9  of  Act  of  1890,  reviews  Judgpients  of 
territorial  Supreme  Court  in  civil  cases  by  writ  of  error,  not  by  appeal. 

Approved  in  National  Live  Stock  Bank  v.  First  Nat.  Bank  of  Geneseo. 
203  U.  S.  305,  51  L.  Ed.  196,  27  Sup.  Ct.  79,  following  rule. 

Option  to  purchaser  if  be  liked  is  essentially  different  from  option  to 
return  purchase  if  he  should  not  like;  in  former  title  does  not  pass  until 
option  is  determined^  in  latter  title  passes  at  once  subject  to  right  to  re- 
scind and  return. 

Approved  in  McKey  v.  Clark,  233  Fed.  933,  147  C  C.  A.  602,  hold- 
ing dealer  in  possession  of  valuable  paintings  for  purpose  of  sale  had 
mere  option  and  title  did  not  pass;  In  re  Allen,  183  Fed.  174,  holding 
contract  of  liquor  dealer  purchasing  carload  lots  of  beer  in  cases  at 
fixed  price  per  case,  including  bottles  and  cases,  with  rebate  for  return 
of  bottles  and  cases,  is  not  one  of  bailment  for  bottles  and  cases,  but 
of  purchase  and  return,  and  title  of  bottles  and  cases  on  hand  passes 
to  trustee  in  bankruptcy;  In  re  Schindler,  158  Fed.  459,  holding  under 
contract  for  delivery  of  goods  to  bankrupt  to  be  charged  to  him  or  re- 
turned within  thirty  days  from  delivery,  title  remains  in  seller  until 
exercise  of  buyer's  option,  and  upon  bankruptcy  of  buyer,  seller  is  en- 
titled to  goods  delivered  within  thirty  days  of  bankruptcy  petition; 
Smith  &  Standifer  v.  Ivey  Bros.,  119  La.  359,  44  South.  126,  agreement 
to  sell  conditioned  on  payment  of  certain  sum  at  specified  date  or  return 
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property  is  option  and  not  eontract  of  purchase  and  return;  Curtis  v. 
Sexton,  142  Mo.  App.  185,  125  S.  W.  808,  holding  coutraet  of  partner- 
ship to  repurchase  property  on  specified  date  at  price  paid  plus  ten 
per  cent  is  option  to  sell  to  them  at  appointed  time,  and  right  ceased 
upon  failure  to  exercise  it  at  such  time. 

Time  for  exercising  option  to  return  or  resell  property.     Note,  50 
L.  B.  A.  (N.  S.)  596,  601. 

200  U.  8.  304-310,  60  I..  Bd.  491,  26  Blip.  Ot.  261,  SAN  ANTONIO  TRAC- 
TION CO.  ▼.  AltTOELT. 

Municipal  ordinance  of  1899  extending  franeUse  and  regniating  fares, 
is  not  impaired  by  act  of  1903  regulating  fares,  where  State  ConstitntlGn 
provides  that  no  irrevocaUe  grants  shall  he  made  and  that  all  franchises 
granted  by  legislature  are  snhject  to  its  control 

Approved  in  Rochester  Ry.  Co.  v.  Rochester,  205  U.  S.  254,  51  L.  Bd. 
792,  27.  Sup.  Ct.  469,  holding  railroad  incorporated  under  act  of  1888, 
forbidding  corporation  to  acquire  by  lease  or  purchase  immunity  from 
street  paving,  cannot  claim  such  exemption  through  contract  made  by 
leased  road  under  authority  of  statute  of  1869  on  ground  that  statute 
of  1884  cannot  impair  such  contract;  San  Francisco-Oakland  Terminal 
Rys.  V.  Alameda,  226  Fed.  892,  holding  charter  of  Alameda,  Statute 
1897,  p.  1061,  §  17,  subd.  23,  authorizing  city  council  to  regulate  street 
railway  rates,  did  not  authorize  contract  precluding  subsequent  reduc- 
tions ;  Chicago  etc.  Ry.  Co.  v.  Ketchum,  212  Fed.  990,  holding  Acts  35tli 
General  Assembly  of  Iowa,  1913,  c.  165,  providing  reduced  rates  on  rail- 
roads to  city  in  which  State  fair  is  held,  are  void:  Sunset  Tel.  ft  Tel. 
Co.  v.  Pomona,  164  Fed.  577,  holding  word  *Helegraph"  in  section  536 
of  California  Civil  Code,  as  originally  enacted  in  1872,  did  not  include 
telephones  and  dismissing  bill  to  restrain  order  of  removal  of  poles 
and  wires  of  telephone  company  from  streets  of  city  where  company  is 
maintaining  intrastate  wires  without  city's  consent  ;•  Houston  etc.  R. 
Co.  V.  Storey,  149  Fed.  506,  act  regulating  railroad  rates  does  not  create 
contract  between^  State  and  railroads  subsequently  chartered  thereby ; 
State  ex  rel.  Weatherly  v.  Birmingham  Waterworks  Co.,  185  Ala.  402, 
Ann.  Caa.  1916B,  166,  64  South.  28,  holding  municipal  franchise  cannot 
be  annijjled  by  municipality  except  in  suit  by  State  or  by  municipality 
under  Code  1907,  §  3513. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  eon- 
tract  obligation.    Note,  Ann.  Oaa.  1915A,  905. 

Validity  of  statutes  requiring  railroads  to  carry  certain  classes  of 
persons  at  reduced  rates.    Note,  9  Ann.  Gas.  1130. 

Power  to  require  cariiers  to  give  reduced  rates  to  classes  of  persons. 
Note,  11  L.  B.  A.  (N.  S.)  974. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  K.  A-  1915C,  275.  281. 
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200  U.  8.  310-316,  50  L.  Bd.  495,  26  Bup.  Oi.  266,  HIBEBNIA  8AVIKM 
k  IX>AK  SOOIETT  ▼.  SAN  FBAK0I80O. 

Exemption  of  agenciM  of  Federal  goTernment  from  State  taxation 
does  not  apply  to  checks  and  warrants,  designed  to  stand  for  money  until 
presented  at  United  States  treasury,  as  snch  tax  is  vlrtnally  tax  upon 

money. 

Approved  in  Dyer  v.  Melrose,  215  U.  S.  594,  54  L.  Ed.  Ml,  30  Sup. 
Ct.  410,  affirming  judgment  of  State  court  sustaining  tax  on  property 
of  United  States  navy  officer;  Dyer  v.  City  of  Melrose,  197  Mass.  100, 
125  Am.  St  B6p.  380,  S4  L.  R.  A.  (N.  S.)  1215,  83  N.  E.  6,  money  in 
bank  derived  from  salary  as  Federal  officer  is  not  exempt  from  taxa- 
tion; State  V.  Farmers'  etc.  Savings  Bank,  114  Minn.  106,  130  N.  W. 
447,  bonds  of  municipality  of  territory  in  savings  bank  are  not  exempt 
from  taxation;  People  v.  Wells,  184  N.  Y.  277,  77  N.  E.  20,  foreign 
corporation  receiving  bills  as  proceeds  of  sales,  when  such  bills  are  held 
in  State  until  maturity,  are  taxable  as  capital  employed  within  State. 

200  U.  a  316-321,  60  Ii.  Bd.  497,  26  Sup.  Ot.  338,  MABTIK  T.  TEXAS. 

Motion  to  qnasli  indictment  of  person  of  African  descent  based  on 
aUeged  discrimination  in  excluding  persons  of  same  race  from  grand  Jury, 
must  be  supported  by  oTidence. 

Approved  in  Thomas  v.  Texas,  212  U.  S.  282,  53  L.  Ed.  514,  29  Sup. 
Ct.  393,  and  Franklin  v.  South  Carolina,  218  U.  S.  167,  54  L.  Ed.  985, 
30  Sup.  Ct.  640,  both  holding  facts  to  establish  contention  that  grand 
juiy  is  so  made  up  as  to  exclude  persons  of  race  of  accused  must  be 
averred  and  proved;  Hillegass  v.  United  States,  183  Fed.  201,  105 
C.  C.  A.  631,  holding  objection  to  constitution  of  grand  jury  may  be 
taken  either  by  plea  in  abatement  or  motion  to  quash,  but  denying 
motion  to  quash  founded  on  defects  allied  to  appear  on  face  of  in- 
dictment; McCline  y.  State,  64  Tex.  Cr.  28,  141  S.  W.  982,  holding 
motion  to  qua^  indictment  under  Code  Cr.  Proc.  1895,  art.  397,  author- 
izing challenge  of  grand  jurors  before  jury  is  impaneled,  came  too  late, 
where  accused  was  in  custody  when  grand  jury  was  impaneled. 

Upon  motion  to  quash  panel  of  petit  jurors  on  trial  of  negro,  because 
Of  exclusion  ef  negroes  from  Jury,  accused  has  right  to  offer  proof  in  sup- 
port of  motion. 

Approved  in  dissenting  opinion  in  Coram  v.  IngersoU,  148  Fed.  180, 
78  C.  C.  A.  303,  majority  holding  whore  State  court  refused  admission* 
of  evidence  because  no  cause  of  action  stated  in  complaint  and  dis- 
missal was  affirmed  on  appeal,  there  was  judgment  on  merits  barring 
second  action. 

Failure  to  disclose  felony  as  rendering  person  accomplice  or  acces- 
sory after  the  fact.    NotOi  19  Ana.  Gas.  145. 
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200  U.  S.  321-340,  50  L.  Ed.  499,  26  Sup.  Ot.  282,  T7NITED  STATES  ▼. 
DETROIT  TIMBEB  ft  LU2CBEB  GO. 

Rule  of  law  as  to  good  f altb  is  same  in  respect  to  purchases  of  land 
or  timber  as  in  other  commercial  transactions,  and  no  one  Is  bound  to 
assume  that  party  with  whom  he  deals  is  wrongdoer,  and  if  title  to  prop- 
erty is  apparently  valid  with  no  circumstances  disclosed  to  cast  suspicion 
upon  title,  person  paying  full  Yalue  acquires  rights  of  bona  fide  purchaser. 

Approved  in  United  States  v.  Clark,  200  U.  S.  609,  50  L.  Ed.  617, 
26  Sup.  Ct.  340,  Miocene  Ditch  Co.  v.  Moore,  150  Fed.  493,  80  C.  C.  A. 
301,  and  Reed  v.  Munn,  148  Fed.  756,  757,  80  C.  C.  A.  215,  all  reaffirm- 
ing rule;  United  States  v.  Debele,  227  Fed.  763,  142  C.  C.  A.  284,  dis- 
missing suit  to  recover  Indian's  land  as  against  bona  fide  purchaser, 
but  allowing  recovery. by  United  States  for  benefit  of  Indian  from  ap- 
propriator  of  amount  paid  by  such  purchaser  less  amount  appropriator 
paid  to  Indian;  United  States  v.  Grover,  227  Fed.  185,  holding  mort- 
gage of  land  executed  before  issuance  of  patent  protects  bona  fide 
holder  and  is  superior  to  right  of  government  to  cancel  patent  for 
fraud;  United  States  v.  Hill,  217  Fed.  844,  holding  in  suit  to  cancel 
patent  to  land  for  fraudulent  entry,  defendant  has  burden  of  proof  to 
establish  defense  that  he  was  bona  fide  purchaser;  United  States  v. 
Barber  Lumber  Co.,  194  Fed.  29,  114  C.  C.  A.  44,  dismissing  suit  to 
cancel  patents  to  timber  lands  on  ground  of  fraud  in  which  subsequent 
purchaser  participated ;  Neff  v.  United  States,  165  Fed.  277,  91  C.  C.  A. 
241,  affirming  conviction,  under  Revised  Statutes,  §  5418,  of  person 
altering  affidavit  which  was  part  of  proof  of  timber  culture  entry; 
Lyle  V.  Patterson,  160  Fed.  547,  homestead  entry  on  public  land  in 
possession  of  another  is  trespass,  and  gives  no  right  as  against  bona 
fide  purchaser  from  prior  possessor  to  whom  patent  has  been  issued; 
State  V.  Hackley,  Hume  &  Joyce,  124  La.  862,  50  South.  775,  holding 
State  cannot  recover  land  for  fraud  of  patentee,  where  land  is  in  hands 
of  bona  fide  purchaser;  Bodcaw  Lumber  Co.  v.  White,  121  La.  720,  46 
South.  783,  refusing  in  action  for  specific  performance  to  compel  buyer 
to  accept  title  to  land  entered  on  McEnery  scrip  issued  to  contractor 
employed  to  recover  State  lands;  State  v.  Hewitt  Land  Co.,  74  Wash. 
587,  134  Pac.  479,  holding  under  Laws  1897,  c.  89,  prohibiting  sale  of 
more  than  one  hundred  and  sixty  acres  of  school  lands  in  one  parcel, 
sale  of  tract  of  three  hundred  and  fifteen  acres,  cannot  be  set  a^ide 
after  resale  to  innocent  purchaser;  Murry  v.  Carlton,  65  Wash.  369, 
.  44  L.  R.  A.  (N.  S.)  314,  118  Pac.  334,  where  deed  of  land,  made  in  con- 
sideration of  agreement  to  care  for  grantor  for  life,  is  recorded  and 
agreement  is  not,  mortgage  by  grantee  is  valid  lien,  although  grantor 
retains  possession  of  land,  and  suit  to  set  aside  deed  for  fraud  was 
dismissed  upon  reconveyance  of  land ;  Bernard  v.  Benson,  58  Wash.  196, 
137  AnL  St  Bep.  1051,  108  Pac.  441,  denying  specific  performance  of 
contract  for  sale  of  land,  where  land  is  in  hands  of  innocent  purchaser. 

Distinguished  in  Wright-Blodgett  Co.  v.  United  States,  236  U.  S.  403, 
404,  69  L.  Ed.  640,  35  Sup.  Ct.  339,  holding  bona  fide  purchase  for  value 
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is  good  defense  to  suit  for  cancellation  of  patent  obtained  by  fraud, 
but  is  afi&rmative  defense  which  grantee  must  establish,  and  affirming 
decree  canceling  patents  issued  under  homestead  laws,  where  grantee 
had  knowledge  of  entryman's  fraud;  United  States  v.  Gridley,  186  Fed. 
547,  purchaser  of  soldier's  additional  homestead  scrip,  although  acting 
in  good  faith,  acquires  neither  l^al  nor  equitable  title,  and  government 
on  discovering  that  scrip  is  forgery  may  cancel  patent;  In  re  Calvi, 
185  Fed.  649,  holding  evidence  insufficient  to  show  buyers  of  pei*sonal 
pi'operty  were  innocent  purchasers,  and  allowing  recovery  in  proceed- 
ing to  recover  bankrupt's  goods  sold  in  violation  of  personal  property 
law  of  New  York,  regulating  sales  in  bulk;  United  States  v.  Lona- 
baugh,  158  Fed.  319,  holding  fraudulent  entiy  does  not  give  entiyman 
equitable  title,  and  surrender  of  receipts  and  receiving  of  patents  were 
acts  to  effoci  conspiracy  to  secure  title  to  coal  lands  through  homestead 
entry  and  to  defraud  United  States  in  violation  of  Revised  Statutes, 
§5440. 

Bquity  looks  at  substance  and  not  mere  form  of  transaction,  and 
diancellor  wlU  not  be  astute  to  charge  constructive  notice  upon  one  who 
lias  acted  honestly  and  paid  full  and  fair  consideration  without  actual 
notice  01  knowledge. 

Approved  in  Tobey  v.  Kilboiirne,  222  Fed.  764, 138  C.  C.  A.  308,  hold- 
ing in  suit  to  recover  land  from  assignee  of  original  purchaser  for 
fraud  in  procuring  contract,  evidence  is  sufficient  to  sustain  finding  that 
assignee  had  no  notice  of  fraud  at  time  of  payment  of  consideration; 
Fidelity  Mutual  Life  Ins.  Co.  v.  Clark,  203  U.  S.  74,  51  L.  Ed.  96,  27 
Sup.  Ct.  19,  holding  notice  of  fact  that  judgment  inducing  payment  of 
insurance  policy  was  obtained  by  fraud  cannot  be  established  by  fact 
that  attorneys,  contracting  for  contingent  fee,  held  interests  in  policies 
and  took  them  subject  to  equities;  Shulthis  v.  McDougal,  170  Fed.  540, 
95  C.  C.  A.  615,  holding  purchaser  of  land  without  notice  of  encum- 
brance told  by  abstractor  nothing  is  on  file,  is  not  chargeable  with 
notice  of  oil  lease  which  is  in  fact  on  file ;  Eatchen  v.  Schuster,  14  N.  M. 
177,  178,  89  Pac.  265,  holding  evidence  sufficient  to  sustain  finding  that 
purchaser  of  chattels  had  notice  of  prior  mortgage. 

Distinguished  in  Mathieson  v.  Craven,  228  Fed.  385,  holding  pur- 
chasers of  real  estate  are  charged  with  notice  of  facts  of  record,  that 
land  is  subject  under  will,  to  trust  for  benefit  of  minor  child  and  his 
lieirs;  United  States  v.  Yankee  Fuel  Co.,  195  Fed.  851,  enjoining  min- 
ing on  coal  land  fraudulently  entered,  where  final  receipt,  but  no  patent, 
has  been  issued,  and  sworn  answer  alleges  defendant  purchased  with- 
out notice  of  fraud,  in  good  faith,  and  for  value;  National  Surety  Co. 
V.  State  Savings  Bank,  156  Fed.  35,  13  Ann.  Cas.  421,  14  L.  B.  A. 
(N.  S.)  156,  84  C.  C.  A.  187,  denying  recovery  by  bank  on  auditor's 
bond  of  amount  paid  for  spurious  refund  orders  issued  by  deputy  audi- 
tor, since  orders  were  non-negotiable  and  were  taken  subject  to  defenses 
of  countv. 
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By  doctrine  of  relation  ilatente  to  land  wben  Issned  become  operatiTe 
as  of  date  of  entrlee,  and  bona  fide  purchaaer  of  timber  from  entryman 
liaylng  equitable  title,  apparently  valid,  is  protected. 

Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  167, 
59  L.  Ed.  898,  35  Sup.  Ct.  515,  holding  homestead  entryman's  title 
relates  back  to  date  of  entry  and  allowing  recovery  in  action  brought 
after  issuance  of  patent  for  trespass  by  cutting  timber  on  entrymaiiN 
land,  notwithstanding  fact  that  trespasser  compromised  with  govern- 
ment before  patent  was  issued;  Weyerhaeuser  v.  Hoyt,  219  U.  S.  388, 
56  L.  Ed.  262,  31  Sup.  Ct.  300,  holding  approval  of  Secretary  of  In- 
terior relates  back  to  date  of  selection  of  lieu  lands  within  indemnity 
limits  for  those  lost  within  place  limits,  and  railroad's  rights  were 
superior  to  those  of  purchaser  under  Timber  and  Stone  Act  pendint; 
final  decision  of  secretary;  Cassidy  v.  Silver  King  Coalition  Mines  Co., 
199  Fed.  102,  117  C.  C.  A.  640,  where  two  locators  of  mining  claim  after 
doing  all  assessment  work  for  two  years  take  steps  to  forfeit  co-owner's 
rights  and  to  obtain  patent,  and  after  final  receipt  and  before  issuance 
of  patent  transfer  land,  patent  when  issued  relates  to  date  of  final 
receipt  and  conveyance  passes  legal  title;  United  States  v.  Oregon  etc. 
R.  Co.,  186  Fed.  880,  holding  grant  of  lands  in  Oregon  and  California 
in  aid  of  railroad  construction  by  act  of  1866  was  not  grant  in  prae- 
senti,  and  railroad  took  lands  subject  to  proviso  of  amendment  of  186!) 
requiring  lands  to  be  sold  to  actual  settlers  only  and  for  specified  price ; 
United  States  v.  Bagnell  Timber  Co.,  178  Fed.  798,  102  C.  C.  A.  243, 
applying  rule  in  action  to  recover  for  timber  cut  by  trespasser  from 
liomcstcad  entryman's  land;  Birmingham  Coal  etc.  Co.  v.  Doe  ex  deni. 
Arnett,  181  Ala.  626,  62  South.  28,  where  commutation  payment  for 
public  lands  was  made  for  benefit  of  deceased  entryman's  heirs  and 
they  received  certificate  of  title,  purchaser  at  sale  by  guardian,  pursu- 
ant to  court's  order  before  issuance  of  patent,  acquires  legal  title  upon 
issuance  of  patent;  Garfield  v.  United  States,  30  App.  D.  C.  175,  grant- 
ing mandamus  to  compel  Secretaiy  of  Interior  to  deliver  patent  exe- 
cuted by  proper  authorities  to  Indian  allottee  after  expiration  of  time 
for  contest,  as  allottee's  right  is  vested  and  secretary  has  no  authority 
to  cancel  selection. 

Distinguished  in  Moses  v.  Long-Bell  Lumber  Co.,  206  Ted.  55,  124 
C.  C.  A.  185,  purchaser  of  timber  on  entryman's  land  upon  cancella- 
tion of  entry  has  no  claim  against  government  or  subsequent  patentee; 
United  States  v.  Kennedy,  206  Fed.  50,  124  C.  C.  A.  181,  purchaser  of 
land  from  entryman  having  finaf  receipt  but  without  patent  is  charge- 
able with  notice  of  government's  right  to  cancel  entry,  and  after  can- 
cellation of  certificate  and  entry  cannot  defend  action  for  conversion 
of  turpentine  on  ground  that  he  was  bona  fide  purchaser. 

Final  receiver's  certiflcate  is  acknowledgment  by  government  tliat  it 
has  received  fall  pay  for  land,  and  that  it  holds  legal  title  in  trcsfc  for 
entryman,  and  wl?l  in  due  course  issue  to  him  patent.    He  is  equitable 
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owner  of  land  and  land  li  aabjaet  to  State  lawa  relating  to  tasutioia,  con- 
▼eyancee^  and  inlieritaiices. 

Approved  in  Doran  v.  Kennedy,  237  U.  S.  367,  69  L.  Ed.  999,  36  Sup. 
Ct.  616,  holding  heirs  of  homesteader,  who  has  made  final  proof  before 
death  and  is  entitled  to  patent,  take  under  Revised  Statutes,  §  2448, 
as  heirs,  and  not  as  beneficiaries  under  Revised  Statutes,  §  2291;  Van 
Hall  V.  Rea,  85  Kan.  676, 118  Pac.  694,  holding  under  act  of  1905  (Gen. 
Stats.  1909,  §  1685)  record  of  receiver's  certificate  may  be  read  in  evi- 
dence, although  instrument  is  not  acknowledged  and  original  is  not 
accounted  for;  Gonrley  v.  Countryman,  18  Okl.  232,  90  Pac.  431,  holder 
of  reeeiver's  certificate  prior  to  issue  of  patent  has  only  equitable,  not 
fee-simple  title  to  land,  and  is  not  thereby  prohibited  from  entering 
public  lands  in  Oklahoma  by  Act  of  Congress  of  1890,  c.  182. 

Distinguished  in  United  States  v.  Waters-Pierce  Oil  Co.,  196  Fed. 
769,  116  C.  C.  A.  391,  holding,  under  act  of  1906,  boxing  of  trees  on 
entryman's  land  to  obtain  turpentine  sap  is  unlawful,  and  allowing 
recovery  of  product  or  its  value  from  innocent  purchaser;  McCarty  v. 
Helbling,  73  Or.  370,  144  Pac.  603,  where  contract  for  sale  of  land 
bound  vendor  to  furnish  abstract  of  title,  purchaser's  refusal  to  com- 
plete sale  until  patent  is  issued  does  not  preclude  him  from  suing  to 
enforce  contract  after  patent  is  issued,  although  at  time  of  his  refusal 
recmver's  final  certificate  had  been  issued. 

While  until  issue  of  patent  land  Is  under  control  of  lAUd  Department, 
which  may,  upon  proper  investigation  and  for  sufficient  reasons,  set  aside 
certiflcate  of  entry,  this  power  of  Land  Department  cannot  be  exercised 
arbitrailly  without  notice  to  entryman,  and,  if  improperly  exercised,  courts 
may  enforce  rights  of  entryman  after  patent  has  issued  to  other  parties. 

Approved  in  Ejiapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  169, 
69  L,  Ed.  899,  35  Sup.  Ct.  516,  holding  compromise  with  trespasser 
cutting  timber  on  entrjrman's  land  ma^e  by  Land  Department  without 
notice  to  entryman  is  not  binding,  and  after  issuance  of  patent  home- 
steader may  recover  in  action  against  trespasser;  Garfield  v.  United 
States,  211  U.  S.  260,  53  L.  Ed.  174,  29  Sup.  Ct.  62,  holding  Secretary 
of  Interior,  after  approving  roll  of  citizens,  entitled  to  distribution  of 
Indian  lands,  made  by  Dawes  Commission,  has  no  jurisdicticHi  to  strike 
name  from  roll  without  notice  and  opportunity  to  be  heard;  Shenk  v. 
Anmiller,  217  Fed.  971,  holding  under  act  of  1890,  limiting  acquisition 
by  entry  of  public  lands  to  three  hundred  and  twenty  acres,  amended 
in  1891  to  apply  to  agricultural  lands  only,  not  mineral  lands,  exemp- 
tion applies  only  to  mineral  lands,  and  limitation  applies  to  all  other 
lands,  including  stone  and  timber  lands. 

Pxinclples  of  equity  exist  independently  of  Congressional  legislation, 
and  such  statutes  are  either  annunciations  of  those  principles  or  limitations 
upon  their  application  in  particular  cases,  and  in  passing  upon  transactions 
between  government  and  its  vendees^  courts  must  bear  in  mind  general 
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principleB  of  equity,  and  determine  rigbts  upon  tboie  pxincflileft  except  ms 
they  are  limited  by  statutory  provlBioiuB. 

Approved  in  United  States  v.  Midway  Noi-them  Oil  Co.,  232  Fed. 
631,  holding  on  accounting  in  equity  suit  by  United  States  against  tres- 
passers extracting  oil  from  public  lands,  where  entry  was  in  good  faith 
in  belief  that  they  could  acquire  lands^  measure  of  recovery  is  value 
of  oil  taken,  less  cost  of  production  excluding  from  such  costs  work 
of  sinking  wells,  development  or  improvement;  United  States  v.  Chi- 
cago etc.  Ry.  Co.  of  Idaho,  207  Fed.  179,  holding  agreement  of  rail- 
road, made  in  order  to  obtain  permit  to  proceed  with  construction  of 
road  through  national  forest  reserve,  to  enter  into  stipulation  for  pro- 
tection of  forests,  may  be  specifically  enforced;  United  States  v.  Grand 
Rapids  etc.  R.  Co.,  165  Fed.  304,  91  C.  C.  A.  265,  refusing  to  cancel 
patents  to  Indian  lands  reserved  from  sale  or  entry  pending  Indian 
treaty  which  were  erroneously  patented  to  railroad  and  sold  to  inno- 
cent purchasers,  and  denying  recovery  of  price  from  railroad;  Harvey 
V.  Holies,  160  Fed.  539,  homesteader  acquiescing  for  six  years  in  rejec- 
tion by  Land  Department  of  application  to  enter  land,  and  knowing 
person  in  possession  is  making  valuable  improvements,  cannot  maintain 
bill  to  compel  conveyance  of  legal  title  with  improvements;  United 
States  V.  Grand  Rapids  &  I.  R.  Co.,  154  Fed.  136,  refusing  to  cancel 
patent  or  allow  recovery  from  railroad  of  minimum  price,  where  public 
lands  reserved  from  sale  for  Indians  did  not  pass  by  grant,  but  were 
certified  as  part  of  grant  and  parties  for  several  years  assumed  lands 
were  covered  by  grant,  and  United  States  in  meantime  disposed  of 
large  amount  of  lieu  lands  available  to  railroad. 

Miscellaneous.  Cited  in  Sawyer  v.  Gray,  205  Fed.  162,  holding  filing 
of  application  for  lieu  land  in  exchange  for  land  in  forest  reserve  gives 
interest  in  land  which  will  support  suit  to  charge  subsequent  patentee 
as  trustee,  where  through  mistake  of  law  or  fact  Land  Department 
failed  to  act  on  application;  State  v.  Red  River  Lumber  Co.,  109  Minn. 
190,  123  N.  W.  414,  holding  in  action  by  State  to  recover  damages  for 
trespass  on  school  lands,  auditor's  certificates  cannot  be  collaterally 
attacked  for  fraud,  but  proper  procedure  is  action  to  set  aside  certifi- 
cate and  for  accounting  for  timber  taken. 

200  U.  8.  341-S53,  50  I..  Ed.  507,  26  Sup.  €t.  296,  SOUTHEBK  PACIFIC 
R.  R.  GO.  y.  UNITED  STATES. 

Although  suit  In  equity  cannot  be  maintained  where  there  is  adequate 
remedy  at  law,  and  objection  need  not  be  raised  by  pleading  but  may  be 
presented  at  hearing  even  in  appellate  court,  that  court  need  not  Aiamian 
suit  to  recorer  amount  receivod  for  lands  erroneously  patented  to  railroad 
and  sold  to  numerous  bona  fide  purchasers,  where  suit  also  inyolvos  cancel- 
lation of  patents,  quieting  of  titles,  discovery,  and  accounting. 

Approved  in  National  Bank  of  Commerce  in  St.  Louis  ▼.  Equitable 
Trust  Co.  of  New  York,  227  Fed.  533,  142  C.  C.  A.  158,  holding  equity 
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court  has  jurisdiction  of  proceeding  treated  as  assumpsit  in  brief  and 
argument  and  whose  ultimate  purpose  was  to  have  appellant  declared 
trustee  for  benefit  of  complainant  of  moneys  which  it  sought  to  recover, 
but  including  many  transactions  involving  discovery,  accounting,  fraud, 
misrepresentation,    concealment,    and    trust   relations;    Corsicana   Nat. 
Bank  v.  Johnson,  218  Fed.  823,  134  C.  C.  A.  510,  holding  under  equity 
rule  22  (198  Fed.  XXIV)  suit  commenced  in  equity  which  should  have 
been  brought  at  law,  should  have  been  transferred  to  law  side  of  court, 
instead  of  dismissing  bill;  Cobban  v.  Conklin,  208  Fed.  234, 125  C.  C.  A. 
431,  holding  objection  to  equity  jurisdiction  of  Federal  court  is  waived 
by  answering  and  submitting  to  jurisdiction  of  court;.  Southern  Pac. 
Ry.  Go.  V.  United*  States,  186  Fed.  741,  745,  108  C.  C.  A.  607,  overrul- 
ing by  Federal  court  of  objection  to  jurisdiction  of  equity  while  erro- 
neous, was  not  reversible  error,  where  jury  trial  was  waived  by  admis- 
sion of  facts  and  trial  was  on  questions  of  law  only;  Street  Grading 
Dist.  No.  60  V.  Hagadom,  186  Fed.  457,  108  C.  C.  A.  429,  holding  objec- 
tion to  equity  jurisdiction  was  not  waived  by  failure  to  make  objec- 
tion in  trial  court;  New  Jersey  etc.  Lumber  Co.  v.  Gardner-Lacy  Lum- 
ber Co.,  178  Fed.  777,  102  C.  C.  A.  220,  holding  objection  that  Federal 
court  of  equity  is  without  jurisdiction  may  be  raised  ex  mero  motu  at 
any  stage  of  ease ;  Sabre  v.  United  Traction  etc.  Co.,  156  Fed.  83,  hold- 
mg  complainant  is  not  barred  of  all  relief  in  equity  against  voidable 
transaction  aifecting  others  and  in  which  they  have  acquiesced,  because 
be  does  not  seek  to  have  transaction  avoided,  but  asks  only  for  com- 
pensation; McGowan  v.  Elroy,  28  App.  D.  C.  196,  holding  equity  court 
having  jurisdiction  of  subject  matter,  cancellation  of  deed,  is  not  re- 
quired of  its  own  motion  to  consider  question  of  jurisdiction,  w^here 
no  objection  to  jurisdiction  was  made  in  pleading  or  at  hearing. 

wmie  diflcoTery  Is  now  srtdom  objed  of  suit  in  equity,  and  doubtless 
would  not  iipliold  audi  euit  wImd  full  inf onnatlon  was  obtainable  at  law, 
yet  it  wag  well  recognised  ground  of  equity  Juzisdiction. 

Approved  in  General  Film  Co.  v.  Sampliner,  232  Fed.  98,  146  C.  C.  A. 
287,  dismissing  bill  of  discovery  relating  to  two  defenses  to  action  at 
law,  (a)  that  plaintiff  is  not  real  party  in  interest;  (b)  that  assignment 
is  champertous. 

Oonveyaace  to  bona  fide  purcbaaers  is  equivalent  to  conversion  of  per- 
Kmal  property,  and  government,  upon  finding  lands  were  erroneously  pat- 
ented to  zailroad  and  sold  by  it  to  bona  fide  purchasers,  may  recover  vabie 
of  lands  from  railroad. 

Approved  in  Oregon  etc.  R.  Co.  v.  United  States,  148  Fed.  604,  78 
0.  C.  A.  375,  reaffirming  rule;  United  States  v.  Jones,  218  Fed.  974, 
holding  limitation  of  six  years  in  act  of  1891,  for  bringing  of  suits 
to  vacate  patents  to  public  lands,  does  not  apply  to  action  by  United 
States  for  damages  for  fraud  in  procuring  title  to  lands  under  Home- 
stead Act. 
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Land  Grant  Adjustment  Acts  of  1887  and  1806,  providing  for  conflnma- 
tion  of  sales  to  bona  fide  purchasers,  of  lands  erroneously  patented  to  nil- 
road,  and  providing  for  recovery  from  railroad  of  amount  received  np  to 
minimum  price,  is  not  denial  of  due  process  of  law  in  violation  of  ILftli 
amendment. 

Approved  in  Sonthem  Pacific  R.  R.  Co.  v.  United  States,  228  U.  S. 
628,  630,  633,  67  L.  Ed.  996,  997,  33  Sup.  Ct.  717,  holding  Land  Grant 
Adjustment  Acts  of  1887  and  1896  did  not  provide  for  recovery  of  in- 
terest on  amounts  for  which  railroad  was  required  to  account  for  lands 
erroneously  patented  to  them  and  sold  to  settlers,  and  liability  for  statu- 
tory price  dat^  from  commencement  of  suit  to  recover  land. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Oaa. 
1912D,  515. 

Right  of  invoking  party  to  raise,  on  appeal,  objection  of  lack  of 
jurisdiction.    Note,  L.  R.  A.  1916B,  805. 

Miscellaneous.  Cited  in  United  States  v.  Southern  Pac.  R.  R.  Co., 
152  Fed.  316,  holding  none  of  lands  either  within  primary  or  indemnity 
limits  of  grant  to  Atlantic  and  Pacific  Railroad  Company  by  act  of 
Congress  of  1866  passed  to  Southern  Pacific  Railroad  Company  under 
act  of  1871, 

200  U.  S.  354-360,  60  li.  Ed.  512,  26  Sup.  Ot.  298,  80T7THEBN  PAOIFIO 
B.  B.  CO.  V.  UNITED  STATES. 

Lands  within  place  limits  of  railroad  land  grant,  but  also  indnded 
within  oillclal  survey  of  Mexican  grant,  did  not  pass  to  railroad,  althongb 
by  final  survey  and  patent  they  were  excluded  from  Mexican  grant. 

Approved  in  United  States  v.  Chicago  etc.  Ry.  Co.,  148  Fed.  890, 
reaffirming  rule. 

Distinguished  in  United  States  v.  Chicago  ete.  Ry.  Co.,  160  Fed.  823, 
87  C.  C.  A.  592,  holding  action  of  State  of  Iowa  and  its  counties  in 
making  lists  of  lands  claimed  under  Swamp-land  Act  of  1850,  did. not 
prevent  passing  of  title  of  land  on  such  lists  to  McGregor  Western 
railroad  under  act  of  1864,  where  no  action  had  been  taken  by  Lomd 
Department  at  time  of  grant  to  railroad  and  subsequently  lists  were 
rejected. 

200  U.  S.  361-406,  60  L.  Ed.  616,  26  Sup.  Ot.  272,  NSW  YORK,  H.  K  a^  H. 
Sw  B,  OO.  V.  INTEB8TATE  OOBOfEBOE  OOBOaSSIOK. 

Purpose  of  act  to  regulate  commerce,  whilst  seeking  to  prevent  unjust 
and  unreasonable  rates,  was  to  secure  equality  of  rates  as  to  aU  aoA  to 
destroy  favoritism  by  requiring  publication  of  tariifs  and  by  problbitlns 
secret  departures  ftom  such  tariffs,  and  forbidding  rebates,  prefersneoB 
and  aU  other  forms  of  undue  discrimination. 

Approved  in  United  States  v.  Union  Stock  Yard  etc.  Co.,  226  U,  S. 
307^  67  L.  Ed.  284,  33  Sup.  Ct.  83,  holding  contract  of  interstate  carrier 
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to  pay  part  of  cost  of  plant  of  shipper  agreeing  to  handle  only  goods 
moved  by  it  is  violation  of  Elkins  Act  of  1903  prohibiting  rebates  and 
discrimination;  Chicago  etc.  R.  R.  Co.  v.  Kirby,  225  U.  S.  166,  Ann. 
Caa.  1914A,  501,  56  L.  Ed.  1038,  32  Sup.  Ct.  648,  holding  agreement  to 
expedite  shipment  at  regalar  rates  is  discrimination  in  violation  of 
Elkins  Act  of  1903;  Louisville  etc.  R.  R.  Co.  v.  Mottley,  219  U.  S.  477, 
84  L.  R.  A.  (N.  8.)  671,  55  L.  Ed.  301,  31  Sup.  Ct.  265,  holding  con- 
tract for  interstate  transportation  as  compensation  for  injaries,  although 
valid  when  made,  is  rendered  void  by  Hepburn  Act  of  1906  prohibiting 
discrimination;  United  States  v.  Wells  Fargo  Express  Co.,  161  Fed. 
613,  and  American  Express  Co.  v.  United  States,  212  U.  S.  531,  532, 
58  It.  Ed«  640,  29  Sup.  Ct.  315,  both  enjoining  express  companies  from 
issuing  franks  for  free  transportation  of  property  of  officers,  attorneys, 
agents,  and  employees  of  other  express  companies  and  their  families; 
New  York  Central  etc.  R.  R.  Co.  v.  United  States,  212  U.  S.  495,  53 
Ii.  Ed.  622,  29  Sup.  Ct.  304,  holding  Elkins  Act  of  1903,  prohibiting 
discrimination  in  rates  is  not  void  because  it  imputes  to  corporation 
acts  of  agent,  and  makes  corporation  criminally  responsible  therefor; 
Armour  Packing  Co.  v.  United  States,  209  U.  S.  72,  82,  52  L.  Ed.  691, 
695,  28  Sup.  Ct.  428  (affirming  153  Fed.  21,  14  L.  R.  A.  (N.  S.)  400, 
82  C.  C.  A.  135),  holding  fact  that  contract  for  interstate  transporta- 
tion of  merchandise  was  at  published  rate  when  made  does  not  legalize 
it  after  carrier  has  advanced  published  rate,  and  affirming  conviction 
for  accepting  rebates  in  violation  of  Elkins  Act  of  1903;  Klink  v.  Chi- 
cago etc.  Ry.  Co.,  219  Fed.  463,  135  C.  C.  A.  169,  fact  that  contract  to 
feed  and  fatten  interstate  shipment  of  sheep  in  transit  and  retrans- 
port  them  for  sale  is  void  as  discriminatory,  did  not  entitle  carrier  to 
judgment  on  pleadings  in  action  for  breach  of  contract  and  for  wrong- 
ful appropriation  of  proceeds  of  sale ;  Lewis,  Leonhardt  Co.  v.  Southern 
Ry.  Co.,  217  Fed.  328,  133  C.  C.  A.  237,  holding  contract  for  milling 
in  transit  privilege  void  as  violation  of  Elkins  Act  of  1903 ;  Chesapeake 
etc.  R.  Co.  V.  McKell,  209  Fed.  517,  126  C.  C.  A.  336,  holding  under 
Hepburn  Act  of  1906  railroad  has  no  power  to  contract  with  coal  land 
owner  to  buy  his  coal  for  purpose  of  selling  same  at  profit;  St.  Louis 
etc.  R.  R.  Co.  V.  Walton-Chandler  Lumber  Co.,  44  Okl.  458,  145  Pac. 
343,  and  Carson  Lumber  Co.  v.  St.  Louis  etc.  R.  Co.,  209  Fed.  195,  126 
C.  C.  A.  139  (affirming  198  Fed.  315),  both  holding  shipper  of  lumber 
to  be  milled  in  transit  could  not  by  contract  at  time  of  inbound  intra- 
state shipment,  acquire  vested  right  to  through  rate  applicable  to  both 
inbound  and  outbound  shipments ;  United  States  v.  "Hocking  Valley  Ry. 
Co.,  194  Fed.  243,  holding  acceptance  by  railroad  of  notes  of  coal  com- 
pany for  freight  charges  is  violation  of  section  6  of  Interstate  Com- 
merce Act  of  1887  as  amended  in  1906,  c.  3591,  §2;  E.  E.  Taenzer  & 
Co.  V.  Chicago  etc.  Ry.  Co.,  191  Fed.  549,  550,  112  C.  C.  A.  153,  hold- 
ing contract  of  interstate  carrier  to  divide  rate  with  shipper  buildin*]: 
private  track  over  its  own  lands  to  connect  with  railroad's  line,  is 
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violation  of  Interstate  Commerce  Act  of  1887,  as  amended  in  1889; 
F.  H.  Peavey  &  Co.  v.  Union  Pac.  R.  Co.,  176  Fed.  423,  holding  orders 
of  Interstate  Commerce  Commission  prohibiting  carrier  to  compensate 
owners  of  elevators  for  elevation  and  transfer  in  transit  are  void  as 
beyond  its  powers;  United  States  v.  Atchison  etc.  Ry.  Co.,  163  Fed.  112, 
fact  that  concessions  were  granted  in  compromise  of  claims  for  prop- 
erty lost  in  transit  is  no  defense  in  prosecutioir  of  railroad  for  viola- 
tion of  Elkins  Act  of  1903;  St.  Louis  etc.  Ry.  Co.  v.  State,  112  Ark. 
154,  165  S.  W.  254,  holding  contract  between  two  railroads  eliminating 
switching  charges  to  mill  is  not  void  as  discriminating  against  another 
mill  differently  situated;  St.  Louis  etc.  R.  Co.  v.  Miller,  103  Ark.  43, 
39  L.  R.  A.  (N.  S.)  634,  145  S.  W.  891,  holding  under  State  statutes 
(Kirby's  Digest,  §§6802-6804,  6813)  prohibiting  discrimination,  car- 
rier cafinot  accept  as  baggage  articles  which  are  known  to  be  freight; 
Evansville  etc.  Elec.  Ry.  v.  Vanada,  57  Ind.  App.  420,  106  N.  E.  390, 
holding  contract  to  furnish  transportation  to  owner  of  land  in  con- 
sideration of  grant  of  right  of  way  over  his  land  is  void  under  Bums' 
Annotated  Statutes,  1914,  §§  5540,  5544,  prohibiting  discrimination; 
Siemonsma  v.  Chicago  etc.  Ry.  Co.,  158  Iowa,  486,  139  N.  W.  1079, 
agreement  to  furnish  special  train  for  shippers  of  ten  or  more  cars  of 
cattle  at  rates  charged  for  regular  trains  is  violation  of  Elkins  Act 
of  1903;  New  York  etc.  R.  Co.  v.  York  ft  Whitney  Co.,  215  Mass.  39, 
102  N.  E.  368,  allowing  recovery  of  balance  of  freight  charges  on  in- 
terstate shipment,  not  collected  at  time  of  delivery  of  goods  througli 
carrier's  mistake;  Hooker  v.  Boston,  209  Mass.  602,  Ann.  Oaa.  1912B, 
669,  95  N.  E.  946,  holding  in  absence  of  provision  in  Interstate  Com- 
merce Act  as  to  passenger's  baggage,  limitation  of  liability  for  loss  of 
passenger's  baggage  in  filed  interstate  tariff  schedules,  is  not  binding 
on  passenger  having  no  knowledge  thereof;  State  v.  Union  Pac  R.  Co., 
87  Neb.  42,  81  L.  R.  A.  (N.  S.)  657,  126  N.  W.  864,  holding  contract 
of  railroad  to  furnish  proprietor  of  newspaper  transportation  at  statu- 
tory rate  in  payment  for  advertising  at  '^agreed  rates,"  not  specifying 
agreed  rates,  is  void  under  Elkins  Act  of  1903;  Hilton  Lumber  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  141  N.  C.  176,  6  L.  B.  A.  (N.  S.)  225,  53 
S.  E.  825,  allowing  recovery  in  action  by  shipper  against  carrier  for 
discriminating  overcharges  in  violation  of  Revisal  1905,  §  3749 ;  Atchi- 
son etc.  Ry.  Co.  v.  Holmes,  18  Okl.  99,  90  Pac.  24,  denying  recovery  in 
action  by  shipper  of  difference  between  agreed  rate  and  published  rate 
for  interstate  shipment;  Southern  Pac.  Co.  v.  Frye  &  Bruhn,  82  Wash. 
14,  143  Pac.  165,  denying  recovery  by  carrier  of  difference  between 
single-deck  rate  and  double-deck  rate  for  interstate  shipment  of  sheep, 
where  shipper  ordered  double-deck  cars  and  single-deck  cars  were  fur- 
nished; dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Spring  River 
Stone  Co.,  169  Mo.  App.  124,  154  S.  W.  470,  majority  denying  recovery 
by  carrier  of  rate  for  larger  car  than  shipper  ordered. 

Carrier's  right  to    discriminate  as    to  si>ecial  or  unusual  service. 
Note,  12  L.  R.  A.  (N.  S.)  514. 
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Agreement  by  carrier  of  goods  to  transport  property  for  railroad 
at  reduced  rate  as  discrimination  under  Interstate  Commerce  Act. 
Note,  Ann.  Oaa.  1914A,   510. 

Effect  of  statutory  provisions  against  rebates  on  contracts  for  less 
than  established  rates.    Note,  14  L.  R.  A.  (N.  8.)  401. 

Contracts  fixing  rates  other  than  those  established  in  accordance 
with  Interstate  Commerce  Act.    Note,  38  L.  R.  A.  (N.  8.)  369. 

Fos8€9Blon  of  power  by  carrier  to  deal  In  mercba^dise  and  to  sell  and 
transport  at  less  than  published  rates  would  not  only  destroy  remedy  In- 
tended to  be  afforded  by  proylsions  of  act  to  regulate  commerce,  but  would 
cause  statute  to  fructify  growth  of  wrongs  wbich  It  was  Intended  to 
extirpate. 

Approved  in  dissenting  opinion  in  Pennsylvania  R.  R.  Co.  v.  Inter- 
national Coal  Min.  Co.,  230  U.  S.  210,  Ann.  Gas.  1915A,  315,  57  L.  Ed. 
1456,  33  Sup.  Ct.  893,  majority  holding  shipper  cannot  recover  diffei^ 
ence  between  rates  paid  by  it  and  lower  rates  resulting  from  rebates 
allowed  other  coal  dealers  on  "contract  coal''  in  violation  of  Hepburn 
Act  of  1906. 

Proof  herein  held  to  leare  no  doubt  tbat  railroad  In  making  contract 
¥ras  wholly  Indifferent  to  provisions  of  act  to  regulate  commerce. 

Cited  in  Southern  Express  Co.  v.  Pope,  5  Ga.  App.  695,  63  S.  E.  811, 
arguendo. 

AppllcatLon  of  prohibitions  of  act  to  regulate  commerce  depends  upon 
whether  acts  were  done  In  violation  of  statute,  not  upon  whether  cairler 
Intended  to  violate  statute. 

Approved  in  Central  R.  R.  Co.  of  New  Jersey  v.  United  States,  229 
Fed.  509,  143  C.  C.  A.  569,  fact  that  payment  of  allowance,  which  was 
illegal  as  rebate  under  Hepburn  Act  of  1906,  is  made  in  good  faith  is 
not  defense  to  prosecution  for  violation  of  act;  E.  E.  Taenzer  ft  Co.  v. 
Chicago  etc.  Ry.  Co.,  191  Fed.  550,  112  C.  C.  A.  153,  holding  contract 
of  interstate  carrier  to  divide  rate  with  shipper  building  private  track 
over  its  own  land  to  connect  with  railroad's  line,  is  violation  of  Inter- 
state Commerce  Act  of  1887,  as  amended  in  1889. 

Fact  that  no  express  prohibition  against  Interstate  carrier  becoming 
dealer  In  commodltlea  moving  In  Interstate  commerce  is  found  in  act  will 
not  prevent  court  ftom  applying  provisions  of  act  as  It  interprets  them, 
although  effect  may  be  to  render  it  dlAcult  or  impossible  for  carrier  to 
deal  In  commodities. 

Approved  in  United  States  v.  Delaware  etc.  R.  R.  Co.,  238  U.  S.  529, 
533,  59  h,  Ed.  1443,  1445,  35  Sup.  Ct.  873,  holding  contract  restraining 
coal  company  from  buying  coal  from  anyone  except  railroad  without 
latter  V  cbnsent,  and  prohibiting  coal  company  from  competing  with 
railroad  for  purchase  of  coal  mined  on  railroad  lines,  is  violation  of 
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commodity  clause  of  Hepbnni  Act  of  1906;  United  States  ▼.  Lehigh 
Valley  R.  Co.,  176  Fed.  1017,  and  United  States  v.  Delaware  ft  Hndson 
Co.,  213  U.  S.  410,  411,  414,  415,  5S  L.  Ed.  850,  851,  852,  29  Sup.  Ct. 
527,  both  upholding  commodities  clause  of  Hepburn  Act  of  1906 ;  United 
States  V.  Reading  Co.,  226  Fed.  282,  holding  railway  did  not  mine  or 
produce  coal  transported  for  coal  company,  nor  have  interest  in  coal, 
direct  or  indirect,  making  its  transportation  of  coal  unlawful  under 
commodities  clause  of  Hepburn  Act  of  1906,  although  capital  stock  of 
both  companies  was  issued  to  holding  company,  where  operating  de- 
partments are  kept  separate  and  business  is  conducted  at  arm's-length; 
United  States  v.  Lake  Shore  etc.  Ry.  Co.,  203  Fed.  315,  holding  contract 
changing  ownership  of  stocks  but  resulting  in  concert  of  action  and  con- 
trol of  railroads  and  coal  companies  does  not  essentially  change  previous 
arrangement  and  is  violation  of  Sherman  Anti-trust  Act  of  1890 ;  United 
States  V.  Vacuum  Oil  Co.,  153  Fed.  602,  holding  indictment  charving 
shipper  with  receiving  rebate  on  interstate  shipment  in  violation  of 
Elkins  Act,  is  not  defective  for  failure  to  allege  that,  in  view  of  pub- 
lished tariff  rates,  such  shipments  may  not  consist  of  sum  of  local 
rates;  Snead  v.  Central  of  Georgia  Ry.  Co.,  151  Fed.  618,  upholding 
Federal  Employers'  Liability  Act  of  1906;  People  v.  Illinois  Cent. 
R.  R.  Co.,  233  111.  392,  122  Am.  St  Bep.  181,  IS  Ann.  Cas.  285,  M  N.  E. 
373,  refusing  to  enjoin  railroad  from  discontinuing  operation  of  grain 
elevators;  dissenting  opinion  in  United  States  v.  Delaware  etc.  Co.,  164 
Fed.  254,  255,  256,  majority  holding  commodities  clause  of  Interstate 
Commerce  Act  of  1887,  as  amended  in  1906,  is  void  as  applied  to  rail- 
roads owning  coal  lands,  under  State  laws  more  than  fifty  years  before 
its   enactment. 

Distinguished  in  United  States  v.  Delaware  etc.  Co.,  164  Fed.  243, 
holding  commodities  clause  of  Interstate  Commerce  Act  of  1887,  as 
amended  in  1906,  is  void,  as  applied  to  railroads  owning  coal  lands 
under  State  laws  more  than  fifty  years  before  its  enactment. 

Power  of  Congress  to  subject  every  carrier  engaging  in  Interstate 
commerce  to  regulations  which  It  has  adopted,  is  undoubted. 

Approved  in  United  States  v.  Standard  Oil  Co.,  173  Fed.  187,  192, 
enjoining  Standard  Oil  Company  and  subsidiary  companies  in  certain 
particulars,  from  continuing  combination  in  restraint  of  interstate  trade 
in  violation  of  Sherman  Anti-trust  Act  of  1890. 

Construction  made  by  body  charged  with  enforcement  of  atatn'e, 
which  conBtmctlon  has  long  obtained  in  practical  execution,  and  which  Is 
impliedly  sanctioned  by  re-enactment,  when  not  plainly  erroneous,  must  be 
treated  aa  read  into  statute. 

Approved  in  Copper  Queen  Consolidated  Min.  Co.  v.  Territorial  Board 
of  Equalization,  206  U.  S.  479,  51  L.  Ed.  1147,  27  Sup.  Ct.  695,  following 
Arizona  Supreme  Court's  construction  of  Arizona  Revised  Statutes, 
§  2282,  as  to  power  of  board  of  equalization  to  increase  total  valuation 
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of  property  in  territory  above  sum  of  returns  from  boards  of  super- 
visors of  several  counties  and  to  change  valuation  of  particular  classes 
of  property  within  counties;  Illinois  Surety  Co.  v.  United  States,  215 
Fed.  338,  131  C.  C.  A.  476,  holding  under  act  of  1894,  as  amended  in 
1905,  approval  by  contractor  of  voucher  issued  by  treasury  department 
is  "final  settlement"  within  statute,  and  six  months'  period  runs 
from  that  date,  not  from  date  of  check  for  balance  due  in  payment  of 
voucher;  United  States  v.  Erie  R.  Co.,  209  Fed.  285,  holding  under  tariff 
schedule  requiring  payment  of  demuxrage  after  twenty-fovr  hours,  de- 
murrage is  assessable  on  cars  delivered  at  yards  of  company  for  reoon- 
signment  after  twenty-four  hours  from  receipt  of  notice  of  arrival  at 
that  point;  Arkansas  Fertilizer  Co.  v.  United  States,  193  Fed.  674, 
under  provision  of  Interstate  Commerce  Act,  as  amended  in  1906, 
c.  3591,  §  5,  requiring  claims  *for  damages  to  be  filed  with  commission 
within  two  years  of  action  accrues  when  shipment  terminates;  United 
States  V.  Miller,  187  Fed.  371,  holding  district  judge  presiding  in  Circuit 
Court  has  jurisdiction  to  appoint  jury  commissioner;  Public  Service 
Ry.  Co.  V.  Board  of  Public  Utility  Commissioners,  81  N.  J.  L.  364,  80 
Atl.  27,  holding  Public  Utility  Act  (Pub.  Laws  1911,  e.  195),  §  18,  does 
not  abrogate  three  cent  fares  for  school  children. 

Wliere  carrier  has  violated  provifiionB  of  act  to  regulate  commerce  In 
particular  manner,  court  may  enjoin  further  like  violations  of  act,  but 
cannot  by  general  injunction  ]^ace  carrier  in  Jeopardy  of  pnnldimMiit  for 
contempt  by  any  violation  of  such  act. 

Approved  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  80,  Ann. 
Gas.  1912D,  734,  34  L.  R.  A.  (N.  S.)  834,  55  L.  Ed.  653,  31  Sup.  Ct.  502, 
construing  section  6  of  decree,  as  not  depriving  stockholders  or  subsi- 
diary corporations  after  dissolution  of  corporation,  of  power  to  make 
lawful  and  normal  contracts,  but  as  restraining  them  from  directly 
or  indirectly  recreating  combination  dissolved;  Bitterman  v.  Louisville 
ete.  R.  R.  Co.,  207  U.  S.  228, 12  Ann.  Caa.  693,  52  L.  Ed.  184,  28  Sup.  Ct. 
91,  enjoining  dealers  from  selling  nontransferable  reduced  rate  excur- 
sion tickets;  United  States  v.  Standard  Oil  Co.,  173  Fed.  192,  enjoin- 
ing Standard  Oil  Company  and  subsidiary  companies  from  continuing 
combination  in  violation  of  Sherman  Anti-trust  Act  of  1890 ;  Lewis  Pub. 
Co.  V.  Wyman,  168  Fed.  760,  dismissing  without  prejudice  bill  to  enjoin 
postmaster  from  refusing  to  admit  magazine  at  second-class  rates,  and 
to  determine  number  pf  copies  published,  is  entitled  to  send  at  that 
rate,  where  pending  suit  new  permit  is  issued  allowing  magazines  to  be 
sent  at  that  rate,  but  limiting  number  to  smaller  number  thau  bill 
alleges  complainant  was  entitled  to  send  at  that  rate;  Pennsylvania 
Co.  V.  Bay,  150  Fed.  774,  railroad  has  present  property  interest  in  right 
to  issue  special  nontransferable  tickets,  and  may  protect  such  right  by 
suit  in  equity,  but  not  at  law;  United  States  v.  Milwaukee  etc.  Transit 
Co.,  145  Fed.  1012,  equity  has  jurisdiction  to  grant   injunction  at  in- 
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Htance  of  United  States  a^inst  eamen,  restraining  them  from  ^ving 
and  receiving  rebates  thoogfa  saeh  acts  may  constitute  crime;  dissent- 
ing opinion  in  United  States  v.  International  Har%'e3ter  Co.,  214  Fed. 
1004,  majority  ordering  dissolution  of  harvester  company,  which  was 
conBolidation  of  five  han'ester  companies  prodneing  from  eighty  to 
eighty-live  per  cent  of  harvesting  machinery  sold  in  United  States, 
orgauized  to  eliminate  competition,  as  combination  in  restraint  of  inter- 
state  trade,  in  violation  of  Sherman  Anti-trust  Act. 
« 

■.  OIIT  DB- 

Certlflcata  of  State  court  of  last  resort  may  not  Import  Fedenl  qnm- 
tlon  Into  laoord,  bat  such  certiacate  may  Mm  to  elncMata  leteiminatloD 
whettier  snch  Federal  question  udata. 

Approved  in  Illinois  Central  R.  B.  Co.  t.  McKendree,  203  U.  S.  525, 
526,  51  L.  Ed.  303,  27  Sup.  Ct.  153,  holding  traverse  of  amended  com- 
plaint, not  certificate  raixed  Federal  question  as  to  validity  of  act  of 
1903  and.  order  of  Secretary  of  Agriculture  establisliiug  quarantine 
line. 

Denial  of  liglit  asserted  by  tmataa  In  bankruptcy  seeUng  to  iMover 
assets  of  bankcnpt'R  estate  under  Bankruptcy  Act  of  1898.  was  donlal  of 
Tlsbt  claimed  under  law  of  United  States,  presenting  Faderal  qaeaion, 
reviewable  by  Supreme  Conn  under  BevJaed  Statutes,  seetton  709. 

Approved  in  Leaser  v.  Gray,  236  U.  S.  71,  59  L.  Ed.  474,  35  Sup.  Ct. 
227,  where  plaintiff  in  error  seasonably  set  np  and  claimed  that  because 
bankruptcy  court  adjudicated  his  debt  to  be  not  provable,  proceedings 
in  bankruptcy  and  dischaige  of  defendant  constituted  as  bar  to  his 
recovery  in  State  court,  Federal  issue  is  raised  and  Supreme  Court 
has  jurisdiction  under  Judicial  Code,  §  237;  Zavelo  v.  Reeves,  227  U.  S. 
628,  67  L.  Ed.  677,  33  Sup.  Ct.  365,  Supreme  Court  has  jurisdiction 
under  Rev.  Stats.,  §  709,  to  review  judgment  of  State  court  denying'  rigiit 
claimed  under  Bankruptcy  Act;  Acme  Harvester  Co.  v.  Beekmau  Lum- 
ber Co.,  222  U.  S.  306,  56  L.  Ed.  213,  32  Sup.  Ct.  96,  Supreme  Court  has 
jurisdiction  under  Rev.  Stats.,  §  709,  to  review  judgment  of  State  court 
refusing  construction  of  Bankruptcy  Act  contended  for  by  plaintiff 
■in  error,  which  would  have  defeated  jurisdiction  of  State  court;  St. 
Louis  etc.  Ry.  Co.  v.  Taylor,  210  U.  S.  293,  62  L.  Ed.  1067,  28  Sup.  Ct. 
616,  denial  of  defendant 's  claim  as  to  constructipn  of  Safety  Appliance 
Act  of  1893,  gives  Federal  Supreme  Court  jurisdiction  to  review  judg- 
ment of  State  court  for  plaintiff;  Bau  Claire  Nat.  Bank  v.  Jackman, 
204  U.  S.  532,  61  L.  Ed.  604,  27  Sup.  Ct.  391,  applying  rule  in  action 
by  trustee  to  recover  preference  under  section  60b  of  Bankruptcy  Act 
of  1898;  Illinois  Central  R.  R.  Co.  v.  McKendree,  203  U.  S.  526,  61 
L.  Ed.  SOS,  27  Sap.  Ct.  163,  holding  Supreme  Court  has  jurisdiction  to 
review    judgment  of   State    conrt    allowing    damages  for    inEeetion  of 
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of  property  in  territory  above  sum  of  returns  from  boards  of  super- 
visors of  several  counties  and  to  change  valuation  of  particular  classes 
of  property  within  counties;  Illinois  Surety  Co.  v.  United  States,  215 
Fed.  338,  131  C.  C.  A.  476,  holding  under  act  of  1894,  as  amended  in 
1905,  approval  by  contractor  of  voucher  issued  by  treasury  department 
is  ''final  settlement"  within  statute,  and  six  months'  period  runs 
from  that  date,  not  from  date  of  check  for  balance  due  in  payment  of 
voucher;  United  States  v.  Erie  R.  Co.,  209  Fed.  285,  holding  under  tariff 
schedule  requiring  payment  of  demuirage  after  twenty-fo«r  hours,  de- 
murrage is  assessable  on  cars  delivered  at  yards  of  company  for  recon- 
signment  after  twenty-four  hours  from  receipt  of  notice  of  arrival  at 
that  point;  Arkansas  Fertilizer  Co.  v.  United  States,  193  Fed.  674, 
under  provision  of  Interstate  Commerce  Act,  as  amended  in  1906, 
c.  3591,  §  5,  requiring  claims  *for  damages  to  be  filed  with  commission 
within  two  years  of  action  accrues  when  shipment  terminates;  United 
States  V.  Miller,  187  Fed.  371,  holding  district  judge  presiding  in  Circuit 
Court  has  jurisdiction  to  appoint  jury  commissioner;  Public  Service 
Ry.  Co.  v.  Board  of  Public  Utility  Commissioners,  81  N.  J.  L.  364,  80 
Atl.  27,  folding  Public  UtiUty  Act  (Pub.  Laws  1911,  c.  196),  §  18,  does 
not  abrogate  three  cent  fares  for  school  children. 

Wliere  carrier  has  violated  Frovifiions  of  act  to  regulate  commerce  in 
parttcular  manner,  court  may  enjoin  further  like  riolations  of  act,  but 
cannot  by  general  injunction  place  carrier  in  Jeopardy  of  pnnisbment  for 
contempt  by  any  violation  of  snch  act. 

Approved  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  80,  Ann. 
Cas.  1912D,  784,  34  L.  R.  A.  (N.  8.)  834,  55  L.  Ed.  653,  31  Sup.  Ct.  502, 
construing  section  6  of  decree,  as  not  depriving  stockholders  or  subsi- 
diary corporations  after  dissolution  of  corporation,  of  power  to  make 
lawful  and  normal  contracts,  but  as  restraining  them  from  directly 
or  indirectly  recreating  combination  dissolved;  Bitterman  v.  Louisville 
etc.  R.  R  Co.,  207  U.  S.  228, 12  Ann.  Oba.  693,  52  L.  £d.  184,  28  Sup.  Ct. 
91,  enjoining  dealers  from  selling  nontransferable  reduced  rate  excur- 
sion tickets;  United  States  v.  Standard  Oil  Co.,  173  Fed.  192,  enjoin- 
ing Standard  Oil  Company  and  subsidiary  companies  from  continuing 
combination  in  violation  of  Sherman  Anti-trast  Act  of  1890 ;  Lewis  Pub. 
Co.  V.  Wyman,  168  Fed.  760,  dismissing  without  prejudice  bill  to  enjoin 
postmaster  from  refusing  to  admit  magazine  at  second-class  rates,  and 
to  determine  number  pf  copies  published,  is  entitled  to  send  at  that 
rate,  where  pending  suit  new  permit  is  issued  allowing  magazines  to  be 
sent  at  that  rate,  but  limiting  number  to  smaller  number  than  bill 
alleges  complainant  was  entitled  to  send  at  that  rate;  Pennsylvania 
Co.  V.  Bay,  150  Fed.  774,  railroad  has  present  property  interest  in  right 
to  issue  special  nontransferable  tickets,  and  may  protect  such  right  by 
suit  in  equity,  but  not  at  law;  United  States  v.  Milwaukee  etc.  Transit 
Co.,  146  Fed.  1012,  equity  has  jurisdiction  to  grant   injunction  at  in- 
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formed  to  purchase  and  sell  leasehold;  Irrine  t.  Chicago  etc.  Coal  Co., 
200  Fed.  954,  119  C.  C.  A.  333,  holding  action  of  eorporatioD  with 
powera  Jimited  to  dealing  in  coal,  as  one  of  organizers  of  new  raitioad 
'  corporation,  in  snbscribing  for  stock  and  paTing  for  same  with  re- 
ceivers* certificates,  and  in  providing  additional  caintal,  is  ultra  viras; 
Barron  v.  HcEinnon,  196  Fed.  937,  116  C.  G.  A.  483,  holding  purchase 
of  corporate  stock  in  corporation  by  bank  &om  one  of  its  officers  for 
purpose  of  selling  it  at  profit,  is  ultra  vires;  Bagnell  v.  Ives,  184  Fed. 
473,  bedding  act  of  trustee  for  minors  in  purchasing  stock  of  foreign 
corporation  for  estate,  or  accepting  it  in  payment  of  debt  is  illegal 
under  Pennsylvania  Constitution,  art.  m,  §  2,  and  does  not  bind  estate 
as  stockholder;  UcKinnon  v.  Uoise,  177  Fed.  578,  holding  is  suit  to 
recover  moneys  belonging  to  trust  fund  and  lost  by  president  and  vice- 
president  of  national  bank,  that  contract  for  porefaase  of  stocks  of 
highly  speculative  and  fluctuating  character  was  ultra  vires,  and  ^- 
rectors  are  liable  for  losses  sastained;  Converse  v.  Emerson,  Talcott  & 
Co.,  242  ni.  623,  625,  626,  90  N.  E.  271,  272,  and  Converse  v.  Gardner 
Oovemor  Co.,  174  Fed.  34,  35,  98  C.  C.  A.  16,  both  holding  act  of  manu- 
facturing corporation  in  acquiring  stock  of  another  corporation  is  ultra 
vires,  and  denying  recovery  in  action  by  receiver  to  enforce  stock- 
holdeis'  liability;  Metropolitan  Trust  Co.  t.  KcKinnon,  172  Fed.  849, 
97  C.  C.  A.  194,  holding  fact  that  bank's  purchase  of  stock  of  another 
bank  was  ultra  vires  did  not  prevent  it  from  getting  title  to  stock; 
Vandagrift  v.  Rich  HUI  Bank,  163  Fed.  826,  90  C.  C.  A.  129,  holding 
contract  of  corporation  by  which  it  acquires  stock  of  another  corpora- 
tion as  investment,  and  not  in  payment  of  antecedent  debt,  for  purpose 
foreign  to  objects  of  its  incorporation  and  not  authorized  by  law,  is 
ultra  vires,  and  receipts  of  dividends  do  not  estop  it  from  asserting 
that  contract  is  voM. 

Distingniebed  in  L.  D.  Geoi^  Lumber  Co.  v.  Dangherty,  214  Fed. 
»62,  131  C.  C.  A.  254,  holding  although  consolidation  of  Pennsylvania 
and  Virginia  corporation  is  ill^al  for  failure  to  eomply  with  laws  of 
both  States,  but  is  acquiesced  in  by  all  directors  and  stockholders,  cor- 
porate property  is  liable  for  debts  of  consolidated  company. 

Power  of  national  bank  to  hold  stock  of  other  corporations.     Note, 
L.  B.  A.  1916A,  684,  686,  687. 

Right  of  bank  to  engage  in  business  to  save  debt.    Note,  27  L.  It.  A. 
(N.  S.)   246. 

Want  of  authority  of  national  bank  to  anbacrlbe  foi  capital  stock  of 
corporation  engaged  In  speciilatlTS  tmainess  Is  valid  defaiue  to  action 
against  It  to  enforce  double  llabUltj  Impofad  by  State  statute  span  stock- 
boldeni  of  such  corporation. 

Approved  in  Barron  v.  McKinnon,  196  Fed.  942,  116  C.  C.  A.  483, 
national  bank  compelled  to  take  title  to  its  stock  as  collateral    may 


621         SECURITY  ETC.  INS.  CO.  v.  PREWITT,      200  U.  S.  446-450 

convey  good  title  to  purchaser,  as  bank's  title  is  not  void  but  voidable 
under  Revised  Statutes,  §  5201. 

Miscellaneoas.  Cited  in  Bemheimer  v.  Converse,  206  U.  S.  525,  51 
L.  Ed.  1172,  27  Sup.  Ct.  755,  for  provisions  of  General  Laws  of  Minne- 
sota for  1899,  e.  272,  relating  to  enforcement  of  liability  of  stock- 
holders of  insolvent  corporations. 

200  XT.  &  446-450,  50  L.  Bd.  546,  26  8up.  C«.  314,  SEOXTBITT  MUTUAL 
UFE  INS.  GO.  ▼.  PBSWITT. 

Supreme  Court  will  dismiss  writ  of  error,  where  pending  suit  to  cancel 
revocation  of  permit  of  corporation  to  ttansact  business  in  State,  permit 
has  become  of  no  effect  ftom  liqise  of  time,  and  court  bas  no  power  to 
grant  effectual  relief. 

Approved  in  In  re  Lewis,  202  U.  S.  614,  50  L.  Ed.  1172.  26  Sup.  Ct. 
767,  reaffirming  rule;  United  States  v.  Hamburg- Amerikanische  Co., 
239  tr.  S.  476,  60  L.  Ed.  391,  36  Sup.  Ct.  216,  holding  questions  in  suit 
to  dissolve  combination  alleged  to  be  illegal  under  Sherman  Anti-trust 
Act  have  become  moot  on  account  of  European  war  and  dismissing  bill 
without  prejudice  to  rights  of  government  to  assail  contract  or  com- 
binations in  future  in  violation  of  such  act ;  Southern  Pac.  Co.  v.  p]shel- 
man,  227  Fed.  932,  dismissing  suit  to  restrain  railroad  commission  from 
preventing  railroad's  incurring  of  indebtedness  for  new  equipment, 
where  pending  suit  commission  authorized  such  indebtedness;  United 
States  V.  President  etc.  of  Georgetown  College,  28  App.  D.  C.  92,  denying 
mandamus  to  compel  coU^e  authorities  to  reinstate  relator  as  student 
in  freshman  class,  where  at  time  of  appeal  college  year  has  ended; 
State  V.  Imel,  243  Mo.  189,  147  S.  W.  992,  dismissing  apx>eal  by  execu- 
trix from  order  appointing  administrator  pending  contest  of  will,  whei« 
contest  has  been  settled  in  her  favor. 

Laws  of  Kentuckj  require  annual  renewal  of  permit  to  foreign  insur- 
ance company,  and  without  sach  permit  company  is  prohibited  ftom  doing 
hnsfnesf  within  State. 

Approved  in  Carolina  Coal  etc.  Co.  v.  Southern  Ry.  Co.,  144  N.  C. 
745,  57  S.  E.  449,  holding  under  Code  1883,  §  697,  foreign  corporation 
bu3ring  domestic  railroad  property  at  mortgage  sale  became  new  do- 
mestic corporation,  and  reversing  order  removing  to  Federal  court 
action  by  resident  corporation  against  such  corporation;  British- 
American  Mortg.  Co.  V.  Jones,  77  S.  C.  453,  58  S.  E.  420,  holding  foreign 
corporation  having  paid  license  required  by  act  of  1893  in  order  to  do 
business  in  State,  may  be  required  by  act  of  1904  to  pay  additional 
tax  on  property  used  in  its  business  in  State. 

Miscellaneoas.  Cited  in  Lamar  v.  Splain,  235  U.  S.  695,  50  L.  Ed. 
480,  36  Sup.  Ct.  209,  and  Duffield  v.  Ashurst,  225  U.  S.  697,  56  L.  Ed. 
1202,  32  Sup.  Ct  838,  both  dismissing  on  authority  of  principal  case; 
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Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  247,  248,  50  L.  Ed.  1014,  26 
Sup.  Ct.  619,  reciting  history  of  litigation. 

200  U.  8.  450,  60  L.  Ed.  549,  TKAVELER8'  IKS.  OO.  T.  FJUgWlTT. 

Revocation  of  foreign  corporation's  license  for  removing  action 
to  Federal  court.    Note,  1  L.  B.  A.  (N.  8.)  1020. 

200  jr.  8.  451-479,  50  L.  Ed.  550,  26  8ap.  Ot.  318,  UNITED  STATES   ▼. 
BITTEB  ROOT  DEVELOPMENT  CO. 

Under  section  724,  Seyised  Statutes,  providing  for  production  of  books 
and  writings  in  actions  at  law  under  same  circumstances  that  defendants 
might  be  compelled  to  produce  them  under  ordinary  rules  of  proceeding 
In  chancery,  allegations  In  complainant's  hiU  do  not  show  necessity  for 
discovery  in  equity. 

Approved  in  General  Film  Co.  v.  Sampliner,  232  Fed.  99,  146  C.  C.  A. 
287,  dismissing  bill  of  discovery  relating  to  defenses  to  action  at»iaw, 
that  plaintiff  is  not  real  party  in  interest,  and  that  assignment  is  cham- 
pertous;  Childs  v.  Missouri  etc.  Ry.  Co.,  221  Fed.  223,  136  C.  C.  A.  629, 
dismissing  bill  to  remove  cloud  on  title  to  land  in  defendant's  posses- 
sion and  for  discovery  and  accounting;  American  Sign  Co.  v.  Electro- 
Lens  Sign  Co.,  211  Fed.  199,  holding  in  action  in  Federal  court  on  notes 
for  deferred  payments  on  purchase  price  for  territorial  rights  or  privi- 
leges under  patent,  defense  of  failure  of  consideration  based  on  fraud 
inducing  contract  may  be  interposed,  as  against  objection  that  such 
defense  is  cognizable  in  equity  only;  United  Cigarette  Mach.  Co.  v. 
Winston  Cigarette  Mach.  Co.,  194  Fed.  957,  114  C.  C.  A.  583,  holding 
bill  in  suit  to  restrain  breach  of  contract  does  not  disclose  right  to  ac- 
counting or  to  discovery;  Sugar  Beets  Product  Co.  v.  Lyons  Beet  Sugar 
Ref.  Co.,  161  Fed.  218,  holding  in  suit  for  specific  performance  of  con- 
tract to  purchase  pulp-drier,  jurisdiction  in  equity  is  not  sustainable 
on  ground  that  complainant  was  entitled  to  discovery,  where  testimony 
under  control  of  defendant  is  obtainable  by  examination  of  books  and 
records;  General  Elec.  Co.  v.  Westinghouse  Elec.  ft  Mfg.  Co.,  144  Fed. 
465,  injunction  restraining  violation  of  contract  not  allowable,  com- 
plainant being  entitled  to  discovery  of  sales  made  by  defendant,  in 
violation  of  agreement  in  action  at  law;  Scotten  v.  Rosenblum,  231 
Fed.  359,  arguendo. 

Averments  in  regard  to  fraud,  conspiracy,  and  violation  of  trust  do 
not  give  equity  court  jurisdiction  of  action  which  Is  in  reality  nothing  but 
action  of  trespass  or  trover  to  recover  damages  for  cntting  and  carrying 
away  of  timber  from  complainant's  land,  and  principal  ground  up:n  wMch 
remedy  at  law  is  claimed  to  be  Inadequate  is  nothing  more  than  d'fflcolty 
In  proving' case. 

Approved  in  Curriden  v.  Middleton,  232  U.  S.  636,  58  L.  Ed.  767.  34 
Sup.  Ct.  458,  holding  suit  is  to  recover  damages,  and  averments  in  bill 
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for  discovei>-  and  for  restitution  of  amounts  of  which  complainant  was 
defrauded  is  not  cognizable  in  equity  merely  because  of  complication 
of  facts  and  difficulty  of  proof;  Equitable  life  Assur.  Soc.  v.  Brown, 
213  U.  S.  51,  53  L.  £d.  693,  29  Sup.  Ct.  404,  denying  accounting  and 
appointment  of  receiver  for  insurance  company  in  representative  suit 
by  policy-holder,  alleging  fraudulent  acts  of  officers  in  regard  to  waste, 
mismanagement,  and  improper  investments;  Southern  Pac.  R.  R.  Co.  v. 
Cnited  States,  200  U.  S.  351,  50  L.  Ed  511,  26  Sup.  Ct.  296,  alleged  in- 
ability of  government  to  state  certain  facts  shows  no  necessity  for 
discoveiy  in  equity  which  would  render  remedy  more  adequate  than  in  an 
action  at  law;  United  States  v.  Midway  Northern  Oil  Co.,  232  Fed.  630, 
dismissing  suit  in  equity  which  is,  in  effect,  action  for  conversion 
against  marketing  companies  to  recover  value  of  oil  purchased  by  them 
from  actual  trespassers;  Watson  v.  Huntington,  215  Fed.  475,  131 
C.  C.  A.  520,  dismissing  bill  by  stockholder  to  recover  amount  paid 
for  stock  on  ground  of  fraud,  where  object  of  bill  is  recovery  of  dam- 
ages and  accounting  is  unnecessary;  Hicks  v.  Penn  Mut.  Life  Ins.  Co., 
210  Fed.  465,  suit  for  commissioners  due  on  premiums  paid  on  life 
insurance  policies,  and  for  injunction  ordering  company  to  pay  com- 
missions as  they  accrue,  is  not  cognizable  in  equity  as  suit  for  account- 
ing, nor  on  ground  of  multiplicity  of  actions;  Dickinson  v.  Kempner, 
193  Fed.  206,  holding  bill  for  accounting  charging  trust  relation  must 
allege  facts  constituting  trust  relation;  Lewis  Pub.  Co.  v.  Wyman,  182 
Fed.  18,  104  C.  C.  A.  453,  right  to  recover  excess  pajnnents  of  postage 
made  pending  suit  for  injunction  cannot  be  determined  in  equity  after 
dismissal  as  to  injunction;  Warmath  v.  O'Daniel,  159  Fed.  90,  16 
L.  R.  A..  (N.  S.)  414,  86  C.  C.  A.  277,  holding  under  section  723,  Re- 
vised  Statutes,  plenary  suit  by  trustees  in  bankruptcy  to  recover  value 
of  household  furniture  fraudulently  transferred  by  bankrupt  is  not 
maintainable  in  equity  over  defendant's  objection;  Godfrey  v.  McCon- 
nell,  161  Fed.  798,  799,  denying  jurisdiction  of  equity  court  in  repre- 
sentative -suit  by  stockholder  against  directors  of  corporation  and 
others,  alleging  conspiracy  to  defraud  corporation  by  contracts  giving 
syndicate  right  to  do  exploration  work  in  mines;  George  v.  Ford,  36 
App.  D.  C.  334,  336,  denying  jurisdiction  of  equity  court  for  accounting 
and  damages  sustained  through  fraudulent  agreement  authorizing  man- 
ao:cr  of  corporation  to  sell  out  holdings  of  one  of  its  directors;  United 
States  V.  Burrill,  107  Me.  384,  Ann.  Oaa.  1912D,  512,  78  Atl.  569,  holding 
United  States  may  sue  in  State  court  in  forcible  entry  and  detainer  to 
obtain  possession  of  its  property;  Schank  v.  Schuchman,  212  N.  Y.  357, 
*106  N.  E.  128,  denying  equity  jurisdiction  to  rescind  executed  contract 
for  fraud,  where  legal  remedy  to  recover  money  had  and  received  is 
adequate. 

Distinguished  in  National  Leather  Co.  v.  Roberts,  221  Fed.  926,  137 
C.  C.  A.  492;  upholding  equity  jurisdiction  of  bill.seeking  rescisision  of 
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contract  on  ground  of  fraud;  Pioneer  Min.  Co.  v.  Tyberg,  215  Fed.  508, 
509,  L.  R.  A.  19153,  442,  131  C.  C.  A.  549,  holding  equity  has  juris- 
diction to  enjoin  payment  of  draft  and  to  enforce  constructive  trust 
thereon,  where  foreman,  intrusted  with  care  of  sluice-boxes,  stole  gold 
dust,  nuggets,  and  amalgam,  and  upon  sale  of  same  exchanged  United 
States  assayer's  certificate  for  draft;  United  States  v.  Denver  etc.  R. 
Co.,  190  Fed.  842,  equity  court  has  jurisdiction  of  suit  for  injunction 
and  damages  against  railroad  and  its  agents  removing  timber  from 
public  land  for  unauthorized  purposes;  Southern  Pac.  Ry.  Co.  v.  United 
States,  186  Fed.  741,  108  C.  C.  A.  607,  overruling  by  Federal  court  of 
objection  to  jurisdiction  of  equity,  while  erroneous,  was  not  reversible 
error,  where  jury  trial  was  waived  by  admission  of  facts  and  trial  was 
on  question  of  law  only;  In  re  Plant,  148  Fed.  38,  bankruptcy  court 
not  limited  to  money  judgment  against  creditor,  but  may  cause  creditor 
to  pay  money  to  bankrupt's  trustee,  or  suffer  contempt ;  Hurd  v.  Cramer, 
40  App.  D.  C.  360,  361,  362,  holding  equity  has  jurisdiction  of  suit  to 
set  aside,  on  ground  of  fraud  and  undue  influence,  large  gifts  of  money 
and  property  by  aged  man  adjudged  incompetent,  where  gift  extends 
over  period  of  years  and  donee,  having  converted  funds  into  notes 
whose  makers  are  unknown,  has  concealed  same;  Lightfoot  v.  Davis, 
198  N.  T.  272, 189  Am.  St.  Rep.  817, 19  Ann.  Gas.  747,  29  L.  R.  A.  (N.  8.) 
119,  91  N.  E.  586,  equity  has  jurisdiction  of  action  against  thief's  ad- 
ministrator for  accounting,  where  stolen  property  was  concealed  and 
converted  into  money. 

Excessiveness  of  verdicts  for  personal  injuries.    Note,  L.  R.  A. 
1915F,  442. 

• 

Multiplicity  of  suits  is  not  ground  of  wiaity  JnTisdietioB,  where  persons 
guilty  of  wrong  must  be  made  parties  and  there  is  no  class  and  there  ca*i 
be  no  representatves. 

Approved  in  Bellamy  v.  St.  Louis  etc.  Ry.  Co.,  220  Fed.  878,  136 
C.  C.  A.  442,  order  enjoining  actions  by  shippers  against  carrier  under 
State  rate  statute,  suspended  by  injunction,  cannot  be  sustained  on 
ground  of  multiplicity  of  suits ;  New  Jersey  etc.  Lumber  Co.  v.  Gardner- 
Lacy  Lumber  Co.,  178  Fed.  783,  102  C.  C.  A.  220,  holding  where  bill 
alleges  title  and  possession  in  complainant,  it  is  error  to  dismiss  as  to 
defendants  who  make  no  defense  and  submit  to  jurisdiction  of  court 
and  to  decrees  pro  confesso;  Buchanan  Co.  v.  Adkins,  175  Fed.  701,  99 
C.  C.  A.  246,  claimant  of  large  tract  of  land,  portions  of  which  are 
in  x)osse8sion  of  numerous  persons  claiming  title  to  parts  in  various 
ways,  cannot  maintain  single  suit  in  equity  in  Federal  court  to  deter- 
mine title  on  ground  of  multiplicity  of  actions;  Whitaker  &  Ray  Co.  v. 
Roberts,  155  Fed.  887,  suit  in  equity  on  ground  of  multiplicity,  is  not 
maintainable  to  compel  payment  of  claim  for  school  desks,  partly  dis- 
allowed^ where  desks  were  purchased  under  single  contract. 
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Equity  jurisdiction  because  of  multiplicity  of  actions  for  personal 
injuries  growing  out  of  single  tort.  Note,  20  L.  R:  A.  (N.  S.) 
85S. 

200  TJ.  8.  480-488,  50  I*.  Ed.  564,  26  Sup.  Ot.  303,  LOONET  ▼.  METRO- 
FOMTAN  R.  B.  OO. 

Negligence  of  carrier  cannot  be  inferred  ftom  presumption  of  care  on 
part  of  person  killed;  presumption  in  performance  of  duty  attends  carrier 
aa  well  as  person  killed,  and  such  presumption  must  be  overcome  by  direct 
eyidence.    One  presumption  cannot  be  built  upon  another. 

Approved  in  Smith  v.  Illinois  Cent.  R.  R.  Co.,  200  Fed.  555,  119 
C.  C.  A.  33,  denying  recovery  for  death  of  engineer  found  dead  in  rail- 
road yards,  and  apparently  killed  by  hostler's  engine;  Missouri  etc.  Ry. 
Co.  V.  Foreman,  174  Fed.  383,  98  C.  C.  A.  281,  holding  in  action  for 
death  of  employee  fact  of  accident  carries  no  presumption  of  employer's 
negligence,  and  denying  recovery  where  no  sx>ecific  act  of  negligence  is 
shown;  United  States  Fidelity  etc.  Co.  v.  Des  Moines  Nat.  Bank,  145 
Fed.  279,  74  C.  C.  A.  553,  applying  rule  in  action  on  fidelity  bond ;  dis- 
senting opinion  in  Chesapeake  Beach  Ry.  Co.  v.  Brez,  39  App.  D.  C.  81, 
majority  holding  evidence  sufficient  to  show  passenger  on  scenic  rail- 
way was  killed  by  jarring  loose  of  superstructure,  causing  him  to  be  hit 
and  thrown  against  some  part  of  railway,  raising  presumption  of  negli- 
gence in  operation  of  railway. 

To  hold  master  responsible  In  action  for  injuries,  servant  must  show  that 
appUances  and  instrumentalities  furnished  irere  defectlTe:  and  defect  can- 
net  be  inferred  from  mere  fact  of  injury;  there  must  be  substantive  proof 
of  negligence  and  knowledge  of  defect  or  omission  of  duty  in  regard  to  it 
must  be  shoiwn. 

Approved  in  American  Car  &  Foundry  Co.  v.  Dietz,  203  Fed.  471,  121 
C.  C.  A.  693,  following  rule;  Great  Northern  Ry.  Co.  v.  Wiles,  240  U.  S. 
448,  60  Ii.  Ed.  734,  36  Sup.  Ct.  408,  holding  doctrine  of  res  ipsa  loquitur 
inapplicable,  and  instruction  as  to  comparative  negligence  was  reversible 
error  in  action  under  Federal  Employers'  Liability  Act  of  1908,  where 
death  of  brakeman  resulted  from  his  own  negligence;  Burras  v.  Cudahy 
Packing  Co.,  230  Fed.  598, 144  C.  C.  A.  650,  holding  in  employee's  action 
for  injuries  fact  of  fall  of  elevator  does  not  justify  inference  that  speeil 
fjovemor  safety  device  was  defective,  and  burden  of  proof  upon  em- 
ployee to  establish  company's  negligence  was  not  sustained;  American 
Car  &  Foundry  Co.  v.  Schachlewich,  229  Fed.  560,  144  C.  C.  A.  19,  hold- 
ing in  action  for  injuries,  doctrine  of  res  ipsa  loquitur  is  inapplicable 
where  relationship  of  master  and  servant  exists,  and  reversing  directed 
verdict  for  plaintiff  where  there  was  no  evidence  of  employer's  negli- 
gence ;  Stepanovich  v.  Pittsburgh  etc.  Coal  Co.,  218  Fed.  605, 134  C.  C.  A. 
362,  holding  in  employee's  action  for  injuries  for  failure  to  furnish  safe 
brake  on  eoal-jHt  ear^  happening  of  accident  is  not  proof  of  employer's 
XIX--40 
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negligence,  and  burden  of  proof  upon  employee  to  show  such  negli- 
gence was  not  sustained;  Beardsley  ▼.  Howard  &  Bullongh  etc.  Maeh. 
Co.,  176  Fed.  622,  holding  in  action  for  injuries  to  employee  from 
breaking  of  emery-wheel,  evidence  was  insufficient  to  show  accident 
resulted  from  negligence  of  employer  in  failing  to  furnish  flanges  for 
wheel;  Wyman  v.  Lehigh  Valley  R.  Co.,  158  Fed.  960,  86  C.  C.  A.  161, 
denying  recovery  for  death  of  employee  from  breaking  of  link  in  cable 
used  to  replace  derailed  car,  where  neither  railroad  nor  wrecking  master 
were  negligent;  Payne  v.  Illinois  Cent.  R.  Co.,  155  Fed.  76,  83  C.  C.  A. 
589,  denying  recovery  for  death  of  passenger  killed  after  alighting  from 
train  by  freight  train  on  another  track,  where  there  was  no  evidence  of 
railroad's  negligence,  and  evidence  all  i)ointed  to  suicide;  Moit  v.  Illi- 
nois Cent.  R.  Co.,  153  Fed.  357,  82  C.  C.  A.  430,  holding  in  action  for 
injuries  to  car  repairer,  no  presumption  of  negligence  arises  from 
falling  of  car.  and  denying  recovery  in  absence  of  proof  of  negligence; 
Carnegie  Steel  Co.  v.  Byers,  149  Fed.  673,  8  L.  B.  A.  (W.  8.)  677,  82 
C.  C.  A.  115,  servant,  injured  by  alleged  defective  machinery,  must  show 
that  same  was  defective,  caused  his  injuries,  and  that  master  had  reason- 
able notice  of  defect;  Sprow  v.  Staples,  38  App.  D.  C.  227,  holding  in 
action  against  hotel  proprietor  for  death  of  employee  from  explosion  of 
boiler  of  apparatus  for  making  coffee,  evidence  of  accumulation  for 
"many  months"  of  rust  and  sediment  in  pipe  was  sufficient  to  require 
submission  of  question  of  negligence  to  jury;  Schneider  v.  American 
Bridge  Co.,  31  App.  D.  C.  427,  affirming  directed  verdict  for  defendant 
in  action  for  injuries  to  workman  riveting  iron  framework  of  building, 
where  there  was  no  evidence  of  negligence  of  employer  or  of  defective 
condition  of  appliances  from  which  negligence  may  be  charged  to  em- 
ployer; Fleenor  v.  Oregon  Short  Line  R.  Co.,  16  Idaho,  802,  102  Pac. 
904,  holding  in  action  for  death  of  person  killed  at  crossing,  presump- 
tion arises  from  instinct  of  self-preservation  that  person  is  free  from 
contributory  negligence,  and  although  evidence  tends  to  show  such  per- 
son did  not  stop  to  look  or  listen,  question  was  for  jury;  Qleason  ▼. 
Missouri  River  Power  Co.,  46  Mont.  402,  128  Pac.  588,  holding  in  aetion 
for  injuries  to  employee  from  electric  shock,  fact  of  accident  and  re- 
sulting injury  are  insufficient  to  create  presumption  of  negligence,  and 
denying  recovery  in  absence  of  proof  of  n^ligence. 

Distinguished  in  Wiles  v.  Great  Northern  Ry.  Co.,  125  Minn.  351,  147 
N.  W.  428,  5  N.  C.  C.  A.  69,  holding  doctrine  of  res  ipsa  loquitur  applies 
in  employee's  action  for  injuries  resulting  from  defective  appliance. 

Degree  of  care  required  of  railway  in  use  of  electricity  as  motive 
power.    Note,  21  Ann.  Gas.  752. 

Liability  for  injuries  caused  by  electrical  appliances  on  oars.    Note, 
4  N.  *C.  C.  A.  456. 

Res  ipsa  loquitur  as  to  injury  from  disorder  of  electrical  appliances 
on  car.     Note,  12  L.  R.  A.  (N.  S.)  760. 
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Sufficiency  of  proof  of  negligence  of  employer  in  case  of  fatal 
accident  in  absence  of  eye-witness.    Note,  8  K.  0.  0.  A.  1009. 

MiaeelkuEMons.  Cited  in  Chandler  v.  St.  Louis  etc.  R.  Co.,  127  Mo. 
App.  38,  106  S.  W.  554,  holding  action  by  employee  for  injuries  re- 
ceived in  Indian  Territory  from  negligence  of  fellow-servant,  decisions 
of  Federal  courts  and  not  decisions  of  Arkansas,  furnish  role  by  which 
employer's  liability  is  to  be  tested. 

200  U.  S.  488-495,  50  L.  Ed.  669,  26  Sup.Ot.  327,  UNITBD  STATES  T. 
NEW  YORK  9t  O.  M.  S.  S.  OO. 

Necessity  of  protest  to  sustain  recovery  of  stamp  tax  illegally  collected 
on  manifests  of  cargoes  on  vessels  bound  to  foreign  ports  is  not  removed 
liy  act  of  1900,  authorizing  commissioner  of  internal  revenue  to  i^efond 
internal  revenue  stamp  tax  wrongfully  collected. 

Approved  in  Bernays  v.  United  States,  208  U.  S.  614,  52  L.  Ed.  645, 
28  Sup.  Ct.  569,  affirming  judgment  on  authority  of  principal  case; 
United  States  v.  Emery  etc.  Realty  Co.,  237  U.  S.  32,  59  L.  Ed.  827,  35 
Sap.  Ct.  499,  holding  District  Court,  sitting  as  Court  of  Claims,  under 
Judicial  Code,  §  24,  subd.  20,  has  jurisdiction  of  claim  for  refunding 
of  taxes  paid  under  corporation  tax  law  under  protest. 

Limited  in  Thames  &  Mersey  Marine  Ins.  Co.  v.  United  States,  217 
Fed.  684,  upholding  provision  of  War  Revenue  Act  of  1898,  c.  448,  §  26, 
imposing  stamp  tax  on  marine  insurance  policies. 

Distinguished  in  United  States  v.  Ilvoslef,  237  U.  S.  9,  16,  Ann.  Oas. 
1916A,  286,  59  L.  Ed.  817,  820,  35  Sup.  Ct.  459  (affirming  Hvoslef  v. 
United  States,  217  Fed.  681),  allowing  recovery  in  suit  against  United 
States  of  amount  of  tax  on  charter-party  of  vessel  exclusively  for  for- 
eign port,  as  tax  on  exports  in  violation  of  Constitution,  art.  I,  §  9, 
under  refunding  act  of  1912,  not  requiring  protest 'at  time  of  affixing 
stamps;  Merck  v.  Treat,  202  Fed.  136,  122  C.  C.  A.  301,  allowing  re- 
covery of  war  revenue  stamp  tax  paid  under  protest  upon  substance 
known  as  ichthyol,  which  was  exempt  as  uncompounded  chemical ;  John- 
son ft  Johnson  v.  Herold,  161  Fed.  599,  allowing  recovery  of  stamp  tax 
paid  nnder  War  Revenue  Act  of  1898  upon  natural  product  papain,  pre- 
pared from  juice  of  papaw,  and  exempt  as  uncompounded  chemical, 
where  tax  was  paid  under  protest. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oaa.  1916A,  299,  300,  301. 

Tax  on  marine  insurance  policy  on  exports  as  tax  on  articles  ex- 
ported.   Note,  Ann.  Gas.  1915D,  1090. 

200  V.  a  496-^6,  60  L.  Ed.  672,  26  Sup.  Ot.  268,  MISSOUBI  ▼.  ILLZNOIS. 

Constitution  of  TTnited  States  extends  Judicial  power  of  xmited  States 
to  controveraiee  between  two  or  more  States,  and  if  one  State  raises  con- 
troversy with  another,  Supreme  Goort  must  decide;  but  this  does  not  mean 
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of  St.  IfOiiis,  defendant  is  warranted  In  demanding  strictest  proof  that 
plaintUTs  own  conduct  does  not  prottnce  resnH  of  wliidi  It  complains. . 

Approved  in  Pulaski  Anthracite  Coal  Co.  v.  Gibboney  Sand  Bar  Co., 
UO  Va.  450,  24  li.  B.  A.  (N.  S.)  1185,  66  S.  E.  75,  where  several  per- 
sons operate  different  coal  mines  and  deposit  refuse  in  stream,  one  is  not 
liable  as  joint  tort-feasor  for  entire  injury,  however  difficult  it  may 
be  to  prove  damage  caused  by  each;  Jeremy  Imp.  Co.  v.  Commonwealth, 
106  Va.  491,  56  S.  E.  227,  holding  evidence  insufficient  to  show  mill  dam 
was  cause  of  conditions  alleged  to  affect  health  of  travelers  on  public 
highways. 

Legislative  power  to  forbid  pollution  of  source  of  municipal  water 
supply.    Note,  7  K  R.  A.  (N.  8.)  S22. 

Evidence  I&eld  insuffldient  to  sliow  diadiarge  of  sewage  into  drainage 
canal  at  CMcago  causes  typlioid  in  St.  Louis. 

Approved  in  Markwardt  v.  City  of  Guthrie,  18  Okl.  46,  11  Ann.  Oas. 
581,  9  K  B.  A.  (N.  S.)  1150,  90  Pac.  31,  holding  municipal  corporation 
emptying  sewage  into  creek  causing  water  to  become  foul  and  infected 
with  poisonous  substances  is  Uable  to  lower  riparian  owner  for  main- 
taining public  nuisance. 

Miscellaneous.  Cited  in  Missouri  v.  Illinois,  202  U.  S.  599,  50  L.  Ed. 
1161,  26  Sup.  Ct.  713,  costs  were  properly  allowed  Missouri  against 
Illinois,  in  action  to  restrain  discharge  of  Chicago  sewage  into  Mis- 
sissippi  River. 

200  U.  a  527-532,  50  £i.  Ed.  581,  26  Sup.  Ot.  301,  8T&ICKLE7  T.  HIGH- 
XANB  BOY  QOLD  MIKINO  CO. 

Instance  of  case  in  which  Federal  Supreme  Court  took  Jurisdiction  to 
review  Judgment  of  State  court  holding  eminent  domain  statute  ralld,  as 
against  contention  that  right  of  way  was  for  private  use  in  violation  of 
Fourteenth  Amendment. 

Cited  in  O'Neill  v.  Learner,  239  U.  S.  249,  60  L.  Ed.  264,  36  Sup.  Ct. 
57,  where  plaintiffs  raise  question  whether  appropriation  of  their  prop- 
erty for  drainage  ditch  is  for  private  purpose  and  contrary  to  Four- 
teenth Amendment,  Supreme  Court  has  jurisdiction  under  Judicial  Code, 
§  237,  to  review  judgment  of  State  court  denying  their  contention. 

Condemnation  of  right  of  way  across  placer  mining  claim  for  aerial 
bucket  line  to  carry  ore  of  mining  corporation  to  raUway  station  is  not  for 
private  uee  in  vtelation  of  Fourteenth  Amendment. 

Approved  in  Mt.  Vernon-Woodbcrry  Cotton  Duck  Co.  v.  Alabama 
etc.  Power  Co.,  240  U.  S.  32,  60  L.  Ed.  511,  36  Sup.  Ct.  236,  upholding 
Alabama  statute  providing  for  condemnation  of  property  for  water 
power  purposes;  O'Neill  v.  Learner,  239  U.  S.  253,  254,  60  L.  Ed.  266, 
36  Sup.  Ct  58,  upholding  statutes  of  Nebraska  of  1905  and  1903  relat- 
ing to  establishment  of  drainage  ditches;  Union  Lime  Co.  v.  Chicago 
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etc.  Rj.  Co.,  233  U.  8.  219,  58  L.  Sd.  988,  34  Sup.  Ct.  5>2,  apholdiii^' 
Wisconsin  Stalntes,  §  1797-llm  anthorinng  railroads  to  condemo  land 
for  spor-traeks;  Noble  SUte  Bank  t.  Haskell,  219  U.  S.  Ill,  Ann.  Ou. 
1912A,  487,  Sa  L.  K.  A.  (H.  S.)  1062,  65  L.  Ed.  116,  31  Sap.  Ct.  186, 
and  Noble  State  Bank  v.  Haskell,  219  U.  S.  580,  Ann.  Cat.  191ZA,  487, 
56  U  Ed.  343,  31  Snp.  Ct.  290,  both  opbolding  Oklahoiua  acU  of  1907 
and  1909,  snbjeeting  State  banks  to  assessmeDts  for  depositors'  ^ar- 
antj  fnnd ;  Bacon  v.  Walker,  204  U.  S.  315,  51  L.  Ed.  501,  27  Snp.  Ct. 
289,  apholding  Revised  SUtates  of  Idaho,  §§1210,  1211,  prohibiting 
gra/.ing  of  sheep  on  or  vithin  two  miles  of  land  in  proncsaory  claims 
of  persons  other  than  sheep  owner,  as  construed  by  State  not  to  pro- 
hibit grazing  of  sheep  on  person's  own  land;  Ofiield  v.  S'ew  T<wk  etc. 
R.  R.  Co.,  203  U.  S.  377,  51  L.  Ed.  236,  27  Snp.  Ct.  72,  upholding  Pablic 
Laws  of  Connecticut,  §§3694,  3695,  providing  for  condemnation  of 
minority  shares  of  stock  in  railroad  and  other  corporations  where  ma- 
joritj'  of  shares  are  held  by  another  railroad,  if  pablic  interest  so  de- 
mands; Otis  Co.  V.  Lndlow  Ufg.  Co.,  201  D.  S.  151,  >iO  L.  Ed.  705,  26 
Sup.  Ct.  353,  dne  process  not  denied  upper  riparian  owner  by  statute 
giving  mill  owners  right  to  develtq)  power  where  compensation  eiven 
for  resulting  injury  to  land;  Empire  Water  etc.  Co.  v.  Cascade  Town 
Co.,  205  Fed.  128,  123  C.  C.  A.  355,  corporation  owning  land  In  canon 
and  expending  money  for  summer  resort  is  entitled,  as  a^inst  person 
seeking  to  divert  waters  of  stream  for  manufacturing  purposes,  to  such 
qnantity  of  water  as  is  necessary  to  preserve  trees  and  vegetation  of 
caiion,  but  not  to  such  amount  as  is  necessary  to  presene  scenic  beauty; 
Hagerla  v.  Hfiasissippi  River  Power  Co.,  202  Fed.  788,  holding  foreign 
corporation  complying  with  Iowa  Code  of  1897,  §  1990,  authorizing  cor- 
poration organized  for  purpose  of  utilizing  water  power  to  condemn 
lands  within  State  for  its  plant,  and  section  1637  et  acq.  relating  to  for- 
eign corporations,  was  authorized  by  its  charter  and  act  of  Congress 
of  1905  to  bnild  dam  across  Mississippi  River,  to  generate  power  for 
electricity  and  to  coudeum  land  necessarily  overflowed  by  dam ;  Oer- 
raan  Alliance  Ins.  Co.  v.  Barnes,  189  Fed.  776,  npholding  Laws  of  Kan- 
sas 1909,  c.  152,  providing  for  regulation  of  rates  and  charges  of  lire 
insurance  companies  transacting  busiTiess  in  State;  Burley  v.  United 
States,  179  T^.  11,  S3  L.  E.  A.  (N.  8.)  807,  102  C.  C.  A.  429,  uphold- 
ing act  of  Congress  of  1902  providing  for  reclamation  fund  from  pro- 
ceeds of  sales  of  public  lands  for  purpose  of  irrigating  arid  taads,  both 
public  and  private;  Headrick  v.  Larson,  152  Fed.  97,  81  C.  C.  A.  317. 
under  Hevised  Statutes  of  Idaho  1887,  §  5212,  providing  that  {woperty 
appropriated  to  public  use  shall  not  be  taken  unless  for  more  necessaiy 
public  use,  where  defendants  acquire  right  to  drive  tunnel  throngh  com- 
plainants' mining  claims,  complainants  did  not  acquire  right  to  nse 
tunnel  to  work  their  veins;  Shasta  Power  Co.  v.  Walker,  149  Fed.  572, 
nse  of  stream  to  generate  power  to  supply  city  witli  electricity  under 
franchise  is  public  use;  Miocene  Ditch  Co.  v.  Jacobsen,  146  Fed.  684, 
77  C.  C.  A.  106,  corporation  maintaining  artificial  waterway  may  con- 
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demn  right  of  way  for  canying  water  for  private  and  public  uses; 
Inspiration  Consol.  Copper  Co.  v.  New  Keystone  Copper  Co.,  16  Ariz. 
261,  144  Pac.  279,  holding  Civil  Code  1913,  pars.  3071-3097,  relating 
to  exercise  of  power  of  eminent  domain,  do  not  authorize  condemna- 
tion of  right  of  way  for  tunnel  site  for  purpose  of  mining  private  ores ; 
Blackwell  Lumber  Co.  v.  Empire  Mill  Co.,  28  Idaho,  578,  155  Pac.  688, 
holding  under  section  14  of  Constitution  authorizing  exercise  of  emi- 
nent domain  for  purposes  of  '^  complete  development  of  the  material 
resources   of  the  State,"  coi-poration  engaged  in  lumber  industry  is 
entitled  to  condemn  right  of  way  for  temporary  logging  road;  West- 
port  Stone  Co.  v.  Thomas,  175  Ind.  324,  326,  35  L.  R.  A.  (N.  S.)  646, 
94  N.  £.  408,  409,  upholding  lateral  railroad  law  (Bums'  Ann.  Stats. 
1908,  §§  5398-5404)  authorizing  owners  of  mills,  quarries  and  others 
specified  to  build  lateral  railroads;  Helena  Power  etc.  Co.  y.  Spratt,  35 
M(mt.  124, 10  Ann.  Caa.  1056,  8  L.  E.  A.  (N.  S.)  567,  88  Pac.  775,  hold- 
ing flooding  of  land  by  dam  for  purpose  of  supplying  electric  power 
to  mines  and  smelters  and  to  pubUc  generally,  and*^  for  irrigation  pur- 
poses is  public  use  authorizing  condemnation  of  such  land;  Goldfield 
etc.  Transp.  Co,  v.  Old  Sandstrom  etc.  Min.  Co.,  38  Nev.  439,  150  Pac. 
317,  holding  under  Revised  Lietws,  §  2456,  providing  that  mining  for 
gold,  silver,  and  other  valuable  minerals  is  paramount  interest  of  State, 
and  section  2458  authorizing  entry  on  unfenced  lands  to  prospect  for 
metals,  and  section  5606  providing  for  exercise  of  eminent   domain, 
land  may  be  condemned  as  place  to  deposit  tailings  from  ore  mill; 
State  V.  Sutton,  83  N.  J.  L.  49,  84  Atl.  1059,  upholding  act  of  1912  re- 
quiring street  railways  to  grant  free  transportation  to  police  officers; 
Northern  Pac.  Ry.  Co.  v.  Kreszeszewski,  17  N.  D.  209,  115  N.  W.  681, 
authorizing  condemnation  of  easement  in  land  for  reservoir  site  Liid 
pipe-lines  to  supply  railroad's  engines  with  water;  State  ex  rel.  Davis 
Smith  Co.  V.  Clausen,  65  Wash.  184,  87  L.  R.  A.  (N.  S.)  466,  2  N.  C.  C.  A. 
823,  3  N.  C.  C.  A.  618,  117  Pac.  1109,  upholding  industrial  insurance 
laws  of  1911  requiring  contributions  from  employers  to  accident  fund 
to  provide  fixed  and  certain  relief  for  workmen  injured  in  extrahaz- 
ardons  work,  and  their  families  or  dependents,  without  regard  to  ques- 
tions of  negligence ;  Woodal  v.  Darst,  71  W.  Va.  354,  Ann.  Oas.  1914B, 
1278,  44"^  R.  A.  (N.  S.)  83,  77  S.  £.  265,  upholding  special  appropria- 
tion in  act  of  1907,  to  comjKinsate  member  of  national  guard  injured 
while  on  duty  going  to  State  encampment;  dissenting  opinion  in  Louis- 
ville etc.  R.  R.  Co.  V.  Central  Stock  Yards  Co.,  212  U.  S.  151,  63  L.  Ed. 
449,   29  Sup.  Ct.  246,  majority  holding  void  provisions  of  Kentucky 
Constitution,  §§  213,  214,  requiring  carrier  to  deliver  its  cars  to  con- 
necting carrier  without  guaranty  for  their  return  or  compensation  for 
their  iise;  dissenting  opinion  in  Western  Indemnity  Co.  v.  Pillsbury, 
170  Cal.  710,  151  Pac.  408,  majority  upholding  Workmen's  Compensa- 
tion Act  of  1913. 

Distinguished  in  Salisbury  Land  etc.  Co.  v.  Commonwealth,  216  Mass. 
380,  46  L.  R.  A.  (N.  S.)  1196, 102  N.  E.  624,  holding  valid  provision  of 
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Statute  of  1912,  e.  715,  §4,  authorizing  exercise  of  eminent  domain 
to  make  Salisbury  Beach  public  reservation  is  bo  intermixed  with  void 
provision  of  section  10,  authorizing  sale  or  lease  of  land,  that  whole 
is  void. 

What  constitutes  public  use  for  which  property  may  be  taken  by 
eminent  domain.    Note,  14  Ann.  Oaa.  904,  905. 

Power  to  acquire  by  eminent  domain  right  of  way  for  a  private 
road  or  railroad  to  a  mine.    Note,  22  L.  E.  A.  (N.  S.)  701,  702. 

Judicial  power  over  eminent  domain.    Note,  22  L.  R.  A.  (N.  S.) 
35,  89,  44,  49,  52,  86,  87,  153,  155. 

Eminent  domain — ^For  purposes  of  irrigation.    Note,  88  L.  R.  A. 
(W.  S.)  807. 

Exercise  of  eminent  domain  for  mining  tunneL    Note,  4  L.  R.  A. 
(N.  S.)  107. 

Exercisability  of  eminent  domain  for  production  of  gold.    Note, 
15  L.  R.  A.  (N.  S.)  618. 

Miscellaneous.  Cited  in  Borden  v.  Trespalacios  Rice  &  Irr.  Co.,  204 
U.  S.  667,  51  L.  Ed.  671,  27  Sup.  Ct  785,  affirming  judgment  on  au- 
thority of  principal  case. 

200  U.  8.  532-^36,  50  I^  Ed.  584,  26  Sup.  Ot.  316,  WHITNEY  ▼.  DRESSER. 

Sworn  proof  of-  claim  against  bankrupt's  estate  is  prima  facie  evidence 
of  its  averments,  and  objection  must  go  forward  with  evidence. 

Approved  in  In  re  J.  M.  Mortens  &  Co.,  147  Fed.  181,  77  C.  C.  A. 
473,  reaffirming  rule;  Frederick  v.  Citizens'  Nat.  Bank,  231  Fed.  669, 
145  C.  C.  A.  553,  holding  notes  signed  by  individual  members  of  bank- 
1  upt  firm  may  be  proved  against  bankrupt  estate  of  partnership,  where 
inoney  was  borrowed  and  used  for  benefit  of  firm;  Board  of  Commerce 
of  Ann  Arbor,  Mich.  v.  Security  Trust  Co.,  225  Fed.  459,  140  C.  C.  A. 
186,  holding  sworn  proof  of  claim  against  bankrupt  manufacturing  com- 
pany for  breach  of  contract  averring  that  breach  yfas  not  brought  about 
by  strike  or  other  excepted  causes  establishes  prima  facie  case,  and  in 
absence  of  contrary  proof  by  trustee,  claim  was  sufficiently  proved; 
In  re  Elk  Valley  Coal  Min.  Co.,  210  Fed.  388,  holding  in  proceeding  for 
re-examination  before  referee  of  claims  for  labor,  objector  must  over- 
come proof  of  claim  by  positive  testimony;  In  re  Dunlaf  Carpet  Co., 
206  Fed.  728,  holding  bank  furnishing  money  or  credit  to  firm  for  pur- 
chase of  imported  goods,  retaining  title  to  goods  until  sold  to  pur- 
chaser and  after  that  to  the  account,  is  alone  entitled  to  prove  claim 
against  banki-upt  purchaser;  Moore  v.  Craudall,  205  Fed.  691,  124 
C.  C.  A.  U,  sworn  statement  of  claim  of  wife  of  bankrupt  for  services 
as  clerk  in  her  husband's  store,  alleging  that  she  was  to  reeeiye  spe- 
cific amount  for  such  services  is  prima  facie  evidence  of  truth  of  state- 
ments against  objections  by  trustee  in  bankruptcy  that  wife  living  with 
hiiisband  cannot  prove  claim  against  his  estate  in  bankruptcy;  Spencer 
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V.  Lowe,  198  Fed.  964,  117  C.  C.  A.  497,  holding  objections  to  claims 
of  creditors  in  bankruptcy  shonld  be  in  writing  and  sufficiently  explicit 
to  indicate  nature  of  claim;  Baumhauer  v.  Austin,  186  Fed.  270^  108 
C.  C.  A.  306,  holding  evidence  supxx>rts  claim  for  borrowed  money  and 
reversing  findings  of  referee  affirmed  by  District  Court  rejecting:  claim; 
In  re  Montgomery,  185  Fed.  956,  prima  facie  case  is  made  by  claim 
against  bankrupt's  estate,  supported  by  deposition  and  proof  as  re- 
quired by  Bankruptcy  Act,  and  burden  is  on  contestant  alleging  for- 
gery of  notes  on  which  claim  rested,  to  go  forward  with  proof;  In  re 
Baumhauer,  179  Fed.  967,  holding  evidence  insufficient  to  sustain  ref- 
eree's finding  disallowing  claim  for  borrowed  money;  In  re  Harper, 
175  Fed.  429,  where  debt  of  creditor  has  been  proved  against  estate  of 
bankrupt,  burden  rests  on  trustee  to  establish  setoff  pleaded  by  him; 
In  re  James  Dunlap  Carpet  Co.,  171  Fed.  537,  538,  where  sworn  state- 
ment is  filed  that  bankrupt  is  indebted  to  bank  on  account  of  goods 
sold  to  bankrupt,  fact  that  account  and  affidavit  show  goods  were  sold 
for  account  of  third  person,  also  filing  proof  of  claim  for  same  account, 
does  not  destroy  probative  force  of  claim  as  prima  facie  evidence  of  its 
validity  in  favor  of  claimant;  In  re  Syracuse  Paper  etc.  Co.,  164  Fed. 
278,  oral  unverified  objections  unsupported  by  proof  to  proved  claims 
were  insufficient  to  require  referee  to  adjourn  meeting  for  election  of 
trustee  until  such  objections  could  be  tried;  In  re  Milne,  TumbuU  & 
Co.,  159  Fed.  281,  holding  proof  of  claim  against  bankrupt's  estate 
negatived  preference,  and  burden  of  proving  preference  is  upon  credi- 
tors objecting  ui)on  that  ground  to  voting  x>ower  of  claims ;  In  re  Roan- 
oke Furnace  Co.,  152  Fed.  847,  petitioner,  having  filed  formal  proof 
of  claim,  has  prima  facie  standing  of  creditor,  which  cannot  be  col- 
laterally attacked;  In  re  Castle  Braid  Co.,  145  Fed.  228,  229,  allega- 
tions of  proof  of  claim  against  bankrupt  estate  are  to  be  taken  as 
true,  if  they  set  forth  necessary  facts,  even  when  objections  are  filed; 
In  re  Charles  R.  Partridge  Lumber  Co.,  215  Fed.  976,  and  In  re  Green- 
field, 193  Fed.  100,  both  arguendo. 

Distinguished  in  In  re  Hudson  Porcelain  Co.,  225  Fed.  326,  holding 
proof  of  claim  not  complying  with  requirements  of  Bankruptcy  Act  of 
1898,  e.  541,  §  57,  subds.  a  and  b,  is  not  prima  facie  evidence  of  allega- 
tions made  therein  and  should  not  be  allowed  in  absence  of  evidence 
impeaching  it;  In  re  United  Wireless  Telegraph  Co.,  201  Fed.  446,  hold- 
ing claim  for  services,  not  stating  consideration  nor  character  of  em- 
ployment, is  mere  statement  of  claim,  not  proof  of  claim;  In  re  Goblc 
Boat  Co.,  190  Fed.  95,  holding  claim  for  money  for  services  allowed  at 
first  meeting  of  creditors  for  voting  purposes  only  did  not  prove  itself , 
and  where  claimant  fails  to  reply  to  })etition  by  objecting  creditors  to 
expunge  claim,  referee  properly  expunged  claim;  In  re  T.  A.  Mclntyre 
&  Co.,  174  Fed.  629,  98  C.  C.  A.  381,  where  claimant  before  referee  in 
bankruptcy  did  not  stand  on  proof  of  claim,  but  oifered  evidence  in- 
sufficient to  establish  allegations  in  proof  of  claim,  he  could  not  on 
appeal  use  such  allegations  to  support  deficiencies  in  testimony;  In  re 
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Coventry  Evans  Furniture  Co.,  166  Fed.  523,  holding  proof  of  claim 
against  bankrupt's  estate  based  on  note  which  was  attached  to  claim 
reciting  that  note  was  ''for  value  received,"  did  not  state  considera- 
tion for  note  as  required  by  Bankruptcy  Act  of  1898,  c.  541,  §57a; 
In  re  Jones,  151  Fed.  109,  110,  allegations  in  verified  petition  for  allow- 
ance of  claim  as  to  priority  are  not  to  be  taken  as  prima  facie  trial, 
but  statements  must  be  proven. 

Promise  made  as  part  of  purchase  price  of  property  as  promise  to 
pay  debt  of  another  within  statute  of  frauds.  Note,  12  Ann. 
Gas.  1102. 


200  n.  S.  536-561,  50  L.  Ed.  686,  26  Sup.  Ot.  330,  80UTHEBK  PACIPIO 
CO.  V.  INTEBSTATB  OOMBfEBCE  COBOOBSIOK. 

Provision  of  Interstate  Commerce  Act,  section  6,  requiring  joint  traflc 
rates  to  be  filed  with  Interstate  Commerce  Commission  does  not  forbid 
adoption  by  carrier,  as  part  of  agreement  for  through  rate  from  California 
to  Atlantic  seaboard  for  oranges  and  other  citros  fndts,  roles  resenring 
right  of  initial  carrier  to  route  shipment  for  purpose  of  breaking  up  prac- 
tice of  rebating  by  connecting  carriers. 

Approved  in  Louisville  etc.  R.  Co.  v.  Dickerson,  191  Fed.  710,  112 
C.  C.  A.  295,  holding  stipulation  in  bill  of  lading  permitting  carrier  to 
make  different  routing  under  conditions  not  provided  for  in  schedules, 
which  affects  cost  to  shipper,  is  void,  and  is  no  defense  in  action  by 
shipper  to  recover  excess  of  schedule  rate. 

Though  carrier  is  not  bound  to  make  through  contract,  it  may  do  so 
upon  such  terms  as  it  chooses  so  long  as  they  are  reasonal^  and  do  not 
otherwise  violate  the  law. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  Mills,  219 
U.  S.  195,  31  L.  R.  A.  (N.  S.)  7,  55  L.  Ed.  178.  31  Sup.  Ct.  164,  up- 
holding provision  of  Carmack  Amendment  of  1906  prohibiting  carrier 
in  interstate  commerce  from  limiting  by  contracts  its  liability  for  loss 
or  damage  occurring  beyond  its  own  lines;  United  States  v.  Union  Pac. 
R.  Co.,  188  Fed.  Ill,  holding  purchase  of  Southern  Pacific  stock  by 
Union  Pacific  Railway  was  not  direct  restraint  upon  interstate  com- 
merce in  violation  of  Sherman  Anti-trust  Act  of  1890;  Hill  v.  Walker, 
167  Fed.  260,  92  €.  C.  A.  633,  holding  in  action  to  recover  balance  on 
contract  of  sale,  exclusion  of  evidence  of  railroad  agent  on  issue  as  to 
whether  seller  attempted  to  follow  directions  of  purchaser  as  to  routing 
of  shipment)  was  error;  McGuire  v.  Great  Northern  Ry.  Co.,  153  Fed. 
439,  holding  fact  that  interstate  shipment  is  for  point  beyond  line  of 
carrier  receiving  it  does  not  create  joint  liability  between  it  and  con- 
necting carrier,  where  shipment  over  each  is  under  separate  contract 
limiting  liability  for  loss  or  injury  on  its  own  line,  and  allegations  of 
joint  negligence  were  for  purpose  of  defeating  removal;  United  States 
V.  Pacific  etc.  Nav.  Co.,  4  Alaska,  545,  holding  court  is  without  juris- 
diction, prior  to  action  of  Interstate  Commerce  Commission,  to  deter- 
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mine  matters  involved  in  indictment  chaiging  combination  and  mon- 
opoly of  interstate  transportation  in  violation  of  Sherman  Anti-trust 
Act  of  1890,  and  discrimination  against  other  carriers  by  inducing  rail- 
road to  enter  into  through  routing  agreement;  Southern  Pac.  Co.  v. 
Crenshaw,  5  Ga.  App.  684,  63  S.  £.  869,  holding  under  Hepburn  Act 
of  1906,  §§8  and  9,  jurisdiction  of  Federal  courts  and  Interstate  Com- 
merce Commission,  is  not  exclusive,  and  State  court  has  jurisdiction 
of  action  by  initial  carrier  for  loss  or  damage  to  interstate  shipment; 
Kirby  v.  Chicago  etc.  R.  Ci>.,  242  HI.  432,  90  N.  E.  266,  holding  con- 
tract to  ship  interstate  shipment  of  horses  on  special  through  stock  train 
is  not  void  as  agreement  for  special  service  in  violation  of  Elkins  Act  of 
1903;  Chambers  v.  Everding  &  Farrell  Co.,  68  Or.  Ill,  136  Pac.  888, 
holding  carrier  having  no  regular  siding  or  stopping  place,  may  make 
extra  charge  for  stopping  at  point  for  unloading  of  stone  for  court- 
house; United  Fuel  Gas  Co.  v.  Public  Service  Commission,  73  W.  Va. 
590,  80  S.  £.  939,  refusing  to  suspend  order  of  public  service  commis- 
sion made  under  authority  of  act  of  1913  requiring  gas  company  to 
desist  from  practice  of  discriminating  between  two  classes  of  consumers ; 
Minneapolis  etc.  Ry.  Co.  v.  Railroad  Commission,  158  Wis.  104,  147 
N.  W.  366.  upholding  order  of  commission  establishing  joint  rate  and 
denying  recovery  of  shipper  of  diiTerence  between  that  rate  and  sum 
of  two  locals  established  by  commission  prior  thereto ;  dissenting  opinion 
in  United  States  v.  Lake  Shore  etc.  Ry.  Co.,  203  Fed.  321,  majority 
holding  contract  by  which  two  main  line  roads  each  acquire  controlling 
interest  in  subsidiary  competing  lines  and  divide  controlling  interest  in 
fifth  line,  did  not  change  character  of  consolidation  of  five  lines  or- 
dered dissolved  as  violation  of  Sherman  Anti-trust  Act. 

Distinguished  in  J.  H.  Hamlen  &  Sons  Co.  v.  Illinois  Cent.  R.  Co., 
212  Fed.  327,  holding  guaranty  by  carrier  that  shipment  would  be  trans- 
ported by  connecting  steamsliip  line  for  specified  rate,  where  there  is 
no  published  rate,  and  difference  would  have  to  be  paid  out  of  its  earn- 
ings, is  void  under  Hepburn  Act  of  1906,  §  2 ;  United  States  v.  Oregon 
R.  etc.  Co.,  159  Fed.  980,  holding  railroad  permitting  erection  of  ware- 
houses along  right  of  way,  requiring  by  rule  orders  for  cars  for  ship- 
ments of  grain  from  such  warehouses  to  come  from  warehousemen,  is 
under  duty  to  see  that  no  discrimination  is  practiced;  Armour  Packing 
Co.  V.  United  States,  153  Fed.  18,  14  L.  R.  A.  (N.  S.)  400.  82  C.  C.  A. 
135,  holding  contract  between  carrier  and  shipper  to  transport  goods  of 
latter  at  established  rate  for  specified  time  is  ineffective  after  higher 
rate  is  filed  and  published. 

Carrier's  right  to  discriminate  as  to  special  or  unusual  service. 
Note.  12  L.  R.  A.  (N.  S.)  513. 

200  U.  S.  561>601,  50  L.  Ed.  596,  26  Sup.  Ct.  341,  OHIOAOO,  B.  ft  Q.  B.  B. 
CO.  V.  ILLINOIS  EX  BEL.  OBBCWOOD. 

Failure  of  State  court  to  pass  on  Federal  right  or  immunity  specially 
set  up,  of  record,  is  not  conclusive,  but  Supreme  Court  will  decide  Federal 
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qoMtion  of  naceMarj  effect  of  Judgment  li  to  deny  Federtl  ri^t  or  im- 
mnnity  ipedally  set  np  or  claimed,  and  wUdi,  if  recognised  and  enforced, 
would  reqniro  Jndgmont  different  from  one  resting  upon  some  ground  of 
local  or  general  law. 

Approved  in  Ferris  v.  Frohman,  223  U.  S.  431,  56  L.  Ed.  495.  32 
Sup.  Ct.^263,  holding  Federal  right  is  set  up  and  denied  giving  Supreme 
Court  jurisdiction  under  Revised  Statutes,  §  709,  where  complainant 
asserts  common-law  copyright  and  that  defendant  secured  copyright 
under  laws  of  United  States,  and  defendant  standing  upon  copyright  is 
enjoined;  West  Chicago  St.  R.  R.  Co.  v.  Illinois,  201  U.  S.  520,  50 
L.  Ed.  850,  26  Sup.  Ct.  518,  State  court  cannot  defeat  appellate  juris- 
diction of  Supreme  Court,  if  Federal  right  was  set  up,  which  would 
require  a  different  judgment;  dissenting  opinion  in  Holden  Land  etc. 
Stock  Co.  V.  Interstate  Trading  Co.,  233  U.  S.  544,  58  L.  Ed.  1087,  34 
Sup.  Ct.  661,  majority  denying  jurisdiction  of  Supreme  Court  to  review 
State  court's  decision  in  suit  to  redeem  lands,  where  decision  rested 
on  non-Federal  ground  sufficient  to  sustain  it. 

Police  power  of  State  embraces  regolationfl  designed  to  promote  public 
convenience  or  general  prosperity,  as  well  as  regulations  designed  to  promote 
public  health,  public  morals,  or  public  safety;  rights  of  railroad  to  bridge 
over  natural  watercourse  are  not  supeiior  to  right  of  pubUc  to  use  such 
natural  outlet  for  drainage  purposes. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  77,  78, 
59  L.  Ed.  1211,  35  Sup.  Ct.  678,  upholding  Revised  Statutes  of  Missouri 
of  1899,  as  amended  in  1907,  requiring  railroads  to  maintain  suitable 
openings  through  right  of  way  and  roadbed  and  suitable  ditches  to 
carr>'  off  surface  water  and  imposing  penalty  for  its  violation;  Sligh 
V.  kirkwood,  237  U.  S.  59,  59  L.  Ed.  888,  35  Sup.  Ct.  501,  upholding 
Laws  of  Florida  1911,  c.  6236,  §  1,  prohibiting  delivery  for  shipment 
of  immature  citrus  fruits,  as  applied  to  interstate  shipment  of  oranges; 
Atlantic  Coast  Line  R.  R.  Co.  v.  Georgia,  234  U.  S.  289,  58  L.  Ed.  1317, 
34  Sup.  Ct.  829,  upholding  Georgia  statute  of  1908,  Civil  Code,  §§  2697, 
2698,  requiring  railroads  to  equip  locomotives  with  headlights  of  speci- 
fied form  and  power;  Eubank  v.  City  of  Richmond,  226  U.  S.  142,  Aim. 
Gas.  1914B,  192,  42  L.  R.  A.  (N.  S.)  1123,  57  L.  Ed.  158,  33  Sup.  Ct. 
76,  ordinance  enacted  under  authority  of  acts  of  1908,  authorizing  es- 
tablishment of  building  line  whenever  requested  in  writing  by  two- 
thirds  of  abutting  property  owners,  is  void;  Mutual  Loan  Co.  v.  Mar- 
tell,  222  U.  S.  232,  Ann.  Gas.  1913B,  529,  56  L.  Ed.  178,  32  Sup.  Ct.  74, 
upholding  Massachusetts  statute  (Acts  1908,  c.  605),  invalidating  as- 
signment of  wages  to  be  ei^med  unless  accepted  in  writing  by  em- 
ployer, consented  to  by  wife,  and  filed  in  public  office;  Louisville  etc. 
R.  R.  Co.  V.  Mottlcy,  219  U.  S.  480,  34  L.  R.  A.  (N.  S.)  671.  55  L.  Ed. 
302,  31  Sup.  Ct.  265,  holding  Hepburn  Act  of  1906  is  not  void  as  vio- 
lating provision  of  fifth  amendment  prohibiting  taking  of  private  prop- 
erty without  compensation;  or  as  impairment  of   contract,  because  it 
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invalidates  contract  for  free  interstate  transportation  given  as  com- 
pensation for  injuries ;  Welch  y.  Swasey,  214  U.  S.  105,  58  L.  Ed.  929, 
29  Sup.  Ct.  567  (affirming  193  Mass.  376, 118  Am.  St.  Rep.  523,  79  N.  E. 
747),  upholding  Massachusetts  statutes  of  1904  and  1905  limiting  height 
of  buildings  in  Boston,  and  prescribing  different  heights  for  different 
sections  of  city;  United  States  v.  Louisville  Bridge  Co.,  233  Fed.  280, 
upholding  act  of  1899,  authorizing  Secretary  of  War  to  require  changes 
in  bridges  over  navigable  streams,  as  applied  to  bridges  constructed 
over  Ohio  River  under  acts  of  1862  and  1865;  Nolen  v.  Riechman,  225 
Fed.  822,  upholding  act  of  Tennessee,  1915,  requiring  permit  and  bond 
for  operation  of  automobiles  as  jitneys  on  streets  of  cities;  Wiseman 
V.  Tanner,  221  Fed.  698,  upholding  Initiative  Act,  No.  8,  making  it 
unlawful  for  employment  agency  to  demand  or  receive  fee  from  worker 
for  furnishing  employment  or  information  leading  thereto;  Bracey  v. 
Darst,  218  Fed.  498,  holding  act  of  West  Virginia,  1913,  known  as 
''blue,  sky  law"  regulating  sale  of  stocks,  bonds,  debentures  or  other 
securities,  applying  to  individuals  as  well  as  to  corporations,  is  void 
as  depriving  individuals  of  right  to  contract;  Prairie  Oil  &  Gas  Co.  v. 
United  States,  204  Fed.  814,  amendment  to  section  1  of  act  to  regulate 
commerce  by  act  of  1906  making  owners  of  interstate  oil  pipe-lines 
subject  to  provisions  of  act,  is  void,  as  applied  to  those  transporting 
their  own  oil;  In  re  Arkansas  Rate  Cases,  187  Fed.  298,  enjoining  en- 
forcement of  freight  rates  established  by  Arkansas  railroad  commis- 
sion and  two  cent  passenger  rate  established  by  act  of  1907  as  confisca- 
tory ;  Chicago  etc.  R.  Co.  v.  Board  of  Supervisors  of  Appanoose  County, 
170  Fed.  668,  upholding  Iowa  statute  of  1904  authorizing  creation  of 
drainage  districts  by  county  boards  of  supervisors,  as  amended  in  1907, 
providing  that  railroad  whose  right  of  way  is  crossed  by  ditch  shall 
not  be  allowed  compensation;  Logan  ft  Bryan  v.  Postal  Tel.  etc.  Co., 
157  Fed.  578y  upholding  Arkansas  act  of  1907  declaring  dealings  in 
futures  on  margin  gambling  and  prohibiting  them  within  its  borders; 
WiUiams  v.  State,  85  Ark.  468, 122  Am.  St.  Bep.  47,  26  L.  B.  A.  (N.  8.) 
482,  108  S.  W.  839,  upholding  act  of  1907  regulating  soliciting  of  per- 
sons arriving  on  trains  for  hotels,  lodging-houses  and  other  similar 
places;  Willison  v.  Cooke,  54  Colo.  328,  44  L.  B.  A.  (N.  S.)  1080,  130 
Pac.  831,  holding  ordinance  of  Denver  prohibiting  erection  of  store 
buildings  on  residence  street  without  consent  in  writing  of  majority  of 
property  owners  in  block  on  both  sides  of  street  and  without  agreeing 
to  erect  building  on  line  average  distance  from  street,  is  void ;  Atlantic 
Coast  Line  P.  Co.  v.  Coachman,  59  Fla.  138,  20  Ann.  Oas.  1047,  52 
South.  380,  upholding  provision  of  Laws  1907,  c.  5618,  for  recovery 
of  fifty  per  cent  interest  and  reasonable  attorney's  fees  from  carrier 
for  failure  to  pay  claims  for  loss  or  damage  to  freight  within  sixty 
days;  Atlantic  Coast  Line  R.  Co.  v.  State,  135  Ga.  558,  32  L.  B.  A. 
(K.  S.)  20,  69  S.  E.  731,  upholding  statute  (Laws  1908,  p.  50),  requir- 
ing railroads  to  equip  locomotives  on  main  lines  with  headlight  con- 
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suming  not  less  than  three  hundred  watts  at  the  arc,  and  with  reflector 
not  less  than  twenty-three  inches  in  diameter,  and  to  keep  same  in 
good  condition;  State  v.  Horn,  27  Idaho,  790,  152  Pac.  278,  upholding 
provision  of  Revised  Codes,  §  6872,  prohibiting  grazing  or  herding  of 
sheep  on  cattle  range;  People  v.  Weiner,  271  111.  78,  110  N.  E.  872, 
liolding  act  of  1915  prohibiting  use  of  cotton  or  other  material  made 
second-hand  by  use,  to  be  used  in  making  mattresses,  quilts  or  bed 
comforters,  is  void;  Morris  v.  Indianapolis,  177  Ind.  395,  Aim.  Gas. 
1915A,  65,  94  N.  E.  714,  holding  track  elevation  statute  of  1905,  within 
police  power  of  State;  Grand  Trunk  etc.  Ry.  Co.  v.  South  Bend,  174 
Ind.  212,  216,  89  N.  E.  888,  890,  denying  injunction  to  restrain  city 
from  interfering  with  laying  of  second  track  by  street  railway  under 
franchise  where  right  to  lay  such  track  was  not  exercised  for  more 
than  thirty-five  years  after  grant  of  franchise  and  not  until  after  its 
repeal ;  Taylor  v.  Strayer,  167  Ind.  31,  119  Am.  St.  Rep.  469,  78  N.  E. 
238,  acts  of  1905  repealing  existing  drainage  laws  and  prol^ibiting 
drainage  of  lakes,  extinguishes  right  to  recover  costs  reduced  to  judg- 
ment under  prior  statute;  State  ex  rel.  Taylor  v.  Missouri  Pac.  Ry.  Co., 
•  76  Kan.  480,  92  Pac.  610,  upholding  statute  (Laws  1901,  c.  286,  p.  517), 
creating  board  of  railroad  commissioners  and  delegating  to  it  certain 
administrative  functions;  South  Covington  etc.  R.  Co.  v.  Covin^on, 
146  Ky.  597,  14?  S.  W.  30,  upholding  ordinance  of  1910  regulating  num- 
ber of  passengers  to  be  carried  on  street-cars,  requiring  operation  of 
sufficient  number  of  cars  to  acc<mmiodate  public,  and  weekly  fumiga- 
tion of  ears ;  German  Ins.  Co.  v.  Commonwealth,  141  Ky.  612,  133  S.  W. 
795,  upholding  provision  of  Constitution,  §  192,  and  Kentucky  Statute, 
§  567,  prohibiting  corporation  from  h(^ding  real  estate,  except  that 
necessary  to  conduct  its  business,  for  period  of  more  than  five  years; 
Chesapeake  etc.  Telephone  v.  Goldsborough,  125  Md.  674,  676,  Ann. 
Gas.  1917A,  1,  94  AtL  324,  325,  upholding  Laws  of  1914,  c.  824,  au- 
thorizing State  board  of  forestry  to  plant  roadside  trees  and  to  regulate 
rutting  and  trimming  of  such  trees;  State  v.  Gurry,  121  Md;  544,  Ann. 
0a6.  1915B,  957,  47  L.  R.  A.  (N.  S.)  1087,  88  Atl.  550,  holding  ordi- 
nance  for  segregation  of  races  prohibiting  person  moving  into  his  own 
property  in  block  occupied  by  opposite  race  is  unreasonable  and  void; 
State  ex  rel.  Minneapolis  v.  St.  Paul  etc.  Ry.  Co.,  98  Minn.  394,  120 
Am.  St  Rep.  581,  8  Ann.  Oas.  1047,  28  L.  R.  A.  (N.  S.)  298,  108  N.  W. 
265,  holding  railroad  receives  charter  subject  to  right  of  State  to  con- 
struct highways  across  right  of  way,  and  that  right  imposes  obligation 
to  construct  suitable  crossings  at  new  streets  at  its  own  expense; 
State  V.  Louisville  etc.  R.  Co.,  97  Miss.  52,  Ann.  Gas.  19120,  1160»  51 
South.  924,  upholding  Laws  1908,  c.  122,  providing  for  forfeiture  of 
foreign  corporation's  right  to  do  business  within  State  upon  its  remoyal 
of  action  against  it  from  State  to  Federal  court;  American  Tobacco  Co. 
V.  Missouri  Pac.  Ry.  Co.,  247  Mo.  455,  473,  157  S.  W.  524,  630,  holding 
ordinances  of  St.  Louis  requiring  railroads  to  depress  tracks  throu^li 
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eertain  district  and  to  eonstract  bridges  for  streets  are  unreasonable 
and  void;  In  re  Little  River  Drainage  Dist.,  236  Mo.  112,  139  S.  W. 
334,  upholding  Revised  Statutes  1909,  §§  5496^763  relating  to  estab- 
lishment of  drainage  districts;  Pyramid  Land  ete.  Co.  v.  Pierce,  30 
Nev.  255,  95  Pac.  216,  upholding  clause  of  act  of  1893  providing  for 
attorney's  fee  in  favor  of  party  reeovering  damages  against'  one  unlaw- 
fully herding  sheep  on  his  land ;  Sanning  v.  Cincinnati,  81  Ohio  St.  154^ 
25  L.  B.  A.  (N.  S.)  686,  90  N.  E.  127,  upholding  ordinance,  enacted 
under  authority  of  Revised  Statutes,  §  1536-100,  to  regulate  and  license 
chattel  mortgage  and  salary  loan  brokers;  Columbia  Bank  etc.  Co.  v. 
United  States  Fidelity  etc.  Co.,  33  Okl.  545,  126  Pac.  561,  holding 
section  7943,  Compiled  Laws  of  1909,  provides  specific  system  for  pro- 
tection of  permanent  school  fund  temporarily  deposited  in  banks,  and 
protection  of  section  323,  Compiled  Laws  1909,  providing  for  de- 
positors' guaranty  fund  does  not  apply  to  deposits  of  permanent  school 
fund;  Chicago  etc.  Ry.  Co.  ▼.  State,  23  Okl.  105,  99  Pac.  905,  holding 
private  corporation  seeking  to  compel  railroad  to  construct  side-tracks 
to  their  plant  should  proceed  under  Constitution,  Bxt.  IX,  §  33,  re- 
quiring corporations  to  pay  expense  of  such  construction  an^  not  under 
section  18,  relating  to  establishment  of  public  service  facilities ;  Atlantic 
Coast  Line  R.  Co.  v.  Caughmab,  89  S.  C.  478,  72  S.  E.  20,  provision  of 
Civil  Code,  §  2179,  denying  right  of  intersecting  railroads  to  cross  at 
grade,  except  by  consent  of  railroad  commission,  does  not  violate  pro- 
vision of  Constitution,  art.  IX,  §  6,  that  railroad  shall'  have  right  to 
cross  other  railroads;  Chattanooga  v.  Southern  Ry.  Co.,  128  Tenn.  402, 
•161  S.  W.  1001,  upholding  act  of  1907  and  ordinance  pursuant  thereto, 
requiring  railroad  to  build  bridge  across  track  on  city  street,  although 
city  had  contracted  with  railroad  to  maintain  bridge  at  such  crossing; 
Sabre  v.  Rutland  R.  Co.,  86  Vt.  365,  Ann.  Gaa.  19150,  1269,  85  Atl. 
700,  upholding  Public  Statutes,  4611,  authorizing  public  service  com- 
mission to  investigate  necessity  of  gates  at  crossing,  and,  if  found 
necessary,  to  require  erection  of  gates;  Eubank  v.  Richmond,  110  Va. 
752,  19  Ann.  Oas.  186,  67  S.  E.  377,  upholding  acts  general  assembly, 
1908,  authorizing  cities  to  make  building  regulations  and  in  particular 
districts  to  establish  building  lines  and  to  regulate  height  of  buildings ; 
Chesapeake  etc.  R.  Co.  v.  Commonwealth,  105  Ga.  304,  54  S.  E.  333, 
upholding  act  of  1887,  requiring  removal  of  dam  across  stream;  State 
V.  Towessnute,  89  Wash.  485,  486, 154  Pac.  808,  holding  Yakima  treaty  of 
1859  does  not  authorize  tribal  inhabitants  of  Yakima  reservation  to  fish  in 
river  several  miles  outside  reservation  without  license,  contrary  to  State 
laws;  State  v.  Pitney,  79  Wash.  611,  Ann.  Gas.  1916A,  209,  140  Pac. 
919,  upholding  Laws  1913,  c.  134,  imposing  license  fee  in  effect  pro- 
liibitoiy  upon  use  of  trading  stamps;  Truth  v.  Board  of  Affairs  pf 
Charleston,  75  W.  Va.  461,  84  S.  E.  107,  holding  municipal  ordinance, 
pursuant  to  charter  provisions,  establishing  building  line  on  street  for 
aesthetic  reasons,  and  prohibiting  abutting  owners  from    encroaching 
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thereon,  is  void;  State  ▼.  Sherman,  18  Wyo.  176,  Ann.  Gas.  19120,  819, 
27  K  R.  A.  (N.  8.)  898,  105  Pac.  300,  upholding  statute  (Laws  1909, 
c.  135),  declaring  it  to  be  unlawful  to  receive  or  arrange  for  receipt 
of  more  than  twenty-five  per  cent  interest  on  loans  less  than  two 
hundred  dollars;  dissenting  opinion  in  Commonwealth  v.  People's  Ex- 
press Co.,  201  Mass.  578,  181  Am.  St.  Bep.  416,  88  N.  £.  425,  majority 
holding  Statute  of  1906,  p.  437,  c.  421,  §  1,  applies  only  to  intrastate 
shipments  of  liquor,  and  question  whether  express  company  was  en- 
gaged in  interstate  commerce  was  for  jury;  dissenting  opinion  in 
Pueblo  of  Isleta  v.  Tondre,  18  N.  M.  397,  137  Pac.  89,  majority  holding 
Laws  1907,  c.  49,  does  not  r^ulate  community  acequias  constructed 
prior  to  passage  of  act  as  to  right  to  change  point  of  diversion  from 
stream  into  such  acequias;  Globe  Elevator  Co.  v.  Andrews,  144  Fed. 
880,  arguendo. 

Distinguished  in  Larabee  v.  Dolley,  175  Fed.  389,  holding  bank 
guaranty  law  of  Kansas  (Laws  1909,  c.  61),  providing  State  fund  to 
protect  general  depositors  of  State  banks  contributing  to  fund  is  void 
as  denying  equal  protection  of  law  to  national  banks  within  State; 
City  of  Belleville  v.  St.  Clear  County  Turnpike  Co.,  234  HI.  440, 
17  L.  B.  A.  (N.  S.)  1071,  84  N.  E.  1054,  holding  city  annexing  strip  of 
territory  through  which  toll  road  extended  could  not,  to  exclusion  of 
turnpike  company,  take  possession  of  road;  Baltimore  etc.  R.  Co.  v. 
Waters,  105  Md.  423,  12  L.  E.  A.  (K.  S.)  826,  66  Atl.  695,  holding  Acts 
of  1906,  p.  838,  c.  457,  prohibiting  construction  of  railroads  within  cer- 
tain territory,  not  required  by  interests  of  public  generally,  is  void; 
Diamond  v.  Inhabitants  of  Town  of  North  Attleborough,  219  Mass.  591, 
107  N.  E.  447,  municipality  constructing  sewerage  system  under  au- 
thority of  statute  of  1909,  and  condemning  property  for  subdrain  which 
discharges  underground  water  into  brook,  is  liable  for  damages  result- 
ing from  overflow  of  land;  People  v.  Western  New  York  etc.  Traction 
Co.,  214  N.  Y.  528,  108  N.  E.  848,  denying  mandamus  to  compel  street 
railway  to  remove  tracks  from  side  to  center  of  street;  dissenting 
opinion  in  Wiseman  v.  Tanner,  221  Fed.  708,  majority  upholding  Wash- 
ington Initiative  Act,  No.  8,  prohibiting  employment  agency  from  de- 
manding or  receiving  fee  from  workers  for  furnishing  employment  or 
information  leading  thereto. 

Duty  of  railroad  at  its  own  expense  to  construct  bridge  over  public 
canal  or  waterway.    Note,  Ann.  Cas.  1912D,  1036. 

Duty  of  railroad  to  construct  bridges  over  public  drainage  ditches. 
Note,  31  L.  E.  A.  (N.  S.)  1118,  1119. 

Olaose  of  Federal  Oonstitution  prohibiting  taking  of  piirate  property 
without  compensation  is  not  limitation  upon  police  power,  and  legislatare 
may  make  police  regnlations  interfering  with  full  enjoyment  of  prirate 
property,  though  no  compensation  is  glyen. 
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Approved  in  Oreenleaf-Johnson  Lumber  Co.  v.  Garrison,  237  U.  S. 
259,  260,  G9  L.  Ed.  944,  35  Sup.  Ct.  551  (afiBrming  215  Fed.  578,  131 
C.  C.  A.  644),  holding  United  States  is  not  required  by  fifth  amend- 
ment to  compensate  wharf  owner  for  removal  of  that  part  of  wharf 
beyond  new  harbor  lines,  although  wharf  at  time  of  its  erection  was 
within  established  harbor  lines;  Missouri  Pacific  Ry.  Co.  v.  Omaha, 
235  U.  S.  127,  128,  59  L.  Ed.  160,  35  Sup.  Ct.  82  (affirming  197  Fed. 
517,  117  C.  C.  A.  12),  upholding  Omaha  ordinance  of  1910  requiring 
railroad  to  construct  viaduct  across  street  at  its  own  expense;  Atlantic 
Coast  Line  R.  R.  Co.  v.  City  of  Goldsboro,  232  U.  S.  559,  58  L.  Ed.  727, 
34  Sup.  Ct.  364,  upholding  ordinances  regulating  speed  of  trains,  notice 
of  approach,  periods  of  car  shifting  and  requiring  adjustment  of  grades 
to  that  of  streets  in  business  section  of  city;  Chicago  etc.  Ry.  Co.  v. 
Minneapolis,  232  U.  S.  438,  58  L.  Ed.  674,  34  Sup.  Ct.  400  (affirming 
115  Minn.  469,  Ann.  Oaa.  1912D,  1029,  51  L.  R.  A.  (N.  8.)  236,  13$ 
N.  W.  173),  holding  condemnation  of  strip  of  railway  right  of  way  for 
canal  to  join  two  lakes  in  amusement  park  and  requiring  railroad  to 
build  bridge  over  canal  at  its  own  expense  is  not  violation  of  guaranties 
of  Federal  Constitution;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  627, 
635,  56  L.  Ed.  580,  583,  32  Sup.  Ct.  340,  holding  power  of  Secretary 
of  War  to  establish  harbor  lines  is  not  exhausted  by  establishment  of 
harbor  line  at  Pittsburgh  in  1895,  and  refusal  to  ])ermit  riparian  ownei' 
to  build  wharf  beyond  new  harbor  line  of  1907  is  not  taking  of  private 
property  without  compensation ;  Cincinnati  etc.  Ry.  Co.  v.  City  of  Con- 
nersvUle,  218  U.  S.  343,  20  Aan.  Caa.  1206,  54  L.  Ed.  1064,  31  Sup.  Ct. 
93,  holding  railway  is  not  entitled  to  compensation  for  construction  of 
bridge  over  opening  in  railroad  embankment  for  extension  of  street 
in  city;  Monongahela  Bridge  Co.  v.  United  States,  216  XJ.  S.  192,  54 
L.  Ed.  441,  30  Sup.  Ct.  356,  and  St.  Louis  Southwestern  Ry.  Co.  v. 
Board  of  Directors  of  Miller  Levee  District,  207  Fed.  341,  342,  125 
C.  C.  A.  88,  holding  levee  constructed  under  State  authority  creates 
no  liability  for  consequential  damages  to  private  property;  Union 
Bridge  Co.  v.  United  States,  204  U.  S.  395,  401,  51  L.  Ed.  537,  540,  27 
Sup.  Ct.  367,  both  upholding  River  and  Harbor  Act  of  1899,  §  18,  pro- 
viding for  removal  or  alteration  of  bridges  upon  determination  of 
Secretary  of  War  that  such  structures  are  unreasonable  obstruction  to 
navigation ;  Bacon  v.  Walker,  204  U.  S.  317,  51  L.  Ed.  502,  27  Sup.  Ct. 
289,  upholding  Revised  Statutes  of  Idaho,  §§  1210,  1211,  prohibiting 
i^azing  of  sheep  within  two  miles  of  land  or  processory  claims  of  others, 
as  construed  by  Idaho  Supreme  Court  not  to  prohibit  grazing  of  sheep 
upon  person's  own  land;  Prairie  Oil  &  Gas  Co.  v.  United  States,  204 
Fed.  817,  holding  void  amendment  to  Interstate  Commerce  Act,  §  1, 
by  act  of  1906,  subjecting  to  provisions  of  act  owners  of  interstate  oil 
pipe-lines,  as  applied  to  owners  transporting  their  own  oil  for  private 
business;  St.  Louis  Southwestern  Ry.  Co.  v.  Miller  Levee  Dist.  No.  2, 
XIX— 41 
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197  Fed.  821,  823,  railroad  compelled  to  reconatruct  at  its  own  expense 
(ridge  built  across  river,  as  result  of  raising  of  high-water  m&rk  by 
onfitmctiou  of  levee  under  Arkansas  act  of  1911,  aathorizing  levee  dis- 
rict  is  not  deprived  of  property  without  compensation  in  violation  of 
•'cderal  or  State  Constitution;  Chicago  etc.  R.  Co.  v.  Board  of  Supervisors 
>r  Appanoose  County,  182  Fed.  279,  294,  300,  SI  L.  E.  A.  (N.  S.>  1117,  lOi 
J.  C.  A.  573  (affirming  170  Fed.  668),  holding  in  proceedings,  to  condemn 
ight  of  way  for  public  drainage  ditch,  railroad  is  not  entitled  to  damages 
'or  expense  of  building  bridge  Across  ditch;  United  States  v.  Monoogaliela 
bridge  Co.,  160  Fed.  726,  where  river  had  been  declared  navigable  by 
>tate  legislatures  of  Pennsylvania  and  Vii^inia  before  bridge  was 
trected,  fact  that  navigation  requiring  change  of  bridge  is  created  by 
irtificial  means  does  not  entitle  owner  of  bridge  to  compensation 
^ahn  &  Carter  v.  Gould  Southwestern  Ry.  Co.,  113  Aric.  541,  168  S.  W 
1066,  under  Drainage  Act  1909,  p.  850,  §  28,  railroad  must  bridge  at  its 
iwn  expense  drainage  ditch  carried  under  its  track,  and  contractor  depos- 
ting  amount  to  save  time,  may  recover  same;  Indianapolis  v.  Indianap- 
ilis  Light  etc.  Co.,  177  Ind.  410, 95  N.  E.  251,  denying  reoovei;  for  expense 
if  changing  conduits  of  light  end  heat  company  on  account  of  improve- 
neut  under  track  elevation  statute  of  1905;  Oiicago  etc.  B.  Co.  v.  Lud- 
lington,  175  Ind.  41,  91  N,  E.  941,  denying  recovery  by  railroad  of  dani- 
igcs  for  construction  of  drain  across  right  of  way  under  drainage  act 
if  1907;  Mason  City  etc.  R.  Co.  v.  Board  of  Supervisors  of  Wriglit 
!?ounty,  144  Iowa,  14,  15,  121  H.  W.  40,  holding  injury  to  railway  main- 
aiiiing  embankment  with  culvert  across  natural  watercourse  by  excava- 
ion  of  dnunage  ditch  bed  of  watercourse  across  right  of  way  is  not 
aking  of  property  within  Constitution;  Chicago  etc.  Ry.  Co.  v.  Drainage 
Jistriets,  142  Iowa,  614,  131  N.  W.  195,  holding  railroad  is  not  entitled 
n  compensation  for  coat  of  new  bridge  necessitated  by  construction  of 
Irainage  ditch ;  Eaw  Valley  Drainage  Dist.  v.  Kansas  City  etc.  Ry.  Co., 
i7  Kan.  284,  123  Pac.  995,  holding  under  General  Statutes  1909,  g  3006, 
ubd.  4,  drainage  district  has  right  to  require  railroad  to  elevate  bridges 
ivcr  river  without  compensation;  Petit  Anse  Coteau  Drainage  Dist.  v. 
;beiia  etc.  B.  Co.,  124  La.  517,  50  South.  517,  holding  Apt  No.  159, 
>.  293,  of  1902,  and  Act  No.  61,  p.  142,  of  1904,  and  other  legislation. 
lont'ers  power  upon  commissioners  of  drainage  district  to  remove  ob- 
tructions  from  natural  drains  and  to  enlarge  such  drains,  and  enjoining 
■ailroad  from  interfering  with  work  of  dredging  in  Bayou  Petit  Ause: 
diitneapolis  etc.  Electric  Traction  Co.  v.  City  of  Minneapolis,  124 
dinn.  354,  60  L.  B.  A.  (N.  S.)  143,  145  N.  W.  610,  holding  city  has  no 
iiitliority  to  agree  to  bear  part  of  expense  of  strengthening  bridge  for 
lurpose  o£  allowing  interurban  electric  railway  to  cross  ~wtth  its  ears : 
Hmery  v,  Chicago  etc.  Ry.  Co.,  35  S.  D.  588,  153  N.  W.  656,  holding 
inder  Political  Code,  §§1441,  1442,  incorporated  township  could  con- 
temn railroad  right  of  way  for  street  extension  purposes;  Bacon  v. 
lostou  etc.  R.  R.,  83  Vt.  4.55,  76  Atl.  143,  holdii^  order  of  public  service 
Q  requiring  railway  to  remove  four  tracks  between  main  street 
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and  station  is  not  taking  of  private  property  without  compensation; 
In  re  Consolidated  Rendering  Co.,  80  Vt.  83,  II  Ann.  Gas.  1069,  66  Atl. 
801,  holding  statutes  (Laws  1906,  p.  79,  No.  75)  requiring  corporation 
transacting  business  within  State  to  produce  books  and  documents  fipon 
notice  by  court  or  grand  jury  is  not  void  for  failure  to  provide  com- 
pensation for  time  and  trouble. 

Distinguished  in  W«8t  Chicago  St.  R.  R.  Co.  v.  Illinois,  201  U.  S.  525, 
^50  If.  Ed.  852,  26  Sup.  Ct.  518,  contract  obligations  not  impaired  by 
compelling  street  railway  to  lower  tunnel  under  river  which  has  became 
menace  to  navigation ;  Greenleaf  Johnson  Lumber  Co.  v.  United  States, 
204  Fed.  497,  owner  of  pier  partially  destroyed  by  United  States  in 
widening  channel  of  navigable  river  is  entitled  to  compensation,  where 
pier  was  established  undet  authority  of  State  within  lines  then  estab- 
lished; People  V.  Chicago  etc.  R.  Co.,  262  111.  496,  497,  499,  L.  R.  A. 
I915B,  486,  104  N.  E.  833,  834,  holding  railroad  connot  be  required  to 
alter  bridge  at  its  own  expense,  where  river  fifty-five  miles  long  is  di- 
verted into  creek  five  miles  long  and  current  of  creek  reversed  by  im- 
provements under  Levee  Act  (Kurd's  Rev.  Stats.  1911,  c.  42),  §  56; 
State  ex  rel.  Trimble  v.  Minneapolis  etc.  Ry.  Co.,  28  N.  D.  638,  640,  641, 
150  N.  W.  466,  467,  denying  mandamus  to  compel  railway  to  remove 
bridge  from  non-navigable  stream  in  order  that  contractor  appointed 
by  drainage  commissioners  to  improve  stream,  may  move  dredges  and 
flat-boats  along  such  stream. 

200  TT.  8.  601--609,  50  L."Ed.  613,  26  Bop.  Ot.  340,  tTNITED  BTAT^S  ▼. 


Act  of  1891,  chapter  561,  section  7,  recognizes  fact  that  there  may 
be  bona  fide  purchaser  of  land  before  patent  Issues,  and  in  order  to  cancel 
patent  of  land  in  hands  of  bona  fide  pnrchaser  for  fraud  of  entryman, 
actual  notice  must  be  prored,  and  fraud  cannot  be  inferred  f^m  suspicious 


Approved  in  Diamond  Coal  etc.  Co.  v.  United  States,  233  U.  S.  239, 
58  la.  Ed.  989,  34  Sup.  Ct.  507,  holding  in  suit  to  cancel  patent  issued 
under  nonmineral  land  law,  burden  of  proof  is  on  government  to  show 
fraud  in  securing  land  known  to  be  valuable  for  coal;   Sylvester  v. 
Washington,  215  U.  S.  87,  54  L.  Ed.  106,  30  Sup.  Ct.  25,  affirming  deci- 
sion of  State  court  which  seemed  to  assume,  in  holding  that  deed  was 
valid,  that  settler  under  Oregon  Donation  Act  of  1850  made  final  proof 
and  peifected  equitable  title  to  land  on  behalf  of  his  grantee;  Fidelity 
Mutual  Life  Ins.  Co.  v.  Clark,  203  U.  S.  74,  51  L.  Ed.  96,  27  Sup.  Ct. 
19,  holding  notice  of  fact  that  judgment  inducing  payment  of  insurance 
policy  was  obtained  by  fraud  cannot  be  established  by  fact  that  attor- 
neys contracting  for  contingent  fees  held  interests  in  policies  and  took 
them  subject  to  equities;  United  States  v.  Grover,  227  Fed.  185,  holdino: 
mortgage  of  land  executed  before  patent  to  bona  fide  holder  is  superior 
to  government's  right  to   cancel  patent  for  fraud;   United   States   v. 
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Cowart;  205  Fed.  318,  holding  in  action  to  cancel  patent  to  publie  land 
for  fraud,  evidence  is  insufficient  .to  show  grantee  of  entryman  had 
knowledge  of  entiyman's  fraud  in  obtaining  land;  Webb  v.  United 
States,  204  Fed.  79,  122  C.  C.  A.  392,  holding  evidence  insufficient  to 
sustain  charges  of  fraud  and  denying  cancellation  of  patent  issued  on 
homestead  entry;  United  States  v.  Barber  Lumber  Co.,  194  Fed.  29, 
30,  31,  32,  33,  114  C.  C.  A.  44,  dismissing  suit  to  cancel  patent  to  timber 
lands  on  ground  of  fraud  in  which  subsequent  purchaser  participated; 
State  v.  Hackley,  Hume  &  Joyce,  124  La.  862,  50  South.  775,  holding 
State  cannot  recover  from  bona  fide  purchaser  land  fraudulently  ob- 
tained by  patentee;  Bodcaw  Lumber  Co.  y.  White,  121  La.  720,  46 
South.  783,  refusing  in  action  for  specific  performance  to  compel  buyer 
to  accept  title  to  land  entered  on  scrip  issued  to  contractor  employed 
by  State  to  recover  lands  for  State ;  State  v.  Hewitt  Land  Co.,  74  Wash. 
587,  134  Pac.  479,  holding  under  Laws  1897,  c.  89,  prohibiting  sale  of 
more  than  one  hundred  and  sixty  acres  of  school  land  in  one  parcel^ 
sale  of  three  hundred  and  fifteen  acres  cannot  be  set  aside  after  resale 
to  innocent  purchasers. 

Distinguished  in  Great  Northern  Ry.  Co.  V.  Hower,  236  U.  S.  710,  59 
L.  Ed.  802,  35  Sup.  Ct.  465,  holding  bona  fide  purchaser  is  affirmative 
.defense  which  grantee  of  homesteader  must  set  up  in  order  to  defeat 
right  of  railroad  to  have  trust  declared  in  land  upon  which  homesteader 
settled  by  mistake,  and  which  was  not  within  his  entry;  Wright-Blod- 
gett  Co.  V.  United  States,  236  U.  S.  403,  404,  405,  59  L.  Ed.  640,  35  Sup. 
Ct.  339,  affirming  decree  canceling  patents  issued  under  homestead  laws, 
where  grantee  had  knowledge  of  entryman's  fraud;  United  States  v. 
Brannan,  217  Fed.  851, 133  C.  C.  A.  559,  holding  in  suit  to  cancel  patent 
to  public  land,  burden  of  proof  of  affirmative  defense  that  defendant 
is  bona  fide  purchaser  is  on  defendant;  United  States  v.  Kennedy, 
206  Fed.  50,  124  C.  C.  A.  181,  purchaser  of  land  of  entryman  having 
final  receipt  but  no  patent  is  chargeable  with  notice  of  government's 
right  to  cancel  entry,  and  cannot  after  cancellation  of  certificate  and 
entry  defend  action  for  conversion  of  turpentine  on  ground  that  he 
was  bona  fide  purchaser. 

200  IX.  S.  611,  60  I..  Ed.  619,  26  8ap.  Ct.  763,  BEHN»  BOSYEK  ft  OO.  ▼• 
CAMPBELL  ft  QO  TAUCO. 

Cited  in  Behn,  Meyer  ft  Co.  v.  Campbell  &  Go  Tauco,  205  U.  S.  407, 
51  L.  Ed.  858,  27  Sup.  Ct.  502,  and  Toeg  v.  Suffert,  167  Fed.  126,  92 
C.  C.  A.  577. 

200  U.   8.   611,   50  L.  Ed.   619,   26  Sup.   Ct.   762,  AH   SOU  T.    UNITED 
STATES. 

Cited  in  United  States  v.  Yuen  Pak  Sune,  183  Fed.  266. 
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200  TT.  &  612,  60  X«.  Bd.  020,  26  Sup.  Ot.  752,  MTTTtTAL  BE8EBVE  LIFE 
nfS.  OO.  ▼.  BIBC&. 

Cited  in  Hunter  v.  Mutual  Reserve  Life  Ins.  Co.,  218  U.  S.  684,  587, 
30  L.  B.  A.  (N.  S.)  686,  54  L.  Ed.  1160, 1161,  31  Sup.  Ct.  127,  and  Title 
Guaranty  etc.  Co.  y.  Slinker,  42  Okl.  814,  143  Pac.  43. 

Liability  to  suit  within  State  of  foreign  corporation  which  has  re- 
voked designation  of  agent  for  service  of  process  and  has  ceased 
to  do  business  within  State.    Note,  Ann.  Gag.  1916D,  879. 

Revocation  by  foreign  corporation  of  appointment  of  agent  to  re- 
ceive service.    Note,  30  L.  R.  A.  (N.  S.)  679. 

200  U.  S.  612,  60  L.  Bd.  619,  26  Bop.  Ot.  753,  OOKaPON  ▼•  MIOEHieAK. 

Cited  in  People  v.  Swensen,  166  Mich.  512,  131  N.  W.  1100. 

200  U.  8.  613,  50  Ik  Ed.  620,  26  Snp.  Ot.  758,  IN  KE  OHIOAOO  TITLS 
ETC.  OO. 

Cited  in  Tatum  v.  Lehigh,  136  Ga.  794,  Ann.  Gas.  1912D,  216,  72  S.  E. 
105,  28  Sup.  Ct.  23,  and  Chicago  Title  etc.  Co.  v.  National  Storage  Co., 
260  111.  491,  103  N.  E.  230. 

200  XT.  8.  613,  50  L.  Ed.  020,  26  Sup.  Ot.  754,  McOALLA  ▼.  AOKEB. 

Cited  in  Anderson  v.  Zaring,  17  Okl.  537,  87  Pac.  1150,  and  Saylor 
V.  Frantz,  17  Okl.  39,  40,  86  Pac.  433. 

200  XT.  8.  613,  50  Ii.  Ed.  620,  26  Sup.  Ot.  764,  EldPIBE  STATE-IDAHO 
MIN.  ETO.  OO.  ▼.  BUNKER  HILL  h  SUUJVAK  MIK.  ETO.  00. 

Cited  in  Lovell  v.  Isidore  Newman  &  Son,  227  U.  S.  423,  57  L.  Ed. 
582,  33  Sup  Ct.  375. 

200  U.  8.  613,  50  L.  Ed.  620,  26  Sup.  Ot.  755,  BXTSSELL  ▼.  BUSSELL. 

Cited  in  Lovell  v.  Isidore  Newman  &  Son,  227  U.  S.  423,  57  L.  Ed. 
582,  33  Sup.  Ct.  375. 

200  XT.  8.  615,  50  L.  Ed.  621,  26  8ap.  Ot.  768,  DABDEK  ▼.  ABKAN8AS. 
Cited  in  Darden  v.  State,  80  Ark.  298,  97  S.  W.  450. 

200  XT.  8.  618,  50  L.  Ed.  622,  26  Sap.  Ot.  755,  THOMAS  ▼.  PBOVIDENT 
UFB  ETO.  OO. 

Cited  in  Sprague  v.  Betz,  207  U.  S.  579,  52  L.  Bd.  349,  28  Sup.  Cik 
256. 

200  U.  8.  621,  50  L.  Ed.  624,  26  Sup.  Ot.  758,  GBEENWIOH  IKS.  OO.  ▼. 
N.  Ik  M.  FBIEDSiAN  00. 

Cited  in  Blickley  v.  Luce,  148  Mich.  236,  111  N.  W.  754. 
Judgment — Conclusiveness    as   against    one   who    voluntarily   con- 
ducted defense.    Note,  37  L.  R.  A.  (N.  S.)  959. 


200  U.  S.  621-623       NOTES  ON  U.  S.  REPORTS.  646 

SCO  U.  S.  621,  60  L.  Ed.  624,  26  Sup.  Ot.  768,  HABPBB  ▼.  BAKKHT. 

Cited  in  Tatmn  y.  Leigh,  136  Ga.  794,  Ann.  Gas.  1912D,  216,  72  S.  E. 
238. 

Indebtedness  of  officer  of  private  corporation  created  by  misappro- 
priation of  corporate  funds  as  disohaxgeabler  in  bankruptcy. 
Note,  Ann.  Oaa.  1912D,  219. 

Bankruptcy — ^What  relations  fiduciary  within  proyisiona  relating  to 
discharge.    Note,  42  L.  B.  A.  (N.  8.)  1096. 

200  U.  &  623,  60  L.  Ed.  625,  26  Sup.  Ot,  754,  MUTUAIi  BE8EBVE  LIFB 
nre.  OO.  ▼.  WOODWARD. 

Cited  in  Robinson  t.  Mutual  Reserve  Lifa  Ins.  Go.,  182  Fed.  656. 
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201  IT.  8.  1-40,  90  L.  Ed.  633,  26  Sup.  Ot.  387»  KENTU0K7  T.  POWERS. 

Circuit  Court  is  not  authorized  by  act  of  Congress  to  take  cognizance 
npon  reimoval  of  criminal  prosecution  commenced  in  State  court  for  alleged 
crime  against  State,  where  Constitution  and  laws  of  such  State  do  not 
permit  discrimination  against  accused  In  respect  of  rights  as  specified  in 
section  641,  Bevlsed  Statutes. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  421,  56  L.  Ed. 
624,  31  Sup.  Ct.  460,  holding  it  was  duty  of  Circuit  Court  of  Appeals 
npon  its  own  motion  and  without  regard  to  wishes  of  parties  or  either 
of  them,  to  reverse  judgment  of  trial  court  with  directions  to  remand 
to  State  court;  Columbus  Iron  etc.  Co.  v.  Kanawha  etc.  Ry.  Co.,  171 
Fed.  715,  holding  Circuit  Court  has  no  jurisdiction  to  enjoin  filing, 
publication,  or  enforcement  of  proposed  rate  allied  unreasonable,  in 
advance  of  actiAi  by  Interstate  Commerce  Commission,  which  is  vested 
with  exclusive  jurisdiction  to  determine  reasonableness  of  rates. 

Distinguished  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  449, 
holding  Fourteenth  Amendment  applies  to  act  of  State  officers  done  in 
name  of  and  for  State,  and  assessment  of  raiboad  franchises  at  full 
cash  value  while  other  property  was  assessed  at  eighty  per  cent  of  cash 
value  was  void. 

Allegations  of  remoyal  petition  in  criminal  prosecution  by  State  are 
to  be  taken  'as  true,  save  as  contradicted  by  transcript,  where  State  does 
not  file  reply  to  petition  nor  take  issue  with  defendant  as  to  issues  therein. 
Approved  in  Gibson  v.-Ohesapeake  etc.  Ry.  Co.,  215  Fed.  26,  131 
C.  C.  A.  332,  holding  motion  to  remand,  in  absence  of  denial  of  allega- 
tions  in  removal  petition  of  fraudulent  joinder  of  codefendants, 
amounted  merely  to  demurrer  to  petition,  admitting  facts  for  purposes 
of  motion.;  Hunter  v.  Illinois  Cent.  R.  Co.,  188  Fed.  649,  110  C.  C.  A. 
459,  holding  motion  to  remand  is  properly  denied,  where  removal  peti- 

(647) 
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tion  of  one  of  defendants  in  action  for  negligence  chargrcs  no  cause  of 
action  exists  against  codefendants  and  fraudulent  joinder  of  them  to 
prevent  removal  and  no  issue  was  joined  on  such  allegations,  although 
petition  was  not  supported  by  proof  of  fraudulent  joinder;  McAlister  v. 
Chesapeake  etc.  Ry.  Co.,  157  Fed,  743,  13  Ann.  Gas.  1068.  85  C.  C.  A. 
316,  holding  averments  of  removal  petition  were  not  put  in  issue  by 
motion  to  remand,  and  Circuit  Coui*t  having  jurisdiction  to  determine 
removability  of  cause  may,  by  ancillary  bill,  enjoin  plaintiff  from  pro- 
ceeding in  State  court  until  question  of  jurisdiction  is  determined. 

Distinguished  in  Jones  v.  Casey-Hedges  Co.,  213  Fed.  47,  holding 
motion  to  remand  sufficiently  traversed  averments  of  removal  petition 
that  a  defendant  was  not  liable  and  was  fraudulently'  joined,  to  require 
removing  defendant  to  establisli  that  fact. 

Mandamus  Ilea  to  remand  prosecution  and  cuatody  of  accused  to  State 
court  witk  directioaa  to  set  aside  order  of  habeas  corpus  cum  causa  as  well 
as  docketing  of  cause  in  Federal  Circuit  Court,  where  Federal  court  had  no 
jurisdiction  under  Bevlsed  Statntes,  section  641,  to  take  cognisance  .of 
prosecution  because  of  nonrecognition  by  State  court  of  yalidity  of  alleged 
pardon. 

Approved  in  Re  Winn,  213  U.  S.  466,  467,  53  L.  Ed.  877.  29  Sup.  Ct. 
515,  granting  mandamus  to  compel  Circuit  Court  to  remand  case  to  State 
court  where  record  shows  Federal  court  had  no  jurisdiction  of  subject 
matter. 

Distinguished  in  Ex  parte  Harding,  219  U.  S.  379,  37  L.  R.  A.  (N.  S.) 
392,  55  L.  Ed.  258,  31  Sup.  Ct.  324,  denying  mandamus  to  compel  Cir- 
cuit Court  to  correct  its  decision  as  to  jurisdiction  over  case  removed 
from  State  court  and  to  remand  case. 

Mandamus — To    compel    removal    or   remand    of  tsase.    Note,    37 
L.  R.  A.  (N.  S.)  393. 

Miscellaneous.  Cited  in  Whitney  v.  Dick,  202  U*.  S.  137,  50  L.  Ed. 
965,  26  Sup.  Ct.  584,  Circuit  Court  of  Appeals  is  court  created  by  statute. 

201  U.  8.  41-43,  50  L.  Ed.  651,  26  Sup.  Ct.  386,  NEW  MEXICO  v.  ATCHI- 
SON. TOPEKA  ft  SANTA  FE  B.  B.  CO. 

Under  Act  of  1885,  chapter  355»  no  appeal  or  wilt  of  error  from  judg- 
ment or  decree  of  territorial  Supreme  Court  unless  matter  In  dispnte 
exceeds  Ave  thousand  doUais,  ezdnslTe  of  costs. 

Approved  in  J.  P.  Jorgenson  Co.  v.  Rapp,  157  Fed.  738,  85  C.  C.  A. 
364,  holding  amount  of  judgment,  four  hundred  and  seventy-seven  dol- 
lars, and  not  amount  involved  in  original  replevin  suit,  one  thousand 
dollars,  is  amount  in  controversy  in  determination  of  appellate  jurisdic- 
tion, and  writ  of  error  does  not  lie  to  review  such  judgment. 
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201  T7.  8. -43-80,  50  Ii.  Ed.  652,  26  Sup.  Ot  370,  HAUS  y.  HENKEK 

Interdiction  of  fifth  amtndment  operates  only  iHiere  witness  is  asked 
to  incriminate  Unuelf,  and  ceases  to  i^^ply  wtiere  criminality  lias  been 
taken  away  by  statute  proyiding  Inunimlty. 

Approved  in  Glickstein  v.  United  States,  222  U.  S.  141,  56  L.  Ed.  130, 
32  Sup.  Ct.  71,  holding  immunity  given  by  Bankruptcy  Act,  §  7,  subd. 
9,  does  not  apply  to  prosecution  for  perjury  committed  by  bankrupt 
under  examination;  United  States  v.  Standard  Sanitary  Mfg.  Co.,  187 
Fed.  235;  holding  immunity  statutes  of  1903  and  1906  enacted  for  en- 
forcement of  provisions  of  Sherman  Anti-trust  Act  of  1890,  do  not 
extend  to  witnesses  called  by  defense  in  civil  suit  to  restrain  violations 
of  Sherman  Anti-trust  Act;  United  States  v.  Swift,  186  Fed.  1011,  1019, 
holding  grant  if  immunity  under  act  of  1893,  relating  to  evidence  given 
in  government  investigation,  does  not  extend  to  subsequent  prosecution 
for  continuing  same  conspiracy  thereafter;  In  re  O'Shea,  166  Fed.  182, 
holding  protection  afforded  to  witQess  by  Revised  Statutes,  §  860,  is 
not  coextensive  with  fifth  amendment  and  witness  in  special  pension 
examination  may  refuse  to  answer  question  tending  to  self-incrimina- 
tion; Johnson  v.  United  States,  163  Fed.  32,  18  L.  R.  A.  (N.  S.)  1194, 
89  C.  C.  A.  508,  holding  schedules  filed  in  involuntaiy  bankruptcy  pro- 
ceeding are  inadmissible  under  Revised  Statutes,  §  860,  in  prosecution 
of  bankrupt  for  concealing  property  in  violation  of  Bankruptcy  Act  of 
1898;  State  v.  Standard  Oil  Co.,  218  Mo.  375,  116  S.  W.  1017,  holding 
under  immunity  provision  of  section  8989,  Revised  Statutes  of  1899, 
witness  cannot  refuse  to  testify  or  produce  books  in  proceeding  against 
corporation  for  violation  of  anti-trust  law  of  1899 ;  In  re  Beer,  17  N.  D. 
190,  17  Ann.  Oas.  126,  115  N.  W.  674,  holding  provision  of  Revised 
Codes,  §9383,  does  not  provide  such  immunity  as  section  13  of  Con- 
stitution requires,  and  witness  is  not  compelled  to  answer  questions  in 
grand  jury  investigation  charging  another  with  violation  of  prohibi- 
tion laws,  where  answer  would  tend  to  incriminate  him;  Flanary  v. 
Commonwealth,  113  Va.  779,  784,  785,  75  S.  E.  291,  292,  293,  holding 
immunity  provision  of  subsection  9  of  section  145a  Code  Supplement, 
1910,  is  coextensive  with  constitutional  privilege  of  silence,  and  witness 
testifying  in  investigation  before  grand  jury  as  to  violation  of  section 
145a  may  be  compelled  to  testify  at  trial ;  dissenting  opinion  in  Ex  parte 
Muney,  72  Tex.  Cr.  578,  163  S.  W.  53,  majority  holding  witness  may 
be  imprisoned  for  refusal  to  testify  where  immunity  was  tendered  to 
him  by  district  judge. 

Distinguished  in  United  States  v.  Mounday,  208  Fed.  190,  holding  seiz- 
ure by  postofiice  inspectors  without  warrant  of  books,  papers  and  docu- 
ments found  in  office  of  person  arrested  for  scheme  to  defraud  by  use  of 
mails,  is  violation  of  fourth  amendment ;  United  States  v.  Mills,  185  Fed, 
lV20j  holding  general  seizure  of  books  and  papers,  not  merely  those  relat- 
ing to  importation  alleged  fraudulent  where  there  is  no  immunity  statute 
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to  protect  defendant,  is  void;  Ex  parte  Chapman,  153  Fed.  375,  holding 
resident  manager  of  foreign  corporation  conducting  transaetions  in 
Idaho,  relating  to  acquisition  of  timber  lands,  may,  on  ground  of  self- 
incrimination,  refuse  to  produce  books  before  grand  jwry  for  purpose 
of  determining  whether  offense  has  been  committed. 

Suggestion  that  person  testifying  compolsorily  before  grand  jmxj  may 
not  be  able,  if  subsequently  Indicted  for  same  matter  concerning  wbi<di  he 
testified,  to  procure  evidence  necessary  to  maintain  Ms  plea*  ia  more 
fanciful  than  real. 

Approved  in  United  States  v.  Prater,  149  Fed.  484,  civilian  sub- 
poenaed before  coui't-niartial  and  refusing  to  testify  on  advice  of  coun- 
sel, for  fear  of  self-incrimination,  not  in  violation  of  law;  Ex  parte 
Patman,  20  Okl.  850,  1  Oki.  Cr.  145,  95  Pac.  624,  denying  release  of 
accused  on  habeas  coi*pus  on  ground  that  testimony  given  in  another 
court  tended  to  incriminate  him;  State  v.  Murphy,  128  Wis.  211,  107 
N.  W.  474,  upholding  Rev.  Stats.  1898,  §  4078,  providing  that  no  witness 
in  action  involving  conduct  of  official  shall  refuse  to  testify  on  ground 
of  incrimination,  but  granting  him  immunity  for  transactions  to  which 
he  testifies. 

Fourth  and  fifth  amendments  are  qidte  distinct^  having  different 
histories^  and  performing  separate  functions. 

Approved  in  Fla^  v.  United  States,  233  Fed.  487,  147  C.  C.  A.  367, 
holding,  under  fourth  and  fifth  amendments,  seizure  of  papers  of  ac- 
cused without  search-wariant^  and  use  of  them  at  trial,  is  reversible 
error. 

Search  and  seizure  clause  of  fourth  amendment  was  no^  intended  to 
interfere  with  power  of  courts  to  compel,  through  subpoena  duces  tecum, 
production  of  documentary  evidence  upon  trial  in  court. 

Approved  in  United  States  v.  Collins,  146  Fed.  556,  accused  sub- 
poenaed by  grand  jury,  after  being  sworn,  could  not  object  that  docu- 
ments produced  would  tend  to  his  incrimination,  and  that  their  contents 
therefkwre  be  undisclosed ;  State  v.  Standard  Oil  Co.^  218  Mo.  375, 116  S.  W. 
1017,  applying  rule  in  proceeding  against  corporation  for  violation  of 
Anti-trust  Act  of  1899 ;  In  re  Mohawk  Overall  Co.,  210  N.  Y.  478,  104 
N.  E.  926,  holding  provision  of  Civil  Rights  Law,  §  8,  relating  to  un- 
reasonable searches  and  seizures  does  not  interfere  with  court's  power 
to  comx)el  production  of  documentary  evidence  by  subpoena  duces 
tecum. 

Subpoena  duces  tecum.    Note,  128  Am.  St  Rep.  757,  767,  770. 

Privilege  guaranteed  by  fifth  amendment  against  self-incrimination  is 
personal  to  witness,  and  fact  that  third  person  or  corporation  may  be  in- 
criminated cannot  be  pleaded. 

Approved  in  McAllister  v.  Henkel,  201  U.  S.  90,  60  L.  Bd.  672,  26 
Sup.  Ct.  385,  following  rule;  Wilson  v.  United  States,  221  U.  S.  383, 
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Ann.  Oas.  1912D,  558,  55  L  Ed.  780,  31  Sap.  Ct.  538,  holding  officer  of 
corporation  eannot  refase  to  produce  books  of  corporation  on  ground 
of  incriminating  himself  or  to  protect  corporation;  United  States  v.  Phila- 
delphia &  R.  Ry.  Co.,  225  Fed.  304,  305,  holding  right  against  sell- 
incrimination  under  fifth  amendment  is  personal  and  cannot  be  pleaded 
by  railroad;  London  v.  Everett  H.  Dunbar  Corp.,  179  Fed.  510,  103 
C.  C.  A.  130,  holding  in  action  to  recover  ixsnalty  for  violation  of 
Revised  Statutes,  §  4901,  officer  of  corporation  cannot  refuse  to  testify 
on  ground  of  tendency  to  incriminate  corporation ;  Santa  Fe  etc.  R.  Co. 
•  V.  Davidson,  149  Fed.  604,  holding  subpoena  duces  tecum,  requiring 
railroad  Officer  to  produce  books,  not  objectionable  as  unreasonable 
search;  United  States  v.  Armour  &  Co.,  142  Fed.  817,  819,  822,  corpora- 
tion cannot  claim  immunity  from  prosecution  because  of  evidence  or 
information  furnished  by  it,  such  immunity  being  limited  to  individuals 
only;  State  v.  Murphy,  128  Wis.  209,  107  N.  W.  473,  upholding  Rev. 
Stats.  1898,  §  4078,  providing  that  witness  shall  not  be  excused  from 
testifying  because  his  testimony  may  incriminate  him,  but  he  shall 
not  be  prosecuted  on  account  of  any  transaction  concerning  which  he 
may  testi^. 

Explained  in  dissenting  opinion  in  Wilson  v.  United  States,  221  U.  S. 
390,  Ann.  Oas.  1912D,  558,  55  L.  Ed.  783,  31  Sup.  Ct.  538,  majority 
holding  officer  of  corporation  cannot  refuse  to  produce  books  of  corpo- 
ration on  ground  of  incriminating  himself  or  to  protect  corporation. 

Right  of  person  against  whom  witness  is  called  to  object  to  his 
testimony  on  ground  that  it  may  incriminate  witness.  Note, 
Ann.  Oas.  19130,  1389. 

WUie  indlvldnal  may  refnae  to  aoawer  incriminating  questions  unless 
protected  by  immunity  stafntOy  corporation  vested  with  special  prlTilages 
and  ftanchiaes  may  not  refnss  to  produce  books  wben  charged  with  abuse 
of  its  privileges. 

Approved  in  American  Lithographic  Co.  v.  Werckmeister,  146  Fed.  378, 
76  C.  C.  A.  649,  and  American  Tobacco  Co.  v.  Werckmeister,  146  Fed. 
377,  76  C.  C.  A.  649,  both  following  rule;  Baltimore  etc.  R.  R.  Co.  v. 
Interstate  Commerce  Commission,  221  U.  S.  622,  55  L.  Ed.  884,  31  Sup. 
Ct.  621,  holding  in  suit  to  annul  and  to  enjoin  enforcement  of  order  of 
Interstate  Commerce  Commission  requiring  reports  of  hours  of  service 
of  employees,  corporation  cannot  plead  privilege  against  self-incrimina- 
tion under  fifth  amendment;  American  Lithographic  Co.  v.  Werckmeis* 
ter,  221  U.  S.  611,  55  L.  Ed.  878,  31  Sup.  Ct.  676  (affirming  165  Fed. 
427,  91  C.  C.  A.  376),  corporation  cannot  object  to  admission  in  evi- 
dence of  entries  in  its  books  produced  under  subpoena  duces  tecum  in 
suit  to  enforce  penalties  under  Rev.  Stats.,  §4965,  for  infringement 
of  copyright;  Hammond  Packing  Co.  v.  Arkansas,  212  U.  S.  349,  15 
Ann.  Gas.  645,  53  L.  Ed.  544,  29  Sup.  Ct.  370  (affirming  81  Ark.  539, 
126  Am.  St.  Rep.  1047,  100  S.  W.  410),  holding  order,  pursuant  to 
Arkansas  anti-trust  statute,  requiring  corporation  to  produce  books  and 
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papers  is  not  denial  of  due  process  because  State  may  thereby  obtain 
proof  relevant  to  corporation 's  defense ;  American  Tobacco  Co.  v.  Werck- 
nicister,  207  U.  S.  302,  12  Ann.  Gas.  595»  52  L.  Ed.  219,  28  Sup.  Ct.  72, 
holding  seizure  of  infringing  copies  of  copyrighted  painting  is  not  viola- 
tion of  defendant's  rights  under  fourth  and  fifth  amendments;  Orvig 
Dampskibselskap  Actieselskabet  v.  New  York  &  Bermudez  Co.,  229  Fed. 
294,  296,  297,  corpoi-ation  cannot  refuse  to  answer  interrogatories  at- 
tached to  libel  in  admiralty  on  ground  of  self-incrimination;  United 
States  v.  Toledo  Newspaper  Co.,  220  Fed.  515,  holding  in  prosecution 
for  libel,  corporation  may  be  compelled  to  produce  books ;  United  States 
v.  Wetmore,  218  Fed.  237,  refusing  to  quash  indictment  on  ground  that 
accused  testified  without  warning  or  notice  as  to  privil^e  against  self- 
incfimination;  Standard  Home  Co.  v.  Davis,  217  Fed.  916,  upholding 
act  of  Arkansas  of  1913  regelating  investment  companies  doing  busi- 
ness within  State  and  authorizing  examination  of  condition  of  such  cor- 
porations; Simon  v.  American  Tobacco  Co.,  192  Fed.  664,  665,  holding 
privilege  against  self-incrimination  is  personal  and  cannot  be  availed 
of  by  corporation  so  as  to  withhold  its  books,  correspondence,  and  ac- 
counts; In  re  Bornn  Hat  Co.,  184  Fed.  508,  corporation  is  not  pro- 
tected by  fifth  amendment  from  complying  with  writ  of  subpoena  duces 
tecum  to  produce  books  and  papers;  In  re  American  Sugar  Refining  Co., 
178  Fed.  Ill,  denying  motion  of  corporation  to  set  aside  second  sub- 
poena restricted  to  specified  books  on  ground  of  self-incrimination: 
New  York  Cent.  R.  Co.  v.  United  States,  165  Fed.  843,  91  C.  C.  A.  519, 
holding  in  action  against  railroad  to  recover  penalty  for  violation  of 
twenty-eight  hour  law,  way-bills  produced  by  counsel  for  railroad  pur- 
suant to  irregular  order  of  court  made  at  instance  of  adverse  party, 
may  be  used  in  evidence;  Pennsylvania  R.  Co.  v.  International  Coal 
Min.  Co.,  166  Fed.  767,  84  C.  C.  A.  421,  holding  corporation  is  not 
entitled  to  privilege  of  refusing  to  produce  books  on  ground  of  self- 
incrimination ;  American  Banana  Co.  v.  United  Fruit  Co.,  153  Fed.  944, 
fact  that  action  to  recover  treble  damages  under  Sherman  Anti-trust 
Act  of  1890  is  penal,  does  not  preclude  court  from  requiring  corpora- 
tion to  produce  books;  International  Coal  Min.  Co.  v.  Pennsylvania 
Co.,  152  Fed.  557,  559,  holding  corporation  cannot  refuse  to  produce 
books  in  action  to  recover  damages  for  violation  of  Interstate  Commerce 
Act  of  1887;  Cassatt  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed.  45,  10 
L.  B.  A.  (N.  S.)  99,  81  C.  C.  A.  80,  in  action  brought  against  railroad 
alone,  its  officers  not  parties  within  Rev.  Stats.,  §  724,  authorizing  court 
to  require  "parties*'  to  produce  books;  United  States  v.  Terminal  R.  R, 
Assn.,  148  Fed.  488,  upholding  power  of  court  to  compel  one  not  party 
to  suit  to  produce  books  and  papers;  United  States  v.  American  To- 
bacco Co.,  146  Fed.  557,  corporation  may  be  required  to  produce  before 
grand  jury  engaged  in  investigating  its  acts,  its  minute-books  for  three 
years  and  letter  copybooks  coverinir  period  of  three  or  four  months ; 
Cumberland  Telephone  etc.  Co.  v.  State,  98  Miss.  168,  169,  170,  53 
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South.  490,  holding  provision  of  Constitution  1890,  §  26,  guaranteeing 
privilege  against  self-incrimination  to  individuals,  does  not  limit  State's 
visitatorial  power  over  corporations,  and  immunity  pi*ovided  by  sections 
5013,  5014,  of  Code  do  not  apply,  but  corporation  is  entitled  to  immu- 
nity to  eoiporations  provided  by  sections  5017  and  5018  of  Code;  State 
v.  Mallinckrodt  Chemical  Works,  249  Mo.  736,  737,  156  S.  W.  977,  978, 
upholding  Rev.  Stats.,  §  30322,  requiring  corporation  to  file  anti-trust 
affidavit,  and  section  10325  granting  immunity  from  prosp<*ution  on 
'account  of  matters  disclosed  in  affidavit;  State  v.  Standard  Oil  Co., 
218  Mo.  375,  376,  116  sT  W.  1017,  1018,  applying  rule  in  proceeding  to 
foi-fcit  charter  of  corporation  engaged  in  combination  in  restraint  of 
trade  in  violation  of  Rev.  Stats,  of  Missouri  1899,  §§  8965,  8966,  8971, 
8978;  Burnett  v.  State,  8  Okl.  Cr.  661,  47  L.  R.  A.  (N.  S.)  1175,  129 
Pac.  1120,  holding  officers  of  insolvent  State  bank  disobeying,  on  ground 
of  self-incrimination  order,  which  was  made  under  authority  of  statute 
relating  to  depositors'  guaranty  fund,  to  deliver  books  and  papers  to 
State  bank  eonmiissioner,  are  guilty  of  criminal  contempt ;  State  v.  Cen- 
tral Lumber  Co.,  24  S.  D.  163,  42  L.  R.  A.  (N.  S.)  804,  123  N.  W.  513, 
upholding  Laws  1907,  p.  196,  c.  131,  §  §  1-3,  prohibiting  unfair  com- 
petition and  discrimination  and  authorisdng  attorney  general  to  revoke 
charters  of  corporations  violating  provisions  of  act. 

Distinguished  in  In  re  Barnes,  204  N.  Y.  117,  97  N.  E.  510,  refusal 
of  editor  of  newspaper  in  investigation  by  Senate  committee,  of  trans- 
actions between  city  and  county  and  newspaper  corporation,  to  answer 
questions  relating  to  his  purchase  of  stock  in  another  corporation  was 
not  contempt;  In  re  Consolidated  Rendering  Co.,  80  Vt.  77,  11  Ann. 
Gas.  1069,  66  Atl.  798,  Laws  of  1906,  order  thereunder,  and  contempt 
proceedings  were  not  contrary  to  Constitntion,  art.  X,  relating  to  privi- 
l^e  against  self-incrimination,  as  applied  to  corporation  summoned  to 
give  testimony  and  produce  documentary  evidence  in  proceeding  to 
which  it  was  not  party. 

Power  of  court  to  compel  production  of  books  of  private  corpora- 
tion by  person  whom  they  may  incriminate.  Note,  Ann.  Oas. 
1912D,  669. 

Privilege  of  witness  against  self -crimination  as  extending  to  corpo- 
ration.   Note,  Ann.  Gas.  1916A,  380. 

Eight  of  corporation,  corporate  officer,  or  other  custodian  to  refuse 
to  produce  books  and  papers.    Note,  47  I*.  R.  A.  (N.  8.)  1176. 

• 

Frandilsefl  granted  by  State  in  so  far  as  they  involve  questions  of  in- 
terstate commerce  nmst  be  exercised  in  subordination  to  power  of  Oongreaa 
In  same  manner  as  If  corporation  bad  been  created  by  Congress,  but  Cpn- 
KVMs  has  no  general  visitatorial  power  over  State  corporations. 

Approved  in  Interstate  Commerce  Commission  v.  Goodrich  Transit 
Co.,  224  U.  S.  215,  56  L.  Ed.  788,  32  Sup.  Ct.  436,  upholding  provisions 
of  section  20  of  Act  of  1906  authorizing  Interstate  Commerce  Conimis- 
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sion  to  require  aecounts  of  interstate  carriers  to  be  kept  in  i^peeified 

manner;  Interstate  Commerce  Commission  v.  Harriman,  157  Fed.  440, 
liolding  Congress  may  require  disclosure  as  to  purchases  of  director's 
own  property  by  railroad  corporation. 

Willie  corporation  cannot  refuse  to  produce  Its  books  and  PApers,  sub- 
poena duces  tecum  requiring  corporation  to  produce  all  Its  books  and 
papers  is  too  sweeping  In  Its  terms  to  be  regarded  as  reasonable,  and  such 
general  subpoena  Is  equally  indefexislble  as  search-warrant  would  be 
couched  In  similar  terms.  • 

Approved  in  Weeks  v.  United  States,  232  U.  S.  396,  397,  Ann.  Gas. 
19150,  1177,  L.  B.A.  1915B,  834,  58  L.  Ed.  657.  34  Sup.  Ct  341,  holding 
seizure  of  letters  and  papers  in  house  of  accused,  during  his  absence,  by 
Federal  officers  acting  under  color  of  office,  but  without  search-warrant, 
is  violation  of  fourth  amendment,  and  use  of  such  papers  on  trial  is 
prejudicial  error;  United  States  v.  Philadelphia  &  R.  Ry.  Co.,  225  Fed. 
305,  holding  plea  in  abatement  to  indictment  of  railroad  insufficient  to 
bring  matter  within  fourth  amendment;  Rawlins  v.  Hall-Epps  Clothing 
Co.,  217  Fed.  888,  133  C.  C.  A.  594,  holding  general  order  requiring 
alleged  bankrupt  mercantile  partners  residing  at  distance  from  referee 
to  appear  for  examination  and  to  produce  all  books  of  account  and  other 
writings  "from  which  might  be  ascertained  any  of  the  matters  and 
things  to  be  covered  in  said  examination"  is  too  broad;  United  States 
v.  McHie,  194  Fed.  897,  898,  seizure  of  personal  property  of  person 
arrested  without  warrant  for  operating  bucket-shop,  is  void;  In  re 
American  Sugar  Refining  Co.,  178  Fed.  Ill,  holding  subpoena  duces 
tecum  directing  corporation  to  appear  before  grand  jury  and  produce 
books  and  papers  is  void  as  too  sweeping  in  character,  and  refusing  to 
punish  corporation  for  contempt  in  refusing  to  obey;  In  re  Shaw,  172 
Fed.  522,  quashing  subpoena  duces  tecum,  not  naming  person  charged 
nor  specifying  subject  of  investigation,  served  upon  officer  of  corpora- 
tion; Leber  v.  United  States,  170  Fed.  888,  96  C.  C.  A.  57,  objection 
that  subpoena  duces  tecum  to  produce  books  and  papers  is  void  as  too 
broad  has  no  bearing  on  contempt  order  for  failure  to  appear  before 
notary  and  give  deposition;  United  States  v.  Terminal  R.  Assn.,  154 
Fed.  269,  holding  subpoena  duces  tecum  to  corporation  was  sufficiently 
definite  to  show  documents  called  for  were  "material  and  necessary" 
in  action  to  enjoin  combination  to  fix  passenger  rates  unlawful  under 
Sherman  Anti-trust  Act;  Santa  Fe  Pac.  R.  Co.  v.  Davidson,  149  Fed. 
605,  holding  subpoena  duces  tecum  requiring  railroad  officer  to  produce 
books  not  objectionable  as  unreasonable;  Hammond  Packing  Co.  v. 
State,  81  Ark.  539,  540,  126  Am.  St.  Rap.  1047,  100  S.  W.  410,  411, 
holding  provisions  of  Act  of  1905,  §§  8,  9,  authorizing  order  to  compel 
nonresident  officers  of  corporation  sued  for  violation  of  act  to  appear 
and  testify  before  commission  and  to  produce  books  and  papers,  are 
valid  in  so  far  as  they  authorize  reasonable  order;  Federal  Mining  etc. 
Co.  v.  Public  Utilities  Commission,  26  Idaho,  404,  143  Pac.  1177,  affirm- 
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itig  action  of  commission  in  refusing  mining  company's  application  to 
examine  books,  papers  and  files  of  water  company  in  order  to  prepare 
itself  for  hearing  before  commission;  Calhoun  v.  State,  144  Ga.  682, 
87  S.  E.  894,  and  Smith  v.  State,  17  Ga.  App.  698,  88  S.  E.  44,  both 
holding  incriminating  evidence  taken  from  accused  under  illegal 
arrest  is  admissible;  Ehinehart  y.  State,  121  Tenn.  436,  17  Ann.  Gas. 
254,  117  S.  W.  512,  quaere,  whether  provision  of  Fire  Marshal  Law 
(Aets  1907,  pw  1540,  c.  460),  §  4,  authorizing  insurance  commissioner  to 
enter  premises  and  examine  building  where  fire  has  occurred,  or  adjoin- 
ing premises,  is  void  as  in  conflict  with  Constitution,  art.  1,  §  7,  for- 
bidding unreasonable  searches  and  seizures. 

Distinguished  in  Wheeler  v.  United  States,  226  U.  S.  489,  57  L.  Ed. 
313,  33  Sup.  Ct.  158,  holding  subpoena  duces  tecum  without  ad  testifi- 
candum clause  directed  to  corporation  and  served  upon  officers  thereof, 
requiring  production  of  books  and  papers  of  dissolved  corporation,  does 
not  violate  rights  of  officers  under  fourth  and  fifth  amendments;  Wil- 
son V.  United  States,  221  U.  S.  376,  Ann.  Gas.  1912D,  558,  55  L.  Ed.  777, 
31  Sup.  Ct.  538,  holding  writ  of  subpoena  duces  tecum  without  ad  testi- 
ficandum clause,  directed  to  corporation,  which  is  suitably  specific  and 
properly  limited,  is  binding  upon  officer  of  corporation,  and  he  cannot 
claim  personal  privilege;  United  States  v.  Hart,  214  Fed.  661,  holding 
retention  of  papers  and  documents  delivered  by  accused  to  United 
States  attorney  pending  investigation  by  grand  jury  is  not  unlawful 
seizure,  and  refusing  to  compel  their  return  prior  to  trial;  In  re  Con- 
solidated Rendering  Co.,  80  Vt.  66,  11  Ann.  Gas.  1069,  66  Atl.  794, 
holding  laws  of  1906  and  order  thereunder  requiring  corporation  to 
produce  certain  books  and  papers  and  sufficiently  describing  them  is 
not  unreasonable  search  prohibited  by  Constitution,  article  XI;  Hor« 
lick's  Malted  Milk  Co.  v.  A.  Spiegel  Co.,  155  Wis.  213,  144  N.  W.  276, 
holding  in  action  to  restrain  selling  of  manufactured  product  as  that 
of  plaintiff^  order  requiring  plaintiff's  officer  to  disclose  reports  of  its 
employees  and  officers  respecting  substitution  of  goods  is  not  unreason* 
able  search  within  State  or  Federal  Constitution. 

Sufficiency  of  description  of  documents  in  subpoena  dnces  tecum* 
Note,  16  Ann.  Gas.  645. 

Particularity   required  in  description   in   subpoena    duces    tecunu 
Note,  31  L.  B.  A.  (N.  8.)  838,  839. 

Objection  taiat  subpoena  duces  tecum  is  too  broad  does  not  go  to  Talld- 
Ity  of  order  committing  witness  for  contempt. 

Approved  in  Consolidated  Rendering  Co.  v.  Vermont,  207  U.  S.  554, 
12  Ann.  Gas.  658,  52  L.  Ed.  336,  28  Sup.  Ct.  178,  holding  objection  that 
notice  to  produce  books  and  papers  before  grand  jury  is  too  broad 
cannot  be  urged,  against  validity  of  order  adjudging  company  guilty  of 
contempt. 

Admissibility  of  c;vidence' wrongfully  obtained.    Note,  136  Am.  St. 
Bep.  160. 
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Word  "person"  as  including  private  corporation.    Note,  Ann.  Oas. 
1914A,  1308. 

Statutes   abridging  constitutional  privilege   of   witness.    Note,  17 
Ann.  Gas.  129. 

Examination  of  witnesses  by  grand  Jniy  need  not  be  preceded  by  pre- 
sentment  or  indictment  formally  drawn  vp. 

Approved  in  Hendricks  v.  United  States,  223  U.  S.  184,  56  L.  Ed.  398, 
32  Sup.  Ct.  313,  holding  in  prosecution  for  subornation  of  perjury  relat- 
ing to  public  lands,  specification  of  identity  of  defendant  and  precise  na- 
ture of  offense  is  normally  end,  not  beginning,  of  grand  jury  proceedin<r; 
United  States  v.  Wetmore,  218  Fed.  232,  holding  indictment  for  con- 
spiracy to  defraud  government  in  connection  with  construction  of  Pan- 
ama Canal  presented  by  grand  jury,  although  not  by  usual  procedure, 
was  not  illegal;  In  re  Shaw,  172  Fed.  522,  quashing  general  subpoena 
duces  tecum  served  upon  officer  of  corporation,  not  naming  person 
cliarged  or  specifying  subject  of  investigation;  Poston  v.  Washington 
etc.  R.  R.  Co.,  36  App.  D.  C.  368,  32  L.  R.  A.  (N.  S.)  786,  holding  in 
action  for  libel  against  grand  juror  for  statements  made  in  report  to 
court,  that  such  report  was  not  privileged  communication;  Scribner  v. 
State,  9  Okl.  Cr.  475,  132  Pac.  936,  937,  holding  grand  jury  investiga- 
tion of  crime  comes  within  purview  of  term  ** charged  with  an  offense" 
in  section  27  of  Bill  of  Rights  of  Oklahoma  Constitution;  Wilson  v. 
United  States,  221  U.  S.  372,  Ann.  Gas.  1912D,  558,  55  L.  Ed.  776,  31 
Sup.  Ct.  638,  arguendo. 

Wliile  grand  jury  may  not  indict  upon  current  mmors  or  anverified 
reports,  they  may  act  upon  knowledge  acquired  either  from  their  own 
observations  or  upon  evidence  of  wltnesaea  given  before  them. 

Approved  in  In  re  Application  of  Prosecutor  of  Pleas  for  Hudson 
County,  79  N.  J.  L.  268,  78  Atl.  705,  allowing  order  to  compel  corpora- 
tion to  produce  books  kept  outside  State  in  grand  jury  investi&ration 
of  criminal  charges  against  individuals;  People  v.  Wyatt,  186  N.  Y.  392. 
9  Ann.  Oas.  972,  10  L.  R.  A.  (N.  S.)  159,  79  N.  E.  333,  holding  statutes 
providing  for  information  filed  before  magistrates  chanrinsr  person  with 
crinie,  while  not  expressly  requiring  information  to  be  made  on  oath, 
such  oath  is  required  by  implication;  dissenting  opinion  in  McKinney 
V.  United  States,  199  Fed.  32,  117  C.  C.  A.  403,  majority  denying  motion 
to  quash  indictment  for  using  mails  to  defraud  on  ground  that  grand 
jury  based  indictment  on  hearsay  evidence. 

Examination  of  witness  before  grand  jury  la  proceeding  within  mean- 
ing of  proviso  of  General  Appropriation  Act  of  1903  that  no  person  shall 
be  prosecuted  for  or  on  account  of  anything  concerning  which  he  testifies 
in  proceoding  under  anti-trust  law. 

Approved  in  Nelson  v.  United  States,  201  U;  S.*  116,  50  L.  £d.  686, 
26  Sup,  Ct.  358,  following  i-ule;  Flanary  v.  Commonwealth,  113  Va.  783, 


667  McALISTEB  v.  HENKEL.  201 U.  S.  90-91 

75  S.  E.  292,  holding  witness  testifying  before  gi*and  jury  relative  to 
violations  of  section  145a,  Code  Supplement  1910,  is  entitled  to  immu- 
nity granted  by  subsection  9. 

Extent  of  immunity  granted  to  witness  testifying  in  proceeding  un- 
der Federal  Anti-trust  Act.    Note,  Ann.  Gas.  19140,  1S2. 

201  XX.  8.  90-91,  50  L.  Ed.  671,  26  Sup.  Ot.  385,  McALISTEB  ▼.  HENKEL, 

Immunity  provided  by  fifth  amendment  against  self-inciimiaationr  is 
penonal  to  wltneiB  Umaelf,  and  he  cannot  set  up  privilege  of  another 
person  or  corporation  as  eanmaa  for  refusal  to  answer. 

Approved  in  Nelson  v.  United  States,  201  U.  S.  116,  50  L.  Ed.  686, 
26  Sup.  Ct.  358,  immunity  given  to  witness  testifying  by  Anti-trust  Act 
satisfies  Constitution  though  immunity  from  State  prosecution  not  af- 
forded; Orvig  Dampskibselskap  Actieselskabet  v.  New  York  &  Bermu- 
dez  Co.,  229  Fed.  296,  corporation  cannot  refuse  to  answer  interroga- 
tories attached  to  libel  in  admiralty  on  ground  of  self-incrimination; 
Commonwealth  v.  Southern  Express  Co.,  160  Ey.  4,  L.  &.  A.  1915B,  913, 
169  S.  W.  518,  holding  corporation  may  be  required  to  produce  books 
and  papers,  though  they  contain  evidence  incriminating  it;  Cumberland 
Telephone  etc.  Co.  v.  State,  98  Miss.  168;  53  Soutli.  490,  holding  cor- 
poration not  entitled  to  immunity  given  to  individuals  by  sections  5013, 
5014,  of  Code,  but  is  entitled  to  immunity  to  corporations  under  sections 
5017  and  5018;  Ex  parte  Hedden,  29  Nev.  367,  370,  13  Ann.  Oa«.  1178, 
90  Pac.  741,  743,  holding  employee  of  corporation  in  possession  of  books 
of  corporation  cannot  refuse  to  produce  them  before  grand  juiT  under 
subpoena  duces  tecum  in  proceeding  on  charge  of  perjury. 

Distinguished  in  Ex  parte  Chapman,  153  Fed.  375,  holding  resident 
manager  of  loreign  corporation  conducting  transactions  in  Idaho  relat- 
ing to  acquisition  of  timber  lands  is  entitled  to  refuse  to  produce  books 
before  grand  jury  on  ground  of  self-incrimination. 

Right  of  person  against  whom  witness  is  called  to  object  to  his 
testimony  on  ground  that  it  may  incriminate  witness.  Note,  Ann. 
Gas.  19130,  1389. 

Privilege  of  witness  to  refuse  to  produce  documents  of  which  he 
is  not  legal  custodian.    Note,  13  Ann.  Gas.  1180. 

Statutes  abridging  constitutional  privilege.  Note,  17  Ann.  Gas. 
189. 

Right  of  corporation,  corporate  officer,  or  other  custodian  to  refuse 
to  produce  books  and  papers.    Note,  47  L.  B.  A.  (N.  S.)  1176. 

Miscellaneous.    Cited  in  Bornn  Hat  Co.  v.  United  States,  223  U.  S. 
714,  66  L.  Ed.  626,  32  Sup.  Ct.  521,  approving  judgment  on  authority 
of  principal  ease ;  Wise  v.  Mills,  220  U.  S.  551,  55  L.  Ed.  580,  31  Sup.  Ct. 
597,  reciting  history  of  litigation. 
XIX— 42 
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£01  V.  8.  02-116,  50  L.  Ed.  673,  26  Sup.  Ot.  S58,  NELSON  T.  UNITEB 
STATES. 

ConmiiBsioiMr  miuit  take  down  aU  the  evidence  and  note  an  olijectiona 
thereto. 

Approved  in  Cassett  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed.  37,  10 
L.  E.  A..  (N.  S.)  99,  81  C.  C.  A.  80,  where,  in  action  against  ndlroad  for 
violating  Interstate  Commerce  Act,  officers  oi^dered  to  produce  docu- 
ments, order  was  final  order  reviewable  on  error. 

Testimony  in  pending  miit  and  all  qneetions  vpon  evidence^  its  mate- 
riality and  sufficiency,  are  to  be  determined  by  trial  court  and  after  it, 
by  appellate  court. 

Approved  in  United  States  v.  United  Shoe  Mach.  Co.,  198  Fed.  872,  875, 
holding  taking  of  depositions  before  examiner  in  equity  suit,  under  equity 
rule  67,  is  not  judicial  trial,  nor  part  of  trial,  but  is  preliminary  proceed- 
ing, and  neither  public  nor  press  have  right  to  attend ;  Wolff  Truck  Frame 
Co.  V.  American  Steel  Foundries,  195  Fed.  945,  115  C.  C.  A.  628,  apply- 
ing rule  in  suit  for  infringement  of  patent;  In  re  Isaacson,  175  Fed. 
294,  holding  under  General  Bankruptcy  Order,  No.  22,  referee,  in  exam- 
ining witness  in  support  of  objections  to  bankrupt's  disoharge,  should 
preserve  testimony  objected  to  and  report  it  with  objection,  or  in  case 
of  necessity  certify  it  at  once  for  decision  of  court. 

Distinguished  in  Toung  v.  Welch  Mfg.  Co. .  201  Fed.  564,  holding 
in  infringement  suit  that  rule  requiring  all  testimony  offered  in  equity 
suit  to  be  received  and  recorded,  regardless  of  its  relevaney  or  ma- 
teriality does  not  enlarge  limits  upon  cross-examination  reoognized  in 
Federal  courts. 

On  writ  of  error  by  witnesses  to  review  Judgment  of  contempt  against 
them  for  disobesring  orders  to  testify,  tendency  or  effect  of  testimony  is 
no  concern  of  theira;  baslB  of  their  privilege  is  different  and  entir^ 
personal. 

Approved  in  Fairfield  v.  United  States,  146  Fed.  509,  76  C.  C*  A.  590, 
following  rule;  Hultberg  v.  Anderson,  214  Fed.  352,  131  C.  C.  A.  125, 
holding  contempt  order  against  witness  in  civil  case  refusing  to  testify, 
on  ground  of  self-incrimination,  is  interlocutory  and  not  review&ble 
except  on  appeal  from  final  decree;  New  England  Phon<^raph  Co.  v. 
National  Phonograph  Co.,  148  Fed.  325,  witness  testifying  before  exam- 
iner cannot  refuse  to  testify  on  ground  that  evidence  called  for  is  imma- 
terial. 

Distinguished  in  Gompers  v.  Bucks  Stove  etc.  Co.,  33  App.  D.  C.  568, 
holding  order  of  criminal  contempt  for  disobedience  of  injunction  order 
is  final  and  appealable. 

Supreme  Ctourt  has  Jurisdiction  on-  direct  writ  of  error  to  Olrcoit  Oourt, 
to  review  Judgment  of  contempt  for  disobedience  of  witnesses  in  refusing 
to  answer  certain  questions  and  to  produce  certain  books  and  papers  in 
special  examination. 
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DistingittBbed  in  Wise  v.  Mills,  220  U.  S.  554,  555,  55  L.  Ed.  581, 
31  Sup.  Ct.  697,  fact  that  interlocutory  order  to  produce  books  involves 
Federal  question  does  not  give  Supreme  Court  jurisdiction  to  review 
contempt  order  for  refusal  to  obey  order  to  produce  books. 

OfllcecB  aaod  employees  of  corporation  cannot,  under  fourtli  and  ftftb 
amendments^  refuse  to  testify  or  to  produce  books  of  corporation,  In  suits 
against  corporation  under  Sherman  Anti-trust  Act  of  1890,  in  view  of  Im- 
munity stven  by  act  of  1903. 

Approved  in  American  Lithographic  Co.  v.  Werckmeister,  221  U.  S. 
610,  611,  55  L,  Ed.  877,  878,  31  Sup.  Ct.  676,  corporation  cannot  object 
to  admission  of  entries  in  books  produced  under  subpoena  duces  tecum 
in  suit  t#  enforce  penalties  under  Rev.  Stats.,  §  4965,  for  infringement 
of  copyright;  Orvig  Dampskibselskap  Actieselskabet  v.  New  York  Ber- 
mudez  Co.,  229  Fed.  294,  296,  corporation  cannot  refuse  to  answer  in- 
terrogatories attached  to  libel  in  admiralty  on  ground  of  self-incrimi- 
nation; United  States  v.  Tom  Wah,  160  Fed.  210,  holding  Federal  court 
may  puni^  for  contempt  witness  refusing  to  answer  questions  in  de- 
portation proceeding  before  United  States  commissioner;  Pennsylvania 
R.  Co.  V.  International  Coal  Min.  Co.,  156  Fed.  767,  84  C.  C.  A.  421, 
holding  corporation  is  not  entitled  to  privilege  of  refusijig  to  produce 
books  on  ground  of  self-incrimination;  International  Coal  Min.  Co.  v. 
Pennsylvania  Co.,  152  Fed.  558,  569,  holding  corporation  cannot  refuse, 
on  ground  of  self-incrimination,  to  produce  books  in  action  for  damages 
under  Interstate  Commerce  Act  of  1887;  Cumberland  Telephone  etc.  Co. 
V.  State,  98  Miss.  168,  53  South.  490,  holding  corporation  is  not  entitled 
to  immunity  provided  by  Code,  §§  5013,  5014,  to  individuals  entitled 
to  privilege  against  self-incrimination  under  Constitution  of  1890,  §  26, 
but  it  is  entitled  to  immunity  to  corporations  under  Code,  §§  5017,  5018. 

Explained  in  dissenting  opinion  in  Wilson  v.  United  States,  221  U.  S. 
390,  Ann.  Oas.  1912D,  558,  55  L.  Ed.  783,  31  Sup.  Ct.  538,  majority  hold- 
ing officer  of  corporation  cannot  refuse  to  produce  books  of  corpora- 
tion on  ground  of  incriminating  himself  or  to  protect  corporation. 

Obedience  to  subpoena  duces  tecum  or  court  order  as  affected  by 
location  on  control  of  books  or  papers  or  by  considerations  of 
convenience.    Note,  L.  R.  A.  1915B,  981. 

Statutes  abridging  constitutional  privilege.    Note,  17  Ann.  Oaa.  129. 

MisoelJaneous.  Cited  in  Haight  &  Freese  Co.  v.  Robinson,  203  U.  S. 
581,  61 JL  Ed.  327,  27  Sup.  Ct.  780,  dismissing  for  want  of  jurisdiction ; 
Alexander  v.  United  States,  201  U.  S.  122,  50  L.  Ed.  689,  26  Sup.  Ct.  356, 
orders  of  Circuit  Court  directing  witnesses  to  answer  questions  put  to 
them  before  special  examiner  are  not  final  appealable  orders;  Hultberg 
V.  Anderson,  214  Fed.  352,  131  C.  C.  A.  125,  to  point  that  punitive  con- 
tempt oilers  are  criminal  in  their  nature,  and  are  final,  not  interlocu- 
tory, and  subject  to  review  in  matters  of  law  abne,  by  writ  of  error* 
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201   IT.    S.    117-122.   50   L.   Ed.    686,    26   Sup.   Ct.   356,  .^JUEXANBER   v. 
UNITED  STATES. 

Order  to  produce  books  Is  interlocutory,  not  final,  and  direct  appeal 
does  not  lie  to  Supreme  Oourt  from  sndi  order. 

Approved  in  Wise  v.  Mills,  220  U.  S.  554,  655,  55  L.  Ed.  581,  31 
Sup.  Ct.  597,  Supreme  Court  has  no  jurisdiction  to  review  contempt 
order  for  refusal  to  produce  books  because  interlocutory  order  to  pro- 
duce books  involved  Federal  question;  Webster  Coal  etc.  Co.  v.'  Cassatt, 
207  U.  S.  187,  52  L.  EcL  162,  28  Sup.  Ct.  108,  holding  order  in  action 
to  recover  damages  from  carrier  for  violation  of  Interstate  Commerce 
Act,  requiring  officers  and  employees,  not  parties  to  suit,  to  produce 
relevant  books  and  papers,  is  not  Anal  decree  within  section  6  of  Act 
of  1891,  and  dismissing  writ  of  error  to  review  such  order;  Doyle  v. 
London  Guarantee  etc.  Co.,  204  U.  S.  603,  51  L.  Ed.  643,  27  Sup.  Ct.  313, 
holding  Circuit  Court  of  Appeals  cannot  renew  contempt  order  for  dis- 
obedience of  order  to  produce  books  before  entry  of  final  decree  in  suit 
in  which  contempt  proceeding  arose;  Hultberg  v.  Anderson,  214  Fed. 
351,  352,  131  C.  C.  A.  125,  holding  contempt  order  against  witness  re- 
fusing to  testify  is  interlocutory  and  only  reviewable  on  appeal  from 
final  decree;  United  States  v.  United  Shoe  Mach.  Co.,  198  Fed.  874, 
holding  taking  of  depositions  before  examiner  in  equity  suit,  under 
equity  rule  67,  is  not  judicial  trial,  nor  part  of  trial,  but  is  preliminary 
proceeding,  and  neither  public  nor  press  have  right  to  attend;  Phipps 
V.  Wisconsin  Cent.  Ry.  Co.,  130  Wis.  281,  110  N.  W.  208,  holding  in 
proceeding  under  Revised  Statutes,  1898,  §  4096,  providing  for  exam- 
ination of  adverse  witnesses  before  trial,  order  requiring  witnesses  to 
produce  plans  and  statements  as  required  by  subpoena  of  commissioner 
to  take  testimony  is  not  within  section  3096  giving  right  of  appeal  from 
final  orders  in  special  iiroceedings;  dissenting  opinion  in  Cassatt  v. 
Mitchell  Coal  &  Coke  Co.,  150  Fed.  46,  47,  10  L.  R.  A.  (N.  8.)  99,  81 
C.  C.  A.  80,  where,  in  action  against  railroad  for  violating  Interstate 
Commerce  Act,  officers  ordered  to  produce  papers,  before  trial,  order  was 
reviewable  on  error. 

Distinguished  in  Ellis  v.  Interstate  Commerce  Commission,  237  U.  S. 
442,  59  L.  Ed.  1040,  35  Sup.  Ct.  645,  holding  appeal  lies  to  Supreme 
Court  from  order  of  District  requiring  witness  to  answer  certain  ques- 
tions and  to  produce  certain  documents  upon  petition  o£  Interstate 
Commerce  Commission;  Cassatt  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed. 
37,  10  L.  R.  A.  (N.  S.)  99,  81  C.  C.  A.  80,  where  in  action  against  rail- 
i*oad  for  violating  Interstate  Commerce  Act,  officers  ordered  to  produce 
papers  before  trial,  order  was  reviewable  on  error;  Gompers  v.  Buck's 
Stove  etc.  Co.,  33  App.  D.  C.  567,  holding  order  of  criminal  contempt 
for  disobedience  of  injunction  order  is  final  and  appealable. 

Right  to  review  or  order  relating  to  inspection  of  books  or  papers, 
apart  from  appeal  from  final  judgment.  Note^  28  L.  R.  A*  (N.  80 
517. 
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Miscellaneous.  Cited  in  Haight  &  Freese  Co.  ▼.  Robinson,  203  U.  S. 
581,  51  L.  Ed.  S27,  27  Sup.  Ct.  780,  dismissing  for  want  of  jurisdiction ; 
In  re  Charge  to  Grand  Jury,  151  Fed.  843,  discussing  essentials  of  con- 
traet;  combination  or  conspiracy  in  restraint  of  interstate  commerce 
inhibited  by  Shermafi  Anti-trust  Act  of  1890,  in  charge  to  grand  jury. 

201  U.  8.  123-130,  50  L.  Ed.  680,  26  Sup.  Ot.  366,  FELTS  ▼.  MUBPHT. 

AccQsed  is  not  deprived  of  liberty  in  violation  of  Fourteenth  Amend- 
ment by  failure  of  court  to  have  testimony  repeated  to  him  through  ear- 
trumpet,  and  relief  ftom  Judgment  cannot  be  granted  by  Federal  court  on 
writ  of  habeas  corpus. 

Approved  in  McMicking  v.  Schields,  238  U.  S.  106,  59  L.  Ed.  1223, 
35  Sup.  Ct.  665,  holding  ^rror  of  court  in  construing  provisions  of  Gen- 
eral Order  No.  58,  of  1900,  amending  Philippine  Code  of  Civil  Pro- 
cedure, does  not  deprive  proceedings  of  lawful  effect  and  enlarge  ac- 
cused; Frank  v.  Mangum,  237  U.  S.  342,  69  L.  Ed.  986,  35  Sup.  Ct.  582, 
where  accused  was  not  present  in  courtroom  where  verdict  was  rendered, 
his  presence  having  been  waived  by  counsel  without  his  consent,  and 
accused  made  motion  for  new  trial  on  numerous  grounds,  not  including 
this  one,  rule  of  practice  of  Georgia  coui*t  that  this  constitutes  waiver 
of  right  to  be  present  is  not  denial  of  due  process;  Jordan  v.  Massa- 
chusetts, 225  U.  S.  175,  56  L.  Ed.  1041,  32  Sup.  Ct.  651,  person  convicted 
'^y  jwry  and  sentenced  to  death  is  not  denied  due  process  of  law  by  finding 
of  court  in  inquiry  according  to  State  procedure  that  juror  insane  after 
trial  was  of  sufficient  mental  capacity  during  trial  to  act  and  by  refusal 
to  set  aside  verdict;  Matter  of  Moran,  203  U.  S.  105,  51  L.  Ed.  100,  27 
Sup  Ct.  25,  holding  error,  if  any,  in  compelling  person  on  trial  for  murder 
to  stand  up  and  walk  before  jury  and  stationing  jury  in  position  to  observe 
his  walk  at  recess,  did  not  go  to  jurisdiction  of  court;  Twining  v.  New 
Jersey,  211  U.  S.  Ill,  58  L.  Ed,  111,  29  Sup.  Ct.  14,  holding  exemption 
from  self-incrimination  is  not  safegtiarded  against  State  action  by  pro- 
vision of  Fourteenth  Amendment ;  £x  parte  Martinez,  66  Tex.  Cr.  69, 145 
S.  W.  994,  holding  Acts  Twenty-ninth  Legislature,  chapter  83,  authorizing 
district  judge  to  call  special  term  of  District  Court  is  valid  under  Con- 
stitution, art.  V,  §  7.  ^ 

Protection    of    deaf    defendant  in  criminal    prosecution.    Note,  2 
L.  R.  A.  (H.  S.)  509. 

Writ  of  habeas  corpus  cannot  perform  functions  of  writ  of  error. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  326,  59  L.  Ed.  980,  35 
Sup.  Ct.  582,  and  Valentina  v.  Mercer,  201  U.  S.  138,  50  L.  Ed.  696,  26 
Sup.  Ct.  368,  both  reaffirming  rule;  Keizo  v.  Henry,  211  U.  S.  148, 
53  L.  Ed.  126,  29  Sup.  Ct.  41,  holding  questions  relating  to  qualifications 
of  grand  jurors,  open  to  accused  in  original  case,  cannot  be  raised  col- 
laterally by  habeas  corpus  after  conviction* 
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Distinguished  in  Eureka  County  Bank  Habeas  Corpus  Caaea,  35  Nev. 
148,  126  Pac.  678,  discharging,  on  habeas  corpus,  bank  officials  charged 
with  receiving  deposits  with  knowledge  of  bank's  insolvency,  where 
higliest  judicial  officer  in  community'  denounced  such  action  in  public 
meeting,  in  court,  and  in  public  press. 

Habeas  corpus  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Oaa.  1057. 

Miscellaneous.  Cited  in  Filler  v.  Steele,  241  U.  S.  648,  60  U  Ed.  1220, 
36  Sup.  Ct.  550,  and  Spaugh  v.  Fitts,  205  U.  S.  540,  51  L.  Ed.  921.  27 
Sup.  Ct.  794,  both  affirming  on  authority  of  principal  case;  Moore  v. 
New  Jersey,  223  U.  S.  710,  56  L.  Ed.  624,  32  Sup.  Ct.  519,  dismissing 
for  want  of  jurisdiction. 

201   XT.   8.    131-140,   60   L.   Ed.   693,   26   Sup.    Ct.    368,    VAI.ENTINE   v. 
BCBBOER. 

Writ  of  habeas  corpns  cannot  perform  fmictions  of  wilt  of  error. 
Approved  in  Keizo  v.  Henry,  211  U.  S.  148,  53  L.  Ed.  126,  29  Sup.  Ct. 
41,  holding  question  relating  to  qualifications  of  jurors,  open  to  accused 
at  trial,  cannot  be  raised  collaterally  by  habeas  corpus  after  conviction ; 
Eureka  County  Bank  Habeas  Corpus  Cases,  35  Nev.  148,  126  Pac.  678, 
discharging,  on  habeas  corpus,  bank  officials  charged  with  receiving  or 
assenting  to  receipt  of  deposits  after  knowledge  of  bank's  insolvency, 
where  highest  judicial  officer  of  community  denounced  such  action  at 
public  meeting,  in  court,  and  in  public  press. 

Miscellaneous.  Cited  in  Spaugh  v.  Fitts,  205  U.  S.  540,  51  L.  Ed.  921, 
27  Sup.  Ct.  794,  approving  final  order  with  costs. 

201  XT.  8.  140-156,  50  L.  Ed.  696,  26  Sap.  Ot.  858,  OTIS  OO.  T.  UTOLOW 
10*0.  OO. 

Doe  process  of  law  gnaranteed  by  Fonrteenth  Amendment  is  not  de- 
nied to  riparian  owner  by  provisionB  of  Massachusetts  Public  Statutes, 
chapter  190,  giving  mUl  owners  right  to  maintain  dam,  where  adequate 
compensation  is  proTlded  to  upper  owner  for  injury  to  his  lands. 

Approved  in  Mt.  Vernon- Woodberry  Cotton  Duck  Co.  v.  Aiabmui  etc. 
Power  Co.,  240  U.  S.  32,  60  L.  Ed.  511;  36  Sup.  Ct.  236,  upholding  Ala- 
bama statute  providing  for  condemnation  of  land  and  water  powers; 
Miocene  Ditch  Co.  v.  Jacobsen,  146  Fed.  685,  77  C.  C.  A.  106,  where 
complainants  constructed  ditch  across  defendants'  claims  without  ob- 
jection, complainants  were  entitled  to  injunction  restraining  defendants 
fix)m  destroying  ditch  pendente  lite;  Salisbury  Land  etc.  Co.  v.  Com- 
monwealth, 215  .Mass.  380,  46  L.  R.  A.  (N.  S.)  1196,  102  N.  E.  624, 
upholding  provision  of  Statute  of  1912,  c.  715,  §  4,  authorizing  commis- 
sion to  exercise  power  of  eminent  domain  to  acqidre  land  for  public 
reservation  is  so  interwoven  with  yoid  provision  relating  to  sale  or  lease 
of  such  land,  as  to  render  whole  void;  State  v.  Sutton,  83  N.  J.  L.  49, 
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84  Atl.  1059,  upholding  act  of  1912  reqniring  street. railways  to  furnis1> 
free  transportation  to  police  officers;  dissenting  opinion  in  Louisville 
etc.  R.  R.  Co.  V.  Central  Stock  Yards  Co.,  212  U.  S.  151,  53  L.  Ed.  449, 
29  Sup.  Ct.  246,  majority  holding  provision  in  Kentucky  Constitution, 
§§  213,  214,  requiring  carrier  to  deliver  cars  to  connecting  carrier 
without  providing  adequate  protection  for  their  return  or  compensa- 
tion for  their  use. is  void  as  taking  property  without  due  process  of  law; 
dissenting  opinion  in  Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed. 
825,  majority  holding  void  amendment  of  1906  including  carriers  of 
oil  by  pipe-lines  within  provisions  of  Interstate  Commerce  Act;  Lucas 
V.  Aahland  Light  etc.  Co.,  92  Neb.  556, 138  N.  W.  763,  arguendo. 

201  U.  8.  156-166,  50  L.  Ed.  707,  26  Sup.  Ot.  404,  BX  PARTE  NATIONAL 
ENAMEUKO  h  8TAMPINO  OO. 

In  federal  courta,  as  general  mle,  no  appeal  can  be  taken,  except  from 
final  decree. 

Approved  in  Rexford  v.  Brunswick-Balke-Collender  Co.,  228  U.  S.  346, 
67  L.  Ed.  867,  33  Sup.  Ct.  515,  decree  in  suit  to  enjoin  cutting  trees  on 
land  and  to  cancel  deeds,  declaring  title  to  trees  is  valid,  and  conclud- 
ing **this  cause  is  retained  for  further  orders,"  is  interlocutory  and  not 
appealable;  Metropolitan  Water  Co.  v.  Kaw  Valley  Drainage  District, 
223  U.  S.  523,  56  L.  Ed.  586,  31  Sup.  Ct.  246,  holding  on  appeal  from 
interlocutory  order,  Circuit  Court  of  Appeals  may  direct  bill  to  be  dis- 
^ missed  where  it  appears  complainant  is  not  entitled  to  maintain  suit; 
'Heike  v.  United  States,  217  U.  S.  429,  54  L.  Ed.  824,  30  Sup.  Ct.  539, 
judgment  overruling  special  plea  in  criminal  case  of  statutory  immunity 
with  leave  to  plead  over,  is  not  final  judgment  to  which  writ  of  error 
lies  from  Supreme  Court;  Deslions  v.  La  Compagnie  Generale  Trans- 
atiantique,  210  U.  S.  112,  52  L.  Ed.  982,  28  Sup.  Ct.  664,  decree  of  Dis- 
trict Court  in  proceeding  for  limitation  of  liability,  allowing  limitation 
and  denying  certain  claims,  but  remitting  other  claims  for  proof,  is 
interlocutory  and  not  appealable;  Wuerpel  v.  Canal-Louisiana  Bank  & 
Trust  Co.,  231  Fed.  936, 146  C.  C.  A.  130,  holding  decree  dismissing  claim 
of  trustee  in  bankruptcy  for  cash  payments  is  not  final,  where  bill  in- 
cludes articles  relating  to  transfer  of  accounts  which  were  not  settled 
by  decree;  Odell  v.  H.  Batterman  Co.,  223  Fed.  296,  138  C.  C.  A.  534, 
holding  order  in  receivership  proceedings  denying  landlord  permission 
to  sue  in  ejectment  for  possession  of  premises  on  ground  of  breach 
of  covenant,  and  permitting  application  in  receivership  proceedings 
subject  to  possession  of  receiver,  is  final  and  appealable;  Electric  Pro- 
tection Co.  V.  American  Bank  Protection  Co.,  184  Fed.  924,  107  C.  C.  A. 
238,  In  suit  for  infringement  of  patents,  where  bill  is  sustained  as  to 
some  of  patents,  and  dismissed  as  to  others  by  interloci^toiy  decree, 
no  appeal  lies  until  after  final  decree;  Odbert  v.  Marquet,  176  Fed.  50, 
51,  99  C.  C.  A.  60,  holding  decree  on  cross-bill  awarding  damages  for 
fraudulent -misrepresentations  and  referring  matter  to  master  for  re- 
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port,  is. interlocutory  and  not  appealable;  Ward  Baking  Co.  t.  Weber 
Bros.,  230  Fed.  163^  144  C.  C.  A.  440,  aiiguendo. 

Under  section  7  of  Act  of  1891,  providing  appeal  to  Olrcnit  Oonrt  of 
Appeals  from  Interlocutory  orders  or  granting  or  contlnning  Injunction,  or 
appointing  recelTer,  appeal  does  not  transfer  cause  aa  idiole  to  appollAte 
court;  and  case,  except  for  hearing  on  appeal  of  interlocutory  erdor,  pro- 
ceeds in  lower  cpnrt  as  though  no  such  appeal  had  been  taken,  unless  other- 
wise specially  ordered. 

Approved  in  United  States  Fidelity  etc.  Co.  ▼.  Bray,  225  U.  S.  214, 
56  L.  Ed.  1061,  32  Sup.  Ct.  620,  holding  under  section  7  of  Act  of  1891, 
as  amended  in  1906,  providing  for  appeal  to  Circuit  Conrt  of  Appeals 
from  interlocutory  decree  granting  or  continuing  injunction  or  appoint- 
ing receiver,  appellate  court  may  renew  whole  of  interlocutory  decree; 
A.  D.  Howe  Mach.  Co.  v.  Dayton,  210  Fed.  804,  127  C.  C.  A.  351,  hold- 
ing under  Judicial  Code,  §  129,  authorizing  appeal  to  Circuit  Court 
of  Appeals  from  interlocutory  decree  granting,  continuing,  refiisinor  or 
dissolving  injunction,  or  appointing  receiver,  appeal  lies  from  interloc- 
utory injunction  in  infi-ingonient  suit,  directing  reference  to  master 
for  accounting,  but  appeal  is  limited  to  determination  of  validity  of 
])atent,  its  infringement  and  right  to  injunction;  General  Eleetrie  Co. 
v.  Allis-Chalmers  Co.,  194  Fed.  414,  114  C.  C.  A.  375,  appeal  does  not 
lie  from  order  dismissing  bill  as  to  one  of  two  defendants  in  infringe- 
ment suit  prior  to  final  decree;  Highland  Glass  Co.  v.  Sehmertz  Wire 
()lass  Co.,  178  Fed.  972,  102  C.  C.  A.  316,  where  interlocutory  decree  in 
infringement  suit  declares  patent  valid  and  enjoins  infringement,  appeal 
lies  under  section  7,  Act  of  1891;  Macrum  v.  United  States,  154  Fed. 
654,  83  C.  C.  A.  427,  liolding  Circuit  Court  sitting  in  equity  has  no  au- 
thority to  enjoin  party  to  judgment  on  law  side  from  suing  out  writ 
of  error  from  Circuit  Court  of  Appeals  to  review  judgment;  Library 
Bureau  v.  Yawman  etc.  Mfg.  Co.,  147  Fed.  246,  77  C.  C.  A.  387,  inter- 
locutory decree  adjudging  certain  claim  of  patent  valid  and  others  in- 
valid is  not  final  appealable  decree  as  to  latter. 

Explained  in  Page  Mach.  Co.  v.  Dow,  Jones  ft  Co.,  168  Fed.  704,  94 
C.  C.  A.  209,  where  Circuit  Court  in  infringement  suit  declares  some 
claims  of  patent  void  as  too  broad,  and  others  valid  and  infringed,  and 
enters  interlocutory  decree  granting  injunction  and  accounting  as  to 
other  claims,  complainant  will  not  be  required  by  Circuit  Court  of  Ap- 
peals to  enter  disclaimer* under  Rev.  Stats.,  §  4922,  as  to  claims  declared 
invalid. 

Distinguished  in  Historical  Pub.  Co.  v.  Jones  Bros.  Pub.  Co.,  231 
Fed.  643,  644,  145  C.  C.  A.  524,  holding  under  Judicial  Code,  §  129, 
authorizing  appeal  from  interlocutory  order  or  decree  refusing  or  dis- 
solving injunction,  appeal  lies  from  decree  dismissing  suit  to  enjoin 
infringement  of  copyright;  Ward  Baking  Co.  v.  Weber  Bros.,  230  Fed. 
153,  154,  155,  holding  under  Judicial  Code  129  (section  7  of  Act  of  1801 
as  amended  in  1906),  allowing  appeal  from  interlocutory  decree  dony- 
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ing  injunction  as  well  as  from  decree  granting  injunction,  appeal  lies 
from  decree  dismissiing  bill  to  enjoin  infringement  of  patent  as  to 
certain  claims,  but  appeal  brings  up  for  review  only  that  part  of  decree 
relating  to  such  claims. 

Decree  in  patent  Infxlngement  soli  against  single  defendant,  granting 
injunction  and  sending  cause  to  master  for  accounting  as  to  claims  ia- 
fringed,  and  dismissing  bill  as  to  claims  not  Infringed,  is  not  as  to  such  dis- 
missal final  decree  from  wUcli  appeal  lies. 

Approved  in  Sheppy  v.  Stevens,  200  Fed.  948,  119  C.  C.  A.  330,  where 
demurrer  of  defendant  is  sustained  as  to  one  cause  of  action  and  over- 
ruled as  to  other,  and  defendant  answers  as  to  latter,  judgment  sus- 
taining demurrer  is  not  final  and  is  not  reviewable  by  writ  of  error 
before  determination  of  issues  on  second  cause  of  action^  William  B. 
Mershon  &  Co.  v.  Bay  City  Box  etc.  Co.,  189  Fed.  753,  holding  Circuit 
Court  declaring  certain  claims  of  patent  invalid  and  others  valid  and 
infringed,  should  dismiss  bill  as  to  invalid  claims,  and  grant  decree, 
interlocutory  or  final  as  case  requires,  leaving  question  of  disclaimer 
to  subsequent  proceedings. 

201  V.  8.  166,  50  Ii.  Ed.  710«  26  8up.  Ot  407,  EX  FABTB  AUTOBSATIC 
SWITCH  00. 

Not  cited. 

201  V.  8.  166-172,  50  I>.  Ed.  710,  26  Sup.  Ot.  425,  A.  LESCHEN  ft  SONS 
BOPE  CO.  Y.  BBODEBICK  k  B.  BOPE  CO. 

Wlwre  color  is  made  essential  feature  of  trademark,  it  sbonld  be  so 
defined  or  connected  with  some  symbol  or  design,  that  otber  mannf acturers 
may  know  wkat  tbey  may  safely  do. 

Approved  in  Newcomer  &  Lewis  v.  Scriven  Co.,  168  Fed.  624,  94 
C.  C.  A.  77,  and  J.  A.  Scriven  Co.  v.  Morris,  154  Fed.  918,  both  dis- 
missing bill  for  infringement  of  patent  and  unfair  competition,  where 
patent  for  design  has  expired,  and  nothing  is  left  but  claim  to  buf¥ 
color  used  in  patented  design ;  In  re  L.  £.  Waterman  Co.,  34  App.  D.  C. 
187,  denying  application  for  trademark  for  fountain-pen  while  feed-bar 
is  red  and  portion  of  handle  adjacent  to  feed-bar  is  black;  In  re  Ameri- 
can Circular  Loom  Co.,  28  App.  D.  C.  448,  holding  trademark  for  in- 
sulating tube  for  electric  wires  consisting  of  flakes  of  mica  applied  to 
external  surface,  is  not  r^isterable. 

Distinguished  in  H.  E.  Winterton  Gum  Go.  ▼.  Autosales  Ghim  etc.  Co., 
211  Fed.  617,  128  C.  C.  A.  212,  holding  color  may  be  element  making 
up  dress  entitled  to  protection,  and  dress  of  defendant's  Satsuma  boxes 
for  chips  and  cartons  tended  to  cause  confusion  with  complainant's 
gum  cut  in  disks  and  called  ''violet  chips"  and  ''mint  chips." 

Use  oif  color  as  infringement  of  trademark  or  unfair  competition. 
Note,  18  Ann.  Oa«.  1034. 
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TrademATk  conslitdiig  of  zed,  or  otber  dlstlnctiv^lj  eidozed  ttrotk, 
applied  to  or  woven  .in  wire  rope,  ig  too  indefinite  to  1>e  snbject  of  valid 
trademark. 

Approved  in  A.  Leschen  &  Sons  Rope  Co.  v.  Fuller,  218- Fed.  787, 134 
C.  C.  A.  570,  holding  helical  stripe  or  band  of  uniform  width  and  dis- 
tinctive color,  usually  red,  produced  by  painting  strand  of  rope  of 
woven  wire,  not  limited  to  particular  color,  is  not  valid  trademark; 
Samson  Cordage  Wks.  v.  Puritan  Cordage  Mills,  211  Fed.  606,  607, 
L.  R.  A.  1915F,  1107,  128  C.  C.  A.  203,  holding  marking  of  sash  cord 
with  series  of  spots  arranged  spirally,  not  limited  to  particular  color, 
is  not  valid  trademark;  A.  Leschen  A  Sons  Rope  Co.  v.  Broderick  etc. 
Hope  Co.,  36  App.  D.  C.  453,  holding  while  mere  color  is  not  subject 
of  trademark,  rival  dealer  may  not  appropriate  another's  mark  by 
merely  changing  color. 

Colored  threads  or  strands  in  fabric  as  trademark.    Note,  L.  B.  A. 
1915P,  1107,  1108. 

Federal  court  lias  no  jnriadlction  of  equity  rait  between  dtiaena  of 
same  State  for  infringement  of  trademark  whicli  is  invalid. 

Approved  in  Standard  Paint  Co.  v.  Trinidad  Asphalt  Mfg.  Co.,  220 
U.  S.  456,  55  L.  Ed.  541,  31  Sup.  Ct.  456,  Supreme  Court  has  jurisdic- 
tion of  appeal  in  suit  for  unfair  competition  independently  of  validity 
of  trademark,  where  diversity  of  citizenship  exists;  Sprigg  v.  Fisher, 
222  Fed.  965,  holding  in  suit  for  infringement  of  trademark  and  unfair 
competition,  where  parties  are  citizens  of  same  State,  Federal  District 
Court  has  no  jurisdiction  of  that  part  of  bill  alleging  unfair  competi- 
tion carried  on  otherwise  than  by  infringement  of  valid  trademark; 
Sehiebel  Toy  &  Novelty  Co.  v.  Clark,  217  Fed.  774,  133  C.  C.  A.  490, 
denying  jurisdiction  of  Federal  court  to  determine  question  of  unfair 
competition  in  view  of  invalidity  of  patent  and  lack  of  diversity  of  citi- 
zenship; Electric  Boat  Co.  v.  Lake  Torpedo  Boat  Co.,  215  Fed.  383, 
holding  in  suit  in  Federal  court  between  citizens  of  same  State  for 
infringement  of  patents,  counterclaims  for  unfair  competition  and  ma- 
lieions  prosecution  occurring  before  transaction  relied  upon  by  com- 
plainant oannot  be  set  up;  Bernstein  v.  Danwitz,  190  Fed.  605,  holding 
Federal  court  is  without  jurisdiction  to  prevent  unlawful  competition, 
where  trademark  is  valid  but  not  infringed,  and  there  is  no  diversity  of 
citizenship;  ThaddeuB  Davids  Co.  v.  Davids,  165  Fed.  793,  holding  juris- 
diction of  Federal  court  in  suit  for  infringement  of  valid  trademark, 
and  for  unfair  competition,  in  absence  of  diversity  of  citizenship,  can 
only  be  sustained  where  there  is  cause  of  action  for  infringement  of 
valid  trademark. 

Jurisdiction  of  suit  for  infringement  of  trademark.    NotOi  15  Ann. 
Oaa.  221. 
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201  U.  S.  173-183,  50  L.  Ed.  712,  26  Sup.  Ot.  400,  ST.  LOUIS  DBE8SEQ 
BEEF  &  P.  CO.  ▼.  MABYLANB  CASUALTT  CO. 

Bef DBal  of  Insurance  company  to  defend  suite  against  aasnrod  by  em- 
ployees constituted  such  teeacli  of  contract  as  to  release  assured  from 
agreonent  not  to  settle  claim  witliout  insurance  company's  consent. 

Approved  in  Butler  Bros.  v.  American  Fidelity  Co.,  120  Minn.  165, 
168,  44  L.  E.  A.  (N.  S.)  609,  139  N.  W.  358,  359,  following  rule;  Attle- 
boro  Mfg.  Co.  V.  Frankfort  Marine  etc.  Ins.  Co.,  171  Fed.  499,  holding 
insurer  under  employers'  liability  policy  assuming  defense  in  action  for 
injuries  to  servant  is  liable  to  employer  for  loss  resulting  from  its 
negligence  in  conducting  suit;  Interstate  Casualty  Co.  v.  Wallins  Creek 
Coal  Co.,  164  Ky.  783,  L.  R.  A,  1916r,  958,  176  S.  W.  219,  holding  em- 
ployer  carrying  indemnity  insurance  may  settle  with  employee  notwith- 
standing clause  in  contract  forbidding  settlement  without  consent  of 
insurer,  where  latter  takes  no  steps  for  three  months  after  notice  of 
claim  against  employer;  Murch  Bros.  Const.  Co.  v.  Fidelity  etc.  Co., 
190  Mo.  App.  516,  517, 176  S.  W.  406,  407,  holding  in  suit  on  employers ' 
liability  policy,  wliere  insurer  abandoned  defense,  it  was  not  entitled 
to  notice  of  amendment  to  petition  so  as  to  rest  employee's  recovery 
on  eommon-law  negligence,  and  was  liable  on  policy;  In  re  Empire 
State  Surety  Co.,  214  N.  Y.  564,  108  N.  E.  827,  holding  insurance  com- 
pany's going  into  liquidation  is  breach  of  indemnity  insurance  policies 
issued  to  employers,  and  is  waiver  of  condition  that 'insured  may  re- 
cover only  on  judgment  against  it,  and  allowing  claimants  to  share  in 
distribution  of  assets,  including  claims  not  based  on  judgments;  Lowe 
v.  Fidelity  &  Cas.  Co.  of  N.  Y.,  170  N.  C.  447,  87  S.  E.  252,  holding 
in  action  on  indemnity  bond,  insurer's  repudiation  of  contract  to  de- 
fend justifies  insured  in  defending  at  his  own  expense,  and  allowing 
recovery  of  costs  and  expenses  of  such  litigation ;  South  Knoxville  Brick 
Co.  V.  Empire  State  Surety  Co.,  126  Tenn.  413,  Ann.  Gas.  19131:,  107, 
150  S.  W.  95,  holding  in  action  on  employers'  liability  policy,  where 
insurer  refused  to  defend  Hction  for  injuries  against  insured  employer 
or  to  pay  indemnity,  it  is  liable  for  expenses  incurred  by  employer  in 
defending  action  by  employee;  dissenting  opinion  in  Carthage  Stone 
Co.  V.  Travelers'  Ins.  Co.,  186  Mo.  App.  340,  172  S.  W.  464,  majority 
denying  recovery  in  suit  on  indemnity  policy  where  insurer  refuses  to 
defend  action  for  personal  injuries,  and  insured  makes  no  defense  and 
allows  judgment  by  default. 

Distinguished  in  Carthage  Stone  Co.  v.  Travelers'  Ins.  Co.,  186  Mo. 
App.  327,  172  S.  W.  460,  denying  recovery  in  suit  on  indemnity  policy 
where  insurer  refused  to  defend  in  action  for  personal  injuries,  and 
insured  makes  no  defense  and  allows  judgment  by  default;  Henderson 
Lighting  etc.  Co.  v.  Maryland  Cas.  Co.,  153  N.  C.  283,  80  L.  R.  A.  (N.  S.) 
1105,  69  S.  E.  237,  holding  insurer  under  indemnity  policy  issued  to 
employer  is  not  compelled  to  defend  groundless  action  for  injuries 
as^ainst  insured,  and  is  not  liable  for  costs  or  for  settlement  made  by 
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insured;  Atlas  Hardwood  Lumber  Co.  v.  Georgia  Life  Ins.  Co.,  129 
Tenn.  482,  167  S.  W.  110,  denying  recovery  where  insured  transferred 
claim  under  indemnity  policy  to  injured  employee,  and  after  judi^nicnt 
agrainst  it  in  action  by  employee,  brought  suit  on  policy  for  benefit  of 
employee  without  having  paid  judgment;  Wisconsin  Zinc  Co.  t.  Fidelity 
&  Deposit  Co.,  162  Wis.  51,  155  N.  W.  1086,  holding  insurer  was  not 
obligated  by  indemnity  contract  to  settle  claim  against  insured,  and 
denying  recovery  in  action  in  tort  for  refusal  to  settle. 

Power  of  indemnity  insurer  to  settle  claims.  Note;  6  L.  B.  A. 
(N.  8.)  565. 

Bight  under  indemnity  policy  to  expenses  of  successful  defense  or 
compromise.    Note,  80  L.  B.  A.  (N.  8.)  1106. 

Right  of  insured  in  liability  policy  to  recover  from  insurer,  costs, 
counsel  fees,  etc.,  incurred  in  defending  suit  where  insurer  fails 
to  defend.    Note,  Ann.  Gas.  1913E,  115. 

201  TJ.  8.  184-194,  50  L.  Ed.  717,  26  8np.  Ot.  609,  BBOWN  ▼.  OUBKET. 

Where  eziatance  of  certain  facts  is  assumed  in  trial  court,  and  trial 
proceeds  on  that  assumption  without^  objection,  and  case  Is  decided  in  re- 
liance thereon,  neither  party  will  be  heard  in  court  of  review  to  question 
there  for  first  time  existence  of  facts,  and  especially  not  where  alleged 
omissions  might  haye  been  supplied  if  called  to  attention  of  trial  court. 

Approved  in  Charlotte  v.  Atlantic  Bitulithic  Co.,  228  Fed.  464,  143 
,C.  C.  A.  38,  objection  that  complaint  in  action  on  street-paving  con- 
tract does  not  allege  presentation  of  claim  to  proper  municipal  authori- 
ties as  required  by  statute  cannot  be  raised  for  first  time  on  appeal; 
Southern  Cotton  Oil  Co.  v.  Shelton,  220  Fed.  256,  136  C.  C.  A.  509, 
applying  rule  in  action  to  recover  real  property  from  holding  over  teo- 
ant  and  another  person  to  whom  he  has  attorned. 

Estoppel  of  party  to  appeal  to  assume  attitude  inconsistent  with 
that  taken  by  him  in  lower  court.    Note,  8  Ann.  Gas.  400. 

Order  refusing  to  grant  patent  did  not  restore  land  to  public  domain 
during  period,  of  election,  but  flUng  of  election  was  abandonment  of  claim 
which  took  effect  eo  instanti,  and  formal  order  of  cancellation  recorded  pre- 
existing fact,  and  first  location  after  date  of  abandonment  is  valid. 

Approved  in  Becker  v.  Long,  196  Fed.  723,  117  C.  C.  A.  296,  Lock- 
hart  V.  Farrell,  31  Utah,  165,  167,  86  Pac.  1080,  1081,  and  Swanson  v. 
Rears,  224  U.  S.  182,  56  L.  Ed.  724,  32  Sup.'  Ct.  455,  all  holding  loca- 
tion and  discovery  on  land  withdrawn  quoad  hoc  from  public  domain 
by  valid  and  subsistinj:^  mining  claim  is  absolutely  void  for  purpose  of 
founding  contradictory  right,  nor  does  it  become  valid  by  subsequent 
failure  of  existing  right;  Swanson  v.  Kettler,  17  Idaho.  334,  335,  337, 
105  Pac.  1063,  1064,  and  Farrell  v.  Lockhai-t,  210  U.  S.  146,  147,  16 
L.  R.  A.  (N.  S.)  162,  52  L.  Ed.  997,  28  Sup.  Ct.  681,  both  holdin?  min- 
ing location  abandoned  by  first  locator  becomes  part  of  public  domain 
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subject  to  anotlier  location  before  end  of  statutory  period  for  perform- 
ing annual  labor;  Rooney  v.  Barnette,  200  Fed.  708,  119  G.  C.  A.  116, 
holding  entry  upon  mining  claim  before  prior  locator  is  in  default  can- 
not be  made  for  purpose  of  making  provisional  location  to  be  valid  or 
void  according  as  prior  locator  does  or  fails  to  do  annual  work;  O'Reilly 
V.  Noxon,  49  Colo.  376,  113  Pac.  491,  approval  by  Secretary  of  Interior 
of  reservoir  site  selected  by  corporation  segregates  land,  and  subse- 
quent entry  cannot  be  made  before  first  selection  and  filing  is  annulled; 
Bergquist  v.  West  Virginia- Wyoming  Copper  Co.,  18  Wyo.  269,  106 
Pae.  683,  and  Street  v.  Delta  Mining  Co.,  42  Mont.  384,  385,  112  Pac. 
705,  both  holding  junior  location  of  lode  mining  claim  within  limits 
of  senior  valid  and  subsisting  location  is  void  ab  initio,  and  subsequent 
abandonment  of  senior  location  does  not 'inure  to  benefit  of  junior  loca- 
tion; Nash  V.  McKamara,  30  Nev.  127,  132,  141,  183  Am.  St.  Bep.  694, 
16  L.  B.  A.  (K.  8.)  168,  93  Pac.  406,  408,  411,  junior  location  made 
on  ground  covered  by  valid  subsisting  patent  will  not  prevail  over  re- 
location on  same  ground  after  failure  to  do  work  on  senior  location. 

Distinguished  in  Mason  v.  Washington-Butte  Min.  Co.,  214  Fed.  35, 
130  C.  C.  A.  426,  holding  judgment  in  adverse  proceedings  instituted  ^ 
by  placer  claimants  rendered  void  both  lode  locations  ab  initio,  in  so 
far  as  they  included  land  in  controversy  in  such  proceedings;  River- 
side Sand  etc.  Mfg.  Co.  v.  Hardwick,  16  N.  M.  482,  120  Pac.  324,  hold- 
ing in  ejectment  to  recover'  placer  claim,  evidence  of  location  by  same 
person  of  second  placer  claim  which  is  not  in  conflict  with  first,  and 
where  number  of  claims  one  person  may  make  is  unlimited,  is  inadmis- 
sible to  show  abandonment  of  first  claim. 

When  mining  claim  becomes  segregated  from  public  domain  so  as 
to  be  no  longer  subject  to  requirements  as  to  assessment  work 
or  liable  to  relocation.    Note,  38  L.  B.  A.  (N.  8.)  1123. 

Respective  rights  of  relocators  before,  and  after  abandonment  or 
forfeiture  of  senior  location.    Note,  16  L.  B.  A.  (N.  8.)  163. 

201  XT.  8.  194-202,  50  li.  Ed.  722,  26  Sup.  Ot.  607,  AlCADEO  T.  KOBTHEEN 
A88TJBAN0E  CO. 

Not  cited. 

201  U.  8.  202-215,  50  I..  Ed.  727,  26  Sup.  Ot.  498,  WI80OK8IK  T.  HITOR- 
COCK. 

ProTlaions  of  Wisconsin  Enabling  Act  of  1846  granting  unsold  sections 
16  of  public  lands  in  every  township  to  State  for  school  purposes  did  not 
vest  in  State  slzteentb  sections  of  townships  within  Indian  reservations. 
Approved  in  Cobban  v.  Hyde,  212  Fed.  483,  484,  and  United  States 
V.  Morrison,  240  U.  S.  209,  60  L.  Ed.  607,  36  Sup.  Ct.  332,  both  hold- 
ing Oregon  Enabling  Act  of  1859  did  not  pass  title  to  sixteenth  and 
thirty-sixth  sections  in  each  township  for  school  purposes,  prior  to  sur- 
vey, and  until  such  survey  Congress  has  power  to  withdraw  lands  for 
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forestry  purposes;  Sawyer  v.  Osterhaus,  212  Fed.  776,  holding  title  of 
State  to  land  under  Swamp-land  Act  of  1850  is  inchoate  until  definite 
identification  of  lands,  and  plaintiff  in  ejectment  relying  upon  convey- 
ance from  State  cannot  recover  lands  reserved  by  United  States  for 
naval  base  before  such  identification;  Balderston  v.  Brady,  18  Idaho, 
242,  108  Pac.  743,  holding  State  board  of  land  commissioners  has  not 
constitutional  or  statutory  authority  to  relinquish  State's  title  to  sec- 
tions 16  and  36  granted  to  State  for  school  purposes. 

Distinguished  in  Morrison  v.  United  States,  212  Fed.  36,  128  C.  C.  A. 
485,  holding  under  Oregon  Enabling  Act  of  1859,  and  survey  of  1902 
accepted  by  land  office,  title  to  sixteenth  and  thirty-sixth  sections  in 
each  township  passed  to  State  of  Oregon,  and  could  not  be  defeated 
by  subsequent  withdrawal  for  forestry  purposes. 

201  XT.   S.   216-280,  50  L.  Ed.   432,  26  Snp.  Ot.  602,   0H&I8TOPHBR  v. 
NOBVELL. 

Uabillty  of  sharehoUler  In  national  bank  for  debts  of  bank  is  not 
wholly  contractual,  but  Is  baaed  on  proYlBlons  of  national  banking  law,  and 
under  Revised  Statutes,  section  5151,  married  woman  inheriting  stock  upon 
which  she  received  dividends,  is  subject  to  personal  Judgment  for  assess- 
ment  of  controller,  notwithstanding  incapacity  of  married  womaa  to  con- 
tract under  Florida  statutes. 

Approved  in  Thomas  v.  Matthiessen,  232  U.  S.  235,  68  L.  Ed.  684,  34 
Sup.  Ct.  312,  holding  stockholders  of  corporation  organized  in  Arizona 
under  charter  authorizing  corporation  to  do  business  in  California,  are 
subject  to  liability  imposed  by  California  Civil  Code,  §  322;  Bemheimer 
V.  Converse,  206  U.  S.  529,  51  L.  Ed.  1174,  27  Sup.  Ct.  755,  holding 
stockholder's  liability  may  be  enforced  in  Federal  court  in  State  other 
than  that  in  which  original  proceedings  in  liquidation  were  had,  and 
under  whose  laws  corporation  was  formed;  Keyser  v.  Milton,  228  Fed. 
596,  597,  holding  married  woman  acquiring  stock  of  national  bank  by 
gift  from  her  husband,  and  collecting  dividends  thereon,  is  liable  with 
other  stockholders  for  debts  of  bank  under  Rev.  Stats.,  §  5151,  not- 
withstanding disability  under  Florida  statutes  to  contract;  Rankin  v. 
Miller,  207  Fed.  608,  holding  controller  of  currency  has  power  to  de- 
cide whether  whole  or  only  part  of  statutory  liability  of  shareholders 
of  insolvent  national  bank  shall  be  enforced,  and  in  suit  by  receiver 
to  enforce  such  liability  controller's  order  making  assessment  sued  on 
and  reciting  necessity  therefor,  is  conclusive;  Rowland  &  Moyer  v. 
Forest  Park  Creamery  Co.,  79  Kan.  138,  99  Pac.  214,  holding  creditor 
whose  claim  against  corporation  originated  after  repeal  of  provisions 
of  statute  imposing  double  liability  upon  stockholders  has  no  vested 
rights  impaired  by  such  repeal;  dissenting  opinion  in  Convolve  ▼.  Aetna 
Nat.  Bank,  79  Conn.  180,  7  Ann.  Gas.  76,  64  Atl.  347,  majority  holding 
in  action  by  receiver  to  collect  assessment  against  national  bank  as 
shareholder  in  insolvent  Minnesota  corporation,  provision  of  Minnesota 
Constitution  must  be  strictly  construed  and  Minnesota  statute  relating]: 
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to  procedure  is  void  as  it  enlarges  prescribed  duty  aud  thereby  impairs 
obligation  of  contract;  dissenting  opinion  in  State  v.  Robinson,  143 
N.  C.  630,  56  S.  E.  921,  majority  holding  married  woman  eannot  be  held 
criminally  liable  under  Revisal  1905,  §  3367,  for  abandoning  land  rented 
by  her  before  paying  advances  made  by  landlord. 

Liability  of  married  woman  .aa  stockholder.    Note,  Ann.  Oas.  19120, 
400. 

201  U.  S.  2S0-244,  60  L.  Ed.  738,  26  Sap.  Ot.  495,  WTMAK  T.  WALLACE. 

Suit  -in  nature  of  creditor's  bUl  to  enforce  additional  liability  imposed 
by  section  5151,  Bevised  Statutes,  agalnat  stockholder  of  national  bank, 
which  has  gone  into  liquidation  under  section  5220,  Bevised  Statutes,  is 
case  of  which  Oircnit  Court  has  Jurisdiction  regardless  of  diversity  of 
citisenship,  and  appeal  lies  to  Supreme  Oouit  ftom  decree  of  Circuit  Court 
of  Appeals. 

Approved  in  Conway  v.  Owensboro  Sav.  Bank  etc.  Co.,  185  Fed.  952, 
holding  in  suit  by  creditors  of  insolvent  bank  to  enforce  double  lia- 
bility of  stockholders  imposed  by  Kentucky  Statutes,  §  547,  Federal 
court  has  jurisdiction  where  amount  of  claims  of  creditors,  and  gross 
amount  of  liabilities  constituting  trust  fund,  amount  to  more  than  two 
thousand  dollars  though  liability  of  each  defendant  does  not  amount  to 
two  thousand  dollars;  Smith  ▼.  Detroit  etc.  B.  Co.,  175  Fed.  507,  hold- 
ing action  under  Federal  Employers'  Liability  Act  of  1908  cannot  over 
defendant's  objections  be  maintained  in  district  other  than  that  of 
which  defendant  is  inhabitant;  Cound  v.  Atchison  etc.  Ry.  Co.,  173  Fed. 
532,  holding  action  under  Federal  Employers.'  Liability  Act  of  1908  in 
which  parties  are  citizens  of  different  States  is  not  one  in  which  juris- 
diction is  founded  on  diversity  of  citizenship  alone  within  meaning  of 
Judieiary  Acts  of  1875,  1887  and  1888,  and  unless  objection  is  waived, 
such  action  can  only  be  brought  in  district  of  which  defendant  is  in- 
habitant; Huff  ▼•  Union  Nat.  Bank  of  Oakland,  173  Fed.  336,  holding 
Federal  eourt  has  jurisdiction  of  suit  for  accounting  by  stockholder 
against/nafcional  bank,  involving  construction  of  National  Banking  Act; 
Birdsey  v.  Commercial  Nat.  Bank  of  Macon,  143  Ga.  631,  85  S.  £. 
883,  holding  State  court  has  no  jurisdiction  of  stockholder's  suit  to 
wind  up  affairs  of  national  bank  in  which  suit  legality  of  liquidation 
of  such  bank  by  directors  and  its  consolidation  with  another  bank  are 
attacked. 

Judgment  upon  note  was  not  prerequisite  to  equity  suit  by  creditor  of 
national  bank  in  liquidation  to  enforce  stockholder's  liability,  where  one 
object  of  suit  was  to  subject  to  satisfaction  of  debt  certain  property  con- 
veyed to  trustee  as  security  therefor. 

Approved  in  Adler  Goldman  Commission  Co.  v.  Williams,  211  Fed. 
534,  holding  failure  to  reduce  demand  to  judgment  does  not  defeat  credi- 
tor's right  to  maintain  suit  to  set  aside  conveyances  of  real  estate 
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alleged  fraaduleut,  where  it  was  admitted  by  motion  to  dismiss  that 
plaintiff's  demand  was  valid. 

Conditions  precedent  to  equitable  remedies  of  creditors.    Note,  23 
L.  R.  A.  (N.  S.)  105. 

Right  of  receiver,  assignee,  or  trustee  to  recover  statutory  added 
liability  of  corporate  shareholder.    Note^  31  L.  R.  A.  (N.  S.)  372. 

National  bank  finding  itself  embarrassed,  bat  with  assets  In  excess  of 
its  ohligations,  is  not  prohibited  by  National  Banlring  Act  from  borrow- 
ing to  meet  pressing  demands,  and  notes  given  for  money  advanced  are 
valid  obligations,  enforceable  against  stockholders. 

Approved  in  Byron  v.  First  Nat.  Bank  of  Roseburg,  76  Or.  303,  146 
Pac.  518,  allowing  recovery  by  creditor,  on  ground  of  estoppel,  of  money 
borrowed  by  president  of  national  bank  for  bank  without  authority. 

201  T7.  8.  244,  50  L.  Ed.  742,  26  Sup.  Ot.  498,  FBENZEB  ▼.  WAUCACE. 

Not  cited. 

201  U.  &  245,  50  L.  Ed.  743,  26  Sup.  Ct.  459,  POPPLBTOK  ▼.  WALIACE. 

National  bank  finding  itself  embarrassed,  bnt  witli  assets  mack  in 
excess  of  its  obligations,  may  borrow  to  meet  pressing  demands,  tnd  notes 
given  for  money  advanced  are  its  vslid  obligations  and  may  be  enforced 
against  its  stoclcholders. 

Approved  in  Byron  v.  First  Nat.  Bank  of  Roseburg,  75  Or.  303,  146 
Pac.  518,  allowing  recovery  by  creditor  of  money  borrowed  by  presi- 
dent of  national  bank  for  national  bank  without  authority,  on  ground 
of  estoppel. 

201  IT.  8.  245-302,  50  L.  Ed.  744,  26  8np.  Ot.  498,  MICHiaAN'  OBNTKiLL 
B.  B.  CO.  ▼.  POWERS. 

Federal  conrt  has  jurisdiction  to  pass  upon  alleged  conflict  between  stat- 
ute and  State  Constitution,  even  before  question  is  considered  by  State 
tribunals;  bnt  Federal  conrt  is  reluctant  to  declare  statute  in  conflict  with 
State  Constitution  before  decision  of  snch  question  by  State  tiibnnaL 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  305,  58 
L.  Ed.  289,  34  Sup.  Ct.  48,  holding  McChord  Act  of  Kentucky  of  1900 
authorizing  railroad  commission  to  establish  intrastate  rates  is  valid 
under  both  State  and  Federal  Constitutions;  Joseph  R.  Foard  Co.  v. 
Maryland,  219  Fed.  835,  135  C.  C.  A.  497,  holding  act  of  Maryland  of 
1919  restricting  liability  of  Baltimore  for  exercise  of  powers  conferred 
by  act  of  1908  over  Patapsco  River  is  not  void  under  Maryland  Consti- 
tution, art.  Ill,  §  29;  San  Francisco  Gas  etc.  Co.  v.  San  Francisco,  189 
Fed.  946,  suit  to  enjoin  ordinance  establishing  gas  rates  as  confiscatory 
and  in  violation  of  Fourteenth  Amendment  presents  Federal  question 
<riving  Federal  court  jurisdiction,  although  on  facts  alleged  in  bill  ordi- 
nance would  be  invalid  under  State  Constitution;  F.  W.  Cook  Brewing 
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Co.  T.  Garber,  168  Fed.  947,  refusing  to  enjoin  Alabama  prohibition  law 
as  void  under  State  Constitntion,  where  State  Supreme  Court  will  soon 
pass  on  question  and  its  deeision  on  sueh  question  binds  Federal  courts, 
and  injuries  to  public  from  preliminary  injunction  wonld  outweigh  bene- 
fits to  individual. 

Fourteenth  Amendment  does  not  prevent  State  from  changing  its 
system  of  State  taxation  in  all  proper  and  reasonable  ways,  nor  does  It 
compel  States  to  adopt  ironclad  rule  of  equality,  to  prevent  classification 
of  property  for  purposes  of  taxation. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
369,  59  L.  Ed.  274,  35  Sup.  Ct.  99,  upholding  Arkansas  statute  of  1911 
imposing  annual  franchise  tax  upon  corporations  measured  by  amount 
of  property  within  State  used  in  intrastate  business;  Citizens'  Tele- 
phone Co.  V.  Fuller,  229  U.  S.  330,  57  L.  Ed.  1213,  33  Sup.  Ct.  833,  up- 
holding Michigan  statute  of  1909  taxing  telephone  companies  on  ad 
valorem  basis  and  exempting  those  whose  annual  gross  receipts  are  less 
than  five  hundred  dollars;  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S. 
161,  55  L.  Ed.  158,  31  Sup.  Cf.  171,  upholding  provisions  of  Kentucky 
Revenue  and  Taxation  Act  of  1906  requiring  registration  of  land  titles 
for  taxation;  Beers  v.  Glynn,  211  U.  S.  485,  53  L.  Ed.  293,  29  Sup  Ct. 
186,  upholding  provisions  of  New  York  inheritance  tax  law  of  1887, 
taxing  personalty  of  nonresident  decedents  owning  realty  in  State,  and 
not  taxing  x>ersonalty  of  nonresident  decedents  not  owning  realty  in 
State;  New  York  v.  Reardon,  204  U.  S.  158,  9  Ann.  Gas.  786,  51  L.  Ed. 
421,  27  Sup.  Ct.  188,  upholding  New  York  statute  of  1905  imposing  tax 
on  transfers  of  stock  within  State,  as  applied  to  transfer  of  shares 
of  stock  of  foreign  corporation  owned  by  nonresident;  State  v.  Ala- 
bama Fuel  ft  Iron  Co.,  188  Ala.  511,  66  South.  176,  upholding  privilege 
tax  on  recordation  of  mortgages,  deeds  of  trust  and  contracts  of  con- 
ditional sale  and  exempting  sueh  recorded  instruments  from  ad  valorem 
tax  imposed  upon  all  other  solvent  credits;  Crocker  v.  Scott,  149  Cal. 
583,  87  Pae.  105,  upholding  provisions  of  Political  Code,  §§  3608-.3610, 
relating  to  assessment  and  taxation  of  national  bank  shares;  Wadley 
Southern  Ry.  Co.  v.  State,  137  Oa.  504,  73  S.  E.  744,  upholding  statute 
of  1907  conferring  on  railroad  commission  power  to  require  railroads  to 
famish  equal  facilities  to  all  lines  for  interchange  of  freight,  and  pro- 
viding for  notice  and  hearing  of  railroad  affected  by  order  of  commis- 
sion, although  act  does  not  provide  for  appeal;  City  of  St.  Louis  v. 
United  Rys.  Co.,  263  Mo.  445,  174  S.  W.  90,  upholding  license  tax  im- 
posed by  ordinance  on  street  railway  for  each  car  used  in  transporting 
passengers  to  amount  of  one  mill  for  every  pay  passenger;  Hammond 
V.  Clark,  136  Oa.  332,  88  L.  B.  A.  (N.  S.)  77,  71  S.  E.  488,  upholding 
amendment  to  Constitution  increasing  salaries  of  judges;  Central  R. 
Co.  V.  State  Board  of  Assessors,  75  N.  J.  L.  129,  67  Atl.  675,  and  United 
New  Jersey  Ry.  etc.  Co.  v.  State  Board  of  Assessors,  75  N.  J.  L.  47, 
XIX— 43 
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67  Atl.  443,  both  upholding  act  of  1906,  amending  revised  act  of  1888, 
relating  to  taxation  of  railroad  and  canal  property;  People  v.  Men- 
sching,  187  N.  Y.  22, 10  Ann.  Gas.  101,  10  L.  B.  A.  (N.  S.)  625,  79  N.  E. 
888,  holding  Laws  1906,  c.  414,  imposing  tax  on  transfers  of  stock  of 
domestic  and  foreign  corporations  **on  each  share  of  $100  of  face 
value  or  fraction  thereof"  measures  tax  by  number  of  shares,  regard- 
less of  actual  value,  and  is  void;  I.  M.  Darnell  &  Son  v.  Memphis, 
116  Tenn.  438,  95  S.  W.  819,  upholding  tax  on  logs  brought  from  anotlier 
State  and  lying  in  mill  yard  awaiting  manufacture  into  lumber  or  on 
lumber  manufactured  from  logs  of  such  character;  State  v.  Clement 
Nat.  Bank,  84  Vt.  186,  Ann.  Oaji.  1912D,  22,  78  Atl.  952,  upholding 
statute  imposing  tax  on  interest-bearing  deposits  in  national  banks; 
State  ex  rel.  Bolens  v.  Frear,  148  Wis.  507,  508,  Ann.  Oas.  1913A,  1147, 
L.  R.  A.  1915B,  569,  134  N.  W.  689,  upholding  Laws  1911,  c.  658,  im- 
posing progressive  income  tax;  State  v.  Chicago  etc.  Ry.  Co.,  128  Wis. 
551,  108  N.  W.  626,  construing  act  of  1903,  imposing  tax  on  railroad's 
gross   earnings. 

Validity  of  statute  levying  income-  tax.    Note,  Ann.  Oaa.  1913A, 
1180. 

Miscellaneous.  Cited  in  Kansas  City  y.  Kansas,  226  U.  S.  599,  57 
L.  Ed.  375,  33  Sup.  Ct.  112,  dismissing  for  want  of  jurisdiction. 

201  IT.  8.  303-319,  50  L.  Ed.  765,  26  8ap.  Ot.  485,  DE  LA  BAICA  T.  DE  LA 
BAMA. 

(General  rale  that  Federal  conrts  liave  no  jurisdiction  upon  snbject  of 
divorce  or  for  allowance  of  alimony,  either  in  original  proceeding  or  as 
incident  to  divorce  proceeding,  l>oth  by  reason  of  fact  that  husband  and 
wife  cannot  be  citizens  of  different  States,  and  for  reason  that  divoice  salt 
involves  no  pecuniary  value,  does  not  apply  to  jurisdiction  of  territorial 
conrts  or  to  appellate  Jurisdiction  of  Supreme  Court  over  those  courts. 

Approved  in  Montelibano  Y  Ramos  v.  La  Compaiiia  General  Do 
Tabacos  De  Filipinas,  241  U.  S.  461,  60  L.  Ed.  1102,  36  Sup.  Ct.  617, 
holding  under  Act  of  1902,  §  10,  review  of  judgment  of  Supreme  Court 
of  Philippine  Islands  in  action  of  equitable  nature  is  by  appeal,  not 
writ  of  error;  De  La  Rama  v.  De  La  Rama,  241  U.  S.  160,  60  L.  Ed.  934, 
36  Sup.  Ct.  518,  holding  review  of  judgment  of  Supreme  Court  oi" 
Pliilippine  Islands  in  divorce  proceedings  is  by  appeal,  not  writ  of  error; 
Gsell  v.  Insular  Collector  of  Customs,  239  U.  S.  96,  60  L.  Ed.  164,  36 
Sup.  Ct.  40,  holding  judgment  of  Supreme  Court  of  Philippine  Islands 
in  customs  cases  cannot  be  reviewed  upon  writ  of  error. 

Territorial  Practice  Act  of  1874  requiring  statement  of  facts  in  nature 
of  verdict  on  appeal  ftom  territorial  court  has  no  application  to  Philippine 
Islands  which  are  regulated  by  Act  of  1902,  section  10,  not  requiring  facts 
to  be  found,  and  under  latter  act  appeals  from  final  decrees  extend  to 
examination  of  facts  as  well  as  law. 


675  NOTES  ON  U.  S.  REPORTS.        201 U.  S.  319-331 

Approved  in  De  Villanueva  v.  Villanueva,  239  U.  S.  294,  60  L.  EcL  296, 
36  Sup.  Ct.  109,  holding  Supreme  Court  has  jurisdiction  to  review 
judgment  of  Supreme  Court  of  Philippine  Islands  in  divorce  proceedings 
where  affidavit  of  appeal,  uncontradicted,  alleges  existence  of  amount 
of  community  property  sufficient  to  give  jurisdiction ;  Strong  v.  'Bepide, 
213  U.  S.  429,  62  L.  Ed.  869,  29  Sup.  Ct.  521,  holding  on  appeal  or  writ 
of  error  from  judgment  of  Supreme  Court  of  Philippine  Islands,  where 
courts  below  differ,  facts  will  be  reviewed  by  Federal  Supreme  Court 
under  tenth  section  of  act  of  1902 ;  Halsell  v.  Renfrow,  202  U.  S.  291 , 
50  L.  Ed.  1035,  26  Sup.  Ct.  610,  on  appeal  from  territorial  Supreme 
Court  Federal  Supreme  Court  will  ordinarily  confine  itself  to  admissi- 
bility of  evidence. 

Distinguished  in  Behn,  Meyer  &  Co.  v.  Campbell  &  Go  Tauco,  205 
U.  S.  409,  51  L.  Ed.  859,  27  Sup.  Ct.  502,  refusing  to  review  findings 
of  fact  on  writ  of  error  to  review  judgment  of  Supreme  Court  of 
Philippine  Islands. 

Supreme  Court  of  United  States  In  reviewing  decision  of  Supreme 
Oonrt  of  Philippine  HHands  will  generally  accept  concnrrent  conclnsions 
of  trial  and  appellate  courts. 

Approved  in  Reavis  v.  Fianza,  215  U.  S.  22,  54  L.  Ed.  75,  30  Sup.  Ct. 
1,  appl3^ing  rule  in  suit  to  restrain  intruder  from  setting  up  title  to  gold 
mine  in  Philippine  Islands. 

Miscellaneous.  Cited  in  De  La  Rama  v.  De  La  Rama,  241  U.  S.  157. 
60  L.  Ed.  933,  36  Sup.  Ct.  518,  reciting  history  of  litigation. 

201  U.  S.  319-321,  60  L.  Ed.  772,  26  Sup.  Ot  494,  KEEN  ▼.  KEEK. 

Legislative  power  to  forbid  marriage.    Note,  62  L.  E.  A.  (N.  S.) 
778. 

Inference  of  marriage  from  continued  cohabitation  following  re- 
moval of  impediment.    Note,  L.  R.  A.  1915E,  106. 

Effect    of    marriage    statutes   to    abrogate    common    law.    Note, 
L.  B.  A.  1915E,  115. 

201  XT.  S.  321-331,  60  la.  Ed.  772,  26  Sup.  Ct.  491,  HOUSTON  ft  TEXAS 
CENTBAIi  B.  B.  OO.  v.  MATES. 

Absolute  requirement  of  Texas  Bevlsed  Statutes,  articles  4497-6000, 
that  railroad  shall  furnish  certain  number  of  cars  on  specified  day,  regard- 
less of  erery  consideration  except  strikes  and  other  public  calamities,  is 
vnconstitntiQnal   regulation  of  Interstate  commerce. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Oas.  1916A,  18, 

48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  holding  State 

may,  in  absence  of  congressional  action,  regulate  intrastate  rates  of 

interstate  carrier,  although  relations  between  interstate  and  intrastate 

rates  are  thereby  disturbed ;  Yazoo  etc.  R.  R.  Co.  v.  Greenwood  Grocery 

Co.,  227  U.  S.  3,  57  L.  Ed.  391,  33  Sup.  Ct.  213,  holding  regulation  of 
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Mississippi  railroad  commission  requiring  railroad  to  deliver  freight, 
or  to  place  car  in  accessible  place  for  consignee  of  interstate  shipment 
within  twenty-four  hours  without  allowance  for  justifiable  or  unavoid- 
able delay,  is  void;  Savage  v.  Jones,  225  U.  S.  525,  56  L.  Ed.  1191,  32 
Sup.  Ct.  715,  upholding  Indiana  statute  (Acts  1907,  c.  206,  p.  354), 
r^ulating  sale  of  concentrated  commercial  feeding-stufE  and  requiring 
disclosure  of  ingredients,  but  not  formulas;  Southern  Ry.  Co.  v.  Reid, 
222  U.  S.  441,  56  L.  Ed.  262,  32  Sup.  Gt.  140,  holding  statute  of  North 
Carolina,  Code  1905,  §  2631,  requiring  carriers  to  receive  and  transport 
freight  under  penalty  for  each  day  of  refusal  void,  as  applied  to  inter- 
state shipment;  Atlantic  Coast  Line  R.  R.  Co.  v.  Mazursky,  216  U.  S. 
134,  54  L.  Ed.  417,  30  Sup.  Ct.  378,  upholding  South  Carolina  statute 
of  1903,  requiring  carrier  to  settle  claim  for  loss  or  damage  within  speci- 
fied time,  as  applied  to  claims  for  loss  or  damage  to  interstate  freight; 
New  Mexico  v.  Denver  etc.  R.  R.  Co.,  20."  U.  S.  50,  51  L.  Ed.  86,  27 
Sup.  Ct.  1,  upholding  act  of  1901  of  territory  of  New  Mexico  making  it 
offense  for  railroad  to  receive  hides  for  shipment  beyond  territory 
without  inspection  as  required  by  law;  McNeill  v.  Southern  Ry.  Co., 
202  U.  S.  561,  50  L.  Ed.  1148,  26  Sup.  Ct.  722,  holding  void  order  of 
State  corporation  commission  compelling  railroad  to  deliver  cars  con- 
taining interstate  shipn^ents  on  to  sidings  beyond  its  right  of  way; 
Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  770,  772,  holding  void 
Minnesota  intrastate  rate  statutes  of  1907 ;  St.  Louis  etc.  R.  Co.  v.  Alleu, 
181  Fed.  718,  holding  rule  44  of  Arkansas  railroad  commission,  requir- 
ing railroad  in  absence  of  directions  by  shipper  to  forward  shipment 
by  route  making  lowest  rate,  is  void  as  applied  to  interstate  shipments; 
St.  Louis  etc.  Ry.  Co.  v.  Hampton,  162  Fed.  694,  holding  act  of  Arkansas 
of  1907  requiring  carriers  in  State  to  furnish  cars  without  exception 
for  sudden  congestion  of  traffic,  interference  by  strikes  or  accidents, 
or  detention  of  cars  in  other  States,  is  void;  Central  of  Georgia  Ry.  Co. 
v.  Groesbeck  &  Armstrong,  175  Ala.  191,  57  South.  381,  holding  act  of 
1907  imposing  x)enalty  upon  railroads  for  failure  to  deliver  ears  within 
specified  time  after  demand,  void;  State  v.  Atlantic  Coast  Line  R.  Co., 
56  Fla.  656,  32  L.  R.  A.  (N.  S.)  639,  47  South.  982,  upholding  railroad 
commission  statute  (Gen.  Stats.  1906,  §  2908),  and  demurrage  rule  8 
of  commission,  but  holding  penalty  was  imposed  for  acts  or  omissions 
that  were  not  violations  of  statute  or  of  rule ;  People  v.  Chicago  etc.  Ry. 
Co.,  223  111.  592,  79  N.  E.  147,  upholding  act  requiring  railroads  doing 
business  in  State  to  make  yearly  report  of  certain  matters;  Udall 
Milling  Co.  v.  Atchison  etc.  Ry.  Co.,  82  Kan.  263,  264,  265,  108  Pac. 
139,  140,  holding  in  action  under  Reciprocal  Demurrage  Act  (Laws 
1905,  c.  345),  imposing  i)enalty  for  delay  in  furnishing  cars,  defense 
of  railroad  that  crops  and  output  of  factories  were  unprecedented 
is  "unavoidable  accident"  within  exception  of  statute;  Patterson  v. 
Missouri  Pac.  Ry.  Co.,  77  Kan.  240,  241,  242,  243,  16  L.  R.  A.  (N.  S.) 
733,  94  Pac.  140,  141,  upholding  provision  of  Laws  of  1905,  c.  345,  im- 
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posing  penalty  for  delay  in  fnmishing  freight-cars,  and  permitting  no 
excuse  except  "strikes,  unavoidable  accidents  or  other  public  calamity"; 
Martin  v.  Great  Northern  Ry.  Co.,  110  Minn.  119,  124  N.  W.  826,  hold- 
ing answer  under  reciprocal  demurrage  law  states  facts  as  to  exception 
from  liability  within  termS  of  act  entitling  defendant  to  trial;  Hard- 
wick  Farmers'  Elevator  Co.  v.  Chicago  etc.  Ry.  Co.,  110  Minn.  34,  37, 
38,  19.  Ann.  Gas.  1088,  124  N.  W.  822,  823,  upholding  reciprocal  de- 
murrage law  to  compel  carrier  to  furnish  cars  which  makes  reasonable 
exceptions;  Cram  v.  Chicago  etc.  R.  Co.,  84  Neb.  615,  26  L.  B.  A.  (N.  S.) 
1022,  122  N.  W.  34,  upholding  Cobbey's  Ann.  Stats.  1907,  §§10606, 
10607,  regulating  speed  of  trains  transporting  livestock,  and  authorizing 
recovery  of  shipper  of  liquidated  damages  for  failure  to  comply  with 
act;  North  Carolina  Corp.  Commission  v.  Southern  Ry.  Co.,  151  N.  C. 
453,  66  S.  E.  430,  holding  fact  that  order  of  State  corporation  com- 
mission directing  railroad  to  remove  main  line  station  to  other  side 
of  tracks  is  interference  with  interstate  commerce,  and  may  be  declared 
void  by  Federal  Supreme  Court  on  writ  of  error,  does  not  give  inferior 
Federal  court  jurisdiction  to  determine  such  question  on  removal; 
Moijris-Scarboro-Moffitt  Co.  v.  Southern  Express  Co.,  146  N.  C.  175,  176, 
177,  15  L.  E.  A.  (N.  S.)  983,  59  S.  E.  670,  671,  upholding  Revisal  1905, 
§  2644,  imposing  penalty  on  carrier  for  failure  to  adjust  loss  within . 
specified  time  after  filing  of  claim;  McDuffie  v.  Seaboard  Air  Line  Ry. 
Co.,  145  N.  C.  398,  59  S.  E.  123,  holding  under  rule  9  of  corporation 
eommission  requiring  carrier  to  furnish  cars  within  four  days,  carrier 
is  not  required  to  comply  with  application  of  shipper  for  car  in  two 
days;  Downey  v.  Northern  Pac.  Ry.  Co.,  19  N.  D.  62^,  629,  26  L.  R.  A. 
(N.  S.)  1017,  125  N.  W.  478,  479,  holding  void  provision  of  Revised 
Codes,  §§4398,  4399,  imposing  absolute  duty  on  railroad  to  transport 
livestock  at  speed  not  less  than  twenty  miles  per  hour;  Gault  Lumber 
Co.  V.  Atchison  etc.  Ry.  Co.,  37  Okl.  26, 130  Pac.  292,  holding  demuirage 
is  one  of  other  charges  authorized  by  Hepburn  Act  of  1906,  §  2,  and 
last  connecting  carrier  of  interstate  shipment  may  collect  demurrage 
due  on  foreign  cars  in  interstate  shipment;  Chicago  etc.  Ry.  Co.  v. 
Beatty,  34  Okl.  329,  332,  42  L.  R.  A.  (N.  S.)  084,  126  Pac.v737,  738, 
and  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  326,  327,  42  L.  E.  A.  (N.  S.) 
984,  118  Pao.  369,  both  upholding  Demurrage  Act  of  Oklahoma  terri- 
tory of  1905  imposing  penalty  for  delay  in  failure  to  furnish  cars  within 
specified  time,  but  excusing  company  in  case  of  fire,  washouts,  strikes, 
lockouts  or  other  unavoidable  casualties;  St.  Louis  etc.  R.  Co.  v.  State, 
26  Okl.  77,  SO  L.  E.  A.  (N.  8.)  187,  107  Pac.  935,  936,  holding  Order 
No.  167,  rule  10,  of  State  corporation  commission  providing  ten  days 
free'  st^irage  on  less  than  carload  shipments  to  consignees  at  interior 
points  five  miles  or  more  from  railroad  stations,  aa  applied  to  interstate 
shipments,  is  void  as  in  conflict  with  Hepburn  Act  of  1906,  §§1,  2; 
Martin  v.  Oregon  etc.  Nav.  Co.,  58  Or.  205,  208,  113  Pac.  19,  20,  up- 
holding act  of  1907  requiring  railroads  to  furnish  cars  on  demand  by 
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shippers,  regalating  excuses  that  may  be  made,  and  imposing  penalty 
for  failure  to  comply  with  its  terms;  Houston  etc.  R.  Co.  v.  Mayes, 
44  Tex.  Civ.  622,  99  S.  W.  1167,  dismissing  suit  in  so  far  as  it  is  to 
recover  penalty  under  provisions  held  void  by  Federal  Supreme  Court; 
Texas  etc.  Ry.  Co.  v.  Allen,  42  Tex.  Civ.  334,  98  S.  W.  451,  holding 
provision  of  Revised  Statutes  1895,  articles  4497,  4499,  imposing  pen- 
alty on  carriers  for  delay  in  furnishing  cars  void  as  interference  with 
interstate  commerce;  Southern  Ry.  Co.  v.  Commonwealth,  107  Va.  776, 
778,  779,  780,  782,  784,  786,  17  L.  R.  A.  (N.  S.)  364,  60  S.  E,  71,  72,  73, 
74,  75,  holding  rule  1  of  corporation  commission  requiring  railroads 
to  furnish  cars  to  shippers  within  four  days  of  demand,  is  void  as  ap- 
plied to  interstate  shipmentsj^  dissenting  opinion  in  Reid  &  Beam  v. 
Southern  Ry.  Co.,  149  N.  C.lt26,  63  S.  E.  113,  dissenting  opinion  in 
Reid  &  Beam  v.  Southern  Ry.  Co.,  150  N.  C.  767,  769,  17  Ann.  Oas. 
247,  64  S.  E.  880,  881,  and  dissenting  opinion  in  Burlington  Lumber 
Co.  V.  Southern  Ry.  Co.,  152  N.  C.  77,  67  S.  E.  170,  majority  in  all  up- 
holding Revisal  1905,  §  2631,  imposing  penalty  on  carriers  for  refusal 
to  receive  freight  for  shipment,  as  applied  to  interstate  shipment;  St. 
Louis  Southwestern  Ry.  Co.  v.  State,  85  Ark.  318,  122  An.  8t  Rep^  33. 
107  S.  W.  1180,  arguendo. 

Explained  in  All^  v.  Texas  etc.  Ry.  Co.,  100  Tex.  526,  101  S.  W. 
793,  holding  Revised  Statutes  1895,  articles  4497-4502,  as  amended  by 
acts  of  1899,  imposing  penalty  on  carriers  for  failure  to  provide  cars 
within  specified  time,  is  valid  as  to  intrastate  commerce. 

Distinguished  in  Illinois  Central  R.  R.  Co.  v.  Mulberry  Hill  Coal  Co., 
238  U.  S.  279,  59  L.  Ed.  1808,  35  Sup.  Ct.  760,  upholding  Illinois  statute 
(Kurd's  Rev.  Stats.  Illinois,  1913,  c.  114,  §84,  p.  1955),  requiring  car- 
rier to  furnish  ears  to  load  coal  at  mine;  Michigan  Central  R.  R.  Co. 
V.  Michigan  R.  R.  Commission,  236  U.  S.  635,  59  L.  Ed.  758,  35  Sup.  Ct. 
422,  upholding  order  of  Michigan  railroad  commission  requiring  physical 
connection  between  railroad  and  interurban  street  railway  for  purposes 
of  intrastate  traf&c;  Hampton  v.  St.  Louis  etc.  Ry.  Co.,  227  U.  S.  464, 
465,  466,  57  L.  Ed.  598,  33  Sup.  Ct.  263,  holding  requirement  of  act 
of  Arkansas  of  1907,  as  to  duty  of  furnishing  cars  is  not  absolute,  and 
fact  that  act  upon  its  face  includes  no  exceptions  is  not  conelusite  of 
its  meaning  and  intent;  R.  H.  Oliver  &  Son  v.  Chicago  etc.  Ry.  Co., 
89  Ark.  468,  469, 117  S.  W.  239,  240,  holding  Laws  of  1907,  act  No.  198, 
p.  453,  §  1,  requiring  railroad  to  furnish  cars  within  six  days  of  ap- 
plication therefor,  and  imposing  penalty  for  failure  to  comply  with  act 
while  void  as  to  interstate  shipment  is  valid  as  to  intrastate  shipments; 
Chicago  etc.  Ry.  Co.  v.  State,  86  Ark.  435,  111  S.  W.  465,  upholding  ^ct 
of  1907,  p.  295,  §  1,  regulating  train  crews  on  railroads  more  than  fifty 
miles  in  length ;  Southern  Ry.  Co.  v.  Melton,  133  Ga.  298,  65  S.  E.  674, 
and  Southern  Ry.  Co.  v.  Atlanta  Sand  etc.  Co.,  135  Ga,  43,  44,  45,  46, 
47,  48,  53,  68  S.  E.  811,  812,  813,  815,  both  upholding  storage  rule  9  of 
railroad  commission  adopted  under  authority  of  Steed  Act  (Acts  190n. 
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p.  120)y  as  applied  to  interstate  shipment;  Chandler  t.  Illinois  Cent.  R. 
Co.,  257  m.  82,  100  N.  E.  152,  holding  section  22  of  act  requiring  rail- 
roads to  furnish  oars  (Hurd's  Rev.  Stats.  1911,  c.  114,  §  84),  only  re- 
quires cars  to  be  furnished  within  reasonable  time  in  view  of  conditions 
and  is  valid;  Yazoo  etc.  R.  Co.  v.  Greenwood  Grocery  Co.,  96  Miss.  414, 
51  South.  452,  upholding  reciprocal  demurrage  rule  of  State  railroad 
commission,  as  applied  to  interstate  shipment  after  reaching  its  destina- 
tion; Yazoo  etc.  R.  Co.  v.  G.  W.  Bent  &  Co.,  94  Miss.  692,  693,  22 
L.  B.  A.  (K.  S.)  821,  47  South.  809,  upholding  provision  of  Code  1906, 
§  4851,  making  bill  of  lading  conclusive  evidence  in  hands  of  bona  fide 
]iolder  against  carrier  issuing  it  that  property  had  been  received ;  Garri- 
son V.  Southern  Ry.  Co.,  150  N.  C.  581,  584,  587,  588,  64  S.  E.  580,  581, 
Murphy  Hardware  Co.  v.  Southern  Ry.  Co.,  150  N.  C.  706,  17  Ann.  Gas. 
481,  22  L.  B.  A.  (N.  8.)  1200,  64  S.  E.  874,  and  Reid  &  Beam  v.  Southern 
Ry.  Co.,  150  N.  C.  760,  762,  17  Ann.  Oas.  247,  64  S.  E.  877,  878,  all  up- 
holding Revisal  1905,  §  2631,  imposing  penalty  on  railroad  for  refusal 
to  receive  freight  for  shipment,  as  applied  to  interstate  shipment; 
Stone  ft  Co.  v.  Atlantic  Coast  Line  Ry.  Co.,  144  N.  C.  223,  56  8.  E.  933, 
upholding  Revisal  1905,  §  2632,  imposing  penalty  upon  carrier  for 
failure  to  transport  freight  within  reasonable  time  to  or  from  place  in 
State. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Notes,  7  Ann.  Oaa.  5,  9;  15  Ann.  Oas.  148. 

Validity  of  statute,    ordinances  or    rule    providing  for  reciprocal 
demurrage.    Note,  19  Ann.  Oas.  1092,  1094. 

Carrier's  duty  to  furnish  cars.    Note,  8  L.  R.  A.  (N.  8.)  110. 

Validity  of  penalty  for  failure  to  furnish  freight-cars.    Note,  15 
L.  E.  A.  (N.  8.)  783. 

Regulation  of  railroad  equipment  as  interference  with  interstate 
commerce.    Note,  32  L.  B.  A.  (N.  8.)  22. 

State  regulations  requiring  carriers  to  furnish  cars  as  interference 
with  intei-state  commerce.     Note,  42  L.  B.  A.  (N.  8.)  985. 

Duty  of  carrier  to  furnish  cars.    Note,  44  L.  B.  A.  (K.  8.)  657. 

Validity  of  local  laws  designed  to  protect  passengers  or  employees,  or 
persons  crossing  railroad  tracks,  as  w«U  as  other  regulations  intended  for 
public  good  is  generally  recognised. 

Approved  in  Lasater  v.  St.  Louis  etc.  Ry.  Co.,  177  Mo.  App.  538,  160 
S.  W.  819,  holding  State  has  power  to  enforce  regulations  affecting 
operation  of  interstate  trains  not  directly  conflicting  with  regulations 
of  Congress,  and  evidence  of  ordinance  regulating  speed  of  trains  within 
city  limits  was  competent  in  action  for  death  of  employee. 

Miscellaneous.  Cited  in  Chicago  etc.  Ry.  Co.  v.  Beatty,  234  U.  S. 
753,  58  L.  Ed.  1577,  34  Sup.  Ct.  777,  reversing  judgment  on  authority  of 
principal  case. 
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201  XT.  8.  332-343,  60  L^  Ed.  776,  26  8np.  Ot.  478,  JOT  ▼.  ST.  LOT7I& 

Oxiginal  jurlsdlctton  to  autborize  removal  of  causa  to  Federal  court 
mast  appear  by  plaintUTs  statement  of  his  own  claim  and  caa&ot  Im  made 
to  appear  lay  assertion  in  plaintiff's  pleading  that  defense  raises  or  wJl 
raise  Federal  question. 

Approved  in  Taylor  v.  Anderson,  234  U.  S.  74,  76,  58  L.  Ed.  1219,  34 
Sup.  Ct.  724  (affinning  197  Fed.  386,  387,  388,  389,  392),  holding  peti- 
tion, in  ejectment  anticipating  defense  by  alleging  deed  under  which 
defendants  are  asserting  title  is  void  under  legislation  of  Congress  re- 
stricting alienation  of  Indian  lands,  does  not  give  Federal  court  juris- 
diction; Denver  v.  New  York  Trust  Co.,  229  U.  S.  136,  57  L.  Ed.  1121, 
33  Sup.  Ct.  657,  denying  Supreme  Court's  jurisdiction,  to  review  on 
certiorari  decision  of  Circuit'  Court  of  Appeals  on  appeal  from  inter- 
locutory order  in  suit  by  water  company  against  city  to  enforce  con- 
tract for  purchase  of  water  plant;  Louisville  etc.  R.  R.  Co.  v.  Mottley, 
211  U.  S.  154,  53  L.  Ed.  128,  29  Sup.  Ct,  42,  denying  jurisdiction  of 
Federal  court,  in  absence  of  diverse  citizenship,  of  suit  against  railroad 
to  enforce  contract  for  pass,  where  refusal,  as  stated  in  bill,  is  based 
upon  anti-pass  provisions  of  Hepburn  Act  of  1906,  amending  Interstate 
Commerce  Act;  Columbia  Valley  R.  Co.  v.  Portland  etc.  Ry.  Co.,  162 
Fed.  604,  89  C.  C.  A.  361,  holding  bill  by  railroad  allegfing  acquisition 
of  right  of  way  under  act  of  1875,  that  road  was  commenced  but  not 
completed,  and  defendant  claiming  forfeiture  of  right  of  way  is  assert- 
ing title  to  portion  of  right  of  way  involves  construction  of  act  of  Con- 
gress of  1875,  as  amended  by  act  of  1906  giving  Federal  court  juris- 
diction, regardless  of  citizenship  of  parties;  People's  United  States 
Bank  v.  GK)odwin,  160  Fed.  730,  holding  action  for  libel  against  in- 
dividuals is  not  removable  on  averments  in  removal  petition  that  de- 
fendants are  officers  of  United  States  and  that  such  fact  was  fraudu- 
lently omitted  from  complaint  to  prevent  removal;  Shellenbarger  v. 
Fewel,  34  Okl.  84,  86,  89,  124  Pac*  619,  620,  621,  holding  action  for  re- 
covery of  real  property  is  not  removable  merely  because  it  involves  con- 
struction of  Creek  laws  of  descent;  dissenting  opinion  in  Macon  Grocery 
Co.  V.  Atlantic  Coast  Line  R.  R.  Co.,  215  U.  S.  514,  54  L.  Ed.  306,  30 
Sup.  Ct.  184,  majority  holding  Federal  Circuit  Court  has  no  jurisdic- 
tion of  suit  to  enjoin  enforcement  of  tariff  schedule  on  ground  of  vio- 
lation of  Interstate  Commerce  Act,  although  it  is  case  arising  under 
Federal  Constitution  and  laws,  and  diversity  of  citizenship  exists,  where 
defendant-  is  not  inhabitant  of  district  of  suit. 

Mere  fact  that  title  of  plaintiff  comes  from  patent  or  under  act  of 
Congress  does  not  show  that  Federal  question  arises. 

Approved  in  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  899,  holding 
Federal  Employers'  Liability  Act  of  1908,  does  not  delegate  judicial 
rights  of  United  States  to  State  courts  in  violation  of  Federal  Consti- 
tution, art.  Ill,  but  creates  substantive  rights  cognizable  in  State  or 
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Federal  courts ;  McGilvra  v.  Ross,  164  Fed.  607,  90  C.  G.  A.  390,  hold- 
ing suit  by  grantees  of  public  lands  bordering  on  navigable  waters  to 
enjoin  sale  of  adjoining  shore  lands  by  State,  does  not  involve  Federal 
law  so  as  to  give  Federal  court  jurisdiction. 

Distinguished  in  Moore  v.  McGuire,  205  U.  S.  219,  51  L.  Ed.  777,  27 
Sup.  Ct.  483,  upholding  Federal  jurisdiction  in  suit  to  remove  cloud  on 
title  to  land  where  chief  question  is  one  of  fact  as  to  location  of  bound- 
ary line  between  States,  but  construction  of  act  of  Congress  admitting 
one  State  is  'also  involved. 

Willie  Federal  court  constmes  grants  of  Federal  gorvemment  without 
reference  to  rules  of  construction  adoi^ted  by  States  for  grants  by  them, 
yet  whatever  incidents  or  rights  attach  to  ownership  of  property  conveyed 
by  United  States  hordering  on  navigable  stream  are  to  be  determined  by 
States  in  which  land  is  situated,  subject  to  limitation  that  their  rules  do 
not  impair  elllcacy  of  grant  or  its  use  by  grantee. 

Approved  in  McGilvra  v.  Ross,  215  U.  S.  79,  54  L.  Ed.  100,  30  Sup. 
Ct.  27,  holding  patentees  of  publie  lands  within  territory  and  border- 
ing on  navigable  water  acquire  no  title  below  high-water  mark,  and 
State  may,  upon  its  admission,  dispose  of  lands  under  such  waters  free 
from  easement  of  upland  owner. 

201  U.  8.  344-363,  60  L.  Ed.  782,  26  Sup.  Ot.  481*  YOBK  MANT7FACTUB- 
mo  CO.  ▼.  CASSEL. 

An  adjudication  in  bankruptcy  is  not  equiTalent  to  an  attachment, 
Judgment  or  other  specific  Uen  nor  to  an  injunction  for  the  benefit 
of  persons  having  interests  in  the  bankrupt's  estate. 

Approved  in  In  re  Plattville  Foundry  etc.  Co.,  147  Fed.  830,  liens 
on  bankrupt's  property  valid  when  bankruptcy  intervened  remain  undis- 
turbed. 

Mortgage  containing  no  clause  covering  after-acquired  property  is  not 
lien  on  machinery  placed  on  land  after  execution  of  mortgage,  where  title 
is  reserved  to  vender  of  machinery. 

Approved  in  Holt  v.  Henley,  232  U.  S.  640,  58  L.  Ed.  772,  34  Sup.  Ct. 
459,  holding  sprinkler  system  attached  to  mortgaged  mill  plant  after 
execution  of  mortgage  under  unrecorded  conditional  sale  contract,  re- 
mained personalty  under  agreement  that  it  should  so  remain,  and  mort- 
gagee's title  is  not  superior  to  that  of  seller  under  after-acquired  prop- 
erty clause  of  mortgage;  Union  Trust  Co.  v.  Beach  Mfg.  Co.,  225  Fed. 
94,  holding  seller  under  unrecorded  conditional  sale  contract  cannot, 
under  Georgia  laws,  enforce  reserved  title  against  mortgagee,  where 
property  was  mixed  with  other  property  of  buyer  covered  by  mort- 
gage having  after-acquired  property  clause;  In  re  Atlanta  News  Pub. 
Co.,  160  Fed.  625,  holding  under  Georgia  law  vendor  under  unrecorded 
conditional  sale  contract  may  recover  property  from  bankrupt  pur- 
chaser's trustee. 
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Distinguished  in  Atlantic  Coast  Line  R.  Co.  v.  Macon  Grocery  Co., 
166  Fed.  200,  92  C.  C.  A.  114,  holding  under  Revisal  North  Carolina 
1905,  §  983,  unrecorded  conditional  sale  contract  covering  machinery 
and  fixtures  is  not  effective  against  mortgage  containing  after-acqnired 
property  clause. 

Under  provlBions  of  Bankruptcy  Act,  trustee  in  bankruptcy  has  no 
better  right  or  title  to  bankmpt's  property  than  bankrupt  had  when  trus- 
tee's title  accrued;  and  vender  of  machinery  placed  upon  land  under  un- 
filed conditional  sale  contract,  good  as  between  parties  under  Ohio  law,  as 
construed  by  highest  courts  of  State,  has  title  as  against  teustee  in  bank- 
ruptcy, where  there  are  no  specific  Uens. 

Approved  in  Detroit  Trust  Co.  v.  Pontiae  Sav.  Bank,  237  U.  S.  188, 
189,  59  L.  Ed.  910,  36  Sup.  Ct.  509  (affirming  196  Fed.  33,  115  C.  C.  A. 
663),  holding  under  Bankruptcy  Act  as  it  existed  in  1903,  and  laws  of 
Michigan,  unsecured  creditor  of  mortgagor  has  no  lien  upon  property 
covered  by  unrecorded  mortgage,  but  merely  right  to  lien,  which  is  lost 
by  failure  to  take  action  for  its  fastening  before  bankruptcy  of  mort- 
gas:or;  Taney  v.  Pennsylvania  Nat.  Bank  of  Reading,  232  U.  S.  180,  58 
L.  Ed.  561,  34  Sup.  Ct.  288,  holding  delivery  of  warehouse  receipts  for 
wliisky  in  bonded  warehouse  is  delivery  of  property,  under  Pennsylvania 
law,  and  rights  of  trustee  in  bankruptcy  are  inferior  to  lights  of  bank 
lending  money  on  security  of  such  receipts  pledged  to  bank;  Holt  v. 
Henley,  232  U.  S.  639,  640,  58  L.  Ed.  771.  34  Sup.  Ct.  459,  holding  seller 
of  goods  under  unrecorded  conditional  sale  contract  prior  to  amendment 
to  Bankruptcy  Act  of  1910  has  better  title  than  trustee  in  bankruptcy; 
Jones  V.  Springer,  226  U.  S.  155,  57  L.  Ed.  168,  33  Sup.  Ct.  64,  holding 
local  court  having  custody  of  perishable  goods  under  attachment  with- 
out notice  of  petition  in  bankruptcy,  may  order  sale,  and  sale  will  not 
be  set  aside  because  local  statute  is  broader  than  General  Order  XVIll, 
3 ;  Sexton  v.  Kessler  &  Co.,  225  U.  S.  97,  56  L.  Ed.  1000,  32  Sup.  Ct.  657, 
.  holding  escrow  of  securities  by  New  York  banking  firm  to  secure  drafts 
upon  foreign  bank  is  lien  on  securities  superior  to  claim  of  trustee  in 
bankruptcy,  although  New  York  firm  retained  control  and  right  to  sub- 

I  stitute  other  securities;  Holt  v.  Crucible  Steel  Co.,  224  U.  S.  265,  56 

L.  Ed.  757,  32  Sup.  Ct.  414  (affirming  174  Fed.  128, 129),  98  C.  C.  A.  101, 
holding  under  section  67a  of  Bankruptcy  Act  and  section  496  of  Ken- 
tucky Statutes  of  1903,  title  of  holder  of  unrecorded  chattel  mortgasjc 
on  property  in  Kentucky  is  valid  against  trustee  in  bankruptcy  as  to 

I  creditors  becoming  sucli  after  execution  of  mortgage,  and  who  had  not 

1  fastened  lien  on  property  prior  to  bankruptcy  proceeding;  Bryant  v. 

I  Swofford  Bros.  Dry  Goods  Co.,  214  U.  S.  291,  5S  L.  Ed.  1002.  29  Sup. 

Ct.  614,  holding  unrecorded  contract  of  conditional  sale  is  valid  under 
Arkansas  law,  and  vendor  has  right  to  goods  unsold  and  proceeds  of 
goods  sold,  as  against  trustee  in  bankruptcy;  Thomas  v.  Taggart, 
209  U.  S.  390,  62  L.  Ed.  848,  28  Sup.  Ct.  519,  holding  broker  is  pledgee 
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and  customer  is  owner  and  pledger  of  stocks  carried  on  margin,  and 
customer  is  entitled  to  stocks  as  against  trustee  in  bankruptcy ;  Richard- 
son V.  Shaw,  209  \J.  S.  378,  14  Axrn.  Cas.  981,  52  L.  Ed.  84i  28  Sup. 
Ct.  512,  holding  delivery  by  bankrupt  broker  to  customer  of  stock 
which  he  is  carrying  on  margin  for  that  customer,  or  certificates  foi 
equal  number  of  shares,  is  not  preference  within  section  60a  of  Bank- 
ruptcy Act ;  Hiscock  v.  Varick  Bank,  206  U.  S.  38,  41,  51  L.  Ed.  952,  953, 
27  Sup.  Ct.  681,  holding  bank  had  valid  lien  under  New  York  law  upon 
insurance  policies  for  payment  of  its  debt  at  time  of  filing  of  petition 
in  bankruptcy  of  which  it  was  not  deprived  by  Bankruptcy  Act,  §  67d ; 
Prank  v.  VoUkommer,  206  U.  S.  529,  51  L.  Ed.  915,  27  Sup.  Ct.  596, 
holding  possession  by  temporary  receiver  of  special  fund  resulting  from 
sale  of  property  upon  which  bankrupt  had  fraudulently  imposed  lien, 
does  not  deprive  State  court  of  jurisdiction  of  suit  by  trustee  to  set 
aside  mortgage  and  to  declare  special  fund  free  from  lien;  In  re  Well- 
made  Gas  Mantle  Co.,  230  Fed.  505,  holding  property  in  possession  of 
bankrupt  at  time  of  filing  of  petition,  but  claimed  by  another  person, 
is  part  of  bankrupt's  estate,  and  cannot  be  replevied  after  filing  of  peti- 
tion, though  prior  to  adjudication  and  actual  possession  of  property  by 
trustee;  Stone-Ordean-Wells  Co.  v.  Mark,  227  Fed.  979,  142  C.  C.  A. 
433,  holding  execution  creditor  whose  execution  was  levied  on  right  of 
bankrupt  to  recover  debt  of  bank  to  it  eight  days  before  filing  of  peti- 
tion in  bankruptcy,  is  adverse  claimant,  and  cannot  be  compelled  in 
summaiy  proceeding,  to  pay  money  collected  to  trustee,  but  is  entitled 
to  defend  claim  in  plenary  suit;  National  Bank  of  Goldsboro  v.  Hill, 
226  Fed.  116,  holding  under  section  67d  of  Bankruptcy  Act,  as  amended 
in  1910,  and  Revisal  of  North  Carolina,  1905,  §  982,  deed  of  trust  is 
valid  after  its  registration,  where  no  creditor  has  fastened  specific  lien 
upon  it  prior  to  registration;  Union  Trust  Co.  v.  Beach  Mfg.  Co.,  225 
Fed.  96,  holding  judgment  in  favor  of  creditor,  who  did  not  give  credit 
on  faith  of  ownership  of  chattels  covered  by  unrecorded  conditional 
sale  contract,  does  not  affect  seller's  rights  to  chattels;  In  re  Reading 
Hat  Mfg.  Co.,  224  Fed.  789,  persons  having  liens  on  property  of  bank- 
rupt passing  by  operation  of  law  to  trustee  in  bankruptcy,  or  third 
persons  having  rights  in  property,  are  not  parties  to  bankruptcy  pro- 
ceedings, unless  they  come  into  court  to  assert  rights  or  are  brought 
in  to  have  rights  of  trustee  asserted  against  them;  In  re  Pacific  Elec- 
tric &  Automobile  Co.,  224  Fed.  221,  holding  under  amendment  of  1910 
to  Bankruptcy  Act,  and  Rem.  &  Bal.  Code,  Washington,  §  3670,  trustee 
in  bankruptcy  has  right  to  property  in  possession  of  bankrupt  under 
unrecorded  conditional  sale  contract  superior  to  that  of  vendor;  Gal- 
braith  v.  First  Nat.  Bank  of  Alexandria,  Minn.,  221  Fed.  392,  137 
C.  C.  A.  194,  holding  mortgage  executed  as  security  to  bank  by  president 
of  corporation,  intrusted  with  sole  management,  is  valid  as  against 
trustee  in  bankruptcy;  Stellwagen  v.  Clum,  218  Fed.  733,  134  C.  C.  A. 
408^  holding  trustee  in  bankruptcy  could  avoid  bill  of  sale  by  bankrupt 
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Distinguished  in  Atlantic  Coast  Line  R.  Co.  v.  Macon  Qroeery  Co., 
166  Fed.  200,  92  C.  C.  A.  114,  holding  under  Revisal  North  Carolina 
1905,  §  983,  unrecorded  conditional  sale  contract  covering  machinery 
and  fixtures  is  not  effective  against  mortgage  containing  after-acquired 
property  clause. 

Under  provialona  of  Bankruptcy  Act,  tmstee  in  baakraptcj  has  no 
better  right  or  title  to  bankrupt's  property  than  bankrupt  had  when  trus- 
tee's title  accrued;  and  vender  of  machinery  placed  upon  land  under  un- 
filed conditional  sale  contract,  good  as  between  parties  under  Ohio  law,  as 
constmed  by  highest  courts  of  State,  has  title  as  against  trustee  in  bank- 
ruptcy, where  there  are  no  specific  Uens. 

Approved  in  Detroit  Trust  Co.  v.  Pontiac  Sav.  Bank,  237  U.  S.  188, 
189,  69  L.  Ed.  910,  35  Sup.  Ct.  509  (affirming  196  Fed.  33,  115  C.  C.  A. 
663),  holding  under  Bankruptcy  Act  as  it  existed  in  1903,  and  laws  of 
Michigan,  unsecured  creditor  of  mortgagor  has  no  lien  upon  property 
covered  by  unrecorded  mortgage,  but  merely  right  to  lieu,  which  is  lost 
by  failure  'to  take  action  for  its  fastening  before  bankruptcy  of  mort- 
gajTor;  Taney  v.  Pennsylvania  Nat.  Bank  of  Reading,  232  U.  S.  180,  58 
L.  Ed.  561,  34  Sup.  Ct.  288,  holding  delivery  of  warehouse  receipts  for 
whisky  in  bonded  wareliouse  is  delivery  of  property,  under  Pennsylvania 
law,  and  rights  of  trustee  in  bankruptcy  are  inferior  to  lights  of  bank 
lending  money  on  security  of  such  receipts  pledged  to  bank;  Holt  v. 
ITenley,  232  U.  S.  639,  640,  58  L.  Ed.  771,  34  Sup.  Ct.  459,  holding  seller 
of  goods  under  unrecorded  conditional  sale  contract  prior  to  amendment 
to  Bankruptcy  Act  of  1910  has  better  title  than  trustee  in  bankruptcy; 
Jones  v.  Springer,  226  U.  S.  155,  57  L.  Ed.  16S,  33  Sup.  Ct.  64,  holding 
local  court  having  custody  of  perishable  goods  under  attachment  with- 
out notice  of  petition  in  bankruptcy,  may  order  sale,  and  sale  will  not 
be  set  aside  because  local  statute  is  broader  than  General  Order  XVIII, 
3 ;  Sexton  v.  Kessler  &  Co.,  225  U.  S.  97,  56  L.  Ed.  1000.  32  Sup.  Ct.  657, 
holding  escrow  of  securities  by  New  York  banking  firm  to  secure  drafts 
upon  foreign  bank  is  lien  on  securities  superior  to  claim  of  trustee  in 
bankruptcy,  although  New  York  firm  retained  control  and  right  to  sub- 
stitute other  securities;  Holt  v.  Crucible  Steel  Co.,  224  U.  S.  265,  56 
L.  Ed.  757.  32  Sup.  Ct.  414  (affirming  174  Fed.  128, 129),  98  C.  C.  A.  101, 
holding  under  section  67a  of  Bankruptcy  Act  and  section  496  of  Ken- 
tucky Statutes  of  1903,  title  of  holder  of  unrecorded  chattel  mortgaii^e 
on  property  in  Kentucky  is  valid  against  trustee  in  bankruptcy  as  to 
creditors  becoming  such  after  execution  of  mortgage,  and  who  had  not 
fastened  lien  on  property  prior  to  bankruptcy  proceeding;  Bryant  v. 
Swofford  Bros.  Dry  Goods  Co.,  214  U.  S.  291,  55  L,  Ed.  1002,  29  Sup. 
Ct.  614,  holding  unrecorded  contract  of  conditional  sale  is  valid  under 
Arkansas  law,  and  vendor  has  right  to  goods  unsold  and  proceeds  of 
goods  sold,  as  against  trustee  in  bankruptcy;  Thomas  v.  Taggart, 
209  U.  S.  390^  52  L.  Ed.  848,  28  Sup.  Ct.  519,  holding  broker  is  pledgee 
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and  customer  is  owner  and  pledger  of  stocks  carried  on  margin,  and 
eustomer  is  entitled  to  stocks  as  against  trustee  in  bankruptcy ;  Richard- 
son Y.  Shaw,  209  IT.  S.  378,  14  Ann.  Oas.  981,  52  L.  Ed.  842,  28  Sup. 
Ct.  512,  holding  delivery  by  bankrupt  broker  to  customer  of  stock 
which  he  is  carrying  on  margin  for  that  customer,  or  certificates  foi 
equal  number  of  shares,  is  not  preference  within  section  00a  of  Bank- 
ruptcy Act ;  Hiscock  v.  Varick  Bank,  206  U.  S.  38,  41,  51  L.  Ed.  962,  953, 
27  Sup.  Ct.  681,  holding  bank  had  valid  lien  under  New  York  law  upon 
insurance  policies  for  payment  of  its  debt  at  time  of  filing  of  petition 
in  bankruptcy  of  which  it  was  not  deprived  by  Bankruptcy  Act,  §  67d ; 
Frank  v.  VoUkonimer,  205  U.  S.  529,  51  L.  Ed.  915,  27  Sup.  Ct.  596, 
holding  possession  by  temporary  receiver  of  special  fund  resulting  from 
sale  of  property  upon  which  bankrupt  had  fraudulently  imposed  lien, 
does  not  deprive  State  court  of  jurisdiction  of  suit  by  trustee  to  set 
aside  mortgage  and  to  declare  special  fund  free  from  lien ;  In  re  Well- 
made  Gas  Mantle  Co.,  230  Fed.  505,  holding  property  in  possession  of 
bankrupt  at  time  of  filing  of  petition,  but  claimed  by  another  person, 
is  part  of  bankrupt's  estate,  and  cannot  be  replevied  after  filing  of  peti- 
tion, though  pri6r  to  adjudication  and  actual  possession  of  property  by 
trustee;  Stone-Ordean-Wells  Co.  v.  Mark,  227  Fed.  979,  142  C.  C.  A. 
433,  holding  execution  creditor  whose  execution  was  levied  on  right  of 
bankrupt  to  recover  debt  of  bank  to  it  eight  days  before  filing  of  peti- 
tion in  bankruptcy,  is  adverse  claimant,  and  cannot  be  compelled  in 
summary  proceeding,  to  pay  money  collected  to  trustee,  but  is  entitled 
to  defend  claim  in  plenary  suit;  National  Bank  of  Goldsboro  v.  Hill, 
226  Fed.  116,  holding  under  section  67d  of  Bankruptcy  Act,  as  amended 
in  1910,  and  Revisal  of  North  Carolina,  1905,  §  982,  deed  of  trust  is 
valid  after  its  registration,  where  no  creditor  has  fastened  specific  lien 
upon  it  prior  to  registration;  Union  Trust  Co.  v.  Beach  Mfg.  Co.,  225 
Fed.  96,  holding  judgment  in  favor  of  creditor,  who  did  not  g^ve  credit 
on  faith  of  ownership  of  chattels  covered  by  unrecorded  conditional 
sale  contract,  does  not  affect  seller's  rights  to  chattels;  In  re  Reading 
Hat  Mfg.  Co.,  224  Fed.  789,  persons  having  liens  on  property  of  bank- 
rupt passing  by  operation  of  law  to  trustee  in  bankruptcy,  or  third 
persons  having  rights  in  property,  are  not  parties  to  bankruptcy  pro- 
ceedings, unless  they  come  into  court  to  assert  rights  or  are  brought 
in  to  have  rights  of  trustee  asserted  against  them;  In  re  Pacific  Elec- 
tric &  Automobile  Co.,  224  Fed.  221,  holding  under  amendment  of  1910 
to  Bankruptcy  Aot,  and  Rem.  &  Bal.  Code,  Washington,  §  3670,  trustee 
in  bankruptcy  has  right  to  property  in  possession  of  bankrupt  under 
unrecorded  conditional  sale  contract  superior  to  that  of  vendor;  Gal- 
braith  v.  First  Nat.  Bank  of  Alexandria,  Minn.,  221  Fed.  392,  137 
C.  C.  A.  194,  holding  mortgage  executed  as  security  to  bank  by  president 
of  corporation,  intrusted  with  sole  management,  is  valid  as  against 
trustee  in  bankruptcy;  Stellwagen  v.  Clum,  218  Fed.  733,  134  C.  C.  A. 
408^  holding  trustee  in  bankruptcy  could  avoid  bill  of  sale  by  bankrupt 
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to  creditor,  if  Ohio  statutes  were  not  suspended  by  Bankruptcy  Act; 
Brandt  v.  Mayhew,  218  Fed.  426,  134  C.  C.  A«  210,  holding  amendment 
of  1910  to  Bankruptcy  Act,  §  8,  giving  trustee  rights  of  lien  creditor  as 
to  property  in  possession  of  bankruptcy  court  and  rights  of  judgment 
creditor  to  property  not  in  possession  of  court,  does  not  affect  section 
6,  providing  for  allowance  of  exemptions  prescribed  by  State  laws,  and 
bankrupt  is  entitled  to  homestead  exemption;  In  re  Lane  Lumber  Co., 
217  Fed.  552,  133  C.  C.  A.  398,  holding  lien  valid  under  State  law 
as  against  claims  of  creditors  is  valid  against  trustee  in  bankruptcy 
after  amendment  of  1910  to  section  47a  (2) ;  In  re  Chotiner,  216  Fed. 
918,  holding  amendment  of  1910  to  Bankruptcy  Act  involved  title  to 
personal  property  only  and  does  not  affect  dower  right  of  wife  in  bank- 
rupt's estate,  and  sale  by  trustee  of  real  estate  of  bankrupt  free  from 
liens  does  not  divest  wife  of  dower  rights  under  Pennsylvania  law; 
Deupree  v.  Watson,  216  Fed.  489,  132  C.  C.  A.  643,  holdhig  mortgage 
executed  and  delivered  in  Kentucky  in  good  faith  for  valid  considera- 
tion prior  to  amendment  of  1910  to  Bankruptcy  Act  and  recorded  after- 
ward, but  prior  to  filing  of  petition  in  bankruptcy  against  mortgagor, 
is  not  subordinate  to  claims  of  judgment  creditors  becoming  such  sub- 
sequent to  execution  of  mortgage,  but  prior  to  its  recordation;  In  re 
White's  Express  Co.,  215  Fed.  895,  132  C.  G.  A.  234,  holding  unfiled 
conditional  contract  of  sale  in  New  York  is  valid  as  against  trustee  in 
bankruptcy,  where  transaction  was  prior  to  amendment  of  Bankruptcy 
Act  of  1910;  In  re  Superior  Drop  Forge  &  Mfg.  Co.,  208  Fed.  819, 
holding  General  Code  of  Ohio,  §  8568,  avoids  unrecorded  conditional 
sale  contracts  only  as  to  parties  having  prior  liens  and  not  as  to 
creditors  acquiring  general  liens  through  appointment  of  trustee  in 
bankruptcy ;  In  re  Wall,  207  Fed.  995,  996,  holding  under  Comp.  Laws 
Oklahoma,  1909,  §  7911,  unrecorded  conditional  sale  contract  is  void 
only  as  to  creditors  having  specific  lien;  Gage  Lumber  Go.  v.  Mc- 
Eldowney,  207  Fed.  259,  261,  124  C.  G.  A.  641,  holding  complainant 
purchasing  lumber  to  be  manufactured  for  it,  and  advancing  large  sums, 
has  equitable  lien  on  lumber  in  possession  of  bankrupt  superior  to 
rights  of  trustee  in  bankruptcy  where  transaction  was  before  amend- 
ment of  1910  to  Bankruptcy  Act ;  In  re  Waters-Colver  Co.,  -206  Fed.  846, 
847,  holding  under  United  States  Rev.  Stats.,  §  3477,  declaring  void  as- 
signment of  interest  in  government  contracts,  creditor  furnishing  boilers 
to  bankrupt  contractor  for  use  in  government  vessel,  has  no  lien  upon 
proceeds  as  against  trustee  in  bankruptcy;  Toof  v.  City  Nat.  Bank  of 
Paducah,  Ky.,  206  Fed.  252,  253,  124  C.  G.  A.  118,  holding  Kentucky 
Statute,  §  1908,  avoids  unrecorded  transfers  only  as  to  lien  creditors 
and  not  as  to  general  creditors,  and  unrecorded  mortgage  in  Kentucky 
is  good  as  against  trustee  in  bankruptcy;  Clark  v.  Snelling,  205  Fed. 
242,  123  C.  C.  A.  430  (affirming  In  re  Snelling,  202  Fed.  260),  holding 
trustee  of  bankrupt  holding  legal  title  of  real  property  in  trust  lor  his 
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mother  who  had  occupied  property  as  her  own  for  ten  years  before 
bankruptcy  is  not  entitled  to  land  under  section  47a  of  Bankruptcy 
Act,  as  amended  in  1910,  as  against  right  of  mother  to  enforce  trust; 
Stuart  V.  Reynolds,  204  Fed.  719,  123  C.  G.  A.  13,  holding  bankruptcy 
court  cannot  commit  bankrupt  for  contempt  for  failure  to  comply  with 
order  to  surrender  property,  where  order  is  for  purpose  of  compelling 
him  to  pay  into  court  such  money  as  he  may  obtain,  whether  it  is  part 
of  bankrupt's  estate  or  not;  In  re  Schneider,  203  Fed.  590,  holding 
amendment  of  1910  to  Bankruptcy  Act  did  not  invalidate  conditional 
sale  antedating  amendment,  which  was  otherwise  valid,  as  to  trustee  in 
bankruptcy  of  buyer;  Hart  y.  Emmerson-Brantingham  Co.,  203  Fed. 
61,  holding  trustee  in  bankruptcy  cannot,  under  section  47a  (2)  as 
amended  in  1910,  recover  property  sold  to  bankrupt  under  conditional 
contract  of  sale,  which  was  not  recorded,  where  seller  took  back  prop- 
erty within  four  months  of  bankruptcy;  In  re  Farmers'  Co-operative 
Co.,  202  Fed.  1006,  holding  vendor  may  reclaim  property  sold  to  bank- 
rupt under  conditional  sale  contract  filed  fourteen  days  before  filing 
of  petition  in  bankruptcy,  as  against  trustee  in  bankruptcy  under 
amendment  to  Bankruptcy  Act  of  1910,  §  47a  (2) ;  In  re  Burnham,  202 
Fed.  764,  denying  homestead  claim  by  wife  of  bankrupt  where  com- 
munity property  and  bankrupt's  separate  property  w^re  scheduled 
as  estate  in  bankruptcy  without  claiming  homestead  exemptions,  and 
community  property  had  been  converted  into  money  before  homestead 
claim  was  made ;  In  re  Watson,  201  Fed.  993,  holding  Kentucky  Statutes 
1903,  §  496,  declaring  unrecorded  mortgage  void  against  creditors  in- 
cludes only  subsequent  creditors  without  notice  who,  by  their  own 
activity,  have  acquired  lien  on  property  before  mortgage  is  recorded, 
and  allowing  claim  of  bankrupt's  mother,  under  such  mortgage,  as 
secured  claim;  American  Graphophone  Co.  v.  Pickard,  201  Fed.  548, 
holding  assignee  for  benefit  of  creditors  has  no  better  right  than  as- 
signor with  respect  to  sale  of  patented  articles  purchased  by  assignor 
under  license  containing  price  restrictions,  and  in  suit  fbr  infringement 
against  assignee.  Federal  court  may  enjoin  sale  in  violation  of  such 
restrictions,  although  sale  was  authorized  by  State  court ;  In  re  Thomas, 
199  Fed.  229,  holding  under  New  York  Lien  Law  (Consol.  Laws,  1909, 
e.  33),  §235,  declaring  unfiled  chattel  mortgages  void  against  creditors 
of  mortgagor,  failure  to  file  renewed  statement,  as  required  by  statute, 
renders  mortgage  void  against  trustee  in  bankruptcy;  Hinchman  v.  Con- 
solidated Arizona  Smelting  Co.,  198  Fed.  912,  holding  under  Civil  Code  of 
Arizona,  1901,  par.  749,  purchaser  of  mining  property  in  Arizona  sold  by 
trustee  in  bankruptcy,  took  subject  to  unrecorded  agreement  of  bankrupt 
to  pay  grantor  certain  percentage  of  net  profits  until  purchase  money  was 
paid  where  purchaser  had  notice  of  agreement,  and  transaction  was  prior 
to  amendment  of  1910  to  Bankruptcy  Act ;  In  re  Smith,  198  Fed.  877,  hold- 
ing amendment  of  1910  to  Bankruptcy  Act  is  applicable  to  mortgage  filed 
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in  1909^  but  expiring  in  1911  for  failure  to  file  renewal  affidavit,  and 
mortgage  is  void  as  against  trustee ;  In  re  Dancy  Hardware  &  Furniture 
Co.,  198  Fed.  338,  holding  under  Alahama  Code  of  1907,  §  3394,  de- 
claring unrecorded  eonditional  sale  contracts  Toid  as  against  judg- 
ment creditors  without  notice,  and  amendment  of  1910  to  Bankraptcy 
Act,  trustee  in  bankruptcy  succeeds  to  rights  of  judgment  creditor  and 
may  avoid  contract;  In  re  Lutz,  197  Fed.  493,  holding  under  Arkansas 
law  unrecorded  conditional  sale  contract  is  valid  against  buyer's  trustee 
in  bankruptcy  until  condition  is  performed;  In  re  Klein,  197  Fed.  248, 
251,  116  C.  C.  A.  603,  holding  chattel  mortgage  given  when  mortgagor 
was  solvent  and  recorded  w^ithin  four  months  of  bankruptcy,  is  not 
voidable,  as  preference  under  section  60a  of  Bankruptcy  Act,  where 
withholding  from  record  was  not  with  knowledge  of  insolvency,  and 
under  State  law  unrecorded  mortgage  is  void  only  as  to  subsequent 
purchasers  without  notice  and  lien  creditors;  Merchants'  Nat.  Bank  v. 
Roxbury  Distilling  Co.,  196  Fed.  81,  holding  pledgee  of  warehouse  re- 
ceipts, under  statutes  of  Maryland,  acquires  title  as  against  creditors 
of  pledgor;  Pattison  v.  Dale,  196  Fed.  14,  115  C.  C.  A.  639,  holding 
pledge  of  warehouse  receipts  for  liquor  in  distillery  warehouse  created 
equitable  lien  in  favor  of  pledgee,  valid  against  trustee  in  bankruptcy  of 
pledgor;  Fidelity  Trust  Co.  v.  Gaskell,  195  Fed.  872,  115  C.  C.  A.  527, 
holding  Federal  court  exercising  ancillary  jurisdiction  in  bankruptcy 
may  determine  adverse  claim;  Rode  &  Horn  v.  Phipps,  195  Fed.  420, 
115  C.  C.  A.  316,  holding  under  Tennessee  law  relating  to  recording 
of  chattel  mortgages,  unrecorded  contract  giving  lien  on  personalty,  is 
valid  against  trustee  in  bankruptcy;  Title  Guaranty  etc.  Co.  v.  Wit- 
mire,  195  Fed.  47,  115  C.  C.  A.  43,  chattel  mortgage  of  plant  by  con- 
tractors to  surety  is  valid  against  contractors'  trustee  in  bankruptcy 
under  Minnesota  law  and  provisions  of  Bankruptcy  Act;  In  re  Huxoll, 
193  Fed.  853,  855,  856,  113  C.  C.  A.  637,  subsequent  creditors  of  bank- 
i-upt  mortgagor  have  no  lien  on  mortgaged  property  under  Michigan 
law,  where  chattel  mortgage  is  unfiled,  and  mortgagee,  waiving  mort- 
i^age,  is  not  postponed  to  rights  of  such  subsequent  creditors;  Debus 
V.  Tates,  193  Fed.  463,  holding  transfer  of  real  estate  worth  fifteen 
hundred  dollars  by  corporation  aggregating  business  of  three  hundred 
tliousand  dollars  in  one  of  years  just  preceding  bankruptcy,  is  not  pref- 
erence, although  deed  was  made  within  four  months  of  bankruptcy, 
and  firm  had  known  of  insolvency  for  several  years,  but  kept  business 
going,  I  educed  indebtedness  and  expected  to  pay  out  in  full  until  within 
ten  days  of  filing  petition  in  bankruptcy;  Nauman  Co.  v.  Bradshaw,  193 
Fed.  353, 113  C.  C.  A.  274,  holding  under  Iowa  Code  1897,  §§  2905,  2906, 
unrecorded  conditional  sale  contract  is  void  only  as  to  lien  creditors, 
and  vendor  of  fixtures  under  such  contract  may  recover  proceeds  from 
trustee  in  bankruptcy  of  purchaser;  In  re  M.  E.  Dunn  &  Co.,  193  Fed. 
215,  holding  amendment  of  1910  does  not  preclude  cestui  que  tnist 
I'loni   establishing  claim  to  funds  mingled  by  bankrupt  with  his  own 
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funds  by  depositing  them  in  bank  with  bank  account  in  bankrupt's 
name;  Lovell  v.  Isidore  Newman  &  Son,  192  Fed.  761,  113  €.  C.  A.  39, 
holding  interveners  in  bankruptcy  proceeding  having  waived  failure  of 
shipper  to  comply  with  contract  were  entitled  to  goods  as  against 
trustee  in  bankruptcy  of  shipper;  Mishawaka  Woolen  Mfg.  Co.  v. 
Westveer,  191  Fed.  466,  112  C.  C.  A.  109,  holding  under  Michigan  law 
sale  was  absolute  with  retention  of  title  as  security,  and  was  ineffective 
against  subsequent  mortgagee  for  value  and  without  notice;  In  re  Will- 
iamsburg Knitting  Mill,  190  Fed.  876,  877,  878,  holding  unrecorded 
conditional  sale  contract  void  under  State  law  as  against  lien  creditors 
is  void  as  against  purchasers  of  trustee  in  bankruptcy  under  Bankruptcy 
Act,  as  amended  in  1910;  In  re  Wade,  185  Fed.  667,  672,  holding  un- 
recorded chattel  mortgage  under  Missouri  law  is  void  as  to  creditors 
becoming  such  between  date  of  its  execution  and  ot  its  recording,  and 
as  to  creditors  existing  at  date  mortgage  was  given  who  have  acquired 
no  valid  lien  prior  to  bankruptcy  proceedings,  mortgage  is  valid  as  to 
goods  that  can  be  proved  to  be  covered  thereby,  and  to  that  extent 
claim  of  mortgagee  is  superior  to  that  of  prior  general  creditors;  In  re 
Ratbman,  183  Fed.  922,  926,  106  C.  C.  A.  253,  holding  filing  of  petition 
in  bankruptcy  and  adjudication,  without  demand  of  jwssession  of  prop- 
erty or  notice  of  bankruptcy  proceeding  to  mortgagee.  State  court 
receiver,  or  purchaser  at  foreclosure  sale,  did  not  confer  upon  bank- 
ruptcy court  jurisdiction  to  determine  in  summary  proceeding,  merits  of 
mortgagee's  adverse  claim  to  mortgage  liens  upon  property  at  time  peti- 
tion was  filed;  In  re  L.  M.  Alleman  Hardware  Co.,  181  Fed.  812,  104 
C.  C.  A.  320,  holding  on  distribution  of  assets  of  bankrupt  corpora- 
tion organized  to  take  over  business  of  partnership,  claim  of  partner 
cannot  be  deferred  until  after  payment  of  other  creditors  on  ground 
that  corporation  was  insolvent  from  its  organization,  and  partner  paid 
nothing  for  his  stock  and  was  liable  therefor;  In  re  National  Grocer 
Co.,  181  Fed.  35,  30  li.  B.  A.  (N.  S.)  982,  104  C.  C,  A.  47,  holding  mort- 
gage of  exempt  property,  valid  against  debtor  under  State  law,  is  valid 
against  trustee  in  bankruptcy ;  In  re  C.  K.  Hutchins,  179  Fed.  865,  hold- 
ing vendor  under  conditional  sale  contract  has  right  superior  to  trustee 
in  bankruptcy,  although  such  contract  was  signed  six  months  after 
delivery  of  machinery  where  delivery  was  with  understanding  that 
such  contract  was  to  be  executed;  In  re  Pittsburgh  Industrial  Iron 
Works,  179  Fed.  155,  holding  under  Michigan  law,  trustee  in  bankruptcy 
acquires  no  title  superior  to  that  of  vendor  under  conditional  sale  con- 
tract, where  conditions  have  not  been  fulfilled;  In  re  Peacock,  178  Fed. 
855,  possession  of  cotton  by  pledgee  to  secure  advances  made  to  pledger 
is  based  on  bona  fide  adverse  claim  which  bars  right  of  referee  to  order 
delivery  of  cotton  to  trustee  in  bankruptcy  of  pledger;  In  re  G.  &  K. 
Tnmk  Co.,  176  Fed.  1010,  holding  under  Pennsylvania  law  trustee  in 
bankruptcy  and  not  vendor  under  conditional  sale  contract,  is  entitled 
to  property  in  possession  of  bankrupt  under  such  contract ;  In  re  Bailey, 
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176  Fed.  629,  holding  under  South  Carolina  law  unrecorded  conditional 
sale  contract  is  not  void  as  against  tmstee  in  bankruptcy;  Mattley  v. 
Wolfe,  175  Fed.  623,  under  Nebraska  law,  chattel  mortgage  executed 
more  than  four  months  before  bankruptcy  but  recorded  within  that  period 
is  not  void  as  preferences;  John  Deere  Plow  Co.  v.  Anderson,  174  Fed. 
817,  98  C.  C.  A.  523,  holding  under  Georgia  CivU  Code,  1895,  §2776, 
unrecorded  conditional  sale  contract  is  valid  as  against  trustee  in  bank- 
ruptcy; York  Mfg.  Co.  v.  Brewster,  174  Fed.  668,  98  C.  C.  A.  348, 
holding  under  Texas  Statutes  1895,  art.  2549,  title  of  vendor  under 
unrecorded  conditional  sale  contract  is  good  as  against  trustee  in  bank- 
ruptcy; In  re  Clark  Coal  etc.  Co.,  173  Fed.  664,  holding  under  Penn- 
sylvania law,  mechanic's  lien  is  entitled  to  priority  in  bankruptcy  over 
mortgage  of  corporation  executed  prior  to  lien,  but  given  to  secure  bonds 
issued  after  lien  and  delivered  to  single  creditor  to  secure  past  indebt- 
edness, and  lien  creditor  was  not  estopped  to  claim  priority;  In  re 
Bement,  172  Fed.  100,  96  C.  C.  A.  412,  holding  under  Wisconsin  Stat- 
utes, 1898,  §  2312,  unfiled  conditional  contract  of  sale  is  void  as  against 
trustee  in  bankruptcy;  Qoodnough  Mercantile  etc.  Co.  v.  Galloway, 
171  Fed.  950,  holding  bill  of  sale,  assignments,  lumber  contract,  and 
indorsements  thereon  made  within  four  months  of  bankruptcy  to  cany 
out  prior  agreement  for  security  for  advances  and  supplies,  which  was 
made  more  than  eight  months  before  bankruptcy,  are  not  void;  In  re 
Beachy  &  Co.,  170  Fed.  827,  holding  trustee  in  bankruptcy  cannot 
enforce  in  bankruptcy  proceeding,  right  of  action  given  to  creditor 
by  Kurd's  Revised  Statutes  of  Illinois,  1908,  c.  32,  §  16,  to  enforce 
stockholder's  liability;  In  re  Braselton,  169  Fed.  962,  holding  vendor 
under  unrecorded  conditional  sale  contract  is  not  entitled  to  allowance 
of  claim  as  secured  claim,  as  against  subsequent  creditors,  but  is  en- 
titled to  share  equally  with  general  creditors;  Corbitt  Buggy  Co.  v. 
Ricaud,  169  Fed.  936,  95  C.  C.  A.  279,  and  Walter  A.  Wood  Co.  v. 
Eubanks,  169  Fed.  932,  937,  95  C.  C.  A.  273,  both  holding  contract 
to  furnish  goods  to  dealer  who  was  to  hold  proceeds  in  trust  for  seller 
until  payment  was  completed,  although  unrecorded,  is  valid  under  North 
Carolina  laws,  as  against  trustee  in  bankruptcy;  In  re  Cincinnati  Iron 
Store  Co.,  167  Fed.  488,  490,  93  C.  C.  A.  122,  holding  assignments  to 
bank  of  money  to  become  due  to  bridge  company  under  particular  con- 
tract as  security  for  loans  were  valid  against  company's  trustee  in  bank- 
ruptcy; In  re  Hager,  166  Fed.  973,  974,  holding  under  Iowa  law  and 
decisions,  trustee  in  bankruptcy  does  not  take  title  to  property  in  pos- 
session of  bankrupt  under  unrecorded  conditional  sale  contract;  In  re 
Fish  Bros.  Wagon  Co.,  164  Fed.  554,  26  L.  B.  A.  (N.  S.)  438,  90  C.  C.  A. 
427,  holding  under  Kansas  law,  creditors  obtained  right  under  general 
assignment  to  have  property  of  bankrupt  subjected  to  payment  of  their 
debts  to  exclusion  of  vendor  under  unrecorded  conditional  sale  contract, 
which  right  may  be  enforced  by  trustee  in  bankruptcy  under  section 
67b  of  Bankruptcy  Act ;  In  re  Pittsburg  Drug  Co.,  164  Fed.  485,  holding 
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under  Bankruptcy  Act,  §  64b,  and  Act  of  Pennsylvania  of  1836,  §  83, 
landlord  is  entitled  to  priority  for  one  year's  rent  from  proceeds  of 
property,  although  no  execution  has  been  levied  thereOn,  where  receiver 
of  lessee  has  been  notified  of  claim ;  Pridmore  v.  Puffer  Mfg.  Co.,  163 
Fed.  498,  499,  500,  90  C.  C.  A.  42,  holding  vendor  is  entitled  to  recover 
property  shipped  to  bankrupt  but  not  delivered,  and  taken  from  posses- 
sion of  railroad  from  receiver,  but  not  yet  unpacked  when  trustee  in 
bankruptcy  was  appointed;  In  re  Grainger,  160  Fed.  73,  74,  87  C.  C.  A. 
225,  holding  chattel  mortgage  on  property  not  enumerated  in  Cali- 
fornia Civil  Code,  §  2955,  and  recorded  prior  to  adjudication,  valid 
against  trustee  in  bankruptcy;  In  re  Otto  F.  Lange  Co.,  159  Fed.  589, 
holding  under  section  64a,  Bankruptcy  Act,  trustee  in  bankruptcy  of 
cigarette  dealer  must  pay  tax  imposed  by  Iowa  Code,  §  5006,  on  cip:- 
arette  dealers;  Mishawaka  .Woolen  Mfg.  Co.  v.  Smith,  158  Fed.  887, 
holding  under  Wisconsin  law,  vendor  under  implied  conditional  contract 
of  sale  has  right  to  property  superior  to  that  of  trustee  in  bankruptcy; 
Davis  V.  Crompton,  158  Fed.  741,  742,  743,  744,  85  C.  C.  A.  633,  holding 
under  Pennsylvania  law,  right  of  vendor  under  unfiled  conditional  sale 
contract,  is  superior  to  that  of  trustee  in  bankruptcy;  American  Wood 
Working  Mach.  Co.  v.  Norment,  157  Fed.  806,  85  C.  C.  A.  165,  holding 
under  North  Carolina  statute  seller  under  unrecorded  conditional  sale 
contract  has  valid  lien  for  purchase  price;  In  re  Pierce,  157  Fed.  756, 
87  C.  C.  A.  537,  holding  under  North  Dakota  law  right  of  vendor  under 
unfiled  conditional  sale  contract  is  superior  to  that  of  trustee  in  bank- 
ruptcy; Dunlop  V.  Mercer,  156  Fed.  550,  86  C.  C.  A.  435,  holding  under 
Minnesota  law  unfiled  contract  of  conditional  sale  is  valid  against 
trustee  in  bankruptcy;  In  re  Loveland,  155  Fed.  841,  84  C.  C.  A.  72, 
holding  is  valid  lien  for  full  amount  of  debt,  increased  by  indorse- 
ments on  mortgage  note,  as  against  mortgagor's  trustee  in  bankruptcy 
under  Massachusetts  law  and  provisions  of  Bankruptcy  Act;  Hanson 
V.  W.  L.  Blake  &  Co.,  155  Fed.  350,  holding  claimant  has  no  equitable 
lien  against  trustee  in  bankruptcy  under  unrecorded  chattel  mortgage; 
In  re  Doran,  154  Fed.  471,  83  C.  C.  A.  265,  holding  under  Kentucky 
law  chattel  mortgage  recorded  prior  to  filing  of  petition  in  bankruptcy 
is  valid  against  general  creditors;  In  re  £.  M.  Newton  &  Co.f  153  Fed. 
844,  845,  83  C.  C.  A.  23,  holding  under  Arkansas  law  unrecorded  condi- 
tional sale  contract  is  valid  against  trustee  in  bankruptcy,  although 
providing  vendee  may  sell  property  .in  usual  course  of  business;  Atchi- 
son, T.  &  S.  P.  Ry.  Co.  V.  Hurley,  152  Fed.  509,  510,  82  C.  C.  A.  453, 
holding  advances  by  railroad  in  payment  for  coal  to  be  delivered  under 
contract  when  mined  was  valid  pledge  of  coal  as  against  trustee  in 
bankruptcy  assuming  performance  of  contract;  In  re  Reynolds,  153  Fed. 
298,  holding  while  under  Arkansas  law,  bill  of  sale  of  merchant's  stock, 
fixtures,  storehouse,  and  lot,  which  is  in  fact  mortgage  made  within 
four  months  of  bankruptcy  is  not  void  in  so  far  as  it  affects  fixtures  and 
ZIX— 44 
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real  estate  as  to  creditors,  it  is  void  as  preference  under  section  60b  of 
Bankruptcy  Act  as  amended  in  1903;  In  re  Ybungstrom,  153  Fed.  104, 
82  C.  €.  A.  232,  holding  homestead,  not  of  record  when  petition  in  bank- 
ruptcy was  filed  or  at  time  of  adjudication,  is  not  exempt  under  State 
law,  nor  under  Bankruptcy  Act,  §§6,  21,  70a;  Coder  y.  Arts,  152  Fed. 
950,  16  L.  B.  A.  (N.  S.)  372,  82  C.  C.  A.  91,  holding  mortgagee  of 
proi)erty  sold  free  from  liens  by  trustee  in  bankruptcy  is  entitled  to 
payment  of  interest  upon  mortgage  debt  as  well  as  principal,  where 
proceeds  are  sufficient ;  In  re  Great  Western  Mfg.  Co.,  152  Fed.  125,  81 
C.  C.  A.  341,  holding  under  Nebraska  law  unfiled  conditional  sale  con- 
tract is  valid  against  trustee  in  bankruptcy;  In  re  Chantler  Cloak  & 
Suit  Co.,  151  Fed.  952,  holding  chattel  mortgage  on  property  to  be 
purchased  by  mortgagor,  given  to  secure  mortgagee  as  guarantor  of 
purchase  price,  is  valid  against  mortgagor's  trustee  in  bankruptcy; 
In  re  Fabian,  151  Fed.  950,  951,  holding  unrecorded  contract  of  bail- 
ment is  valid  against  bailee's  trustee  in  bankruptcy;  Mason  v.  Wolko- 
wich,  150  Fed.  702,  703,  10  L.  R.  A.  (N.  S.)  765,  80  C.  C.  A.  435,  Dis- 
trict Court  has  jurisdiction  to  compel  payment  of  proceeds  of  sale  of 
bankrupt's  assets  to  trustee,  and  its  decision  is  reviewable  on  appeal; 
In  re  Blake,  150  Fed.  283,  80  C.  C.  A.  167,  where  several  banks  agreed 
to  suppress  bidding  for  county  funds  by  apportioning  funds  obtained 
by  successful  bidder,  bankruptcy  trustee  of  latter  cannot  recover  funds 
in  possession  of  another  of  banks;  E.  Eppstein  &  Co.  v.  Wilson,  149 
Fed.  198,  79  C.  C.  A.  155,  failure  to  record  chattel  mortgage  does  not 
affect  its  validity  between  parties,  against  general  creditors  or  in- 
valid! ate  it  against  trustee  of  mortgagor;  Lindeke  v.  Associates  Realty 
Co.,  146  Fed.  639,  77  C.  C.  A.  56,  where  notice  to  quit  served  on  cor- 
poration tenant,  its  subsequent  adjudication  as  bankrupt  did  not  affect 
efficacy  of  notice;  In  re  Salmon,  145  Fed.  653,  where  several  banks 
entered  into  agreement  to  suppress  bidding  for  county  funds,  by  ap- 
portioning funds  obtained  by  successful  bidder,  on  bankruptcy  of 
successful  bidder,  county  could  recover  funds  in  possession  of- another  of 
banks  as  against  bankrupt's  general  creditors ;  Lyttle  v.  National  Surety 
Co.,  43  App.  D.  C.  141,  holding  surety  company's  lien  on  fund  paid  to  re- 
ceiver of  public  contractor  by  United  States  is  valid  as  against  trustee 
in  bankruptcy;  Aetna  Ins.  Co.  v.  Evans,  57  Fla.  344,  49  South.  62, 
holding  garnishments  served  more  than  four  months  before  bankruptcy 
are  unaffected  by  section  67f  of  Bankruptcy  Act  and  judgment  creditors 
are  entitled  to  amounts  of  judgments  against  insurance  company  as 
garnishee,  as  against  trustee  in  bankruptcy;  Coggan  v.  Ward,  215 
Mass.  16,  102  N.  E.  338,  holding  unrecorded  bill  of  sale,  which  is  in 
fact  mortgage,  is  valid  as  against  trustee  in  bankruptcy;  Marine  Sav- 
ings Bank  v.  Norton,  160  Mich.  624,  625,  125  N.  W.  758,  aUowing 
reformation  of  mortgage  where  after-acquired  property  clause  was 
oTiiittcd  by  mutual  mistake,  as  against  objection  of  trustee  in  bank- 
ruptcy; Morning  Telegraph  Pub.  Co.  v.  S.  B.  Hutchinson  Co.,  146  Mich.  44, 
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8  L,  R  A.  (M.  S.)  1232,  109  N.  W.  44,  holding  adverse  claimant  may 
maintain  iqplevin  iu  State  court  for  property  of  bankrupt  in  bands  of 
trustee  for  creditors  at  time  subpoena  in  bankruptcy  proceedings  was 
served ;  First  Nat.  Bank  of  Albuquerque  v.  Haverkampf ,  16  N.  M.  517, 
121  Pac.  38,  holding  under  Comp.  Laws  1897,  §  2361,  unrecorded  chattel 
mortgage  is  valid  lien  against  general  creditors;  Jones  v.  Springer,  15 
N.  M.  107,  103  Pac.  267,  holding  purchaser  of  attached  property  of 
bankrupt  at  sale  by  State  during  pendency  of  bankruptcy  proceedings 
of  which  purchaser  had  no  notice  is  valid,  and  trustee  in  bankruptcy  must 
take  proceeds  in  lieu  of  property  sold;  Godwin  v.  Murchason  Nat.  Bank, 
145  N.  C.  326, 59  S.  E.  156,  holding  agreement  made  by  bankrupt  more  than 
four  montfis  before  bankruptcy  to  deliver  to  bank  bonds  to  be  received 
under  land  contract  in  consideration  of  present  loan  is  present  equitable 
assignment  6f  bonds,  and  is  valid  though  delivery  of  bonds  was  within 
four  months*  period;  United  Nat.  Bank  v.  Tappan,  33  R.  I.  28,  79  Atl. 
956,  holding  pledgers  of  stock  as  security  for  margins  to  broker,  who 
repledged  them  to  bank,  are  entitled  to  subrogation  to  bank's  claim  as  to 
balance  of  proceeds  after  payment  of  their  debts,  as  against  trustee 
in  bankruptcy ;  Malmo  v.  Shubart,  79  Wash.  536,  140  Pac.  570,  holding 
under  statute  (Rem.  &  Bal.  Code,  §  3670),  unrecorded  conditional  sale 
contract  is  good  as  against  receiver  representing  subsequent  general 
creditors ;  Sumner  Iron  Works  v.  Wolten,  61  Wash.  692,  112  Pac.  1110, 
liolding  vendor  under  conditional  sale  contract  has  title  enforceable 
against  receiver  of  purchaser,  and  filing  of  claim  with  receiver  is  not 
waived  of  rights  under  contract;  Mishawaka  Woolen  Mfg.  Co.  v.  Teas- 
dale,  145  Wis.  77,  129  N.  W.  672,  holding  unfiled  contract  of  condi- 
tional sale  void  as  against  buyers'  assignee  for  benefit  of  creditors; 
dissenting  opinion  in  Bunday  v.  Huntington,  224  Fed.  855,  140  C.  C.  A. 
415,  majority  holding  executory  contract  of  sale  requiring  buyer  to  in- 
sure property  for  benefit  of  seller  was  superseded  by  chattel  mortgage 
omitting  such  provision,  and  pa3anent  of  insurance  money  by  insolvent 
buyer  to  seller  is  void  as  preference ;  dissenting  opinion  in  Consolidated 
Arizona  Smelting  Co.  v.  Hinchman,  212  Fed.  834,  129  CL  C.  A.  267, 
majority  holding  purcliaser  from  assignee  of  purchaser  under  original 
contract  of  sale  of  mining  properties,  pursuant  to  order  of  bankruptcy 
court  on  bankruptcy  of  assignee,  is  not  bound  to  operate  properties 
and  pay  vendor  percentage  of  net  profits  as  required  by  contract  of  sale, 
although  he  had  notice  of  agreements ;  dissenting  opinion  in  Fourth  St. 
Nat.  Bank  v.  Millbourne  Mills  Co.'s  Trustee,  172  Fed.  189,  80  L.  R.  A, 
(N.  S.)  552,  96  C.  C.  A.  629,  majority  holding  pledge  of  certificates 
for  grain  was  not  such  delivery  of  goods  under  Pennsylvania  law  as 
to  pass  title  to  trustee  in  bankruptcy;  In  re  Rohrer,  186  Fed.  1002,  In 
re  Levin,  176  Fed.  179,  99  C.  C.  A.  531,  Ross  v.  Stroh,  165  Fed.  631, 
91  C.  C.  A.  616,  Skewis  v.  Barthell,  and  Smith  v.  Goodwin,  145  N.  C. 
246,  58  S.  £.  1091,  all  aiguendo. 
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Explained  in  Clay  t.  Waters,  178  Fed.  394,  21  AiUL  Oas.  897,  101 
C.  C.  A.  645,  holding  filing  of  petition  in  bankruptcy  and  adjudication 
is  injunction  by  court  against  interference  with  proimrty  and  such  in- 
terference is  contempt. 

Distii^nished  in  Security  Warehousing  Co.  v.  Hand,  206  U.  S.  423, 
424,  11  Axm.  Oa&  789,  61  L.  Ed.  1122,  27  Sup.  Ct.  720,  holding  under 
Wisconsin  law  no  valid  pledge  or  equitable  lien  on  merchandise  existed 
in  favor  of  holders  of  warehouse  receipts,  as  against  trustee  in  bank- 
ruptcy; General  Electric  Go.  v.  Richardson,  228  Fed.  761,  holding  vendor 
of  electrical  apparatus  to  general  contractors  under '  contract  reserving 
title  until  payment  was  made  has  no  lien  upon  unpaid  balance  of  c<m- 
tract  price  for  building  completed  by  receivers  of  insolvent  contractors; 
In  re  Fitzhugh  Hall  Amusement  Co.,  228  Fed.  170,  171,  holding  under 
amendment  of  1910  to  Bankruptcy  Act,  §47a  (2)  trustee  has  rights  of 
lien  creditor  to  property  in  possession  of  bankrupt  under  conditional 
sale  contract;  In  re  Cooper's  Estate,  226  Fed.  319,  320,  holding  under 
Iowa  Code,  §  2906,  providing  that  unrecorded  chattel  mortgage  is  void, 
against  creditors,  and  Bankruptcy  Act  of  1910,  vesting  trustee  with 
powers  of  lien  creditor,  claims  of  vendor  of  personalty  of  lien  for  price 
under  unrecorded  mortgage,  is  void  as  against  trustee  in  bankruptcy; 
In  re  T.  H.  Bunch  Commission  Co.,  225  Fed.  248,  holding  under  amend- 
ments of  1903  and  1910  to  Bankruptcy  Act  of  1898,  mortgage  required 
by  Arkansas  statute  to  be  recorded  to  be  good  against  subsequent  pur- 
chasers or  lien  creditors  must  be  treated  as  made  when  filed,  and  when 
not  filed  until  within  four  months  of  bankruptcy  is  not  good  against 
trustee ;  Potter  Mfg.  Co.  v.  Arthur,  220  Fed.  846,  847,  Ann.  Ca&  1916A, 
1268,  136  C.  e.  A.  589,  holding  under  Ohio  statute  (Gen.  Code,  §  8568), 
and  amendment  of  1910  to  section  47a  (2)  of  Bankruptcy  Act,  vendor's 
title  under  unrecorded  conditional  sale  contract  is  void  as  against  trus- 
tee in  bankruptcy;  In  re  Palmer,  218  Fed.  76,  77,  holding  under  New 
York  law,  unfiled  chattel  mortgage  is  void  as  to  creditors,  and  trus- 
tee may  take  advantage  of  nonfiling  although  mortgagor  could  not; 
In  re  Pittsburg-Big  Muddy  Coal  Co.,  215  Fed.  704,  705,  132  C.  C.  A.  81, 
holding  under  amendment  of  1910  to  Bankruptcy  Act,  trustee  in  bank- 
ruptcy may  defend  against  voidable  chattel  mortgage,  although  there 
is  not  in  fact  creditor  holding  lien  on  chattels;  In  re  Social  Circle 
Cotton  Mills,  213  Fed.  995,  holding  under  amendment  of  1910,  to  Bank- 
ruptcy Act,  right  of  trustee  in  bankruptcy  to  property  in  possession 
of  bankrupt  is  superior  to  that  of  mortgagee  under  unrecorded  mort- 
gage; In  re  Johnson,  212  Fed.  314,  holding  under  Bankruptcy  Act  as 
amended  in  1910,  trustee  in  bankruptcy  representing  creditors  against 
whom  conditional  sale  is  void  because  not  filed  until  after  they  had 
extended  credit,  is  entitled  to  property  as  against  seller;  In  re  Lane 
Lumber  Co.,  210  Fed.  83,  holding  under  Idaho  law  and  Bankruptcy  Act 
as  amended  in  1910,  unfiled  vendor's  lien  on  real  property  is  valid  as 
against  vendee's  trustee  in  bankruptcy;  Carey  t.  Donohaei  209  Fed.  333, 
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335,  126  C.  C.  A.  254,  holding  tinder  Revised  Statutes  of  Ohio  1908, 
§  4134,  requiring  transfers  of  real  property  to  be  recorded,  recovery  of 
preference  is  not  barred  by  four  months'  provisions  of  sections  60a 
and  60b  of  Bankraptcy  Act,  wheare  conveyance  was  made  more  than 
four  months  before  filing  of  petition  in  bankraptcy,  bnt  was  recorded 
within  fo<ir  months;  Pacific  State  Bank  v.  Coats,  205  Fed.  622,  123 
C.  C.  A.  634,  holding  imder  Bankruptcy  Act  as  amended  in  1910  trus- 
tee in  bankruptcy  may  contest  validity  of  mortgage  covering  bankrupt 
corporation's  real  and  personal  property;  Kiskadden  v.  Steinle,  203 
Fed.  379,  121  C.  C.  A.  559,  holding  under  Ohio  law,  partners  organizing 
corporation  to  which  partnership  property  is  transferred  in  exchange 
for  stock,  are  debtors  to  corporation  for  unpaid  balance,  and  trustee 
in  bankruptcy  of  corporation  may  enforce  such  liability  for  benefit  of 
general  creditors;  Ward  v.  First  Nat.  Bank  of  Ironton,  Ohio,  202  Fed. 
614,  120  0.  C.  A.  655,  holding  bank  has  equitable  lien  on  proceeds  of 
insurance  policies,  where  bp.nk  lends  money  on  lumber  pledged  as  secu- 
rity which  is  insured  for  its  benefit,  and  lien  is  not  waived  by  de- 
liveiy  of  policies  to  receiver  of  bankrupt  for  collection;  In  re  Ejreuger, 
199  Fed.  367,  holding  under  amendment  of  1910  to  Bankruptcy  Act 
seller  of  property  under  conditional  sale  contract,  unrecorded,  which, 
under  Kentucky  law,  operates  as  chattel  mortgage,  cannot  recover  prop- 
erty from  trustee  in  bankruptcy;  In  re  Whatley  Bros.,  199  Fed.  327, 
holding  under  provisions  of  Georgia  statutes  and  amendment  of  1910 
to  Bankruptcy  Act,  person  induced  to  sell  property  to  bankrupt  through 
latter 's  fraud  cannot  reclaim  goods  from  bankrupt's  trustee;  In  re 
Farmers'  Supply  Co.,  196  Fed.  994,  holding  under  amendment  of  1910 
to  Bankruptcy  Act  and  provisions  of  Georgia  Civil  Code  1910,  §  3319, 
rights  of  trustee  to  property  in  possession  of  bankrupt  under  unrecorded 
conditional  sale  contract  are  superior  to  that  of  seller;  In  re  Hartdagen, 
189  Fed  548,  549,  holding  contract  of  sale  between  manufacturer  and 
dealer  whereby  title  passes  to  dealer,  but  property  is  to  be  held  in  trust 
until  price  is  paid,  is  void  under  Pennsylvania  law  as  to  dealer's  credi- 
tors, and  as  to*truatee  in  bankruptcy  who  may  take  possession  of  prop- 
erty as  against  manufacturer;  In  re  Hammond,  188  Fed.  1021,  holding 
chattel  mortgage«<^ermitting  mortgagor  to  retain  possession  with  power  ^ 
of  sale,  good  be^een  parties,  although  void  as  to  creditors  under  Ohio 
lair,  does  not,  under  Bankruptcy  Act  as  amended  in  1910,  give  mort- 
gagee lien  against  trustee  in  bankruptcy,  although  mortgage  was  exe- 
cuted prior  to  amendment;  Foerstner  v.  Citizens'  Savings  etc.  Co.,  186 
Fed.  3,  6,  108  C.  C.  A.  267,  holding  chattel  mortgage  not  executed  in 
manner  and  form  required  by  Ohio  statute,  does  not  pass  title  nor 
create  Hen,  and  holder  not  having  instituted  suit  for  reformation  of 
mortgage  prior  to  bankruptcy  of  mortgagor,  title  passes  to  trustee  in 
bankruptcy  as  against  mortgagee;  In  re  Hurley,  185  Fed.  853,  854, 
where  chattel  mortgage  covering  after-acquired  property  is  void  under 
local  law  except  between  parties,  trustee  in  bankruptcy  of  mortgagor 
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does  not  take  subject  to  lien  of  mortgagee  as  against  such  after-acquired 
property;  Cincinnati  Equipment  Co.  v.  Degnan,  184  Fed.  842,  843,  107 
C.  C.  A.  158,  holding  under  Ohio  Rev.  Stats.,  §4155-2,  conditional 
sale  of  property  to  corporation  without  complying  with  requirements 
of  act  is  void  as  against  receiver  for  corporation  appointed  by  Federal 
court  for  benefit  of  creditors,  and  right  of  receiver  to  contest  validity 
of  sale  does  not  depend  upon  degree  of  insolvency;  In  re  Faulkner, 
181  Fed.  983,  holding  under  Connecticut  law  purchaser  under  condi- 
tional sale  contract,  not  recorded,  has  absolute  title  which  passes  to  his 
trustee  in  bankruptcy;  Hamilton  v.  David  C.  Beggs  Co.,  179  Fed.  951, 
952,  holding  under  Ohio  law  vendor  under  conditional  sale  contract, 
not  recorded,  is  not  entitled  to  recover  property  as  against  receiver 
appointed  by  Federal  court  in  equity  suit,  but  is  entitled  to  prove  claim 
and  share  with  other  creditors;  First  Nat.  Bank  of  Pittsburgh,  Pa.,  v. 
Guarantee  Title  etc.  Co.,  178  Fed.  190,  101  C.  0.  A.  507,  holding  under 
Pennsylvania  law,  bill  of  sale  of  personal  property,  absolute  in  form, 
but  in  fact  given  to  secure  indebtedness,  is  invalid  against  receiver 
appointed  under  State  law,  and  as  against  trustee  in  bankruptcy  acquir- 
ing title  from  receiver;  In  re  McDonald,  173  Fed.  101,  102,  holding 
under  Mass.  Rev.  Laws  1902,  c.  198,  §  1,  and  Bankruptcy  Act  of  1898, 
c.  541,  §  67a,  unrecorded  chattel  mortgage  is  invalid  as  against  trustee 
in  bankruptcy;  Fourth  St.  Nat.  Bank  v.  Millboume  Mills  Co.'s  Trus- 
tee, 172  Fed.  178,  180,  30  L.  B.  A.  (N.  S.)  662,  96  C.  C.  A.  629  (affirm- 
ing In  re  Millbourne  Mills  Co.,  162  Fed.  989,  990),  holding  pledge  of 
certificates  for  grain  was  not  such  delivery  of  goods  under  Pennsyl- 
vania law  as  to  pass  title  to  trustee  in  bankruptcy;  In  re  Gcbbie  &  Co., 
167  Fed.  618,  holding  contract  between  creditor  and  book-publishing: 
corporation  did  not  constitute  sale  or  pledge  of  books  in  specified  room 
on  premises,  as  against  execution  creditors  under  Pennsylvania  law,  and 
title  to  books  passed  to  trustee  in  bankruptcy;  In  re  Christopher  Baily 
&  Son,  166  Fed.  985,  holding  transfer  of  property  to  maker  of  accom- 
modation note  as  security  is  void  as  preference,  where  transfer  was 
made  within  four  months  of  bankruptcy  and  at  time  whAB.  bMikrapt 
was  insolvent;  In  re  Hickerson,  162  Fed.  353,  holding  trustee  in  bank- 
ruptcy may  contest  mortgage  given  on  stock  of  goods  to  secure  past 
indebtedness  withheld  from  record  nearly  year,  and  until  within  few 
days  of  bankruptcy;  In  re  Standard  Tel.  etc.  Co.,  157  Fed.  Ill,  holding 
trustee  in  bankruptcy  may,  under  Wisconsin  law,  attack  validity  of 
chattel  mortgage  of  corporation  stipulating  that  mortgagor  may  retain 
possession  of  mortgaged  property;  In  re  Burt,  155  Fed.  268,  holding 
under  Pennsylvania  law  title  to  property  in  possession  of  bankrapt 
under  contract  of  conditional  sale  passes  to  trustee  in  bankruptcy; 
In  re  Perkins,  155  Fed.  241,  holding  under  Maine  law  and  Bankruptcy 
Act,  fraudulent  conditional  sale  contracts  were  ineffective  to  prevent 
passing  of  title  to  property  in  possession  of  bankrupt  to  trustee  in 
bankruptcy;  In  re  George  0.  Hassam  &  Son,  153  Fed.  934,  holding 
unrecorded  conditional  sale  contract  with  provisions  printed  on  back 
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authorizing  resale  in  eonrse  of  business  was  fraudulent  and  title  to 
property  passed  to  trustee  in  bankruptcy;  Bradley,  Alderson  &  Co.  v. 
MeAfee,  149^  Fed.  258,  holding  contract  relating  to  certain  goods  in 
bankrupt 's  possession  was  contract  of  conditional  sale  and  not  of  agency, 
and  void  as  against  trustee  and  creditors  for  failure  to  record;  In  re 
Doran,  148  Fed.  328,  329,  330,  under  Ky.  Stats.  1903,  §  496,  mortgat^o 
withheld  from  record  until  just  prior  to  mortgagor's  bankruptcy ,  is 
not  lien  as  against  creditors  whose  claims  originated  while  it  was  so 
withheld;  Sparks  v.  Weatherly,  176  Ala.  329,  58  South.  282,  holding 
under  Bankruptcy  Act  as  amended  in  1910,  trustee  in  bankruptcy  may 
not  sue  to  recover  land  conveyed  by  bankrupt  prior  to  adjudication  in 
bankruptcy  on  mere  ground  that  deed  was  Qot  recorded;  Tube  City 
Min.  etc.  Co.  v.  Otterson,  16  Ariz.  316,  146  Pac.  207,  holding  Bank- 
ruptcy Act  does  not  avoid  lien  for  labor  preserved  and  enforced  by 
legal  proceedings,  especially  where  lien  attached  more  than  eight  months 
before  bankruptcy,  and  action  to  foreclose  lien  was  commenced  prior 
to  bankruptcy;  Dulany  v.  Morse,  39  App.  D.  C.  532,  holding  right  of 
trustee  in  bankruptcy,  under  sections  70e  and  67a  and  67b  of  Bank- 
ruptcy Act  as  amended  in  1903,  to  set  aside  transfer  void  against  credi- 
tors under  local  recording  statute  is  not  affected  by  fact  that  transfer 
is  binding  between  parties;  Hough  v.  City  of  North  Adams,  196  Mass. 
292,  82  N.  E.  48,  holding  record  of  adjudication  in  bankruptcy  and 
appointment  of  trustee  in  registry  of  deeds  in  district  in  which  land 
is  situated  is  constructive  notice  to  tax  assessor  that  title  had  passed 
out  of  bankrupt;  Christopherson  v.  Harrington,  118  Minn.  46,  41  L.  B.  A. 
(N.  8.)  276,  136  N.  W.  290,  holding  vendor  under  executory  contract 
for  sale  of  land  to  bankrupt  may  serve  notice  upon  bankrupt  for  ter- 
mination of  contract  for  default  in  payment  of  purchase  price  in  inter- 
val  between  adjudication  in  bankruptcy  and  appointment  of  trustee; 
Skilton  V.  Codington,  186  N.  Y.  89,  77  N.  E.  792,  where  chattel  mort- 
gage not  filed  for  five  years  after  it  was  executed,  it  was  void  as  to 
mortgagor's  simple  creditors  whose  claims  accrued  prior  to  filing;  Hin- 
ton  V.  Williams,  170  N.  C.  116,  117,  86  S.  E.  994,  995,  holding  under 
Revisal  1905,  requiring  conditional  sale  contracts  to  be  registered,  and 
under  Bankruptcy  Act  of  1898  as  amended  in  1910  giving  trustee  in 
bankruptcy  rights  of  lien  creditor,  seller  under  unrecorded  conditional 
sale  contract  cannot  recover  property  sold  by  trustee  of  bankrupt 
buyer;  Utah  Ajssn.  of  Credit  Men  v.  Boyle  Furniture  Co.,  39  Utah,  525, 
117  Pac.  802,  holding  in  action  by  bankrupt's  trustee  to  recover  alleged 
prefereiice,  it  was  error  to  admit  testimony  of  bankrupt  as  to  value  of 
real  estate  conveyed  to  his  wife  nearly  year  prior  to  bankruptcy,  where 
wife  was  not  party  to  proceeding;  Union  Trust  Co.  v.  Amery,  67  Wash. 
5,  120  Pac.  541,  holding  trustee  in  bankruptcy  of  corporation  suing  its 
president  for  fraud  in  selling  capital  stock  to  corporation  and  obtain- 
ing pay  therefor  from  corporate  funds,  need  not  allege  that  there  were 
creditors  when  wrongful  act  was  committed;  dissenting  opinion  in  In  re 
Lee,  182  Fed  589,  105  C.  C.  A.  117,  majority  holding  person  lending 
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money  to  discharge  encumbrance  on  property  with  tmderstanding  that 
he  is  to  have  first  lien,  is  subrogated  to  rights  of  first  encumbrancer 
whose  debt  has  been  paid,  not  only  as  against  borrower,  but  as  against 
trustee  in  bankruptcy. 

Validity  of  conditional  sale  contract  as  against  vendee's  receiver, 
assignee  for  benefit  of  creditors  or  trustee  in  bankruptcy.  Note, 
Ann.  Oas.  1916A,  126S. 

Right  of  vendor  under  conditional  sale  as  affected  by  bankruptcy 
of  purcliaser.    Note,  38  L.  B.  A.  (N.  S.)  555,  556. 

Right  of  one  leaving  chattels  in  another's  possession  as  against 
latter 's  vendees  or  creditors.    Note,  25  L.  R.  A.  (N.  S.)  782. 

Questions  of  State  law  as  to  which  State  court  decisions  most  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  416. 

Trustee  in  bankruptcy  may,  by  summary  proceeding  under  bankrtiptcy 
law,  take  property  out  of  hands  of  bankrupt  or  anyone  holding  it  for  him, 
without  resorting  to  action  at  law  or  to  proceedings  in  chancery. 

Approved  in  Rode  v.  Phipps,  195  Fed.  418,  115  C.  C.  A.  316,  hold- 
ing intervention  in  bankruptcy  proceeding  to  assert  lien  and  to  claim 
ownership  to  property  in  hands  of  trustee  is  controversy  in  bankruptcy 
within  section  24a  of  Bankruptcy  Act;  In  "re  Alexander,  193  Fed.  752, 
where  attorney  of  bankrupt  sold  certain  assets  and  purchaser  volun- 
tarily appeared  in  proceeding  to  set  aside  such  sale,  neither  attorney 
nor  purchaser  could  thereafter  object  to  jurisdiction  of  court  to  set 
aside  sale  by  sumiuary  proceeding;  In  re  FarreH,  176  Fed.  508,  100 
C.  C.  A.  63,  holding  decision  denying  summary  order  to  compel  bank- 
rupt's assignee  to  turn  over  bankrupt's  assets  to  trustee,  is  reviewable 
by  petition  to  revise  under  section  24b  of  Bankruptcy  Act;  In  re  Hay- 
den,  172  Fed.  625,  holding  referee  in  bankruptcy  has  jurisdiction  to 
determine  whether  claim  is  adverse,  but  upon  finding  it  is  adverse,  is 
without  jurisdiction  to  determine  claim  in  summary  proceeding;  Ayers 
V.  Farwell,  196  Mass.  351,  82  N.  E.  36,  holding  State  court  has  juris- 
diction of  action  in  replevin  to  recover  property  in  bankrupt's  posses- 
sion brought  after  adjudication  in  bankruptcy  but  before  appointment 
of  trustee;  John  Agnew  Co.  v.  Board  of  Education  of  Paterson,  83 
N.  J.  Eq.  65,  89  Atl.  1053,  holding  order  of  bankruptcy  court  appoint- 
ing general  receiver  of  bankrupt's  estate,  directing  delivery  of  bank- 
rupt's property  to  him,  and  enjoining  transfers  or  other  interference 
with  his  property  is  sequestration  of  estate  and  prevents  creation  of 
new  liens,  and  laborers  must  be  referred  to  bankruptcy  court  for 
remedy. 

Distinguished  in  Coder  v.  Arts,  213  U.  S.  235,  16  Ann.  Oas.  1008,  58 
L.  Ed.  777,  29  Sup.  Ct.  436,  holding  creditor  asserting  claim  upon  notes 
and  right  to  have  assets  so  administered  and  paid  as  to  recognize  valid- 
ity of  lien  for  security  of  his  claim  institutes  proceeding  in  bankruptcy, 
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and  appeal  lies  under  Bection  25a  (3)  to  Circuit  Court  of  Appeals  and 
under  sectiou  25b  appeal  also  lies  to  Supreme  Court;  In  re  Zotti,  186 
Fed.  85,  Ann.  Caa.  1914A,  240,  108  C.  C.  A.  196,  holding  trustee  in 
bankruptcy  cannot  recover  from  bank  amount  of  checks  paid  to  deposi- 
tor in  ignorance  of  filing  of  petition  in  bankruptcy  on  day  before. 

Miscellaneous.  Cited  in  Looser  v.  Savings  Deposit  Bank  etc.  Co., 
163  Fed.  216,  89  C.  C.  A.  642,  holding  judgment  of  bankruptcy  couil: 
determining  claim  of  chattel  mortgagee  to  assets  in  hands  of  trustee  is 
controversy  arising  in  bankruptcy  and  reviewable  by  appeal  under  sec- 
tion 24a  of  Bankruptcy  Act;  Linstroth  Wagon  Co.  v.  Ballew,  149  Fed. 
965,  8  L.  E.  A.  (N.  S.)  1204,  79  C.  C.  A.  470,  bankruptcy  petition  filed 
after  action  begun  in  State  court  to  recover  personal  property  does  not 
affect  jurisdiction  of  State  court,  whose  judgment  is  conclusive  against 
tmstee. 

201  U.  8.  354-359,  50  L.  Ed.  786,  26  Sup.  Ct.  476,  UNITED  STATES  Y. 
DOWNING. 

TaiUr  Act  of  1897,  paragraph  97,  covera  articleB  wliich  are  suaceptible 
of  decoration,  and  not  articles  decorated  or  not  decorated,  irrespectlTe  of 
their  capability  of  decoration. 

Approved  in  United  States  v.  Behrend,  167  Fed.  318,  92  C.  C.  A.  629, 
holding  retort  settings,  which  are  firebrick,  and  are  articles  which  can 
be  but  never  are  decorated,  are  not  within  paragraph  97  of  Tariff  Act 
^of  1897. 

Distinguished  in  0.  G.  Hempstead  &  Son  v.  United  States,  158  Fed. 
685,  586,  86  C.  C.  A.  42,  holding  microscope  slides  cannot  be  excluded 
from  provision  of  Tariff  Act  1897,  c.  11,  §  1,  Schedule  B,  par.  100,  ro- 
tating to  articles  of  glass,  filled  or  unfilled  on  ground  that  paragrapli 
applies  on^  tp  containers. 

201  XT.  8.  369-371,  60  L.  Ed.  788,  26  Sop.  Ot.  473,  80PEB.  v.  LAWBENOE 
BEOS.  CO. 

Fonrteentb  Amendment  does  not  preclude  State  from  enacting  statntes 
9f  limitation  operating  prospectively,  defining  disselzen,  and  declaring  that 
mch  disseisin  continued  for  specified  period,  bars  action  for  land. 

Approved  in  Montoya  v.  Gonzales,  232  U.  S.  378,  68  L.  Ed.  660,  34 
Sup.  Ct.  413,  upholding  statute  of  New  Mexico  (Comp.  Laws  New 
Mexico  1897,  §  2937)  declaring  possession  for  ten  years,  under  deed  pur- 
porting to  convey  fee  simple,  of  lands  granted  by  Spain,  Mexico,  or 
United  States  gives  title  in  fee  to  land,  where  during  ten  years  no 
claim  is  effectually  prosecuted  in  suit  in  law  or  equity;  Blinn  v.  Nelson. 
222  U.  S.  7,  Ann.  Gas.  1913B,  666,  66  L.  Ed.  68,  32  Sup.  Ct.  1,  uphold- 
ing provision  of  Revised  Laws  of  Massachusetts,  c.  144,  relating  to  dis- 
tribution of  estates,  allowing  only  little  more  than  year  for  recovery 
of  personal  prox)erty  of  person  not  heard  from  for  fourteen  years  and 
presumably  dead;  Reavis  v.  Fianza,  215  U.  S.  22,  64  L.  Ed.  76,  30  Sup. 
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Ct.  1,  holding  provisiou  of  Philippine  Act  of  1902,  o.  1369,  §  45,  applies 
to  possession  maintained  for  sufficient  time  before  and  until  statute 
went  into  effect,  and  Igorrot  has  title  by  prescription  to  mining  lands 
in  Benguet,  Philippine  Islands;  State  v.  King,  64  W.  Va.  609,  63  S.  E. 
494,  upholding  provision  of  Constitution,  art.  XIII,  §  6,  forfeiting  land 
for  nonentry  on  tax-books,  and  act  of  1905,  adding  fourth  class  of  trans- 
ferees, entitled  to  take  forfeited  land,  to  three  classes  specified  in  con- 
stitutional provision. 

Statute  of  limitation  modifying  common  law  as  to  dlsseisia  of  wild 
lands,  changing  existing  rights  and  remedies,  is  not  invalid  because  it  fixes 
period  at  twenty  years  and  allows  statute  to  become  operatiTe  in  five  years. 
Approved-  in  Cummings  v.  Rosenberg,  12  Ariz.  329,  100  Pac.  811, 
liolding  provision  of  Civil  Code  of  1901,  par.  2938,  barring  actions  to 
recover  land  in  peaceable  and  adverse  possession  of  another  after  ten 
years  from  accrual  of  cause  of  action,  operates  upon  rights  of  action 
accruing  before  statute  became  effective,  where  statute  allows  reason- 
able time  for  bringing  such  actions;  Adams  v.  Adams,  211  Mass.  202, 
J)7  N.  E.  984,  upholding  Statutes  1905,  c.  326,  providing  for  distribu- 
tion of  estate  after  fourteen  years  from  date  of  absence  or  disappear- 
ance from  State  of  beneficiary  of  trust  created  by  will,  where  section 
10  expressly  makes  act  retroactively  applicable  to  existing  trustees; 
Mulvey  v.  Boston,  197  Mass.  182,  14  Ann.  Gas.  349,  83  N.  £.  403,  up- 
holding statute  of  limitations  changed  from  six  to  two  years  allowing 
thirty  days  within  which  to  bring  action  already  accrued;  Jacobus  v. 
Colgate,  217  N.  Y,  241,  111  N.  E.  839,  hplding  provision  of  Civil  Code 
of  Procedure,  §  982a,  enacted  in  1913,  creating  new  cause  of  action  for 
injuries  to  real  estate  without  State  is  not  retroactive. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oaa.  1916D,  48. 

Miscellaneous.  Cited  in  Hardin  v.  Cottonwood  Lumber  Co.,  207  U.  S. 
581,  52  L.  Ed.  350,  28  Sup.  Ct.  258,  affirming  judgment  on  authority 
of  principal  case. 

201   IT.    S.    371-377,    50   L.   Ed.    792,    26   Sup.    Ot.    475,    BODBiaUEZ   ▼. 
VIVONI. 

Not  cited. 

201  XT.  S.  378-390,  50  L.  Ed.  7M,  26  Sup.  Ot.  467,  W.  J.  McCAHAK  SXJOAB 

BEFINIKG  OO.  v.  8.  8.  WILDOEOFT. 

Finding  of  fact  of  two  courts  will  ordinarily  not  be  disturbed,  and  is 
usually  accepted  by  8upreme  Court  as  conclusive. 

Approved  in  Deslions  v.  La  Compagnie  Generale  Transatlantique, 
210  U.  S.  114,  52  L.  Ed.  983,  28  Sup.  Ct.  664,  refusing  in  proceeding 
for  limitation  of  liability  to  disturb  concurrent  findings  of  two  courts 
below  that  rate  of  speed  of  vessel  on  high  seas  in  fog  was  immoderate 
under  international  rules,  because  based  on  conceptions  of  immoderate 
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speed  prevailing  in  United  States  eoorts,  and  not  on  those  prevailing 
in  courts  of  country  to  which  vessel  belonged;  Columbia  Dredging  Co« 
V.  Sanford  etc.  Co.,  103  Fed.  367,  refusing  to  follow  master's  report 
and  holding  libelant  cannot  be  charged  for  repairs  without  his  knowl- 
ec^e  or  consent  made  on  scows  furnished  to  respondent  under  contract 
requiring  latter  to  keep  scows  in  repair. 

Under  Harter  Act,  section  3,  sliip  owner  is  only  rellered  of  liability 
which  he  would  otherwise  incur  when  he  has  discharged  burden  law  im- 
poses upon  him,  and  shown  that  ho  has  furnished  yessel  lit  and  seaworthy, 
or  has  used  due  diligence  to  that  end. 

Approved  in  The  Benjamin  Noble,  232  Fed.  390,  holding  ship  unsea- 
worthy  as  result  of  overloading  by  owner  and  denying  limitation  of 
liability;  The  Lackawanna,  220  Fed.  1002,  holding  cargo  of  vessel  is 
relieved  from  contribution  for  salvage  expenses  required  as  result  of 
defective  steering-gear  of  vessels;  United  States  v.  New  York  etc.  S.  S. 
Co.,  216  Fed.  71,  132  C.  C.  A.  305,  holding  under  Harter  Act  1893,  §  3, 
vessel  carefully  inspected  before  voyage  by  board  of  underwriters  and 
declared  seaworthy,  is  exonerated  from  liability  for  damages  to  cargo 
fmn  water  taken  in  during  heavy  storm  at  sea ;  The  R.  P.  Fitzgerald, ' 
212  Fed.  683,  687,  129  C.  C.  A.  214,  holding  owner  of  vessel  not  ex- 
empted from  liability  by  Harter  Act  of  1893,  c.  105,  §  3,  for  injury  to 
grain  from  leak  in  floor  of  oil-room;  The  River  Meander,  209  Fed.  937, 
denying  exemption  from  liability  under  Harter  Act,  §  3,  where  evidence 
is  insuflicient  to  show  vessel  was  seaworthy  at  commencement  of  voy- 
age; The  Murrell,  200  Fed.  829,  denying  exemption  from  liability  under 
Harter  Act,  §  3,  of  tug  for  loss  of  tow,  where  evidence  raises  presump- 
tion of  fault  on  part  of  tug  which  was  not  overcome;  Steamship  Wel- 
lesley  Co.  v.  C.  A.  Hooper  &  Co.,  185  Fed.  738,  108  C.  C.  A.  71,  denying 
exemption  from  liability  under  Harter  Act,  where  vessel  improperly 
loaded  lists  until  deck  cargo  falls  overboard;  The  F.  &  T.  Lupton, 
182  Fed.  147,  holding  evidence  sustains  burden  on  owner  'of  schooner 
to  show  seaworthiness  at  beginning  of  voyage^  and  vessel  was  not  liable 
for  damages  to  cargo  from  sea  water;  Bradley  v.  Lehigh  Valley  R.  Co., 
153  Fed.  352,  82  C.  C.  A.  426,  holding  carrier  under  through  contract 
of  afifrei<;htnient  is  liable  for  loss  of  wheat  through  sinking  of  canal 
boat,  whether  from  unseaworthiness  or  negligence  of  towing  tug,  in 
absence  of  proof  of  seaworthiness;  Hanson  v.  Haywood  Bros.  etc.  Co., 
152  Fed.  402,  81  C.  C.  A.  527,  holding  owner  of  vessel,  which  was  sea- 
worthy, is  not  liable  for  loss  or  damage  to  cargo  from  storm  at  sea, 
although  master  disregarded  warnings  of  weather  bureau;  I.  C.  Levy's 
Son  &  Co.  V.  Gibson  Line  of  Steamers,  130  Ga.  584,  61  S.  £.  485,  hold- 
ing in  action  to  recover  value  of  merchandise,  where  defense  is  exemp- 
tion from  liability  under  Harter  Act,  burden  was  upon  defendant  to 
prove  vessel  was  seaworthy,  and  instruction  tending  to  impress  u]>oii 
minds  of  jury  that  burden  was  on  plaintiff  to  sliow  unsoawoi'tliinoss  oT 
vessel,  was  erroneous;  Brinson  v.  Norfolk  etc.  R.  R.  Co.,  169  N.  C.  429, 
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430,  86  S.  E.  373,  374,  holding  in  shipper's  action  against  initial  carrier 
for  loss  of  goods  at  sea  by  connecting  carrier,  evidence  is  inaufficiont 
to  sustain  burden  of  proof  on  carrier  to  show  vessel  was  seaworthy. 

Effect  of  unseaworthiness  of  vessel  upon  its  liability  for  goods 
damaged  by  other  causes.    Note,  IS  Ann.  Gas.  510. 

201  TJ.  8.  390-400,  60  L.  Ed.  798,  26  Sup.  Ot.  469,  UNITBD  STATES  T4 
WICKEK8HAM. 

Under  provisions  of  act  of  Congress  1883,  regulating  civil  service  and 
order  of  President  of  1896,  Bule  m,  and  order  of  Secretary  of  Interior  of 
1896,  stenographer  employed  in  ofllces  of  surveyor-general  and  receiving 
salary  specified  in  rules  can  only  be  removed  by  sabordinate  oficar  of  de- 
partment for  cause  and  upon  written  notice  with  opportunity  to  defend. 

Approved  in  People  v.  Stevenson,  272  HI.  219,  111  N.  E.  597,  janitor 
at  capital  is  entitled  to  pay  for  services  from  time  of  illegal  dismissal 
by  Secretary  of  State  until  legal  dismissal  by  civil  service  commission; 
Ransom  v.  City  of  Boston,  192  Mass.  307,  7  Ann.  Gas.  733,  78  N.  E. 
485,  and  Ransom  v.  City  of  Boston,  196  Mass.  252,  253,  81  N.  E,  1000, 
both  holding  veteran  employed  by  city  as  laborer,  and  discharged  with- 
out hearing  as  required  by  law,  is  entitled  to  wages  for  reasonable 
period  during  which  he  has  cause  to  i)elieve  he  may  be  reinstated; 
Foster  v.  Hindley,  72  Wash.  660,  131  Pac.  198,  holding  sanitary  in- 
spector wrongfully  deprived  of  his  office  by  mayor  is  entitled  to  salary. 

201  XT.  8.  400-606,  50  L.  Ed.  801,  26  Sup.  Ot.  427,  BLAIB  v.  CHXCAGO. 

Motive  of  creditor  in  seeking  Federal  jurisdiction  is  immaterial,  where 
Justifiable  cause  of  action  and  requisite  diversity  of  citizenship  exist. 

Approved  in  Wheeler  v.  Denver,  229  U.  S.  351,  57  L.  Ed.  1223,  33 
Sup.  Ct.  842,  fact  that  nonresident  taxpayer  is  solicited  to  bring  suit 
against  city  and  is  indemnified  as  to  costs  and  fees,  is  not  sufficient,  in 
absence  of  illegal  purpose  to  establish  collusion  depriving  Federal  court 
of  jurisdiction;  Smithers  v.  Smith,  204  U.  S.  644,  51  L.  Ed.  661,  27 
Sup.  Ct.  297,  where  plaintifE  in  good  faith  asserts  claim  against  several 
defendants  taking  land  from  him  valued  at  five  thousand  dollars,  and 
asserts  damages  of  two  thousand  dollars,  and  requisite  diversity  of 
citizenship  exists.  Federal  court's  jurisdiction  is  not  defeated  by  fact 
that  trial  judge  finds  defendants  did  not  act  jointly;  City  of  Chicago 
V.  Mills,  204  U.  S.  330,  51  L.  Ed.  510,  27  Sup.  Ct.  286,  holding  no  ooUn- 
sion  between  stockholder  and  corporation  refusing  to  bring  suit  is  shown 
so  as  to  deprive  Federal  court  of  jurisdiction;  Anderson  v.  Western 
Union  Tel.  Co.,  218  Fed.  80,  holding  fact  that  plaintiff  reduces  claim 
by  amendment  to  complaint  to  prevent  removal  to  Federal  court  is  im- 
material and  remanding  cause  to  State  court;  Pennsylvania  Steel  Co. 
V.  New  York  City  Ry.  Co.,  157  Fed.  444,  holding  suit  in  Federal  court 
between  citizens  of  different  States  presenting  bona  fide  cause  of  action 
involving  statutory  amount  is  not  collusive  because  parties  agreed  to 
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biing  suit  in  Federal  court ;  Munnss  t.  American  Agricultural  Chem.  Co., 
216  Mass.  424,  103  N.  £.  860,  holding  fact  that  plaintiff  in  action  for 
tort  reduces  ad  damnum  to  three  thousand  dollars  by  amendment  in 
order  to  prevent  removal  of  cause  to  Federal  court  is  immateriaL 

Where  attitude  and  daiins  of  city  cast  cloud  upon  title  of  street  rail- 
way Froperty  in  hands  of  reeelTeni  to  he  administered  under  orders  of 
court,  receivers  may  proceed  by  ancillary  bill  to  protect  Jurisdiction  and 
to  determine  Talidlty  of  claims  of  parties  casting  cloud  upon  franchises 
and  riglits  claimed  hy  companies  aad^recelrers. 

Approved  in  Burpee  v.  Qu^enheim,  226  Fed.  220,  holding  under 
Judicial  Code,  §  57,  District  Court  has  jurisdiction  of  suit  to  remove 
cloud  from  title  to  machinery  and  patents  by  claims  under  contract 
to  invent  and  manufacture  machinery  for  absent  defendants;  United 
States  V.  Toledo  Newspaper  Co.,  220  Fed.  494,  holding  in  contempt 
case  for  publications  in  newspaper  relating  to  proceedings  in  traction 
case,  court  had  jurisdiction  in  traction  case;  Knickerbocker  Trust  Co. 
V.  City  of  Kalamazoo,  182  Fed.  873,  where  city  threatens  to  forfeit 
street  railway  franchise  for  default,  mortgagee  of  company  may  main- 
tain equity  suit  analogous  to  interpleader  to  require  controversy  to  be 
submitted  to  court;  Gazlay  v.  Williams,  147  Fed.  680, 14  L.  R.  A.  (N.  8.) 
1199,  77  C.  C.  A.  662,  where  lease  of  building  to  bankrupt  passed  to 
trustee  and  lessor  claimed  lease  not  assignable  without  his  consent, 
bankruptcy  court  had  jurisdiction  of  bill  by  trustee  to  remove  cloud  to 
determine  rights  in  leasehold  prior  to  sale  thereof;  Denver  v.  Mercan- 
tile Trust  Co.,  201  Fed.  809,  120  C.  C.  A.  100,  arguendo. 

Whether  leases  of  street  railway  property  made  by  corporation,  having 
limited  capacity  to  purchase  and  hold  real  estate,  are  void  for  want  of  cor- 
porate power  in  tessor  or  lessee  companies  to  make  or  receiro  same  cannot 
be  raised  by  municipality  in  suit  brought  by  receiver  to  wldch  all  com- 
panies are  partiis^  where  city  has  no  power  to  invalidate  leases  and  State 
has  not  inquired  into  their  validity. 

Approved  in  International  Harvester  Co.  of  America  v.  Eaton,  Cir- 
•cait  Judge,  163  Mich.  67,  Ann.  Oaa.  1912A,  1022,  SO  If.  R.  A.  (K.  8.) 
580,  127  N.  W.  700,  holding  corporation  complying  with  statute  is  not 
only  de  facto  but  de  jure  corporation,  illegality  of  whose  organization 
cannot  be  attacked,  and  attack  for  misuser  of  corporate  franchise  can 
only  be  by  direct  proceeding  by  State. 

Bight  to  contest  power  of  corporation  to  take  or  hold  property. 
Note,  46  L.  R.  A.  (N.  S.)  78,  80,  83. 

Qenendity  of  title  is  no  objection  to  law  so  long  as  it  is  not  made  to 
cover  legislation  incongruous  in  itself  and  which  hy  no  fair  intendment  can 
be  inelnded  as  having  necessary  or  proper  connection. 

Approved  in  Wind  River  Lumber  Co.  v.  Frankfort  Marine  Accident 
etc.  Ins.  Co.,  196  Fed.  344,  116  C.  C.  A.  160,  holding  Laws  Oregon  1903, 
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p.  79,  regulating  child  labor  and  attendance  of  children  at  school  are 
not  void  as  including  dissonant  subjects. 

Construction  of  constitutional  provisions  relative  to  titles  of  stat- 
utes. Note,  Ann.  Cas.  1915A,  85. 

While  dedslons  of  State  Bapreme  Court  are  not  binding  upon  Federal 
Supreme  Oonrt  In  detennlnlng  wliether  contract  was  made  which  Is  entitled 
to  protection  under  Federal  Oonstltotlon,  court  will  consider  such  decialons. 

Approved  in  Attorney  General  v.  Haverhill  Gaslight  Co.,  215  Mass. 
402,  Ann.  Gas.  19140, 1266, 101  N.  £.  1065,  construing  Rev.  Laws,  c.  121, 
§  13,  providing  that  no  gas  company  shall  transfer  franchise  as  pro- 
hibiting gas  company  from  selling  physical  properties  including  pipes 
and  mains  in  streets,  and  holding  law  valid  exercise  of  right  to  amend 
corporate  charters. 

IfCglslatlye  action  does  not  evince  Intention  to  prevent  municipal 
authorities  from  exercising  Important  and  far-reaching  authority  of  fixing 
by  contract  with  persons  or  corporations  to  whom  franchises  are  granted 
for  use  of  streets,  term  during  which  occupancy  shall  continue. 

Approved  in  Potter  v.  Calumet  Electric  St.  Ry.  Co.,  158  Fed.  527, 
528,  holding  under  Illinois  Const.  1870,  art.  XI,  §4,  license  to  ecu- 
struct  street  railway  must  be  by  ordinance  of  city  council  approved  by 
mayor,  but  street  railway  executing  contract  void  in  its  inception,  to 
pay  city  fifty  thousand  dollars  to  induce  mayor  to  sign  franchise,  is 
estopped  to  deny  validity  of  contract  after  construction  and  operation 
of  road. 

Power  of  municipality  in    absence  of    express  authority  to  grant 
street  franchises.    Note,  22  L.  B.  A.  (N.  S.)  932. 

Grants  of  rights  In  puhlic  property  are  not  to  be  desUufed  ^  «»- 
reasonable  or  narrow  Interpretation,  but  If  ambiguity  Is  fatal  te  saA  tf alai 
of  right  against  pnbUc,  grants  of  f ar-rea<ihbig  and  ezeluslva  prtvUagaa  nraal 
fail  when  they  can  only  he  maintained  by  strained  constmctton. 

Approved  in  Southern  Wisconsin  Ry.  Co.  v.  City  of  Madison,  240 
U.  S.  461,  60  L.  Ed.  743,  36  Sup.  Ct.  402,  upholding  State  court's  con- 
struction of  street  railway  charter  requiring  it  to  keep  pavement  be- 
tween tracks  and  one  foot  on  each  side  in  repair  as  requiring  it  to  pave 
with  asphalt  when  rest  of  street  was  so  paved;  Russell  ▼.  Sebastian, 
.233  U.  S.  205,  Ann.  Oas.  19140,  1282,  58  L.  Ed.  921,  922,  34  Sup.  Ct. 
517,  holding  amendment  of  1911  to  section  19  of  article  XI  of  Cali- 
fornia Constitution  and  municipal  ordinances  of  Los  Angeles  of  1911 
and  1912,  were  ineffectual  to  deprive  corporation  having  accepted  offer 
in  section  19  before  its  amendment,  of  right  to  continue  to  lay  gas- 
pipes  in  streets;  Detroit  United  Ry.  Co.  v.  Detroit,  229  U.  S.  44,  57 
If.  Ed.  1059,  33  Sup.  Ct.  697,  holding  ordinance  requiring  street  rail- 
way to  comply  with  certain  conditions  on  all  its  lines  until  expiration 
of  franchise  of  longest  duration  is  not  contract  extending  all  fran* 
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cliiscs  to  daie  of  expiration  .of  that  tenn ;  St.  Louis  v.  United  Railways 
Co.,  210  U.  S.  274,  62  L.  Ed.  1058,  28  Snp.  Ct.  630,  holding  city  ordi- 
nances  granting  right  to  use   streets  to   railways    does   not   sun*endcr 
right  to  impose  further  license  on  tax  upon  street  railway  cars;  Cleve- 
land  Electric  Ry.    Co.  v.    Cleveland,  204  U.  S.  130,  51  L.  Ed.  405,  27 
Sup.  Ct.  202,  holding  ordinances  adopted  by  city  council  and  accepted 
by  railway   did  not   constitute  contract  extending  time  of  franchise, 
and  later  ordinance  after  expiration  of  original  franchise  was  not  im- 
pairment of  contract;  Belt  Line  Ry.  Co.  v.  Montgomery,  201  Fed.  416, 
holding  limitation  of  term  of  franchise  to    twenty  years  in    original 
franchise  ordinance  was  not  repealed  by  second  ordinance;  Vermillion 
V.  Northwestern  Tel.  Exch.  Co.,  189  Fed.  292,  293,  111  C.  C.  A.  21, 
holding  limitation  of  ten  years  in  ordinance  of  1895  granting  right 
to  erect  local  exchange  valid,  but  company's  rights  are  not  coniincd  to 
that  ordinance;  Shelbyville  v.  Glover,  184  Fed.  239,  106  C.  C.  A.  370, 
construing  Kentucky  Statutes,  §  768  (5),  authorizing  railroad  to  con- 
struct line  across   other   railroads  or   canals,  as  relating  to    complete 
crossing  necessary  to  continuous  road  and  not  to  switch  or  by  extending 
from  track  in  street  to  adjoining  lot;  Central  Trust  Co.  v.  Municipal 
Traction  Co.,  169  Fed.  312,  holding  municipal  ordinance  granting  to 
consolidated  railway,  operating  under  separate  franchise  expiring  at 
diiterent  dates,  right  to  build  extensions  and  connecting  lines,  did  not 
®*tend   franchises  of    separate    lines    beyond    term  of  original  grant 
^  that  line;  Oppenheimer  v.  Philadelphia  etc.  R.  R.  Co.,  39  App.  D.  C. 
^h  holding  statute  authorizing  railroad  to  construct  sidings  into  lots 
^Jaeent  to  any  street  along  which  its  line  runs  to  enable  lot  owners 
^^    property  for  yarious  business  enterprises,  does  not  authorize 
'^paiijr  to  extend  siding  over  street  along  which  main  line  does  not 
^;  Brun  V.  P.  Macey  Co.,  267  111.  369,  108  N.  E.  304,  holding  in 
,     ^on    for  injuries,  person  relying  on  ordinance  requiring  railway  to 
P  ^]>«cified  portion  of  street  in  repair,  must  show  point  where  street 
^     ^^it:   of  repair  was  within  ordinance;  State  ex  rel.  County  Atty.  v. 
e^.-^oines  City  Ry.  Co.,  159  Iowa,  274,  279,  140  N.  W.  444,  445,  con- 
jr^   **S"     grant  of  franchise  to  street  railway  as  for  period  of    thirty 
t^.         ^*^»^  ambiguous  subject  to  explanation  by  parol;  Detroit  v.  Detroit 
\    T^    -*^y-'  ^"^2  Mich.  153, 137  N.  W.  652,  construing  ordinance  modify- 
a^^j      ^^^^uship  grant  to  railway  as  restricted  to  change  in  rate  of  fare 
f^^^    ^   ^^"t    extending  franchise  covering  other  lines  operated  by  company 
§^     «^^         *^^™^  ®^  township  grants;  East  Ohio  Gas  Co.  v.  Akron,  81  Ohio 
fy^^^'^  18  Ann.  Cas.  332,  26  L.  R.  A.  (N.  S.)  92,  90  N.  E.  42,  holding 
terr*  -     ^^*  silent  as  to  period  of  its  duration  is  not  perpetual,  but  inde- 
•     -  **^t;e,  and  company  may  voluntarily  forfeit  right  to  exercise  its 
p  ^^««  and  withdraw;  Overholser  v.  Oklahoma  Interurban  Traction 

V  r*  •  ^^^     Okl.  579,  119  Pac.  130,  holding  amendment    to  franchise  au- 
^^At\^  extension  of  railway  to  other  streets  was  not  grant,  extension 
^^  ^^^«wal  of  franchise  within  provision  of  Constitution,  art.  XVIII, 
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§6a,  limiting  term  to  twenty-five  years;  In  re  American  Transfer  Co., 
237  Pa.  245,  85  AtL  145,  holding  company  possessing  power  conferred 
by  acts  of  1866,  1868,  1870,  authorizing  it  to  maintain  machinery  for 
transmission  of  property  on  surface  of  earth  or  under  it,  including 
transmission  of  persons  or  property  in  pneumatic  tubes,  cannot  exer- 
cise power  of  eminent  domain  to  condemn  right  of  way  to  transmit 
electric  power. 

Distinguished  in  Central  Trust  Co.  v.  George  Lueders  ft  Co.,  221  Fed. 
837, 137  C.  C.  A.  387,  holding  business  of  preparing  Maraschino  cherries 
is  "manufacturing"  within  Kentucky  Stats.,  §2487,  giving  lien  to 
employees  and  materialmen  upon  distribution  of  assets  of  manufactur- 
ing establishment. 

Impairment    of   ordinance   g^nting   privile&re    as    impairment   of 
contract  obligation.    Note,  Ann.  Gas.  1915A,  899. 

Statute  whicli  is  amended  is  thereafter,  and  as  to  all  acts  subsequently 
done,  io  be  construed  as  if  amendment  had  always  been  there. 

Approved  in  Pennsylvania  Co.  v.  United  States,  236  U.  S.  362, 
59  L.  Ed.  623,  35  Sup.  Ct.  370,  holding  section  3  of  Interstate  Commerce 
Act,  although  remaining  in  its  original  form,  must  be  read  in  connec- 
tion with  amendments  to  act,  and  order  of  Interstate  Commerce  Com- 
mission forbidding  discrimination  by  interstate  carrier  in  use  of  its 
terminal  facilities  valid;  United  States  v.  Toledo  Newspaper  Co.,  220 
Fed.  478,  holding  under  Judicial  Code,  §  268,  publications  in  newspaper 
of  general  circulation  in  city  where  court  sits,  tending  to  embarrass 
judge  in  consideration  of  pending  cause  constitute  contempt;  Cumber- 
land Tel.  &  Tel.  Co.  v.  Memphis,  200  Fed.  661,  119  C.  C.  A.  73,  constru- 
ing Tennessee  Acts  1903,  c.  366,  §1,  snbd.  1,  authorizing  legislative 
council  of  taxing  district  to  regulate  charges  and  services  of  district 
tel^raph  companies,  gas  companies,  street-car  companies,  belt-line 
companies,  or  switching  companies,  amendatory  to  acts  of  1879  grant- 
ing city  enumerated  powers,  as  not  delegating  power  to  regulate  rates  of 
telephone  companies;  dissenting  opinion  in  Pennsylvania  R.  Co.  t. 
Philadelphia  County,  220  Pa.  119,  15  L.  B.  A.  (N.  S.)  108,  68  Atl.  685, 
majority  enjoining  enforcement  of  act  of  1907  regulating  passenger 
rates. 

Bepeal  of  State  statute  authorizing  street  railway  to  be  operated  by 
such  animal,  electric,  or  other  power  as  municipal  authorities  may  haw 
granted  does  not  destroy  effect  of  statute  as  to  ratification  of  contracts  in 
existence  at  time  of  its  enactment. 

Approved  in  City  of  Minneapolis  v.  Minneapolis  Street  Ry.  Co.,  215 
U.  S.  431,  54  L.  Ed.  269,  30  Sup.  Ct.  118,  holding  franchise  ordinance 
of  Minneapolis  of  1875  as  ratified  by  legislature  in  1879  is  contract 
valid  for  fifty  years  from  date  of  organization  of  street  railway  cor- 
poration, and  ordinance  of  1907  reducing  fares  impairs  obligation  of 
such  contract. 
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Pennita,  not  specifically  limited  in  time,  for  extension  into  Lake  View 
of  north  side  railway  system  of  Ohlcago  limited  to  twenty-five  years,  were 
for  latter  period  and  not  In  perpetuity. 

Approved  in  Omaha  Elec.  Light  etc.  Co.  v.  Omaha,  179  Fed.  460,  102 
C.  C.  A.  601,  holding  grant  of  franchise,  without  limit  of  time,  to  main< 
tain  poles  and  wires  in  city  streets,  to  electric  light  company,  after- 
ward incorporated  for  twenty  years,  was  not  perpetual  franchise,  but 
grant  for  life  of  corporation;  People  ex  rel.  Deneen  v.  Economy  Light 
etc.  Co.,  241  111.  349,  89  N.  E.  777,  construing  ilowage  contract  between 
canal  epmmissioners  and  riparian  owners  as  limited  to  period  of  twenty 
years  authorized  by  statute  of  1874,  and  not  as  perpetual  license; 
Venner  v.  Chicago  City  By.  Co.,  236  IlL  357,  86  N.  E.  269,  holding  ordi- 
nance of  1907,  under  which  company  surrenders  its  rights  and  accepts 
in  lieu  thereof  right  to  operate  street  railway  for  twenty  years  on 
specified  conditions  is  not  ultra  vires;  State  ex  rel.  County  Atty.  v. 
Des  Moines  City  Ey.  Co.,  159  Iowa,  292,  300,  309,  140  N.  W.  451,  454, 
457,  grant  by  city  ordinance  of  franchise  to  street  railway  giving  ex- 
clusive right  to  use  of  streets  for  thirty  years  was  for  thirty  years  or 
ambiguous,  subject  to  explanation  by  parol. 

Distinguished  in  Louisville  v.  Cumberland  Tel.  A  Tel.  Co.,  224  U.  S. 
663,  56  L.  Ed.  940,  32  Sup.  Ct.  572,  legislative  grant  prior  to  adoption 
of  present  Kentucky  Constitution,  to  telephone  company  for  use  of  city 
streets,,  is  in  perpetuity,  assignable  and  not  revocable  by  city  ordinance 
against  assignee  of  original  corporation;  Denver  v.  Mercantile  Trust 
Co.,  201  Fed.  805,  -806,  120  C.  C.  A.  100,  holding  Const.  Colo.  1902,  art. 
XX,  creating  city  and  county  of  Denver  from  city  of  Denver,  with 
added  territory,  did  not  terminate  street  railway  franchise  for  in- 
definite term,  under  which  company  had  constructed  lines. 

TJbder  nttnoia  law  mimlc^al  corporations  have  fee  simple  in  streets, 
and  exclusive  control  for  legitimate  uses,  and  grant  of  use  of  street  for 
street  railway  is  sudi  use. 

Approved  in  Levy  v.  Elizabeth,  79  N.  J.  L.  458,  75  Atl.  312,  holding 
charter  authorizes  resolution  by  city  council  to  i>ermit  society  for 
prevention  of  cruelty  to  animals  to  erect  drinking  fountains  in  city 
streets. 

Distinction  between  street  railways  and  '^ commercial''  railroads. 
Note,  Ann.  Gas.  19130,  680. 

Miscellaneous.  Cited  in  Guaranty  Trust  Co.  v.  Chicago  ete.  Traction 
Co,,  158  Fed.  919,  referring  to  history  of  traction  cases. 

201  XT.   a   506-529,   50   L.   Ed.   845,   26   Bnp.   Ot.   618,   WEST   OHEOAOO 
STBEET  BT.  CO.  v.  ILLINOIS  EX  BEL.  OHIOAOO. 

State  court,  by  resting  Judgment  upon  local  or  general  law,  cannot 
defeat  Supreme   Court's  appellate  Jurisdiction  iS  Federal   que9tio^  was 
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specially  Bet  up   or  claimed  whlcli,  if   enforced  would  retiaire  different 
judgment. 

Approved  in  Gaar,  Scott  &  Co.  v.  Shannon,  223  U.  S.  471,  56  L.  Ed. 
512,  32  Sup.  Ct.  236,  appl3dng  rule  in  action  to  recover  taxes. 

Since  municipal  ordinaiice  giving  street  railway  permission  to  con- 
struct tunnel  under  navigable  stream  was  subject  to  condition  of  statute 
in  force  at  time  of  its  enactment  that  tunnel  should  not  interrupt  naviga- 
tion, and  such  provision  of  sta^te  had  reference  not  only  to  needs  of 
navigation  at  time  of  construction  of  tunnel  but  to  needs  at  subsequent 
time,  city  may  require  lowering  of  tunnel  at  railway's  expense  to  meet  in- 
creased needs  of  navigation. 

Approved  in  Greenleaf- Johnson  Lumber  Co.  v.  Garrison,  237  U.  S. 
259,  69  L.  Ed.  944,  35  Sup.  Ct.  651  (affirming  215  Fed.  678,  131  C.  C.  A. 
644),  holding  United  States  is  not  liable  for  compensation  to  owner  of 
wharf  erected  in  navigable  waters  within  established  harbor  lines,  for 
removal  of  structure  outside  of  new  harbor  lines;  Philadelphia  Co.  v. 
Stimson,  223  U.  S.  635,  56  L.  Ed.  583,  32  Snp.  Ct.  34(f,  holding  Secre- 
tary of  War  acting  under  authority  of  act  of  1890,  in  establishing? 
harbor  lines  in  Pittsburgh  harbor  did  not  exhaust  power,  and  new 
harbor  lines,  established  in  1907  under  authority  of  act  of  1899,  are  not 
in  excess  of  his  power  or  beyond  authority  of  Congress;  Mononga- 
hela  Bridge  Co.  v.  United  States,  216  U.  S.  192,  64  L.  Ed.  441,  30  Sup. 
Ct.  356,  upholding  River  and  Harbor  Act  of  1899,  §  18,  authorizing 
Secretary  of  War  to  require  removal  of  obstructions  to  navigation; 
Union  Bridge  Co.  v.  United  States,  204  U.  S.  398,' 51  L.  Ed.  538,  27 
Sup.  Ct.  367,  holding  order  of  Secretary  of  War  under  authority  of 
act  of  1899  requiring  alteration  of  bridge  over  navigable  waterway 
is  not  taking  of  private  property  for  public  use  without  compensation; 
Fair  Haven  etc.  R.  R.  Co.  v.  New  Haven,  203  U.  S.  390,  51  L.  Ed.  241.  27 
Sup.  Ct.  74,  holding  statute  of  Connecticut  of  1895  requiring  street 
railway  to  pave  between  tracks  and  one  foot  on  each  side  is  valid' and 
not  repealed  by  act  of  1899;  Minneapolis  St.  Ry.  Co.  v.  Minneapolis, 
189  Fed.  454,  455,  459,  upholding  ordinance  limiting  number  of  passen- 
gers on  each  street-car  to  seventy-five,  and  imposing  penalty  for  its 
violation ;  United  States  v.  Monongahela  Bridge  Co.,  160  Fed.  726,  hold- 
ing Secretary  of  War  had  power  under  authority  of  act  of  1899  to 
require  alteration  of  bridge  obstructing  navigation  without  making 
compensation  therefor;  Fish  v.  Chicago  etc.  R.  Co.,  125  Minn.  388,  147 
N.  W.  434,  holding  riparian  owner  is  not  entitled  to  compensation  for 
interference  with  his  access  to  main  channel  of  river  by  fender  con- 
structed to  guide  watercraft  through  railroad  drawbridge  erected  across 
navigable  water  under  authority  of  Federal  government;  Chicago  etc. 
Ry.  Co.  V.  Minneapolis,  115  Minn.  470,  Ann.  Cas.  1912D,  1029,  51 
L.  E.  A.  (IT.  S.)  236,  133  N.  W.  173,  holding  in  proceedings  to  condemn 
right  of  way  for  canal  through  railway  embankment|  railway  is  not  en- 
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^  ^  to   compensation   for  expense   of   building  bridge   over    canal; 

Jl^t  V.  Dans,  86  Kan.  955, 122  Pac.  1044,  arguendo. 

^^«tingaished  in  Edison  Electric  Light   etc.   Co.   v.   Blomquist,  185 

t^j  '  W6,  617,  holding  St.  Paul  ordinance  of  1910  requiring  electric, 

<fci  ®^^one,  telegraph  and  street  railway  companies  to  remove  or  dis- 

\*?^  ^res  at  their  own  expense  for  benefit  of  licensed  housemovers  is 

J  %p,    ''  dissenting  opinion  in  Greenleaf -Johnson  Lumber  Co.  v.  Garrison, 

%^  *^-    S.  272,  59  If.  Ed.  949,  35  Sup.  Ct.  551,  majority  holding  United 

%^  ^^    is  not  liable  for  compensktion  to  owner  of  wharf  erected  within 

^^i^^^^^^isting  harbor  lines  of  navigable  water,  for  removal  of  structure 

*^     of  new  harbor  lines. 

^ciirment  of    ordinance    granting    privilege   as    impairment  of 
^^0:Kitract  obligation.    Note,  Ann.  Oaa.  1915A,  902. 


^^  -^^;;^*    529-543,  50  L.  Ed.  854,  26  Sup.  Ct.  513,  OLEVELAND  ▼.  OLEVE- 
k     ^^J^"^^  ELBCTBIO  EY.  CO. 


\    ^^"^^^ance  of  develand  of  1885  authorizing  consolidation  of  street  rail- 
>^^^^^^  ordinances  thereilfter  passed  and  accepted  by  railways  consti- 
\j^ding  contracts  In  respect  to  rates  of  fare  upon  consolidated  and 
^^^j^aed  lines. 

Approved  in  Cleveland  Electric  fty.  Co.  v.  Cleveland,  204  U.  S.  130, 
51  Ii.  Ed.  405,  27  Sup.  Ct.  202,  construing  street  railway  franchise  ordi- 
nances; Omaha  Water  Co.  v.  Omaha,  147  Fed.  6,  9,  12,  8  AnxL  Gas. 
614,  12  L.  E.  A.  (N.  S.)  736,  77  C.  C.  A.  267,  upholding  power  of  city 
under  authority  conferred  by  legislature  to  suspend  its  power  to  fix 
water  rates;  Boerth  v.  Detroit  City  Gas  Co.,  152  Mich.  662,  18  L.  R.  A. 
(N.  S.)  1197,  116  N.  W.  632,  holding  city  is  not  prohibited  by  statute 
from  prescribing  gas  rates,  but  is  impliedly  authorized  to  enter  into 
eontraet  with  gas  company  prescribing  rates;  Blnefield  Waterworks 
etc.  Co.  V.  Bluefield,  69  W.  Va.  8,  33  L.  R.  A.  (N.  S.)  769,  70  S.  E.  775, 
holding  void  ordinance  of  1908,  authorizing  enforcement  of  contract  of 
public  service  corporation  by  criminal  proceedings. 

Distinguished  in  Home  Tel.  &  Tel.  Co.  v.  Los  Angeles,  211  U.  S.  277, 
53  L.  Ed.  184,  29  Sup.  Ct.  50,  holding  Los  Angeles  establishing  tele- 
phone rates  is  not  impairment  of  contract  contained  in  franchise; 
Cleveland  Electric  Ry.  Co.  v.  Cleveland,  204  U.  S.  135,  51  L.  Ed.  408, 
27  Sup.  Ct.  202,  holding  ordinance  adopted  by  city  council  and  ac- 
cepted by  railway  did  not  constitute  contract  extending  time  of  fran- 
chise, and  later  ordinance  after  expiration  of  original  franchise  was  not 
impairment  of  contract;  Central  Trust  Co.  v.  Municipal  Traction  Co., 
169  Fed.  309,  312,  315,  holding  grant  by  municipal  ordinance  of  1893 
to  consolidated  railway  operating  under  separate  franchises  expiring 
at  different  dates  of  right  to  build  extensions  and  connecting  lines,  did 
not  extend  franchises  of  separate  lines  beyond  term  of  original  grant 
to  that  line;  State  ex  rel.  Webster  v.  Superior  Court,  67  Wash.  50, 
Ann.  Oa«.  1913D,  78,  L.  R.  A.  1915C,  287,  120  Pac.  866,  where  power  to 
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fix  rates  is  reserved  by  Constitution,  dty 

franchise  fixing  rates,  cannot  attack  eonstitiitiaaaiiij  ml 

ties  Act  of  1911,  under  authority  of  wbieb 

on  ipround  of  impairment  of  contract;  Dalatk  Street  Rf.  €«.  t.  tiLr 

road  Commission,  161  Wis.  264,  162  N.  W.  891^  hoUSm^  crdbaM  e: 

1889  enacted  under  authority  of  section  181^  statutes  i^alaLaa  scictt 

railway  rates,  did  not  deprive  legislature  of  pover  to  leaalau  tmus. 

and   act  of  1891    repealing  city    charter,  but    proriAap   tivt   xipis 

u  ranted  by  city    should  not  be    impaired    did    not    ksre  tka:  cfcrt: 

Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad  CommissioB,  133  W&  d 

({26,  Ann.  Oaa.  1916A,  911,  L.  R.  A.  1915F,  744,  142  X.  W.  sm.  591. 

holding  section  1862,  Statutes  1911,  did  not  empower  city  to  Bake  cob- 

tract  with  railway  fixing  rates  of  fare  which  could  not  be  ^aaged  bj 

legislature  or  by  railroad  commission,  and  ordinance 

was  not  impaired  by  order  of  commission  changing  rates. 

Impairment  of  ordinance  granting  privilege  as  impairment  ef 
tract  obligation.    Note,  Ann.  Oaa.  1915A,  ir99,  90iL 

Miscellaneous.  Cited  in  Illinois  ▼.  Economy  Light  etc  Co^  234  U.  S. 
624,  68  L.  Ed.  1439,  34  Sup.  Ct.  973,  to  point  that  State  is  not  iastn- 
nicut  through  which  jurisdiction  may  be  exercised  if  Congress  by  acts 
of  1899,  1900  and  1902,  has  taken  jurisdiction  of  Des  Piaines  Rirer: 
Public  Service  Qas  Ca  ▼.  Board  of  Public  Utility  Commissiooen,  Si 
N".  J,  L.  480,  87  Atl.  669,  holding  special  franchise  of  pubiie  serriec 
company,  not  creating  exclusive  right,  is  not  absolute,  but  qualified 
ptHiperty  right,  and  value  of  such  special  franchise  is  not  to  be  ecmsid- 
ored  in  fixing  value  upon  which  company  is  entitled  to  retain. 

UOl  9.  8.  643-A62,  60  L.  Bd.  860,  26  8up.  Ot  666,  P0WEB8  T.  DBTMXET 

0.  R.  H  M.  B.  B.  00. 

Duty  of  oKercising  Independent  Judgment  is  cast  upon  Bapmnm  Coiit 
in  order  to  nphold  proTlsions  of  Federal  Oonstitatlon,  imt  wlien  SH^ 
oourl  ivstatna  TaUdity  of  statute  ftom  wblch  contract  is  daimed,  FMetil 
•upromo  Ooiixt  follows  that  decision  and  determines  wliat  contract  is. 

Appnivcd  in  Van  Riper  v.  Joy,  181  Mich.  268,  148  N.  W.  250,  and 
\\H^\^\f^  ex  rel.  Bird  ▼.  Detroit  etc,  Ry.  Co.,  157  Mich.  165,  156,  159, 121 
N.  W.  819,  820,  both  following  rule;  Sunset  Tel.  &  Tel.  Co.  v.  City  of 
Pon\ona,  172  Fed.  836,  97  C.  C.  A.  261,  construing  Cal.  Civil  Code,  §  536, 
pntviding  that  telegraph  corporations  may  construct  lines  along  public 
roa<ls  as  including  telephone  corporations  in  view  of  provision  of  PcJ. 
Code,  §  4480,  that  four  codes  are  to  be  construed  as  one  code,  imd  deei- 
MJouH  of  California  Supreme  Court  construing  Penal  Code,  §591,  to  in- 
clude ** telephone*'  in  word  telegraph. 

ProTlsions  of  ICtehigan  act  of  1866  relating  to  special  rate  of  taxatioa 
as  to  particular  corporation  with  view  to  inducing  large  expenditures  by 
corporation  and  completion  of  unfinished  road  of  great  publlo  importance^ 


\ 
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accepted  1)y  railway  la  contract  witbin  impairment  of  obligation  of  con- 
tract  clanae  of  Federal  Oonstitntion. 

Approved  in  American  Smelting  etc.  Co.  ▼.  Colorado,  204  U.  S.  13  5, 
51  L.  Ed.  398,  27  Snp.  Ct.  198,  holding  Colorado  statute  of  1902  impo:^- 
ing  '^ annual  State  corporation  license  tax"  is  void  as  impairing  obliga- 
tion of  contract  between  State  and  foreign  corporation  filing  articles 
of  incorporation  and  paying  fee  under  act  of  1899;  St.  Louis  etc.  R. 
Co.  V.  Cross,  171  Fed.  491,  holding  Oklahoma  statute  of  1908  providing 
for  forfeiture  of  foreign  corporation's  right  to  do  business  in  State 
upon  removal  of  cause  to  Federal  court  on  ground  that  it  is  citizen  of 
another  State  is  void  as  destroying  vested  rights  of  railroad  corpora- 
tion expending  large  amounts  in  construction  of  road  under  territorial 
laws;  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  155  Fed.  804, 
holding  Alabama  statute  of  1907  regulating  rates  and  forfeiting  ipso 
facto  right  of  foreign  corporation  to  do  business  in  State  upon  its  bring- 
ing suit  in  Federal  court,  is  void  under  impairment  clause  of  Federal 
and  State  Constitutions  as  to  corporation  having  vested  rights  in  State 
at  time  of  its  enactment ;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  206,  92 
N.  E.  824,  holding  Illinois  Central  Railroad  Charter,  §  22,  imposing 
tax  of  seven  per  cent  on  gross  receipts  in  lieu  of  all  other  taxation  in- 
elades  receipts  from  charter  lines  for  transporting  interstate  commerce. 

Distinguished  in  State  v.  Chicago  etc.  Ry.  Cos.,  128  Wis.  504,  108 
N.  W.  609,  as  to  power  to  alter  corporate  charter  with  reference  to 
tax  provision. 

Annual  tax  of  one  per  cent  impoaed  by  special  atatnte  on  capital  stock 
of  particular  corporation,  in  Ilea  of  all  other  taxes,  is  tax  upon  property  of 
corporation  and  not  tax  upon  shares  of  stock  In  hax^  of  atocklioldera. 

Approved  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S.  425, 
54  L.  Ed.  563^  30  Sup.  Ct.  242,  holding  stock  exempted  from  taxation 
was  capital  or  property  of  corporation, 'not  shares  of  stock  in  hands 
of  stockholders;  Detroit  etc.  Ry.  Co.  v.  Fuller,  205  Fed.  89,  holding 
Pnhlic  Acts  of  Michigan  1911,  No.  95,  imposing  tax  on  owners  of  stock, 
bonds  and  other  evidences  of  indebtedness  of  specially  chartered  rail- 
road void  under  Fourteenth  Amendment  as  class  legislation. 

Miscellaneous.  Cited  in  Qroesbeck  v.  Grand  Trunk  Ry.  Co.,  167  Mich. 
271,  132  N.  W.  1028,  holding  in  action  for  death  of  employee,  evidence 
was  insufficient  to  show  that  car  had  been  turned  over  to  another  rail- 
road, not  party  to  suit,  which  was  separate  entity  and  not  part  of  sys- 
tem of  which  defendants  were  members ;  People  ex  rel.  Bird  v.  Detroit 
etc.  Ry.  Co.,  157  Mich.  145,  121  N.  W.  815,  referring  to  history  of  or- 
ganization of  railroad  under  special  charter. 

201  U.  8.  662-6d3,  GO  li.  Ed.  867,  26  Sap.  Ct.  525,  HABDOGK  ▼.  HADDOOK. 

Kequirement  of  Conatitntion  is  not  that  some,  but  that  full,  faith  and 
credit  shall  be  given  by  States  to  Judicial  decrees  of  other  States. 
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fix  rates  is  reserved  by  Coiistitutiozi,  city  granting  telephone  company 
franchise  fixing  rates,  cannot  attack  constitutionality  of  Pablio  Utili- 
ties Act  of  1911,  under  authority  of  which  commission  raised  rates, 
on  ground  of  impairment  of  contract;  Duluth  Street  Ry.  Co.  v.  Rail- 
road Commission,  161  Wis.  254,  152  N.  W.  891,  holding  ordinance  of 
1889  enacted  under  authority  of  section  1862,  statutes  regulating  street 
railway  rates,  did  not  deprive  legislature  of  power  to  r^ulate  rates, 
and  act  of  1891  repealing  city  charter,  but  providing  that  rights 
granted  by  city  should  not  be  impaired  did  not  have  that  effect; 
Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad  Commission,  153  Wis.  622, 
626,  Ajut  Obb.  1915A,  911,  L.  B.  A.  1915F,  744,  142  N.  W.  500,  501', 
holding  section  1862,  Statutes  1911,  did  not  empower  city  to  make  con- 
tract with  railway  fixing  rates  of  fare  which  could  not  be  changed  by 
legislature  or  by  railroad  commission,  and  ordinance  establishing  rates 
was  not  impaired  by  order  of  commission  changing  rates. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Gas.  1915A^  B99,  900. 

Miscellaneous.  Cited  in  Illinois  v.  Economy  Light  etc.  Co.,  234  U.  S. 
524,  58  ii.  Ed.  1439,  34  Sup.  Ct.  973,  to  point  that  State  is  not  instru- 
ment through  which  jurisdiction  may  be  exercised  if  Congress  by  acts 
of  1899,  1900  and  1902,  has  taken  jurisdiction  of  Des  Plaines  River; 
Public  Service  Gas  Co.  v.  Board  of  Public  Utility  Commissioners,  84 
N.  J.  L.  480,  87  Atl.  659,  holding  special  franchise  of  public  service 
company,  not  creating  exclusive  right,  is  not  absolute,  but  qualified 
property  right,  and  value  of  such  special  franchise  is  not  to  be  consid- 
ered in  fixing  value  upon  which  company  is  entitled  to  return. 

201  n.  8.  643-562,  60  L.  Ed.  860,  26  Sup.  Ot  556,  POWERS  T.  DETROIT 
G.  H.  ft  M.  B.  B.  00. 

Duty  of  ttxercislng  Independent  judgment  Is  cast  upon  Supreme  Oourt 
in  order  to  uphold  proTisions  of  Federal  Oonstitutlon,  but  where  State 
court  siuitainB  validity  of  statute  ftom  which  contract  is  claimed.  Federal 
Supreme  Oourt  follows  that  decision  and  determines  what  contract  is. 

Approved  in  Van  Riper  v.  Joy,  181  Mich.  268,  148  N.  W.  250,  and 
People  ex  rel.  Bird  v.  Detroit  etc.  Ry.  Co.,  157  Mich.  155,  156,  159,  121 
N".  W.  819,  820,  both  following  rule;  Sunset  Tel.  &  Tel.  Co.  v.  City  of 
Pomona,  172  Fed.  836,  97  C.  C.  A.  251,  construing  Cal.  Civil  Code,  §  536, 
providing  that  telegraph  corporations  may  construct  lines  along  public 
roads  as  including  telephone  corporations  in  view  of  provision  of  Pol. 
Code,  §  4480,  that  four  codes  are  to  be  construed  as  one  code,  imd  deci- 
sions of  California  Supreme  Court  construing  Penal  Code,  §  591,  to  in- 
clude "telephone"  in  word  telegraph. 

provisions  of  Michigan  act  of  1866  relating  to  special  rate  of  taxation 
as  to  particular  corporation  with  view  to  inducing  large  expenditures  by 
corporation  and  completion  of  unfinished  road  of  great  public  importance, 
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accepted  by  railway  Is  contract  within  impairment  of  obligation  of  con- 
tract clanse  of  Federal  Constitution. 

Approved  in  American  Smelting  etc.  Co.  v.  Colorado,  204  U.  S.  115, 
51  L.  Ed.  398,  27  Snp.  Ct.  198,  holding  Colorado  statute  of  1902  impos- 
ing ''annual  State  corporation  license  tax"  is  void  as  impairing  obliga- 
tion of  contract  between  State  and  foreign  corporation  filing  articles 
of  incorporation  and  paying  fee  under  act  of  1899;  St.  Louis  etc.  R. 
Co.  V.  Cross,  171  Fed.  491,  holding  Oklahoma  statute  of  1908  providing 
for  forfeiture  of  foreign  corporation's  right  to  do  business  in  State 
upon  removal  of  cause  to  Federal  court  on  ground  that  it  is  citizen  of 
another  State  is  void  as  destroying  vested  rights  of  railroad  coi*pora- 
tion  expending  large  amounts  in  construction  of  road  under  territorial 
laws;  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  155  Fed.  804, 
holding  Alabama  statute  of  1907  regulating  rates  and  forfeiting  ipso 
facto  right  of  foreign  corporation  to  do  business  in  State  upon  its  bring- 
ing suit  in  Federal  court,  is  void  under  impairment  clause  of  Federal 
and  State  Constitutions  as  to  corporation  having  vested  rights  in  State 
at  time  of  its  enactment;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  206,  92 
N.  E.  824,  holding  Illinois  Central  Railroad  Charter,  §  22,  imposing 
tax  of  seven  per  cent  on  gross  receipts  in  lieu  of  all  other  taxation  in- 
cludes receipts  from  charter  lines  for  transporting  interstate  commerce. 

Distinguished  in  State  v.  Chicago  etc.  Ry.  Cos.,  128  Wis.  504,  108 
N.  W.  609,  as  to  power  to  alter  corporate  charter  with  reference  to 
tax  provision. 

Annoal  tax  of  one  per  cent  imposed  by  special  statute  on  capital  stock 
of  particular  corporation,  in  lien  of  all  other  taxes,  is  tax  upon  property  of 
corporation  and  not  tax  npon  shares  of  stock  in  hai^  of  stockholders. 

Approved  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S.  425, 
54  L.  Ed.  558^  30  Sup.  Ct.  242,  holding  stock  exempted  from  taxation 
was  capital  or  property  of  corporation,  not  shares  of  stock  in  hands 
of  stockholders;  Detroit  etc.  Ry.  Co.  v.  Fuller,  205  Fed.  89,  holding 
Public  Acts  of  Michigan  1911,  No.  95,  imposing  tax  on  owners  of  stock, 
bonds  and  other  evidences  of  indebtedness  of  specially  chartered  rail- 
road void  under  Fourteenth  Amendment  as  class  legislation. 

Miscellaneous.  Cited  in  Oroesbeck  v.  Grand  Trunk  Ry.  Co.,  167  Mich. 
271,  132  N.  W.  1028,  holding  in  action  for  death  of  employee,  evidence 
was  insufficient  to  show  that  car  had  been  turned  over  to  another  rail- 
road, not  party  to  suit,  which  was  separate  entity  and  not  part  of  sys- 
tem of  which  defendants  were  members;  People  ex  rel.  Bird  v.  Detroit 
etc.  Ry.  Co.,  157  Mich.  146,  121  N.  W.  815,  referring  to  history  of  or- 
ganization of  railroad  under  special  charter. 

201  V.  8.  502-683,  60  I^  Ed.  867,  26  Sup.  Ct.  525,  HADDOCK  ▼.  HADDOCK. 

Requirement  of  Constitution  Is  not  that  some,  but  that  full,  faith  and 
credit  shall  be  giyen  by  States  to  Judicial  decrees  of  other  States. 
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Approved  in  Kelly  v.  Kelly,  118  Va.  379,  87  S.  E.  568,  decree  of 
Massachusetts  court  in  suit  by  wife  for  separate  maintenance,  adjudg- 
ing that  wife  left  home  for  justifiable  cause,  held  by  Massachusetts 
court  to  bar  husband's  proceeding  for  divorce  on  ground  of  desertion^ 
bars  similar  proceeding  by  husband  in  Virginia. 

Personal  Judgment  rendered  In  State  court  against  nonresident  merely 
upon  constructive  service,  and,  therefore  without  Jurisdiction  over  person 
of  defendant,  may  not  be  enforced  in  another  State  by  virtae  of  full  faith 
and  credit  clause. 

Approved  in  Lamar  v.  United  States,  240  U.  S.  64,  60  L.  Ed.  528,  36 
Sup.  Ct.  256,  dismissing  writ  of  error  to  review  judgment  of  conviction 
on  ground  that  court  had  no  jurisdiction  because  indictment  did  not 
charge  crime  against  United  States  and  that. decision  that  Congressman 
was  officer  of  United  States  involved  interpretation  of  Constitution; 
Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  194,  59  L.  Ed.  912, 
35  Sup.  Ct.  579,  fact  that  director,  who  is  not  resident  agent,  resides 
within  State  does  not  give  courts  jurisdiction  of  foreign  corporation 
not  doing  business  in  State  and  having  no  resident  agent  in  State; 
Bigelow  V.  Old  Dominion  Copper  Min.  eto.  Co..  225  U.  S.  137,  Ann, 
Gas.  1913E,  876,  56  L.  Ed.  1025,  32  Sup.  Ct.  641  (affirming  203  Mass. 
209,  40  L.  R.  A.  (N.  8.)  814,  89  N.  E.  215),  holding  judgment  of  Fed- 
eral court  in  New  York  dismissing  suit  against  one  of  two  joint  tort- 
feasors, is  not  bar  to  suit  in  Massachusetts  court  against  other  tort- 
feasor, where  latter,  who  was  resident  of  Massachusetts  was  not,  and 
could  not,  be  made  party  to  suit  in  New  York;  Benoist  v.  Smith,  191 
Fed.  516,  holding  in  suit  by  receiver  to  quiet  title  to  land  that  action 
in  ejectment  in  State  court  against  nonresident  receiver  to  recover  tract 
of  land,  in  which  service  was  made  by  publication,  is  not  prior  suit 
within  rule  that  Federal  court  will  in  its  discretion  stay  proceedings  to 
await  termination  of  prior  suit  in  State  court  involving  same  matters; 
Andrews  v.  Sheehy,  122  La.  466,  47  South.  771,  and  Andrews  v.  Sheehy, 
125  La.  221,  51  South.  123,  both  holding  nonresident  cannot  be  brought 
into  courts  of  State,  as  warrantor  upon  demand  for  money,  by  substi- 
tuted service;  McGuinness  v.  McGuinness,  72  N.  J.  Eq.  387,  68  Atl.  771, 
holding  decree  for  alimony  is  not  enforceable  against  property  of  de- 
fendant in  State  where  divorce  decree  is  void  because  rendered  against 
defendant  not  served  with  process  within  State ;  Knapp  v.  Supreme  Com- 
mandery  etc.,  121  Tenn.  229,  118  S.  W.  394,  holding  in  suit  by  minority 
certificate  holders  in  fraternal  beneficiary  association  in  State  to  declare 
illegal  merger  with  nonresident  society  of  similar  character,  court  has 
jurisdiction  though  latter  association  was  brought  in  by  constructive 
service  by  publication;  Howard  v.  Landsberg's  Committee,  108  Va. 
177,  60  S.  E.  775,  holding  insane  person  is  not  neeessaiy  party  to  suit 
to  sell  her  real  estate  for  debt,  and  that  such  person  was  sufficiently 
represented  by  her  committee,  so  that  overruling  motion  to  appoint 
guardian  ad  litem  was  not  error;  Clem  v.  Given 's  Exr.,  106  Va.  147, 
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55  S.  E.  568,  holding,  under  Virginia  Code  1904,  §§  3230-3232,  provid- 
ing for  process  by  publication,  in  action  for  specific  performance  of 
contract  of  sale  of  real  estate  brought  against  nonresident  executor  and 
widow  and  children  of  vendor,  it  was  proper  to  proceed  against  execu- 
tor by  publication;  Ham  v.  Cole,  20  Okl.  558,  95  Pac.  417,  arguendo. 

Distinguished  in  J.  A.  Shuttleworth  &  Co.  v.  J.  Marx  &  Co.,  159  Ala. 
427,  49  South.  85,  86,  holding  in  action  against  partnership,  appear- 
ance by  counsel  interposing  plea  of  general  issue  admits  x>&i^iiership 
character  of  defendant  and  relieves  plaintiff  of  necessity  of  proving  it. 

Under  government's  inherent  power  over  marriage  relation.  State 
court's  action,  conformably  to  laws  of  State,  in  dissolution  of  marriage  tie, 
as  to  citizen  of  that  State,  is  binding  in  that  State  aa  to  Bach  dtiaen,  and 
validity  of  judgment  may  not  therein  he  questioned  as  denial  of  due 
process. 

Approved  in  Fleming  v.  Fleming,  36  Nev.  139,  142,  134  Pac.  447,  448, 
holding  actual  residence  for  six  months  is  necessary  to  give  court  juris- 
diction of  divorce  action  under  Rev.  Laws,  §  5838,  and  denying  order 
for  publication  of  summons;  Cunningham  v.  Cunningham,  206  N.  Y. 
348,  43  L.  R.  A.  (K.  8.)  355,  99  N.  £.  848,  vacating  marriage  contract 
of  residents  of  New  York  entered  into  in  New  Jersey  in  violation  of 
laws  of  that  State;  Ex  parte  Alderman,  157  N.  C.  513,  73  S.  E.  129, 
holding  judgment  of  court  of  another  State  awarding  custody  of  child 
to  wife,  subject  to  right  of  husband  to  visit  child,  need  not  be  enforced 
in  contest  in  State  court  for  custody  of  child. 

As  corollary  of  power  of  government  to  deal  with  its  own  citizens  by 
decree  operative  within  its  own  borders,  irrespective  of  extraterritorial 
efficacy,  it  follows  that  right  of  another  sovereignty  exists,  under  principles 
of  comity,  to  give  decree  so  rendered  such  efficacy  as  it  deems  justified  by 
public  policy. 

Approved  in  Gildersleeve  v.  Gildersleeve,  88  Conn.  695,  Ann.  Oas. 
1916B,  920,  92  Atl.  686,  dismissing  divorce  action  by  wife,  where  evi- 
dence shows  divorce  was  granted  to  husband  in  South  Dakota  upon 
personal  service  upon  wife  in  another  State;  Joyner  v.  Joyner,  131 
Ga.  221,  127  Am.  St.  Rep.  220,  18  L.  R.  A.  (N.  S.)  647,  62  S.  E.  183, 
recognizing  on  ground  of  comity  decree  of  divorce  obtained  by  husband 
in  Kansas  on  constructive  service  against  nonresident  wife  remaining 
domiciled  in  Georgia,  where  wife  receiving  notice  failed  to  defend  and 
husband  on  faith  of  divorce  remarried;  Bell  v.  New  Orleans  etc.  R. 
Co.,  2  Ga.  App.  820,  59  8.  E.  106,  holding  service  of  process  on  non- 
resident corporation  by  handing  copy  personally  to  agent,  designated 
as  "commercial  agent,"  having  office  in  State  for  soliciting  freight, 
gives  courts  of  State  jurisdiction  to  render  jadgments  having  at  least 
local  efficacy;  Kapigan  v.  Der  Minassian,  212  Mass.  414,  Ann.  Oas. 
1918D,  585,  99  N.  E.  265,  dismissing  suit  to  nullify  marriage  on  ground 
that  defendant  had  former  wife  in  Turkey^  where  evidence  shows  do* 
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fendant,  who  was  Christian,  while  domiciled  in  Turkey  married  Chris- 
tian who  embraced  Mohammedan  religion,  and  married  Mohammedan, 
which  marriage  under  law  of  Turkey  nullified  marriage  with  Christian; 
Parker  v.  Parker,  21i  Mass.  141,  97  N.  E.  989,  holding  alimony  may 
be  granted  in  proceedings  in  which  former  husband  is  personally  served, 
although  divorce  was  granted  on  constructive  service;  Toncray  v.  Ton- 
cray,  123  Tenn.  491,  492,  493,  Ann.  Gas.  1912G,  284,  34  L.  R.  A.  (K.  S.) 
1106,  131  S.  W.  980,  981,  holding  court  may  enforce  divorce  decree  of 
another  State  based  on  service  by  publication  in  so  far  ae  it  affects 
marriage  status,  and  yet  permit  wife  domiciled  in  State  to  sue  for  ali- 
mony; Douglas  V.  Teller,  63  Wash.  698,  102  Pac.  763,  holding  valid 
divorce  decree  of  foreign  State  entered  on  petition  of  husband  who  was 
resident  of  snch  State  three  years,  and  upon  substituted  service,  where 
decree  is  in  issue  forty  years  after  its  entry  and  wife  knew  of  substi- 
tuted service  long  before  validity  of  decree  was  questioned;  BaeUey 
V.  Buckley,  60  Wash.  219,  126  Am.  St.  Rep.  900,  96  Pac.  1082,  holding 
in  consolidated  action  by  wife  for  divorce  and  division  of  property 
and  by  former  wife  for  division  of  property,  admission  of  evidence  of 
two  prior  divorce  decrees  in  foreign  States,  both  obtained  upon  service 
by  publication,  was  not  error. 

Wtiere  bona  fide  domicile  lias  been  acquirdd  In  State  by  either  of 
parties  to  marriage,  divorce  decree  granted  at  suit  of  such  party  by  court 
having  personal  Jurisdiction  of  other  party,  is  entitled  to  be  enforced  In 
other  States  by  virtue  of  full  faith  and  credit  clause. 

Approved  in  Parker  v.  Parker,  222  Fed.  190,  191,  192,  137  C.  C.  A. 
626,  holding  decree  of  divorce  in  Missouri  on  substituted  service,  ob- 
tained by  husband  deserting  wife  in  California,  where  they  had  lived 
subsequent  to  marriage,  does  not,  nnder  full  faith  and  credit  clause, 
bar  right  of  abandoned  wife  to  share  in  property  in  Texas;  Walker  v. 
Walker,  126  Md.  663,  Ann.  Gas.  1916B,  934,  94  Atl.  361,  holding  in 
wife's  suit  for  alimony,  divorce  obtained  by  husband  in  foreign  State 
after  residence  for  statutory  period  is  void,  where  husband  took  up 
residence  in  foreign  State  solely  for  purpose  of  divorce  and  matrimonial 
domicile  remained  in  State;  Tiedemann  v.  Tiedemann,  36  Nev.  507,  608, 
137  Pac.  828,  829,  holding  under  Rev.  Laws,  §  6838,  complaint  in  divorce 
action  sufficient,  where  service  was  made  tipon  defendant  in  county  in 
which  suit  was  instituted,  even  though  it  does  not  show  plaintiff  was 
actual  resident  for  siz'  months  as  required  by  act  of  1911,  Rev.  Laws, 
§  3609 ;  White  v.  White,  77  N.  H.  28,  86  Atl.  364,  holding  under  Laws 
1911,  c.  104,  State  court  has  jurisdiction  to  determine  custody  of  child, 
where  father  leaving  matrimonial  domicile  goes  to  another  State  and 
mother  obtains  divorce,  and  after  father  took  child  out  of  State  with- 
out mother's  consent,  mother  brings  child  back  to  State. 

Where  domicile  of  matrimony  Is  in  partieolar  State  and  hosband 
abandoning  wife  goes  into  another  State  to  avoid  marital  obllgatloni^  each 
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otber  8tat«  doei  not  becoins  new  domicile  of  matrimony;  and  place  where 
wife  remains  wlien  abandoned  la  her  legal  domicile  until  new  actual  domi- 
cile is  acanlred  by  her  elsewhere* 

Approved  in  Williamson  v.  Osenton,  232  U.  S.  625,  626,  58  L.  Ed.  762, 
34  Sup.  Ct.  442,  holding  wife  justifiably  leaving  husband  may  acquire 
different  domicile  from  his,  not  only  for  pui-pose  of  obtaining  divorce, 
but  for  purpose  of  bringing  action  for  damages  against  other  persons; 
Parker  v.  Parker,  222  Fed.  190,  191,  137  C;  C.  A.  626,  holding  decree 
of  divorce  in  Missouri  on  substituted  service,  obtained  by  husband  de- 
serting wife  in  California,  where  they  had  lived  subsequent  to  marriage, 
does  not,  under  full  faith  and  credit  clause,  bar  right  of  abandoned 
wife  to  share  in  property  in  Texas;  McKnight  v.  Dudley,  148  Fed.  206, 
78  C.  C.  A.  162,  wife  is  head  of  family  where  husband  insane,  and  may 
change  residence  to  another  State,  r^ardless  of  fact  that  her  husband 
remains  in  State  of  former  residence;  Worthington  v.  District  Court, 
37  Nev.  233,  142  Pac.  238,  upholding  statute  of  1913  requiring  year's 
residence  prior  to  bringing  action  for  divorce;  Hibbert  v.  Hibbert,  72 
N.  J.  Eq.  779,  65  Atl.  1028,  holding  in  suit  for  divorce  by  wife  on  ground 
of  desertion,  evidence  was  insufficient  to  show  abandonment  of  domicile 
in  New  Jersey,  and  granting  divorce ;  Avakian  v.  Ayakian,  69  N.  J.  Eq. 
98,  60  Atl.  525,  upholding  jurisdiction  of  New  Jersey  court  to  annul 
marriage  solemnized  in  England  between  resident  of  Massachusetts  and 
an  Armenian,  where  marriage  performed  while  latter  on  way  to  New 
Jersey  to  reside,  and  she  resided  in  latter  place  for  short  time  prior 
to  suit;  Toncray  v.  Toncray,  123  Tenn.  491,  492,  Ann.  Oas.  19120,  284, 
34  L.  B.  A.  (N.  8.)  1106,  131  S.  W.  980,  981,  holding  wife  retaining 
domicile  in  State  may  sue  for  alimony,  where  husband  abandoned  her 
and  obtained  divorce  in  another  State  on  service  by  publication  alone; 
Blondin  v.  Brooks,  83  Vt.  484,  76  Atl.  189,  refusing  in  suit  to  quiet 
title  to  recognize  divorce  decree  obtained  in  foreign  State  upon  per- 
sonal service  without  State,  where  residence  in  foreign  State  was  not 
bona  fide;  Carty  v.  Carty,  70  W.  Va.  149,  150,  88  L.  R.  A.  (N.  8.)  297, 
73  8.  E.  311,  granting  divorce  on  constructive  service  upon  nonresident 
husband  deserting  wife  in  another  State,  where  wife  in  good  faith  has 
acquired  separate  domicile  in  State;  dissenting  opinion  in  Lieber  v. 
Lieber,  239  Mo.  65,  143  S.  W.  478,  majority  holding  in  action  against 
wife  of  plaintiff's  former  husband  to  set  aside  conveyance  to  her  of 
property  that  was  homestead  of  plaintiff,  divorce  decree  ia  not  subject 
to  collateral  attack  for  fraud;  Duke  v.  Duke,  70  N.  J.  Eq.  135,  62  Atl. 
466,  syllabus,  arguendo. 

Distinguished  in  Thompson  y.  Thompson,  226  U.  S.  561,  562,  67  L.  Ed. 
351,  33  Sup.  Ct.  129  (affirming  35  App.  D.  C.  21,  22),  holding,  under 
fuU  faith  and  credit  clause,  divorce  decree  rendered  upon  publication 
of  summons  by  court  of  State  of  matrimonial  domicile,  denying  alimony 
to  wife,  is  bar  to  suit  for  maintenance  in  courts  of  other  States ;  Griflin 
V.  Griffin,  54  Tex.  Civ.  620,  621, 117  S.  W.  910,  911,  holding  valid  divorce 
decree  may  be  obtained  in  State  of  matrimonial  domicile  on  service 


201 U.  S.  562-633       NOTES  ON  U.  S.  REPORTS.  714 

by  publication,  where  wife  continues  to  reside  there  and  residence  of 
husband  having  abandoned  wife  is  unknown;  State  ex  rel.  Aldraeh  ▼• 
Morse,  31  Utah,  216,  217,  218,  7  L.  B.  A.  (N.  S.)  1127,  87  Pac.  706, 
holding  abandonment  of  wife  by  husband  who  moves  to  another  State 
does  not  change  matrimonial  domicile,  and  State  court  has  jurisdiction 
of  divorce  action  by  wife,  and  allowing  writ  of  mandate  for  decree 
upon  constructive  service. 

Wtete  fall  faith  and  credit  clause  if  inToked  to  compel  enforcement 
in  one  State  of  decree  rendered  in  another,  question  of  Jurisdiction  of  court 
rendering  decree  is  open  to  inquiry. 

Approved  in  Davis  v.  Davis,  164  Fed.  283,  holding  under  Pennsyl- 
vania law  authorizing  entry  of  personal  judgment  without  notice,  on 
judgment  note,  judgment  so  entered  in  Pennsylvania  must  be  accepted 
by  court  in  another  State;  Gildersleeve  v.  Gildersleeve,  88  Conn.  693, 
Ann.  Gas.  1916B,  920,  92  Atl.  686,  holding  divorce  decree  rendered  in 
foreign  State  subject  to  collateral  attack  in. suit  for  divorce  by  other 
party  on  ground  that  residence  was  colorable  only;  Morrill  v.  Morrill. 
83  Conn.  488,  77  Atl.  5,  holding  court  granting  divorce  to  wife  domiciled 
in  State,  and  custody  of  children  subject  to  right  of  husband  to  visit 
them,  may,  upon  wife's  removal  to  foreign  country,  modify  order  fix- 
ing custody  of  children  by  requiring  wife 'to  pay  expenses  of  annual 
visits  of  children  to  their  father;  Irose  v.  Balla,  181  Ind.  496,  104  N.  £. 
853,  holding  in  action  to  enforce  foreign  judgment  on  promissory  note 
payable  in  State,  power  of  attorney  to  confess  judgment,  contained  in 
note,  is  void  as  against  public  policy;  Bleakley  v.  Barclay,  75  Kan.  477, 
10  L.  R.  A.  (N.  S.)  230,  89  Pac.  912,  holding  judgment  of  Illinois  court 
in  habeas  corpus  proceeding  determining  conflicting  claims  to  custody 
of  child  is  res  judicata  as  to  same  question  in  similar  proceeding  in 
Kansas  court;  State  v.  Westmoreland,  76  S.  C.  149,  8  L.  &.  A.  (N.  8.) 
842,  56  S.  E.  674,  holding  judgment  of  divorce  in  foreign  State  may  be 
collaterally  attacked  by  showing  plaintiff  was  not  citizen  of  foreign 
State  but  of  former  when  judgment  was  rendered;  dissenting  opinion 
in  Lieber  v.  lieber,  239  Mo.  67,  143  S.  W.  479,  majority  holding  divorce 
decree  for  husband  could  not  be  directly  attacked  by  wife  after  hus- 
band's death. 

Distinguished  in  Miller  v.  Miller,  89  Kan.  158,  130  Pac.  684,  holding 
under  act  of  1907  judgment  of  divorce  rendered  by  Utah  court  upon 
publication  of  summons  against  resident  of  Kansas  cannot  be  collater- 
ally attacked  on  ground  that  plaintiff  was  in  fact  resident  of  Kansas 
and  not  of  Utah. 

Mere  domicile  in  State  of  one  party  to  marriage  does  not  give  courts 
of  State  Jurisdiction  to  render  decree  of  divorce  enforceable  in  other  States 
under  full  faith  and  credit  clause  of  Federal  Constitution  against  non- 
resident not  appearing  and  only  constructively  serred. 
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Approved  in  Joyner  v.  Joyner,  131  Ga.  219,  220,  127  Am.  St.  Rep. 
220,  18  L.  E.  A.  (N.  S.)  647,  62  S.  E.  182,  183,  following  rule;  Spokane 
etc.  R.  R.  Co.  ▼.  Whitley,  237  U.  S.  496,  L.  R,  A.  1917F,  736,  59  L.  Ed. 
1068,  35  Sup.  Ct.  655,  holding  mother  of  deceased  employee  was  not 
represented  by  administratrix  in  suit  brought  by  latter,  and  Washing- 
ton court  was  without  jurisdiction  as  to  mother,  and  Idaho  court  is  not 
bound  to  treat  judgment  as  bar  to  recovery  by  mother;  Olmsted  v.  Olm- 
sted, 216  U.  S.  391,  25  L.  R.  A.  (N.  S.)  1292,  54  L.  Ed.  532,  30  Sup. 
Ct.  292  (affirming  190  N.  Y.  466,  123  Am.  St  Rep.  585,  83  N.  E.  571), 
holding  New  York  courts  are  not  required  to  give  effect  to  divorce 
decree  of  Michigan  courts  rendered  without  jurisdiction  of  wife  nor 
to  Michigan  statute  l^itimatizing  children  bom  out  of  wedlock,  so  as 
to  give  property  of  testator  to  such  children,  where  title  has  already 
vested  in  other  legitimate  children;  Parker  v.  Parker,  222  Fed.  192, 
137  C.  C.  A.  626,  holding  decree  of  divorce  in  Missouri  on  substituted 
service,  obtained  by  husband  deserting  wife  in  California,  where  they 
had  lived  subsequent  to  marriage,  does  not,  under  full  faith  and  credit 
clause,  bar  right  of  abandoned  wife  to  share  in  property  in  Texas; 
Matthews  v.  Matthews,  139  Ga.  125,  76  S.  £.  855,  holding  judgment 
of  divorce  of  Alabama  court  against  nonresident  defendant  based  on 
constructive  service  by  publication,  is  not  conclusive  adjudication  as  to 
custody  of  child;  Downs  v.  Downs'  Admr.,  123  Ky.  410,  96  S.  W.  538, 
holding  judgment  in  divorce  suit  awarding  alimony  is  not  enforceable 
in  another  State,  where  defendant  was  not  personally  served  within 
State  of  former  and  did  not  voluntarily  appear;  Baylis  v.  Baylis,  207 
N.  Y.  447,  449,  101  N.  E.  177,  holding  divorce  decree  obtained  in  an- 
other State  without  personal  service,  while  matrimonial  domicile  re- 
mained in  New  York,  is  void,  and  issue  of  second  marriage  are  not 
legitimatized  by  Code  Civ.  Proc,  §  1745;  Toncray  v.  Toncray,  123  Tenn. 
483,  Ann.  Oas.  19120,  284,  34  L.  R  A.  (N.  S.)  1106,  131^  S.  W.  978, 
reducing  alimony  awarded  to  wife  whose  husband  deserted  her  and  ob- 
taining divorce  in  another  State  on  publication  without  service  of 
process  remarried,  where  alimony  absorbs  entire  estate;  Atkinson  v. 
Atkinson,  43  Utah,  57,  47  L.  R.  A.  (N.  S.)  499,  134  Pac.  597,  holding 
in  suit  te  set  aside  divorce  decree  on  ground  of  fraudulent  statement 
of  residence  in  affidavit  for  publication  of  summons,  plaintiff  need  not 
offer  to  submit  to  jurisdiction  of  court  in  original  action  as  condition 
to  having  decree  set  aside. 

Distinguished  in  Kewman  ▼.  United  States,  43  App.  D.  C.  62,  fact 
that  former  resident  of  District  of  Columbia  retains  domicile  or  legal 
residence  in  Washington  does  not  make  him  resident  within  meaning 
of  act  of  1878  requiring  actual  residence  in  District  as  qualification  for 
appointment  to  office  of  civil  commissioner;  Rhodes  v.  Rhodes,  36  App. 
D.  C.  268,  failure  of  defendant  in  suit  for  alimony  to  deny  allegation 
that  he  is  resident  of  District  of  Columbia  does  not  conclusively  show 
that  he  was  not  resident  of  Virginia  when  divorce  was  granted  without 
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personal  service  on  wife,  and  Viiginia  decree  is  entitled  to  credit; 
McCormick  v.  McCGrmick,  82  Kan.  35,  42,  43,  52, 107  Pac.  547,  560,  553, 
holding  under  act  of  1907  requiring:  enforcement  of  foreign  divorce  de- 
crees based  on  service  by  publication,  divorce  decree  of  Missouri  court 
based  on  such  service  is  bar  to  action  for  alimony;  Howard  v.  Strode, 
242  Mo.  224,  225,  Ann.  Oaa.  19130,  1057,  146  S.  W.  796,  797,  holding 
in  action  by  widow  to  obtain  share  in  deceased  husband's  estate,  for- 
eign divoree  decree  granted  on  constructive  service  by  publication  is 
admissible. 

Doctrine  of  res  judicata  as  applicable  to  divorce  proceedings.  Note, 
Ann.  Gas.  1916B,  876,  904,  910. 

Extraterritorial  effect  of  decree  of  divorce  rendered  upon  construc- 
tive service.  Note,  18  L.  B.  A.  (N.  8.)  648,  650,  651,  652,  65S, 
654,655. 

Valid  divorce  in  one  State  as  affecting  independent  suit  for  ali- 
mony in  another.    Note,  34  L.  R.  A.  (N.  S.)  1108. 

Miscellaneous.  Cited  in  Hudgens  v.  Baugh,  225  Fed.  901,  refusing 
to  enjoin  enforcement  of  judgment  on  note  for  price  of  horse  on  account 
of  after-discovered  evidence  that  defendant's  agent  fraudulently  eon- 
spired  with  sellers,  where  fraud  affected  validity  of  transaction,  and 
not  validity  of  judgment. 

201  U.  8.  633-638,  50  Ii.  Ed.  896,  26  8up.  Ot.  564,  8T.  JOHN  ▼.  NEW 
TOBK. 

Provisions  of  Laws  of  New  York  of  1898,  chi^ter  888,  prohibiting  sale 
of  adulterated  milk  are  not  in  conflict  with  equal  protection  daiue  of 
Fourteenth  Amendment,  because  it  provides  different  prohibitions  and 
penalties  as  to  producing  and  nonproducing  venders  of  milk. 

Approved  in  Riley  v.  Massachusetts,  232  U.  S.  680,  58  L.  Ed.  795,  34 
Sup.  Ct.  469,  upholding  Massachusetts  Labor  Act  of  1909  regulating 
hours  of  labor  of  women  in  factories;  Adams  v.  Milwaukee,  228  U.  S. 
582,  57  L.  Ed.  977,  33  Sup.  Ct.  610,  upholding  municipal  ordinance  regu- 
lating sale  of  milk,  classifying  milk  drawn  from  cows  outside  city  and 
miUc  drawn  from  cows  within  city  in  different  classes;  Shevlin- 
Carpenter  Co.  v.  Minnesota,  218  U.  S.  69,  54  L.  Ed.  985,  30  Sup.  Ct.  663, 
upholding  statute  of  Minnesota  punishing  cutting  and  removal  of  tim- 
ber from  State  lands,  cUssifying  ways  by  which  law  may  be  defeated 
and  imposing  double  or  triple  damages  for  its  violation;  Cox  v.  Texas, 

202  U.  S.  451.  50  L.  Ed.  1101,  26  Sup.  Ct.  671,  liquor  dealers  not  denied 
equal  protection  of  law  because  domestic  wine  producers  are  exempted 
from  tax  while  such  wines  in  their  hands;  In  re  Home  Discount  Co., 
147  Fed.  546,  upholding  Alabama  act  of  1901,  regulating  business 
of  money  brokers  lending  on  bills  of  sale  and  excluding  from  its  pro- 
visions bankers  and  lenders  when  amount  does  not  exceed  seventy-five 
dollars ;  Avers  v.  State,  178  Ind.  458,  Ann.  Oaji.  19150,  549,  99  N.  K. 
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732,  upholding  provision  of  Barns'  Ann.  Stats.  1908,  §2446,  pro- 
hibiting distribution  from  house  to  house  of  medicinal  preparations,  and 
giving  of  sample  to  child  under  sixteen,  and  section  2447  prohibiting  dis- 
tribution of  ''any  deleterious  substance'';  Board  of  Commrs.  of  John- 
son County  V.  Johnson,  173  Ind.  86,  89  N.  E.  594,  constniing.  and  uphold- 
ing Acts  1903,  p.  64,  c  29,  §27,  relating  to  taxation,  and  making 
different  classification  of  incorporated  and  unincorporated  banks  as 
to  deduction  of  deposits  from  assets;  Matheson  v.  Minneapolis  St.  Ry. 
Co.,  126  Minn,  292,  L.  R.  A.  1916D,  412.  148  N.  W.  74,  5  N.  C.  C.  A. 
876,  upholding  Workmen's  Compensation  Act  (Laws  1913,  §§  8195- 
8230,  Gen.  Stats.  1913),  excluding  domestic  servants,  farm  laborers, 
casual  employees,  and  such  railroad  employees  as  are  engaged  in  inter- 
state commerce ;  State  v.  Parker  Distilling  Co.,  236  Mo.  290,  139  S.  W. 
473,  holding  Laws  1909,  p.  654,  imposing  license  fee  on  manufacturers 
and  dealers  in  liquors,  except  wines  and  spirits  produced  from  grapes 
or  fruit  grown  in  State  is  not  void  so  far  as  Fourteenth  Amendment 
alone  is  concerned,  but  is  void  as  discriminatory  interference  with  inter- 
state commerce;  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  290,  Ann. 
Cas.  1912B,  156,  34  L.  R.  A.  (N.  8.)  162,  94  N.  E.  438,  1  N.  C.  C.  A. 
532,  upholding  Workmen's  Compensation  Act  (Laws  1910,  c.  674), 
art.  XrVa,  imposing  on  employers  in  designated  occupations  absolute 
liability  for  injuries  to  employees;  Steele  etc.  Co.  v.  Miller,  92  Ohio  St. 
127,  110  N.  E.  651,  upholding  act  of  1913,  amending  section  11102 
iet  seq.,  Qeneral  Code,  relating  to  transfer  of  stocks  of  merchandise  and 
fixtures  other  than  in  usual  course  of  trade;  Bloomfield  v.  State,  86 
Ohio  St.  265,  Ann.  Oaa.  1913D,  629,  41  L.  IL  A.  (N.  S.)  726,  99  N.  E. 
311,  upholding  act  of  1909,  regulating  liquor  traffic;  Memphis  v.  State, 
133  Tenn.  93,  179  S.  W.  634,  upholding  Acts  1915,  c.  60,  regulating 
jitneys. 

Not  only  the  final  purpose  of  the  law  must  be  considered,  but  the 
means  of  its  administration  in  the  ways  it  may  he  defeated. 

Approved  in  District  of  Columbia  v.  Brooke,  214  U.  S.  150,  53  L.  Ed. 
946,  29  Sup.  Ct.  560,  upholding  Act  of  1896,  c.  206  (29  Stat.  125), 
relating  to  drainage  of  District  of  Columbia  and  providing  different 
methods  for  enforcement  against  resident  and  nonresident  owners; 
Reagan  v.  District  of  Columbia,  41  App.  D.  C.  414,  upholding  Act  of 
Congress  of  1913,  c.  26,  requiring  license  for  loaning  money  upon  se- 
curity at  more  than  six  per  cent  interest,  exempting  licensed  bankers, 
trust  companies  and  others  specified;  Newman  v.  United  States,  41 
App.  D.  C.  50,  upholding  act  of  Congress  1913,  regulating  business  of 
loaning  money  on  security  by  persons  and  companies  other  than  banks, 
which  permits  resident  individuals  and  corporations  to  be  licensed  as 
pawnbrokers  in  District,  but  excludes  nonresident  individuals;  Van- 
daHa  R.  Co.  v.  Stilwell,  181  Ind.  278,  Ann.  Oafl.  1916D,  258,  104  N.  E. 
293,  6  N.  C.  C.  A.  491,  holding  Employers'  Liability  Act  of  1911  is 
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not  invalid  as  denying  equal  pioteetion  of  law  beeasae  it  apices  only 
to  employers  of  five  or  more  persons;  Freadrich  v.  State,  89  Neb.  352, 
354,  34  L.  R.  A.  (N.  S.)  660,  131  N.  W.  621,  622,  upholding  Pure  Food 
Law  (Comp.  Stats.  1909,  c.  33,  GoMbey's  Ann.  Stats.  1909,  §§9818- 
9840). 

Distinguished  in  Seattle  v.  Dencker,  58  Wash.  505,  137  Am.  St.  R^. 
1076,  28  L.  R.  A.  (N.  S.)  446,  108  Pac.  1088,  holding  void  ordinance 
providing  for  licensing  of  automatic  devices  for  selling  goods,  exempt- 
ing prepayment  gas-meters,  telephone  slot-machines  and  other  devices 
specified. 

Constitutionality  of  statutes  or  ordinances  regulating  sale  of  milk. 
Note,  18  Ann.  Oaa.  321. 

Constitutionality  of  discriminations  in  food  laws.    Note,  34  L.  R.  A. 
(N.  8.)  661. 

What  constitutes  adulteration  within  Food  and  Drugs  Act.    Note, 
L.  R.  A.  1915B,  776,  783,  784,  785. 

Constitutionality  of  statutes  limiting  length  of  day's  labor.    Note, 
Ann.   Gas.   1914D,  1266. 

Miscellaneous.  Cited  in  Boos  v.  State,  181  Ind.  580,  105  N.  E.  124, 
holding  under  Burns'  Ann.  Stats.  1914,  §2486,  punishing  ''whoever 
directly  or  indirectly''  sells  intoxicating  liquor  to  minors^  licensed 
saloon-keeper  is  not  criminally  liable  for  sale  by  bartender  to  minor 
in  his  absence  and  without  his  knowledge,  or  without  intent  to  evade 
statute. 

201  U.  8.  638-640,  5  Ann.  Oas.  783,  60  L.  Ed.  889,  26  Bag.  Ot.  660,  RAW- 
UKS  V.  OEOBGXA. 

Requirement  of  dne  process  of  law  does  not  take  up  special  proTlsioDS 
of  State  Oonstltntion  and  laws  into  Fourteenth  Amendment  so  tliat  Federal 
court  may  review  decision  of  State  court  that  local  provisions  had  been 
complied  with. 

Approved  in  Twining  v.  New  Jersey,  211  U.  S.  Ill,  53  L.  Ed.  Ill, 
29  Sup.  Ct.  14,  holding  exemption  from  compubory  self-incrimination, 
enumerated  among  guaranties  of  fifth  amendment,  is  not  extended  to 
States  by  Fourteenth  Amendment;  Patterson  v.  Colorado,  205  U.  S. 
460,  51  L.  Ed.  880,  27  Sup.  Ct.  556,  holding  Fourteenth  Amendment  re- 
quiring due  process  of  law  does  not  take  up  into  itself  special  provi- 
sions of  State  Constitution,  and  in  that  way  subject  State  decision  that 
such  provisions  have  been  complied  with  to  review  by  Federal  Supreme 
Court,  and  objection  that  information  was  not  supported  by  affidavit 
until  after  it  was  filed  cannot  be  considered;  Burt  v.  Smith,  203  U.  S. 
135,  61  L.  Ed.  127,  27  Sup.  Ct.  37,  whether  or  not  New  York  Court  of 
Appeals  exceeded  functions  under  State  Constitution  does  not  involve 
Federal  question  as  denial  of  due  process  of  law;  Matter  of  Moran, 
203  r.  S.  104,  51  L.  Ed.  108,  27  Sup.  Ct.  25,  holding  fifth  amendment 
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requiring  presentment  qr  indictment  by  grand  jury,  does  not  take  up 
into  itself  local  law  as  to  how  grand  jury  should  be  made  up  and  raise 
latter  .to  constitutional  requirement;  Frank  v.  State,  142  Qa.  748, 
L.  E.  A.  1915D,  817,  83  S.  E.  649,  holding  person  indicted  for  murder 
given  trial  in  accordance  with  State  Constitution  and  laws  is  not 
denied  due  process  by  receiving  of  verdict  in  his  absence,  where  motion 
for  new  trial  does  not  contain  that  fact;  Coleman  v.  State,  141  6a.  733, 
82  S.  E.  229,  holding  sixth  amendment  to  Federal  Constitution  has  no 
application  to  question  relating  to  jury  panel  in  State  court;  Loeb  v. 
Jennings,  133  Ga.  806,  18  Ann.  Oaa.  376,  67  S.  E.  106,  holding  trial  with- 
out jury  for  violation  of  municipal  ordinance,  not  in  violation  of  State 
Constitution  (art.  I,  §  1,  par.  3),  is  not  denial  of  due  process  under 
Fourteenth  Amendment;  Brantley  ▼.  State,  132  6a.  580,  131  Am.  St. 
Rep.  218,  16  Ann.  Gas.  1203,  22  L.  R.  A.  (N.  S.)  959,  64  S.  E.  679,  hold- 
ing convicted  person  obtaining  new  trial  on  his  own  motion  is  not  de- 
nied due  process  of  law  under  Fourteenth  Amendment  by  second  trial. 

Validity  of  judicial  or  official  act  performed  on  Sunday.    Note, 
Ann.  Gas.  1916B,  12. 

Receiving  verdict  on  Snnday.    Note,  89  L.  R.  A.  (N.  S.)  845. 

Right  conferred  by  exempting  firemen  from  jury  or  militia  duty. 
Note,  8  L.  R.  A.  (N.  S.)  501. 

Miscellaneous.  Cited  in  Rawlins  ▼.  Passmore,  203  U.  S.  583,  51 
L.  Ed.  327.  27  Sup.  Ct.  781,  affirming  final  order  on  authority  of  prin- 
cipal case. 

201  U.  8.  641,  60  L.  Ed.  901,  26  8np.  Gt.  769,  EX  PARTE  GOLUMBIA 
0£OKOS. 

Cited  in  United  States  v.  Celestine,  215  U.  S.  291,  54  L.  Ed.  200,  30 
Sup.  Ct.  93,  and  Toy  Toy  t.  Hopkins,  212  U.  S.  547,  58  L.  Ed.  646,  29 
Sup.  Ct.  416. 

201  U.  8.  643,  60  L.  Ed.  902,  26  8up.  Gt.  759,  AETNA  INDEBflNITT  GO.  ▼. 
HAVESHILL. 

Cited  in  Danvers  Sav.  Bank  y.  National  Surety  Co.,  166  Fed.  672, 
92  C.  C.  A.  423. 

201  U.   a   647,  60  I..  Ed.   904,  26  8np.  Gt.  761,  EZJP8TEIN  *  GO.   T. 

oRAjnr. 

Cited  in  Crook  Homer  Co.  v.  Gilpin,  112  Md.  9,  136  Am.  St.  R^. 
376,  28  L.  R.  A.  (N.  S.)  288,  75  Atl.  1052. 
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202  U.  B.  1-^9,  60  li.  Ed.  018,  26  Snp.  Ot.  408,  LOUISIANA  ▼.  MISSIS- 
SIPPI. 

Oontrovezsy  'between  two  States  m  to  boundary  line  glTee  Federal 
Supreme  Court  original  Jnrlidietton. 

Approved  in  State  v.  Bowman,  89  Ark.  434,  116  S.  W.  898,  ar^endo. 

When  State    may  invoke    original    jurisdiction  of    United  States 
Supreme  Court.    Note,  Ann.  Cu.  19120,  580. 

Term  '^thalweg^  m  aeed  bjr  writers  on  international  law  in  definition 
of  water  bonndaries  between  States  is  middle  or  deepest  or  most  navigable 
clianneL 

Approved  in  Washington  v.  Oregon,  214  U.  S.  215,  63  L.  Ed.  970,  29 
Snp.  Ct.  631,  and  Washington  v.  Oregon,  211  U.  S.  134,  63  L.  Ed.  119, 
2d  Sup.  Ct.  47,  both  holding  fact  that  south  channel  of  Columbia  River 
has  become  more  important  than  north  channel  has  not  changed 
boundary  line  between  Washington  and  Oregon  as  fixed  by  act  of  1859 
admitting  Or^;on  to  Union;  Whiteside  v.  Norton,  205  Fed.  9,  10,  45 
L.  B.  A.  (N.  8.)  112,  123  C.  C.  A.  313,  main  channel  of  St.  Louis  Rivei 
fixed  by  Enabling  Acts  as  boundary  between  Wisconsin  and  Minnesotn 
remains  boundary,  although  government  dredges  new  channel  which 
becomes  main  channel;  State  v.  Muncie  Pulp  Co.,  119  Tenn.  64,  69,  104 
S.  W.  441,  442,  holding  western  boundary  of  Tennessee  at  time  of  its 
admission  as  State  in  1796  was  "middle  of  Mississippi  River"  and 
designation  of  eastern  boundary  of  Arkansas  as  "middle  of  main  chan- 
nel" at  time  of  its  admission  in  1836  could  not  have  been  different 
boundary,  as  Congress  had  no  i>ower  to  change  boundary;  Johnnsson  v. 
American  Tug  Boat  Co.,  85  Wash.  216,  147  Pac.  1148,  defining  word 
'^fairway''  used  in  article  XXVI  of  International  Rules  as  derived 
from  word  ''thalweg"  in  action  for  negligence  in  causing  collision  of 
raft  in  tow  with  fishing  launch   and  net   near  ''fairway";  Louisiana 
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Navigation  Co.  y.  Oyster  Commission,  125  La.  745,  51  South.  708,  709, 
arguendo. 

Jurisdiction  over  boundary  river.    Note,  41  L.  R,  A.  (N.  S.)  866. 

Long  acquiescence  in  assertion  of  particular  boundary,  and  asserlion 
of  sovereignty  oyer  territory,  should  be  accepted  as  conclnsiye,  wliatever 
the  international  rule  may  be  in  respect  to  acquisition  of  large  tracts  by 
prescription. 

Approved  in  Mai-yland  y.  West  Virginia,  217  U.  S.  43,  54  L.  Ed.  658, 
30  Sup.  Ct.  268,  holding  long  accepted  boundary  line  known  as 
Deakins  line  with  Fairfax  Stone  as  starting  point  should  be  surveyed 
and  permanently  marked  as  boundary  line;  Pearcy  v.  Stranahan,  205 
U.  S.  270,  51  L.  Ed.  797,  27  Sup.  Ct.  545,  Isle  of  Pines  under  Piatt 
amendment  and  Constitution  of  Cuba  is  de  facto  under  jurisdiction  of 
Cuba,  and  is  '' foreign  country"  within  meaning  of  Tariff  Act  of  1897. 

202  U.  8.  59-60,  50  L.  Ed.  934,  26  Sup.  Ot.  571,  IOWA  y.  ILLINOIS. 

Boundary  line  between  Iowa  and  IlUnois  is  middle  of  main  channel  of 
Mississippi. 

Approved  in  Kinnanne  v.  State,  106  Ark.  291, 153  S.  W.  263,  boundary 
line  between  Arkansas  and  Tennessee  in  Osceola  district  of  Mississippi 
county  in  Arkansas  is  middle  of  main  channel  of  Mississippi  River. 

Jurisdiction  over  boundary  river.     Note,  41  L.  R.  A.  (N.  S.)  S67. 

202  U.  8.  60-70,  60  L.  Ed.  935,  26  Sup.  Ot.  568,  OREGON  y.  HITOHOOCK. 

Immunity  of  United  States  from  suit  preyents  suit  by  State  in  Fedtfal 
Supreme  Court  against  Secretary  of  Interior  and  land  commissioner  to 
restrain  them  from  allotting  to  Indians  swamp-lands  claimed  by  State. 

Approved  in  United  States  v.  Daniels,  231  U.  S.  222,  58  L.  Ed.  192,  34 
Sup.  Ct.  84,  mandamus  will  not  lie  at  instance  of  person  making  highest 
bid  for  cruiser,  to  compel  Secretary  of  Navy  to  surrender  same  in  proceed- 
ing to  which  United  States  is  not  and  cannot  be  made  party;  Conley  v. 
Ballinger,  216  U.  S.  91,  54  L.  Ed.  896,  30  Sup.  Ct.  224,  even  if  suit  is  not 
suit  against  United  States,  descendant  of  Indian  buried  in  cemetery 
reserved  by  treaty  of  1855  with  Wyandottes  for  cemetery  use  cannot 
enjoin  disposition  of  such  property  in  accordance  with  act  of  Congress 
of  1906;  State  of  Kansas  v.  United  States,  204  U.  S.  341,  51  L.  Ed.  513, 
27  Sup.  Ct.  388,  State  cannot  sue  United  States  without  latter 's  con- 
sent; Ndganab  y.  Hitchcock,  202  U.  S.  476,  50  L.  Ed.  1114,  26  Sup.  Ct. 
667,  suit  to  enjoin  Secretary  of  Interior  from  disposing  of  pine  lands 
ceded  by  Indians  is  suit  against  United  States;  Western  Union  Tel.  Co. 
v.  Andrews,  154  Fed.  102,  suit  to  enjoin  prosecuting  attorneys  from 
instituting  proceedings  to  recover  penalties  for  failure  of  corporation 
to  conaply  with  statute  regulating  foreign  corporations,  is  suit  against 
State ;  Deseret  Water  etc.  Co.  v.  State,  167  Cal.  158,  163,  .138  Pac.  986, 
988,  State  court  has  no  power  to  make  United  States  party  to  suit  by 
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public  service  corporation  to  condemn  State  school  lands  within  limits 
of  national  forest  reserve;  Potter  v.  Engler,  130  Minn.  512,  153  N.  W. 
1089,  denying  injunction  to  prevent  removal  of  standing  timber  from 
pablie  lands  under  contract  between  defendant  and  United  States; 
State  ex  rel  Lyon  v.  Murray,  79  S.  C.  326,  60  S.  E.  932,  holding  commis- 
sion apppointed  to  wind  up  affairs  of  State  dispensary  commission  is 
representative  of  State  with  authority  to  exercise  judicial  discretion 
as  to  validity  of  claims,  and  suit  against  it  in  Federal  court  is  suit 
against  State. 

Distinguished  in  Wadsworth  v.  Boysen,  148  Fed.  778,  779,  78  C.  C.  A. 
437,  siiit  to  enjoin  Indian  agent  from  obstructing  complainant  from  pros- 
pecting for  mineral  land  on  reservation  is  not  against  United  States. 

When    action   against    officei's    deemed   against   State.    Note,  44 
L.  R.  A.  (N.  S.)  208. 

Courts  cannot  Interfere  witli  allotment  of  swamp-lands  within  Indian 
reserration  wMle  legal  title  Is  in  United  SUtas. 

Approved  in  Plested  v.  Abbey,  228  U.  S.  51,  57  L.  Ed.  727,  33  Sup.  Ct, 
503,  Land  Department  has  power  to  determine  equitable  rights  to  public 
land  until  legal  title  passes  from  government  and  courts  will  not  inter- 
fere; Little  V.  Williams,  88  Ark.  50,  113  S.  W.  343,  State  patents  of 
factional  sections  of  public  lands  surrounding  meandered  non-navigable 
lake  according  to  public  survey  vests  prima  facie  title  to  bed  of  lake,-- 
and  until  government  corrects  survey  no  person  can  dispute  such  prima 
facie  title;  Gauthier  v.  Morrison,  62  Wash.  581,  114  Pac.  504,  holding 
exclusive  control  of  public  lands  is  in  Department  of  Interior  until 
patent  is  issued  and  State  court  has  no  jurisdiction  to  determine  plain- 
tiff's right  of  possession  to  agricultural  lands  erroneously  designated  as 
lake;  Columbia  Canal  Co.  v.  Benham,  47  Wash.  251,  125  Am.  St.  Bep. 
901,  91  Pac.  962^  State  court  cannot  enjoin  defendant  from  proceeding 
to  obtain  title  to  public  lands  and  require  him  to  relinquish  elaims 
before  title  has  passed  from  United  States. 

202  U.  B.  71-79,  50  L.  S.  939,  26  Sap.  Ot.  567,  HAZELTON  T.  SHB0KBL8. 

Contract  to  sell  tract  of  land  Is  unenforceable  wtere  part  of  considera- 
tion is  services  in  bringing  property  to  attention  of  committee  of  Congress 
as  snitable  site  for  ball  of  lecords. 

Approved  in  Lingle  v.  Snyder,  160  Ted.  630,  87  C.  C.  A.  529,  action 
for  breach'  of  contract  of  lease  of  lands  including  pNiblic  lands  unlaw- 
fully inclosed,  cannot  be  maintained;  Craig  v.  Parish,  43  App.  D.  C. 
453,  where  defense  in  action  on  contract  for  services  rendered  in  prose- 
cution claim  against  government  is  that  services  were  illegal  as  ren- 
dered by  intestate  at  time  he  was  in  employ  of  government,  plaintiff 
cannot  be  required  to  set  out  in  bill  of  particulars  facts  negativing  such 
defense;  Parish  v.  Craig,  40  App.  D.  C.  147,  consideration  named  in 
written  contract  to  pay  person  for  pecuniary  and  other  aid  in  prose- 
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cution  of  claim  against  government  should  be  pleaded  and  proved  in 
action  on  contract,  where  action  is  against  promisor's  estate  and 
promisee  having  been  in  government  service  was  prohibited  from  render- 
ing such  aid;  Cochran  v.  Zachery,  137  Iowa,  691,  126.AJBU  St.  Rep.  307, 
16.  Ann.  Oa«.  207,  16  L.  R.  A.  (N.  8.)  236,  116  N.  W.  488,  contract  by 
which  executor  and  tmstee  named  in  will  joined  with  heirs  to  set  aside 
will  is  void  as  species  of  champerty  and  maintenance;  Kansas  City 
Paper  House  v.  Foley  Ry.  Printing  Co.,  85  Kan.  683,  Ann.  Cbb.  1913A, 
294,  39  L.  R.  A.  (N.  8.)  747,  118  Pac.  1058,  agreement  to  pay  for  ser- 
vices in  selling  goods  to  public  board,  not  contemplating  use  of  personal 
or  political  influence,  is  not  rendered  void  by  fact  that  salesman's 
compensation  depends  upon  success  of  his  efforts;  O'Brien  v.  Shea,  208 
Mass.  536,  Ann.  Oas.  1912A,  1030,  95  N.  E.  101,  allowing  recovery  on 
Sunday  contract  where  defense  of  illegality  is  not  set  up ;  Kuhn  v.  Buhl, 
251  Pa.  St.  373,  96  Atl.  985,  where  oral  agreement  was  made  between 
two  applicants  for  reclamation  of  public  land  that  one  should  with- 
draw bid,  subsequent  written  agreement  to  sell  maps,  plans,  surveys  and 
interest  in  application  for  sum  orally  agreed  upon,  is  void;  Rowland  v. 
Snyder,  88  Wash.  163,  152  Pac.  690,  provision  of  Code,  §  6282,  making 
it  unlawful  for  wholesale  liquor  dealer  to  sell  liquor  at  retail  in  quan- 
tities less  than  ^yo  gallons,  does  not  prohibit  licensed  wholesale  dealer 
from  selling  in  quantities  of  five  gallons  and  more,  although  he  is  also 
retail  dealer;  Stirtan  v.  Blethen,  79  Wash.  15,  61  L.  R.  A.  (N.  8.)  623, 
139  Pac.  620,  secret  contract  whereby  one  party  is  to  finance  recall  of 
certain  municipal  officers  and  other  party  to  act  as  agent  in  carrying 
out  movement  is  void. 

Distinguished  in  Valdes  v.  Larrinaga,  233  U.  S.  709,  68  L.  Ed.  1166,  34 
Sup.  Ct.  750,  holding  contract  under  which  person  formerly  occupying 
government  office  in  Porto  Rico  rendered  services  in  obtaining  Federal 
and  local  franchise  is  not  void  as  against  public  policy ;  In  re  Johnson, 
224  Fed.  187,  holding  contract  was  severable  and  notes  with  mortgage 
securing  them,  given  for  furniture,  equipment  and  stock  of  merchan- 
dise are  valid,  although  note  given  for  loan  of  license  fee  is  void  under 
section  6282,  of  Washington  Code;  Bush  t.  Russell,  180  Ala.  597,  61 
South.  375,  contract  to  procure  purchase  of  postoffice  site  by  govern- 
ment should  not  be  condemned  because  compensation  is  contingent  upon 
success  of  undertaking. 

Validity  of  contract  to  procure  legislative  action.    Note,  4  L.  R.  A. 
(N.  8.)  214. 

202  U.  &  80-101,  60  L.  Ed.  042,  26  Sup.  Ot  661,  PEREZ  y.  FERNANDEZ. 

Recovery  of  damages  for  wrongful  attadiment  In  Porto  Rico  la  gov- 
erned by  Porto  Rico  Oode  of  OivU  Procedure^  articles  1400-1416,  under  act 
of  1900  oontlnning  local  laws  in  force. 

Approved  in  Chuoco  Tiaco  v.  Forbes,  228  XT.  S.  557,  57  L.  Ed.  066, 
33  Sup.  Ct.  585|  holding  Philippine  government  cannot  be  prevented 
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from  deporting  aliens  by  bill  of  rights  incorporated  into  act  of  July  1, 
1902. 

Federal  Supreme  Ooort  will,  of  its  own  motion,  on  writ  of  error,  in- 
quire into  Jurisdiction  of  court  below,  although  no  exception  was  taken. 

Approrved  in  Four  Hundred  &  Forty-Three  Cans  of  Frozen  Ei:<* 
Product  ▼.  United  States,  226  U.  S.  184,  57  L.  Ed.  179,  33  Sup.  Ct.  50, 
holding  Circuit  Court  of  Appeals  had  no  jurisdiction  to  review  action 
of  District  Court  on  libel  filed  under  Pure  Food  Act;  Chicago  etc.  Ry. 
Co.  V.  Willard,  220  U.  S.  421,  65  L.  Ed.  524,  31  Sup.  Ct.  460,  holding 
Federal  Supreme  Court  can  of  its  own  motion  prevent  Circuit  Court 
from  exercising  jurisdiction  not  conferred  upon  it  by  statute. 

Miscellaneous.  Cited  in  Dones  v.  Urrutia,  202  IT.  8.  614,  50  L.  Ed. 
1172,  26  Sup.  Ct.  767,  affirming  judgment  on  authority  of  principal  case. 

202  U.  8.  101-132,  50  Ii.  Ed.  M9,  26  gap.  Oi.  588,  VKSrED  8TATB8  ▼. 
CHBBOKEE  NATION. 

Miscellaneous.  Cited  in  Eastern  Cherokees  v.  United  States,  225 
U.  S.  576,  577,  56  L.  Ed.  1218,  32  Sup.  Ct.  707,  recognition  of  Cherokee 
Nation  as  titular  claimant  in  suit  to  recover  certain  amounts  for  bene- 
fit of  Eastern  Cherokees,  over,  objections  of  latter,  by  judgment  of 
Court  of  Claims  affirmed  by  Supreme  Court,  is  res  ad  judicata;  Matter 
of  Eastern  Cherokees,  220  U.  S.  84,  55  L.  Ed.  880,  31  Sup.  Ct.  373, 
denying  mandamus  to  Court  of  Claims  to  require  it  to  modify  decree 
to  conform  to  decree  of  this  court  and  make  distribution  per  stirpes 
instead  of  per  capita,  on  ground  of  laches. 

202  U,  B.  182-141,  50  I*.  Ed.  063,  26  8up.  Ot.  584,  WHITNEY  ▼.  DIOK. 

Circuit  Court  of  Appeals  has  no  jurisdiction  to  issue  original  and  in- 
dependent writs  of  habeas  corpus. 

Approved  in  Healy  v.  Backus,  241  U.  S.  655,  60  L.  Ed.  1224,  36  Sup. 
Ct.  726,  dismissing  for  want  of  jurisdiction;  United  States  v.  Mayer, 
235  U.  S.  65,  66,  59  L.  Ed.  134,  35  Sup.  Ct.  16,  where  writ  of  error  has 
been  issued  to  review  judgment  of  conviction  in  District  Court,  Circuit 
Court  of  Appeals  may  issue  writ  of  prohibition  against  entry  of  order 
for  new  trial  by  District  Court  after  expiration  of  term,  on  newly  dis- 
covered evidence;  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  234  U.  S.  750,  58 
L.  Ed.  1576,  34  Sup.  Ct.  674,  granting  petitions  for  writs  of  certiorari ; 
United  States  v..  Beatty,  232  U.  S.  467,  58  L.  Ed.  688,  34  Sup.  Ct.  392, 
decision  of  Circuit  Court  of  Appeals  that  seventh  amendment  guaran- 
tees jury  trial  in  proceeding  to  condemn  land  and  remanding  case  to 
District  Court,  is  reviewable  by  writ  of  error,  not  certiorari,  and  writ 
of  error  must  be  from  final  judgment,  not' interlocutory  judgment;  Mc- 
Clellan  v.  Carland,  217  U.  S.  278,  279,  64  L.  Ed.  766,  30  Sup.  Ct.  501, 
Federal  Supreme  Court  under  section  716,  Revised  Statutes,  may  issue 
writs  of  certiorari  to  Circuit  Court  of  Appeals;  United  States  v.  Dick- 
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insoD,  213  U.  S.  101,  53  L.  Ed.  719,  29  Sup.  Ct.  485,  power  of  Supreme 
Court  to  issue  writ  of  certiorari  under  section  716,  Revised  Statutes, 
is  not  grant  of  appellate  jurisdiction  to  review  for  mere  correction  of 
en-or;  Cooley  v.  Morgan,  221  Fed.  253,  136  C.  C.  A.  210,  holding  Cir- 
cuit Court  of  Appeals  of  eighth  circuit  has  no  authority  to  review  deci- 
sion of  Circuit  Court  of  Appeals  of  seventh  circuit,  nor  to  permit  writ 
of  habeas  corpus  to  be  used  as  writ  of  error;  Tredegar  Co.  v.  Seaboard 
Air  Line  Ry.  Co.,  183  Fed.  292,  105  C.  C.  A.  501,  Circuit  Court  of  Ap- 
peals will  only  pass  upon  questions  before  court  below  at  time  de- 
cree  complained  of  was  entered;  United  States  v.  Boss,  160  Fed.  134, 
arguendo. 

Procedure  for  attacking  Judgment  In  cxlminal  case  la  writ  of  error,  and 
writ  of  certiorari  should  not  have  be«n  iasned  in  case  where  only  qne?titm 
was  whether  Federal  courts  have  Juxisdlction  to  punish  crime  of  selling 
liquor  in  Indian  country. 

Approved  in  Matter  of  Gregory,  219  U.  S.  214,  56  L.  Ed.  189,  31  Sup. 
Ct.  143,  judgment  of  police  court  of  District  of  Columbia  convicting 
person  of  violating  section  1177,  Revised  Statutes,  prohibit ingf  gift  en- 
terprises within  District,  is  not  reviewable  on  habeas  corpus;  Harlan  v. 
McGourin,  218  U.  S.  445,  21  Ann.  Oaji.  849,  54  L.  Ed.  1104,  31  Sup.  Ct. 
44,  Federal  Supreme  Court  cannot  review  testimony  to  determine  lack 
of  evidence  to  support  verdict  and  judgment  of  conviction  in  trial  court 
on  appeal  from  judgment  in  habeas  corpus  proceeding;  Ex  parte  Simon, 
208  U.  S.  148,  62  L.  Ed.  431,  28  Sup.  Ct.  238,  denying  release  on  habeas 
corpus  of  person  committed  for  contempt  for  disobeying  injunction 
order  alleged  void  as  issued  in  suit  which  was  coram  non  judice. 

Habeas  corpus,  cannot  be  made  use  of  as  a  subBtitate  for  a  writ  of 
error. 

Approved  in  In  re  Lincoln,  202  U.  S.  182,  50  L.  Ed.  986,  26  Sup.  Ct. 
602,  Federal  habeas  corpus  will  not  issue  to  one  convicted  of  bringing 
liquor  into  Indian  country. 

202  17.  S.  141-149,  60  I..  Ed.  967,  26  Sup.  Ot.  580,  FIB8T  NATIOKAI.  BAMK 
▼.  STAAXE. 

Under  Bankruptcy  Act  of  1898  attachments  obtained  within  four 
months  of  filing:  of  petition  in  bankruptcy  may  be  preserved  for  benefit  of 
estate. 

Approved  in  Globe  Bank  etc.  Co.  v.  Martin,  236  U.  S.  299,  300,  69 
L.  Ed.  588,  589,  35  Sup.  Ct.  377,  liens  on  property  passing  to  trustee  to 
which  preference  is  given  under  section  64b  in  accordance  with  State 
laws  are  statutory  liens,  and  that  section  does  not  prevent  application 
of  section  67f ;  Fallows  v.  Continental  etc.  Sav.  Bank,  235  U.  S.  305, 
59  L.  Ed.  241,  35  Sup.  Ct.  29,  following  rule  as  to  purpose  of  section 
67f  of  Bankruptcy  Act  of  1898  in  subrogating  trustee  to  liens  acquired 
by  creditors  on  assets  of  bankrupt  within  four  months  of  filing  peti- 
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tion;  Merchants'  Nat.  Bank  of  New  York  v.  Sexton,  228  U.  S.  644,  57 
L.  Ed.  1008,  33  Sap.  Ct.  725,  trustee  acquiring  by  purchase  some  of 
series  of  notes  indorsed  by  bankrupt,  which  notes  are  secured  pro  ratn 
by  special  fund,  is  subrogated  by  section  67  of  Bankruptcy  Act  to  risrhts 
of  parties  from  whom  he  purchased  to  share  pro  rata  in  such  special 
fund;  Rock  Island  Plow  Co.  y.  Reardon,  222  U.  S.  364,  56  L.  Ed.  235, 
32  Sup.  Ct.  164,  holding  dfect  of  subrogation  order  was  to  i-ender  liens 
of  judgment  creditors  inoperative  as  preferences  and  to  preserve  such 
liens  for  benefit  of  estate ;  Miller  v.  New  Orleans  Acid  etc.  Co.,  211  U.  S. 
505,  53  L.  Ed.  305,  29  Sup.  Ct.  176,  authority  to  preserve  liens  of  pend- 
ing actions  under  section  67f  of  Bankruptcy  Act  extends  to  causes  of 
action  under  State  law;  Bunch  v.  Maloney,  233  Fed.  970,  147  C.  C.  A. 
641,  under  Arkansas  statute  declaring  mortgage  lien  valid  from  time  of 
recording,  trustee  in  bankruptcy  may  invoke  remedy  of  section  60b, 
regardless  of  local  construction  making  distinction  between  creditors 
with  lien  and  those  without;  In  re  Southern  Ari7X>na  Smelting  Co.,  231 
Fed.  91,  145  C.  C.  A.  275,  lien  of  attachment  is  vacated  by  adjudica- 
tion of  bankruptcy  within  four  months  of  attachment  under  section  67f 
of  Bankruptcy  Act  of  1898;  In  re  Fitzhugh  Hall  Amusement  Co.,  228 
Fed.  171,  172,  where  seller  of  property  under  conditional  sale  contract 
reserving  title  on  default  of  purchaser,  by  placing  claim  in  judgment, 
elected  to  treat  sale  as  absolute,  trustee  in  bankruptcy,  under  section 
67f  of  Bankruptcy  Act,  may  enforce  lien  for  benefit  of  general  credi- 
tors ;  L.  A.  Becker  Co.  v.  Gill,  206  Fed.  38,  124  C.  C.  A.  170,  unrecorded 
4  contract  of  conditional  sale  on  soda  fountain  and  chattel  mortgage  exe- 
cuted to  seller  three  days  before  bankruptcy  proceedings,  are  void  as 
against  trustee  in  bankruptcy;  In  re  Thomas,  199  Fed.  232,  mortgage 
given  by  bankrupt  within  four  months  of  bankruptcy,  when  he  was 
preparing  to  abscond  without  paying  his  debts,  to  secure  bank  for  pre- 
vious debt,  is  void  as  against  trustee  in  bankruptcy;  In  re  Martin,  193 
Fed.  847,  848,  113  C.  C.  A.  627,  State  statute  authorizing  vacation  by 
existing  creditors  of  voluntary  conveyance  by  bankrupt  did  not  create 
lien  on  property,  and  proceeds  recovered  in  suit  by  existing  creditors 
to  set  aside  conveyance  within  four  months  of  bankruptcy  pass  to  trus- 
tee in  bankruptcy;  In  re  Wade,  185  Fed.  667,  under  Missouri  law  un- 
recorded chattel  mortgage  is  void  as  to  subsequent  creditors  extending; 
credit  on  such  property  in  mortgagor's  possession,  but  as  to  creditor 
existing  at  time  of  mortgage  it  is  valid  as  to  fixtures  and  as  to  that 
part  of  stock  of  goods  it  can  be  proved  to  have  covered;  First  Nat. 
Bank  of  Pittsburgh  v.  Guarantee  Title  etc.  Co.,  178  Fed.  192, 101  C.  C.  A. 
507,  right  and  title  of  State  receiver  under  Pennsylvania  law  to  prop- 
erty covered  by  bill  of  sale  absolute  in  form,  but  in  fact  given  to  secure 
indebtedness,  vests  in  trustee  in  bankruptcy,  where  filing  petition  in 
bankruptcy  was  within  four  months  of  State  insolvency  proceedings; 
In  re  McDonald,  173  Fed.  102,  under  laws  of  Massachusetts  of  1902, 
requiring  chattel  mortgages  tobe  recorded,  unrecorded  chattel  mortgage 
is  invalid  against  trustee  in  bankruptcy  of  mortgagor  under  section  67a 
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of  Bankruptcy  Act  of  1898;  In  re  Braselton,  169  Fed.  962,  vendor  under 
unrecorded  conditional  sale  contract  is  not  entitled  to  alFowance  of  his 
claim  as  secnred  claims,  bnt  is  required  to  share  equally  with  general 
creditors;  Reardon  v.  Rock  Island  Plow  Co.,  168  Fed.  657,  94  C.  C.  A. 
118,  execution  liens  existing  in  favor  of  creditors  at  time  of  interven- 
tion of  bankruptcy  proceedings  are  rendered  inoperative  as  preference, 
but  are  retained  in  favor  of  trustee  for  benefit  of  all  creditors;  In  re 
Fish  Bros.  Wagon  Co.;  164  Fed.  555,  26  L.  R.  A.  (K.  S.)  4SS,  90  C.  C.  A 
427,  under  Kansas  laws  assignee  under  general  assignment  acquires  title 
good  against  unrecorded  contract  of  conditional  sale,  and  rights  of 
creditors  may  be  enforced  by  tru;stee  as  against  property  of  bankrupt 
held  under  such  unrecorded  contract  of  conditional  sale;  In  re  Hicker- 
son,  162  Fed.  354,  trustee  in  bankruptcy  and  creditors  whose  claims 
have  been  allowed  may  contest  validity  of  chattel  mortgage,  withheld 
from  record  for  year  and  until  few  days  before  mortgi^or's  bank- 
ruptcy, during  which  time  mortgagor  remained  in  possession;  In  re 
Kohler,  159  Fed.  874,  87  C.  C.  A.  51,  proceeds  of  settlement  of  suit  to 
vacate  transfer  of  bankrupt's  property  to  wife  without  consideration 
after  insolvency  are  distributable  under  bankruptcy  law  and  under  State 
law  to  all  creditors,  not  merely  to  creditors  at  time  of  transfer;  In  re 
Chantler  Cloak  &  Suit  Co.,  151  Fed.  952,  chattel  mortgage  on  property 
to  be  subsequently  acquired  by  mortgagor  to  secure  mortgagee  as  guar- 
antor of  purchase  price  is  valid  as  against  mortgagor's  trustee  in  bank- 
ruptcy; In  re  Cramond,  145  Fed.  971,  money  due  bankrupt  is  not  sub- 
ject to  liens  which  had  not  been  filed;  Nisbet  v.  Sigel-Campion  live 
Stock  Commission  Co.,  21  Colo.  App.  523,  524,  123  Pac.  119,  factor's 
lien  cannot  be  defeated  by  attachment  or  execution  against  principal, 
and  factor's  claim  for  reimbursement  out  of  proceeds  of  consignment 
made  within  four  months  of  bankruptcy  does  not  constitute  him  credi- 
tor seeking  preference  within  meaning  of  section  67f  of  Bankruptcy 
Act;  Dulany  v.  Morse,  39  App.  D.  C.  532,  setting  aside  deed  which  was 
in  fact  mortgage  and  was  unrecorded  until  within  few  days  of  bank- 
ruptcy; Corey  v.  Blackwell  Lumber  Co.,  24  Idaho,  648,  651,  135  Pac. 
744,  745,  where  bankrupt  within  four  months  of  bankruptcy  and  after 
levy  of  attachment  lien  attempts  to  transfer  property  to  former  wife, 
transfer  may  be  declared  fraudulent  and  attachment  lien  may  be  pre- 
served for  benefit  of  creditors;  Crook  Harner  Co.  v.  Gilpin,  112  Md.  9, 
136  Am.  St.  Rep.  376,  28  L.  R.  A.  (N.  S.)  23S,  75  Atl.  1052,  adjudica- 
tion of  bankruptcy  of  defendant  in  attachment  proceedings  within  four 
months  of  attachment  discharges  surety  on  bond  filed  to  dissolve  at- 
tachment before  commencement  of  bankruptcy  proceedings;  Studebaker 
Bros.  Mfg.  Co.  V.  Elsey-Hemphill  Carriage  Co.,  152  Mo.  App.  411,  133 
S.  W.  415,  unrecorded  conditional  sale  is  void  as  against  creditors  under 
statute  of  1909,  and  preference  obtained  by  replevin  suit  within  four 
months  of  bankruptcy  is  void  as  against  trustee  in  bankruptcy;  Bank 
of  Garrison  v.  Malley,  103  Tex.  566,  131  S.  W.  1066,  lien  of  attachment 
levied  witliin  four  months  of  bankruptcy  adjudication  is  void;  dissent- 
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ing  opinion  in  Ponrth  St.  Nat.  Bank  v.  Millbounio  Mills  Co.'s  Trustee, 
172  Fed.  189,  80  L.  B.  A.  (N.  S.)  552,  96  C.  C.  A.  629,  majority  holding 
transaction  intended  as  pledge  of  property,  ineffectual  for  want  of  de- 
livery, does  not  create  equitable  lien  against  trustee  in  bankruptcy  rep- 
resenting creditors  of  pledgor;  dissenting  opinion  in  Clement  v.  King, 
152  N.  C.  466,  67  S.  E.  1027,  majority  holding  purchaser  at  execution 
sale  of  property  to  satisfy  lien  of  judgment  obtained  in  tort  action 
within  four  months  of  bankruptcy,  acquired  good  title  as  against  trus- 
tee in  bankruptcy;  In  re  L.  M.  Alleman  Hardware  Co.,  181  Fed.  812, 
104  C.  C.  A.  320,  arguendo. 

Qualified  in  Fourth  St.  Nat.  Bank  v.  Millbourne  Mills  Co.^s  Trustee, 
172  Fed.  179,  SO  L.  B.  A.  (N.  S.)  552,  96  C.  C.  A.  629,  transaction  in- 
tended  as  pledge  of  property  ineffectual  for  want  of  delivery  does  not 
create  equitable  lien  against  trustee  in  bankruptcy  representing  credi- 
tors of  pledgor. 

Distinguished  in  In  re  Alabama  Coal  etc.  Co.,  210  Fed.  944,  where 
bankrupt  within  four  months  of  adjudication  borrowed  money  from 
bank  to  liquidate  pay-roll  and  pledged  accounts  receivable  as  security, 
bank  is  entitled  to  benefit  of  security  as  against  lien  of  attachment 
levied  after  assignment  and  sought  to  be  preserved  for  benefit  of  estate ; 
Goodnough  Mercantile  etc.  Co.  v.  Galloway,  171  Fed.  950,  holding  equi- 
table lien  on  timber  and  lumber  manufactured  by  bankrupt  attached 
to  fund  derived  from  sale  of  timber  and  lumber  in  hands  of  trustee  in 
bankruptcy. 

202  U.  S.  150,  50  li.  Ed.  971,  26  Sup.  Ot.  576,  McHABO  t.  8TAAX& 
Not  cited. 

202  U.  8.  160-168,  60  L.  Bd.  972,  26  Bap.  Ot.  684,  SAWTBB  T.  TTNTTED 
STATES. 

Defendant  testifying  in  bis  own  behalf  waives  privilege  of  silence,  and 
prosecution  may  cross-examine  Urn  with  same  latitude  as  in  case  of  oxdl- 
naxjr  witness. 

Approved  in  United  States  v.  Oppenheim,  228  Fed.  233,  accused  in 
criminal  case  testifying  in  his  own  behalf  may  be  cross-examined  as 
to  voluntary  statement  made  by  him  to  district  attorney  and  as  to  testi- 
mony before  grand  jury;  Diggs  v.  United  States,  220  Fed.  561,  564» 
136  C.  C.  A.  147,  accused  testifying  in  his  own  behalf  waives  constitu- 
tional privilege  of  silence,  an^  his  failure  to  testify  as  to  certain  mat- 
ters may  be  commented  upon  a&d  considered  by  jury;  Harrold  v.  Terri- 
tory, 18  Okl.  399,  401,  11  Ajut  Oas.  818,  10  L.  R.  A.  (K.  8.)  604,  89 
Pac.  204,  statements  of  accused  testifying  in  his  own  behalf  may  be 
rebutted  by  involuntary  confession,  inadmissible  had  he  remained  silent. 

Distinguished  in  Myrick  v.  United  States,  219  Fed.  11,  134  C.  C.  A. 
619,  accused  testifying  as  to  single  fact  with  reference  to  one  charge 
did  not  waive  constitutional  right  to  be  free  from  unfavorable  conuuent 
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for  failure  to  testify  as  to  other  matters;  Harrold  v.  Territory  of  Okla- 
homa, 169  Fed.  50,  17  Ann.  Oas.  868,  94  C.  0.  A.  415,  accused  testifying 
in  his  own  behalf  cannot  be  impeached  by  involnntary  admission;  Jacobs 
V.  United' States,  161  Fed.  699,  88  C.  C.  A.  554,  on  trial  of  bankrupt 
for  criminal  offense  it  was  error  to  impeach  his  testimony  from  copy 
of  his  examination  in  proceedings  before  referee;  dissenting  opinion  in 
DijE^s  V.  United  States,  220  Fed.  576,  577,  578,  136  C.  C.  A.  147,  ma- 
jority holding  person  charged  with  crime  by  testifying  in  his  own  be- 
half waives  constitutional  privilege  of  silence  and  his  failure  to  testify 
as  to  certain  matters  may  be  commented  upon  and  considered  by  jury. 

Waiver  of  constitutional  privilege  by  accused  testifying  in  his  own 
behalf.    Note,  11  Ann.  Oas.  822. 

Improper  remark  of  dlftrlct  attorney  withdrawn  immediately  is  not 
ground  for  setting  adde  verdict. 

Approved  in  Alaska-Treadwell  Gold  Min.  Co.  v.  Cheney,  162  Fed. 
598,  89  C.  C.  A.  351,  in  action  for  personal  injuries  against  corporation, 
improper  remarks  concerning  wealth  of  members  of  corporation  does 
not  constitute  reversible  error,  where  remarks  were  promptly  withdrawn 
and  jury  instructed  to  disregard  them;  Crawford  v.  United  States,  30 
App.  D.  C.  30,  improper  remark  to  jury  by  prosecuting  attorney  in 
conspiracy  case,  that  conspirator  not  on  trial  had  confessed,  is  not  re- 
versible error,  where  counsel  promptly  withdrew  it  and  jury  were  in- 
stnicted  to  disregard  it;  State  v.  Petty,  32  Nev.  394,  Ann.  Oas.  19121), 
228,  108  Pac.  937,  in  prosecution  for  uxoricide  in  which  defense  was 
sadistic  insanity,  statements  of  attorney  that  conversation  in  jail  was 
manufactured  for  physician's  benefit,  and  that  legitimate  defense  of 
insanity  would  not  avail  accused,  do  not  constitute  reversible  error, 
where  they  are  stricken  out  and  jury  instructed  to  disregard  them; 
Pearsall  v.  Tabour,  98  Minn.  253,  108  N.  W.  810,  holding  refusal  of 
trial  court  to  set  aside  verdict  for  misconduct  of  counsel  for  plaintiff 
in  his  address  to  jury  is  not  reversible  error  in  view  of  incompleteness 
of  record  and  charge  of  court  in  reference  thereto;  Allen  v.  Common- 
wealth, 114  Va.  832,  77  S.  E.  68,  arguendo. 

Rebuking  or  fining  attorney  during  trial  as  prejudieiaL    NotOi  42 
L.  K  A.  (N.  S.)  432. 

202  U.  S.  16S-177,  50  I«.  Ed.  980,  26  Sup.  Ot.  572,  UNITED  STATES  ▼• 
MILLIKBN  IMPBINTINa  OO. 

While  reformation  of  contract  is  not  incident  of  action  at  law,  under 
act  of  1887,  Oonrt  of  Claims  may  reform  contract. 

Approved  in  Wm.  Cramp  &  Sons  Ship  etc.  Bldg.  Co.  v.  United  States, 
239  U.  S.  230,  232,  60  L.  Ed.  242,  243,  36  Sup.  Ct.  74,  finding  by  Court 
of  Claims  that,  in  absence  of  mutual  mistake,  misapprehension  as  to 
legal  rights  under  release  did  not  make  it  subject  to  reformation,  is 
binding  upon  Supreme  Court. 
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Wliere  prisoner  is  confined  after  expiration  of  term  until  fine  and  costs 
are  paid,  Imt  may  be  released  upon  taking  poor  delitoi's  oath,  case  is  m  ot 
one. 

Approved  in  Keely  v.  Ophir  Hill  etc.  Min.  Co.,  169  Fed.  605,  606,  95 
C.  C.  A.  99,  dismissing  appeal  in  equity  suit  to  quiet  title  to  mining 
claim  where  Circuit  Court  of  Appeals  affirms  determination  of  same 
question  in  favor  of  defendants  in  action  at  law  commenced  simultane- 
ously with  equity  suit;  Lewis  Pub.  Co.  v.  Wymau,  168  Fed.  758,  dis- 
missing bill  to  enjoin  postmaster  from  refusing  to  admit  magazine  to 
mail  at  second-class  rates,  where  pending  suit  department  grants  new 
permit,  although  number  allowed  is  smaller  than  biU  alleges  complain- 
ant is  entitled  to  send. 

Writ  of  error,  not  habeas  corpus,  is  proper  procedure  In  case  of  person 
conT&cted  of  selling  liquor  in  Indian  country. 

Approved  in  Matter  of  Spencer,  228  U.  S.  660,  663,  57  L.  Ed.  1013, 
1014,  33  Sup.  Ct.  709,  denying  habeas  corpus  to  release  person  impris- 
oned under  sentence  partly  legal  and  partly  illegal,  where  under  State 
law  such  sentence  may  be  modified,  ahd  is  merely  erroneous,  not  void; 
Glasgow  V.  Moyer,  226  U.  S.  428,  56  L.  Ed.  1150,  32  Sup.  Ct.  753,  habeas 
corpus  cannot  be  used  as  writ  of  error  to  attack  correctness  of  conclu- 
sions of  court  as  to  sufficiency  of  indictment  or  as  to  validity  of  law 
upon  which  indictment  was  based;  Ex  parte  Glasgow,  223  U.  S.  709,  56 
L.  Ed.  623,  32  Sup.  Ct.  519,  denying  motion  for  leave  to  file  petition 
for  writ  of  habeas  corpus;  Toy  Toy  v.  Hopkins,  212  U.  S.  549,  53  L.  Ed. 
647,  29  Sup.  Ct.  416,  judgment  of  Federal  Circuit  Court,  erroneously 
retaining  Jurisdiction  of  criminal  case  against  Indian  allottee,  is  review- 
able on  error  and  cannot  be  attacked  in  habeas  corpus  proceedings; 
Ex  parte  Young,  209  U.  S.  168,  14  Ann.  Oaa  764,  18  L.  R.  A.  (N.  S.) 
9S2,  52  L.  Ed.  732,  28  Sup.  Ct.  441,  dismissing  habeas  corpus  to  release 
State  attorney  general  committed  for  contempt  in  disobeying  injunc- 
tion of  Federal  court  to  prevent  enforcement  of  illegal  State  rate  stat- 
ute; Ex  parte  Simon,  208  U.  S.  148,  52  L.  Ed.  431,  28  Sup.  Ct.  238, 
denying  release  on  habeas  corpus  of  person  committed  for  contempt  in 
disobeying  preliminary  injunction,  where  petition  is  based  on  ground 
that  injunction  order  is  void  because  issued  in  suit  which  was  coram 
non  judice;  Howard  v.  Moyer,  206  Fed.  558,  denying  release  on  habeas 
corpus  of  person  imprisoned  under  sentence  erroneous,  but  not  void; 
Moyer  v.  Anderson,  203  Fed.  883,  122  C.  C.  A.  175,  denying  release  on 
habeas  corpus  of  prisoner  seeking  discharge  after  serving  term  imposed 
on  first  count,  on  ground  that  terms  imposed  on  second  and  third  counts 
were  void  as  burglary  and  larceny  were  part  of  same  transaction,  since 
judgment,  if  erroneous,  is  reviewable  on  error;  Pundt  v.  Pendleton, 
167  Fed.  1005,  releasing  on  habeas  corpus  teamster  in  permanent  em- 
ployment of  United  States  army  and  required  by  army  regulations  to 
execute  promptly  orders  of  superiors^  imprisoned  for  failure  to  work 
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on  roads  outside  of  fort  as  required  by  local  officers;  In  re  Allen,  91 
Ohio  St.  327,  110  N.  E.  538,  where  person  convicted  of  crime  under 
statute  prescribing  punishment  for  definite  number  of  years  is  given  in- 
determinate sentence,  validity  of  statute  authorizing  indeterminate  sen- 
tence cannot  be  raised  in  habeas  corpus  proceeding;  People  v.  McLaugh- 
lin, 194  N.  Y.  558,  86  N.  E.  1120,  arguendo. 

Distinguished  in  Stevens  v.  McClaughry,  207  Fed.  23,  24,  25,  51 
L.  B.  A.  (N.  S.)  390,  125  C.  C.  A.  102,  discharging  on  habeas  corpus 
person  held  under  judgment  of  Federal  court  void  as  beyond  its  juris- 
diction, although  relief  might  have  been  secured  by  writ  of  error,  but 
was  not  applied  for  until  too  late. 

Jurisdiction    to    punish    crimes    by    or    against    Indians.    Note, 
L.  R.  A.  1915F,  696. 

202  U.  8.  184-195,  50  L.  Ed.  987,  26  Sup.  Ct  648,  UNITED  STATES  ▼. 
eOENELL  STEAMBOAT  00. 

District  Oonrt  has  Jurisdiction,  under  Tucker  Act,  of  libel  in  pacBonam 
for  salvage  of  duties  collected  and  paid  over  to  government  in  sugar  cargo 
afterward  saved  from  loss  by  fire  while  on  lighter  in  New  Tork  &arbor 
while  in  possession  of  customs  officials. 

Cited  in  United  States  v.  Hyams,  146  Fed.  19,  76  C.  C.  A.  523,  under 
Tucker  Act,  Circuit  Court  has  jurisdiction  over  suit  for  tobacco  tax 
rebate  granted  by  act  of  Congress,  April  12,  1902. 

Salving  of  undelivered  merchandise  upon  which  duties  have  lieen  paid 
entitled  salvors  to  recover  from  government  reasonable  salvages  on  amount 
government  would  have  had  to  pay  if  goods  had  been  lest. 

Approved  in  The  Lugano,  222  Fed.  233,  138  C.  C.  A.  60,  in  dealiiig 
with  proceeds  of  salved  property,  court  may  subordinate  government's 
claim  for  duties  to  that  of  salvors. 

Admiralty  courts,  though  having  no  general  equity  Jnrisdictien,  mgy 
apply  equitable  principles  to  subjects  within  their  Jurisdiction. 

Approved  in  Davenport  v.  Winnisimmet,  162  Fed.  864,  89  C.  C.  A.  522, 
where,  after  verdict  in  State  court  for  passenger  injured  in  collision, 
defendant  sues  in  admiralty  to  limit  liability,  admiralty  court  by 
analogy  with  powers  of  equity  and  bankruptcy  courts,  may  permit 
plaintiff  to  prosecute  claim  to  judgment  for  purpose  of  liquidating  claim 
for  future  consideration  in  proceedings  in  admiralty  court. 

Language  of  section  2984  is  permissive  and  authorizes,  but  does  not 
require,  Secretary  of  Treasury  to  refund  duties  collected  upon  merdhandise 
destroyed  by  fire  or  other  casualty. 

'Approved  in  Commonwealth  v.  New  York  Cent.  etc.  R.  Co.,  206  Mass. 
424,  19  Ann.  Oas.  529,  92  N.  E.  770,  provision  in  statutes  of  1886,  1895, 
and  1909  that  certain  officers  "may''  make  complaints  as  basis  for  fining 
employers  for  failure  to  pay  wages  weekly,  is  mandatory. 
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202  XT.   S.    195-241,   50  L.   Ed.   992,   26   Snp.   Ot   630,   DASUKGTON   T. 


Supreme  Court  will  disregard  finding  of  both  courts  below  that  party*a 
testator  was  guilty  of  fraod,  where  finding  is  baaed  upon  incorr.borated 
tasttmony  of  Interested  witness  discredited  by  oncontroverted  eride  ce. 

Approved  in  Manson  v.  Williams,  213  U.  S.  455,  53  L  Ed.  872,  29 
Sup.  Ct.  519,  affirming  judgment  of  two  lower  courts  based  upon  find- 
ing supported  by  evidence,  that  partnership  existed  by  implied  under- 
standing between  two  brothers  pending  Tomiation  of  corporation,  al- 
though Supreme  Court  might  not  have  reached  same  conclnsion. 

Where  by  law  of  domicile,  minots  are  represented  by  father  as  ad- 
ministrator with  full  power  to  administer  property  beaueaf^ed  by  test  tor 
in  another  State,  transfer  of  property  to  father  by  person  in  possession 
in  District  of  Oolnmbia,  is  valid.^ 

Approved  in  Aaron  ▼.  Bayon,  131  La.  230,  59  South.  131,  Act  No.  95, 
§12,  of  1896,  requiring  parents  having  administration  of  property  of 
minor  chOdren  to  record  inventory,  and  providing  that  recordation 
operates  as  lien,  creates  lien  against  parents'  property  whether  parents 
are  tutors  or  not. 

Personal  liability  of  trustee  for  losses.    Note,  44  L.  R.  A*  (N.  &•) 
972. 

202  V.  S.  242-245,  60  L  Ed.  1011,  26  8up.  Ot  628»  TEXAS  ft  PAOIFIO 
R.  S.  CO.  ▼.  MUGa. 

Person  obtaining  transportation  of  goods  in  interstate  commerce  at 
rate  qiediied  in  bill  of  lading  lower  than  published  rate  is  not  entitled  to 
recover  goods  «ntil  pnblidied  rate  is  paid. 

Approved  in  Southern  Ry.  Co.  v.  Prescott,  240  U.  S.  638,  60  L.  Ed. 
839,  36  Sup.  Ct.  472,  stipulation  in  interstate  bill  of  lading  that  car- 
rier shall  be  liable  as  warehouseman  only  for  property  not  removed 
within  speMfied  time  after  arrival  at  destination,  relieves  carrier  from 
liability  for  loss  by  fire  after  such  time,  in  absence  of  proof  of  negli- 
gence; Louisville  etc.  R.  R.  Co.  t.  Maxwell,  237  U.  8.  97,  98,  L.  R.  A. 
1915E,  665,  59  L.  Ed.  855,  35  Sup.  Ct.  494,  passenger  selecting  indirect 
route  through  specified  points  must  pay  filed  rates  for  route  taken, 
notwithstanding  misquotation  of  rates  by  carrier's  agent,  and  fact  that 
he  could  have  taken  direct  rente;  Boston  etc.  R.  R.  Co.  v.  Hooker,  233 
XT.  S.  Hi,  112, 113,  Ann.  Oas.  1916D,  693,  L.  R.  A.  1915B,  450,  58  L.  Ed. 
875,  876,  34  Sup.  Ct.  526,  provision  in  tariff  schedule  that  passenger 
must  declare  value  of  baggage  and  pay  excess  charges  for  excess  value 
in  regulation  within  meaning  of  sections  6  and  22  of  Interstate  Com- 
merce Act,  and  is  sufficient  to  give  passenger  notice  of  limitation; 
St.  Louis  Southwestern  Ry.  Co.  v.  Burckett,  229  U.  S.  603,  57  L.  Ed. 
1347,  33  Sup.  Ct.  773,  reversing  on  authority  principal  case;  Missouri 
etc.  Ry.  Co.  ▼.  Harriman  Bros.,  227  U.  S.  671,  57  L.  Ed.  698,  33  Sup. 
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Ct.  397,  and  Kansas  City  Southern  Ry.  Co.  v.  Carl,  227  U.  S.  652,  653, 
57  L.  Ed.  688,  33  Sap.  Ct.  391,  both  holding  shipper  declanng  value 
to  obtain  lower  of  two  rates  cannot  introduce  evidence  aliunde  so  as  to 
recover  larger  amount  as  true  value;  Illinois  Central  R.  B.  Co.  v. 
Henderson  Elevator  Co.,  226  U.  S.  447,  57  L.  Ed.  292,  33  Sup.  Ct.  176, 
failure  to  post  rates  does  not  estop  carrier  from  collecting  published 
tariff  rate  notwithstanding  quotation  of  lower  rate  to  shipper;  Chicaj?o 
etc.  R.  R.  Co.  V.  Kirby,  225  U.  S.  166,  Ann.  Gas.  1914A,  501.  56  L.  Ed. 
1088,  32  Sup.  Ct.  648,  contract  with  particular  shipper  to  expedite  ship- 
ment at  regular  rates,  where  no  rate  has  been  published  for  special 
expediting,  is  discriminatory  and  void  under  Elkins  Act  of  1903;  New 
York  Central  etc.  R.  R.  Co.  v.  United  States,  212  U.  S.  504,  5S  L.  Ed. 
627,  29  Sup.  Ct.  309,  holding  Elkins  Act  of  February,  1903,  prohibiting 
rebates  in  interstate  commerce  is  valid  and  applies  to  rebate  paid  in 
April,  1903,  after  act  went  into  effect,  pursuant  to  agreement  made 
prior  to  that  date,  where  agreement  was  illegal  when  made;  Texas  etc. 
Ry.  Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  446,  9  Ann.  Oa«.  1075, 
51  L.  Ed.  561,  27  Sup.  Ct.  350,  shipper  cannot  maintain  eommon-law 
action  in  State  court  lo  recover  excessive  freight  rates  on  interstate 
shipments,  where  rates  charged  over  those  fixed  by  carrier  according  to 
Interstate  Commerce  Act  and  had  not  been  declared  unreasonable; 
Illinois  Cent.  R.  Co.  v.  Segari  &  Co.,  205  Fed.  1000,  contract  for  inter- 
state shipment  of  freight  at  less  than  published  rates  on  file  with  com- 
mission does  not  prevent  recovery  of  difference  by  carrier  since  both 
parties  are  bound  by  tariff  filed;  Atchison  etc.  Ry.  Co.  v.  Kinkade,  203 
Fed.  166,  railroad  may  recover  difference  between  freight  paid  on  inter- 
state shipment  and  amount  due  under  published  rate  schedule,  in  action 
against  shipper  in  Federal  court;  Union  Pac.  R.  Co.  v.  American  Smelt- 
ing &  Refining  Co.,  202  Fed.  723,  121  C.  C.  A.  182,  consignee  receiving 
interstate  shipment  of  ore  and  paying  part  of  charges  is  under  imptied 
contract  to  pay  unpaid  balance;  Elwood  Grain  Co.  v.  St.  Joseph  etc. 
Ry.  Co.,  202  Fed.  849,  121  C.  C.  A.  153,  contract  by  interstate  road 
to  pay  elevator  company  specified  amount  for  ears  of  grain  received 
from  stations  on  its  line,  not  paid  to  all  elevators,  is  void ;  E.  E.  Toenzer 
&  Co.  V.  Chicago  etc.  Ry.  Co.,  191  Fed.  549,  550, 112  C.  C.  A.  153,  agree- 
ment by  interstate  carrier  to  accept  less  than  published  rate  by  dividing 
rate  with  shipper  building  private  track  over  its  own  lands  connecting 
with  railroad  violates  Interstate  Commerce  Act  of  1887  and  1889  and 
is  unenforceable;  Louisville  etc.  R.  Co.  v.  Diokerson,  191  Fed.  709,  112 
C.  C.  A.  295,  stipulation  in  bill  of  lading  permitting  carrier  to  make 
different  routing  affecting  cost  to  shipper  is  void,  and  is  no  defense 
in  action  by  shipper  to  recover  sum  enacted  in  excess  of  schedule  rate ; 
Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co.,  176  Fed.  754,  holding 
Interstate  Commerce  Commission  has  exclusive  original  jurisdiction  and 
dismissing  action  for  damages  for  discrimination  in  distribution  of  coal 
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cars  in  violation  of  Interstate  Commerce  Act  of  1887;  Chesapeake  etc.  Ry. 
Co.  V.  Standard  Lumber  Co.,  174  Fed.  112, 98  C.  C.  A.  81,  contract  to  give 
lumber  company  rebate  on  freigbt  rate  for  hauling  ties  to  apply  on  cost 
of  hoist  built  by  lumber  company  which  was  to  become  property  of 
railroad,  is  void  as  creating  undue  preference  in  violation  of  Interstate 
Commerce  Act  of  1887;  United  States  v.  Standard  Oil  Co.,  173  Fed. 
187,  enjoining  Standard  Oil  Company  of  New  Jersey,  subsidiary  cor- 
porationsy  and  individuals  from  continuing  illegcl  combination  in  rc< 
straint  of  interstate  commerce  in  violation  of  Anti-trust  Act  of  1890; 
United  States  v.  Great  Northern  Ry.  Co.,  157  Fed.  289,  interstate  rail- 
road paying  rebates  in  1904  is  subject  to  prosecution  under  Elkins  Act 
of  1903,  although  agreement  to  pay  rebate  was  made  prior  to  such  act ; 
Baltimore  &  O.  R.  Co.  v.  Hamburger,  155  Fed.  852,  provision  in  pas- 
senger's ticket  making  it  nontransferable  is  void,  where  schedule  shows 
no  such  limitation,  and  company  cannot  enjoin  transfer  of  such  ticket; 
Armour  Packing  Co.  v.  United  States,  153  Fed.  18,  14  L.  B.  A.  (N.  S.) 
400,  82  C.  C.  A.  135,  contract  between  carrier  and  shipper  to  transport 
letter's  goods  in  interstate  or  foreign  commerce  at  then  established 
rate  for  definite  time  is  ineffective  after  higher  rate  has  been  filed  and 
published;  Central  of  Georgia  Ry.  Co.  v.  Birmingham  Sand  etc.  Co., 
9  Ala.  App.  424,  427,  64  South.  204,  205,  under  Interstate  Commerce 
Act,  freight  rate  on  interstate  shipment  is  not  that  named  in  bill  of 
lading  or  contract,  but  existing  lawful  rate,  whether  such  rate  is  posted 
or  not,  and  consignee  cannot  recover  damages  for  failure  to  post  rate ; 
H.  L.  Halliday  Milling  Co.  v.  Louisiana  etc.  R.  Co.,  80  Ark.  541,  98  S.  W. 
375,  holding  common-law  right  of  shipper  to  recover  excess  charges 
paid  to  carrier  for  interstate  shipment  may  be  enforced  in  State  court; 
Michelson  v.  Judson  Frt.  etc.  Co.,  269  111.  559,  109  N.  E.  286,  shipper's 
valuation  of  goods  in  interstate  shipment  to  obtain  lower  of  two  pub- 
lished rates  limits  his  recovery  to  such  valuation  in  case  of  loss ;  Cleve- 
land etc.  R.  Co.  V.  Blind,  182  Ind.  405,  105  N.  E.  486,  contract  for  ship- 
ment of  racehorse  limiting  liability  of  carrier  is  valid,  where  shipper 
has  opportunity  to  ship  at  higher  rate  with  unlimited  liability;  St. 
Louis  etc.  Ry.  Co.  v.  J.  S.  Patterson  Const.  Co.,  181  Ind.  309^  104  N.  E. 
514,  action  to  recover  overcharges  by  interstate  carrier  requiring  court 
to  construe  Interstate  Commerce  Act  is  not  within  jurisdiction  of  State 
court;  Wabash  R.  Co.  v.  Priddy,  179  Ind.  491,  101  N.  E.  727,  under 
Interstate  Commerce  Act  of  1906,  joint  or  local  rates  applicable  to 
through  shipment  having  been  filed  with  commission  are  binding  on 
carrier  and  shipper;  Baltimore  etc.  Ry.  Co.  v.  New  Albany  Box  etc. 
Co.,  48  Ind.  App.  655,  94  N.  E.  909,  interstate  carrier  may  recover  from 
shipper  difference  between  legal  freight  rate  filed  with  commission  and 
less  amount  paid  by  shipper  through  mutual  mistake;  City  School  Cor- 
poration ▼.  Hickman,  47  Ind.  App.  506,  94  N.  E.  831,  allowing  recovery 
by  teaeher  of  difference  between  contract  wages  and  minimum  statutory 
wages  under  act  of  1908;  Herminghausen  v.  Adams  Express  Co.,  167 
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Iowa,  236,  149  N.  W.  236,  denying  recovery  by  shipper  of  additional 
charges  for  interstate  shipment,  as  neither  carrier  nor  its  agent  could 
contract  for  shipment  at  less  than  filed  and  published  rate;  Christl  v. 
Missouri  Pac.  Ry.  Co.,  92  Kan.  682,  141  Pac.  688,  filing  and  publishing 
of  rates  is  notice  to  shipper  of  two  rates,  and  rate  paid  determines  lia- 
bility of  carrier  in  action  for  loss  of  goods ;  Schenberger  v.  Union  Pac. 
R.  Co.,  84  Kan.  81,  33  L.  R.  A.  (N.  S.)  391,  113  Pac.  434,  denying  re- 
covery of  damages  resulting  from  reliance  on  misquotation  of  inter- 
state freight  rate  on  wheat;  Atchison  etc.  Ry.  Co.  v.  Superior  Refining 
Co.,  83  Kan.  733,  112  Pac.  604,  relief  from  excessive  freight  charges 
made  according  to  published  rates  must  be  sought  through  Interstate 
Commerce  Commission;  Louisville  etc.  R.  Co.  v.  Coquillard  Wagon 
Works'  Assignees,  147  Ky.  634,  144  S.  W.  1082,  railroad's  agreement 
to  refund  part  of  published  rate  on  interstate  shipment,  whether  or 
not  shipper  knew  rate  received  was  less  than  published  rate,  is  void 
under  Interstate  Commerce  Act  of  1906 ;  Illinois  Cent.  R.  Co.  v.  Hender- 
son Elevator  Co.,  138  Ky.  225,  127  S.  W.  780,  where  railroad  failed 
to  post  schedule  of  rates  as  Interstate  Commerce  Act  required,  shipper, 
relying  on  previous  schedule  and  contracting  for  shipment  of  grain, 
may  recover  damages  in  common-law  action  in  State  court;  Chesapeake 
etc.  Ry.  Co.  v.  Maysville  Brick  Co.,  132  Ky.  652,  116  S.  W.  1185,  con- 
tract for  intrastate  shipment  of  freight  at  less  than  published  rate  is 
contrary  to  public  policy  and  void,  although  shipper  did  not  know  rate 
was  preferential;  Louisiana  Ry.  etc.  Co.  v.  Holly,  127  La.  618,  53  South. 
883,  connecting  carrier  may  collect  interstate  commerce  rate  over  its 
line,  although  initial  carrier  misrouted  shipment;  New  York  etc.  R.  Co. 
V.  York  &  Whitney  Co.,  215  Mass.  40,  102  N.  E.  368,  carrier  and 
shipper  are  bound  by  published  interstate  rates  under  Interstate  Com- 
merce Act  of  1887,  and  collection  by  railroad  of  lesser  rate  will  not 
preclude  action  for  difference,  whether  collection  was  by  mistake  or  not ; 
Hooker  v.  Boston,  209  Mass.  602,  Ann.  Gas.  1912B,  669,  95  N.  £.  946, 
in  absence  of  provision  in  interstate  commerce  law  as  to  passengers' 
baggage,  filing  and  posting  by 'carrier,  as  part  of  passenger  schedule, 
limitation  x)f  liability  for  loss  of  baggage,  is  not  binding  on  passenger 
having  no  knowledge  thereof;  Rideout  v.  Mars,  99  Miss.  205,  Ann.  Oas. 
1913D,  770,  35  L.  R.  A«  (N.  S.)  485,  54  South.  802,  agreement  of  in- 
surance agent  to  give  his  share  of  first  premium  to  insured  to  induce 
him  to  take  policy  is  void  as  against  public  policy,  and  agent's  admin- 
istrator may  recover  balance  of  premium;  Donovan  v.  Wells,  Fargo 
&  Co.,  265  Mo.  314,  316, 177  S.  W.  846,  847,  where  carrier  has  published 
rate  for  horses  based  upon  valuation  of  seventy-five  dollars  with  addi- 
tional charge  of  twelve  per  cent  for  excess  value,  contract  of  agent 
limiting  liability  of  carrier  to  seventy-five  dollars,  is  not  violation  of 
Interstate  Commerce  Act;  Sloop  v.  Delano,  182  Mo.  App.  302, 170  S.  W. 
386,  under  interstate  commerce  acts,  negligence  of  railroad  clerk  In 
giving  false  information  as  to  freight  rates  for  interstate  shipment 
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do66  n#t  give  shipper  canae  of  action  for  damages;  American  Silver 
Mfg.  Co.  ▼.  Wabash  B.  Co.,  174  Mo.  App.  196, 156  S.  W.  834,  limitation 
of  liability  in  published  schedule  of  tariff  rates  offering  unlimited  liabil- 
ity rate  for  higher  charge  is  valid  under  Interstate  Commerce  Act  of 
1887,  and  fact  that  shipper  disclosed  value  of  property  to  carrier's  agent 
is  immaterial;  Dtmne  &  Grace  v.  St.  Louis  etc.  Ry.  Co.,  166  Mo.  App. 
377, 148  S.  W.  999,  shipper  must  pay  full  freight  rate  established  under 
interstate  commerce  law  of  1887,  though  agent  by  mistake  contracts 
to  cany  at  lower  rate;  Drey  &  Kahn  Glass  Co.  v.  Missouri  t'ac.  Ry.  Co., 
156  Mo.  App.  183,  136  S.  W.  759,  allowing  recovery  of  actual  value  of 
glass  shipped  in  interstate  commerce  under  limited  liability  rate  pub- 
lished and  on  file  with  Interstate  Commerce  Commission  in  absence  of 
special  contract  assented  to  by  shipper;  Hauripjan  v.  Chicago  etc.  Ry. 
Co.,  80  Neb.  143,  16  Ann.  Oas.  450,  117  N.  W.  102,  under  section  10,009 
Cobbey's  Ann.  Stats.  1903,  contract  of  carrier  to  transport  merchandise 
for  lower  rate  than  is  charged  to  other  shippers  is  void,  even  though 
rate  was  agreed  to  by  mistake,  and  shipper  cannot  recover  damages  for 
breach  of  such  contract;  Pecos  Valley  etc.  Ry.*Co.  v.  Harris,  14  N.  M. 
411,  94  Pae.  951,  allowing  recovery  of  amount  of  freight  due  on  inter- 
state shipment,  where  goods  were  erroneously  classified,  as  measure 
of  liability  is  published  rate  not  that  of  contract;  Virginia-Carolina 
Peanut  Co.  v.  Atlantic  etc.  R.  Co.,  166  N.  C.  67,  68,  82  S.  E.  3,  allowing 
recoveiy  by  shipper  of  interstate  freight  rates  paid  in  excess  of  filed  and 
published  rates;  Yorke  Furniture  Co.  v.  Southern  Ry.  Co.,  162  N.  C.  139, 
78  S.  E.  68,  shipper  must  pay  published  interstate  rates,  notwithstand- 
ing stipulation  in  bill  of  lading  to  contrary;  Atchison  etc.  Ry.  Co.  v« 
Bell,  31  Okl.  243,  38  li.  K  A.  (K.  8.)  851,  120  Pac.  989,  under  Inter- 
state Commerce  Act  of  1906,  special  contract  for  interstate  shipment  at 
rate  lower  than  that  of  published  tariff  is  void;  ZoUer  Hop.  Co.  v. 
Southern  Pac.  Co.,  72  Or.  271,  143  Pac.  933,  where  published  tariff  of 
interstate  carrier  states  different  rate  for  limited  liability  and  common- 
law  liability,  bill  of  lading  prescribing  limited  liability  based  on  ship- 
per's statement  of  value,  is  valid  contract;  Baldwin  Sheep  etc.  Co.  v. 
Columbia  Southern  Ry.  Co.,  58  Or.  289,  114  Pac.  471,  carrier  quoting 
lower  rate  on  interstate  shipment,  but  demanding  schedule  rate  before 
shipment  commences,  is  not  liable  for  difference  between  quoted  and 
tariff  rate;  Aldrich  v.  Southern  Ry.  Co.,  95  S.  C.  430,  431,  79  S.  E.  318, 
allowing  recovery  of  damages  for  refusal  of  carrier  to  transport  freight 
at  regular  interstate  rate  filed  with  commission ;  Hardaway  v.  Southern 
Ry.  Co.,  90  S.  C.  478,  482,  Ann.  Oa&  1913D,  266,  73  S.  E.  1021,  1023, 
allowing  recovery  in  State  court  of  freight  charge  on  interstate  ship- 
ment in  excess  of  filed  and  published  rate;  Great  Northern  Ry.  Co.  v. 
Loonan  Lomber  Co.,  25  S.  D.  159,  125  N.  W.  645,  in  action  by  carrier 
to  recover  greater  rate  for  shorter  than  for  longer  haul,  demurrer  to 
answer  alleging  no  reason  by  way  of  geographical  position  or  competi- 
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tion  exists  for  such  higher  rate  is  overruled;  Chicago  etc.  Ry.  Co.  v. 
Clements,  53  Tex.  Civ.  146,  62  Tex.  Civ.  155,  115  S.  W.  665,  liability 
of  connecting  carrier  for  breach  of  common-law  duty  to  receive  ship- 
ment, is  not  affected  by  Interstate  Commerce  Act  of  1906,  and  action  is 
properly  brought  in  State  court;  Southern  Pac.  Co.  v.  Frye,  82  Wash. 
13,  143  Pac.  164,  denying  recovery  by  carrier  of  refund  on  shipment  of 
sheep  in  single-deck  cars,  where  double-deck  cars  were  ordered  and 
could  have  been  furnished  but  carrier,  for  its  own  convenience,,  supplied 
single-deck  "cars;  Davis  v.  Northern  Pac.  Ry.  Co.,  77  Wash.  266,  137 
Pac.  466,  shipper  is  bound  by  limited  liability  clause  in  contract  of  ship- 
ment, where  release  is  executed  in  consideration  of  lower  rate;  Coeur 
d'Alene  etc.  Ry.  Co.  v.  Union  Pac.  R.  Co.,  49  Wash.  251,  95  Pac.  74, 
denying  recovery  of  amount  paid  for  interstate  shipment  oi  boxcars 
in  accordance  with  published  rate,  where  shipper  alleges  railroad  con- 
tracted to  transport  cars  free  in  consideration  of  use;  Harris  v.  Great 
Northern  Ry.  Co.,  48  Wash.  441,  96  Pac.  224,  holding  lower  of  two  pub- 
lished rates  is  only  available  by  special  contract,  and  shipper  not  sign- 
ing contract  may  recover  without  limitation  of  liability  of  carrier;  dis- 
senting opinion  in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co., 
230  U.  S.  292,  57  L.  Ed.  1490,  33  Sup.  Ct.  916,  majority  holding  aUow- 
ances  made  to  shipper  for  lateral  hauling  may  be  lawfully  paid,  where 
no  application  has  been  made  .to  Interstate  Commerce  Commission  to 
have  such  allowances  declared  unreasonable ;  dissenting  opinion  in  J.  M. 
Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  244,  245,  76 
S.  E.  524,  majority  holding  Interstate  Commerce  Act  of  1887,  does  not 
prevent  enforcement  of  railroad's  liability  for  full  value  of  goods  dam- 
aged in  interstate  commerce,  notwithstanding  limitation  of  liability  in 
bill  of  lading;  Great  bakes  Coal  &.Dock  Co.  v.  Seither  Transit  Co., 
220  Fed.  34,  136  C.  C.  A.  110,  and  Storm  Lake  Tub  etc.  Factory  v. 
Minneapolis  etc.  R.  Co.,  209  Fed.  904,  both  arguendo. 

Distinguished  in  St.  Louis  Southwestern  Ry.  Co.  v.  Lewellen  Bros., 
192  Fed^  542,  113  C.  C.  A.  414,  where  railroad  failed  to  file  and  post 
rate  between  points  in  Texas,  shipper  compelled  to  pay  more  freight 
than  competitive  rate  in  force  over  another  route  may  recover  differ- 
iBuce  as  damages,  though  in  effect  it  gives  him  quasi-rebate ;  Macon 
Grocery  Co.  v.  Atlantic  Coast  Line  R.  Co.,  163  Fed.  749,  enjoining  en- 
forcement of  unreasonable  interstate  rate  adopted  by  combination  in 
restraint  of  interstate  trade  until  rate  can  be  passed  upon  by  commis- 
sion, where  irreparable  injury  would  result  from  enforcement;  Sutton 
v.  Great  Northern  Ry.  Co.,  99  Minn.  380,  109  N.  W.  816,  allowing  re- 
covery for  conversion  of  stock  railroad  refused  to  deliver  on  arrival 
until  further  charges  were  paid  because  of  alleged  erroneous  classifica- 
tion; Mott  Store  Co.  v.  St.  Louis  etc.  Ry.  Co.,  184  Mo.  App.  53,  168 
S.  W.  323,  in  absence  of  established  interstate  rate,  shipper  and  carrier 
may  make,  contract  fixing  rate  on  interstate  shipment ;  Higbee  v.  West- 
em  Union  Tel.  Co.,  179  Mo.  App.  197,  166  S.  W.  825,  telegraph  com- 
pany cannot  avoid  penalty  for  nondelivery  of  message  by  defense  that 
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proper  cliarge  was  not  paid  for  message,  where  company's  agent  counts 
words  wrong  and  sender  pays  charge  demanded;  J.  M.  Pace  Mule  Co. 
V.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  227,  76  S.  E.  517,  Interstate 
Commerce  Act  of  1887  does  not  prevent  enforcement  of  railroad's  lia- 
bility for  full  value  of  goods  lost  in  interstate  commerce,  notwithstand- 
ing limitation  of  liability  in  bill  of  lading;  dissenting  opinion  in  Boston 
etc.  R.  R.  Co.  V.  Hooker,  233  U.  S.  147,  148,  149,  151,  Ann.  Gas.  1915D, 
593,  L.  R.  A.  1915B,  450,  58  L.  Ed.  889,  890,  891,  34  Sup.  Ct.  526,  ma- 
jority holding  provision  in  tariff  schedule  that  passenger  must  declare 
value  of  baggage  and  pay  excess  charges  for  excess  value  is  regulation 
within  meaning  of  sections  6  and  22  of  Interstate  Commerce  Act,  and 
is  sufficient  to  give  passenger  notice  of  limitation;  dissenting  opinion 
in  Banner  v.  Wabash  R.  Co.,  131  Iowa,  407,  108  N.  W.  760,  majority 
holding  action  is  to  recover  unauthorized  exaction  in  violation  of  Inter- 
state Commerce  Act,  not  to  enforce  penalty  for  overloading,  and  State 
court  has  jurisdiction. 

Denied  in  Famsworth  v.  National  Express  Co.,  166  Mich.  680,  132 
N.  W.  442,  failure  of  carrier  to  ascertain  true  value  of  package,  and 
to  charge  rate  as  authorized  by  act  of  1909,  does  not  defeat  shipper's 
right  to  recover  full  value  of  package  lost,  in  absence  of  limitation  of 
liability  in  contract  or  deceit  of  shipper;  dissenting  opinion  in  Schen- 
berger  v.  Union  Pac.  R.  Co.,  84  Kan.  83,  84,  33  L.  R.  A.  (N.  S.)  391, 
113  Pac.  435,  majority  denying  recovery  of  damages  resulting  from 
reliance  upon  misquotation  of  freight  rate  on- interstate  shipment  of 
wheat. 

Validity  and  enforceability  of  contract  by  eaxrier  to  carry  goods 
at  discriminating  rate  fixed  by  mistake.  Notes,  16  Ann.  Gas. 
466,  456;  Ann.  Oaa.  19180,  1886. 

Effect  of  statutory  provisions  against  rebates  on  contracts  for  less 
than  established  rates.    Note,  14  L.  R.  A.  (N.  8.)  401. 

Right  of  shipper,  where  carrier  negligently  misquotes  published 
rate.    Note,  33  L.  B.  A.  (N.  8.)  398. 

Oarrler'8  lien  on  goods  shipped  in  interstate  commerce  is  amount  fixed 
by  pnbliBbed  sclifidnla. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Wolf,  100  Ark.  27,  Ann.  Oaa. 
19130;  1384,  139  S.  W.  537,  538,  railroad  is  not  bound  by  rate  inserted 
in  interstate  bill  of  lading  by  mistake  of  agent,  although  shipper  and 
agent  were  ignorant  of  published  rate;  Brown  v.  Philadelphia  etc. 
R.  R.  Co.,  36  App.  D.  C.  226,  32  L.  R.  A.  (N.  8.)  189,  carrier  refusing 
to  deliver  interstate  shipment  of  goods  upon  tender  by  consignee  of 
freight  charges  according  to  published  rates  is  liable  for  conversion; 
State  ex  rel.  Railroad  Commission  v.  Adams  Expr&ss  Co.,  171  Ind.  148, 
19  L.  R.  A.  (N.  8.)  93,  85  N.  E.  340,  holding  Interstate  Commerce  Act 
of  1006  supersedes  State  statute  of  1901  regulating  delivery  of  goods 
by   express  companies,   and   denying  recovery  of  penalty  imposed  by 
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statute  npon  express  companies  refusing  to  deliver  packages  to  con* 
signees  in  towns  of  more  than  two  thousand  five  hundred  inhabitants; 
Foster,  Glassel  Co.  v.  Kansas  City  Southern  Ry.  Co.,  121  La.  1056, 
46  South.  1015,  where  rate  collected  was  regularly  established,  local 
rate  shipper  cannot  recover  difEerence  between  rate  collected  and  that 
quoted  by  carrier's  agent  at  initial  station;  Sutton  v.  St.  Louis  etc.  R. 
Co.,  159  Mo.  App.  689,  140  S.  W.  77,  contract  for  rate  on  interstate 
shipment  lower  than  published  rate  is  void,  whether  intentional  or 
through  mistake,  and  railjroad  may  retain  goods  until  lawful  rate  is 
paid;  Fisher  v.  Great  Northern  Ry.  Co.,  49  Wash.  210,  95  Pac.  79, 
allowing  recovery  of  goods  in  replevin  in  absence  of  proof  by  carrier 
that  ocean  competition  did  not  justify  contract  rate  making  it  unlaw- 
ful as  in  violation  of  interstate  commerce  law;  dissenting  opinion  in 
St.  Louis  etc.  Ry.  Co.  v.  Spring  River  Stone  Co.,  169  Mo.  App.  123,  154 
S.  W.  470,  majority  holding  settlement  on  account  of  interstate  ship- 
ment between  railroad  and  shipper  is  binding,  although  contract  be- 
tween them  for  different  rate  than  that  fixed  by  tariffs  under  acts  of 
Congress  would  be  void. 

Distinguished  in  Eessenger  y.  Fiti^erald,  152.  N.  C.  252,  67  S.  E. 
590,  allowing  recovery  for  injuries  to  valuable  racehorse  shipped  in 
interstate  commerce,  where  shipper  paid  rate  changed  without  being 
informed  of  valuation  made  or  difference  in  rates. 

Right  of  carrier  to  recover  difference  between  rate  ebaiged  and 
proper  rate.    Note,  49  L.  R.  A.  (N.  S.)  94. 

202  U.  &  246-269,  50  L.  Bd.  1018,  26  Sup.  Ot  619,  8B0UBITT  KUTaAL 
UFE  1KB.  OO.  ▼.  PBEWTTT. 

State  statute  providing  for  revocation  of  foreign  corporatlon'B  Ucense 
to  do  business  In  State  upon  removal  of  cause  to  Federal  court,  la  valid. 

Approved  in  Swing  v.  Weston  Lumber  Co.,  205  U.  S.  278,  51  L.  Ed. 
800,  27  Sup.  Ct.  497,  dismissing  writ  of  .error  to  review  decision  of 
State  court  denying  recovery  of  assessments  on  policy  issued  within 
State  by  foreign  insurance  company  not  complying  with  statutory  con- 
ditions imposed  by  State;  National  Council  of  United  American  Me- 
chanics V.  State  Council  of  Virginia,  203  U.  S.  163,  51  L.  Ed.  137,  27 
Sup.  Ct.  46,  holding  State  had  right  to  exclude  foreign  corporation  and 
to  forbid  its  instituting  branches  within  State;  Sperry  &  Hutchinson 
Co.  V.  Blue,  202  Fed.  87,  120  C.  C.  A.  354,  upholding  provisions  of  West 
Virginia  Code  of  1906,  imposing  tax  upon  persons  or  corporations  en- 
gaged in  trading-stamp  business;  American  Surety  Co.  r.  Shallen- 
berger,  183  Fed.  638,  Nebraska  act  of  1909  fixing  maximum  rates  of 
premiums  to  be  charged  by  surety  companies  doing  business  in  State, 
and  requiring  revocation  of  offending  company's  right  to  do  business 
in  State,  is  void ;  Waha-Lewiston  Land  etc.  Co.  v.  Lewiston-Sweetwater 
Trr.  Co.,  158  Fed.  144,  proceedings  for  appropriation  of  water,  under 
Idaho  statutes,  after  appeal  to  State  District  Court  is  suit  •f  which 
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Federal  Circuit  Court  has  concurrent  jurisdiction  with  State  court 
under  Judiciary  Act  of  1875,  as  amended  in  1887  and  1888,  and  is 
removable  to  Federal  court;  Southern  Ry.  Co.  v.  Greene,  160  Ala.  411, 
49  South,  408,  upholding  statute  of  1907  imposing  upon  foreign  cor- 
porations franchise  tax,  based  on  capital  used  in  State;  Equitable  Life 
Assur.  Soc.  V.  Babbitt,  11  Ariz.  124,  126,  IS  L.  B.  A.  (N.  S.)  1046,  89 
Pac.  534,  holding  Statute  of  1901,  par.  809,  does  not  read  into  policy 
provision  as  to  term  insurance,  but  merely  imposes  penalty  for  failure 
to  insert  such  condition;  State  v.  Hodges,  114  Ark.  164,  165,  166,  167, 
169  S.  W.  945,  946,  upholding  act  of  1907  providing  for  revocation  of 
license  of  foreign  corporation  to  transact  business  within  State  upon 
removal  of  cause  to  Federal  court;  H.  K.  Mulford  Co.  ▼.  Curry,  163 
Cal.  285,  125  Pac.  240,  Civil  Code,  §  409,  and  Political  Code,  §  416,  im- 
posing license  tax  on  foreign  and  domestic  corporations,  based  on 
amount  of  capital  stocky  are  void  as  interference  with  interstate  com- 
merce in  so  far  as  they  relate  to  corporations  engaged  in  interstate 
commerce;  Northern  Pac.  Ry.  Co.  v.  Gifford,  25  Idaho,  209,  136  Pac. 
1135,  upholding  statute  of  1912  imposing  license  tax  upon  corporations 
doing  business  within  State,  as  applied  to  intrastate  business  of  inter- 
state carrier;  Continental  Life  Ins.  etc.  Co.  v.  Hattabaugh,  21  Idaho, 
295,  121  Pac.  84,  upholding  laws  of  1911  regulating  rates  of  interest 
to  be  charged  upon  loans  by  life  insurance  companies  doing  business 
within  State;  Shawnee  Fire  Ins.  Co.  v.  National  Surety  Co.,  94  Kan. 
308, 146  Pac.  414,  action  in  State  court  against  foreign  surety  company, 
admitted  upon  same  terms  as  foreign  insurance  company,  is  removable 
to  Federal  court,  although  company  has  filed  written  consent  to  be  sued 
in  county  where  cause  of  action  arose  or  in  which  plaintiff  resides; 
State  ex  rel.  Coleman  ▼.  Western  Union  Tel.  Co.,  75  Kan.  634,  90  Pac. 
308,  foreign  corporation  engaged  in  interstate  commerce  and  transact- 
ing business  for  Federal  government  may  be  ousted  from  nongovem^ 
mental  intrastate  business  for  failure  to  comply  with  State  statute; 
)farconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  581,  Ann.  Oaa. 
19160,  214,  106  N.  £.  320,  upholding  foreign  corporation  tax  law  as 
applied  to  foreign  corporation  engaged  in  automobile  business  and  pur- 
chasing real  estate  within  State  for  buildings  used  in  repair  trade, 
and  for  used  cars  as  well  as  for  selling  agency;  S.  S.  White  Dental 
Mfg.  Co.  V.  Commonwealth,  212  Mass.  47,  Ann.  Gas.  19130,  805,  98 
N.  E.  1062,  upholding  statute  of  1909  requiring  foreign  corporation  to 
pay  excise  thx  of  given  percentage  of  capital  stock,  not  exceeding  speci- 
fied amount;  New  York  Life  Ins.  Co.  v.  Hardison,  199  Mass.  199,  127 
Am.  St.  Bep.  478,  85  N.  E.  413,  upholding  statute  of  1907  prescribing 
provisions  to  be  contained  in  insurance  policies;  State  v.  Louisville 
etc.  R.  Co.,  97  Miss.  45,  46,  54,  Ann.  Oaa.  19120,  1150,  51  South.  921, 
922,  925,  upholding  laws  of  1908  providing  forfeiture  of  foreign  corpo- 
ration's  right  to  do  business  within  State  upon  removal  to  Federal  Court 
of  cause  whiek  domestic  corporation  could  not  maintain  in  such  court; 
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State  v.  Blake,  241  Mo.  106,  Ann.  Cm.  19130,  1288,  144  S.  W.  1096, 
foreign  corporation  seeking  to  do  business  within  State,  and  not  havii^ 
capital  required  by  laws  of  1909  as  amended  in  1911,  cannot  question 
validity  of  statute;  State  ▼.  Vandiverr,  222  Mo.  230,  232,  239,  121  S.  W. 
51,  52,  54,  upholding  act  of  1907  prohibiting  issuance  of  renewal  license 
to  insurance  company  paying  more  than  fifty  thousand  dollars  salary 
to  one  person;  Burridge  v.  New  York  Life  Ins.  Co.,  211  Mo.  180,  109 
S.  W.  567,  upholding  statute  of  1899  regpilating  foreign  insurance  com- 
panies transacting  business  within  State;  State  ex  rel.  General  Elec. 
Co.  V.  Alderson,  49  Mont.  36,  140  Pac.  85,  construing  Revised  Codes, 
§  165,  imposing  fees  for  recording  and  filing  of  certificates  of  incor- 
poration as  applying  to  foreign  corporations  engaging  solely  in  intra- 
state business;  Pacific  Mut.  Ins.  Co.  v.  Insurance  Department,  144  N.  C. 
443,  57  S.  E.  121,  Revisal  of  1905  authorizing  insurance  commissioner 
to  revoke  license  issued  to  foreign  insurance  eompany  removing  to  Fed- 
eral Court  cause  relating  to  insurance  policies  does  not  authorize  revo- 
cation of  license  for  removing  cause  brought  against  it  by  agent  for 
services;  New  York  Life  Ins.  Co.  v.  Bradley,  83  S.  C.  424,  66  S.  E. 
434,  tax  under  Civil  Code  of  1902  on  gross  income  in  State  of  foreign 
insuran'ee  companies,  not  limited  to  property  within  State,  is  void; 
British-American  Mortgage  Co.  ▼.  Jones,  77  6.  C.  453,  58  S.  E.  420, 
foreign  corporation  having  paid  license  fee  under  act  of  1893  may  be 
required  to  pay  additional  tax  based  upon  value  of  property  within 
State  under  act  of  1904;  Atlas  Powder  Co.  v.  Goodloe,  131  Tenn.  510, 
175  S.  W.  552,  upholding  aet  of  1969  imposing  privil^e  tax  on  foreign 
corporation  manufacturing  powder  within  State  for  sale  in  interstate 
and  intrastate  commerce;  Chicago  etc.  Ry.  Co.  v.  Rock  County  Sugar 
Co.,  162  Wis.  381,  156  N.  W.  609,  statute  of  1915  relating  to  demurrage 
char^ges  invalid  as  to  interstate  commerce  as  conflicting  with  Federal 
regulation  of  terminal  charges  under  act  of  1887,  is  also  invalid  as  to 
intrastate  commerce  since  provisions  are  inseparable;  dissenting  opinion 
in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  52,  55, 54  L.  Ed.  376,  877, 
30  Sup.  Ct.  190,  majority  holding  statute  of  Kansas  of  1898  imposing 
tax  of  given  per  cent  of  all  capital  represented  by  property  within  and 
outside  of  State  upon  corporation  engaged  in  interstate  commerce,  is 
void;  Locker  v.  American  Tobacco  Co.,  195  N.  Y.  568,  88  N.  E.  290, 
arguendo. 

Distinguished  in  Harrison  v.  St.  Louis  etc.  R.  R.  Co.,  232  U.  S.  332, 
333,  L.  £.  A.  1915F,  1187,  58  L.  Ed.  626,  34  Sup.  Ct.  333,  act  of 
Oklahoma  of  1908  providing  for  revocation  of  foreign  corporation's 
right  to  do  business  within  State  upon  removal  of  cause  to  Federal 
Court  is  void;  Pullman  Co.  v.  Kansas,  216  U.  S.  67,  73,  54  L.  Ed.  886, 
888,  30  Sup.  Ct.  232,  and  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S. 
38,  45,  46,  47,  54  L,  Ed.  371,  873,  874,  30  Sup.  Ct.  190,  both  holding  void 
Kansas  statute  of  1898  imposing  upon  corporation  engaged  in  interstate 
commerce,  tax  of  given  per  cent  of  all  capital  represented  by  property 


743  SECURITY  ETC.  INS.  CO.  v.  PRE  WITT.    202  U.  S.  246-269 

within  and  without  State;  King  Tonopah  Mining  Co.  v.  Lynch,  232 
Fed.  490,  method  of  service  of  process  on  foreign  corporation  by  Re- 
vised Laws  of  Nevada,  §  §  5024,  5025,  is  void  as  denial  of  due  process ; 
St.  Louis  etc.  R.  Co.  v.  Cross,  171  Fed.  488,  Oklahoma  act  of  1908  pro- 
viding, in  effect,  for  revocation  of  license  of  foreign  corporation  to  do 
business  within  State  upon  removal  of  cause  to  Federal  court  is  void; 
Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  155  Fed.  800,  801, 
and  Western  Union  Tel.  Co.  v.  Julian,  169  Fed.  174,  175,  both  holding 
void  Alabama  Statute  of  1907,  §§  3642-3658,  requiring  forfeiture  of 
license  of  foreign  corporation  to  transact  business  within  State  upon 
removal  of  cause  from  State  to  Federal  court;  Chicago  etc.  Ry. 
Co.  V.  Swanger,  157  Fed.  791,  793,  statute  of  Missouri  of  1907,  pro- 
viding for  cancellation  of  foreign  railroad's  license  to  do  business 
in  State  upon  removal  of  cause  to  Federal  court  is  void;  Chicago  etc.  Ry. 
Co.  V.  Ludwig,  156  Fed.  157,  158,  Arkansas  statute  of  1907  providing 
for  revocation  of  foreign  corporation's  charter  right  to  do  business 
in  State  upon  removal  of  cause  to  Federal  court  impairs  obligation  of 
contract  of  foreign  railroad  having  acquired  valuable  property  in 
State ;  Louisville  etc.  R.  Co.  v.  State,  107  Miss.  598,  65  South.  881,  laws 
df  1908  providing  for  forfeiture  of  foreign  corporation's  right  to  do 
husiness  within  State  upon  removal  of  cause  to  Federal  court  is  void, 
ns  applied  to  interstate  railroad;  dissenting  opinion  in  State  v.  Louis- 
ville etc.  R.  Co.,  97  Miss.  57,  Ann.  Oas.  19120,  1150,  51  South.  926, 
majority'  upholding  laws  of  1908  providing  for  forfeiture  of  foreign 
corporation's  right  to  do  business  within  State  upon  removal  to  Federal 
court  of  cause  which  domestic  corporation  could  not  maintain  in  such 
court 

Validity  of  statute  providing  that  foreign  corporation  shall  not 
remove  action  brought  against  it  into  Federal  court.  Note,  Ann. 
Cbb.  19120,  1160,  1161. 

Revocation  of  license  of  foreign  corporation  for  removal  of  action 
to  Federal  court.    Note,  L.  R.  A.  1916F,  1188,  1189,  1191. 

'  Power  of  State  to  impose  additional  burden  on  foreign  corpora- 
tion which  has  complied  with  conditions  for  doing  business  in 
State.    Note,  17  Ann.  Oas.  1251. 

State  statute  giving  rl^t  to  terminate  business  already  Instituted 
unless  rlgbt  of  removal  of  caoses  to  Federal  court  Is  soxrendered,  is  void. 

Approved  in  Western  Union  Tel.  Co.  v.  Frear,  216  Fed.  202,  205, 
Wisconsin  statute  of  1905  requiring  revocation  of  license  of  foreign 
corporation  to  do  business  in  State  upon  removal  of  cause  to  Federal 
court  ift  void. 
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202  XT.  8.  270-274,  50  I..  Ed.  1028,  26  Sop.  Ct.  615,  GIUL  BBMD  BBSEK- 
VOIR  ft  I.  00.  ▼.  GILA  WATER  00. 

Miscellaneous.  Cited  in  Gila  Bend  Reservoir  &  Irr.  Co.  v*  Q-ila  Water 
Co.,  205  U.  S.  279,  51  L.  Ed.  801,  27  Sup.  Ct  495,  on  petition  for 
rehearing. 

« 

202  U.  8.  275-281,  50  L.  Ed.  1026,  26  Sup.  Ot.  617,  HmUBERT  ▼.  OHICAOO. 
Under  Illinois  practice,  errors  assi^ed,  but  not  noticed  or  relied  on  in 
brief  or  argument  of  counsel  are  waived. 

Approved  in  Johnr  v.  Paullin,  231  U.  S.  585,  58  L.  Ed.  883^  34  Sup.  Ct. 
178,  dismissing  writ  of  error  to  review  question  of  appellate  jurisdiction 
of  State  court  depending  upon  local  law;  Chairs  v.  State,  124  Tenn. 
648,  139  S.  W.  715,  request  for  permission  to  offer  proof  to  sustain 
motion  to  quash  indictment  is  properly  refused,  where  motion  to  quash 
has  been  previously  overruled. 

Federal  question  raised  by  writ  of  error  and  petition  for  citation 
conies  too  late. 

Approved  in  Willoughby  v.  Chicago,  235  U.  S.  49,  59  L.  Ed.  126,  35 
Sup.  Ct.  23,  objection  to  assessment  for  street  widening  on  ground 
of  no  statutory  authority  not  taken  in  State  court  cannot  be  considered 
on  error  to  Federal  Supreme  Court;  Mailers  v.  Commercial  Loan  etc. 
Co.,  216  U.  S.  614,  54  L.  Ed.  688,  30  Sup.  Ct.  438,  attempt  to  raise  Fed- 
eral question  by  writ  of  error  comes  too  late;  Burt  v.  Smith,  203  U.  S. 
135,  51  If.  Ed.  126,  27  Sup.  Ct.  37,  dismissing  writ  of  error  where  record 
discloses  no  Federal  question  until  assignment  of  errors. 

Miscellaneous.  Cited  in  Baird  v.  Monroe,  207  U.  S.  580,  52  L.  Ed. 
849,  28  Sup.  Ct.  257,  dismissing  for  want  of  jurisdiction. 

202   U.    8.    281-286,    50   Ik    Ed.    1029,    26    Sap.    Ot.    606,    PBABSOK    ▼• 
WIIJiIAMS. 

Secretary  of  Oommerce  and  Labor  may  order  deportation  of  alien 
after  second  hearing  before  board  of  apecial  inquiry,  altbongli  alien  had 
been  allowed  to  land  after  previous  bearing  npon  same  qjaeatiinis. 

Approved  in  Lam  Fung  Yen  v.  Frick,  233  Fed.  398,  147  C.  C.  A.  3B9, 
affirming  order  of  deportation,  under  act  of  1907,  of  Chinese  addicted  to 
gambling  and  intending  to  make  his  living  by  gambling;  Greenwood 
V.  Frick,  233  Fed.  633,  147  C.  C.  A.  437,  reversing  order  of  deporta- 
tion of -alien  woman  as  person  likely  to  become  public  charge;  BiUings 
v.  Sitner,  228  Fed.  317,  142  C.  C.  A.  607,  order  reversing  exclusion  of 
alien  for  want  of  fair  hearing  should  have  been  conditional,  and  to  be 
effective  only  in  case  immigration  officers  should  fail  to  give  such  hear- 
ing; Ex  parte  Chin  Loy  Tou,  223  Fed.  835,  holding  Chinese  alien  was 
not  given  fair  hearing  in  deportation  proceedings  and  delajring  final 
action  on  writ  of  habeas  corpus  to  give  opportunity  for  snoh  hearing; 
Prentis  Y.  Di  Giacomo,  192  Fed.  469, 112  C.  C.  A.  605,  deportation  order 
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of  executive  officer  under  act  of  1903  is  not  reviewable  on  habeas  corpus 
in  absence  of  denial  of  hearing;  Davies  y.  Manolis,  179  Fed.  821,  103 
C.  C.  A.  310,  affirming  discharge  on  habeas  corpus  of  person  held  for 
deportation,  where  proceedings  were  conducted  under  act  of  1907  and 
proof  showed  accused  arrived  in  this  country  in  1906 ;  Ex  parte  Koerner, 
176  Fed.  479,  discharging  alien  held  for  deportation  because  of  convic- 
tion of  felony  in  country  from  which  he  came  after  his  admission  to 
United  States ;  Looe  Shee  v.  North,  170  Fed.  571,  95  C.  C.  A.  646,  alien 
practicing  prostitution  within  three  years  of  entry  is  subject  to  deporta- 
tion under  act  of  1907,  though  status  as  wife  of  citizen  at  time  of  entry 
entitled  her  to  enter;  United  States  v.  Watchom,  164  Fed.  154,  under 
Immigration  Act  of  1907,  decision  of  immigration  officers  adverse  to 
admission  of  alien  is  conclusive,  unless  reversed  on  appeal  by  Secre- 
tary of  Commerce  and  Labor^  and  cannot  be  reviewed  on  habeas  corpus ; 
dissenting  opinion  in  Keller  v.  United  States,  213  U.  S.  149,  16  Ann. 
Gas.  1066,  53  L.  Ed.  741,  29  Sup.  Ct.  470,  majority  holding  that  portion 
of  act  of  1907  making  it  felony  to  harbor  alien  prostitute  invalid  as  to 
person  harboring  such  alien  without  knowledge  of  alienage. 

Federal  control  of  aliens  after  their  arrival.    Note,  16  Ann.  Gas. 
1009. 

Board  of  inquiry  under  section  25  of  Immigration  Act  of  ISOS,  is  not 
court 

Approved  in  Ex  parte  Wong  Yee  Toon,  227  Fed.  251,  fact  that 
Chinese  alien  was  allowed  to  land  is  not  equivalent  of  certificate  resi- 
dence, and  does  not  shift  burden  of  proof  from  him  in  subsequent  de- 
portation proceedings;  Lim  Jew  v.  United  States,  196  Fed.  744,  116 
C.  C.  A.  364,  decision  of  immigration  officers  admitting  alien  on  theory 
that  he  is  native,  is  not  res  adjudicata  in  deportation  proceedings 
within  three  years  of  re-entry ;  United  States  v.  lim  Jew,  192  Fed.  647, 
determination  in  prior  proceeding  that  Chinese  person  had  been  resi- 
dent before  1880  and  was  entitled  to  re-enter  under  act  of  1884,  not 
deciding  question  of  nativity,  did  not  estop  government  in  deportation 
proceeding  from  denying  that  he  was  natural  born  citizen ;  Sire  v.  Berk- 
shire, 185  Fed.  971,  order  discharging  alien  is  not  res  judicata  in  sub- 
sequent deportation  proceedings,  and  alien  prostitute  may  be  deported 
under  act  of  1910,  although  she  has  been  in  country  more  than  three 
years  at  time  of  arrest;  Ex  parte  Stancampiano,  161  Fed.  165,  decision 
of  Secretary  of  Commerce  and  Labor  in  favor  of  immigrant  arrested 
for  deportation  under  act  of  1907  is  not  res  adjudicata  in  subsequent 
deportation  proceedings. 

202  U.  S.  287-295,  60  Za.  Bd.  1032,  26  Sup.  Ot.  610,  HALSEUi  ▼.  BBN- 
FBOW. 

Judgment  of  tezritorial  court  of  Oklahoma  affirming  judgment  of  court 
of  first  instance  most  be  affirmed  on  appeal,  wbere  there  is  evidenoe  snp- 
porting  findingSL 
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Approved  in  Southern  Pine  Lumber  Co.  v.  Ward,  208  U.  S.  138,  52 
L.  Ed.  427,  28  Sup.  Ct.  239,  holding  territorial  Supreme  Court  of  Okla- 
homa did  not  err  in  finding  that  evidence  supported  findings  of  trial 
court  and  findings  supported  judgment  in  case  submitted  without  jury. 

Specific  perfonnance  of  contract  to  sell  land  Is  impoasiUe  where 
vendor  has  sold  propertjr  to  one  who  is  free  from  equities. 

Approved  in  Newman  v.  Johnson,  108  Md.  376,  70  Atl.  119,  vendee 
delaying  completion  of  sale  of  land  on  ground  of  defective  title  cannot, 
after  sale  to  third  person,  waive  defect  in  title  and  demand  specific 
performance  of  contract. 

Payment  to  penon  claiming  to  1m  agent  of  owner  of  land,  but  not 
authorized  as  such  by  statute,  and  deposit  of  deed  in  bank  for  delivery 
upon  payment  of  price,  does  not  satisfy  Oklahoma  Statute  of  Frauds  of 
18»7. 

Approved  in  Lowther  v.  Potter,  197  Fed.  204,  undelivered  deed  to 
real  estate  containing  no  recital  of  previous  conti*act  of  sale  is  not  suffi- 
cient memorandum  to  satisfy  statute  of  frauds;  Flowe  v.  Hartwick,  167 
N.  C.  452,  83  S.  E.  843,  where  life  tenant  signed  written  contract  to 
sell  land,  and  there  was  no  evidence  that  remaindermen  authorized  sign- 
ing of  contract  as  their  agent,  fact  that  remaindermen  executed  deed, 
which  was  undelivered,  does  not  show  ratification  of  contract;  Harris 
v..  Arthur,  36  Okl.  40,  127  Pac.  698,  contract  of  lessee  in  possession  of 
State  Uuids  to  release  lands  for  agi-ced  sum,  as  permitted  by  law,  is  void 
and  unenforceable  under  Statute  of  Frauds,  §  1089,  Laws  of  1909,  where 
nothing  is  paid  nor  possession  given,  although  conditional  relinquish- 
ment was  executed;  Baker  v.  Haswell  &  Taylor,  36  Okl.  431,  128  Pac. 
1087,  denying  recovery  in  action  for  breach  of  written  contract  for  sale 
of  land,  where  defendant  is  unwilling  to  pay  cash,  but  offers  to  pay  on 
terms  provided  in  subsequent  oral  agreement;  Collins  v.  Lackey,  31  Okl. 
781,  Ann.  Caa.  1918E,  507,  40  L.  R.  A.  (N.  S.)  883,  123  Pac.  1120,  pur- 
chaser of  land  may  rely  upon  statute  of  frauds  to  invalidate  parol  eon- 
tract  for  its  conveyance  made  between  his  grantor  and  adverse  claim- 
ant; Gault  Lumber  Co.  v.  Pyles,  19  Okl.  449,  92  Pac.  176,  affirming 
judgment  in  ejectment  against  defendant  having  made  part  payment  and 
in  possession  under  contract  of  sale  made  by  i^nt  without  authority 
of  probate  court  to  sell  infant's  real  estate;  Shumway  v.  Kitzman,  28 
S.  D.  586,  587,  134  N.  W.  329,  330,  holding  in  action  by  vendee  for 
specific  performance  of  contract  for  sale  of  land  that  no  valid  contract 
existed  under  statute  of  frauds,  where  at  time  of  closing  deal  vendee 
objected  to  method  of  dealing  with  deferred  payments. 

Distinguished  in  Bobbins  v.  Porter,  12  Idaho,  748,  88  Pac.  89,  deed 
executed  and  left  with  attorney  of  grantor  of  real  estate  is  sufficient 
to  remove  bar  of  statute  of  frauds  in  action  for  spedfie  performance 
where  purchase  price  has  been  paid. 
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Several  writings  as  memorandam  within  statute  of  frauds.    Note, 
19  Ann.  Cas.  1163. 

Who  must  sign  memorandum   of  executory  sale   contract  within 
statute  of  frauds.    Note,  28  L.  R.  A.  (N.  S.)  685. 

202   XT.    &    295-302,    50    li.    Ed.    1036,    26    Sup.    Ct.    613,    MERCHANTS* 
NATIONAIi  BANK  ▼.  WEHBAiANN. 

Showing  of  intention  at  every  stage  of  litigation  to  rely  upon 
inmumity  from  liability  arising  out  of  ownership  of  shares  in  partnership 
Is  sufficient  to  sustain  appellate  Jurisdiction,  although  bank  did  not  anti- 
cipate qualified  form  in  which  immunity  was  denied. 

Approved  in  Ashley  v.  Dowiing,  203  Mass.  317,  183  Am.  St  Rep.  296, 
89  N.  £.  435,  voluntary  unincorporated  association  of  individuals  for 
purpose  of  conducting  co-operative  store,  whose  proportions  of  owner- 
ship in  assets  are  represented  by  certificate  similar  to  corporate  shares 
of  stock,  is  partnership. 

National  bank  taking  shares  of  stock  in  partnership  in  satisfaction  of 
debt  is  not  estopped  to  deny  that  it  was  partner  or  that  it  was  liable  for 
debts  of  firm. 

Approved  in  Bagnell  v.  Ives,  184  Fed.  474,  fact  that  trustee  pro- 
hibited by  law  from  investing  trust  funds  in  corporate  stock  took  such 
stock  in  payment  of  debt  did  not  vest  estate  with  such  ownership  as 
to  make  it  liable  for  amount  due  thereon  to  corporation's  creditors. 

Bight  of  bank  to  engage  in  business  to  save  debt.    Note,  27  L.  R.  A. 
(N.  8.)  245. 

Power  of  national  bank  to  hold  stock  of  other  corporations.    Note, 
L.  R.  A.  1916A,  586,  587. 

202  XT.  8.  302-313,  60  L.  Ed.  1041,  26  Sup.  Ot.  604,  UNITED  STATES  ▼. 
DIEOKERHOFF. 

Whmm  fisngTiwi  provides  specific  penalty  for  violation  of  statute, 
courts  cannot  mitigate  harshness  of  such  penalty. 

Approved  in  United  States  v.  United  States  Fidelity  &  Guaranty  Co., 
151  Fed.  537,  surety  on  bond  of  bidder  for  contract  to  carry  mails  is 
liable  for  full  sum  mentioned  as  penalty  of  bond  without  regard  to 
actual  damages  sustained  by  government,  where  bond  is  given  pursuant 
to  Act  of  1875,  §  245. 

Effect  of  use  of  word  ''forfeiture"  upon  penalty  or  liquidated 
damages.    Note,  50  L.  R.  A.  (N.  8.)  909. 

202  n.    8.   313-339,   50  L.  Ed.   1046,   26  Sup.   Ct.   652,   DEVINE  ▼.   LOS 

akoei.es. 

Whether  suit  arises  under  Federal  Constitution  or  laws  to  give  Federal 
court  jurisdiction,  in  absence  of  diversity  of  citizenship,  must  i^pear  from 
plaintilTs  statement  of  his  own  claim. 
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Approved  in  Norton  v.  Whiteside,  239  U.  S.  153,  60  L.  Ed.  190,  36 
Sap.  Ct.  100,  where  riparian  rights  asserted  rested  on  State  law,  and 
jurisdiction  of  Federal  eonrt  depended  upon  diversity  of  eitixenship 
alone,  decree  of  Cirenit  Court  of  Appeals  is  final  under  seetion  128 
Judicial  Code,  and  Supreme  Court  has  no  jurisdiction  to  review  it  under 
Judicial  Code,  §  241;  Taylor  v.  Anderson,  234  U.  S.  76,  58  L.  Ed.  1219. 
34  Sup.  Ct.  724,  affirming  judgment  of  dismissal  for  want  of  jurisdic- 
tion in  ejectment  where  bill  allied  defendants  asserted  ownership  under 
deed  void  under  act  of  Congress  restricting  alienation  of  Indian  lands; 
Denver  v.  New  York  Trust  Co.,  229  U.  S.  134,  57  L.  Ed.  1120,  33  Sup. 
Ct.  657,  holding  suit  to  enforce  contract  between  municipality  and  water 
company  for  purchase  by  former  of  plant  of  latter,  and  to  enjoin  city 
from   constructing  another  plant  is  not   case   arising  under  Federal 
Constitution ;  The  Fair  v.  Kohler  Die  etc  Co.,  228  U.  S.  25,  57  L.  Ed. 
717,    33    Sup.    Ct.    410,    jurisdiction    of    Federal    court   in   suit    for 
infringement  of  x>atent  laws  cannot  be  defeated  by  matter  set  up  in 
answer;  Lovell  v.  Isidore  Newman  &  Son,  227  U.  S.  421,  57  L.  Ed.  581, 
33  Sup.  Ct.  375,  holding  Federal  jurisdiction  of  suit  by  trustee  on  bond 
of  bankrupt  depended  upon  diverse  citizenship  alone,  where  trustee 
did  not  rely  upon  rights  specially  conferred  by  Bankruptcy  Act,  and 
decision  of  Circuit  Court  of  Appeals  was  final;  Shxdthis  v.  McDougal. 
225  U.  S.  569,  56  K  Ed.  1211,  32  Sup.  Ct.  704,  Federal  jurisdiction  de- 
pending solely  upon  diverse  citizenship,  judgment  of  Circuit  Court  of 
Appeals  was  final,  notwithst^ding  ease  involved  conflicting  claims  to 
allotted  lands  in  Creek  Nation;  Louisville  etc.  R.  R.  Co.  v.  Mottley, 
211  U.  S.  154,  53  L.  Ed.  128,  29  Sup.  Ct.  42,  suit  to  ccmipel  specific  per- 
formance of  contract*  to  issue  free  annual  pass  is  not  brought  within 
Federal  jurisdiction  by  all^^ation  in  bill  that  refusal  is  based  upon  anti- 
pass  provision  of  act  of  Congress  of  1906;  Bowers  v.  First  Nat.  Bank, 
190  Fed.  677,  where  plaintiff's  pleading  states  eveiy  fact  upon  which 
solution  of  Federal  question  depends,  so  that  question  of  oonstmction 
of  statutory  provision  may  be  raised  by  demurrer,  cause  is  removable; 
Kansas  City  Southern  Ry.  Co.  v.  Quigley,  181  Fed.  194,  denying  Federal 
jurisdiction  of  suit  by  railroad  to  enjoin  suits  at  law  for  damages  or 
in  equity  to  restrain  removal  of  division  point,  on  ground  that  enforce- 
ment of  contract  to  maintain  shops  and  roundhouses  at  such  point  would 
interfere  with  interstate  commerce;  Hare  v.  Birkenfield,  181  Fed.  826, 
104  C.  C.  A.  335,  denying  Federal  jurisdiction  of  suit  to  restrain  con- 
tinuing trespass  on  homestead  entry  not  yet  canceled  upon  allegation 
that  possession  would  enable  entryman  to  sell  improvements,  since  right 
to  transfer  possession  and  sell  improvements  does  not  depend  upon 
Federal  statute;  Leggett  v.  Great  Northern  Ry.  Co.,  180  Fed.  315,  suit 
brought  under  Federal  Employers'  Liability  Act  and  Safety  Appliance 
Act  is  not  removable  in  absence  of  averments,  that  construction  of  such 
acts  is  involved ;  Eamhart  v.  Switzler,  179  Fed.  832,  105  C.  C.  A.  260, 
denying  Federal  jurisdiction  of  suit  by  homestead  settler  on  unsurveyed 
public  land  to  protect  his  possessory  right  against  adverse  claimant; 
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Nelson  ▼.  Southern  Ry.  Co.,  172  Fed.  484,  action  for  injury  to  employee 
under  Federal  Employers'  Liability  Act  not  alleging  that  result  depends 
upon  construction  of  act  is  not  removable;  Beck  v.  Johnson,  169  Fed. 
160,  remanding  action  for  wrongful  death  resulting  from  n^ligenee  of 
captain  of  steamboat,  as  act  of  Congress  of  1897,  does  not  apply  to 
steam  vessels  engaged  in  inland  navigation;  McGilvra  v.  Ross,  164  Fed. 
606,  90  C.  C.  A.  398|  denying  Federal  jurisdiction  of  suit  by  grantees 
of  land  under  patents  from  United  States,  to  enjoin  sale  of  adjoining 
shore  lands  by  State. 

Distinguished  in  Alabama  etc.  Ry.  Co.  v.  American  Cotton  Oil  Co., 
229  Fed.  20,  143  C.  C.  A.  313,  action  for  nondelivery  of  interstate  ship- 
ment of  oil  delivered  by  initial  carrier  to  connecting  carrier  in  good 
condition  at  point  outside  State  is  removable  to  Federal  court,  as  State 
eourt  would  have  had  no  jurisdiction  of  connecting  carrier  but  for 
Carmack  Amendment. 

Averments  that  patentees  under  Mexican  grants  were  deprived  of 
property  without  due  process  of  law,  and  that  contract  obligations  were 
Impaired  Iqr  OaUfoinla  statutes  and  Los  Angeles  charters  relating  to 
waten  of  Iios  Angeles  Biver  do  not  give  Federal  court  jurisdiction. 

Approved  in  Los  Angeles  Farming  etc.  Co.  v.  Los  Angeles,  217  U.  S. 
231,  64  L.  Ed.  746,  30  Sup.  Ct.  452,  dismissing  writ  of  error  to  review 
decision  of  State  court  as  to  riparian  rights  of  city  and  individuals  to 
use  of  waters  of  non-navigable  river;  New  Jersey  etc.  Lumber  Co.  v.^ 
Gardner-Lacy  Lumber  Co.,  178  Fed.  780, 102  C.  C.  A.  220,  Federal  court 
of  equity  is  not  without  jurisdiction  of  suit  to  quiet  title,  where  bill 
alleges  title  and  possession  in  complainant,  merely  because  defendant 
sets  np  adverse  title  and  possession;  Los  Angeles  v.  Hunter,  156  Cal. 
608,  105  Pac.  757,  city  of  Los  Angeles,  having  prior  right  to  use  of 
whole  supply  of  water  from  river  and  such  supply  being  necessary  for 
Intimate  use  within  limits  of  old  pueblo,  city  may  restrain  abstrac- 
tion of  waters  underlying  San  Fernando  valley;  Howell  v:  Wilson,  137 
Ga.  717,  74  S.  £.  258,  fact  that  negotiating  purchaser  refuses  to  buy 
because  of  questions  concerning  title  does  not  entitle  seller,  who  is 
grantee  of  trustee,  to  proceed  against  life  tenant  and  trustee  and  pos- 
sible contingent  remaindermen  to  quiet  title;  Gibson  v.  McGurrin,  37 
Utah,  165,  106  Pac.  671,  in  action  to  quiet  title  based  on  Laws  of  1907, 
§  3511,  allegation  and  proof  of  possession  is  not  ^necessary,  but  allega- 
tion th&t  plaintiff  is  owner  and  defendant  has  no  interest  in  property 
is  sufficient;  Wey  v.  Salt  Lake  City,  35  Utah,  509,  101  Pac.  383,  under 
Laws  of  1907,  §  3511,  suit  to  annul  special  assessment  on  school  prop- 
erty exempt  £rom  taxation  and  to  quiet  title  cannot  be  denied  on  g^und 
that  instrument  constituting  cloud  is  void  on  its  face. 

Miscellaneous.    Cited  in  De  Villereal  v.  Texas,  205  U.   S.  536,  51 
Ik  Ed.  920,  27  Sup.  Ct.  790^  dismissing  for  want  of  jurisdiction. 
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202  U.  8.  SS9-Si4,  60  I..  Ed.  1055,  26  flop.  Ot.  707,  OBXBOA  T.  ImAMA. 

IfOcal  UwB  of  Porto  Bico  were  continued  in  force  by  ForalcfDr  Act  of 
1900. 

Approved  in  Municipality  of  Ponce  y.  Bmnan  Cathdic  Apostolic 
Church  In  Porto  Rico,  210  U.  S.  310,  92  L.  Bd.  1C74,  28  fliip.  Ct.  757, 
upholding  act  of  legislative  assembly  of  Porto  Rico  of  1904  conferring 
jurisdiction  upon  Supreme  Court  of  Porto  Rico  for  trial  and  adjudica- 
tion of  property  claimed  by  Roman  Catholic  Church. 

Civil  Code  of  Porto  Bico  enacted  in  1902,  repealed  section  44  of  prior 
code. 

Approved  in  Nadal  v.  May,  233  U.  S.  454,  58  L.  Ed.  1041,  34  Sup.  Ct 
611,  Civil  Code  of  Porto  Rico  of  March  1,  1902,  went  into  effect  July  1, 
1902,  and  prior  thereto  wife's  assent  to  conveyance  by  her  husband  was 
not  necessary. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  13  Ann.  Gas.  896. 

Miscellaneous.  Cited  in  Dones  v.  Urrutia,  202  U.  S.  614,  50  L.  Ed. 
1172,  26  Sup.  Ct.  767,  affirming  order  on  authority  of  principal  case. 

202  T7.  8.  344-400,  50  I..  Ed.  1057,  26  Snp.  Ct.  688,  BURTON  ▼.  UNITED 
STATES. 

Congress  may  make  it  offense  for  senator  during  bis  oiAce  to  receive 
compensation  for  services  rendered  in  relation  to  proceeding  in  wbich  gov- 
ernment is  interested. 

Approved  in  United  States  v.  Rabinowioh,  238  U.  S.  86,  59  L.  Ed. 
1214,  35  Sup.  Ct.  682,  conspiracy  to  conceal  bankrupt's  properfy  made 
criminal  by  Bankruptcy  Act  is  not  offense  arising  under  that  act  within 
meaning  of  section  29b  and  one  year  period  of  limitation  prescribed 
by  section  29d  does  not  apply;  United  States  v.  Booth,  148  Fed.  115, 
receiver  of  land  of&ce  receiving  compensation  for  advance  information 
concerning  restoration  of  lands  to  public  domain  is  liable  under  Rev. 
Stats.,  §  1782. 

Members  of  Senate  are  chosen  by  State  legislatnres,  and  cannot  prop- 
erly be  said  to  hold  their  places  under  govemment  of  United  States. 

Explained  in  Lamar  v.  Splain,  42  App.  D.  C.  305,  affirming  refusal  to 
discharge  on  habeas  corpus  person  charged  with  impersonating  member 
of  House  of  Representatives. 

Indictment  disclosing  all  essential  elements  of  offense  is  snAcient. 
Approved  in  United  States  v.  Dahl,  225  Fed.  911,  indictment  charging 
conspiracy  under  section  37,  Penal  Code,  for  violation  of  Chinese  Ex- 
clusion Act  of  1884,  need  not  charge  violation  of  Exclusion  Act  witli 
same  particularity  necessary  to  charge  crime  under  such  act,  and  in- 
dictment charging  conspiracy  and  overt  acts  in  furtherance  thereof  is 
sufficient;  Tapack  v.  United  States,  220  Fed.  447, 137  C.  C.  A.  39,  indict- 
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meat  ehzTging  conspiracy  to  conceal  property  of  bankrupt  from  trus- 
tee is  not  insufficient  for  failure  to  use  statutory  words  ''fraudulently 
and  knowingly";  United  States  v.  Sterling  Salt  Co.,  200  Fed.  597,  in 
prosecution  for  obtaining  transportation  of  interstate  freight  at  unlaw- 
ful rate  by  misrepresentation  in  violation  of  Interstate  Commerce  Act 
of  1910,  indictment  in  language  of  statute,  is  sufficient;  United  States 
V.  Long,  184  Fed.  187,  holding  indictment  of  clerk  of  land  office  for 
unlawfully  agreeing  to  receive  compensation  for  services  to  entryman 
seeking  to  obtain  title  to  government  land  was  sufficient;  Richardson 
V.  United  States,  181  Fed.  4,  104  C.  C.  A.  69,  indictment  of  national 
bank  cashier  for  making  false  entries,  specifying  entries  with  great  par- 
ticularity, is  not  defective  for  failing  to  specify  names  of  clerks  by 
whose  hands  entries  were  made;  United  States  v.  Buffalo  Cold  Storage 
Co.,  179  Fed.  867,  indictment  charging  offense  under  Federal  pure  food 
law  of  1906  in  language  of  statute  is  sufficient,  although  not  specifi- 
cally alleging  that  defendant  is  manufacturer,  owner,  or  dealer,  in  com- 
modity; State  V.  O'Neil,  24  Idaho,  594, 135  Pac.  63,  indictment  charging 
in  language  of-  statute  offense  of  makii^  false  report  of  condition  of 
State  bank  in  violation  of  Revised  Code,  §  7128,  is  sufficient. 

Under  Bevlsed  Statutes,  section  1782,  agreement  to  receiTe,  and  re- 
ceiving of  compensation  for  prohibited  serrices  are  separate  offenses. 

Approved  in  Ryan  v.  United  States,  216  Fed.  38,  132  C.  C.  A.  267, 
where  counts  of  several  indictments  charged  conspiracy  to  transport 
dynamite  and  nitroglycerin  in  passenger-cars  in  interstate  commerce, 
consolidation  of  indictments  for  trial  was  properly  ordered;  United 
States  V.  Komie,  194  Fed.  568,  issuing  of  money  order  in  violation  of 
section  210,  Penal  Code  of  1909,  is  not  same  offense  as  issuing  orders 
in  violation  of  section  218,  and  plea  of  former  conviction  under  section 
210  is  not  good  as  to  counts  charging  offense  under  section  218;  Ander- 
son V.  Moyer,  193  Fed.  503,  where  indictment  charges  in  one  count  with 
offense  of  breaking  into  postoffice  with  intent  to  commit  larceny  therein, 
and  in  another  count  with  larceny  of  postage  stamps,  and  accused  is 
convicted  on  both  counts,  court  may  impose  cumulative  sentence  on  each 
countf 

Plea  of  autrefois  acquit  must  be  upon  prosecution  for  identical  offense. 
Approved  in  Morgan  v.  Devine,  237  U.  S.  640,  641,  59  L.  Ed.  1156, 
35  Sup.  Ct.  712,  person  breaking  into  postoffice  and  committing  larceny 
tlierein,  convicted  under  separate  counts  for  violation  of  sections  190 
and  192  of  Penal  Code,  and  convicted  on  both  counts,  having  served 
sentence  under  one  count  is  not  entitled  to  release  on  ground  of  double 
jeopardy;  Gavieres  v.  United  States,  220  U.  S.  343,  56  L.  Ed.  490,  31 
Sup.  Ct.  421,  person  convicted  and  punished  under  ordinance  prohibit- 
ino:  drunkenness  and  rude  and  boisterous  language  is  not  put  in  second 
jeopardy  by  subsequent  trial  under  another  ordinance  for  insulting  pub- 
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lie  officer,  although  latter  charge  is  based  on  same  condnet  and  langaag« 
as  former;  Thomas  v.  United  States,  156  Fed.  913,  17  L.  R.  A.  (N.  S.) 
720,  84  C.  C.  A.  477,  verdict  of  not  guilty  and  judgment  discharging 
defendants  under  indictment  to  get  railroad  to  give  rebates  to  certain 
shippers,  js  not  ground  for  dischai^e  under  indictment  to  got  certain 
persons  to  receive  rebates  from  railroads.  • 

Federal  court  has  jurisdiction  to  try  ofiTense  at  place  where  agreement 
for  compensation  to  perform  services  forbidden  by  Revised  Statutes,  sec- 
tion 1782,  was  completed. 

Approved  in  Lamar  v.  United  States,  240  U.  S.  66,  60  L.  Ed.  628,  36 
Sap.  Ct.  257,  false  personation  of  officer  of  United  States  by  telephone 
takes  effect  where  hearer  is  and  District  Court  of  that  district  has  juris- 
diction under  section  32,  Criminal  Code,  whether  speaker  is  in  same 
district  or  not ;  Hyde  v.  United  States,  225  U.  S.  362,  Ann.  Oas.  1914A, 
614,  56  L.  Ed.  1124,  32  Sup.  Ct.  793,  holding  overt  acts  performed  in 
one  district  by  one  party  conspiring  in  another  district  in  violation  of 
section  5440,  Revised  Statutes,  gives  court  in  district  in  which  such  acts 
were  performed  jurisdiction  of  all  conspirators;  Price  v.  Henkel,  216 
U.  S.  493,  54  L.  Ed.  586,  30  Sup.  Ct.  257,  holding  independent  evidence 
offered  to  show  that  accused  was  not  in  district  where  indictment  was 
found  was  not  conclusive,  and  affirming  order  of  removal  of  person 
charged  with  conspiracy  to  defraud  government  to  another  district  for 
trial;  United  States  v.  Thayer,  209  U.  S.  44,  52  L.  Ed.  675,  28  Sup.  Ct 
426,  solioitation  of  money  for  campaign  purposes  by  letter  received  in 
building  described  in  section  12  of  Civil  Service  Act  of  1883  prohibiting 
solicitation  in  such  place  is  violation  of  act;  Armour  Packing  Co.  v. 
United  States,  209  U.  S.  76,  52  L.  Ed.  692,  28  Sup.  Ct.  428,  transportsr 
tion  of  merchandise  by  carrier  for  less  than  published  rate  is  continu- 
ing offense  continuously  committed  in  each  district  and  not  series  of 
separate  offenses,  and  provision  for  trial  in  any  district  is  not  violation 
of  sixth  amendment;  Stephen  1£  Weld  &  Co.  v.  Victory  Mfg.  Co.,  205 
Fed.  776,  contract  of  sale  of  cotton  was  completed  upon  filing  of  tele- 
gram, although  withdrawal  of  offer  was  received  twenty-five  minutes 
later,  and  telegram  withdrawing  offer  was  filed  before  telegram  of  accept- 
ance ;  Robinson  v.  United  States,  172  Fed.  109,  96  C.  C.  A.  307,  charge 
of  conspiracy  to  use  mails  to  defraud  United  States  may  be  prosecuted 
in  any  district  where  overt  act  is  conmiitted;  Golden  &  Co.  v.  Justice's 
Court,  23  Cal.  App.  801,  140  Pac.  59,  venue  of  crime  of  soliciting  orders 
for  intoxicating  liquors  in  no-license  territory  is  in  county  where  letter 
soliciting  order  is  received;  Hyde  v.  United  States,  35  App.  D.  C.  477, 
indictment  will  lie  for  conspiracy  to  defraud  government  of  lands  in 
jurisdiction  where  act  in  furtherance  of  conspiracy  has  been  conunitted, 
although  conspiracy  was  formed  in  another  jurisdiction;  Rose  v.  State, 
4  Ga.  App.  600,  62  S.  E.  123,  venue  of  crime  of  soliciting  orders  for  in- 
toxicating liquors  by  mail  is  in  district  where  letter  is  delivered;  New 
v.  German  Fire  Ins.  Co.,  171  Ind.  40,  131  Am.  8k  Rep.  245.  85  N.  £. 
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706y  receipt  of  renewal  policy  of  insurance,  and  direction  to  owner's 
agent  to  pay  premium,  did  not  complete  contract  of  insurance;  In  re 
Fowles,  89  Kan.  436,  47  L.  R.  A.  (N.  S.)  227,  131  Pac.  600,  denyinrr 
habeas  corpus  to  release  citizen  and  resident  of  another  State  charged 
with  knowingly  and  without  lawful  excuse  permitting  child  under  six- 
teen to  remain  in  State  in  destitute  and  necessitous  circumstances  in 
violation  of  Desertion  Act*of  1911;  Ex  parte  Price,  168  Mich.  531,  Ann. 
Ca&  1913C,  594,  134  N.  W.  722,  offense  of  deserting  wife  under  public  . 
laws  of  1907  is  committed  in  county  of  which  wife  is  l^al  resident; 
Hayner  y.  State,  83  Ohio  St.  191,  93  N.  E.  902,  letter  soliciting  order 
for  sale  of  intoxicating  liquor  is  for  sale  to  be  completed  in  county  of 
purchaser's  residence,  and  prosecution  for  violation  of  act  prohibiting 
solicitation  of  such  orders  is  properly  conducted  in  such  county;  State 
y,  Sanner,  81  Ohio  St.  396,  26  L.  R.  A.  (N.  8.)  1093,  90  N.  £.  1008,  venue 
of  crime  of  failing  to  provide  for  minor  child,  under  act  of  1908,  is  in 
county  where  child  is  when  complaint  is  made,  although  parent  may  be  • 
resident  of  another  State;  Hirschfeld  v.  McCullach,  64  Or.  514,  127 
Pac.  545,  denying  recovery  on  note,  where  contract  is  made  within 
State  in  violation  of  its  laws  relating  to  foreign  corporations,  by  accept- 
ance within  State  of  offer  from  without  State  to  sell  stock  of  foreiii^n 
corporation;  Greenwood  Grocery  Co.  v.  Canadian  County  Mill  Elevator 
Co.,  77  S.  0.  222,  57  S.  E.  868,  acceptance  by  telegram  of  offer  of  goods 
at  certain  price  by  cipher  telegram  completes  contract,  and  letter  ex- 
plaining offer  not  referred  to  in  acceptance  cannot  be  considered;  dis- 
senting opinion  in  Grctsch  v.  United  States,  231  Fed.  62,  64, 145  Q.  C.  A. 
245,  majority  reversing  conviction  for  concealing  property  from  trustee 
in  bankruptcy,  where  testimony  fails  to  show  property  was  ever  in  dis^ 
triet  in  which  petition  was  filed. 

Distinguished  in  dissenting  opinion  in  Hyde  ▼.  United  States,  225 
U.  S.  386,  Ajin.  Oa«.  1914A,  614,  66  L.  Ed.  113S,  32  Sup.  Ct.  793,  ma- 
jority holding  overt  acts  performed  in  one  district  by  party  conspiring 
in  another  district  in  violation  of  Revised  Statutes,  §  5440,  gives  court 
in  district  in  which  such  acta  were  performed  jurisdiction  of  all  con- 
spirators. 

Right  of  aecnsed  in  Federal  courts  as  to  place  of  trial.    Note,  17 
Ann.  Oaa.  1118. 

Where  there  is  soAcient  evidence  to  go  to  jury,  court  will  not  weigh 
facts  and  determine  guilt  or  Innocence  of  accused  by  mere  preponderance 
of  evidence,  hot  will  limit  its  dedsion  to  questions  of  law. 

Approved  in  Hays  v.  United  States,  231  Fed.  108,  145  C.  C.  A.  294, 
refusal  to  direct  verdict  for  accused  in  prosecution  for  violation  of 
White  Slave  Act  was  not  error,  where  evidence  was  sufficient  to  estab- 
lish all  elements  of  offense;  T^ack  v.  United  States,  220  Fed.  448,  137 
C.  C.  A.  39,  verdict  of  jury  supported  by  evidence  in  prosecution  for 
conspiracy  to  conceal  property  of  bankrupt  from  trustee  is  binding  on 
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appellate  court;  Morse  v.  United  States,  174  Fed.  550,  98  C.  C.  A.  321, 
affirming  eonvietion  of  national  bank  officer  of  making  false  entries 
with  intent  to  deceive  examiner  in  violation  of  Revised  Statutes,  §  5209. 

202  JJ.  8.  401-408,  50  Ii.  Ed.  1079,  26  Sop.  Ct.  685,  JAMES  ▼.  XTNITED 
STATES. 

Supreme  Court  of  District  of  Oolumbia  la  court  of  United  States 
witbin  meaning  of  Eevlsed  Statutes,  section  714. 

Approved  in  Hyattsville  Bldg.  Assn.  v.  Bouic,  44  App.  D.  C.  411, 
Supreme  Court  of  District  of  Columbia  is  court  of  United  States  within 
meaning  of  section  265,  Judicial  Code,  and  cannot  stay  foreclosure  pro- 
ceeding in  State  court. 

202  U.  S.  409-428,  50  L.  Ed.  1082,  26  Sup.  Ot  679,  ATEB  k  LORD  TIE  CO. 
▼.  KENTUCKY. 

Domicile  of  owner  Is  situs  of  vessel  for  purposes  of  taxation,  subject 
to  exception  that  vessel  engaged  in  interstate  commerce  acquiring  situs  in 
another  State,  is  taxable  in  that  State. 

Approved  in  Southern  Pacific  Co.  v.  Kentucky,  222  U.  S.  68,  69,  72, 
74,  56  L.  Ed.  98,  99,  100,  101.  32  Sup.  Ct.  13  (affirming  134  Ky.  419,  20 
Ann.  Oas.  965,  120  S.  W.  312),  vessels  of  Kentucky  corporation  engaged 
in  coastwise  trade  are  taxable  in  Kentucky,  although  they  are  enrolled 
in  port  of  New  York  and  have  never  been  at  Kentucky  port ;  New  York 
etc.  R.  R.  Co.  V,  MiUer,  202  U.  S.  597,  50  L.  Ed.  1160,  26  Sup.  Ct.  714, 
upholding  N.  Y.  Laws  1896,  c.  908,  §  182,  imposing  franchise  tax  on 
corporation  without  deducting  value  of  rolling  stock  outside  State; 
Tamble  v.  Pullman  Co.,  207  Fed.  36,  124  C.  C.  A.  590,  assessment  upon 
passenger-cars  owned  by  foreign  corporation  without  authority  of  stat- 
ute fixing  situs  for  such  movable  property  and  basis  of  assessment,  is 
void;  United  States  v.  Billings,  190  Fed.  367,  upholding  Tariff  Act  of 
1909  imposing  tonnage  duty  upon  use  of  foreign-built  yachts  by  citizen 
of  United  States;  Berwind- White  Coal  Min.  Co.  v.  Metropolitan  S.  S. 
Co.,  166  Fed.  786,  under  act  of  New  Jersey,  1857,  giving  lien  on  vessel 
for  labor  or  material  furnished  for  its  construction  in  that  State  to  con- 
tinue until  payment,  such  lien  may  be  enforced  in  equity  court  of  an- 
other jurisdiction  having  possession  of  property  in  insolvency  proceed- 
ings; California  Shipping  Co.  v.  San  Francisco,  150  Cal.  146,  88  Par. 
704,  denying  recovery  of  taxes  paid  on  vessels  engaged  in  foreign  and 
interstate  commerce,  enrolled  in  port  of  State,  and  belonging  to  domes- 
tic corporation;  Wright  v.  Mayor  etc.  of  Brunswick,  140  Qa.  234,  Ann. 
Oag.  1914D,  287,  78  S.  E.  841,  vessel  owned  by  nonresident  of  city  is 
not  subject  to  ad  valorem  taxation  by  city,  although  vessel  is  enrolled 
at  port  of  such  city  and  makes  trips  thereto ;  Bellows  Falls  Power  Co. 
v.  Commonwealth,  222  Mass.  60,  Ann.  Oaa.  1916G,  834,  109  N.  E.  896, 
upholding  tax  upon  shares  of  Vermont  corporation,  also  taxed  in  Ver- 
mont, owned  by  domestic  cori>oration ;  West  Shore  R.  Co.  v.  State  Board 
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of  Assessors,  82  N.  J.  L.  43,  81  Atl.  354,  boats  owned  by  foreign  corpo- 
ration and  having  no  permanent  situs  in  State  are  taxable  at  domicile 
of  foreign  ewner  and  not  in  this  State;  American  Miail  S.  S.  Co.  ▼. 
Crowell,  76  N.  J.  L.  55,  68  Atl.  753,  vessels  owned  by  domestic  corpo- 
raikm  aad  enrolled  in  port  of  State,  but  which  have  never  been  in 
waters  of  State,  are  not  taxable  by  State;  Callender  Navigation  Co.  v. 
Pomeroy,  61  Or.  353,  357,  122  Pac.  761,  763,  boats  of  foreign  corpora- 
tion engaged  in  intei*state  commerce  cannot  be  taxed  while  temporarily 
in  State;  Galveston  v.  J.  M.  Guffey  Petroleum  Co.,  51«Tex.  Civ.  646, 
113  S.  W.  587,  vessels  having  actual  situs  elsewhere  are  not  taxable  by 
city,  although  enrolled  at  custom-house  within  city  limits;  North  Ameri- 
can Dredging  Co.  v.  Taylor,  56  Wash.  568,  29  L.  E.  A,  (N.  S.)  105.  106 
Pac.  163,  holding  self-propelling  dredger  had  situs  in  1905  for  purposes 
of  taxation  in  State  of  Washington;  dissenting  opinion  in  Gromer  y. 
Standard  Dredging  Co.,  224  U.  S.  375,  376,  378,  56  L.  Ed.  807,  808,  32 
Sup.  Ct.  499,  majority  holding  record  does  not  show  property  has  not 
acquired  situs  in  Porto  Rico  so  as  to  exempt  it  from  taxation. 

Situs  of  vessels  for  purpose  of  taxation.    Notes,  20  Ann.  Gas.  968; 
Ann.  Gas.  1914D,  289. 

Where  ships  are  taxable.    Note,  29  L.  B.  A.  (N.  8.)  105,  108^  109. 

202  TJ.  8.  429-438,  50  L.  Ed.  1090,  26  8np.  Ot.  674,  MnJiAKD  ▼.  BOBERT& 

Bevenue  blUs  tliat  must  originate  in  House  of  Sepreseatatives  are 
revenue  blUs  In  strict  sense  of  word,  not  bUla  for  other  purposes^  In- 
cidentally creating  revenue. 

Approved  in  Twin  Falls  Canal  Co.  v.  Foote,  192  Fed.  586,  Reclama- 
tion Act  of  1902  by  which  government  advances  cost  of  reclamation 
work  and  collects  from  purchasers  of  lands  benefited  is  not  '' revenue 
law"  within  meaning  of  Rev.  Stats.,  §  643,  providing  for  removal  of 
suits  against  officer  acting  under  authority  of  revenue  law;  People's 
United  States  Bank  v.  Goodwin,  162  Fed.  942,  action  for  libel  against 
assistant  attorney  general  for  postofiice  department  and  inspector  based 
on  promulgation  of  fraud  order,  is  not  removable  to  Federal  court  under 
Rev.  Stats.,  §  643 ;  Anderson  v.  Ritterbusch,  22  Okl.  772,  98  Pac.  1007, 
Senate  Bill  No.  245  (Sess.  Laws  1907-1908),  entitled,  ''An  act  for  the 
discovery  of  property  not  listed  for  taxation,  providing  for  its  assess- 
ment and  the  collection  of  taxes  thereon,"  is  not  bill  for  raising  rev- 
enue that  must  originate  in  House  of  RepresentativeS|  under  section  33, 
article  V  of  Constitution. 

Titles  of  acts  are  best  brief  summary  of  their  purposes. 

Approved  in  Spain  v.  St.  Louis  etc.  R.  Co.,  151  Fed.  530,  act  of  Con- 
gress of  1906  commonly  called  Federal  Employers'  Liability  Act,  as 
stated  in  title,  is  regulation  of  interstate  commercOi  and  is  valid* 
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202  U.  8.  438-446,  60  Lu  Ed.  1094,  26  Snp.  Ot  676,  SANTA  FE  PACIFIC 
BY.  CO.  y.  HOIJtfEB. 

Duty  of  magter  to  foxniBh  safe  placo  to  work  is  continuing  one. 
Approved  in  Kreigh  v.  Westinghouse,  Church,  Kerr  &  Co.,  214  U.  S. 
256,  63  L.  Ed.  988,  29  Sup.  Ct.  619,  holding  evidence  4»f  defective  eon- 
dition  of  derrick  and  method  of  its  operation  required  submission  of 
question  of  negligence  to  jury  and  reversing  instructed  verdict  for  de- 
fendant in  action  by  employee  for  personal  injuries;  Kentucky  Block 
Cannel  Coal  Ca  v.  Nance,  165  Fed.  4(3,  91  C.  C.  A.  82,  holding  employee 
engaged  in  removing  drain-pipe  was  not  fellow-employee  of  miner,  aud 
allowing  recovery  for  injuries  to  latter  caused  by  falling  of  pipe;  Fir- 
ment  v.  Berwind- White  Coal  Min.  Co.,  162  Fed.  763,  in  action  by  em- 
ployee for  personal  injuries  resulting  from  explosion  of  steam-pipes, 
instruction  charging  it  was  absolute  duty  of  employer  to  exercise  rea- 
sonable care  to  furnish  safe  place  to  work  was  not  erroneous;  Wash- 
ington Ry.  Co.  V.  Downey,  40  App.  D.  C.  153,  order  directing  trains  to 
come  to  full  stop  before  crossing  draw  in  bridge  is  admiasible  in  evi- 
dence in  action  by  employee  for  injuries  sustained  at  time  when  train 
failed  to  make  prescribed  stop;  Kreigh  v.  Westinghouse,  Church,  Kerr 
&  Co.,  86  Ejin.  844,  122  Pac.  892,  allowing  recovery  in  action  by  em- 
ployee for  injuries  resulting  from  defective  condition  of  derrick;  Morri- 
son V.  San  Pedro  etc.  R.  Co.,  32  Utah,  96,  88  Pac.  1001,  holding  neg- 
ligence of  train-master  in  allowing  trains  to  be  run  in  violation  of 
bulletins'  was  that  of  vice-principal,  and  allowing  recovery  in  action  by 
engineer  for  injuries  received  in  collision;  Marshall  v.  Dalton  Papei* 
Mills,  82  Vt.  499,  24  L.  B.  A.  (N.  S.)  128,  74  Atl.  Ul,  allowing  recoveiy 
in  action  by  employee  for  injuries  received  by  slipping  on  running- 
board  of  machine  due  to  accumulation  of  grease. 

Train-dispatcher  is  representative  of  company  and  not  fellow-setvant 
of  engineer. 

Approved  in  Cogdill  v.  Whiting  Mfg.  Co.,  213  Fed.  661,  129  C.  G.  A. 
194,  in  action  for  death  of  employee  in  gang  constructing  bridge  result- 
ing from  negligence  of  superintendent  in  giving  signals,  whether  super- 
intendent was  fellow-servant  or  vice-principal  was  for  jury;  Regan  v. 
Parker-Washington  Co.,  205  Fed.  703,  L.  B.  A.  1915F,  810, 123  C.  C.  A. 
648,  holding  it  was  positive  duty  of  master  to  keep  tunnel  of  mine  in 
safe  condition,  and  allowing  recovery  in  action  for  injuries  to  mucker 
sent  by  foreman  to  act  as  helper  in  trimming  tunnel;  Sandidge  v.  At- 
chison etc.  Ry.  Co.,  193  Fed.  872,  113  C.  C.  A.  653,  holding  train- 
dispatcher  directing  intermediate  telegraph  operator  to  line  switches  to 
turn  runaway  car  upon  branch  line,  where  car  was  derailed  and  con- 
ductor killed,  was  vice-principal  of  railroad,  and  allowing  recoveiy  for 
death  of  conductor;  Illinois  Cent.  R.  Co.  v.  Hai-t,  176  Fed.  252,  52 
L.  R.  A.  (N.  S.)  1117,  100  C.  C.  A.  49,  holding  signalman  engaged  in 
repairing  block-signal  system  was  fellow-servant  of  baggage-man  kick- 
ing block  of  ice  from  rapidly  moving  train,  and  denying  recovery  for 
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injuries  to  signalman;  Haynes  v.  Maine  Cent.  R.  Co.,  108  Me.  245,  80 
AtL  39,  allowing  recoveiy  for  injuries  to  fireman  in  collision  resulting 
from  negligence  of  train-dispatcher;  Headline  v.  Great  Northern  Ry. 
Co.,  113  Minn.  78,  79,  81,  128  N.  W.  1116,  1117,  holding  negligence  of 
engineer  and  eondnetor  of  railroad  causing  death  of  bridge  carpenter 
in  employ  of  railroad  was  that  of  railroad  and  allowing  recovcr>-; 
Ricker  t.  Central  R.  Co.  of  New  Jersey,  73  N.  J.  L.  755,  9  Ann.  Oas. 
785,  7  K  K  A.  (N.  8.)  650,  64  Atl.  1069,  holding  train-dispatcher  ot 
railroad  is  not  fellow-servant  of  fireman,  and  allowing  recovery  for  in- 
juries to  fireman  in  collision. 

Distinguished  in  Beutler  v.  Grand  Trunk  Junction  Ry.  Co.,  224  U.  S. 
88,  56  In  Ed.  680,  32  Sup.  Ct.  402,  employee  of  railroad  engaged  in 
repair  yard  is  fellow-servant  of  crew  of  switching-eng^e  of  same  com- 
pany running  cars  needing  repairs  into  yard;  Vermillion  v.  Baltimore 
etc.  R.  R.  Co.,  38.  App.  D.  C.  441,  holding  engineer  upon  train  and 
operator  of  block-signals  are  fellow-employees,  and  denying  recovery  in 
action  by  engineer  for  personal  injuries  received  in  wreck. 

Train-dispatcher,  telegraph  operator,  or  car-starter,  as  fellow-ser- 
vant of  other  railroad  employees.    Note,  9  Ann.  Oaa.  788. 

Dispatcher  as  fellow-servant  of  train  employees.    Note,  7  L.  &.  A. 
(N.  8.)  654. 

202  U.  B.  446-452,  50  L.  Ed.  1099,  26  Sup.  Oi.  671,  OOX  y.  TEXAS. 

lAqjam  tax  law  of  Texas  of  1895  imposing  license  tax  for  sale  of  in- 
toxicating liquors,  and  excluding  ftom  its  operation  sale  of  wines  produced 
from  gn^ee  raised  in  State,  is  rmlid. 

Approved  in  State  v.  Parker  Distilling  Co.,  236  Mo.  288,  290,  294, 
295,  301,  318,  139  S.  W.  473,  474,  475,  477,  483,  act  of  1909  imposing 
license  tax  upon  manufacturers  and  dealers  in  intoxicating  liquors, 
except  wines  or  spirits  produced  from  grapes  or  fruit  grown  in  State 
is  not  void  for  lack  of  uniformity,  or  as  discriminatory,  or  denying 
equal  protection  or  due  proeess,  but  is  void  as  interference  with  inter- 
state commerce ;  Freaderich  v.  State,  89  Neb.  353,  84  L.  R.  A.  (K.  S.)  650, 
131  N.  W.  622,  upholding  statute  of  1909  relating  to  sale  of  food 
products  and  affirming  eonvietion  for  selling  misbranded  pail  of  lard; 
I.  M.  Darnell  &  Son  v.  City  of  Memphis,  116  Tenn.  441,  443,  95  S.  W. 
820,  821.  upholding  tax  upon  logs  purchased  in  another  State  and  lying 
in  millyard  within  State  awaiting  manufacture  into  lumber. 

Action   for   penalty   for  violation   of   intoxicating   liquor   statute. 
Note,  Ann.  Gas.  1916E,  870. 

Suit  for  statutory  penalty  as  civil  or  criminal  prosecution.    Note, 
27  L.  K  A.  (N.  S.)  751. 

Liquor  bond  as  affected  by  invalidity  of  license.    Note,  47  L.  B.  A. 
(N.  8.)  1038. 
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Miscellaneous.  Cited  in  Mills  y.  Johnson^  215  U.  S.  590,  54  L.  Ed. 
340,  30  Sup.  Ct.  407,  and  Stewart  v.  Louisiana,  207  U.  S.  584,  52  L.  Ed. 
351,  28  Sup.  Ct.  262,  both  dismissing  for  want  of  jurisdiction. 

202  U.  S.  453-173,  50  I..  Ed.  1102,  26  Bnp.  Ct.  660,  VXCKSBUBO  T.  VICK8- 
BUBa  WATEBW0BK8  CO. 

Equity  will  anticipate  and  preyent  tbreatened  injury* 
Approved  in  Elser  v.  Village  of  Gross. Point,  223  III.  241,  114  Am.  St 
Bep.  326,  79  N.  E.  31,  equity  will  enjoin  collection  and  dischai-ge  of 
water  by  municipality  on  land  of  another  out  of  natural  course. 

Where  hiU  alleges  contract  rights  of  water  company  are  impaired  by 
city  ordinance,  and  city  cannot  show  inyalidity  of  contract,  or  disregard 
of  contract  rights  by  company,  case  is  one  arising  under  Federal  Constitu- 
tion, and  direct  appeal  from  Circuit  Court  lies  to  Supreme  Court. 

Approved  in  The  Fair  v.  Kohler  Die  etc.  Co.,  228  U.  S.  26,  57  L.  Ed. 
718,  33  Sup.  Ct.  410,  holding  appeal  in  patent  infrinjgrement  case  was 
upon  question  of  jurisdiction  alone,  and  as  jurisdiction  existed  below 
and  rested  solely  on  patent  law,  decree  must  be  affirmed ;  Nelson  v.  City 
of  Murfreesboro,  179  Fed.  908,  suit  to  enjoin  enforcement  of  municipal 
ordinance,  passed  in  exercise  of  delegated  authority  to  make  laws,  has 
force  of  law,  and  where  such  ordinance  impairs  obligation  of  contract. 
Federal  court  has  jurisdiction  to  enjoin  its  enforcement. 

Impairment  of  ordinance  granting  privil^e  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Cas.  1916A,  902. 

Permitting  withdrawal  of  original  bill  of  waterworks  company  in  suit 
between  municipality  and  another  waterworks  company,  is  discretionary. 

Approved  in  Liebing  v.  Matthews,  216  Fed.  12,  132  C.  C.  A.  245,  in 
suit  to  redeem  from  conveyances  alleged  to  be  mortgages,  where  com- 
plainants had  been  given  four  opportunities  to  redeem,  but  failed  to  do 
so,  order  denying  leave  to  file  supplemental  bill  is  within  diaexetiAn  of 
trial  court;  Hartley  v.  Lapidus  &  Holub  Co.,  216  Fed.  96,  132  C.  C.  A. 
336,  under  Iowa  Code  of  1897,  §  3562,  and  Rev.  Stats.,  §  914,  refusal 
of  District  Court  to  permit  filing  of  reply  after  trial  has  commenced, 
or  striking  out  of  reply  then  filed  without  leave,  is  within  discretion 
of  court. 

Laws  of  Mississippi  do  not  prerent  municipality  from  granttng  exclu- 
sive franchise  to  waterworks  company  for  limited  term. 

Approved  in  Attorney  General  v.  Haverhill  Gaslight  Co.,  215  Mass. 
399,  Ann.  Gas.  1914C,  1266,  101  N.  E.  1064,  construing  Revised  Laws, 
c.  121,  §  13,  providing  that  no  gas  company  shall  transfer  franchise 
as  prohibiting  gas  company  from  selling  physical  properties  includinf? 
pipes  and  mains  in  streets,  and  holding  law  valid  exercise  of  right  to 
amend  corporate  charters. 
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Municipality  granting  azcliuiye  rigbt  to  oomiMay  to  maintain  water- 
"Works  for  definito  period,  ezclndea  itself  from  competition  daring  term. 

Approved  in  Calder  v.  Michigan,  218  U.  S.  600,  54  L.  Ed.  1168,  31 
Sup.  Ct.  122,  fact  that  corporation  has  mortgaged  franchise  does  not 
enlarge  right  of  coiporation  to  exist  as  against  expressly  reserved  power 
to  repe^tl  charter;  Madera  Waterworks  v.  Madera,  228  U.  S.  456,  57 
•   L.  Ed.  919,  33  Sup.  Ct.  571,  (affirming  185  Fed.  283),  provision  of  Cali- 
fornia Constitution,  art.  XI,  §  19,  authorizing  private  corporation  to 
use  public  streets  for  water-mains  in  cities  having  no  public  waterworks;, 
does  not  preclude  municipality  from  constructing  waterworks;  Mercan- 
tile Trust  etc.  Co.  v.  Columbus,  203  U.  S.  322,  51  L.  Ed.  208,  27  Sup. 
Ct.  83,  where  bill  of  trustee  of  bondholders  of  water  company  claims 
exclusive  contract,  and  that  ordinance  for  construction  of  municipal 
Waterworks  will  deprive  company  of  income  to  pay  interest  on  bonds, 
federal  Circuit  Court  has  jurisdiction  to  determine  validity  of  contract 
^d  its  impairment  by  ordinance;  Southern  Bell  Tel.  &  Tel.  Co.  v.  Bir- 
^iiigham,  211  Fed.  711,  refusing  to  enjoin  ordinance  repealing  prior 
ordinance  purporting  to  make  effective  agreement  between  city  and  tele- 
phone company  fixing  rates  of  service;  Portland  Ry.  Light  etc.  Co.  v. 
Portland,  201  Fed.  127,  ordinance  regulating  fares  of  street  railroads, 
«aa  providing  that  for  its  willful  violation  city  council  may  declare 
^J'anchise  forfeited  and  remove  tracks  from  streets,  is  void  as  impair- 
/neat  of  contract;  Kansas  City  Gas  Co.  v.  Kansas  City,  198  Fed.  508, 
oicfixig.  ordinance  requiring  natural  gas  company  to  maintain  prescribed 
^^^f ^**>e  is  impairment  of  franchise  ordinance  providing  that  pressure 
^*^ired  must  be  reasonable  and  practicable;  Monett  Electric  Light  Co. 
oj^eii^**^^'I^'»ted  City  of  Monett,  186  Fed.  364,  365,  374,  holding  void 
axi^  >.^*^^^  attempting  to  grant  exclusive  franchise  to  electric  company, 
'^to   ^  "*^^ising  to  enjoin  enforcement  of  ordinance  allowing  city  to  enter 
'^t^^^^^petition  with  it;  St.  Louis  etc.  R.  Co.  v.  Cross,  171  Fed.  487, 
v.  ^t  Oklahoma  of  1908  providing  for  forfeiture  of  foreign  corpo- 

i^^A^tl  S  right  to  transact  business  within  State  upon  removal  of  cause 
1    ^^Aeral  court  is  void  as  impairing  obligation  of  contract  of  railroad 
^g  acquired  valuable  property  right  before  admission  of  Oklahoma 
^^  gtate;  Mercantile  Trust  etc.  Co.  v.  Columbus,  161  Fed.  142,  143,  144, 
^^iSng  city  was  not  entitled  to  enter  into  competition  with  water  com- 
pany under  its  exclusive  franchise,  and  was  only  entitled  to  denial  of 
injunction  prayed  for  by  complainants  in  order  to  provide  adequate 
facilities  for  water  supply  or  electing  to  purchase  existing  system  at 
fair  value;  Chicago  etc.  Ry.  Co.  v.  Ludwig,  156  Fed.  159,  foreign  rail- 
road acquiring  valuable  property  in  Arkansas  by  compliance  with  act 
of  1889  acquired  contract  right  to  be  subjected  to  same  treatment  as 
domestic  railroad  corporation,  and  such  right  is  impaired  by  act  of  1907 
providing  for  forfeiture  of  charter  upon  removal  of  cause  to  Federal 
court;  Des  Moines  City  Ry.  Co.  v.  Des  Moines,  151  Fed.  860,  ordinance 
of  1866  granting  franchise  in  perpetuity,  exclusive  for  thirty  years,  to 
street  railway,  creates  contract  impaired  by  resolution  of  city  council 


St 
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directing  removal  of  tracks  from  street;  Omaha  Water  Co.  t.  Omaha, 
147  Fed.  7,  9, 11, 15,  S  Ann.  Caa.  614, 12  L.  B.  A.  (N.  8.)  7S6,  77  C.  C.  A. 
267,  when  ordinance  specifying  maximum  rate  requires  company  to  fur- 
nish water,  acceptance  forms  contract  impaired  by  subsequent  order  re- 
ducing rate;  City  of  Bessemer  v.  Bessemer  Waterworks,  152  Ala.  406, 
44  South.  667,  contract  regulating  water  rates,  as  authorized  by  city 
charter  of  1900,  is  impaired  by  subsequent  ordinance  reducing  rates; 
Noble  State  Bank  v.  Haskell,  22  Okl.  76,  97  Pac.  602,  act  of  1907  as 
*  amended  by  act  of  1908  establishing  depositors'  guaranty  fund  to  in- 
sure depositors  against  loss  when  bank  becomes  insolvent  does  not 
violate  section  15,  article  11  of  Constitution  prohibiting  impairment  of 
contract  obligations ;  Ennis  Waterworks  v.  Ennis,  105  Tex.  72, 144  S.  W. 
934,  exclusive  grant  of  use  of  streets  for  water-mains  is  void  under  Con- 
stitution, art.  I,  §  26 ;  Manitowoc  v.  Manitowoc  etc.  Traction  Co.,  145 
Wis.  25,  27, 140  Am.  St.  Rep.  1056, 129  N.  W.  929,  930,  contract  between 
interurban  railway  and  city  relating  to  rates  is  valid,  but  subject  to 
paramount  right  of  State  to  r^ulate  rates. 

Distinguished  in  Water,  Light  etc.  Co.  v.  Hutchinson,  207  U.  8.  394, 
52  L.  Ed.  263,  28  Sup.  Ct.  135,  holding  ordinance  granting  exclusive 
franchise  void  under  Kansas  statutes  which  do  not  confer  right  to  grant 
exclusive  franchises  upon  cities  of  second  class;  Washington-Oregoo 
Corp.  V.  Chehalis,  202  Fed.  594,  595,  ordinance  grantiiig  franchise  to 
water  company  and  providing  that  city  would  not  contract  with  other 
persons  or  corporations  for  water  supply  does  not  preclude  city  from 
constructing  its  own  water  system;  Nelson  v.  Murfreesboro,  179  Fed. 
913,  holding  ordinance  of  1905  granting  exclusive  privil^e  of  street 
lighting,  void  in  so  far  as  it  grants  exclusive  right  to  supply  inhabitants 
with  gas  and  electricity  for  light,  heat  and  power,  and  ordinance  of  1908 
granting  latter  right  to  another  is  not  impairment  of  obligation  of  con- 
tract ;  American  Tel.  &  TeL  Co.  v.  Town  of  New  Decatur,  176  Fed.  136, 
138,  ordinance  repealing  franchise  ordinance  and  requiring  telephone 
company  to  remove  poles  and  wires  from  street  is  not  impairment  of 
contract,  where  ordinance  is  not  authorized  by  law  subsequent  to  con- 
tract, and  Federal  court  has  no  jurisdiction  to  enjoin  its  enforcement; 
Vicksburg  Waterworks  Co.  v.  Yazoo  etc.  R.  Co.,  96  Miss.  822,  51  South. 
915,  916,  fact  that  city  has  granted  water  company  exclusive  right  to 
conduct  waterworks,  does  not  preclude  city  from  permitting  railroad  to 
lay  pipes  to  obtain  water  for  its  own  use ;  Adams  ▼.  Samuel  R.  Bullock 
&  Co.,  94  Miss.  33,  19  Ann.  Oas.  165,  47  South.  529,  franchise  of  corpo- 
ration to  construct  waterworks  in  city  is  taxable  as  personal  property. 

Right  of  municipality  to  establish  competing  water  plant    Note, 
L.  R.  A.  1915C,  445,  447. 

Municipality  cannot  be  comp^ed  by  mandatory  Injunction  to  extend 
sewer. 

Approved  in  Boise  Artesian  Hot  ft  Cold  Water  Co.  v.  Boise  City, 
213  U.  S.  284,  53  L.  Ed.  799,  29  Sup.  Ct.  426,  refusing  to  enjoin  coUec- 
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tion  of  tax  on  gronnd  of  cloud  on  title,  where  tax  can  only  be  collected 
by  aetioB  at  law  in  which  defense  of  illegality  is  open  and  where  it 
does  not  appear  that  tax  is  lien  on  complainant's  property;  ^lori- 
wether  v.  Board  of  Directors  of  St.  Francis  Levee  District,  165  Fed. 
320,  91  C.  C.  A.  285,  denying  mandatory  injunction  to  compel  removal 
of  levee  causing  overflow  upon  land,  where  owner  of  land  has  remedy 
at  law  for  damages  under  Constitution  and  statutes  of  Arkansas;  Mis- 
souri etc.  Ry.  Co.  v.  Olathe,  156  Fed.  632,  denying  Federal  jurisdiction 
to  enjoin  passage  of  ordinance  effect  of  which  would  be  to  impair  obli- 
gation of  contract  granting  franchise  to  street  railway. 

Miscellaneous.  Cited  in  Mayor  etc.  Vicksburg  v.  Henson,  231  U.  S. 
261,  264,  266,  271,  272,  273,  58  L.  Ed.  213,  214,  216,  217,  218,  34  Sup. 
Ct.  95  (affirming  203  Fed.  1023,  121  C.  C.  A.  664),  decree  in  former 
action  between  municipal  water  company  and  municipality  that  former 
had  exclusive  contract  for  specified  period,  and  latter  could  not  issue 
bond  to  establish  municipal  water  supply  to  be  put  into  operation  while 
franchise  has  long  period  to  run,  is  not  rea  judicata  as  to  right  of 
municipality  to  issue  bonds  short  period  before  expiration  of  franchise 
to  establish  waterworks  not  to  be  put  into  operation  until  after  expira- 
tion of  franchise;  dissenting  opinion  in  St.  Louis  v.  United  Bys*  Co.,  263 
Mo.  503,  504,  174  S.  W.  108,  majority  holding  judgment  in  Federal 
Supreme  Court  in  suit  by  railway  to  enjoin  enforcement  of  ordinance 
imposing  license  tax  that  ordinance  is  valid,  is  res  adjudicata.   • 

202  V.  &  473-476,  60  L.  Ed.  1113,  26  Snp.  Ot.  667,  NAGANAB  T.  HITOH- 
OOOK. 

Suit  by  Indian  on  bebalf  of  trtbal  members  against  Secretary  of  State 
Is  against  United  States. 

Approved  in  United  States  v.  Daniels,  231  U.  S.  222,  58  L.  Ed.  192, 
34  Sup.  Ct.  84,  mandamus  will  not  lie  to  compel  Secretary  of  Navy  to 
accept  highest  bid  for  condemned  naval  vessel;  Plested  v.  Abbey,  228 
U.  S.  51,  57  L.  Ed.  727,  33  Sup.  Ct.  503,  subordinate  officials  of  Land 
Department  under  control  of  Department  oflnterior  should  not  be  re- 
quired to  put  court  in  possession  of  their  views  and  to  defend  their 
instructions  from  commissioner,  eonverting  contest  before  Land  Depart- 
ment to  one  before  court;  Conley  v.  Ballinger,  216  U.  S.  91,  54  L.  Ed. 
306,  30  Sup.  Ct.  224,  dismissing  suit  by  descendant  of  Indian  buried 
in  cemetery  to  enjoin  disposition  of  property,  reserved  by  treaty  of 
1855  for  cemetery  use,  in  accordance  with  provisions  of  act  of  Con- 
gress of  1906,  even  if  it  is  not  suit  against  United  States;  Western 
Union  Tel.  Co.  v.  Andrews,  154  Fed.  102,  suit  by  foreign  telegraph  com- 
pany failing  to  comply  with  act  of  Arkansas  of  1907,  against  prose- 
cuting attorneys  to  enjoin  them  from  instituting  proceedings  to  recover 
penalties,  in  suit  against  State;  Pitcock  v.  State,  91  Ark.  537,  184  Am. 
St.  Sep.  88,  121  S.  W.  746,  suit  to  restrain  penitentiary  board  from 
violating  eontract  for  convict  labor  is  suit  against  State;  Beaulieu  v. 
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Garfield,  32  App.  D.  C.  404,  dismissing  suit  on  behalf  of  Indians  to 
enjoin  Secretary  of  Interior  and  land  commissioner  from  issuing  patents 
to  swamp-lands  granted  to  State  of  Minnesota,  but  claimed  by  Ii^dians, 
as  suit  against  United  States;  Potter  y.  Engler,  130  Minn.  512,  153 
X.  W.  1089,  suit  to  enjoin  removal  of  standing  timber  sold  to  defend- 
ants by  United  States  from  land  title  to  which  is  in  United  States,  can« 
not  be  maintained  unless  United  States  becomes  party;  State  ex  rel. 
Lyon  v.  Murray,  79  S.  C.  326,  60  S.  £.  932,  suit  in  Federal  court  against 
State  commission  appointed  to  wind  up  affairs  of  State  dispensary  is 
suit  against  State. 

Distinguished  in  Wadsworth  v.  Boysen,  148  Fed.  778,  779,  78  G.  C.  A. 
437,  suit  to  enjoin  Indian  agent  from  obstructing  complainant  from 
prospecting  for  mineral  land  on  reservation  is  not  against  United  States. 

When    action    against   officers   deemed   against   State.     Note,   44 
L.  R.  A.  (N.  S.)  208. 

202  U.  S.  477-484,  50  L.  Ed.  1114,  26  Sup.  Ot.  668,  BX78H  ▼.  ELUOTT. 

Wliere  bankrupt  might  have  sued  defendant  in  Federal  eourt  had  then 
beau  no  bankruptcy  proceedings,  trustee  under  section  23  of  Act  of  1898, 
may  sue  regardless  of  his  citlsenshlp. 

Approved  in  Lovell  v.  Isidore  Newman  &  Son,  227  U.  S.  420,  423, 
426,  57  L.  Ed.  581,  582,  583,  33  Sup.  Ct.  375,  Federal  jurisdiction  of 
suit  by  trustee  on  bankrupt's  bond  representing  value  of  goods,  rests 
upon  diversity  of  citizenship  alone,  and  decision  of  Circuit  Court  of 
Appeals  is  final;  Murphy  v.  John  Hofman  Co.,  211  U.  S.  568,  53  L.  Ed. 
330,  29  Sup.  Ct.  154,  property  in  possession  of  bankruptcy  court  is  with- 
drawn from  jurisdiction  of  other  courts,  and  bankruptcy  court  has 
ancillary  jurisdiction  to  determine  questions  relating  to  title  to  such 
land ;  De  Friece  v.  Bryant,  232  Fed.  236,  Bankruptcy  Act  of  1910,  §  23b, 
does  not  give  Federal  court  jurisdiction  over  plenary  suit  by  trustee 
to  recover  debt  due  bankrupt,  where  amount  is  insufficient  to  give  juris- 
diction although  requisite  diversity  of  citizenship  exists;  Tate  v.  Brin- 
scr,  226  Fed.  883,  suit  by  thistee  for  accounting  as  to  allied  equitable 
interest  of  bankrupt  in  property  conveyed  to  defendant  more  than  year 
before  adjudication  of  bankruptcy  is  one  against  adverse  claimant,  and 
bankruptcy  court  has  no  jurisdiction  under  Bankruptcy  Act  of  1910 
except  with  defendant's  consent;  McEldowney  v.  Card,  193  Fed.  480, 
481,  suit  by  trustee  in  bankruptcy  to  recover  for  breach  of  contract 
made  by  him  with  defendants  is  not  within  jurisdiction  conferred  by 
section  23a  of  Bankruptcy  Act  of  1898;  In  re  Rathman,  183  Fed.  917, 
919,  106  C.  C.  A.  253,  denying  bankruptcy  court's  jurisdiction  to  deter- 
mine in  summary  proceeding  adverse  claim,  created  before  filing  of  peti- 
tion in  bankruptcy,  to  liens  upon  property  not  in  court's  possession;  In 
re  MacDougall,  175  Fed.  405,  where  adverse  claimant  voluntarily  conies 
into  bankruptcy  court  and  asserts  lien  on  property,  court  has  jurisdic- 
tion to  determine  claim;  Berman  v.  Smith,  171  Fed.  742,  enjoining 
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prosecution  of  suits  against  trustee  in  bankruptcy  for  seizure  of  prop- 
erty in  his  official  capacity,  but  refining  to  enjoin  action  for  damages 
for  abuse  of  authority ;  In  re  Hersey,  171  Fed.  1001,  claim  for  compen- 
sation for  services  in  selling  goods  of  bankrupt  is  determinable  only 
in  plenary  uiit.  and  not  in  summary  proceeding  by  referee  in  bank- 
ruptcy; In  re  Walsh  Bros.,  163  Fed.  363,  action  by  trustee  to  recover 
property  from  third  person  on  ground  of  voidable  preference  is  not 
proceeding  in  bankruptcy  within  meaning  of  section  23a  of  Bankruptcy 
Act  of  1898;  Skewis  v.  Barthell,  162  Fed.  535,  bankruptcy  court  has 
no  jurisdiction  of  suit  by  trustee  to  recdver  real  estate  conveyed  by 
bankrupt  more  than  four  months  before  filing  petition;  Maryman  v. 
Dreyfus,  117  Ark.  22,  174  S.  W.  561,  under  Bankruptcy  Act  of  1898, 
bankruptcy  court  has  no  jurisdiction  to  render  personal  judgment 
against  bankrupt  on  proof  of  claim  against  estate,  and  allowance  of 
claim  by  referee  is  binding  only  on  estate  and  is  not  ''judgment"  within 
statute  limiting  action  on  judgments  to  ten  years. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy.    Note,  16 
Ann.  Caa.  1019. 

202  V.  8.  4S4-500,  60  I..  Ed.  1117,  26  Sup.  Ot.  728,  UKGOUT  T.  UNITED 


CMUection  of  duties  on  imports  to  Manila,  not  authorised  by  Prosi- 
dent's  ofAer  of  1898,  was  not  ratlfled  by  act  of  1902. 

Approved  in  MacLeod  v.  United  States,  229  U.  S.  434,  57  L.  Ed.  1267, 
1268,  33  Sup.  Ct.  965,  Act  of  June  30,  1906,  ratifying  executive  acts 
imposing  duties,  does  not  apply  to  duties  collected  at  Manila  on  cargo 
entered  at  port  in  Cebu  in  possession  of  de  facto  insurrectionary  govern- 
ment- 
Distinguished  in  United  Statei^  v.  Heinszen,  206  U.  S.  381,  389,  390, 
391,  11  Ann.  Gas.  688,  51  L.  Ed.  1102,  1105,  27  Sup.  Ct.  742,  upholding 
act  of  1906  legalizing  and  ratifying  collection  of  duties  by  authorities 
of  United  States  in  Philippine  Islands'  prior  to  1902. 

Batiflcation  will  not  bo  construed  to  cover  what  it  was  not  intended 
to  cover. 

Approved  in  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  477, 478, 
holding  Judicial  Code,  §  268,  does  not  exempt  publishers  and  editors 
from  attachment  for  contempt  for  publications  affecting  pending  case. 

202  V.  8.  501-510,  50  L.  Ed.  1120,  26  8up.  Ot.  726,  O'CONOE  V.  TEXAS. 

Alien  nonresident  cannot  claim  privilege  of  removing  cause  against 
Urn  to  Federal  court  since  enactment  of  acts  of  1875,  1887  and  1888. 

Distinguished  in  Attleboro  Mfg.  Co.  v.  Frankfort  Marine  etc.  Ins.  Co., 
202  Fed.  295,  under  Removal  Acts,  1875,  1887;  1888,  action  brought  in 
State  court  by  corporation  of  another  State  against  alien  is  removable. 

Miscelli^noous.  Cited  in  De  Villereal  v.  State  of  Texas,  205  U.  S. 
536,  51  L.  Ed.  920,  27  Sup.  Ct.  790^  dismissing  for  want  of  jurisdiction. 
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202  XT.  8.  010-642,  60  L.  Ed.  1128,  26  Sup.  Ct.  731,  McDONALD  ▼.  X>EWET. 

Person  liaTing  knowledge  of  bank's  insolvency  and  traasf erring  stock 
to  Ixresponsible  vendee  with  intent  to  eyade  his  Uahility  imder  Keriaed 
Statutes,  section  5151,  for  debts  of  bank,  can  only  be  held  responsible  for 
unsatisfied  d^bts  existing  at  time  of  transfer. 

Approved  in  Fowler  v.  Grouse,  175  Fed.  648,  99  C.  C.  A.  200,  holding 
sale  and  transfer  of  stock  of  insolvent  national  bank  was  not  with 
intent  to  avoid  doable  liability,  where  seller  had  no  knowledge  of  in- 
solvency and  sale  was  made  to  persons  apparently  responsible  at  in- 
stance of  broker  making  offer  for  stock;  Brown  v.  Artman,  166  Fed. 
486,  holding  real  owners  of  corporate  stock  liable  for  assessment,  irre- 
spective of  reason  for  registering  stock  in  name  of  third  party;  Vanda- 
grift  V.  Rich  Hill  Bank,  163  Fed.  826,  90  C.  0.  A.  129,  absolute  sale 
and  transfer  of  stock  of  national  bank  by  holder  thereof  cannot  be 
avoided  and  transferrer  made  liable  for  assessment  upon  stock  witho\it 
proof  that  transferrer  knew  of  bank's  insolvency  at  time  of  transfer, 
or  had  reason  to  believe  it  and  transfer  was  made  to  evade  liability; 
Fowler  v.  Gowing,  152  Fed.  812,  where  value  of  stock  in  national  bank 
held  by  trustee  for  his  children  is  destroyed  by  bank's  failure,  trustee 
is  not  chargeable  as  stockholder  with  liability  imposed  by  Rev.  Stats., 
§§  5151,  5152;  Steed  v.  Henry,  120  Ark.  593,  180  S.  W.  511,  holding 
stockholder's  transfer  of  stock  of  insolvent  county  depository,  before 
insolvency  was  for  purpose  of  evading  statutory  lia&ility  as  stock- 
'holder;  Utica  Fire  Alarm  Telegraph  Co.  v.  Waggoner  Watchman  Clock 
Co.,  166  Mich.  635,  132  N.  W.  508,  holding  stockholder's  Bale  of  stock 
in  insolvent  corporation  was  fraudulent  for  purpose  of  escaping  liability 
and  he  is  liable  for  unpaid  balance;  Barth  v.  Pock,  51  Mont.  434,  155 
Pac.  286,  donation  to  bank  by  stockholder  of  part  of  his  stock,  which 
bank  holds  at  date  of  its  suspension,  is  not  valid  as  against  creditors  of 
bank,  who  may  enforce  liability  of  stockholder. 

Liability  for  corporate  debts  or  calls  of  person  who  holds  stock  as 
collateral  security.    Note,  10  Ann.  Gas.  783. 

202  XT.  8.  643-563,  60  L.  Ed.  1142,  26  Sup.  Ot.  722,  McKEILL  ▼.  80TTTH- 
ERK  BY.  GO. 

Federal  court  has  jurisdiction  of  suit  Involving  right  of  railroad  to 
engage  in  interstate  commerce  without  becoming  subject  to  orders  of  State 
commission  burdening  such  commerce,  where  such  right  ia  aUeged  and 
proved  to  exceed  jurisdictional  amount. 

Approved  in  Glenwood  Light  etc.  Co.  v.  Mutual  Light  etc.  Ob.,  239 
U.  S.  125,  60  L.  Ed.  176,  36  Sup.  Ct.  32,  where  right  of  company  to 
conduct  business  free  from  interference  by  another  company  has  nn- 
controverted  value  of  three  thousand  dollars,  Federal  District  Court 
has  jurisdiction  of  suit  to  enjoin  such  interference;  Loomis  v.  Lehigh 
Valley  R.  Co.,  208  N.  Y.  331,  101  N.  E.  914,  holding  State  court  has 
no  jurisdiction  of  action  to  recover  cost  of  lumber  furnished  by  shippers 
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for  grain  ionh  to  make  cars  suitable  for  shipment  of  freight  in  inter- 
state o«iiuiieree. 

DistingiiiBlied  in  Pittsburgh  etc.  Ry.  Go.  v.  Knox,  177  Ind.  352,  98 
N.  E.  209,  JHrisdiction  of  action  for  negligent  delay  in  delivery  of  in- 
terstate shipment  is  not  exclusively  in  Interstate  Commeree  CommiB- 
sion  or  Federal  courts  and  State  court  has  jurisdiction. 

Butt  against  railroad  commission  to  enjoin  enforcement  of  State  stat- 
ute aUoffBd  to  1w  unconstitutional  is  not  suit  against  State. 

Ai^roved  in  Hopkins  v.  Clemson  Agricultural  College,  221  U.  8.  644, 
35  U  B.  A.  (K.  8.)  248,  65  L.  Ed.  895,  31  Sup.  Ct.  654,  agricultural 
coU^^e  may  be  sued  for  damages  for  overflow  of  land  caused  by  erec- 
tion of  dike,  but  as  dike  is  on  property  of  State,  latter  is  neeessaiy 
party,  and  in  absence  of  State's  consent  to  be  sued,  court  has  no  juris- 
diction to  order  removal  of  dike;  Prentis  v.  Atlantic  Coast  Line  Co., 
211  U.  6.  228,  230,  231,  58  L.  Ed.  160,  161,  29  Sup.  Ct.  67,  holding  suit 
to  enjoin  railroad  commission  from  enforcing  confiscatoiy  rates  is  not 
suit  against  State,  but  suspending  suit  until  State  Supreme  Court  of 
Appeals  pooDOB  upon  validity  of  rates;  Ex  parte  Toung,  209  U.  S.  155, 
14  Ajixl  Oaa.  764, 18  L.  R.  a.  (N.  8.)  988,  52  L.  Ed.  727,  28  Sup.  Ct.  441, 
suit  to  enjoin  attorney  general  from  enforcing  void  rate  statute  of 
Minneeofai  is  not  suit  against  State,  and  attorney  general  refusing  to 
comply  with  injunction  order  is  guilty  of  contempt ;  St.  Louis  etc.  B.  Co. 
V.  Allen,  181  Fed.  719,  721,  suit  against  railroad  commission  and  prose- 
cuting attorney  to  enjoin  enforcement  of  void  order  of  commission,  ie 
not  suit  against  State;  Central  of  Georgia  Ry.  Co.  v.  Railroad  Commis- 
sion, 161  Fed.  958,  suit  to  enjoin  State  officers  from  enforcing  void 
Alabama  rate  statntes  of  1907  is  not  suit  againfst  State. 

Suit  to  enjoin  enforcement  of  statute  of  State  officer  as  suit 
against  State  within  constitutional  prohibition.  Note,  14  Ann. 
Oas.  791. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  B.  A.  (N.  8.)  198,  225. 

InteBstate  tramvortatlon  of  can,  not  deUyered  to  consignee,  is  not 
con^loted. 

Afyproved  in  Illinois  Central  B.  B.  Co.  ▼•  De  Fuentes,  236  U.  8.  163, 
59  Lb  Ed.  520,  35  Sup.  Ct.  275,  order  of  Louisiana  railroad  commission 
relating  to  switching  of  cars  between  connecting  carriers,  and  requiring 
carriers  to  eonform  to  rates  established  by  commission  as  to  oars 
shipped  in  or  out  of  State,  is  void  as  burden  upon  interstate  commerce ; 
St.  Lotm  ete.  Ry.  Co.  v.  Seale,  229  U.  S.  161,  Ann.  Gas.  19140,  156, 
57  L.  Ed.  1184,  33  Sup.  Ct.  651,  holding  in  action  for  wrongful  death 
of  employee  that  breaking  up  of  train  after  arrival  at  terminal  and 
removing  cars  to  appropriate  tracks  is  part  of  interstate  transportation ; 
St.  Joseph  ft  G.  T.  By.  Co.  v.  United  States,  232  Fed.  352,  146  C.  C.  A. 
397^  interstate  train  carrying  material  to  repair  roadbed  having  arrived 
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in  State  in  which  material  was  to  be  used,  bnt  not  at  destination,  is 
still  in  interstate  eonuneree,  and  employees  are  subject  to  Hours  of 
Service  Act;  Lehigh  Valley  R.  Co.  v.  United  States,  188  Fed.  886,  110 
C.  C.  A.  513,  holding  terminal  charges  are  part  of  transportation  aud 
failure  of  interstate  railroad  to  observe  filed  and  published  demurrage 
charges  is  misdemeanor  under  Elldns  Act  of  1903;  Union  Stockyards 
Co.  V.  United  States,  169  Fed.  407,  94  C.  C.  A.  626,  stockyards  company 
maintaining  livestock  depot  and  owning  several  miles  of  track  connect- 
ing with  interstate  railroads,  and  transporting  inter^ate  shipments  by 
means -of  its  own  engines  and  employees,  is  carrier  engaged  in  inter- 
state commerce;  Chesapeake  etc.  Ry.  Co.  v.  Shaw,  168  Ky.  548,  182 
S.  W.  658,  baggage-master  on  interstate  train  injured  while  assisting 
in  sidetracking  train  was  injured  in  interstate  commerce;  Chesapeake 
etc.  Ry.  Co.  v.  Komhoff,  167  Ky.  358,  180  S.  W.  525,  employee  injured 
while  repainng  turntable  by  turning  of  engine  i^ed  in  interstate  com- 
merce may  bring  action  under, Federal  Employers'  Liability  Act;  Gaines 
V.  Detroit  etc.  Ry.  Co.,  181  Mich.  377,  148  N.  W.  397,  employee  repair- 
ing car  brought  from  another  State,  and  to  be  returned,  is  engf^ed 
in  interstate  commerce  within  Federal  Employers'  Liability  Act;  Bar- 
low V.  Lehigh  Valley  R.  Co.,  214  N.  Y.  119,  107  N.  E.  815,  engineer 
switching  coal  ears  transported  from  another  State  is  engaged  in  inter- 
state commerce  within  meaning  of  Federal  Employers'  Liability  Act 
of  1908;  State  v.  Seaboard  ete.  Ry.  Co.,  169  N.  C.  302,  84  S.  E.  286, 
under  Webb-Kenyon  Act  of  1913,  State  statute  of  1913  requiring  car- 
riers to  keep  separate  books  for  entry  of  names  of  consignees  of  intoxi- 
cating liquors,  and  requiring  such  books  to  be  kept  open  for  inspection, 
and  making  such  books  prima  facie  evidence  of  facts  therein  and  ad- 
missible in  court,  is  valid ;  Sears  v.  Atlantic  etc.  R.  Co.,  169  N.  C.  452, 
86  S.  E.  178,  switchman  cutting  out  ear  of  interstate  train  is  engaged 
in  interstate  commerce  within  meaning  of  Federal  Employen'  Liability 
Act  of  1908;  North  Carolina  Corp.  Commission  v.  Soathem  Ry.  Co., 
151  N.  C.  453,  454,  66  S.  E.  430,  fact  that  order  of  State  Commission 
requiring  railroad  to  move  station  from  one  side  of  track  to  other  may 
be  declared  void  as  interference  with  interstate  commerce  by  Federal 
Supreme  Court  does  not  give  inferior  Federal  court  jurisdiction  to  pass 
on  such  question  on  removal;  Gault  Lumber  Co.  v.  Atchison  etc.  Ry.  Co., 
37  Okl.  26,  130  Pac.  292,  last  connecting  carrier  of  interstate  shipment 
may  apply  interstate  tariffs  and  collect  demurrage  due  on  foreign  cars 
in  its  possession  used  in  transporting  interstate  shipment;  Duluth-Supe- 
rior  Milling  Co.  v.  Northern  Pac,  Ry.  Co.,  152  Wis.  541, 140  N.  W.  lUO, 
revelling  order  of  State  railroad  commission  allowing  recovery  of  ex- 
cess freight  charges  for  switching  service  at  terminal  yard  of  ears  of 
grain  shipped  in  interstate  commerce. 

Order  of  State  commission  requiring  railroad  to  deliver  cars  ttom  an- 
other State  on  Frirate  aiding  is  roid  as  bnxden  on  interstate  commerce. 


N 


767  McNeill  v.  southern  RY.  CO.    202  U.  S.  543-563 

Approved  in  Simpson  ▼.  Shepard,  230  U.  S.  401,  Ann.  Oas.  1016A,  18, 
48  L.  R.  A.  (N.  8.)  1151,  67  L.  Ed.  1542,  33  Snp.  Ct.  729,  in  absence 
of  eoDgressional  action,  State  may  regnlate  intrastate  rates  of  inter- 
state carrier,,  although  relations  between  intei|state  and  intrastate  rates 
are  thereby  disturbed;  Railroad  Commission  of  Ohio  v.  Worthington, 
225  U.  S.  108,  56  L.  Ed.  1008,  32  Sup.  Ct.  653,  enjoining  order  of  rail- 
road commission  establishing  rate  as  to  merchandise  intended  for  points 
beyond  State,  as  burden  on  interstate  commerce;  Atlantic  Coast  Line 
R.  R.  Co.  V.  Mazursky,  216  U.  S.  134,  54  L.  Ed.  417,  30  Sup.  Ct.  378, 
act  of  South  Carolina  of  1903,.  requiring  carrier  to  settle  claims  for 
loss  of  or  damages  to  freight  while  in  its  possession  in  State  within 
specified  time,  is  not  void  as  burden  on  interstate  commerce,  in  absence 
of  congressional  action;  Louisville  etc.  R.  R.  Co.  v.  Central  Stock  Yards 
Co.,  212  U.  S.  143,  63  L.  Ed.  446,  29  Sup.  Ct.  246,  provision  of  Kentucky 
Constitution,  §§  213,  214,  requiring  carrier  to  deliver  cars  to  connecting 
carrier  without  adequate  provision  for  their  return,  or  for  compensa- 
tion, is  void  as  burden  on  interstate  commerce;  St.  Louis  etc.  R.  Co. 
V.  Allen,  181  Fed.  717,  718,  rule  44  of  Arkansas  railroad  commission 
requiring  railroad,  in  absence  of  instructions  from  shipper,  to  forward 
shipment  by  route  making  lowest  rate,  is  void  as  interference  with 
interstate  commerce;  Southern  Pac.  Co.  v.  Bartine,  170  Fed.  765,  in 
suit  by  several  railroads  to  enjoin  enforcement  of  act  of  Nevada  of 
1907  authorizing  commission  to  establish  intrastate  freight  rates  not 
higher  than  those  prescribed  in  maximum  Achedule,  evidence  is  insuffi- 
cient to  show  rates  would  be  confiscatory  except  in  one  ease;  Central 
of  Geo^a  Ry.  Co.  v.  Groesbeck  &  Armstrong,  175  Ala.  193,  57  South. 
382,  act  of  1907  imposing  penalty  on  railroad  for  failure  to  deliver  freight- 
ears  to  shippers  within  specified  time  after  demand  is  void  in  so  far  as 
it  may  affect  cars  that  may  be  needed  in  interstate  commerce;  Morris- 
Scarboro-Moffitt  Co.  v.  Southern  Express  Co.,  146  N.  C.  175,  15  L.  R.  A. 
(N.  8.)  983,  59  S.  £.  670,  Revisal  1905,  §  2644,  providing  penalty  for 
carrier's  failure  to  adjust  loss  within  certain  time  after  claim  is  filed, 
as  applied  to  shipment  from  without  State,  is  not  burden  on  interstate 
commerce;  St.  Louis  etc.  R.  Co.  v.  State,  26  Okl.  77,  78,  30  L.  R.  A. 
(N.  S.)  137,  107  Pac.  935,  936,  order  of  corporation  commission  requir- 
ing ten  days'  free  storage  on  less  than  carload  shipments  to  consignees 
at  points  more  than  five  miles  from  railroad  station,  is  void  in  so  far 
as  it  applies  to  interstate  shipmentys;  Gulf  etc.  Ry.  Co.  v.  State,  56 
Tex.  Civ.  369,  120  S.  W.  1038,  statute  of  1895  and  order  of  commission 
requiring  carrier  to  deliver  cars  beyond  its  own  line  without  provision 
for  compensation  to  carrier  for  loss  of  cars  are  void;  Sargent  v.  Rut- 
land R.  Co.,  86  Vt.  341,  85  Atl.  669,  act  of  1906  relating  to  demurrage 
charges,  not  limited  to  intrastate  commerce,  is  void;  Southern  Railway 
Co.  V.  Commonwealth,,  107  Va.  778,  17  L.  R.  A.  (N.  S.)  364,  60  S.  E. 
72,  rule  of  corporation  commission  requiring  railroad  to  furnish  cars 
upon  four   days'  application^  and  providing  for  forfeiture  for  each 
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day's  default,  is  void  as  to  shipments  to  points  outside  of  State;  dis- 
senting opinion  in  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co., 
2U  U.  S.  626,  627,  53  L.  Ed.  862,  29  Sup.  Ct.  214,  majority  holding 
State  may,  in  absence  of  action  by  Congress  or  Interstate  Commerce 
Commission,  compel  interstate  carrier  to  provide  equal  local  Bhippins: 
facilities  to  shippers;  dissenting  opinion  in  Louisville  etc.  R.  Co.  v. 
Central  Stockyards  Co.,  133  Ky.  207,  97  S.  W.  799,  majority  upholding 
section  213  of  Constitution  requiring  interchange  and  switching  of 
cars  between  connecting  carriers  in  transfer  and  delivery  of  freight; 
dissenting  opinion  in  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  By.  Co., 
160  N.  C.  244,  76  S.  E.  524,  majority  holding  Interstate  Commeree  Act 
would  not  prevent  enforcement  of  railroad's  liability  for  full  value 
of  goods  damaged  in  interstate  shipment,  notwithstanding  valuation 
clause  in  bill  of  lading;  dissenting  opinion  in  Reid  &  Beam  v.  Southern 
Ry.  Co.,  149  N.  C.  426,  63  S.  E.  113,  and  dissenting  opinion  in  Reid 
&  Beam  v.  Southern  Ry.  Co.,  150  N.  C.  769,  17  Ann.  Gas.  247.  64  S.  E. 
881,  majority  holding  Revisal  1905,  §  2631,  imposing  penalty  for  eaeh 
day's  delay  in  receiving  freight  for  shipment  is  not  void  as  burden  on 
interstate  commerce. 

Distinguished  in  Michigan  Central  R.  R.  Co.  v.  Michigan  R.  R.  Commis- 
sion, 236  U.  S.  629,  635,  69  L.  Ed.  756,  758,  35  Sup.  Ct.  422,  order  of  State 
commission  requiring  two  railroads  to  make  physical  connection  for  trans- 
fer intrastate  business  is  not  void  as  interference  with  interstate  com- 
merce; Missouri  Pac.  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211  U.  8.  624, 
58  L.  Ed.  361,  29  Sup.  Ct.  214,  in  absence  of  action  by  Congress  or  Inter- 
state Commerce  Commission,  State  may  compel  interstate  railroad  to  pro- 
vide equal  local  shipping  service  to  shippers ;  New  Mexico  v.  Denver  etc. 
R.  R.  Co.,  203  U.  S.  50,  51  L.  Ed.  86,  27  Sup.  Ct.  1,  upholding  law  of 
1901  of  Territory  of  New  Mexico  making  it  offense  for  railroad  to 
receive  for  shipment  beyond  territory  of  hides  not  inspected  as  re- 
quired; People  V.  Chicago  etc.  Ry.  Co.,  223  111.  592,  79  N.  B.  147,  up- 
holding Kurd's  Rev.  Stats.  1905,  c.  114,  §  6,  requiring  all  corporations 
doing  business  within  State  to  make  yearly  report  to  commission; 
Larabee  Flour  Mills  Co.  v.  Missouri  Pac.  Ry.  Co.,  74  Kan.  821,  88  Pac- 
77,  switching  of  cars  loaded  with  freight  afterward  transported  to 
another  State  is  not  part  of  interstate  commerce  and  is  subject  to 
State  control;  Hardwick  Farmers'  Elevator  Co.  v.  Chicago  etc.  Ry*  ^'* 
110  Minn.  35,  38,  19  Ann.  Oas.  1088,  124  N.  W.  822,  823,  upholding  la« 
of  1907  imposing  duty  upon  railroad  to  furnish  promptly  suitable  cars 
for  transportation  of  freight;  Tazoo  etc.  R.  Co.  v.  Greenwood  Qtot^ 
Co.,  96  Miss.  412,  413,  414,  51  South.  451,  452,  State  railroad  eonunission 
may  establish  reciprocal  demurrage  rule  making  carrier  liable  for  dc^T^ 
in  delivery  of  interstate  shipments  after  arrival  at  destinatiof^)  ^ 
&  Beam  v.  Southern  Ry.  Co.,  150  N.  C.  760,  762, 17  Ann.  Ota  ^'^y  ^ 
S.  £.  877,  878,  Revisal  1905,  §  2631,  imposing  penalty  upon  earri^  ^^^ 
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eaeh  day  it  refuses  to  receive  freight  for  shipment,  is  not  void  as  Imr- 
dtti  on  interstate  commerce. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Oas.  10. 

Statute  requiring  eicpress  companies  to  make  free  d^iverics  as 
interference  with  interstate  commerce.  Note,  19  L.  R.  A.  (N.  8.) 
94»95. 

YHiat  is  railroad  'Herminal  company/'  Note,  Ann.  Oas.  1015D, 
1248. 

802  U.  S.  663-680,  60  Im.  Ed.  1149.  26  gup.  Ot.  717,  TTKITED  STATES  V. 
AMEEIOAK  SUOAB  BEFINIKG  00. 

Under  treaty  of  1902  and  act  of  Oongress  of  1903,  imports  from  Onba 
were  not  entitled  to  reduction  of  duties  imposed  hy  Tariff  Act  of  1897 
until  I>eeember  27,  1903,  date  proclaimed  by  President  for  taking  effect  of 
treaty. 

Approved  in  IVanklin  Sugar  Ref .  Co.  v.  United  States,  202  U.  S.  681 , 
60  L.  Ed.  1164,  26  Sup.  Ct.  720,  imports  from  Cuba  not  entitled  to  re- 
duction in  tariff  under  treaty  of  December  11,  1902,  until  date  it  went 
into  operation,  December  27, 1903;  United  States  v.  M.  J.  Dalton  Co.,  151 
Fed.  144(b)  and  M.  J.  Dalton  Co,  v.  United  States,  151  Fed.  144(a), 
both  holding  imports  from  Cuba  entered  prior  to  December  27,  1903, 
date  when  treaty  went  into  effect,  are  not  entitled  to  reduction  of 
twenty  per  cent  provided  therein  from  tariffs  imposed  by  act  of  1897. 

Ptesmnption  exists  against  retrospectlTe  operation  of  statute. 
Approved  in  Union  Pacific  R.  R.  Co.  ▼.  Laramie  Stock  Yards  Co.,  231 
U.  S.  199,  6S  L.  Ed.  182,  34  Sup.  Ct.  101,  act  of  1912  permitting  State 
statutes  of  limitation  to  apply  to  adverse  possession  of  portions  of  right 
of  way  granted  to  railroad  under  act  of  1862,  did  not  have  retroactive 
effect;  Burton  v.  Prank  A.  Seifert  Plastic  Relief  Co.,  108  Va.  351,  61 
S.  E.  938,  and  United  States  Fidelity  etc.  Co.  v.  United  States,  209  U.  S. 
314, 62  L.  Ed.  807, 28  Sup.  Ct.  537,  both  holding  act  of  1905  for  protection 
of  persons  furnishing  materials  and  labor  for  construction  of  public 
works  is  prospective  and  does  not  apply  to  action  based  on  rights  of 
materialmen  accruing  prior  to  its  passage;  United  States  v.  Schofield 
Co.,  182  Fed.  243,  subcontractor's  right  to  sue  on  bond  executed  to 
United  States  in  1904  is  governed  by  act  of  Congress  of  1894  and  not 
by  act  of  Congress  of  1905 ;  Baker  v.  District  of  Columbia,  39  App.  D.  C. 
53,  act  of  1905  providing  for  reimbursement  for  care  of  insane  person 
having  proi>erty  is  not  retroactive,  and  District  cannot  recover  sums 
expended  prior  to  date  of  such  act;  Filley  v.  Illinois  Life  Ins.  Co.,  93 
Kbji.  195,  L.  R.  A.  1915D,  184,  144  Pac.  259,  beneficiary  has  vested  in- 
terest  frcnn  time  of  issuance  of  life  policy,  and  provisions  of  subsequent 
statute  are  inapplicable  to  such  policy ;  Richardson  v.  State  Nat.  Bank, 
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135  Ey.  794^  795,  123  8.  W.  1193,  under  aet  of  1906  providing  for  tax- 
ing of  shares  of  banks  and  tmst  companies,  where  local  officer  had 
not  assessed  such  shares  for  1906,  city  council  had  authority  under 
section  3403  to  provide  for  such  assessment. 

Distinguished  in  dissenting  opinion  in  Baker  v.  District  of  Columbia, 
39  App.  D.  €.  56,  majority  holding  act  of  1905  providing  for  reimbune- 
ment  of  District  for  care  of  insane  persons  having  property  is  not 
retrospective,  and  District  cannot  recover  sums  expended  for  such  par- 
pose  prior  to  its  enactment 


V.  &  680-684,  60  I*.  Bd.  1163,  86  8np.  Ot.  720,  FRANKLIN  BUaAS 
BEFIKINa  OO.  ▼.  T7NITED  STATES. 

Treaty  with  Onba  of  December  11,  1902  went  Into  effect  December  27, 
1903. 

Approved  in  United  States  v.  M.  J.  Dalton  Co.,  151  Fed.  Ii4(b), 
and  M.  J.  Dalton  Co.  v.  United  States,  151  Fed.  144(a),  both  holding 
imports  from  Cuba  entered  prior  to  December  27,  1903,  date  when 
treaty  went  into  effect,  are  not  entitled  to  reduction  of  twenty  per  cent 
provided  therein  from  tariffs  imposed  by  act  of  1897. 

202  V.  S.  684-698,  50  I^  Ed.  1166,  26  Sup.  Ot.  714,  NEW  YOBS  EZ  BEL. 
NEW  TOBK  O.  Ik  H.  B.  B.  OO.  ▼.  Mn.T.KB. 

Wbere  statute  as  construed  by  State  court  is  valid  under  Federal  Con- 
stitntlon,  Federal  Supreme  Oourt  is  bound  by  tliat  construction. 

Approved  in  Sunset  Tel.  &  Tel.  Co.  v.  Pomona,  172  Fed.  336,  97 
C.  G.  A.  251,  following  California  Supreme  Court's  construction  of  sec- 
tion 591,  Penal  Code,  making  it  penal  offense  to  injure  telegraph  line, 
that  word  ''tel^raph"  includes  telephone;  Forrester  v.  Southern  Pac. 
Co.,  36  Nev.  271,  48  L.  &.  A.  (N.  8.)  1,  134  Pac.  759,  construing  statute 
for  survival  of  actions,  and  holding  administratrix  may  continue  action 
for  injuries  received  in  wrongful  ejectment  from  train  resulting  in  death 
pending  action. 

Taxation  of  cars  under  New  York  franchise  tax  law  is  valid,  where  no 
cars  permanently  without  State,  are  taxed. 

Approved  in  Wheeler  v.  Sohmer,  233  U.  S.  440,  68  L.  Ed.  1037,  3^ 
Sup.  Ct.  607,  provision  of  New  York  inheritance  law  imposing  transfer 
tax  on  property  within  State  belonging  to  nonresident  at  time  of  his 
death  is  not  void  as  to  promissory  notes  in  safe-deposit  box  in  New  York 
of  nonresident  decedent;  Selliger  v.  Kentucky,  213  U.  S.  207,  63  L.  Ed. 
766,  29  Sup.  Ct.  449,  tax  upon  warehouse  receipts  representing  goods 
in  foreig^i  country  is  void  as  duty  upon  export;  Faigo  v.  Powers,  220 
Fed.  710,  upholding  statute  of  Michigan  authorizing  assessment  of* 
property  of  express  company  upon  mileage  basis ;  De  Rochemont  v.  Nev 
York  Cent.  etc.  B.  Co.,  75  N.  H.  163,  139  Am.  St.  Bep.  673,  29  L.  B.  A 
(N.  8.)  629,  71  AtL  870|  freight-cars  of  interstate  railroad  may  be  at- 
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taehed  wlien  not  in  actual  nse;  Callender  Navigation  Co.  ▼.  Pomeroy, 
61  Or.  365,  122  Pac.  762,  situs  for  purposes  of  taxation  of  boats 
owned  by  Washington  corporation  and  used  in  interstate  commerce 
between  Washington  and  Oregon,  is  Washington;  dissenting  opin- 
ion in  Pullman  Col  ▼.  Kansas,  216  U.  S.  75,  54  L.  Ed.  889,  30  Sup.  Ct. 
232,  majority  holding  tax  on  company  of  specified  per  cent  of  capital 
based  on  property  within  and  without  State  is  void  as  tax  on  interstate 
commerce. 

Personal  property  having  taxation  situs  elsewhere,  as  subject  of 
taxation  in  State  of  owner's  domicile.  Note,  36  L.  R.  A.  (N.  8.) 
297. 

202  V.  8.  598-600,  60  L.  Ed.  1160,  26  Sop.  Ot  713,  lOSSOXrei  ▼.  ILIJ- 
NOIB. 

SoUcltoi's  fee  for  each  witneas  examined  bafoze  examiner  was  prop- 
erly aUowed  aa  fee  for  deposition  under  section  824,  Bevlaed  Statntes. 

Approved  in  The  Mary,  233  Fed.  122,  allowing  fees  for  depositions 
except  for  deposition  of  witness  whose  testimony  was  immaterial. 

202  U.  8w  600-612,  60  Ii.  Ed.  1162,  26  8q^.  Ot.  700»  IffePBRTtfOTT  y. 


Negligence  is  qnestton  for  jury  wliere  diiferent  conclusions  may  be 
drawn  from  evidence. 

Approved  in  Murphy  v.  Milford  etc.  St.  Ry.  Co.,  210  Fed.  139,  126 
C.  C.  A.  651,  holding  question  of  railway's  negligence,  in  action  for 
injuries,  was  for  jury  and  reversing  directed  verdict  in  its  favor;  Perkins 
V.  Northern  Pac.  Ry.  Co.,  199  Fed.  715,  118  C.  C.  A.  150,  reversing  di- 
rected verdiet  for  railxoad  in  action  for  wrongful  deaik  of  engineer;  Chi- 
cago ete.  R.  Co.  t.  Ponn,  191  Fed.  690, 112  C.  C.  A«  228,  in  action  for  death 
of  boy  employed  in  roundhouse,  question  of  contributory  negligence  was 
for  jury;  Toledo  ete.  R.  Co.  ▼.  Howe,  191  Fed.  785,  112  C.  C.  A.  262, 
in  aetion  for  death  of  brakeman  killed  while  coupling  ears  on  switch- 
track,  question  of  negligence  as  to  railroad  in  maintaining  guard-rail 
three  or  three  and  one-half  inches  from  track  without  blocking,  is  for 
jury ;  Norfolk  etc.  Traction  Co.  v.  Rephan,  188  Fed.  282, 110  C.  C.  A.  254, 
in  action  for  injuries  to  person  injured  by  street-car  at  crossing,  ques- 
tion of  negligence  and  of  contributory  negligence  is  for  jury;  DaHey  v. 
New  York  etc.  R.  R.  Co.,  167  Fed.  600,  question  of  whether  railroad  is 
negligent  in  failing  to  provide  safe  place  for  employees  to  work  in 
making  doors  of  roundhoifte  so  narrow  as  to  leave  only  space  of  eleven 
inches  between  engine  passing  out  and  posts  on  either  side,  is  for  jury; 
Snipes  v.  Southern  Ry.  Co.,  166  Fed.  5,  91  C.  C.  A.  593,  in  action  for 
injuries  to  engineer  in  collision,  questions  of  negligence  and  contribu- 
toiy  negligence  were  for  jury;  Randle  v.  Birmingham  Ry.  etc.  Co., 
158  Ala.  538,  48  South.  116,  whether  motorman  was  negligent  in  failing 
to  avoid  injury  to  pedestrian  after  discovering  pedestrian  was  unaware 
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ei  peril,  was  for  juiy;  Bantow  t.  Capital  Traction  Co.,  29  App.  D.  C 
371,  holding  qaestion  of  eontribatory  ne^igenee  of  child  in  action  for 
injuries,  is  for  juiy,  and  reversing  directed  verdict  for  railway;  Lewis 
V.  Chicago  etc.  Rj.  Co.,  Ill  Minn.  511,  127  N.  W.  180,  question  of  con- 
tributory negligence  of  engineer  was  for  jury  in  action  for  damages 
for  his  death;  Norfolk  v.  Anthony,  117  Va.  784,  86. S.  K  70,  in  action 
for  injuries  sustained  by  fall  in  market  place,  questions  of  n^g^igence 
and  proximate  cause  were  for  jury. 

Court  pioporly  left  to  Jury  to  determine  whether  motoxman  ezerdsed 
leaaonaUe  care  to  aToid  injury  to  diildren. 
'  Approved  in  Force  v.  Standard  Silk  Co.,'  160  Fed.  1005,  in  action  for 
injury  to  child  employed  in  silk  mill,  instruction  that  contributoxy 
negligence  of  child  was  not  to  be  determined  upon  same  principles  as 
,in  case  of  adult,  was  not  erroneous;  Barstow  v.  Capital  Traction  Co., 
29  App.  D.  C.  377,  holding  railway  owes  greater  degree  of  care  toward 
child  than  to  adult  in  operation  of  its  cars,  and  allowing  recovery  for 
injury  to  child. 

Contributoxy  negligence  of*  children.    Note,  17  Ann.  Oas.  358. 

General  exception  to  charge  laclnding  nnmher  of  elements  of  damtget 
will  not  corer  ipeclllc  objection. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Renn,  241  U.  S.  295, 
60  L.  Ed.  1009,  36  Sup.  Ct.  567,  objection  to  instructions  upon  measure 
of  damages  not  specifying  particulars  wherein  charge  was  objectionable, 
and  not  dealt  with  in  appellate  court,  cannot  be  urged  in  Supreme 
Court;  Norfolk  etc.  Ry.  Co.  v.  Earnest,  229  U.  S.  120,  122,  Ann.  Oas. 
19140, 172,  67  L.  Ed.  1100, 1101,  33  Sup.  Ct.  654,  exception  to  paragraph 
of  instructions  dealing  with  measure  of  damages  without  indicating 
wherein  it  was  objectionable  does  not  entitle  exceptor  to  take  advan- 
tage of  error  in  some  single  proportion  therein;  Dotson  y.  Milliken, 
209  U.  S.  242,  52  L.  Ed.  774,  28  Sup.  Ct  489,  in  action  to  recover  com- 
mission for  sale  of  real  estate,  objection  to  ruling  that  jury  was  not 
required  to  find  that  particular  land  was  agreed  up<m,  is  not  entitled 
to  consideration  upon  mere  general  exception;  United  States  v.  Elam- 
mond,  226  Fed.  851,  in  action  by  United  States  for  conversion  of  timber 
on  public  land,  where  court  charges  on  measure  of  damages  as  for  will- 
ful and  for  innocent  taking,  exception  was  not  sufficiently  specific  to 
call  court's  attention  to  error  in  charge  on  innocent  taking;  Pacific 
Tel.  ft  Tel.  Co.  v.  Hoffman,  208  Fed.  228,  125  C.  C.  A.  421,  in  action 
for  injuries  to  person  and  automobile  by  striking  guy  wire  of  tele- 
phone pole  anchored  near  highway,  exception  to  instructions  failing 
to  specify  particular  grounds  of  objection^  is  insufficient;  Chicago  etc. 
Ry.  Co.  V.  McDonough,  161  Fed.  660,  88  C.  C.  A.  517,  in  action  for  in- 
juries to  employee,  general  exception  to  considerable  portion  of  chaige 
without  specific  objection  to  part  deemed  faulty,  is  insufficient;  Washing- 
ton etc.  Ry.  V.  Slyder,  43  App.  D.  C.  100,  in  action  for  injuries,  failure  of 
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oounsel  to  eall  attention  of  trial  court  to  part  of  instruction  to  wbidi 
he  objects,  justifies  appellate  court  in  passing  by  general  exception; 
Carmody  v.  Capital  Traction  Co.,  43  App.  D.  C.  251,  Ann.  Oas.  1916D; 
706,  in  action  for  wrongful  death,  general  exception  to  instruction  with- 
out stating  particular  grounds  of  objection,  is  insufficient;  Chapman 
V.  Capital  Traction  Co.,  37  App.  D.  C.  493,  in  action  against  railway 
by  passenger  injured  by  trolley  pole,  general  exception  to  instiuction 
without  specifying  objectionable  part,  is  insufficient;  Henderson  v. 
Macfarland,  33  App.  D.  C.  321,  general  exception  to  instructions  in  pro- 
ceeding to  condemn  land  for  street  extension  will  not  be  considered 
on  appeal;  W.  T.  Walker  Furniture  Co.  v.  Dyson,  32  App.  D.  C.  92, 
19  L.  B>.  A.  (K.  8.)  606,  exception  to  trial  court's  chaige  and  to  each 
part  thereof  is  too  general  to  be  available  on  appeal ;  Morgan  v.  Adams, 
29  App.  D.  C.  207,  in  proceeding  to  set  aside  will  on  g^und  of  testa- 
mentary incapacity  and  undue  influence,  verdict  finding  w»nt  of  ca- 
pacity will  support  judgment  refusing  probate  of  will  and  it  will  not 
avail  caveatee  on  appeal  to  show  error  on  other  issue;  Ingram  v.l^ansas 
City  etc*  By.  Co.,  134  La.  388,  60  I..  R.  A.  (N.  8.)  688,  64  South.  150, 
holding,  in  action  for  wrongful  death  of  son,  that  general  exception 
will  not  cover  specific  objections  to  charge  to  jury. 

Mental  tofferlng,  past  and  future,  resulting  ftom  physical  Injury  may 
he  Incduded,  as  element  of  damages,  In  charge  to  jury. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Camahan,  241  U.  8.  244, 
60  L.  Ed.  982,  36  Sup.  Ct.  594,  in  action  for  injuries,  instruction  author- 
izing inclusion  in  award  damages  for  future  effects  of  injury  is  not 
error;  Middlesex  etc.  Ry.  Co.  v.  Egan,  214  Fed.  751,  131  C.  C.  A.  53, 
in  action  by  administrator  for  suffering  of  intestate,  evidence  of  mental 
suffering  from  injury,  including  apprehension  of  inability  to  work  from 
loss  of  limb,  was  competent;  Egan  v.  Middlesex  etc.  Ry.  Co.,  212  Fed. 
563,  allowing  recovery  for  mental  suffering  in  action  for  injuries  re- 
ceived in  street  railway  accident;  United  States  Express  Co.  v.  Wahl, 
168  Fed.  852,  94  C.  G.  A.  260,  in  action  by  servant  for  loss  of  eye,  in- 
struction permitting  jury  to  award  damages  for  humiliation  resulting 
from  disfigurement  was  not  erroneous;  United  States  Smelting  Co.  v. 
Parry,  166  Fed.  415,  416,  92  C.  C.  A.  159,  instruction,  in  action  for 
personal  injuries,  authorizing  recoveiy  for  mental  suffering,  due  to 
injuiy,  was  not  erroneous;  Coombs  v.  King,  107  Me.  381,  Ann.  Oas. 
19120,  1121,  78  Atl.  470,  3  N.  C.  C.  A.  175,  aUowing  recovery  in  action 
for  injuries  resulting  from  use  of  X-ray  machine,  for  damages  for 
mental  suffering  resulting  from  physical  disfigurement;  Sullivan  v.  Old 
Colony  St.  Ry.  Co.,  197  Mass.  517,  125  Am.  8t.  Rep.  378,  83  N.  E.  1093, 
denying  recovery  in  action  for  injuries  for  mental  suffering  for  loss 
of  child  conceived  seven  months  and  bom  fifteen  months  after  accident ; 
Shortridge  v.  Scarritt  Estate  Co.,  145  Mo.  App.  305,  130  S.  W.  129, 
allowing  recovery  in  action  for  injuries,  for  mental  suffering  resulting 
from  physical  disfigurement. 
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Distinguished  in  Duke  v.  St.  Louis  etc.  R.  Co.,  172  Fed.  690,  in  action 
for  wrongful  death  of  brakeman,  instructions  as  to  measure  of  damages, 
were  erroneoufi  and  verdict  excessive. 

Recovery  of  damages  for  fright  or  nervous  shock  unaccompanied 
by  physical  injury.    Note,  7  N.  0.  G.  A.  43. 

Duty    of    railroad    company    to    block    rails    at    crossing.    Note, 
Ann.  Oas.  19130,  1266. 

202  V.  8.  613,  60  !•.  Ed.  361,  26  Sap.  Ct.  664,  SOHXiOSSEB  y.  HB1IPHII>L. 

Cited  in  Omaha  v.  Omaha  Water  Co.,  207  U.  S.  584,  62  L.  Ed.  352, 
28  Sup.  Ct.  262. 

202  U.  a  614,  60  Zi.  Ed.  1172,  26  Sap.  Ot.  DONES  ▼.  UBBUTIA. 

Cited  in  Municipality  of  Ponce  v.  Roman  Catholic  Apostolic  Church 
in  Porto  Rico,  210  U.  S.  307,  52  L.  Ed.  1078,  28  Sup.  Ct.  737,  and  Kent 
V.  Porto  Rico,  207  U.  S.  117,  52  L.  Ed.  128,  28  Sup.  Ct.  65. 

208  U.  a  616,  60  Ii.  Ed.  1172,  26  Sup.  01  764,  KOSaATE  ▼.  DEKVEB  ETC. 
Bw  &  OO. 

Cited  in  Berdos  ▼.  Ti«mont  ft  Suffolk  Mills,  209  Mass.  498,  Ann.  Oas. 
1912B,  797,  96  N.  E.  879. 

Servant's  assumption  of  rkka  from  maater'a  m^giigenia    Kate, 
28  L.  R.  A.  (N.  S.)  1281. 
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208  XT.  8.  1-38,  61  L.  Ed.  66,  27  Sup.  Ct.  6,  H0I>aE8  ▼.  UKITED  STATES. 

Fourteenth  and  fifteenth  amendjnentf  are  restrictlonB  upon  State 
action  and  remedy  against  individiial  action  must  be  sought  in  State  courts. 
Approved  in  Twining  v.  New  Jenrey,  211  U.  8.  97,  98,  53  L.  Ed.  105, 
29  Snp.  Ct.  14,  exemption  from  self-incrimination  is  not  safeguarded 
as  against  State  action  by  Fourteenth  Amendment;  Robison  v.  Fish- 
back,  175  Ind.  135,  Ann.  Oa«.  1913B,  1271,  93  N.  E.  668,  State  court 
has  jurisdiction  to  enjoin  removal  of  card  index  system,  though  patent- 
lible,  by  city  treasurer  preparing  it  at  his  own  expense;  Hammer  v 
State,  173  Ind.  202, 140  Am.  8t  Rep.  248,  21  Ann.  Oa«.  1034,  24  L.  R.  A. 
(K.  8.)  795,  89  N.  £.  851,  act  of  1891  prohibiting  wearing  of  badge  of 
secret  society  by  nonmember  is  not  violation  of  Fourteenth  Amendment. 

Prohibition  in  thirteenth  amendment  against  slavery  and  Involuntary 
servitude  reaches  every  race. 

Approved  in  Smith  v.  United  States,  157  Fed.  724,  726,  731,  85  C.  C.  A. 
353,  conspiracy  to  deprive  citizens  of  right  to  freedom  from  slavery 
and  involuntary  servitude  guaranteed  by  thirteenth  amendment  is 
offense  punishable  under  Rev.  Stats.,  §  5508. 

Federal  court  has  no  Jurisdiction  under  thirteenth  amendment  or  Re- 
vised Statutes,  sections  1978,  1979,  5608,  5509,  of  charge  of  conspiracy  made 
and  carried  out  in  State  to  prevent  AMcan  citizens  from  entering  into  con- 
tracts of  employment. 

Approved  in  Aczel  v.  United  States,  232  Fed.  656,  146  C.  C.  A.  578, 
conspiracy  to  deprive  elector  of  right  to  vote  at  election  for  senators 
or  representatives  in  Congress  constitutes  offense  under  Criminal  Code, 
§  19;  Simpson  v.  Geary,  204  Fed.  512,  upholding  Arizona  act  of  1912 
requiring  flagmen  on  railroad  trains  to  have  one  year's  experience  as 
brakemen;  Brawner  v.  Irwin,  169  Fed.  966,  denying  Federal  jurisdiction 
of  action  for  damages  by  African  Citizen  against  Anglo-Saxon  citizen 
of  same  State  for  assault  committed  under  color  of  executive  authority; 

(775} 
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United  States  ▼.  Powell,  151  Fed.  650,  663,  664,  individuals  taking 
citizen  from  enstody  of  State's  officers  and  lynching  him  to  pre- 
vent trial  in  State  court  do  not  deprive  him  of  due  process  of  law 
guaranteed  hy  Federal  Constitution,  and  are  not  indictable  under  Rev. 
Stats.,  §§  5508,  5509;  dissenting  opinion  in  United  States  v.  Mosley, 
238  U.  S.  393,  69  L.  Ed.  1359,  35  Sup.  Ct.  904,  majority  holding  Criminal 
Code,  §  19,  applies  to  election  officers  conspiring  to  deprive  qualified 
voters  of  right  to  vote  for  members  of  Congress  by  omitting  votes  cast 
from  count  and  return  to  State  election  board. 

Miscellaneous.  Cited  in  Southern  Express  Co.  v.  Williamson,  66  Fla. 
298,  63  South.  437,  7  N.  C.  C.  A.  378,  holding  action  for  injuries  to  per- 
son entering  express  office  to  transact  business,  and  injured  by  falling 
of  heavy  casting  standing  insecurely  against  counter,  question  of  neg- 
ligence was  for  jury,  and  affirming  judgment  for  plaintiff;  Boyett  v. 
United  States,  207  U.  S.  581,  52  L.  £d.  360,  28  Sup.  Ct.  258,  reversing 
and  remanding  with  direction  to  sustain  motion  in  arrest  of  judgment. 

203  n.  8.  S8-«,  51Ii.  Ed.  78,  27  Sup.  Ct.  1,  NEW  BCSZIGO  EX  REL.  Kc- 

LEAK  ▼.  DENVEB  k  RIO  QBANDE  B.  B.  CO. 

Wbere  Talidity  of  anthoiity  of  territory  to  legislate  is  quastionad, 
appeal  lies  to  Federal  Supreme  Oourt  ragardleaa  of  amount  in  dispute. 

Approved  in  United  States  v.  Fisher,  227  U.  S.  451,  57  L.  Ed.  594, 
33  Sup.  Ct.  329,  Federal  Supreme  Court  has  no  jurisdiction  under  Judi- 
cial Code,  §  250,  to  review  judgment  of  Court  of  Appeals  of  District 
of  Columbia  refusing  mandamus  to  compel  Secretary  of  Interior  to  issue 
patent,  where  validity  of  his  authority  is  not  drawn  in  question,  but 
merely  whether  protest  is  x)ending;  Smoot  v.  Heyl,  227  U.  S.  522,  57 
L.  Ed.  622,  33  Sup.  Ct.  336,  under  section  233  of  District  of  Columbia 
Code,  Federal  Supreme  Court  has  jurisdiction  of  appeal  from  Court 
of  Appeals  of  District  of  Columbia  where  validity  of  r^ulation  of  com- 
missioners under  act  of  Congress  is  questioned. 

Eight  of  shipper  to  have  goods  transported  is  valuable  right,  maaa- 
nrable  in  money,  and  appeal  will  not  be  dismissed  on  ground  that  no  valna 
is  involved. 

Approved  in  State  v.  Atlantic  Coast  Line  R.  Co.,  56  Fla.  649,  82 
L.  B.  A.  (N.  S.)  639,  47  South.  980,  upholding  rule  of  railroad  commis- 
sion making  carrier  liable  in  sum  of  one  dollar  per  day  for  unlawful 
detention  of  loaded  cars;  Keystone  Lumber  Yard  v.  Yazoo  etc.  B.  C°'» 
97  Miss.  450,  53  South.  10,  delayage  charge  fixed  by  rule  10  of  com- 
mission, adopted  in  1904,  for  detention  of  cars  in  transit,  is  not  penalty 
within  section  3101  of  Code  of  1906. 

State  or  territory  has  light  to  legislate  for  safety  and  welfaia  of 
people,  and  inspection  law  to  protect  people  from  fraud  is  valid,  altbongl^ 
affecting  interstate  commerce,  when  not  in  conflict  with  act  of  Coagv*** 
or  not  attempt  to  regulate  interstate  commerce. 
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Approved  in  Savage  v.  Jones,  225  U.  6.  525,  56  L.  Ed.  1191,  32 
Sop.  Ct.  715,  upholding  Indiana  statute  of  1907  regulating  sale  of  food 
for  domestic  animals  and  requiring  disclosure  of  ingredients  without 
disclosure  of  formula;  Standard  Stock  Food  Co.  v.  Wright,  225  U.  S. 
549,  56  L.  Sd.  1201,  32  Sup.  Ct.  784,  upholding  Iowa  statute  of  1907 
relating  to  sale  of  foodstuff  for  stock  requiring  disclosure  of  ingredi- 
ents; Atchison  etc.  By.  Co.  v.  Sowers,  213  U.  S.  65,  58  L.  Bd.  700,  29 
Sup.  Ct.  397,  upholding  act  of  1903  of  territory  of  New  Mexico  relating 
to  rights  of  action  for  personal  injuries;  In  re  Arkansas  Bate  Cases, 
187  Fed.  301,  holding  State  has  power  to  regulate  railroad  rates,  hut 
enjoining  enforcement  of  Arkansas  act  of  1907  as  confiscatory;  Bed  C. 
Oil  Mfg.  Co.  V.  Board  of  Agriculture,  172  Fed.  701,  upholding  North 
Carolina  act  of  1909  providing  for  inspection  of  illuminating  oils; 
Logan  &  Bryan  v.  Postal  Tel.  ete.  Co.,  157  Fed.  585,  upholding  Arkansas 
act  of  1907  prohibiting  within  State  contracts  for  futures  on  margins 
as  gambling;  Morris  v.  Indianapolis,  177  Ind.  395,  Ann.  Oaa.  1915A,  65, 
94  N.  E.  714,  upholding  Indianapolis  track  elevation  law  of  1905,  and 
denying  recovery  of  consequential  damages  by  abutting  owner;  Com- 
monwealth V.  Moore,  214  Mass.  25,  26,  100  N.  E.  1074,  1075,  upholding 
statute  of  1912,  prohibiting  importation  from  other  States  of  meats  not 
inspected  and  stamped  at  time  animals  were  slaughtered  in  same  manner 
as  required  by  Federal  Inspection  laws  for  meats  in  interstate  trade ;  De 
Bochemont  v.  New  Tork  Cent.  etc.  B.,  75  N.  H.  160, 189  Am.  St.  Eep.  678, 
29  L.  B.  A.  (K.  8.)  5S9,  71  Atl.  869,  attachment  of  freight-ears  of  inter- 
state railroad  when  not  in  actual  use  under  statute  of  1901  is  not  void 
as  interference  with  interstate  commerce;  Chicago  etc.  By.  Co.  v.  Beatty, 
34  Okl.  333,  42  L.  B.  A.  (N.  8.)  984,  126  Pao.  738,  upholding  Terri- 
torial Act  of  1905  imposing  upon  railroad  penalty  of  one  dollar  per  day 
for  failure  to  furnish  cars  as  required  by  act;  Wright  v.  Adams  Express 
Co.,  230  Pa.  642,  79  Atl.  763,  holding  Pennsylvania  rule  that  carrier 
cannot  contract  for  exemption  from  liability  for  its  own  negligence,  or 
that  of  its  servants,  applies  to  commerce  between  Pennsylvania  and 
other  States;  Messenger  v.  Board  of  Commrs.  of  Converse  County,  19 
Wyo.  327,  329,  117  Pac.  131,  132,  upholding  law  of  1901  providing  for 
inspection  of  horses  driven  or  transported  from  State. 

Distinguished  in  William  B.  Compton  Co.  v.  Allen,  216  Fed.  548,  act 
of  Thirty-fifth  Gen.  Assem.,  Iowa,  known  as  blue  sky  law,  prohibiting 
citizen  of  another  State  from  selling  bonds  or  securities  in  State  listed 
on.  exchanges  of  coimtry  without  obtaining  certificate  as  investment 
company  from  Secretaiy  of  State  is  void  as  burden  on  interstate  com- 
merce; Armour  &  Co.  v.  City  Council  of  Aug^ista,  134  Ga.  185,  27 
Ll  B.  A.  (N.  S.)  676,  67  S.  E.  420,  ordinance  providing  for  meat  in- 
spection is  void  as  interference  with  interstate  commerce  and  discrimina- 
tory; State  V.  Cumberland  &  P.  B.  Co.,  105  Md.  489,  66  Atl.  462,  act 
of  1906  amending  railroad  charter  so  as  to  prohibit  it  from  allowing 
track  connection  with  another  railroad,  unless  latter  makes  required 
arrangement  as  to  freight  charges  on  coal,  is  void* 
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Inspection  fee  levied  under  poliee  power  as  occupation  tax.    Note, 
Ann.  Obm.  19130,  9H. 

Inspection  law  of  New  Mexico  to  prerent  appropriation  of  cattle  being 
otherwise  Talld,  amonnt  of  inspection  fee  is  not  Judicial  question  nnleas 
nnreasonatle,  and  disproportionate  to  service  rendered. 

Approved  in  D.  E.  Foote  &  Co.  v.  Stanley,  232  U.  S.  504,  58  L.  Ed. 
702,  34  Sup.  Ct.  377,  Maryland  oyster  inspection  tax  law  of  1910  is  void 
as  imposing  burden  on  interstate  conunerce  in  excess  of  expense ;  Savage 
v.  Jones,  225  U.  S.  529,  56  L.  Ed.  1193,  32  Sup.  Ct.  715,  inspection  fee 
required  by  Indiana  statute  of  1907  regulating  sale  of  food  for  stock 
is  not  so  much  in  excess  of  cost  of  inspection  as  to  impute  bad  faith; 
Standard  Stock  Food  Co.  v.  Wright,  225  U.  S.  550,  56  L.  Ed.  1201,  32 
Sup.  Ct.  784,  inspection  fees  exacted  by  Iowa  statute  of  1907  regulat- 
ing sale  of  foodstuff  for  stock,  are  not  shown  to  be  unreasonable  as  in 
excess  of  cost  of  inspection;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agricul- 
ture, 172  Fed.  702,  707,  708,  inspection  fee  required  by  North  Carolina 
act  of  1909  is  not  shown  to  be  so  excessive  as  to  render  act  void;  D.  E. 
Foote  &  Co.  V.  Stanley,  117  Md.  340,  342,  345,  82  Atl.  382,  383,  uphold- 
ing law  of  1910  levying  inspection  fee  upon  oysters  as  applied  to  in- 
terstate shipments;  Castle  v.  Mason,  91  Ohio  St.  305,  110  N.  E.  465, 
Ohio  act  of  1908  for  inspection  of  oils  imposing  fees  in  excess  of  ex- 
penses of  inspection  is  void. 

Ck>urt  takes  Judicial  notice  of  fact  that  In  New  Mezieo  and  other  parts 
of  West,  cattle  must  be  branded  to  determine  ownership. 

Approved  in  lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  S.  79, 
Ann.  Gas.  19120,  160,  55  L.  Ed.  378,  31  Sup.  Ct.  337,  classification  in 
New  York  Mineral  Springs  Act  does  not  appear  to  be  arbitrary,  and 
burden  is  on  attacking  party  to  show  classification  is  unreasonable; 
Naftzger  v.  United  States,  200  Fed.  496,  118  C.  C.  A.  598,  in  prosecu- 
tion for  receiving  stolen  stamps,  court  takes  judicial  notice  that  it  is 
unusual  to  buy  stamps  elsewhere  than  at  postofiice,  except  in  nominal 
amounts;  Chicago  etc.  Ry.  Co.  v.  Moore,  166  Fed.  667,  23  L.  R.  A.  (N.  S.) 
962,  92  C.  C.  A.  357,  in  action  for  personal  injuries  resulting  from  fall 
of  boom  of  derrick,  jurors  may  use  common  knowledge  as  to  whether 
pin  or  key  was  of  sufficient  strength  to  withstand  strain  in  service  for 
which  derrick  was  used. 

Facts  of  which  the  courts  will  take  judicial  notice.    Note,  124  Am. 
St.  Bep.  26. 

203  XT.  8.  56-64,  51  L.  Ed.  88,  27  Sap.  Ot.  17,  ItANDBAM  ▼.  JORDAN. 

Person  succeeding  In  having  upheld  as  to  her  alone  trust  declared  void 
by  original  decree  cannot,  on  appeal  by  otbers  go  beyond  supporting  modi- 
fled  decree  and  opposing  every  assignment  of  error. 

Approved  in  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  418, 
136  C.  C.  A.  25,  defendant  in  error  not  himself  instituting  proceedings 
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in  error  eannot  in  appellate  eotirt  go  beyond  supporting  judgment  and 
opposing  assignments  of  error  by  adverse  party. 

Effect  of  invalid  clause  in  will  upon  clauses  otherwise  valid.    Note, 
18  Ann.  Cm.  473. 

203  XT.  8.  64-75,  61  Z..  Ed.  91,  27  Sup.  Ot  19,  FIDELITY  MUTUAIi  LIFE 
IKS.   OO.  T.  OLASK. 

Notice  of  Itand  sufflcient  to  set  aside  a  Judgment  is  notice  of  fact  tbat 
Judgment  wliich  induced  payments  thereunder  was  olitained  by  fraud;  mere 
fact  tbat  snooessful  party  lield  interest  in  policies  sued  dn  as  assignees  of 
ehoses  In  action  is  insufflcientk 

Approved  in  American  Bonding  Co.  v.  State  Savings  Bank,  47  Mont. 
339,  46  L.  B.  A.  (K.  8.)  567,  133  Pac.  369,  surety  cannot  recover  from 
bank  receiving  payment  of  fictitious  jury  certificates  issued  by  deputy 
district  clerk;  dissenting  opinion  in  National  Surety  Co.  v.  State  Sav- 
ings Bank,  156  Fed.  34,  13  Ann.  Oas.  421,  14  L.  R.  A.  (N.  8.)  155,  84 
C.  C.  A.  187,  majority  holding  bank  could  not  recover  from  county  or 
surety  on  auditor's  bond  for  loss  resulting  from  payment  of  spurious 
refnnd  orders  on  connty  treasurer  issued,  by  deputy  county  auditor. 

C)naere,  whether  in  view  of  seventh  amendment  Federal  court  In  equity 
may  set  aside  verdict  for  fraud. 

Approved  in  Talbott  v.  Pickford,  36  App.  D.  C.  301,  arguendo. 

203  U.  B.  76-96,  51  L.  Ed.  96»  27  Sup.  Ot.  29,  EED  BIBD  T.  UNITSD 
STATES. 

White  persons  marrying  Cherokee  Indians  after  November  1,  1875, 
acquire  no  rights  in  lands  or  funds  of  nation,  hut  white  persons  marrying 
Indians  prior  to  that  date  acquired  rights  in  lands  and  funds. 

Approved  in  Sizemore  v.  Brady,  235  U.  S.  450,  59  L.  Ed.  812,  35  Sup. 
Ct.  135,  descent  and  distribution  of  allotment  selected  after  supple- 
mental Creek  agreement  of  1902  went  into  effect  is  controlled  by  sec- 
tion 49  of  Mansfield's  Digest  of  Arkansas  laws,  and  paternal  cousin  is 
sole  heir;  Gritts  v.  Fisher,  224  U.  S.  642,  648,  56  L.  Ed.  931,  933,  32 
Sup.  Ct.  580,  children  bom  to  enrolled  members  of  Cherokee  tribe  after 
September  1,  1902,  and  living  on  March  4,  1906,  are  entitled  to  enroll- 
ment as  members  of  tribe  and  to  participation  in  allotment  and  dis- 
tribntion  of  lands  and  funds;  Arnold  v.  Lane,  41  App.  D.  C.  75,  attor- 
ney's liens  for  services  and  expenses  in  regard  to  claims  of  Mississippi 
Choctaws  to  citizenship  given  by  acts  of  Congress  of  1906  and  1908 
created  no  vested  rights  beyond  power  of  Congress  to  impair  by  subse- 
quent legislation;  Keetoowah  Society  v.  Lane,  41  App.  D.  C.  322,  rights 
of  Cherokee  freedmen  under  article  IX  of  treaty  of  1866  giving  them 
right  of  native  Cherokees,  include  participation  in  lands  and  funds  of 
nation;  Boudinot  v.  Morris,  26  Okl.  770,  110  Pac.  894,  895,  white  per- 
sons intermarrying  with  Cherokees  after  November  1,  1875,  when  Chero- 
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kee  law  became  effective  that  socli  persons  acquired  no  right  to  lands 
or  funds  of  Indians,  are  not  entitled  to  share  in  allotment  of  lands  or 
distribution  of  funds,  and  sale  of  improvements  on  allotted  land  by 
such  persons  to  person  entitled  to  land  is  not  sufficient  consideration 
for  promissory  note. 

203  U.  8.  96-106,  61  L.  Ed.  106,  27  Sup.  Ot.  26,  IK  KE  MOBAK. 

Acts  of  legtslatore  of  Oklahoma  are  not  lawB  of  United  States  within 
meaning  of  Bevlsed  8tatQteB»  section  763. 

Approved  in  Honolulu  Rapid  Transit  etc.  Co.  ▼.  Wilder,  211  U.  8. 
142,  63  L.  Ed.  123,  29  Sup.  Ct.  44,  ratification  by  Organic  Act  of  1900 
of  franchises  granted  by  Hawaiian  government  between  July  7,  1898, 
and  September  28,  1899,  did  not  make  such  franchises  acts  of  Congress 
by  adoption  so  as  to  exempt  them  from  taxation;  Ex  parte  Ejrause,  228 
Fed.  551,  Code  adopted  for  Alaska  by  Congress  has  no  greater  force 
than  law  enacted  by  territorial  legislature  subject  to  congressional  ap- 
proval ;  Connella  v.  Haskell,  158  Fed.  287,  288,  87  C.  C.  A.  Ill,  person 
imprisoned  pursuant  to  ju^^ent  of  territorial  court  is  not  in  custody 
by  authority  of  United  States,  and  cannot  be  released  on  habeas  corpus 
for  mere  error  of  procedure  not  depriving  court  of  jurisdiction. 

Under  section  10  of  Organic  Act  of  1890  i^ace  of  trial  of  crime  com- 
mitted in  territory  not  in  organised  oonnty  Is  in  county  to  which  such 
territory  is  attached  at  time  of  trial. 

Approved  in  McMicking  v.  Schields,  238  U.  S.  106,  69  L.  Ed.  1228, 
35  Sup.  Ct.  665,  holding  error  of  trial  court  in  denying  request  for 
time  to  answer  did  not  vitiate  whole  proceedings  in  criminal  case  and 
reversing  decree  of  Supreme  Court  of  Philippine  Islands  releasing  pris- 
oner on  habeas  corpus;  Keizo  v.  Henry,  211  U.  S.  149,  63  L.  Ed.  126, 
29  Sup.  Ct.  41,  questions  respecting  qualifications  of  grand  jurors,  open 
to  accused  in  original  case,  cannot,  after  conviction  be  raised  collater- 
ally by  habeas  corpus;  Hallock  v.  United  States,  185  Fed.  423,  107 
C.  C.  A.  487,  statute  governing  procedure  in  Federal  courts  in  States, 
and  fixing  number  of  members  at  from  sixteen  to  twenty-three,  and 
requiring  concurrence  of  twelve  is  not  ex  post  facto  as  applied  to  offense 
committed  in  Oklahoma  prior  to  statehood  where  indictment  was  found 
by  grand  jury  of  nineteen,  although  under  territorial  law  number  was 
fixed  at  from  twelve  to  sixteen  and  requiring  concurrence  of  twelve; 
McComh  V.  Fourth  Judicial  Dist.  Court,  36  Nev.  427,  136  Pac.  566. 
accused  waived  objection  to  nonresident  grand  juror  by  waiting  until 
time  for  pleading  under  statute  requiring  objection  to  be  taken  by  chal- 
lenge at  time  jury  is  impaneled;  Eureka  County  Bank  Habeas  Corpus 
Cases,  35  Nev.  148,  126  Pac.  678,  releasing  on  habeas  corpus  persons 
charged  with  feloniously  receiving  deposits  after  knowledge  of  bank's 
insolvency,  where  judge  made  public  denunciations  of  accused  and  it 
was  unlikely  that  unprejudiced  jury  could  be  obtained* 
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Jurisdiction  of  criminal  offenses  committed  in  territory  out  of  which 
new  county  is  created.    Note^  Ann.  Oas.  1914B,  348. 

Miscellaneous.  Cited  in  Coalgate  Co.  v.  Hurst,  225  U.  S.  697,  56 
If.  Ed.  1262,  32  Sup.  Ct.  838^  dismissing  for  want  of  jurisdiction  on 
authority  of  principal  case. 

203  ir.  a  106-108,  51  L.  Bd.  100,  27  8ap.  Ot.  27,  NOBTHBRK  A88UBAN0B 
OO.  T.  OBAjn>  VIEW  BLDG.  ASSN. 

Insiirttr  does  not  waive  condition  in  lire  policy  rendering  it  void  in 
case  of  ofher  Insurance  unlesi  "by  agreement  indorsed  thereon,  by  agent's 
knowledge  of  such  other  insurance,  where  policy  prohibited  walrer  of  con- 
ditions by  agents. 

Approved  in  Lumber  Underwriters  v.  Rife,  237  U.  S.  609,  59  L.  Ed. 
1148,  35  Sup.  Ct.  717,  provision  in  insurance  policy  prescribing  express 
condition  cannot  be  varied  by  parol  evidence  that  insurer  knew  condi- 
tion was  being  violated;  Aetna  Life  Ins.  Co.  v.  Moore,  231  U.  S.  559, 
58  L.  Ed.  867,  34  Sup.  Ct.  186,  agreement  of  applicant  for  insurance 
that  no  person  other  than  executive  officers  can  vary  its  terms  is  binding. 

Distinguished  in  Mutual  Life  las.  Co.  v.  Hilton-Green,  211  Fed.  38, 
127  C.  C.  A.  467,  holding  under  Statute  of  Florida  of  1906,  §  2765,  mak- 
ing persons  receiving  money  for  contracts  of  insurance  made  by  him  as 
agent  of  company,  knowledge  of  agent  and  of  medical  examiner,  of 
faJsity  of  statements  by  insured,  was  chargeable  to  company,  and  allow- 
ing recovery  by  executor  of  insured. 

Judgment  in  action  at  law  that  Insured  cannot  recover  on  policy  is  not 
adjudication  that  contract  cannot  be  reformed,  and  conit  in  refonning 
policy  is  not  denying  full  faith  and  credit  to  such  Judgment  of  another 
State  by  ref ozmlng  policy. 

Approved  in  Brown  v.  Fletcher,  182  Fed.  971,  978,  105  C.  C.  A.  425, 
judgment  holding  foreign  decree  sued  on  void  as  against  defendants  for 
want  of  jurisdiction  over  them  by  court  which  rendered  it  is  not  bar  to 
subsequent  suit  on  original  cause  of  action;  Baumhoff  v.  St.  Louis  etc. 
B.  Co.,  205  Mo.  268,  104  S.  W.  11,  judgment  in  favor  of  contractor 
building  raiboad  for  lien,  recovery  of  money,  and  shares  of  stock  to 
amount  of  twenty-five  thousand  dollars,  is  not  bar  to  suit  to  compel 
trust  company  to  deliver  certificates  of  stock  and  to  compel  railroad  to 
transfer  stocks  on  books. 

Laws  or  judgments  of  State  in  which  insurance  company  is  in- 
corporated as  binding  in  other  States.    Note,  L.  E.  A.  1916A,  770. 

Ohoiee  of  law  as  remedy  is  not  election  barring  shit  In  equity  for 
ref oxnatieii  of  laswance  policy. 

Approved  in  Bieree  v.  Hutchins,  205  U.  S.  347,  61  L.  Ed.  883,  27  Sup. 
Ct.  524,  assertion  of  lien  by  person  having  title  under  conditional  sale 
contract  is  not  election  barring  suit  for  replevin  to  recover  goods;  Car- 
roll V.  Stem,  223  Fed.  725, 139  C.  C.  A.  253,  assertion  of  personal  claim 
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«i;aiast  bankrapt  eompaiiy  and  rdianee  ujpOD.  Tight  of  pay  meat  from 
particular  fond  are  not  so  inconsistent  as  to  constitute  first  election 
barring  second;  Darnell  v.  Illinois  Cent.  R.  Co.,  206  Fed.  447,  124 
C.  C.  A«  327,  dismiming  writ  of  error  retoxnable  to  GixBoit  Court  of 
Appeals  not  taken  withm  «ix  mnitlw  as  Teqvired  by  «et  of  1891,  wliere 
plaintiff  in  error  is  pursuing  wrong  remedy  b^  taking  writ  of  error 
returnable  to  Supreme  Court;  McFadden  v.  Thorpe  Elevator  Co.,  18 
N.  D.  99,  118  N.  W.  244,  where  plaintiff  mistakes  remedy  and  bases 
right  of  recovery  upon  chattel  mortgage  on  grain,  which  had  not  attached 
at  date  of  conversion,  he  is  not  precluded  from  seeking  only  remedy 
he  has  in  action  upon  his  title  under  former  contract. 

Action  on  policy  as  bar  to  action  to  reform  it    Note,  12  L.  R.  A 
(K.  S.)  908. 

Sufficiency  of  evidence  to  warrant  reformation  of  instrument  on 
ground  of  mutual  mistake.    Note,  19  Ann.  Oaa.  856. 

203  U.  8.   109-111,  51  Ii.  Ed.  Ill,  27  8ap.   Ot.  24,  OOTHrGTOH  *  0. 
BBIDGB  CO.  T.  HAQER. 

Federal  Ciicnit  Courts  to  have  no  Jurisdiction  in  original  cases  of 
mandamus,  but  have  power  to  issue  sncli  writs  only  in  cases  pending. 

Approved  in  State  ex  rel.  Clark  v.  White  River  Valley  Ry.  Co.,  27 
8.  D.  69,  129  N.  W.  1036,  original  proceeding  in  State  Supreme  Court 
for  mandamus,  though  arising  under  laws  of  United  States^  is  not  re- 
movable to  Federal -Circuit  Court. 

203  U.  8.  112-119,  61  L.  Ed.  112,  27  8np.  Ct.  21,  WICOMICO  COUIITT 
COMMISSIOlSrEBS  v.  BANCROFT. 

¥rhether  repealal)le  exemption  from  taxation  has  been  repealed  by 
subsequent  State  statute  is  question  of  State  law  as  to  ^liiich  decision  of 
State  court  is  binding. 

Approved  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  359,  54  Ii.  Ed. 
284,  30  Sup.  Ct.  140,  Federal  court  is  not  bound  by  State  decision  ren- 
dered after  deed  involved  in  case  was  made  and  injury  sustained,  hold- 
ing deed  conveying  subsurface  coal  and  right  to  mine  it,  does  not  con- 
tain implied  reservaticm  to  leave  enough  coal  to  support  surface  in  its 
original  position;  Kuhn  v.  Fairmont  Coal  Co.,  179  Fed.  195,  66  W.  Va. 
718,  102  C.  C.  A.  457,  deed  conveying  coal  and  mining  privil^es  does 
not  impliedly  reserve  right  to  subjacent  support  of  surface  in  original 
condition,  but  is  waiver  of  right,  and  grantor  cannot  recover  for  injury 
resulting  from  removal  of  all  coal  without  leaving  supports;  Anne  Arun- 
del County  Commrs.  v.  United  Ry.  etc.  Co.,  109  Md.  389,  72  Ati.  547, 
provisions  of  act  of  1890  requiring  street  railway  to  place  tracks  on 
street  so  as  to  leave  fourteen  feet  for  vehicles  are  not  impliedly  re- 
pealed by  act  of  1908  authorizing  county  commissioners  of  particular 
county  to  compel  street  railway  companies  to  change  eharacter  and 
Location  of  tracks. 
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ConelusiveneBS  upon  Federal  conrts  of  eonstmction  given  to  statute 
by  State  eoort  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Oaa.  1212. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  tO|  Federal  courts. 
Note,  40L.  B.  A.  (N.  8.)  402,  446. 

808  U.  8.  120-126,  61  I..  Ed.  116,  27  Sap.  Ot.  40,  TAYI^B  ▼.  BUBN8. 

Flirase  "cooiilea  with  an  Interest''  In  connectten  with  power  of  attor- 
ney does  not  mean  interest  in  power,  but  interest  in  property  on'  which 
power  is  to  operate. 

Approved  in  Jacksonville  Term.  Co.  v.  Smith,  67  Fla.  16,  64  South. 
356,  authority  given  to  compromise  plaintiff's  claim  for  damages  for 
personal  injuries  conferred  mere  power  and  not  interest  in  claim;  Mc- 
KeUop  V.  Dewitz,  42  Okl.  226,  62  L.  R.  A.  (N.  8.)  255,  140  Pac.  1164, 
contract  by  which  owner  of  land  appoints  agent  and  agrees  to  pay  him 
named  per  cent  of  proceeds,  and  also  to  allow  interest  in  lots  remaining 
after  certain  number  are  sold,  is  not  ''power  coupled  with  an  interest" 
and  relationship  may  be  terminated  at  will  of  principal;  Schilling  v. 
Moore,  34  Okl.  156,  125  Pac  487,  contract  appointing  agent  to  sell  real 
estate  and  authorizing  agent  to  retain  proceeds  in  excess  of  specified 
amount  conveys  no  interest  in  real  estate  and'  cannot  be  specifically 
enforced. 

Effect  of  agent's  right  to  fee  to  prevent  revocation  of  agency. 
Note,  L.  R.  A.  1915A,  645. 

208  U.  &  127-129,  61  X..  Ed.  119,  27  8up.  Ot.  42»  ANDBBW8  T.  BA8TEBN 
OBEOON  LAND  00. 

Not  cited. 

20S  U.  8.  129-135,  51  Ik  Ed.  121,  27  8up.  Ot.  87,  BUBT  ▼.  SMITH. 

Opinion  may  be  resorted  to  for  purpose  of  showing  that  record  pre- 
sented Federal  question. 

Approved  in  In  re  Cole,  163  Fed.  182,  28  L.  B.  A.  (N.  8.)  265,  00 
G.  C.  A.  50,  where  proceeding  for  contempt  is  based  on  Bankruptcy  Act, 
Circuit  Court  of  Appeals  may  revise  question  of  law  which  it  may  infer 
from  record,  including  opinion  of  court,  was  decided  by  District  Court; 
Gunning  System  v.  Buffalo,  157  Fed.  251,  resort  may  be  had  to  opinion 
of  State  court  to  show  determination  of  validity  of  billboard  ordinance, 
and  such  determination  is  res  adjudicata  in  subsequent  suit  in  Federal 
court  between  same  parties  to  enjoin  enforcement  of  ordinance;  dis- 
senting opinion  in  Memphis  y.  Cumberland  Tel.  A  TeL  Co.,  218  U.  8. 
639,  54  L.  Ed.  1190,  31  Sup.  Ct.  115,  majority  holding  statement  in  bill 
that  municipal  ordinance  reg^ulating  charges  by  telephone  companies 
without  authority  of  State  was  illegal  refer  to  State  rather  than  Federal 
Constitution  and  dismissing  appeal  for  want  of  jurisdiction. 
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Federal  qneetton  fixst  railed  1»j  aarignmetit  ef  errors  In  Federal 
Sapreme  Court  comes  too  late. 

Approved  in  Mailers  v.  Commercial  Loan  etc.  Co.,  216  U.  8.  614,  54 
Ik  Ed.  638,  30  Sap.  Ct.  438,  dismissing  writ  of  error  to  review  judgment 
of  State  court  in  action  upon  promissory  note  where  Federal  question 
is  first  raised  in  assignment  of  errors  in  this  court. 

Constitution  of  the  State  Is  not  taken  up  into  the  Fourteenth  Amend- 
ment. 

Approved  in  Pullman  Co.  v.  Eiiott,  235  U.  S.  25,  59  L.  Ed.  110,  35 
Sup.  Ct.  2,  Federal  Supreme  Court  will  not  adjudge  State  tax  upon 
gross  receipts  of  sleeping-car  company  in  conflict  with  State  Constitu- 
tion, because  it  b  not  license  tax  in  advance  of  decision  by  State 
Supreme  Court;  Smith  v.  Jennings,  206  U.  S.  278,  51  L.  Ed.  1063,  27 
Sup.  Ct.  610,  decision  of  South  Carolina  court  that  statute  of  1903  di- 
recting treasurer  to  write  certain  bonds  off  of  books  and  no  longer 
cany  them  as  debt  of  State  is  not  in  conflict  with  State  Constitution 
is  final ;  Patterson  v.  Colorado,  205  U.  S.  460,  51  L.  Ed.  880,  27  Sup.  Ct. 
556,  holding  that  question  whether  publication  of  articles  and  cartoon 
reflecting  upon  motives  of  Colorado  Supreme  Court  pending  motion  for 
rehearing,  which  was  subsequently  overruled,  was  contempt  in  pending 
case,  is  matter  of  local  ^w  and  dismissing  writ  of  error. 

203  TF.  S.  136-141,  51  L.  Ed.  127,  27  Sup.  Ct  89,  UNITED  STATES  ▼. 
OEOBaE  BIQOB  U  CO. 

Figured  cloth  valued  at  eleven  to  twelTe  and  one-half  ctDts  per  square 
yard  is  liaUe  to  ad  valorem  tax  imposed  by  paragraphs  306^  307,  in  addi- 
tion to  specillc  duty  inqposed  by  Tariff  Act  of  1897,  paragraph  813. 

Distinguished  in  United  States  v.  Rusch  &  Co.,  167  Fed.  526,  93 
C.  C.  A.  159,  where  fabric  is  colored  but  ooloring  is  given  by  threads 
used  to  form  figures,  extra  duty  imposed  by  Tariff  Act  of  1897,  schedule 
1,  par.  313,  should  be  added  to  duty  applicable  to  uncolored  rather  than 
colored  cottons. 

203  U.  8.  141-146,  51  I..  Ed.   128,  27  Sup.  Ct.  60,  CONBOT  T.  FIB8T 
NATIONAL  BANK  OF  JERSEY  CITT. 

limitation  of  time  for  appeal  by  General  Order  ZXXVI  of  Supreme 
Court,  authorised  by  Bankruptcy  Act  of  1898,  has  same  effect  as  if  written 
in  statute,  and  i^^peal  not  within  such  time  comes  too  late. 

Approved  in  In  re  Krecun,  229  Fed.  714,  144  C.  C.  A.  121,  under 
Bankruptcy  Act  of  1898  and  general  orders  in  bankruptcy.  No.  XVII, 
providing  that  creditor  may  take  exceptions  to  determination  of  trustee 
within  twenty  days  from  filing  of  report,  District  Court  cannot  permit 
filing  of  objections  twenty-one  days  after  filing  of  report;  Brady  v. 
Bernard,  170  Fed.  579,  95  C.  C.  A.  656,  dismissing  appeal  from  judgment 
of  adjudication  of  bankruptcy  not  taken  within  ten  days  allowed  by 
Bankruptcy  Act  of  1898;  In  re  Brady,  169  Fed.  153,  appeal  from  ad- 
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judication  in  bankruptcy  not  taken  within  ten  days  as  required  by  Bank- 
ruptcy Act  is  no  answer  to  rule  to  compel  bankrupt  to  file  schedules, 
but  order  requiring  filing  of  schedules  is  respited  to  allow  parties  in 
interest  to- move  to  dismiss  appeal;  Carriere  ft  Son  v.  United  States, 
«  163  Fed.  1010,  Customs  Administrative  Act  of  1890  providing  for  filing 
of  application  for  review  of  decisions  of  board  of  general  appraisers 
within  thirty  days  is  mandatory,  and  delay  of  one  day  is  fatal. 

Distinguished  in  In  re  Martin,  201  Fed.  34,  119  C.  C.  A.  363,  order 
of  bankruptcy  court  sustaining  claims  of  creditors  to  proceeds  of  land 
fraudulently  conveyed  by  bankrupt  and  recovered  through  attachment 
suits  in  State  court  is  not  judgment  allowing  claims  of  creditors  within 
Bankruptcy  Act  of  1898,  c.  541,  §  25a,  from  which  appeal  must  be  taken 
within  ten  days,  but  is  order  arising  in  controversy  in  bankruptcy  pro- 
ceeding and  is  appealable  under  section  24a;  Rode  v.  Phipps,  195  Fed. 
418,  115  C.  C.  A.  316,  holding  right  of  appeal  under  Bankruptcy  Act 
of  1898,  c.  541,  §  25a,  lost  by  failure  to  appeal  within  ten  days  cannot 
be  revived  by  petition  for  rehearing,  but  final  order  of  court  on  inter- 
vening petition  of  adverse  claimant  may  be  reviewed  under  section  24a; 
Hobbs  V.  Head  ft  Dowst  Co.,  191  Fed.  813,  112  C.  C.  A.  325,  holding 
provisions  of  Bankruptcy  Act  of  1898  and  general  orders  No.  36,  limit- 
ing time  for  taking  appeal  to  Supreme  Court  from  Circuit  Court  of 
Appeals  relate  only  to  appeals  taken  expressly  under  bankruptcy  stat- 
ute, and  allowing  appeal  from  decision  on  formal  appeal  under  section 
24a  of  Bankruptcy  Act  in  controversy  arising  in  bankruptcy  proceeding. 

Ko  HVeal  Has  from  order  denying  petition  for  rehearing. 
Approved  in    Dante  v.    Bagby,  39    App.    D.  C.    518,  and  Swenk  v. 
NichoUs,  39  App.  D.  C.  352,  appeal  should  have  been  taken  from  judg- 
ment, not  from  refusal  to  set  aside  judgment. 

Time  for  taking  appeal  in  bankruptcy  cannot  be  extended  after  it  has 
expfied  by  flUng  petition  for  rebearing. 

Approved  in  Old  Nick  WilUams  Co.  v.  United  States,  215  U.  S.  543, 
544,  54  L.  Bd.  820,  30  Sup.  Ct.  221,  statutory  time  for  taking  appeals 
cannot  be  extended  by  order  of  court,  and  appeal  not  taken  within  such 
period  comes  too  late;  Harrison  v.  Magoon,  205  U.  S.  503,  51  L.  Ed.  901, 
27  Sup.  Ct.  577,  dismissing  writ  of  error  to  review  final  judgment  of 
Supreme  Court  of  Hawaii  not  appealable  at  time  judgrment  was  entered, 
where  petition  for  rehearing  was  not  denied  until  after  passage  of  act 
of  1905  giving  right  of  appeal  in  such  cases;  Baxter  v.  Bevil  Phillips 
ft  Co.,  219  Fed.  312,  under  act  of  Congress,  1891,  requiring  appeal  to 
be  taken  or  writ  of  error  to  be  sued  out  within  six  months,  appeal  on 
December  12,  1914,  from  decree  entered  June  12,  1914,  was  too  late; 
United  States  v.  Fidelity  ft  Deposit  Co.  of  Maryland,  155  Fed.  118,  83 
C.  C.  A.  677,  statutory  period  of  six  months  for  suing  out  writ  of  error 
cannot  be  extended  by  motion  in  trial  court  to  vacate  judgment  which 
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is  merely  motion  to  reargue  question  whether  judgment  was  warranted; 
dissenting  opinion  in  Sanborn  v.  Bay,  194  Fed.  45,  48,  114  C.  0.  A.  57, 
majority  holding  judgment  is  not  final  until  motion  for  new  trial  is 
disposed  of  and  denying  motion  to  dismiss  writ  of  error  and  vaeate 
supersedeas  filed  within  sixty  days  thereafter. 

Distinguished  in  Mills  v.  J.  H.  Fisher  &  Co.,  159  Fed.  898, 16  L«  R.  A. 
(N.  8.)  656,  87  G.  C.  A.  77,  where  petition  for  rehearing  was  filed  within 
ten  days  after  order  sustaining  demurrer  to  involuntary  petition  in 
bankruptcy,  appeal  within  ten  days  after  disposal  of  petition  was  in 
time. 

Appellate  jurisdiction  of  Federal  Court  in  bankruptey  proeeedings. 
Note,  16  Ann.  Oas.  1017. 

Bank's  lien  or  setoff  against  deposit  for  debt  of  depositor  not  yet 
due.    Note,  Ann.  Oa«.  1915A,  669. 

Setoff  by  bank  of  deposit   against  debt  due  bank  by  depositor  as 
voidable  transfer  under  bankruptcy  law.    Note,  15  Ann.  Oas.  807. 

Effect  of  immaturity  of  claim  at  time  of  insolvency  proceedings 
upon  right  of  setoff.    Note,  25  L.  R.  A.  (N.  S.)  896. 

Miscellaneous.  Cited  in  Synnott  v.  Tombstone  Consol.  Mines  Co.,  234 
U.  S.  749,  58  L.  Ed.  1576,  34  Sup.  Ct  674,  dismissing  for  want  of  juris- 
diction. 

208  T7.  8.  146>150,  61  !■.  Ed.  130,  27  Sup.  Oi.  48,  OOITDY  ▼.  MEATH. 

Iduid  allotted  under  Indian  treaty  exempting  land  from  levy,  sale,  or 
forfeiture,  untU  State  with  consent  of  Congress  removes  restrictions  cannot 
escape  taxation  after  Indian  patentee  bas  become  dtisen  under  act  of  1887. 

Approved  in  United  States  v.  Board  of  Commissioners  of  Osage 
County,  Oklahoma,  193  Fed.  488,  construing  provisions  of  Osage  Allot- 
ment Act  of  1906,  and  holding  homesteads  of  deceased  Indian  allottees 
without  certificate  of  competency  remain  inalienable  and  nontaxable 
without  further  legislation;  United  States  v.  Shock,  187  Fed.  865,  con- 
struing act  of  1906  relating  to  allotted  lands  of  Five  Civilized  Tribes, 
and  act  of  1908  providing  that  land  from  which  restrictions  have  been 
removed  shall  be  taxable  and  holding  land,  other  than  homesteads, 
whether  original  allotment  or  inherited,  of  Creek  freedmen  who  were 
adults  on  March  1, 1908,  were  taxable ;  Schock  v.  Sweet,  45  Okl.  60, 145 
Pac.  391,  town  lots  originally  part  of  allotment  of  Creek  freedmen  were 
not  exraipt  from  taxation  after  removal  of  restrictions  on  alienation 
and  sale  to  plaintiff;  Gleason  v.  Wood,  28  Okl.  505,  516,  114  Pac.  705, 
709,  act  of  Congress  of  1908  for  removal  of  restrictions  on  part  of  lands 
of  allottees  of  Five  Civilized  Tribes  is  valid,  and  lands  from  which 
restrictions  have  been  removed  by  such  act  are  taxable. 

Distinguished  in  Neilson  v.  Alberty,  36  Okl.  496,  129  Pac.  849,  hold- 
ing issuance  of  certificate  of  competency  to  Osage  Indiana  did  not 


787      NATIONAL  COUITCIL  v.  STATE  COUNCIL.    203  U.  S.  161-164 

mavo  restrictions  upon  alienation  of  snzplns  land  so  as  to  subject  such 
lands  to  judgment  lien. 

TwKaas  as  subject  to  State  r^ulation.    Note,  IS  Ann.  Oas.  193. 

W8  V.  8.  151--164,  51  L.  Ed.  132,  27  Sap.  Ot.  M^  NATIONAL  COX7N0IL  OF 
UNITED    AMEBIOAN     MECHANI08     T.     STATE     OOUNOIL    OF 

State  kas  riglit  to  ezdnde  ooxporationy  and  to  expel  corporation  alreadj 
In  Stote  hy  special  aet. 

Approved  in  St.  Mary's  Franoo-Amerioan  Petroleum  Co.  v.  West 
Virginia,  203  U.  S.  191,  51  L.  Ed.  147,  27  Sup.  Ct.  132,  apbolding  aet  of 
West  Virginia  of  1905  making  State  auditor  attorney  in  fact  to  accept 
service  of  process  for  nonresident  domestic  corporations  having  place 
of  business  and  works  outside  of  State  and  foreign  corporations; 
Wylie  Permanent  Camping  Co.  v.  Lynch,,  196  Fed.  399, 115  C.  C.  A.  288, 
jurisdiction  of  corporation  chartered  in  West  Virginia,  but  with  none 
of  its  officers  residing  there,  is  obtained,  under  act  of  1906,  by  service 
of  process  on  State  auditor;  State  v.  Hodges,  114  Ark.  164,  169  S.  W. 
945,  upholding  aet  of  1907  providing  for  forfeiture  of  right  of  foreign 
corporation  to  transact  business  within  State  for  removal  without  con- 
sent of  other  party  of  action  against  it  from  State  to  Federal  court; 
H.  K  Mulford  Co.  v.  Curry,  163  Cal.  286,  126  Pac.  240,  Civil  Code, 
§409,  and  Political  Code,  §416,  imposing  license  tax  on  foreign  cor- 
porations based  upon  amount  of  capital  stock  whether  invested  within 
State  or  elsewhere,  is  void  as  depriving  corporation  of  property  without 
due  process  of  law;  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth, 
212  Mass.  49,  Ann.  Oas.  19130,  805,  98  N.  E.  1063,  upholding  statute 
of  1909  requiring  foreign  corporation  to  pay  tax  of  specified  per  cent 
of  capital  stock  for  privilege  of  transacting  business  within  State; 
State  V.  Louisville  etc.  B.  Co.,  97  Miss.  53,  Ann.  Oas.  19120,  1150,  51 
South.  924,  upholding  law  of  1908  providing  for  forfeiture  of  right  of 
foreign  railroad  corporation  to  do  business  within  State  upon  removal 
of  action  against  it  from  State  to  Federal  court;  dissenting  opinion  in 
Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  55,  54  L.  Ed.  378,  30  Sup. 
Ct.  190,  majority  holding  tax  of  given  per  cent  of  all  its  capital  within 
and  outside  of  State  on  foreign  corporation  engaged  in  interstate  com- 
merce is  void. 

Distinguished  in  Pullman  Co.  v.  Kansas,  216  U.  S.  67,  73,  54  L.  Ed.  386, 
388,  30  Sup.  Ct.  232,  reversing  decree  ousting  company  engaged  in  inter- 
state commerce  from  doing  intrastate  business  for  refusing  to  pay  tax 
of  specified  per  cent  of  capital  within  and  without  State;  American 
Surety  Co.  v.  Shallenberger,  183  Fed.  638,  act  of  Nebraska,  1909,  fixing 
maximum  rates  of  premiums  to  be  charged  by  surety  companies,  foreign 
or  domestic,  and  requiring  revocation  of  right  of  offending  company  to 
do  business  in  State  is  void  as  depriving  companies  of  property  with- 
out due  process. 
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Right  of  society  to  protection  against  use  of  namei  insignia,  ritual, 
etc.,  by  another.    Note,  L.  B.  A.  1915B,  1074. 

Miscellaneous.  Cited  in  Forbes  v.  State  Council  of  T7nited  American 
Mechanics  of  Virginia,  216  U.  S.  396,  54  L.  Ed.  535,  1M  Sup.  Ct.  295, 
dismissing  writ  of  error  where  Federal  question  was  Bfet  introduced 
into  record  by  petition  for  rehearing. 

aOS  U.  8.  164-173,  61  L.  Ed.  138,  27  Sup.  Ot.  48,  OLABX,  Y.  WBUUI. 

No  valid  judgment  In  personam  can  be  rendered  against  defendant 
witliont  personal  oervice  upon  bim  or  waiver  and  volnntary  iqipearance. 

Approved  in  Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  194, 
59  L.  Ed.  912,  35  Sup.  Ct.  579,  judgment  in  action  for  personal  injuries 
against  foreign  corporation  not  doing  business  within  State,  and  havin<? 
no  resident  agent  therein,  is  void,  where  service  of  process  was  upon 
director  residing  in  State;  McLaughlin  Bros.  v.  Hallowell,  228  U.  S. 
292,  57  L.  Ed.  841,  33  Sup.  Ct.  465,  appearance  by  copartnership  for 
purpose  of  asserting  right  of  removal  rendered  further  notice  unneces- 
sary under  Iowa  Code,  §  3541 ;  Davis  v.  Cleveland  etc.  Ry.  Co.,  217 
U.  S.  174,  18  Ann.  Oa«.  907,  27  L.  R.  A.  (N.  S.)  823,  54  L.  Ed.  718,  30 
Sup.  Ct.  463,  holding  railroad  not  personally  served  may  appear  spe- 
cially to  set  aside  attachment  on  cars,  and  jurisdiction  depends  upon 
validity  of  attachment ;  Laborde  v.  Ubarri,  214  U.  S.  174,  53  L.  Ed.  956, 
29  Sup.  Ct.  552,  holding  suit  cannot  be  maintained  in  Federal  court 
unless  court  has  jurisdiction  over  person;  Lowitz  v.  Kimmerle,  221  Fed. 
859,  137  C.  C.  A.  415,  special  appearance  by  nonresident  defendant  in 
attachment  suit  in  Michigan  for  purpose  of  removing  cause  to  Federal 
court  did  not  give  State  court  jurisdiction  of  his  person  nor  deprive 
him  of  right  to  object  to  sufficiency  of  service  prior  to  his  appearance; 
Sullivan  v.  Lloyd,  213  Fed.  279,  remanding  case  removed  from  State 
court  where  presence  of  other  parties  over  whom  court  has  no  jurisdic- 
tion is  necessary  to  complete  determination  of  controversy  and  there 
has  been  no  service  of  summons  or  appearance  enabling  court  to  render 
personal  judgment;  Aikmann  v.  Sanderson  &  Porter,  122  La.  268,  47 
South.  601,  act  of  1900  authorizing  absentees  and  citizens  of  other 
States  to  be  brought  into  courts  of  State  by  process  issued  from  such 
courts  and  served  beyond  limits  of  their  territorial  jurisdiction  is  void; 
Wilmer  v.  Epstein,  116  Md.  145,  81  Atl.  381,  enjoining  enforcement  of 
ex  parte  judgment  against  garnishee  not  personally  served  with 
process;  Nichols  v.  Vaughan,  217  Mass.  551,  105  N.  E.  377,  decision  of 
Federal  Supreme  Court  that  due  process  clause  of  Fourteenth  Amend- 
ment prevents  rendition  of  personal  judgment  against  person  not  per- 
sonally served  with  process  does  not  change  construction  of  Revised 
Laws,  c.  202,  §  9,  that  time  of  debtor's  absence  from  State  is  to  be  ex- 
cluded from  period  of  limitation  only  when  it  is  such  as  to  work  change 
of  domicile. 
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Federal  court  lug  Jnrledlctlon  In  lolt  remoYed  from  State  conrt  before 
aenrice  of  amnmona  on  defendant  to  render  jndgment  enforceable  againat 
real  property  attached  before  remoYaL 

Approved  in  Fonntain  v.  Detroit  etc.  Ry.  Co.,  210  Fed.  983,  suffi- 
ciency of  process  in  suit  commenced  in  IState  conrt  may  be  raised  after 
removal  to  Federal  conrt;  Mercantile  Nat.  Bank  v.  Barron,  165  Fed. 
832,  service  of  summons  by  publication  in  attachment  suit  in  New  York 
against  nonresident,  is  sufficient  to  give  Federal  court,  to  which  cause 
is  removed,  jurisdiction  to  render  judgment  enforceable  against  attached 
property;  Old  Dominion  Ck>pper  Min.  etc.  Co.  v.  Bigelow,  203  Mass.  209, 
40  Ifc  R.  A.  (N.  8.)  314,  89  N.  E.  215,  judgment  of  Federal  court  in 
another  State  in  favor  of  executor  of  promoter  of  corporation  in  action 
by  corporation  for  rescission  of  sale  of  property  to  it  by  promoter  and 
his  associate,  is  not  available  by  way  of  estoppel  in  Massachusetts 
court  in  suit  by  corporation  against  associate  promoter  for  secret  profits 
in  aueh  sale,  where  associate  promoter  was  not  party  to  suit  in  Federal 
eonrt. 

Distinguished  in  Smith  v.  Reed,  210  Fed.  972,  jurisdiction  cannot  be 
acquired  by  Federal  court  over  nonresident  defendant  by  attachment 
of  his  property  within  division  and  district,  and  publication  of  sum- 
mons in  accordance  with  State  law. 

208  XT.  S.  174-183,  51  L.  Sd.  142,  27-8up.  Ot  189,  7I8HEB  Y.  BAKBB. 

Validity  of  anapension  of  writ  of  habeas  corpus  is  moot  anestion  where 
aoqienaion  was  reYoked  one  day  when  copy  of  petition  for  writ  of  error  was 
served. 

Approved  in  McMicking  v.  Schields,  238  U.  S.  102,  59  L.  Ed.  1222,  35 
Sup.  Ct.  665,  reversing  decree  of  Supreme  Court  of  Philippine  Islands  < 

discharging  prisoner  on  habeas  corpus  for  error  of  law  in  misconstruing 
general  order  No.  58  of  1900,  amending  Philippine  Code  of  Criminal  ! 

Procedure;  Bemheim  v.  Louisville  Property  Co.,  221  Fed.  277,  amended 
complaint- filed  after    x)etition  for    removal    cannot  be  considered  on  i 

motion  to  remand;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  758,  dismissing 
bill  to  enjoin  postmaster  from  refusing  to  admit  magazine  to  mails  at 
second-class  rates,  where,  pending  suit,  department  grants  new  permit. 

Appeal,  not  writ  of  error,  is  proper  method  of  obtaining  review  in 
Federal  Supreme  Conrt  of  final  order  of  Supreme  Court  of  Philippines.  , 

Approved  in  Gsell  v.  Insular  Customs  Collector,  239  U.  S.  96,  60 
L.  Ed.  164,  36  Sup.  Gt.  40,  holding  customs  cases  are  reviewable  only 
by  appeal  and  dismissing  writ  of  error  to  review  judgment  of  Supreme 
Court  of  Philippine  Islands  in  customs  case;  Rainbow  v.  Young,  154 
Fed.  489,  83  C.  C.  A.  421,  under  Rev.  Stats.,  §§  763,  764,  final  order  of 
Circuit  Court  denying  application  for  discharge  on  habeas  corpus  can- 
not be  reviewed  by  Circuit  Court  of  Appeals  on  writ  of  error,  but  only 
on  appeal. 
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Miscellaneous.  Cited  in  Harper  v.  Victor,  229  TT.  S.  605,  57  L.  Ed. 
1S48,  33  Sup.  Ct.  775,  dismissing  for  want  of  jurisdiction. 

S{03  v.  &  183-192,  51  I«.  Ed.  144,  27  Sup.  Ot.  132,  ST.  MABT'B  FBAMOO^ 
▲MBBIOAN  PETBOI.EUM*  GO.  Y.  WEST  VIBGINIA. 

Act  of  1905  of  West  Virginia  declaring  State  auditor  to  be  attorney  in 
fact  to  receiTe  awloe  of  proceei  for  foreign  corporation  doing  business 
In  State  and  nonresident  domestic  corporation  having  places  of  business 
and  workB  outside  of  State,  does  not  deprive  corporation  of  property  with- 
out due  piocesB  of  law. 

Approved  in  Wylie  Permanent  Camping  Co.  v.  Lynch,  195  Fed.  399, 
115  C.  C.  A.  288,  service  of  process  upon  State  auditor,  under  Code  of 
West  Vii^uia  of  1906,  gives  court  jurisdiction  of  corporation  char- 
tered in  West  Virginia  but  without  officers  residing  in  State;  Southern 
Ry.  Co.  V.  Simon,  184  Fed.  961,  service  on  Secretary  of  State,  under 
act  of  Louisiana  of  1904,  without  actual  notice  to  foreign  corporation, 
is  insufficient  to  give  court  jurisdiction;  Vance  v.  Pullman  Co.,  160  Fed. 
710,  711,  service  of  summons  on  State  auditor,  under  West  Vii^nia 
Code  of  1906,  against  foreign  corporation  not  having  complied  with  ac^ 
and  claiming  it  was  not  doing  business  in  State,  is  insufficient;  S.  S. 
White  Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  49,  Ann.  Oas. 
lOiaO,  805,  98  N.  E.  1063,  upholding  sUtute  of  1909  requiring  foreign 
corporation  to  pay  tax  of  specified  per  cent  of  capital  stock  for  privilege 
of  transacting  business  within  State;  Title  Guaranty  etc.  Co.  v. 
Slinker,  42  Okl.  815,  143  Pac.  43,  in  action  to  recover  from  principal 
and  surety  on  guardian's  bond  executed  in  Indian  Territory,  service  of 
summons  upon  Secretary  of  State  for  surety  company  withdrawing 
agents  upon  advent  of  statehood,  is  sufficient. 

203  U.  S.  192-221,  51 1^  Ed.  148,  27  Sup.  Ct.  Ill,  PETTIBONE  V.  NIOHOL8. 

Federal  court  wUl  not  release  on  habeas  corpus,  except  in  emergency, 
one  in  custody  of  State  court  charged  with  crime,  but  will  assoaia  tha*  flUto 
court  will  enforce  ziglits  guaranteed  by  supreme  law  of  land. 

Approved  in  Kelly  v.  Griffin,  241  U.  S.  13,  60  L.  Ed.  864,  36  Sup.  Ct. 
487,  omission  of  formal  act  of  release. of  person  detained  under  illegal 
State  warrant  and  subsequent  arrest  by  Federal  marshal  under  extra- 
dition warrant  does  not  furnish  grounds  for  release  on  habeas  corpus; 
Innes  v.  Tobin,  240  U.  S.  131,  60  L.  Ed.  564,  36  Sup.  Ct.  291,  denying 
release  cc  habeas  corpus  of  person  held  for  interstate  extradition,  where 
record  shows  such  person  came  into  surrendering  State  from  State 
other  than  demanding  State,  in  absence  of  showing  that  he  had  not 
been  in  latter  State;  Marbles  v.  Creecy,  215  U.  S.  68,  54  L.  Ed.  95,  30 
Sup.  Ct.  32,  executive  of  State  may  act  on  requisition  papers  in  absence 
of  accused  and  without  notice  to  him,  and  may  determine  whether  such 
papers  furnish  sufficient  proof  that  accused  is  fugitive  from  justice; 
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Ex  parte  Martin,  180  Fed.  213,  den3ring  release  on  habeas  oorpna  before 
trial  in  State  court  of  person  committed  for  violating  Oregon  law  r^i- 
lating  licensing  of  peddlers;  Ex  parte  Roach,  166  Fed.  346,  denying  re- 
lease on  habeas  corpns  of  person  arrested  immediately  on  discharge 
after  serving  term  for  entering  postoffice  with  intent  to  commit  larceny, 
on  charge  of  entering  private  office  and  stealing  money,  postage  stamps, 
and  other  property;  Hooper  v.  Remmel,  165  Fed.  339,  91  G.  C.  A.  322, 
denying  release  on  habeas  corpus  of  person  under  arrest  for  violation 
of  Federal  statute  giving  him  right  of  trial  in  which  he  can  raise  issues 
sought  to  be  raised  in  habeas  corpus  proceedings,  and  right  to  review  of 
judgment  by  appellate  court;  Ex  parte  Pierce,  155  Fed.  666,  denying 
release  on  habeas  corpus  of  person  committed  in  extradition  proceed- 
ings for  offense  of  false  swearing  under  Texas  statute. 

Jurisdiction  to  try  prisoner  forcibly  or  unlawfully  brought  within 
jurisdiction.    Note,  14  Ann.  Gas.  623. 

Bequlsltlon  papers  are  prima  facie  sufficient  for  warrant  of  arre0t»  and 
Federal  court  will  not  question  motives  of  executives  of  demanding  and  sur- 
rendering States. 

Approved  in  Drew  v.  Thaw,  235  U.  S.  439,  59  L.  Ed.  307,  35  Sup.  Ct. 
137,  questions  of  sufficiency  of  indictment  charging  insane  person  with 
having  committed  crime  are  for  State  courts  having  jurisdiction  of 
crime  and  cannot  be  determined  by  courts  of  another  State  on  habeas 
corpus  proceedings  in  interstate  extradition;  Illinois  v.  Pease,  207  U.  6. 
108,  52  L.  Ed.  125,  28  Sup.  Ct.  58,  denying  release  on  habeas  corpus  of 
person  in  custody  under  extradition  warrant,  where  evidence  is  insuffi- 
cient to  overcome  prima  facie  case  made  by  waiTant;  Worth  v.  Wheat- 
ley,  183  Ind.  608,  108  N.  E.  962,  on  habeas  corpus  against  accredited 
agent  of  demanding  State,  evidence  is  inadmissible  to  impeach  motives 
of  requisitioning  Governor  or  of  Governor  issuing  warrant;  Common- 
wealth ex  rel.  Flower  v.  Superintendent  of  Philtt.  County  Prison,  220 
Pa.  410,  21  L.  B.  A.  (N.  S.)  989,  69  Atl.  919,  on  habeas  corpus  to  pre- 
vent extradition,  evidence  is  inadmissible  to  show  improper  motives  in 
instituting  criminal  proceedings  in  demanding  State;  Ex  parte  Massco^ 
95  S.  C.  322,  46  L.  R.  A.  (N.  S.)  781,  79  S.  E.  99,  court  will  not,  in 
habeas  corpus  proceedings,  inquire  into  motive  of  extradition;  United 
Dictionary  Co.  v.  G.  &  C.  Merriam  Co.,  208  U.  S.  266,  52  L.  Ed.  481, 
28  Sup.  Ct.  290,  arguendo. 

Review  by  courts  of  executive  action  in  interstate  extradition  pro- 
ceedings.   Note,  13  Ann.  Oas.  982. 

Accused  in  extradition  proceedings  is  not  entitled  to  test  question 
whether  he  was  fugitive  from  Justice  in  court  of  surrendering  State  by 
halieas  corpus  or  otherwise. 

Approved  in  Appleyard  v.  Massachusetts,  203  U.  S.  232,  7  Ann.  Caa. 
1078,  51  If.  Ed.  165,  27  Sup.  Ct.  122,  denying  release  on  habeas  corpus 
of  fugitive  from  justice  committed  in  extradition  proceedings;  Ex  parte 
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Graham,  216  Fed.  815,  aceosed  oonunitted  in  extradition  proceedings 
is  not  fugitive  from  justice  unless  he  was  in  demanding  State  at  time 
he  is  alleged  to  have  obtained  money  under  false  pretenses ;  Hyland  v. 
Roehelle,  179  Ind.  693,  694,  695,  100  N.  E.  860,  851,  under  statute  of 
1905,  judge  of  city  court  of  Indianapolis  has  jurisdiction  to  determine 
identity  of  fugitive  from  justice;  Ex  parte  Moebus,  74  N.  H.  215,  66 
Atl.  642,  denying  release  on  habeas  corpus  of  prisoner  eseaping  to  an- 
other State  and  returned  in  extradition  proceedings,  where  questions 
in  petition  were  decided  upon  former  petition  for  habeas  corpus. 

203  U.  S.  221-222,  61  L.  Ed.  160,  27  Sup.  Ct.  121,  MOTEB  ▼.  NIOHOL8. 

Review  by  courts  of  executive  action  in  interstate  extradition  pro- 
ceedings.   Note,  18  Ann.  Gas.  931. 

203  V.  8.  222-232,  51  K  Ed.  161,  27  8np.  Ot  122,  APPUSTABB  ▼.  BCASaA^ 
OUU  SETTS. 

Federal  court  should  not  interpret  provisions  of  Federal  Oonstitiitlon 
so  narrowly  as  to  enable  offenders  against  State  laws  to  find  permanent 
asylum  In  another  State. 

Approved  in  Marbles  v.  Creecy,  215  U.  S.  68,  54  L.  Ed.  95,  30  Sup. 
Ct.  32,  State  executive  may  act  on  requisition  papers  in  absence  of 
accused  and  without  notice  to  him,  and  may  determine  whether  such 
papers  furnish  sufficient  proof  that  accused  is  fugitive  from  justice; 
Hyland  v.  Rochelle,  179  Ind.  694,  100  N.  E.  850,  under  statute  of  1905, 
judge  of  city  court  of  Indianapolis  has  Jurisdiction  to  determine  iden- 
tity of  fugitive  from  justice;  Commonwealth  ex  rel.  Flower  v.  Superin- 
tendent of  Philadelphia  County  Prison,  220  Pa.  409,  412,  81  L.  R.  A. 
(N.  S.)  939,  69  Atl.  919,  920,  denying  release  on  habeas  corpus  of  per- 
son committed  in  extradition  proceedings  for  crime  of  grand  larceny. 

Poson  charged  with  cxlme  and  leaving  State,  no  matter  for  wliat  pur- 
pose, is  fugitive  from  justice  and  must  be  surrendered  In  absence  of  proof 
of  absence  ftom  State  at  time  crime  was  committed. 

Approved  in  Drew  v.  Thaw,  235  U.  S.  439,  59  L.  Ed.  307,  35  Sup.  Ct. 
137,  reversing  release  on  habeas  corpus  in  extradition  proceedings  of 
fugitive  from  justice,  regardless  of  motive  of  departure  from  demand* 
ing  State ;  Bassing  v.  Cady,  208  U.  S.  392,  18  Ann.  Cas.  905,  52  L.  Ed. 
543,  28  Sup.  Ct.  392,  person  charged  with  crime  and  leaving  State  is 
fugitive  from  justice  within  meaning  of  interstate  rendition  provisions 
of  Constitution  and  Rev.  Stats.,  §  5278,  although  he  leaves  State  with 
knowledge  and  without  objection  of  authorities;  Illinois  v.  Pease,  207 
U.  S.  108,  112,  52  L.  Ed.  125,  126,  28  Sup.  Ct.  58,  denying  release  on 
habeas  corpus  of  person  in  custody  under  extradition  warrant,  where 
evidence  is  insufficient  to  overcome  prima  facie  case  made  by  warrant; 
Reed  v.  United  States,  224  Fed.  381,  140  C.  C.  A.  64,  denying  releaso 
on  habeas  corpus  of  person  committed  in  habeas  corpus  proceedings 
as  fugitive  from  justice,  regardless  of  purpose  for  which  he  left  do> 
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manding  State;  Ex  parte  Graham,  216  Fed.  815,  816,  continuing  habeas 
corpus  proceedings  for  further  proof  as  to  whether  accused  committed 
in  extradition  proceedings  for  obtaining  money  under  false  pretenses 
was  in  demanding  State  at  time  of  commission  of  act  connected  with 
crime;  Worth  v.  Wheatley,  183  Ind.  606,  108  N.  E.  961,  evidence  as  to 
motive  in  leaving  demanding  State  is  inadmissible  in  habeas  corpus 
proceeding,  where  it  is  conceded  that  accused  was  in  demanding  State 
at  time  crime  was  committed  and  in  Indiana  when. requisition  was  is- 
sued; Ex  parte  Duddy,  219  Mass.  550,  107  N.  E.  364;  dismissing  peti- 
tion for  habeas  corpus  to  release  person  accused  of  crime  in  another 
State  in  which  he  cannot  be  found  to  answer  prosecution. 

Fugitives  subject  to  extradition.    Note,  61  L.  R.  A.  (N.  8.)  671. 

208  TJ.  &  23S-242,  Slli.  Bd.  165,  27  8up.  Ot.  129,  FBANOIfl  Y.  FBAN0I8. 

Title  to  public  domain  may  pass  l>y  act  of  Congress  or  treaty  as  well  as 
by  patent. 

Approved  in  Chase  v.  United  States,  222  Fed.  597,  138  C.  C.  A.  117, 
holding  grantee  of  forty-acre  tract  of  Und  under  treaty  of  1865  ob- 
tained title  in  fee  and  defendant  as  her  sole  heir  succeeds  to  such  title; 
Meeker  v.  Kaelin,  173  Fed.  222,  where  patent  to  allotment  was  issued 
to  Puyallup  Indian  who  was  head  of  family,  fee  vested  in  him,  other 
members  of  family  named  in  patent  taking  no  interest;  United  States 
V.  Moore,  154  Fed.  714,  land  allotted  to  Indians  in  severalty  by  agree- 
ment of  1883  between  United  States  and  Indian  chief  ratified  by  act 
of  Congress  of  1884,  vested  title  in  fee,  not  mere  right  of  possession; 
Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  305,  95  Pac.  797,  Indian  receiv- 
ing certificate  of  allotment  under  agreement  of  1897  with  Seminole 
tribe,  ratified  by  act  of  Congress  of  1898,  may,  after  removal  of  restric- 
tions on  alienation  by  act  of  1904,  execute  deed  to  allotment,  except  part 
set  aside  for  homestead. 

Distinguished  in  United  States  v.  Gardner,  189  Fed.  695,  696,  act  of 
Congress  of  1906  providing  for  allotment  of  lands  in  reservation  in 
Wisconsin  to  Indians  in  severalty  was  not  grant  in  praesenti,  and  Fed- 
eral court  has  jurisdiction  of  crime  committed  by  one  Indian  against 
another  within  limits  of  reservation ;  Kindred  v.  Union  Pac.  R.  Co.,  168 
Fed.  650,  94  C.  C.  A.  112,  treaty  of  1860  with  Delaware  Indians  assign- 
ing eighty  acres  of  reservation  lands  to  each  member  of  tribe  merely 
changed  right  of  occupancy  from  communal  to  several  and  did  not  vest 
title  in  fee,  and  grant  by  Congress  of  railroad  right  of  way  over  land 
is  valid. 

Attempted  restrlctioii  on  alienation  without  consent  of  President  in 
patent  to  Indian  allotment  is  void  for  lack  of  authority  of  Congress. 

Approved  in  United  States  v.  Auger,  153  Fed.  672,  patent  of  land  to 
Chippewa  Indians,  containing  restrictions  on  alienation  without  author- 
ity of  President,  divested  title  and  government  could  not  sue  to  recover 
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value  of  timber  out  from  allotments  under  improvident  eontraot  between 
allottees  and  defendants. 

203  U.  8.  243-256,  61  L.  Ed.  168,  27  Sup.  Ot.  126,  KOBTHWE8TBBN  NAT. 
LIFE  nre.  00.  V.  SXQOS. 

Foreign  insurance  company  Is  not  deprived  of  property  witlioot  doe 
prooeas  by  Bevlsed  Statutes  of  Mlssooil,  sections  7890  and  7891,  as  con- 
strned  by  State  court,  catting  off  defense  based  upon  false  representations 
in  application  for  life  policy  .unless  matter  misrepresented  contributes  to 
death  of  insured. 

Approved  in  Whitfield  v.  Aetna  life  Ins.  Co.,  205  U.  S.  495,  Ql  L.  Ed. 
898,  27  Sup.  Ct.  578,  upholding  Missouri  sUtute  of  1879,  1889  and 
1899,  providing  that  suicide,  unless  contemplated  when  policy  was 
applied  for,  cannot  be  defense  in  action  on  policy;  St.  Mary's  Franco- 
American  Petroleum  Co.  v.  West  Virginia,  203  U.  S.  191,  51  L.  Ed. 
147,  27  Sup.  Ot.  132,  upholding  West  Virginia  statute  of  1905  mak- 
ing State  auditor  attorney  in  fact  to  accept  service  of  process  for 
nonresident  domestic  corporations,  having  places  of  business  and  works 
outside  of  State,  and  foreign  corporation;  Wylie  Permanent  Camp- 
ing Co.  V.  Lynch,  195  Fed,  399,  115  C.  C.  A.  288,  under  Code  of 
West  Virginia  of  1906  authorizing:  service  of  process  on  State  auditor 
as  attorney  in  fact  for  nonresident  and  foreign  corporations,  service 
of  process,  in  action  for  injuries  in  Federal  court  in  West  Virginia,  on 
State  auditor  for  corporation  chartered  in  West  Virginia,  is  sufficient; 
Ivy  V.  Western  Union  Tel.  Co.,  165  Fed.  373,  374,  upholding  Arkansas 
statute  of  1903  making  telegraph  companies  liable  in  damages  for  men- 
tal anguish,  in  absence  of  bodily  injury  or  pecuniary  loss,  for  negligence 
in  receiving,  transmitting  or  delivering  messages;  Appl^ate  v.  Travel- 
ers' Ins.  Co.,  153  Mo.  App.  82,  84,  132  S.  W.  8,  9,  upholding  statute  of 
1909  declaring  that  suicide  shall  be  no  defense  to  suit  on  policy  issued 
by  foreign  insurance  company,  and  allowing  recovery;  Salts  v.  Pru- 
dential Ins.  Co.,  140  Mo.  App.  156,  120  S.  W.  718,  under  statute  of 
1899  providing  that  misrepresentation  to  avoid  policy  must  relate  to 
contingency  on  which  policy  becomes  due,  misrepresentation  that  in- 
sured was  in  sound  health  does  not  avoid  policy  where  it  does  not 
appear  that  such  ill  health  contributed  to  her  death;  State  ex  rel. 
Suarks  v.  State  Bank  etc.  Co.,  31  Nev.  470,  103  Pac.  410,  act  of  1907 
providing  for  appointment  of  receivers  of  insolvent  banks,  is  not  objec- 
tionable as  special  legislation;  Title  Guaranty  etc.  Co.  v.  Slinker,  42 
Okl.  815,  143  Pac.  43,  in  action  upon  guardian's  bond  executed  in  In- 
dian Territory,  service  of  summons  upon  Secretary  of  State,  as  provided 
by  statute  of  1910-11  is  sufficient,  where  company  withdrew  agents  upon 
advent  of  statehood;  State  v.  Standard  Oil  Co.,  61  Or.  443,  Ann.  Oas. 
1914B,  179,  123  Pac,  42,  statute  of  1907  levying  tax  on  gross  earnings 
in  State  of  resident  and  nonresident  oil  companies  is  not  void  as  dia- 
criminatoiy* 
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Uberty  referred  to  by  Fonrteenth  Amendment  la  liberty  of  natural,  not 
artificial  peraona. 

Approved  in  Western  Turf  Assn.  ▼.  Greenberg,  204  U.  S.  363,  61 
L.  Ed.  622,  27  Sup.  Ct.  384,  California  statute  regulating  admission  of 
persons  to  places  of  amusement  does  not  deprive  corporation  owning 
place  of  its  property  without  due  process  of  law. 

Miscellaneous.  Cited  in  Schmidt  v.  Supreme  Court,  United  Order  of 
Foresters,  269  Mo.  497,  168  S.  W.  628,  apx>ellants  cannot  on  second 
appeal  invoke  jurisdiction  of  Supreme  Court  by  questioning  validity  of 
statutes  upheld  by  courts  of  State  and  nation,  where  question  ia  raised 
to  obtain  review  of  other  issue. 

203  U.  B.  266-260,  61  L.  Ed.  174,  27  Sup.  Ct  108,  ATLANTIC  COAST  UNB 
S.  CO.  v.  FLOBIPA  EX  BEL.  EU.I8. 

XJndor  Florida  law  n^tes  established  by  commission  are  to  be  taken  In 
comrts  as  prima  fade  just  and  reasonable. 

Approved  in  Southern  Pac.  Co.  v.  Campbell,  189  Fed.  186,  refusing 
to  enjoin  enforcement  of  order  of  railroad  commission  of  Oregon  estab- 
lishing rates,  where  complaint  fails  to  allege  facts  showing  rates  are 
eonfiseatory;  State  v.  Florida  etc.  By.  Co.,  69  Fla.  489,  491,  68  South. 
732,  granting  mandamus  to  compel  railroad  to  enforce  rule  19  of  rail- 
road commission  regulating  relation  and  apportionment  of  intrastate 
freight  over  two  roads;  State  v.  Atlantic  Coast  Lane  R.  Co.,  66  Fla. 
648,  32  L.  B.  A.  (N.  8.)  639,  47  South.  979,  upholding  rule  of  railroad 
commission  making  carrier  liable  in  sum  of  one  dollar  per  day  for 
unlawful  detention  of  loaded  cars;  State  ex  rel.  Taylor  v.  Missouri  Pac. 
Ry.  Co.,  76  Kan.  480,  92  Pac.  610,  granting  mandamus  to  compel  rail- 
road to  obey  order  of  commission  requiring  it  to  install  and  operate 
separate  passenger  train  service  on  Madison  Branch  line;  Trustees  of 
Saratoga  Springs  v.  Saratoga  Gas  etc.  Co.,  191  N.  Y.  133,  14  Ann.  Cas. 
606,  18  li.  R.  A.  (N.  8.)  713,  83  N.  E.  695,  upholding  laws  of  1905 
establishing  commission  with  power  to  fix  maximum  rates  to  be  charged 
for  gas  and  electricity  by  public  service  corporations;  State  ex  rel. 
McCue  V.  Northern  Pac.  Ry.  Co.,  26  N.  D.  491,  145  N.  W.  156,  and  State 
ex  rel.  McCue  v.  Northern  Pac.  Ry.  Co.,  19  N.  D.  53,  26  L.  R.  A.  (N.  8.) 
1001,  120  N.  W.  873,  both  upholding  statute  of  1907  prescribing  maxi- 
mum rates  for  intrastate  transportation  of  coal  in  carload  lots. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
602,  Ann.  Oas.  1916A,  1,  59  L.  Ed.  744,  35  Sup.  Ct.  429,  maximum  in- 
trastate rates  on  coal  in  carload  lots,  established  by  North  Dakota  laws 
of  1907,  requiring  carrier  to  transport  coal  at  loss  or  at  nominal  com- 
pensation, are  void. 

Validity  of  statute  conferring  on  commission  power  to  fix  rates  for 
public  service  corporations.    Note,  14  Ann.  Cas.  616. 

Delegation  of  power  to  regulate  carriers. '  Note,  62  L.  R.  A.  (N.  8.) 
650. 
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Matters  to  be  considered  on  issae  of  reasonableness  of  rates  charged 
for  carriage  of  goods.    Note,  AmL  Oaa.  1916A,  11. 

203  n.  8.  261-270,  61  !■.  Ed.  175,  27  8np.  Ot  109,  8BABOABD  AIB  LIME 
S.  S.  OO.  Y.  FliOBIDA  EX  BSL.  EZJJa 

State  regulation  of  rates,  applicable  only  to  certain  intrastate  rates,  but 
tending  to  equalise  rates,  does  not  deprive  railroad  of  property  withont  due 
process. 

Approved  in  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  208  Fed. 
46,  npholding  order  of  Alabama  railroad  commission  fixing  intrastate 
passenger  rates  at  two  and  one-half . cents  per  mile;  In  re  Arkansas 
Railroad  Rates,  168  Fed.  731,  where  rates  established  by  commission 
of  Arkansas  and  two  cent  passenger  law  of  1907  were  enjoined  pen- 
dente lite  as  confiscatory  and  railroad  returned  to  three-cent  passenger 
rate  and  increased  freight  rates  from  fifty  to  two  hundred  per  eent, 
Federal  court  may,  as  condition  to  retaining  injunction,  order  redac- 
tion of  freight  tariff  to  not  exceeding  thirty-three  and  one-third  per 
cent  increase  on  rate  enjoined,  and  leave  passenger  rate  at  three  cents; 
State  V.  Florida  etc.  Ry.  Co.,  69  Fla.  489,  68  South.  732,  granting  man- 
damus to  compel  railroad  to  enforce  rule  19  of  commission  regulating 
relation  and  apportionment  of  intrastate  freight  over  two  Toads ;  State 
ex  rel.  Railroad  Commrs.  v.  Florida  East  Coast  Ry.  Co.,  HB  Fla.  428,  62 
South.  593,  denying  mandamus  to  compel  enforcement  of  rate  prescribed 
by  commission  for  particular  freight  service,  depriving  carrier  of  rea- 
sonable compensation  for  service  rendered  as  entirety;  State  ex  rel. 
Taylor  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  480,  92  Pac.  610,  granting 
mandamus  to  compel  railroad  to  obey  order  of  commission  requiring 
it  to  operate  separate  passenger  service  on  Madison  branch  line;  Reid 
&  Beam  v.  Southern  Ry.  Co.,  150  K.  C.  758,  17  Ann.  Oas.  247,  64  S.  E. 
876,  upholding  statute  of  1905  imposing  penalty  upon  carrier  of  fifty 
dollars  for  each  day's  delay  in  refusing  to  receive  freight  for  shipment; 
Morris-Scarboro-Mofiitt  Co.  v.  Southern  Express  Co.,  146  N.  C.  173,  16 
L.  E.  A.  (N.  8.)  983,  59  S.  E.  669,  upholding  statute  of  1905  imposing 
penalty  for  carrier's  failure  to  adjust  loss  in  shipment  of  goods  from 
without  State  within  ninety  days  after  claim  is  filed ;  Efiand  v.  Southern 
Ry.  Co.,  146  N.  C.  138,  59  S.  E.  356,  upholding  statute  of  1905  pro- 
hibiting carrier  from  charging  more  for  services  than  established  rate 
and  imposing  penalty  for  failure  to  return  overcharge  within  sixty  dajrs; 
First  National  Bank  of  Milwaukee  v.  Industrial  Commission  of  Wis- 
consin, 161  Wis.  530,  154  N.  W.  848,  report  of  accident  made  by  em- 
ployer is  prima  facie  evidence  of  facts  therein  stated. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
602,  Ann.  Gas.  1916A,  1,  59  L.  Ed.  744,  35  Sup.  Ct  429,  maximum  intra- 
state rates  on  coal  in  carload  lots,  established  by  North  Dakota  laws 
of  1907,  requiring  carrier  to  transport  coal  at  loss  or  for  nominal  com- 
pensatioU;  are  void. 
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Reasonableness  of  rates  chaiged  by  carrier  as  affected  by  carrier's , 
right  to  receive  fair  return  on  investment.    Note,  Ann.  Oaa. 
1913B,  776. 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates  charged 
for  carriage  of  goc^s.    Note,  AxiiL  Oaa.  1916A,  15. 

Elements  entering  into  determination  of  reasonableness  of  State 
railroad  rates.    Note,  16  L.  B.  A.  (N.  S.)  114. 

Delegation  of  power  to  regelate  carriers.    Note,  82  L.  B.  A.  (N.  8.) 
660. 

203  TT.  &  270-278,  51  L.  Ed.  178,  27  Bnp.  Ot  104»  HBTMAMK  v.  80XITH- 
EBN  BT.  00. 

DeUvtij  of  laterttate  shlpmeBt  of  fntozicating  lignor  to  oonsigiiee  Is 
ewentlal  to  constltate  antval  witUn  meaning  of  WUson  Act  of  1890. 

Approved  in  Rosenberger  v.  Pacific  Express  Co.,  241  U.  S.  51,  60 
K  Ed.  888k  36  Sup.  Ct.  510,  Texas  statute  of  1907  imposing  special 
license  on  express  companies  maintaining  ofilce  for  C.  0.  D.  shipments 
of  intoxicating  liquors  is  void  as  burden  on  interstate  commerce;  Kir- 
meyer  v.  Kansas,  236  U.  S.  572,  69  L.  Ed.  724,  35  Sup.  Ct.  419,  inter- 
state shipment  of  beer  is  protected  from  State  prohibitory  law  until 
after  delivery  to  consignee  and  provisions  of  Wilson  Act  do  not  apply ; 
McDermott  v.  Wisconsin,  228  U.  S.  135,  Ann.  Gas.  1915 A,  89,  47  L.  R.  A. 
(N.  S.)  984,  67  L.  Ed.  767,  33  Sup.  Ct.  431,  Wisconsin  statute  of  1907 
prescribing  label  for  com  syrup  is  void  in  so  far  as  it  applies  to  articles 
in  interstate  commerce  properly  labeled  under  Federal  Pure  Food  and 
Drugs  Act  of  1906,  whether  in  original  package  or  not ;  Savage  v.  Jones, 
225  U.  S.  520,  56  L.  Ed.  1189,  32  Sup.  Ct.  715,  upholding  Indiana  statute 
of  Indiana  regulating  sale  of  concentrated  commercial  food  for  stock 
and  providing  for  collection  of  inspection  fee  as  applied  to  interstate 
shipments  in  original  packages ;  Louisville  etc.  R.  R.  Co.  v.  F.  W.  Cook 
Brewing  Co.,  223  U.  S.  82,  66  L.  Ed.  858,  32  Sup.  Ct.  189  (affirming  172 
Fed.  119,  40  L.  R.  A.  (N.  S.)  798,  96  C.  C.  A.  322),  statute  of  Kentucky 
of  1906  prohibiting  carriers  from  transporting  intoxicating  liquors  into 
prohibition,  territory  in  Kentucky  is  valid  as  to  intrastate  shipments, 
but  void  as  to  interstate  shipments,  as  Wilson  Act  of  1890  does  not 
apply  until  after  delivery  to  consignee;  Adams  Express  Co.  v.  Ken- 
tucky, 206  U.  S.  136,  61  L.  Ed.  991,  27  Sup.  Ct.  608,  statute  of  Kentucky 
penalizing  G.  0.  D.  shipments  of  intoxicating  liquors,  as  applied  to 
interstate  shipments,  is  void;  Kansas  City  Breweries  Co.  v.  Trickett, 
195  Fed.  842,  interstate  shipment  of  beer  is  protected  from  State  pro- 
hibitory law  until  after  delivery  to  consignee;  United  States  v.  First 
Nat.  Bank  of  Anamoose,  190  Fed.  338,  Criminal  Code  of  United  States, 
§  239  (act  of  1909),  making  it  offense  for  common  carrier  or  other 
person  to  collect  purchase  price  or  act  as  agent  of  seller  or  buyer  of 
intoxicating  liquors,  applies  to  bank  collecting  draft  attached  to  bill  of 
lading  for  interstate  shipment  of  liquor;  Ex  parte  Eaglesfield,  180  Fed. 
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562,  ordinance  under  Wisconsin  laws  of  1905  requiring  transient  mer- 
chant to  pay  license  of  twenty  dollars  per  day  is  void  as  to  owner  of 
vessel  shipping  cargo  of  potatoes  into  city  from  another  State  under  valid 
coasting  license  and  attempting  to  sell  them;  Van  Winkle  v.  State, 
4  Boyce  (Del.),  6«5,  Ann.  Gas.  1916D,  104,, 91  Atl.  396,  Webb-Kenyon 
Act  of  1913  removes  protection  of  commerce  clause  only  when  liquor 
shipped  into  State  is  to  be  used  in  violation  of  State  law,  and  Hazel 
Law  (27  Del.  Laws,  c.  139),  prohibiting  delivery  of  liquor  in  prohibition 
district  of  State  brought  from  another  State  for  consignee's  personal 
use,  is  void ',  R.  M.  Rose  Co.  v.  State,  133  Ga.  359,  36  L.  B.  A.  (N.  S.) 
448,  65  S.  £.  772,  sustaining  demurrer  to  criminal  accusation  chai^ng 
person  with  solicitation  of  orders  for  sale  of  intoxicating  liquors  by 
sending  circulars  through  mail  from  Chattanooga  to  Georgia,  where 
sale  of  such  liquors  is  prohibited;  Shaw  v.  Atlanta,  11  Ga.  App.  394, 
75  S.  E.  487,  person  having  possession  of  interstate  shipment  of  liquor 
by  surrendering  bill  of  lading  and  receiving  order  of  delivery  from 
carrier  and  intending  to  use  liquor  for  sale  in  violation  of  Atlanta  Code, 
§  1537,  may  be  convicted,  although  he  has  not  taken  liquor  from  custody 
of  carrier;  Rose  v.  State,  4  Ga.  App.  603,  62  S.  E.  124,  under  Wilson 
Act  of  1890,  statute  of  1895,  prohibiting  solicitation  of  orders  for  in- 
toxicating liquors  in  State,  although  seller  and  liquor  are  in  another 
State,  is  not  void  as  regulation  of  commerce;  Cincinnati  etc.  R.  Co.  v. 
Commonwealth,  126  Ky.  567,  104  S.  W.  394,  fact  that  liquor  in  State 
is  taken  to  point  without  and  shipped  to  consignee  within  State  does  not 
deprive  it  of  protection  of  commerce  clause;  State  v.  Intoxicating 
Liquors,  106  Me.  140,  20  Ann.  Oa«.  668,  29  L.  R.  A.  (N.  S.)  746,  76 
Atl.  266,  where  consignee  surrenders  bill  of  lading  and  receipts  for 
interstate  shipment  of  intoxicating  liquor,  such  liquor  is  subject  to 
seizure,  although  part  of  it  remains  in  custody  of  carrier;  Stale  v. 
Intoxicating  Liquors,  102  Me.  394,  395,  396,  397,  120  Am.  St  Sep.  504, 
67  Atl.  316,  317,  interstate  shipment  of  intoxicating  liquors  is  not  sub- 
ject to  seizure  under  State  prohibitory  law  until  after  delivery  to  con- 
signee; Commonwealth  v.  People's  Express  Co.,  201  Mass.  574,  131 
Am.  St.  Bep.  416,  88  N.  E.  423,  statute  of  1906  prohibiting  transported 
tion  of  intoxicating  liquors,  except  by  railroad  or  street  railway,  into 
cities  of  certain  classes  without  permit,  applies  only  to  intrastate  com- 
merce and  is  valid;  Rosenberger  v.  Pacific  Express  Co.,  258  Mo.  110, 
167  S.  W.  432,  carrier  is  not  liable  for  conversion  of  goods  received  for 
interstate  shipment  and  returned  to  place  of  origin  with  offer  to  return 
to  shipper  upon  payment  of  return  charges,  where  statute  prevents 
delivery  to  consignee  without  payment  of  heavy  occupation  tex; 
Fehrenbach  Wine  &  Liquor  Co.  v.  Atchison  etc.  Ry.  Co.,  182  Mo.  App. 
9,  167  S.  W.  633,  6  N.  C.  C.  A.  738,  carrier  is  liable  as  insurer  of 
intoxicating  liquors  illegally  seized  by  Federal  officers;  Harris  v. 
Southern  Ry.  Co.,  100  S.  E.  476,  85  S.  E.  160,  where  passenger's  trunk 
put  off  of  train  in  evening  is  not  called  for  until  morning,  reasonable 
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time  has  not  elapsed  so  as  to  ehange  carrier's  liability  for  loss  by  fire 
from  that  of  carrier  to  warehouseman;  Atkinson  v.  Southern  Express 
Co.,  94  S.  C.  449,  48  L.  R.  A.  (N.  8.)  34,  78  S.  E.  518,  holding  Criminal 
Code  of  1912  prohibiting  importation  of  intoxicating  liquor  for  personal 
use  of  consignee,  void  when  enacted,  is  not  validated  by  enactment  of 
Webb-Kenyon  Act  of  1913,  and  enjoining  express  company  from  en- 
forcing order  to  refuse  to  receive  such  shipment;  State  v.  J.  W.  Kelly 
&  Co.,  123  Tenn.  565,  566, 133  S.  W.  1013,  quashing  indictment  charging 
violation  of  act  of  1909  prohibiting  sale  of  liquor  within  four  miles  of 
sehoolhouse,  where  act  completing  sale  is  delivery  to  interstate  carrier 
placing  liquor  under  protection  of  commerce  clause;  Gault  Lumber  Co. 
V.  Atchison  ete.  Ry.  Co.,  37  Okl.  26,  130  Pac.  292,  last  connecting  ear- 
ner of  interstate  shipment  may  collect  demurrage  due  on  foreign  cars 
in  its  possession  used  in  transporting  interstate  shipments;  0.  F.  Haley 
Co.  V.  State,  34  Okl.  302,  125  Pao.  737,  interstate  shipment  of  intoxi- 
cating liquor  into  Indian  Territory  in  violation  of  act  of  1895  is  not 
protected  from  State  seizure;  Blunk  v.  Waugh,  32  Okl.  622,99 
If.  R.  A.  (N.  8.)  1093,  122  Pao.  720,  quashing  writ  of  replevin  to  recover 
possession  of  intoxicating  liquors  from  trespasser,  where  purpose  of 
recovery  is  to  engage  in  business  in  violation  of  State  laws;  Gulf  etc. 
Ry.  Co.  Y.  State  ex  rel.  CaldweU,  28  Okl.  756,  86  L.  R.  A.  (N.  S.)  456, 
116  Pac.  177,  densring  injunction  to  prevent  interstate  carrier  from  re- 
ceiving intoxicating  liquors  without  State  for  transportation  to  points 
within  State  for  use  in  violation  of  State  laws;  St.  Louis  etc.  R.  Co. 
V.  State,  26  Okl.  302, 109  Pac.  231,  holding  State  cannot  seize  interstate 
shipment  of  liquor  before  delivery  to  consignee;  High  v.  State,  2  Okl. 
Cr.  172,  28  L.  R.  A.  (N.  S.)  162,  101  Pac.  119,  holding  consignee  may 
convey  interstate  shipment  of  liquor  from  depot  to  his  home  and  re- 
versing conviction  under  prohibition  ordinance  of  State  Constitution  for 
conveyance  of  liquor  from  one  point  in  State  to  another;  Hudson  v. 
State,  2  Okl.  Cr.  186,  101  Pac.  279,  interstate  shipment  of  intoxicating 
liquor  imported  into  State  for  personal  use  oT  consignee  is  protected 
from  State  seizure  until  after  delivery  to  consignee;  McCord  v.  State, 
2  Okl.  Cr.  228,  101  Pac.  285,  reversing  conviction  for  conveying  inter- 
state shipment  of  intoxicating  liquor  from  railroad  station  to  home  of 
consignee;  Schwedes  v.  State,  23  Okl.  93,  1  Okl.  Cr.  249,  99  Pac.  805, 
806,  and  Schwedes  v.  State,  1  Okl.  Cr.  664,  665, 104  Pac.  767,  both  hold- 
ing State  cannot  interfere  with  interstate  shipment  of  intoxicating 
liquor  to  person  for  his  own  use;  dissenting  opinion  in  Commonwealth 
V.  People's  Express  Co.,  201  Mass.  577,  131  Am.  St.  Rep.  416,  88  N.  E. 
424,  majority  holding  statute  of  1906  prohibiting  transportation  of  in- 
toxicating liquors,  except  by  railroad  or  street  railway,  into  cities  of 
certain  classes  without  permit,  applies  only  to  intrastate  commerce,  and 
is  valid;  dissenting  opinion  in  Pfeifer  &  Co.  v.  Israel,  161  N.  C.  417, 
77  S.  E.  424,  majority  holding  notes  given  in  State  for  whisky  unlaw- 
fully sold  by  agent  of  nonresident  seller  are  not  enforceable. 
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Explained  in  State  y.  Panhley,  108  Me.  412,  414,  415,  416,  87 
If.  R.  A.  (K.  8.)  444,  81  Atl.  485,  486,  holding  consignee's  signing  re- 
ceipt and  paying  express  charges,  bnt  asking  company  to  keep  plickage 
until  he  finds  ont  whether  it  is  his  did  not  amount  to  constructive  deliv- 
ery of  interstate  shipment  of  intoxicating  liquors,  and  seizure  seven 
hours  later  by  State  is  void;  State  v.  Intoxicating  Liquors,  104  Me.  465, 
466,  28  L.  R.  A.  (K.  8.)  1020,  72  Atl.  332,  333,  holding  proof  of  construc- 
tive delivery  was  insufficient  and  interstate  shipments  of  liquors  seized 
at  freight  station  were  within  protection  of  commerce  cLuse. 

Distinguished  in  State  v.  Atlantic  Coast  Line  R.  Co.,  56  Fla.  662,  82 
L.  R.  A.  (N«  8.)  639,  47  South.  984,  upholding  demurrage  rule  8  of  rail- 
road commission  making  earner  Uable  to  shipper  in  sum  of  one  dollAr 
per  day  for  unlawful  detention  of  loaded  cars;  Southern  Express  Co. 
T.  SottUe  Bros.,  134  Oa.  43,  28  K  R.  A.  (N.  8.)  189,  67  6.  E.  415,  seizure 
of  int^tate  shipment  of  intoxicating  liquor  stored  in  warehouse  of 
carrier,  even  though  law  may  be  invalid,  relieves  carrier  from  liability 
where  notice  is  given  by  carrier  to  consignor  in  time  to  bring  action 
for  recovery  of  goods;  State  ▼.  Eighteen  Casks  of  Beer,  24  Okl.  789, 
791,  797,  798,  26  L.  R.  A.  (K.  8.)  492,  104  Pao.  1094,  1096,  1097,  1098, 
State  may  seize  interstate  shipment  of  intoxicating  liquor  in  possession 
of  consignee  having  intention  of  selling  same  in  violation  of  State  laws. 

Mere  Placing  of  Interstate  sMpment  of  Intoxicating  liavor  in  ware- 
house to  await  delivery  to  consignee  does  not  constitate  aRival  wltbln 
meaning  of  Wilson  Actt 

Approved  in  Toole  v.  State,  170  Ala.  48,  54  South.  197,  beer  kept 
in  storage  after  its  arrival  for  purpose  of  sale  contrary  to  State  law 
by  agent  of  shippers  retaining  jus  disponendi  is  subject  to  seizure; 
Friedman  ft  Co.  v.  State,  37  Okl.  168,  131  Pac.  531,  affirming  judgment 
of  confiscation  of  interstate  shipment  of  intoxicating  liquor  shipped  to 
fictitious  consignee  to  evade  State  prohibition  laws;  St.  Louis  etc.  R. 
Co.  V.  State,  26  Okl.  74,  30  L.  R.  A.  (N.  8.)  137,  107  Pac.  934,  order  of 
State  corporation  commission  requiring  allowance  of  ten  days  tre^ 
storage  of  less  than  carload  shipments  to  consignees  more  than  five 
miles  from  railroad  is  void  as  in  conflict  with  act  of  Congress  of  1906, 
and  as  burden  on  interstate  commerce. 

What    terminates    interstate    transportation  of   liquor.    Note,  U 
L.  R.  A.  (K.  8.)  551. 

Liability  of  carrier  for  goods  taken  from  its  possession  by^  seizure 
under  police  ionizations.    Note,  19  Ann.  Oas.  588. 

208  n.  8.  278-283^  51  li.  Ed.  181»  27  Sop.  Ot  10^  O.  H.  NICHOLS  LUM- 
BSB  OO.  V.  7BAN80K. 

Allegatton  that  plalntur  Is  resident  of  State  of  Wartitngten  and  citlnB 
of  Sweden  shows  natlonaUty  of  pUlntUf  and  is  soAcient  to  snalala  Jnla- 
dieUoB  of  Federal  court 
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Approved  in  Chicago  etc.  Ry.  Co.  v.  Stephens,  218  Fed.  538,  134 
C.  C.  A.  263,  in  action  against  railroad  by  citizen  of  Tennessee,  allega- 
tion that  railroad  is  citizen  of  Arkansas  without  allegation  that  it  was 
organized  as  corporation  under  Arkansas  laws,  is  insufficient;  Mahon- 
ing Valley  Ry.  Co.  v.  O'Hara,  196  Fed.  947,  948,  116  C.  C.  A.  495,  aver- 
ment  that  plaintiff  is  citizen  of  Ireland  is  sufficient  allegation  that  plain- 
tiff is  alien  to  show  jurisdiction  of  Federal  court  in  action  against  street 
railway  in  Ohio. 

Court  may  resort  to  certiilcate  to  determine  when  and  how  question  of 
Jurisdiction  wis  raised,  but  not  for  purpose  of  supMring  elements  of  de- 
cision wliich  could  not  be  considered  in  action  at  law  without  bill  of 
exceptions. 

Approved  in  Frederic  L.  Qrant  Shoe  Co.  ▼.  W.  M.  Laird  Co.,  212 
n.  S.  447,  53  L.  Ed.  598,  29  Sup.  Ct.  332,  holding  statutory  period,  under 
Rev.  Stats.,  §  1008,  for  bringing  writ  of  error  is  two  years,  not  thirty 
days,  and  bill  of  exceptions  was  not  necessary  where  it  would  have 
added  nothing  to  what  was  apparent  on  face  of  record ;  Chicago  v.  Mills, 
204  U.  S.  326,  51  L.  Ed.  508,  27  Sup.  Ct.  286,  failure  of  certificate  of 
Federal  Circuit  Court  to  show  nature  of  jurisdictional  question  on 
direct  appeal  to  Supreme  Court  does  not  defeat  jurisdiction  of  latter 
court,  where  examination  of  record,  aided  by  opinion,  shows  nature 
of  question  decided. 

203  U.  8.  284-296,  51  L.  Ed.  184,  27  Sup.  Ot.  100,  MABTIN  r.  PITTSBUBO 
*  LASS  EBIE  B.  E.  00. 

Statute  limiting  rifi^t  of  recovery  of  certain  persons  does  not  deprlre 
person  of  vested  rigbt  of  property. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  76,  59 
L.  Ed.  1210,  35  Sup.  Ct.  678,  Missouri  statute  of  1907  requiring  rail- 
roads to  maintain  ditches  along  right  of  way  and  to  provide  means 
for  passing  water  under  embankments,  does  not  deprive  railroad  of 
l^ght  of  way;  Simpson  v.  Shepard,  230  U.  S.  408,  Ann.  Oba.  1916A,  18, 
48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1545,  33  Sup.  Ct.  729,  in  absence 
of  congressional  action  State  may  prescribe  reasonable  maximum  intra- 
state rates  for  interstate  carrier;  Southern  Ry.  Co.  v.  Howard,  1  Tenn. 
Civ.  611,  and  Mondou  v.  New  York  etc.  R.  R.  Co.,  223  U.  S.  60,  38 
L.  B.  A.  (N.  8.)  44,  56  L.  Ed.  846,  32  Sup.  Ct.  169,  1  N.  C.  C.  A.  884, 
both  upholding  Federal  Employers'  Liability  Act  of  1908;  Kelley  v. 
Great  Korthem  Ry.  Co.,  152  Fed.  216,  upholding  Federal  Employers' 
liability  Act  of  1906 ;  Western  Indemnity  Co.  v.  Pillsbury,  170  Cal.  696, 
151  Pac.  402,  upholding  Workmen's  Compensation  Act  of  1913;  Hooker 
T.  Boston,  209  Mass.  605,  Ann.  Oaa.  1912B,  669,  95  N.  E.  947,  in  absence 
of  provision  in  interstate  commerce  law  as  to  passengers'  baggage, 
filing  and  posting  of  schedule  limiting  liability  does  not  make  such  limi- 
tation pairt  of  contract  of  transportation  binding  on  carrier  having  no 


203  U.  S.  284r-296       NOTES  ON  U.  S.  REPORTS.  802 

knowledge  thereof;  Sonsmitli  v.  Pere  Marquette  R.  Co.,  173  Mich.  77, 
86,  138  N.  W.  356,  369,  upholding  act  of  1909  withdrawing  from  car- 
rier defenses  of  fellow-servant,  assumed  risk,  and  contributory  n^li- 
gence  in  actions  for  injuries  to  servants;  Cunningham  v.  Northwesteru 
Improvement  Co.,  44  Mont.  216,  119  Pac.  564,  1  N  C.  C.  A.  741,  law 
of  1909  providing  scheme  for  industrial  insurance  for  persons  engaged 
in  coal  mining  within  State  is  not  void  as  denying  right  of  jury  trial; 
Miller  v.  Chicago  etc.  R.  Co.,  85  Neb.  466,  123  N.  W.  452,  holding  acte 
of  Congress  r^nlating  interstate  commerce  did  not  supersede  State 
constitutional  inhibition  against  limitation  of  liability  by  carrier;  De 
Rochemont  v.  New  York  Cent.  etc.  R.,  75  N.  H.  160,  189  Am.  St  Rep. 
67a.  29  L.  R.  A.  (N.  S.)  529,  71  Atl.  869,  freight-cars  of  interstate  rail- 
road not  in  actual  use  may  be  attached;  Sexton  v.  Newark  District 
Telegraph  Co.,  84  N.  J.  L.  93,  86  Atl.  454,  3  N.  C.  C.  A.  676,  upholding 
State  Employers'  Liability  Act  of  1911  modifying  or  abolishing  common- 
law  defenses  in  actibns  for  injuries;  Atchison  etc.  Ry.  Co.  v.  Rodgers, 
16  N.  M.  132,  113  Pac.  809,  State  statute  of  Kansas  of  1901  restricting 
right  of  earner  to  limit  liability  upon  interstate  shipment  is  not  super- 
seded by  act  of  Congress  of  1906,  known  as  Hepburn  Act;  State  v. 
Creamer,  85  Ohio  St.  397,  39  L.  R.  A.  (N.  S.)  694,  97  N.  E.  606, 1 
N.  C.  C.  A.  38,  upholding  102  Ohio  Laws,  p.  524,  creating  State  insur- 
ance fund  for  benefit  of  injured  and  dependents  of  killed  employees; 
Frank  A.  Graham  Ice  Co.  v.  Chicago  etc.  R.  Co.,  153  Wis.  167,  140 
N.  W.  1102,  laws  of  1907  and  of  1909  providing  for  recovery  of  excess 
freight  charges  paid  to  railroad  are  not  void  as  denying  right  of  jnr>' 
trial;  dissenting  opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207 
U.  S.  528,  535,  52  L.  Ed.  821,  324,  28  Sup.  Ct.  141,  majority  holding 
Employers'  Liability  Act  of  1906  embracing  subjects  beyond  power  of 
Congress  inseparably  blended  with  subjects  within  its  jurisdiction  is 
void. 

Federal  Employers'  Liability  Act.    Note,  47  L.  R.  A.  (N.  8.)  43. 

Clasfliflcation  of  railway  postal  derks  with  railroad  employees  does  v^ 
deprive  tliem  of  equal  protection  guaranteed  by  Fonrteenth  Amendment. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Melton,  218  U.  S.  55,  54 
L.  Ed-  929,  30  Sup.  Ct.  676,  employers'  liability  statute  of  Indiana  of 
1893  is  not  void  under  equal  protection  clause  of  Fourteenth  Amend- 
ment because  it  subjects  railroads  to  special  rule  as  to  doctrine  o^ 
fellow-servant ;  Atchison  etc.  Ry.  Co.  v.  Sowers,  213  U.  S.  70,  53  I*.  ^' 
702,  29  Sup.  Ct.  397,  action  for  personal  injuries  sustained  in  Ne^^' 
Mexico  may  be  maintained  in  Texas  courts  subject  to  conditions  inJ- 
posed  by  territorial  act  of  1903,  notwithstanding  that  act  required  s«^^ 
actions  to  be  brought  in  territorial  court;  Tennessee  Coal  etc.  B.  ^' 
V.  George,  11  Ga.  App.  229,  75  S.  E.  570,  action  for  personal  injuries 
sustained  by  railroad  engineer  in  Alabama  may  be  brought  in  Georgia 
court,  where  right  of  action  is  based  on  section  3910,  Alabama  Code 
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of  1907,  notwithstanding  limitation  in  Code  that  all  such  actions  must 
be  brought  in  Alabama. 

Duty  and  liability  of  carrier  of  passengers  to  postal  clerk.    Note, 

11  Ann.  Oas.  883. 
Carrier's   liability  for   injury    to  mail    clerk.    Note,  26  L.  B.  A. 
(N.  S.)   1059. 

Statote  giving  same  rlj^t  of  recoTery  to  persons  employed  in  and 
about  railroad  as  to  employees  is  not  void  as  delegation  of  power  of  Oon- 
gress  to  estaUish  postofllces  and  postroads  or  as  interfeience  witli  inter- 
state commeice. 

Approved  in  Smith  v.  Atchison  etc.  Ry.  Co.,  194  Fed.  81, 114  C.  C.  A. 
157,  Oklahoma  statute  of  1909  requiring  railroad  to  use  ordinary  dili- 
gence for  safe  carriage  of  passengers  without  reward  does  not  apply 
to  employee  traveling  on  pass  signing  waiver  of  liability  for  injuries; 
Weir  V.  Rountree,  173  Fed.  780,  97  C.  C.  A.  500,  under  statute  of  Kansas 
of  1901,  making  railroad  liable  for  injuries  to  persons  or  property 
through  its  negligence,  and  prohibiting  contracts  exempting  it  from  such 
liability,  contract  of  agent  of  express  company  assuming  risk  of  injuries 
received  while  riding  in  express-cars  on  railroad,  and  ratifying  con- 
tract of  express  company  to  save  railroad  harmless  from  liability  is  no 
defense  to  action  for  his  death;  Wright  v.  Adams  Express  Co.,  230  Pa. 
640,  643,  79  Atl.  762,  763,  holding  Pennsylvania  rule  that  carrier  cannot 
limit  liability  for  negligence  applies  to  commerce  between  Pennsylvania 
and  other  States;  dissenting  opinion  in  Commonwealth  v.  People's  Ex- 
press Co.,  201  Mass.  578,  181  Am.  St.  Bep.  416,  88  N.  E.  425,  majority 
holding  statute  of  1906  prohibiting  transportation,  except  by  railroad 
or  street  railway,  of  intoxicating  liqiiors  into  cities  of  certain  classes 
applies  only  to  intrastate  commerce  and  is  valid. 

State  regnilation  of  relations  between  interstate  railroads  and  their 
employees.    Note,  15  L.  R.  A.  (N.  8.)  134. 

Wltetiter  rallwmj  postal  clerk  is  passenger  or  wbethar  Ids  riglit  of  re- 
covery is  limited  by  State  statute  is  not  Federal  question. 

Approved  in  Washington  etc.  Ry.  Co.  v.  Downey,  236  U.  S.  194,  69 
L.  Ed.  534,  35  Sup.  Ct.  406,  in  action  under  Federal  Employers'  Lia- 
bility Act  of  1906,  void  as  to  States,  but  not  as  to  territories,  where 
accident  occurred  in  District  of  Columbia,  Federal  Supreme  Court  has 
no  jurisdiction  to  review  judgment  of  Court  of  Appeals  of  District 
under  Judicial  Code,  §  250;  Lasater  v.  St.  Louis  ete.  Ry.  Co.,  177  Mo. 
App.  539,  160  S.  W.  819,  holding  railway  mail  clerk  is  passenger  within 
Revised  Statutes  of  1909  giving  right  of  action  for  death  of  passenger 
resulting  from  negligent  operation  of  train. 

203  U.  8.  296-810,  61  L.  Bd.  192,  27  Sup.  Ot.  79,  NATIONAL  UVB  8TO0K 

BANK  T.  FIB8T  NAT.  BANBL 

Writ  of  error,  not  appeal,  is  proper  metbod  to  review  Jndgment  in., 
action  at  law  without  Jury  in  Supreme  Oonrt  of  territory. 
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Approved  in  Southern  Pine  Lumber  Co.  v.  Ward,  208  U.  S.  136, 138, 
62  L.  Ed.  426,  427,  28  Sup.  Ct.  239,  decree  of  Supreme  Court  of  terri- 
tory of  Oklahoma  affirming  decree  of  trial  court  setting  aside  sale  under 
attachment  proceedings  and  directing  enforcement  of  trust  deed,  is 
reviewable  by  Federal  Supreme  Court  only  by  appeal. 

Indorsement  and  delivery  of  note  secured  by  diattel  mortgage  tnitf- 
teni  mortgage. 

Approved  in  Lipscomb  v.  Talbott,  243  Mo.  31, 147  S.  W.  806,  holding 
transfer  of  debt  secured  by  mortgage  on  real  property  carries  assign- 
ment of  mortgage. 

Bights  of  chattel  mortgagee  over  property  after  its  removal  to  aaothsr 
State  are  determined  by  law  hy  8t4te  in  which  property  was  at  time  it  ww 
mortgaged. 

Distinguished  in  Potter  Mfg.  Co.  v.  Arthur,  220  Fed.  845,  Asm,  Otf. 
1916A,  1268, 136  C.  C.  A.  589,  where  machine  sold  and  delivered  f.  o.  b. 
Indianapolis  with  reservation  of  title  in  seller  until  paid  for  was  simul- 
taneously shipped  to  Ohio  where  it  remained  until  buyer  became  bank- 
rupt, necessity  of  recording  contract  was  not  governed  by  Indiana 
laws,  but  by  Ohio  General  Code,  §  8568. 

Bights  of  assignee  of  mortgagor  as  against  subsequent  bona  fide 
purchasers  or  encumbrancers  relying  on  apparent  dischaiige. 
Note,  16  L.  B  A.  (N.  S.)  1034. 

203  XT.  a  811-323,  61  Ii.  Bd.  lOB,  27  Sup.  Ot  83,  BCEBOANTILS  TKTJ8T 
ft  D.  OO.  V.  OOLX7BCBTT8. 

Federal  court  has  jnrisdictioii  to  determine  whether  subsequent  le£^ 
tatlon  impairs  contract  obligation  of  municipal  ordinance. 

Approved  in  The  Fair  v.  Kohler  Die  etc.  Co.,  228  U.  8.  26,  57  L.  Ed. 
718,  33  Sup.  Ct.  410,  suit  for  infringement  of  patent  is  one  under  patent 
laws  and  Federal  court  has  jurisdiction ;  Grand  Trunk  Western  By<  ^' 
V.  South  Bend,  227  U.  S.  556,  44  L.  B.  A.  (N.  S.)  405,  67  L.  Ed.  641f 
33  Sup.  Ct.  303,  ordinance  of  South  Bend  permitting  railway  to  lay 
double  track  through  street,  availed  of  as  to  part  of  distance  is  vali^^ 
and  no  right  to  alter  or  repeal  having  been  reserved,  subsequent  ordi- 
nance repealing  franchise  for  double  track  is  void;  Southern  Bell  T^^' 
&  Tel.  Co.  V.  Birmingham,  211  Fed.  711,  city  ordinance  repealing  P^^^ 
ordinance  fixing  rates  without  substituting  other  rates  or  restricting 
right  of  company  to  fix  rates,  is  not  void  as  impairment  of  contract; 
Washington-Oregon  Corp.  v.  Chehalis,  202  Fed.  594,  provision  in  ordi- 
nance granting  franchise  to  water  company  and  contracting  ^^^ 
hydrants,  not  to  receive  water  supply  from  other  person  or  corpor*" 
tion,  does  not  preclude  city  from  constructing  water  system  of  its  own 
during  term;  Denver  v.  New  York  Trust  Co.,  187  Fed.  894,  110  C  C  A. 
24,  charter  amendment  authorizing  election  to  vote  bonds  for  constrac- 
tiOQ  of  waterworks  before  end  of  franchise  term  of  water  comp>^^ 
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18  void  as  impairment  of  eontraet  to  purchase  waterworks  at  end  of 
term  or  renew  franchise  for  twenty  years;  American  TeL  &  Tel.  Co.  v. 
New  Decatnr,  176  Fed.  136,  138,  1^,  ordinance  repealing  prior  ordi- 
nance granting  franchise  to  telephone  company  and  ordering  it  to 
remove  poles  from  streets  is  not  impairment  of  obligation  of  contract 
giving  Federal  court  jurisdiction. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Con* 
stitution  against  im]>airment  of  obligation  of  contracts.  Note^ 
12  Ann.  Oaa.  604. 

Power  of  municipality  in  absence  of  express  authority  to  grant 
street  franchises.    Note,  22  L.  R.  A.  (N.  8.)  983. 

Power  of  State  to  annul  its  contract  by  l^slative  act.  Note,  Ann. 
Oaa.  1915B,  187. 

Nullification  or  breach  of  State  contract  as  impairment  of  obliga- 
tion of  contract.    Note,  46  L.  B.  A.  (N.  8.)  728. 

Bight  of  municipality  to  establish  competing  water  plant.  Note, 
L.  B.  A.  19160,  447,  448. 

Miscellaneous.    Cited  in  Mercantile  Trust  etc.  Co.  v.  Columbus,  161 
Fed.  136,  reciting  histoxy  of  litigation. 

208  TT.  B.  323-886,  61  £.  Ed.  204,  27  Bop.  Ot  87,  8B0UBITT  TBU8T  * 
8.  V.  CO.  ▼.  I^BXIiroTON. 

Taaspayer  must  be  given  hearing  before  special  assessment  of  back 
taxes  can  be  enforced. 

Approved  in  Coe  v.  Armour  Fertilizer  Works,  287  U.  S.  425,  69  L.  Ed. 
1082,  35  Sup.  Ct.  625,  Florida  statute  of  1909  allowing  execution  to 
issue  against  stockholder  without  notice  after^retum  of  "no  property'' 
upon  execution  against  corporation,  is  void;  Kentucky  Union  Co.  v. 
Kentucky,  .219  U.  S.  154,  66  L.  Ed.  166,  .31  Sup.  Ct.  171,  Revenue  and 
Taxation  Act  of  Kentucky  of  1906,  requiring  owners  to  register  lands 
and  pay  taxes  thereon,  and  forfeiting  lands  for  noncompliance  after 
judicial  proceeding,   does   not   deny   owner   of  property   without    due 
process;  Louisville  etc.  R.  R.  Co.  v.  Central  Stock  Yards  Co.,  212 
U.  6.  144,  68  li.  Ed.  446,  29  Sup.  Ct.  246,  provision  of  Kentucky  Con- 
stitution, §§  213,  214,  requiring  carrier  to  deliver  cars  to  connecting 
carrier  without  adequate  protection  for  their  return,  or  compensation 
for  their  use,  is  taking  of  property  without  due  process;   Londoner 
V.  Denver,  210  U.  S.  386,  62  L.  Ed.  1112,  28  Sup.  Ct.  708,  assess- 
ment ordinance  for  street  paving  enacted  without  giving  land  owner 
ri^ht  to  be  heard  is  denial  of  due  process;  Central  of  Georgia  Ry. 
Co.  v.  Wright,  207  U.  S.  138,  12  Ann.  Oaa.  468,  62  L.  Ed.  142,  28  Sup. 
Ct.  47,  provisions  of  Georgia  Political  Code,  §§  804,  879,  not  allow- 
ing taxpayer  opportunity  to  be  heard  as  to  valuation  of  property  not 
returned  l^  him,  is  denial  of  due  process;  Central  of  Georgia  Ry.  v. 
Geoxgia  B.  B.  Commission,  215  Fed.  426,  statute  of  Georgia  1910  not 
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requiring  railroad  commission  to  give  notice  and  hearii\g  of  proceeding 
to  change  intrastate  freight  classification  so  as  to  reduce  rates  does  not 
constitute  due  process,  although  commission  in  fact  gave  notice;  Jack- 
son Lumber  Go.  v.  McCrimmon,  164  Fed.  762,  Florida  laws  of  1907 
providing  for  assessment  of  taxes  for  three  years  previous  on  property 
escaping  taxation  and  giving  notice  by  publication  of  meeting  of  com- 
missioners to  hear  complaints  and  receive  testimony  as  to  value  of  prop- 
,erty  affords  opportunity  to  be  heard,  and  sale  of  property  for  unpaid 
taxes  levied  on  such  assessment  is  not  void;  Shippen  Bros.  Lumber 
Co.  V.  Elliott,  134  Ga.  702,  68  S.  E.  510,  provision  of  town  charter 
authorizing  mayor  and  council  to  assess  valuation  of  unretumed  prop- 
erty without  giving  owner  hearing  on  question  of  value  is  void;  Sears 
V.  Vary,  208  Mass.  211,  94  N.  E.  468,  dismissing  petition  to  abate  tax 
levied  upon  personalty  by  assessors  under  Revised  Laws,  c.  12,  §47, 
upon  finding  on  hearing  under  section  77  that  there  was  no  reasonable 
cause  for  delay  in  making  return;  State  v.  Gudahy  Packing  Co.,  103 
Minn.  427,  115  N.  W.  1041,  property  owner  having  right  to  appear  be- 
fore board  of  equalization  under  laws  of  1905  is  not  denied  property 
without  due  proeesa  by  assessment  of  taxes  on  full  value  of  property; 
State  V.  Several  Parcels  of  Land,  83  Neb.  17,  119  N.  W.  22,  taxpayer 
having  opportunity  before  amount  of  taxes  is  finally  fixed  to  show  board 
of  equalization  that  assessment  is  arbitrary  cannot  complain  that  prop- 
erty is  taken  without  due  process,  because  of  irregularity  in  notice  of 
meeting;  Tennessee  Fertilizer  Co.  v.  McFall,  128  Tenn.  656,  163  S.  W. 
809,  taxpayer  participating  in  assessment  proceedings  oannot  complain 
that  statute  of  1907.  gives  insufficient  notice;  dissenting  opinion  in 
People  ex  rel.  State  Board  of  Equalization  v.  Pitcher,  56  Colo.  431,  435, 
138  Pac.  538,  539,  majoi^ty  upholding  laws  of  1911  allowing  tax  com- 
mission to  change  valuation  of  property  in  county  without  notice. 

Right  of  taxpayer  to  notice  and  opportunity  to  be  heard  on  assess- 
ment for  taxation  of  omitted  property.  Note,  12  Ann.  Oas.  468, 
469. 

Validity  of  statute  subjecting  to  doom  of  assessor  a  taxpayer  fail- 
ing to  furnish  list  of  property.    Note,  24  K  B.  A.  (N.  S.)  889. 

Miscellaneous.  Cited  in  Bell's  Trustee  v.  City  of  Lexington,  124  Ky. 
464,  99  S.  W.  345,  denying  recovery  of  ten  per  cent  damages  upon  judg- 
ment of  Circuit  Court  affirmed  by  State  Supreme  Court  upon  super- 
sedeas bond  in  action  to  enjoin  collection  of  taxes  as  section  764,  Civil 
Code  oi  Practice  of  1902,  applies  only  to  judgments  for  payment  of 
money. 

208  17.  8.  336-347,  61  L.  Ed.  209,  27  Sup.  Ot.  90,  MISSISaiPFI  RAILBOAP 
COMMISSION  ▼.  HiLINOIS  CENTRAL  B.  B.  CO. 

Suit  against  State  railroad  commission  Is  not  suit  aifiinat  State. 
Approved  in  Hopkins  v.  Clemson  Agricultural  College,  221  U.  S.  644, 
35  L.  R.  A.  (N.  S.)  243,  56  L.  Ed.  895,  31  Sup.  Ct.  654,  agricultural  col* 
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l^e  may  be  sued  for  damages  caused  by  erection  of  dike,  but  as  dike 
is  on  land  of  State  it  is  necessary  party  to  suit,  and  in  absence  of  con- 
sent to  be  sued,  court  cannot  decree  removal  of  dike;  Prentis  v.  Atlantic 
Coast  Line  Co.,  211  U.  S.  231,  53  L.  Ed,  160,  29  Sup.  Ct.  67,  suit  to 
enjoin  railroad  commission  from  enforcing  confiscatory  rates  is  not  suit 
against  State;  Ex  parte  Toung,  209  U.  S.  155,  14  Ann.  Cas:  764,  13 
L.  R.  A.  (N.  S.)  932,  52  L.  Ed.  727,  28  Sup.  Ct.  441,  holding  Federal 
court  may  enjoin  State  ofiicer  from  enforcing  void  rate  statute,  and 
refusing  to  discbarge  on  habeas  corpus  attorney  general  of  Minnesota 
committed  for  contempt  in  disregarding  injunction;  Central  of  Georgia 
Ry.  Co.  V.  Railroad  Commission,  161  Fed.  968,  suit  to  enjoin  commissibn 
from  enforcing  Alabama  rate  statutes  of  1907,  alleged  to  be  eonfiseatory, 
is  not  suit  against  State;  Consolidated  Gas  Co.  v.  New  York,  157  Fed. 
882,  suit  against  attorney  general  to  restrain  enforcement  of  Now  Yorl 
statute  of  1905  establishing  gas  rates  alleged  to  be  confiscatory,  is  not 
suit  against  State;  Central  of  Georgia  Ry.  Co.  v.  McLendon,  157  Fed. 
967,  suit  against  railroad  commission  in  Federal  court  to  enjoin  enforce- 
ment of  order  establishing  rates  alleged  to  be  confiscatory,  is  not  suit 
against  State;  Southern  Ry.  Co.  v.  McNeill,  155  Fed.  774,  suit  against 
North  Carolina  corporation  commission  and  attorney  general  to  restrain 
enforcement  of  railroad  rate  statute  of  1907  is  not  suit  against  State; 
Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission,  155  Fed.  809,  en- 
joining State  officers  from  enforcing  Alabama  statutes  of  1907  forfeit- 
ing railroad's  right  to  do  business  in  State  in  consequence  of  suit  in 
Federal  court,  and  establishing  maximum  passenger  and  freight  rates; 
Ex  parte  Fitzpatrick,  171  Ind.  560,  561,  86  N.  E.  966,  requiring  State 
board  to  pay  costs  of  unauthenticated  carbon  copies  of  opinions  of 
Supreme  and  appellate  courts  is  not  requiring  State  to  pay. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.    Note,  14  Ann.  Gas.  791. 

When  action  against  officers  deemed  against  State.    Note,  44  L.  B.  A. 
<N.  8.)  198. 

Sailroad  commission  Is  administrative  agencj,  not  court. 

Approved  in  Illinois  Cent.  R.  Co.  v.  Dodd,  105  Miss.  44,  49  L.  R.  A. 

(N.  S.)  565,  61  South.  744,  Mississippi  railroad  commission  is  not  court, 

.  and  Laws  of  1908,  c.  86,  giving  direct  appeal  to  Supreme  Court  is  invalid. 

Distinguished  in  Central  Vermont  Ry.  Co.  v.  Redmond,  189  Fed.  685, 

holding  public  service  commission  of  Vermont  is  not  court. 

Order  of  railroad  commlsBion  to  stop  Interstate  trains  at  points  having 
adequate  facilities  is  void  as  Interference  with  interstate  commerce. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Railroad  Commission,  237  U.  S. 
227,  59  L.  Ed.  930,  35  Sup.  Ct.  560,  Wisconsin  statute  of  1911,  requiring 
interstate  trains  to  stop  at  villages  of  specified  number  of  inhabitants 
without  regard  to  volume  of  business  is  void  as  burden  on  interstate 
commerce;  Kansas  City  Southern  Ry.  Co.  v.  Kaw  Valley  Drainage  Dis- 
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triet;  233  U.  S.  79,  68  L.  Ed.  859,  34  Sap.  Ct.  564,  order  of  State  court 
to  remove  bridge  over  which  interstate  trains  necessarily  pass  is  void; 
Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Cat.  1016A,  18,  48  L.  R.  A. 
(N.  S.)  1151,  57  L.  £d.  1542,  33  Snp.  Ct.  729,  in  absence  o£  congres- 
sional action  State  may  regalate  intrastate  rates  of  interstate  carriers 
although -relations  between  interstate  and  intrastate  rates  are  thereby 
disturbed ;  Hemdon  v.  Chicago  etc.  Ry.  Co.,  218  U.  S.  156,  54  L.  Ed.  977, 
30  Sup.  Ct.  633,  Missouri  statute  of  1907  requiring  interstate  trains  to 
stop  at  points  provided  with  adequate  facilities  is  void;  Southern  Ry. 
Co.  V.  King,  217  U.  S.  533,  54  K  Ed.  871,  30  Sup.  Ct.  594  (affirming 
160  Fed.  338,  87  C.  C.  A.  284),  under  laws  of  Georgia  requiring  in- 
validity of  statute  if  relied  on  to  be  alleged  by  special  plea  and  Federal 
Conformity  Act,  section  914,  Revised  Statutes,  interstate  railroad  was 
not  entitled  to  offer  evidence  that  Civil  Code  of  Georgia,  §  2222,  requir- 
ing  checking  of  speed  of  trains  at  crossings  was  invalid,  where  such 
objection  was  not  pleaded;  Atlantic  Coast  line  R.  R.  Co.  v.  Wharton, 
207  U.  S.  334,  335,  52  L.  Ed.  234,  28  Sup.  Ct.  121,  order  of  South  Caro- 
lina court  requiring  interstate  train  running  from  New  York  to  Tampa, 
Florida,  and  connecting  with  steamers  at  Havana,  to  stop  at  town  in 
South  Carolina  having  population  of  five  hundred  is  void;  Howard  v. 
Illinois  Central  R.  R.  Co.,  207  U.  S.  496,  52  L.  Ed.  308,  28  Sup.  Ct.  141, 
holding  void  Employers'  Liability  Act  of  1906;  Ohage  v.  Northern  Pae. 
Ry.  Co.,  200  Fed.  130,  118  C.  C.  A.  302,  where  adequate  local  facilities 
are  provided  regulation  of  railroad  that  limited  shall  not  engage  in 
local  traffic  is  valid ;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  191 
Fed.  764,  order  of  commission  requiring  railroad  to  stop  interstate 
trains  at  Union  station,  necessitating  running  of  its  trains  over  tracks 
of  another  road  with  heavy  curves  for  more  than  mile,  is  void;  Shepard 
V.  Northern  Pac.  Ry.  Co.,  184  Fed.  770,  acts  of  Minnesota  of  1907  re- 
ducing intrastate  passenger  fares  and  commodity  rates,  which  by  their 
necessary  effect  burden  interstate  commerce,  and  discriminate  between 
localities  in  Minnesota  and  adjoining  States,  are  void;  Zikos  v.  Oregon 
etc.  Nav.  Co.,  179  Fed.  903,  upholding  Federal  Employers'  Liability 
Act  of  1908  establishing  different  rules  and  measures  of  liability  from 
those  existing  under  State  laws  and  giving  right  of  recovery  in  case  of 
death  to  different  parties;  Dewberry  v.  Southern  Ry.  Co.,  175  Fed.  307, 
Federal  Employers'  Liability  Act  of  1908  supersedes  all  State  leg^sla-, 
tion  relating  to  injuries  or  death  of  employees  engaged  in  interstate 
commerce;  St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  346,  Missouri  acts 
of  1907  establishing  two-cent  passenger  fares  and  maximum  freight 
rates  are  void  as  confiscatory  upon  evidence  showing  that  none  of 
roads  can  earn  to  exceed  three  per  cent  net  income  on  intrastate  busi- 
ness; Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  Federal  Em- 
ployers' Liability  Act  of  1908  supersedes  all  State  legislation  r^ulatin^ 
relations  between  employers  and  employees  engaged  in  interstate  com- 
merce, and  employee's  right  of  action  for  injury  does  not  survive  his 
death;  Cole  v.  Atchison  etc.  Ry.  Co.,  92  Kan.  135,  139  Pac.  1178,  Fed* 
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eral  Employers'  Liability  Act  supersedes  State  legislation,  and  whether 
Federal  or  State  law^  is  applicable  depends  on  whether  employer  and 
employee  were  engaged  in. interstate  commerce  at  time  of  injury;  Illinois 
Cent.  R.  Co.  v.  Commonwealth,  164  Ky.  335,  157  S.  W.  689,  act  of  1912 
requiring  railroads  to  stop  all  passenger  trains  at  station  where  peni- 
tentiary is  located  is  void  in  so  far  as  it  requires  stopping  of  fast  in- 
terstate night  train  at  station  of  one  thousand  inhabitants  at  which 
three  trains  each  way  stop  daily;  Postal  Telegraph  Cable  Co.  v.  City 
of  Chieopee,  207  Mass.  350,  32  L.  R.  A-  (N.  S.)  997,  93  N.  E.  931,  ordi- 
nance adopted  under  authority  of  statute  requiring  tel^;raph  company 
licensed  to  erect  poles  in  street  to  allow  other  companies  to  put  wires 
thereon  for  reasonable  compensation,  and  city  to  put  wires  thereon  with- 
out charge  is  not  void  as  interference  with  interstate  commerce ;  Warner 
V.  St.  Louis  etc.  R.  Co.,  156  Mo.  App.  535,  137  S.  W.  278,  railway  regu- 
lations providing  one  train  daily  to  carry  stock  and  providing  for 
through  trains  from  division  points,  are  not  unreasonable  as  to  shipper 
at  point  where  train  is  scheduled  to  leave  at  6 :47  A.  M. ;  Missouri  etc. 
Ry.  Co.  V.  Town  of  Norfolk,  25  Okl.  333,  29  L.  B.  A.  (K.  S.)  169,  107 
Pac.  175,  reversing  order  of  corporation  commission  requiring  railroad 
to  stop  another  interstate  train  aaoh  way  at  certain  station,  where  rea- 
sonable facilities  are  provided;  State  ex  rel.  Great  Northern  Ry.  Co.  v. 
Public  Service  Commission,  81  Wash.  277,  142  Pac.  684,  upholding  order 
of  public  service  commission  requiring  interstate  train  of  railroad  hav- 
ing no  local  trains  to  render  adequate  local  service;  Chicago  etc.  R. 
Co.  V.  Railroad  C^nmnission,  152  Wia.  664,  665,  668,  140  N.  W.  300,  301, 
upholding  statute  of  1911,  requiring  railroad  to  maintain  station  at 
every  village  of  two  hundred  or  more  inhabitants,  and  to  stop  one  pas- 
senger train  each  way  daily  at  such  station ;  dissenting  opinion  in  Conn 
monwealth  v.  People's  Express  Co.,  201  Mass.  578,  181  Am.  St.  Bep. 
416,  88  N.  £.  425,  majority  holding  act  of  1906  prohibiting  transporta- 
tion  of  intoxicating  liquors  into  cities  of  certain  classes  without  per- 
mit, except  by  railroad  or  street  railway,  applies  only  to  intrastate 
shipments. 

Distinguished  in  Mobile  R.  R.  Co.  v.  Mississippi,  210  U.  S.  203,  62 
L.  Ed.  1024,  28  Sup.  Ct.  650,  decree  of  State  court  requiring  railroad 
to  construct  lines  within  State  in  accordance  with  charter  provisions 
and  directions  of  State  railroad  commission  is  not  interference  with  in- 
terstate conmierce  because  compliance  entails  expense  or  requires  exer- 
cise of  eminent  domain;  St.  Louis  etc.  R.  Co.  v.  Troy,  25  Okl.  751,  752, 
108  Pac.  754,  755,  upholding  order  of  corporation  commission  requiring 
interstate  railroad  to  stop  another  interstate  train  each  day  at  certain 
station  where  service  is  inadequate. 

Right  to  limit  speed,  or  require  stopping,  of  interstate  and  mail 
trains.    Note,  14  L.  B.  A.  (K.  S.)  293. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  7  Ann.  Gaa.  7. 
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203  U.  8.  347-358,  51  L.  Ed.  216,  27  Sup.  Ot.  96,  ALLEXt  ▼.  BILET. 

Statute  of  Kansas  reqnizliig  antbority  of  Tondor  to  sell  patent  rli^ts 
to  be  recorded  is  valid. 

Approved  in  Columbia  County  Bank  v.  Emerson,  86 -Ark.  159,  110 
S.  W.  214,  and  Ozan  Lumber  Co.  v.  Union  County  Nat.  Bank,  207  U.  S. 
254,  255,  52  L.  Ed.  106,  28  Sup.  Ct.  89,  both  upholding  Arkansas  statute 
requiring  notes  given  in  payment  for  patented  articles  to  state  that 
fact  and  permitting  defenses  to  be  made  to  such  notes  in  hands  of  third 
parties ;  Rogers  v.  State,  102  Ark.  320,  144  S.  W.  214,  upholding  act  of 
1909  requiring  peddlers  to  obtain  license;  United  Shoe  Mach.  (^o.  v. 
La  Chapelle,  212  Mass.  481,  Aim.  Oaa.  1913D,  715,  99  N.  E.  291,  mon- 
opoly in  shoe  machinery  is  within  inhibition  of  Federal  anti-trust  stat- 
ute of  1890,  though  formed  by  combination  among  owners  of  patents  of 
competing  devices;  In  re  Opinion  of  the  Justices,  193  Mass.  611,  81 
N.  E.  147,  State  has  power  to  pass  law  prohibiting  patentee  or  licensee 
of  patented  machine  from  leasing  or  licensing  use  thereof  upon  condi- 
tion that  lessee  or  licensee  purchase  exclusively  from  lessor  unpatented 
materials  used  in  machine  during  term  of  license;  State  v.  Creamery 
Package  Mfg.  Co.,  110  Minn.  436,  126  N.  W.  130,  fact  that  principal 
inducement  for  combination  is  to  secure  monopoly  in  sale  of  patented 
articles  does  not  preclude  enforcement  of  State  anti-trust  statute,  where 
coinbination  includes  manufacture  and  sale  of  articles  not  patented; 
Benton  v.  Sikyta,  84  Neb.  813,  24  L.  R.  A.  (N.  S.)  1057,  122  N.  W.  63, 
upholding  statute  of  1907  requiring  promissory  note  given  in  considera- 
tion of  right  to  make,  use,  or  sell  patented  article  to  so  state,  and  allow- 
ing defenses  against  such  note  in  hands  of  third  party;  dissenting 
opinion  in  Schlesinger  v.  Gilhooly,  189  N.  Y.  25,  12  Ann.  Oaa.  1138,  81 
N.  E.  628,  majority  upholding  Natiqnal  Banking  Act  of  1900  limiting 
rate  of  interest  such  banks  may  charge  and  providing  for  forfeiture 
of  all  interest  for  usury. 

Distinguished  in  North  Dakota  v.  Hanson,  215  U.  S.  526,  54  L.  Ed. 
311,  30  Sup.  Ct.  179,  North  Dakota  law  of  1907  requiring  holder  of 
Federal  liquor  license  to  perform  duties  in  conflict  with  Federal  statute, 
is  void;  Cohn  v.  Lunn,  133  Tenn.  553,  182  S.  W.  585,  act  of  1897  re- 
quiring notes  given  for  sale  of  patent  right  or  interest  therein  to  show 
such  consideration  on  face,  and  making  violation  of  act  felony,  is  peua) 
statute  and  must  be  strictly  construed;  dissenting  opinion  in  In  re 
Opinion  of  the  Justices,  193  Mass.  613,  81  N.  E.  145,  majority  holding 
State  has  power  to  pass  law  prohibiting  patentee  or  licensee  of  patented 
machine  from  leasing  or  licensing  use  thereof  upon  condition  that  les- 
see or  licensee  purchase  exclusively  from  lessor  unpatented  materials 
used  in  machine  during  term  of  license. 

State  regulation  of  patent  rights.    Note,  6  Ann.  Gas.  160. 

Circumstances  sufficient  to  put  purchaser  of  negotiable  paper  on 
inquiry.    Note,  29  L.  R.  A.  (K.  8.)  386. 
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203  U.  8.  358-^0,  61  L.  Ed.  210»  27  Snp.  Ot.  99,  JOHK  WOODS  ft  SONS  ▼. 
OAKIfc 

8t»tQte  of  Arkansas  maUng  notes  glTon  in  sale  of  patent  rlglits  void 
If  not  stating  sncli  fact  on  their  face,  is  Talid. 

Approved  in  Columbia  County  Bank  v.  Emerson,  86  Ark.  159,  110 
S.  W.  214,  and  Ozan  Lumber  Co.  v.  Union  County  Nat.  Bank,  207  U.  S. 
254,  255,  62  L.  Ed.  196,  28  Sup.  Ct.  89,  both  upholding  Arkansas  statute 
requiring  notes  given  in  payment  for  patented  articles  to  state  that  fact 
and  permitting  defenses  to  be  made  to  such  notes  in  hands  of  third 
parties;  Bashaw  v.  Vance,  102  Ark.  276, 143  S.  W.  1087,  upholding  stat- 
ute of  Arkansas,  Kirby's  Digest,  §495,  allowing  maker  of  note  for 
patent  right  to  make  defenses  against  assignee  that  -could  be  made 
against  payee  and  providing  that  no  person  shall  be  considered  inno- 
cent holder;  Rogers  v.  State,  102  Ark.  320,  144  S.  W.  214,  upholding 
act  of  1909  requiring  peddlers  to  obtain  license;  C.  B.  Ensign  &  Co.  v. 
Coffelt,  102  Ark.  573,  145^8.  W.  234,  under  section  513  of  Kirby's 
Digest,  note  given  for  acetylene  gas  lighting  plant  installed  in  home  of 
maker  of  note  is  unenforceable  in  hands  of  innocent  purchaser  where 
gas*  generator  was  patented  device,  though  remainder  of  system  is  un- 
patented ;  Benton  v.  Sikyta,  84  Neb.  813,  24  L.  R.  A.  (N.  S.)  1057,  122 
N.  W.  63,  upholding  statute  of  1907  requiring  note  given  in  considera- 
tion of  transfer  of  patent  rights  to  so  state,  and  making  such  note,  in 
hands  of  third  party,  subject  to  all  defenses  available  against  payee; 
dissenting  opinion  in  In  re  Opinion  of  the  Justices,  193  Mass.  613,  81 
N.  E.  145,  majority  holding  State  has  power  to  pass  law  prohibiting 
patentee  from  leasing  use  of  machine  upon  condition  that  lessee  pur- 
chase unpatented  articles  for  use  in  machine  exclusively  from  lessor. 

Distinguished  in  North  Dakota  v.  Hanson,  215  U.  S.  526,  54  L.  Ed. 
311,  30  Sup.  Ct.  179,  North  Dakota  law  of  1907  requiring  holder  of 
Federal  liquor  license  to  file  and  publish  copy  thereof,  not  required  by 
Federal  statute,  is  void;  Cohn  v.  Lunn,  133  Tenn.  553,  182  S.  W.  585, 
act  of  1897  requiring  notes  given  for  sale  of  patent  right  or  interest 
therein  to  show  such  consideration  on  face,  and  making  violation  of 
aet  felony,  is  penal  statute  and  must  be  strictly  construed. 

Circumstances  sufBcient  to  put  purchaser  of  negotiable  paper  on  in- 
quiry.   Note,  29  L.  B.  A.  (N.  S.)  386. 

203  U.  S.  360-363,  61  L.  Ed.  220,  27  Sup.  Ot.  67,  MONTEREY  ▼.  JA0K8. 

Not  cited. 

203  XT.   8.   364-368,   61  I/.   Ed.   224.    27   Sup.   Ot.   69,   INTERNATIONAI. 
TBTJST  CO.  ▼.  WEEKS. 

Action  for  rent  against  agent  of  shareliolders  of  insolvent  bank  is  to 
Wind  up  affairs  of  bank,  and  is  within  Federal  Jurisdiction. 

Approved  in  Bates  v.  Dresser,  229  Fed.  773,  suit  by  receiver  of  na- 
tional bank  to  recover  losses  sustained  by  defalcations  of  bookkeeper 
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brought  in  course  of  winding  up  bank's  affairs  is  within  jurisdiction  of 
Federal  court  under  Judicial  Code,  §  24,  regardless  of  citizenship  of 
parties;  Providence  Bldg.  Co.  v.  Atlantic  Nat.  Bank,  228  Fed.  816, 
Federal  court  has  jurisdiction  of  suit  against  national  bank  and  receiver 
upon  bank's  covenant  in  lease  to  indemnify  lessor  for  loss  of  rent 
in  case  of  lessor's  re-entry ;  Barron  v.  McKinnon,  179  Fed.  760,  suit 
by  creditor  of  bank  to  recover  on  guaranty  collateral  to  sale  of  bank 
stock  to  him  is  properly  brought  against  shareholder's  agent  appointed 
to  take  charge  of  assets  under  act  of  1876  providing  that  such  agent 
may  sue  and  be  sued  in  his  own  name  or  that  of  association. 

Sent  after  re-entry  cannot  be  recovered  by  lessor  failing  to  make  rea- 
sonable eilort  to  relet  premises. 

Approved  in  Woodbury  v.  Sparrell  Print,  198  Mass.  8,  84  N.  E.  442, 
duly  of  landlord  to  relet  premises  in  case  of  re-entry  for  nonpayment 
of  rent  does  not  require  him  to  join  another  part  of  building  with 
them  in  order  to  rent  them. 

Provisions  in  lease  accelerating  future  rents  and  giving  lessor  right 
to  take  possession  upon  default  in  payment  or  upon  lessee's 
insolvency,  as  alternative  or  concurrent.  Note,  L.  R.  A.  1916B» 
1103. 

Landlord  and  tenant — Transfer  of  reversion.  Note^  L.  B.  A.  19160, 
222. 

203  XT.  8.  368-372,  51  L.  Ed.  227,  27  Sup.  Ot.  71,  CBUIT  ▼.  OWEIC. 
Not  cited. 

203  U.  8.  372-378,  51  L.  Ed.  231,  27  Sap.  Ot.  72,  OFFIEIJ)  ▼.  NEW  YOBX, 
K.  H.  ft  H.  B.  B.  CO. 

Ck>ntention  that  property  Is  condemned  for  use  not  public  and  that  pro- 
ceedings violate  "due  process"  and  '"impairment  of  contract"  clauses  of 
Constitution  raises  Federal  question. 

Approved  in  O'Neill  v.  Leamer,  239  U.  S.  250,  60  L.  Ed.  264,  36  Sup. 
Ct.  57,  Federal  court  has  jurisdiction  under  Judicial  Code,  §  237,  to 
review  judgment  denying  contention  of  parties  that  appropriation  of 
property  for  drainage  ditch  was  for  private  purpose  and  deprived  them 
of  property  without  due  process. 

Statute  providing  for  coDdemration  of  minority  scares  of  railroad  for 
public  purpose  is  not  void  as  impairment  of  contract  because  it  impairs 
lease. 

Approved  in  Union  Lime  Co.  v.  Chica.£^o  etc.  Ry.  Co.,  233  U.  S.  219, 
58  L.  Ed.  928,  34  Sup.  Ct.  522,  upholding  Wisconsin  laws  of  1911 
authorizing  railroad  to  acquire  land  by  eminent  domain  for  spur-track ; 
Cincinnati  v.  Louisville  etc.  R.  R.  Co.,  233  U.  S.  400,  56  L.  Ed.  484, 
32  Sup.  Ct.  267,  Ohio  statute  of  1908  and  ordinance  of  Cincinnati  there- 
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nnder^  condemning  right  of  way  across  public  landing  are  not  invalid 
as  impairment  of  obligation  of  contract  dedicating  landing  for  public  use 
of  town  forever;  Noble  State  Bank  v.  Haskell,  219  U.  S.  Ill,  Ann.  Gas. 
1912A,  487,  32  L.  R.  A.  (N.  S.)  1062,  55  L.  Ed.  116,  31  Sup.  Ct.  186,  up- 
holding. Oklahoma  acts  of  1907  and  1909  subjecting  State  banks  to  as- 
sessments for  depositors'  guaranty  fund;  Bacon  v.  Walker,  204  U.  S. 
316,  51  L.  Ed.  501,  27  Sup.  €t.  289,  upholding  statute  of  Idaho  pro- 
hibiting grazing  of  sheep  within  two  miles  of  claims  of  persons  other 
than  sheep  owners,  construed  by  State  court  as  not  affecting  right  of 
owner  to  graze  sheep  on  own  lands,  but  only  on  public  domain ;  German 
Alliance  Ins.  Co.  v.  Barnes,  189  Fed.  776,  upholding  Kansas  laws  of 
1909  regulating  rates  and  charges  by  fire  insurance  companies  doing 
business  within  State;  State  ex  rel.  Davis-Smith  Co.  v.  Clausen,  65 
Wash.  184,  57  li.  R.  A.  (N.  S.)  466,  117  Pac.  1109,  2  N.  C.  C.  A.  823,  3 
N.  C.  C.  A.  618,  upholding  industrial  insurance  law  of  1911  requiring 
contributions  from  employers  to  accident  fund  for  relief  of  workmen 
injured  in  extrahazardous  occupation  and  prohibiting  employer  from  ex- 
empting himself  from  liability  by  contract  or  regulation;  dissenting 
opinion  in  Louisville  etc.  "IR.  R.  Co.  v.  Central  Stock  Yards  Co.,  212 
U.  S.  151,  53  L.  Ed.  449,  29  Sup.  Ct.  246,  majority  holding  provision 
in  Kentucky  Constitution  requiring  carrier  to  deliver  its  cars  to  con- 
necting carriers  without  adequate  protection  for  their  return  or  com- 
pensation for  their  use,  deprives  carrier  of  property  without  due  process ; 
dissenting  opinion  in  Western  Indemnity  Co.  v.  Pillsbury,  170  Cal.  710, 
161  Pac.  408,  majority  upholding  Workmen's  Compensation  Act  of  1913 
imposing  upon  employer  liability  for  injury  to  employee  arising  out  of 
employment  not  conditional  on  negligence  of  employer  or  lack  of  negli- 
gence of  employee;  dissenting  opinion  in  South  Park  Commrs.  v.  Mont- 
gomery, Ward  ft  Co.,  248  111.  339,  21  Ann.  Oas.  127,  93  N.  E.  925, 
majority  holding  legislature  could  not  authorize  construction  of  build- 
ings in  park  dedicated  to  public. 

203  U.  8.  879-890,  51  L.  Ed.  237,  27  Sup.  Ot  74,  FAIB  HAVEN  ft  W.  B.  B. 

OO.  T.  NEW  HAVEN. 

Statute  requlzlng  street  railways  to  keep  space  between  tracks  repaved 
l8  wltliin  reeenre  power  to  alter,  amend,  or  repeal  charter. 

Approved  in  Southern  Wisconsin  Ry.  Co.  v.  Madison,  240  U.  S.  462, 
60  Is.  Ed.  743»  36  Sup.  Ct.  402,  ordinance  of  1910  requiring  railway 
to  pave  space  between  tracks  and  one  foot  on  each  side  with  asphalt 
is  not  impairment  of  contract  of  charter  of  1892;  Oklahoma  City  v. 
Shields,  22.0kL  294,  100  Pac.  572,  upholding  act  of  1908  requiring 
street  railways  to  pave  between  tracks  and  two  feet  on  each  side,  under 
provision  of  Constitution,  art,  IX,  §  47,  reserving  power  to  legislature 
to  alter,  amend,  or  repeal  charters ;  Attorney  General  v.  Haverhill  Gas- 
Hght  Co.,  215  Mass.  397,  402,  Ann.  Oas.  19140,  1266*  101  N.  E.  1063, 
1065j  Revised  Laws^  c.  121,  §  13,  prohibiting  transfer  of  franchise  of  gas 
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company  without  legislative  authority  construed  to  prohibit  sale  of 
physical  properties  including  pipes  and  mains  in  streets  is  valid  exercise 
of  reserve  power  to  amend  corporate  charters;  dissenting  opinion  in 
Commonwesith  v.  People's  Express  Co.,  201  Mass.  578, 131  Am.  St.  Bep. 
416,  88  N.  E.  424,  majority  holding  act  of  1906,  prohibiting  person  or 
corporation,  except  railroad  or  street  railway,  from  transporting  in- 
toxicating liquors  into  cities  of  certain  classes  without  permit,  applies 
only  to  intrastate  shipments. 

Distinguished  in  United  Ry.  etc.  Co.  v.  Mayor  etc.  of  Baltimore,  127 
Md.  661,  96  Atl.  881,  act  of  1914  imposing  on  street  railways  cost  o! 
repaving  between  tracks  and  two  feet  outside  of  rails  cannot  1>6  sus- 
tained under  reservation  in  charter  of  power  to  alter,  amend,  or  repeal. 

Right  to  amend  pleadings  after  final  decision  on  appeal.     Note, 
18  L.  K  A.  (N.  S.)  268. 

203   TJ.    S.    390-399,    61   L.    Ed.    241,    27    Sup.    Ot    66,    CHATTAVOOGA 

FOUNBBY  &  PIPE  WOSKS  v.  ATIiANTA. 

Action  for  threefold  damages  for  injury  to  business  or  property  antbor- 
tsed  by  Anti-trust  Act  of  1890  may  he  maintained  by  city  compelled  to  pftJ 
excessive  price  for  iroli  pipe  by  illegal  combination. 

Approved  in  United  States  v.  Standard  Oil  Co.,  173  Fed.  184,  enjoin- 
ing continuance  of  combination  to  monopolize  interstate  ti*ade  in 
petroleum  and  its  products  in  violation  of  Anti-trust  Act  o£  ISdO; 
Wheeler-Stenzel  Co.  V.  National  Window  Glass  etc.  Assn.,  152  Fed.  874, 
10  L.  R.  A.  (N.  S.)  972,  81  C.  C.  A.  658,  person  injured  by  contract  in 
restraint  of  interstate  trade  prohibited  by  Sherman  Anti-trust  Act  of 
1890  has  right  of  action  therefor  under  section  7  of  act. 

Person  whose  property  is  diminished  by  payment  of  money  wroag^nlly 
induced  is  injured  in  Us  property. 

Approved  in  United  States  v.  International  Harvester  Co.,  2114  Fed. 
998,  combination  organized  to  eliminate  competition  between  and  to 
monopolize  interstate  commerce  in  harvesting  machineiy  is  illegal  *s  in 
violation  of  Sherman  Anti-trust  Act  of  1890;  Monarch  Tobacco  Works 
V.  American  Tobacco  Co.,  165  Fed.  779,  person  injured  by  beirag  ^^' 
polled  to  pay  higher  price  for  article  as  result  of  ill^al  comk^iw*^^" 
in  restraint  of  interstate  trade  may  recover  treble  damages  ^^^ 
act  of  1890;  United  States  Tobacco  Co.  v.  American  Tobacco  Co.,  163 
Fed.  712,  holding  plaintiff  is  injured  in  property  rights  by  i^^ 
agreement  of  manufacturers  of  licorice  paste  to  stifle  competiti^oi^  ^ 
control  prices  compelling  him  to  pay  excessive  price. 

Congress  having  power  to  declare  acts  illegal  may  authorise  xrecovBTj 
for  injury  resulting  from  acts  wholly  within  State. 

Approved  in  United  Copper  Securities  Co.  v.  Amalgamated  Cop  Jpe^  v' 
232  Fed.  577,  in  action  under  section  7  of  Sherman  Anti-trust  Ac*^  ^^^^' 
juries  resulting  from  monopoly  of  interstate  trade,  fact  that     V^^^ 
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injured  is  not  engaged  in  such  trade  is  immaterial,  where  his  property 
rights  are  affected;  Hood  Rubber  Co.  v.  United  States  Rubber  Co.,  229 
Fed.  587,  fact  that  plaintiff  was  citizen  of  Massachusetts  manufacturing 
rubber  footwear  in  State  and  was  buying  lasts  for  use,  not  for  resale, 
does  not  dep^rive  restraint  of  trade  of  interstate  character  as  to  plain- 
tiff, where  control  by  rubber  company  is  not  confined  to  State. 

Fact  that  sale  was  not  so  connected  with  unlawful  combination  a«  to 
make  it  unlawful  does  not  contradict  proposition  that  motives  inducing  it 
were  so  affected  by  combination  as  to  oonstitnte  wrong. 

Approved  in  United  States  Fire  Escape  Counterbalance  Co.  v.  Joseph 
Halsted  Co.,  195  Fed.  299,  in  suit  by  assignee  of  patent  under  assign- 
ment made  in  aid  of  combination  in  violation  of  Sherman  Anti-trust 
Act,  infringer  cannot  justify  wrongful  acts  by  attacking  assignee  a^ 
unlawful  combination;  Monarch  Tobacco  Works  v.  American  Tobacco 
Co.,  165  Fed.  780,  combination  to  monopolize  interstate  commerce  in 
violation  of  act  of  1890  is  not  immune  because  separate  acts  are  not  ob- 
jectionable, where  direct  object  and  result  was  to  effect  such  combina- 
tion; Bessire  &  Co.  v.  Com  Products  Mfg.  Co.,  47  Ind.  App.  309,  94 
N.  E.  357,  that  seller  is  unlawful  combination  is  no  defense  to  action 
for  price  of  goods,  where  sale  is  not  connected  with  illegal  character  of 
combination ;  Freed  v.  American  Fire  Ins.  Co.,  90  Miss.  83,  122  Am.  St. 
Bep.  307,  11  L.  B.  A.  (N.  8.)  368,  43  South.  949,  holding  insurance  com- 
pany is  entitled  to  recover  from  wrongdoer  under  subrogation  agree- 
ment and  assignment,  although  it  is  member  of  insurance  trust  in  viola- 
tion of  State  anti-trust  law  of  1900;  First  Nat.  Bank  of  Jeannette,  Pa. 
V.  Missouri  Glass  Co.,  169  Mo.  App.  396,  152  S.  W.  384,  holding  con- 
tract of  glass  manufacturers  controlling  sixty  per  cent  of  glassware 
business  in  United  States  to  allow  rebates  to  purchasers  refusing  to 
purchase  from  nonmembers  of  association,  is  not  restrictive  of  com- 
petition nor  in  violation  of  Sherman  Anti-trust  Act;  dissenting  opinion 
in  ^Continental  Wall  Paper  Co.  v.  Louis  Voight  &  Sons  Co.,  212  U.  S. 
270,  63  L.  Ed.  509,  29  Sup.  Ct.  280,  majority  holding  vendee  of  goods 
purchased  from  illegal  combination  in  pursuance  of  illegal  agreement 
can  plead  such  illegality  as  defense. 

Ten  year  limitation  prescribed  by  Tennessee  Oode,  section  2776,  for 
"all  other  cases  not  expressly  provided  for"  applies  to  action  for  injuries 
under  Federal  Anti-trust  Act. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  423,  Ann. 
Gaa.  1916B,  691,  59  L.  £d.  654,  35  Sup.  Ct.  328,  limitations  in  Revised 
Statutes,  §  1047,  on  suits  for  penalties  accruing  under  Federal  laws 
does  not  relate  to  liability  under  sections  8,  9,  14,  and  16  of  Act  to 
Regulate  Commerce  which  is  not  punitive,  but  strictly  remedial;  Strout 
V.  United  Shoe  Mach.  Co.,  224  Fed.  1017,  allowing  amendment,  after 
demurrer  is  sustained,  where  suit  is  not  penal  action;  Hocking  Valley 
B.  Co.  V.  New  York  Coal  Co.,  217  Fed.  729,  132  C.  C.  A.  387,  action 
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under  Ohio  Revised  Statute,  §  3373-1,  for  failure  to  give  shippers 
equality  of  switch-track  coimectioiis  is  not  penal,  but  remedial,  and  not 
within  one-year  limitation;  Younts  v.  Southwestern  Tel.  &  Tel.  Co.,  192 
Fed.  203,  Federal  court  has  jurisdiction  of  action  for  reeovery  of 
penalty  under  State  statutes  to  compensate  individuals  for  injuries  sus- 
tained, but  not  of  action  to  recover  penalty  for  use  of  State;  Harvey  v. 
Booth  Fisheries  Co.,  228  Fed.  783,  786,  action  for  damages  under  Sher- 
man Anti-trust  Act  of  1890  is  properly  brought  within  three  years 
as  statute  is  penal,  but  right  of  recovery  under  section  7  is  private  and 
remedial  and  two-year  limitation  does  not  apply;  Hopper  ▼.  Denver  & 
R.  0.  R.  Co.,  155  Fed.  278,  84  G.  C.  A.  21,  ai^endo. 

208  V.  8.  8e0-406»  51  L.  Bd.  845,  27  8np.  Ot.  88,  OUT  ▼.  DONAIJ>. 

Members  of  pilot  asiociatioii,  not  having  power  to  select,  control,  or 
disdiarge  members,  are  not  liaUe  as  partners  to  owners  of  piloted  vessels 
for  negligence  of  eacb  otber. 

Approved  in  Standard  Oil  Co.  v.  Anderson,  212  U.  S.  221,  58  K  Ed. 
488,  29  Sup.  Ct.  252,  winchman  employed  by  person  famishing  power 
to  master  stevedore  for  loading  vessel  remains  servant  of  such  person, 
although  signals  are  given  by  stevedore's  foreman,  and  is  not  fellow- 
servant  of  stevedore's  employee  injured  by  his  negligence;  Imbrovek  v. 
Hamburg-American  Steam  Packet  Co.,  190  Fed.  238,  admiralty  court 
has  jurisdiction  of  action  against  contracting  stevedore  by  employee 
for  injuries  received  while  loading  vessel  by  n^ligence  of  stevedore; 
Guy  V.  Donald,  157  Fed.  528, 18  Ann.  Oas.  947, 14  L.  R.  A.  (N.  8.)  1114, 
85  C.  C.  A.  291,  reversing  decree  as  to  joint  defendants,  where  Supreme 
Court  has  held  members  of  pilot  association  are  not  jointly  liable,  and 
affirming  decree  as  to  pilot  taking  steamer  into  port  aud  in  fi^ult  for 
collision ;  Hook  v.  Hoffman,  16  Ari£.  558,  147  Pac.  730,  action  to  deter- 
mine ownership  of  shares  of  stock  in  domestic  corporation  having  their 
situs  in  State,  is  so  far  action  in  rem  as  to  bind  all  parties  as  to  owner- 
ship thereof,  though  court  acquires  jurisdiction  over  some  of  claimants 
only  by  constructive  service;  Penas  v.  Chicago  etc.  Ry.  Co.,  112  Minn.  218, 
219,  221, 140  Am.  St  Rap.  470,  80  L.  R.  A.  (N.  8.)  627, 127  N.  W.  932, 
933,  reversing  judgment  for  defendant  for  erroneous  instructions  to  jury 
in  action  for  injury  to  minor  thrown  from  moving  train  by  brakeman. 

Distinguished  in  The  Joseph  Vaccaro,  180  Fed.  275,  277,  holding 
association  of  pilots  in  Louisiana  is  partnership  and  cannot  maintain 
libel  against  steamship  for  collision,  where  negligent  pilot  of  steamship 
is  member  of  association. 

Liability  of  pilot  for  negligence.    Note,  18  Ann.  Cas.  950. 

a08  U.  a  408-429,  61  Ii.  Ed.  248,  27  Sup.  Ct.  58,  TJHirED  8TATB8  ▼. 

DAJiOOUB. 

Appeal  by  TTnlted  Btaifees  under  section  11  of  Act  of  1880  from  adveiso 
decisioiis  of  Distilct  Ckmrt  in  cases  to  estabUsli  land  titles  in  Florida  is 
saved  by  seotlon  6  of  Act  of  1891. 
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Approved  in  Reid  y.  United  States,  211  U*.  S.  538,  53  L.  Ed.  815,  29 
Sap.  Ct.  171,  limitation  with  reference  to  amount  in  dispute  prescribed 
by  act  of  1887  for  appeals  from  or  writs  of  error  to  Federal  District 
Court  sitting  as  Court  of  Claims  remains  in  force,  notwithstanding  act 
of  1891  repealing  inconsistent  provisions  of  previous  acts  relating  to 
appeals  or  writs  of  error. 

Proceeding  is  to  establish  claim  and  airproprlate  land  to  it,  rather  than 
to  detexmine  in  detail  present  holden  to  claim. 

Approved  in  Robertson  v.  Gordon,  226  U.  S.  317,  57  L.  Ed.  239,  33 
Sup.  Ct.  105,  act  of  Congress  of  1906  directing  Court  of  Claims  to  de- 
termine amount  of  attorney's  fees  in  Indian  litigations  concerns  amouilt 
and  not  manner  of  distribution  among  several  claimants. 

Amendment  to  petition  to  establish  title  to  grant  of  land  changing 
basis  of  recovery  ftom  treaty  of  1818  to  act  of  Oongress  of  1860,  states  new 
cause  of  action  and  is  barred  by  limitations. 

Approved  in  De  Valle  Da  Costa  v.  Southern  Pao.  Co.,  167  Fed.  657, 
amended  declaration  based  on  statute  of  another  State  not  counted  on 
in  original  declaration  is  statement  of  new  cause  of  action  and  is  barred 
by  limitations;  dissenting  opinion  in  Renn  v.  Seaboard  etc.  Ry.  Co., 
170  N.  C.  147,  86  S.  E.  973,  majority  holding  amendment  of  complaint 
in  action  for  personal  injuries  by  adding  allegation  that  employee  was 
engaged  in  interstate  commerce  at  time  of  injuiy  was  not  stating  new 
cause  of  action;  St.  Louis  etc.  Ry.  Co.  v.  Hesterly,  228  U.  S.  704,  57 
L.  Ed.  1033,  33  Sup.  Ct.  703,  arguendo. 

Distinguished  in  Seaboard  Air  Line  Ry.  Co.  v.  Renn,  241  U.  S.  294, 
60  L.  Ed.  1009,  36  Sup.  Ct.  567,  where  original  complaint  in  action  for 
injuries  did  not  sufiSciently  allege  interstate  employment,  amendment 
alleging  such  emplo3mient  did  not  state  new  cause  of  action ;  Texas  etc. 
R.  R.  Co.  V.  Miller,  221  U.  S.  416,  55  L.  Ed.  796,  31  Sup.  Ct.  534,  holding 
omission  from  complaint  of  essential  allegation  was  cured  by  its  in- 
clusion in  answer. 

Legal  meaning  of  "otherwise."    Note,  Ann.  Oas.  19160,  646. 

203  U.  8.  429-441,  51  L.  Ed.  254,  27  Sup.  Ot.  63,  NEW  YORK  FOXTNDLINQ 
HOSPITAL  T.  OATTI. 

Habeas  corpus  proceeding  to  determine  custody  of  child  does  not  in- 
▼olTe  question  of  personal  freedom  and  is  not  appealable. 

Approved  in  State  ex  reU  Evangelical  Lutheran  Kinderfreund  Society 
V.  White,  123  Minn.  512,  144  N.  W.  159,  holding  welfare  of  child,  not 
legal  right  to  custody,  is  determining  element  in  habeas  corpus  proceed- 
ings to  recover  custody  and  ordering  child  to  be  left  in  respondent 's  cus- 
tody subject  to  right  of  visitation  by  eleemosynary  institution  previously 
awarded  custody  by  juvenile  court. 
XIX— 52 
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208  U.  8.  441-448,  51  Zi.  Ed.  260,  27  Sap.  Ot.  66,  OBANE  ▼.  BXJOKI.EY. 
Not  cited. 

208  n.  8.  449-461,  51  L.  Ed.  264,  27  Sup.  Ot.  150,  EX  PABTE  WISNEE. 
JnzlBdlction  of  Federal  Oircult  Court  depends  upon  some  act  of  Con- 


Approved  in  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  202,  State  courts 
have  jurisdiction  of  controversy  under  Federal  postal  laws  and  cause  is 
removable  where  amount  in  controversy  exceeds  two  thousand  dollars. 

No  trait  is  removable  to  Federal  court  mider  section  2  of  Act  of  1875 
as  amended  1»7  acts  of  1887  and  1888,  udess  it  could  have  been  brought 
originally  in  snch  court. 

Approved  in  McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  284,  57  L.  Ed. 
838,  33  Sup.  Ct.  465,  holding  plaintiff  had  right  to  sue  partnership  alone, 
without  joining  individual  members,  and  as  such  action  could  not  be 
brought  in  Federal  court,  it  was  not  removable ;  Re  Winn,  213  U.  S.  464, 
53  L.  Ed.  875,  29  Sup.  Ct.  515,  action  against  express  company  for  n^li- 
gent  interstate  transx)ortation  of  animal  cannot  be  removed  to  Federal 
court  because  it  appears  defendant  may  find  some  defense  under  Fed- 
eral Constitution  or  laws ;  Ivanoff  v.  Mechanical  Rubber  Co.,  232  Fed. 
174,  action  by  nonresident  alien  against  New  Jersey  corporation  cannot 
be  removed  from  Ohio  State  court  to  Federal  court  for  northern  dis- 
trict of  Ohio ;  Eddy  v.  Chicago  etc.  Ry.  Co.,  226  Fed.  123,  suit  in  State 
court  by  citizen  of  another  State  against  corporations  of  third  State, 
is  not  removable  by  corporation  to  Federal  court  sitting  in  third  State; 
Bradshaw  v.  Bowden,  226  Fed.  326,  suit  in  State  court  by  citizen  of 
another  State  against  nonresident  alien  is  removable  to  Federal  court 
for  district  in  which  suit  is  brought;  Kentucky  Coal  Lands  Co.  v.  Min- 
eral Development  Co.,  219  Fed.  46,  133  C.  C.  A.  151,  under  Judiciary 
Acts  of  ^875,  1887,  and  1888,  Federal  court  of  district  where  property 
is  located  has  jurisdiction  of  action  of  ejectment  in  which  necessary 
diversity  of  citizenship  exists,  regardless  of  residence  of  parties;  Turk 
V.  Illinois  Cent.  R.  Co.,  218  Fed.  317,  134  C.  C.  A.  Ill,  action  by  in- 
surer, citizen  of  New  York,  subrogated  to  rights  of  insured,  citizen  of 
Kentucky,  against  Illinois  railroad  causing  loss  is  not  removable  to 
Federal  court  for  district  of  Kentucky;  Hagerla  v.  Mississippi  River. 
Power  Co.,  202  Fed.  773,  land  owner  by  filing  cross-petition  in  con- 
demnatk>u  proceedings  becomes  complainant,  and  nonresident  power 
company  is  entitled  to  removal,  where  requisite  amount  is  involved  and 
diversity  of  citizenship  exists;  Baldwin  v.  Pacific  Power  etc.  Co.,  199 
Fed.  292,  snit  in  State  court  by  citizen  of  another  State  against  non- 
resident corporation  organized  in  State  other  than  that  of  which  plain- 
tiff is  citizen  cannot  be  removed  to  Federal  court  even  with  consent 
of  both  parties ;  Waterman  v.  Chesapeake  etc.  Ry.  Co.,  199  Fed.  668,  suit 
brought  in  State  court  by  assignee  who  is  citizen  of  New  Jersey,  against 
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nonreradent  corporation  for  breach  of  latter's  contract  with  assignors 
who  are  nonresidents  is  not  removable  to  Federal  court  for  district  of 
New  Jersey;  McEldowney  v.  Card,  193  Fed.  483,  allegation  that  plain- 
tiff is  resident  of  one  State,  and  defendants  were  citizens  of  another, 
is  not  sufficient  to  show  diversity  of  citizenship ; W.  Q.*  Coyle  &  Co.  ▼. 
Stem,  193  Fed.  585,  113  C.  C.  A.  450,  proceeding  to  seize  and  sell  ves- 
sel under  mortgage  given  by  third  person  does  not  show  controversy 
removable  under  act  of  Congpress  of  1888,  because  it  states  that  Federal 
marshal  disregarding  State  law  sold  vessel  to  defendant  without  reading 
mortgage  notices;  Younts  v.  Southwestern  Tel.  &  Tel.  Co.,  192  Fed. 
202,  holding  Federal  court  has  jurisdiction  of  action  removed  from  State 
court  to  recover  penalty  under  State  statute  for  benefit  of  individual, 
but  sustaining  demurrer  to  cause  of  action;  Kentucky  Coal  Lands  Co.  v. 
Mineral  Develop.  Co.,  191  Fed.  900,  Federal  court  of  district  where 
property  is  situated  has  jurisdiction  of  action  of  ejectment  removed  on 
ground  of  diversity  of  citizenship,  although  neither  party  is  resident 
of  district;  PoUitz  v.  Wabash  R.  Co.,  176  Fed.  335,  100  C.  C.  A.  1, 
bill  by  stockholder  of  railroad  against  company,  resident  officers,  and 
directors,  certain  bondholders  and  trustee  in  mortgage  securing  new 
bonds  to  be  exchanged  for  old,  praying  that  such  exchange  be  declared 
ill^al  and  alleging  conspiracy  of  defendants  for  their  own  benefit  to 
injury  of  stockholders,  states  joint  cause  of  action  and  is  not  re- 
movable by  railroad;  Tiemey  v.  Helvetia  Swiss  Fire  Ins.  Co.,  163 
Fed.  88,  89,  suit  by  assignee  of  judgment  creditors,  who  were^lain- 
tiffs  in  separate  actions  in  Federal  court  in  northern  district  of  Cali- 
fomia,  brought  in  eastern  district  of  New  York  against  corporation  of 
Switzerland,  is  not  removable  to  Federal  court  for  eastern  district  of 
New  York;  People's  United  States  Bank  v.  Goodwin,  160  Fed.  728,  734, 
action  for  libel  against  individuals  is  not  removable  upon  averments  in 
removal  petition  that  defendants  are  Federal  officers  and  fact  was  omitted 
to  prevent  removal;  Baxter,  Straw  &  Storrs  Const.  Co.  v.  Ham- 
mond Mfg.  Co.,  154  Fed.  992,  994,  995,  action  in  State  court  by  for- 
eign corporation  against  corporation  of  third  State  is  not  removable; 
Goldberg,  Bowen  &  Co.  v.  German  Ins.  Co.,  152  Fed.  834,  where  cause 
(■ould  not  have  been  brought  originally  in  Federal  Circuit  Court  because 
neither  party  is  resident  of  district,  it  was  not  removable  to  such  court; 
Vaughan  v.  McArthur  Bros.  Co.,  227  Fed.  367, 142  C.  C.  A.  60,  arguendo. 
Distinguished  in  Cincinnati  etc.  Ry.  Co.  v.  Orr,  215  Fed.  262,  263, 
where  assignee  sues  on  claim  in  State  court  of  Federal  district  in  which 
he  resides,  and  defendant  removes  cause  to  Federal  court  of  that  dis- 
trict, court  has  jurisdiction,  though  assignor  is  not  resident  of  that 
district;  Vestal  v.  Ducktown  Sulphur  etc.  Co.,  210  Fed.  377,  suit  in 
State  court  by  citizen  of  another  State  against  alien  is  removable  to 
Federal  court;  Stimson  v.  United  Wrapping  Mach.  Co.,  156  Fed.  299, 
300,  holding  where  assignor  could  have  brought  suit  in  Federal  court, 
aJssignee  who  is  citizen  of  different  State  from  defendant,  may  sue  in 
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district  of  which  he  is  resident  and  denying  motion  to  remand  ^      Bolton 
V.  Helvetia-Swiss  Fire  Ins.  Co.,  163  Fed.  660,  arguendo.. 

Denied  in  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  ^21X8  Fed. 
92,  93,  94,  95,  100,  102,  103,  104,  105,  106,  107,  108,  109,  110,  T  11,  suit 
between  citizens  of  different  States  brought  in  court  of  State  ^»:f  which 
plaintiff  is  citizen  and  resident,  but  not  in  district  of  his  reside^mcm^^se,  may 
be  removed  to  Federal  court,  notwithstanding  fact  that  und^^^x*  venue 
provision  it  could  not  have  been  brought  originally  in  district  'C;^^^  which 
it  was  removed. 

Suit  in  State  court  by  citizen  of  another  State  against  citizen,     ^t  tliird 
State  is  not  removable. 

Approved  in  Jackson  v.  Wm.  Kenefick  Co.,  233  Fed.  130,  3-31,  132, 
suit  by  alien  in  State  court  against  citizen  of  another  State  iis     not  re- 
movable over  objections  of  alien;  Doherty  ▼.  Smith,  233  Fed.  11-32,  133, 
remanding  case  removed  over  plaintiff's  objection  where  suit  is     Ibrought 
in  State  court  by  nonresident  citizen  against  nonresident  citi^^^;  New 
York  Coal  Co.  v.  Sunday    Creek  Co.,  230   Fed.  296,  action  \>y  Maine 
corporation  against  New  Jersey  corporation  and  West  Virgxxwa  cor- 
poration in  court  of  Ohio  in  which  State  both  defendants  were  -tA'ansact- 
ing  business  is  not  removable  by  latter  corporation  to  Fedeir^al  court 
for  district  in  West  Virginia;  Mutual  life  Ins.  Co.  v.  Painter,  320  Fed. 
999,  suit  in  State  court  by  citizens  of  another  State  against  ci't^'^^QS  of 
third  State  is  not  removable  to  Federal  court  in  district  of  ^^t  over 
'  objection  of  complainants ;  Idaho  v.  American  Surety  Co.,  218  ^'^d.  680, 
remanding  cause  of  action  by  State  for  benefit  of  depositors  biro^gl^t  in 
State  court  against  foreign  corporation  and  removed  to  Federal  court, 
in  so  far  as  it  relates    to    nonresident    claimant;    Palmer  v.     Or^;on- 
Washington  R.  ft  Nav.  Co.,  208  Fed.  667,  668,  holding  insurara««  com- 
pany subrogated  to  rights  of  insured  and  maintaining  action,    against 
third  party  causing  loss  by  negligence  is  real  party  in  interest    ^or  pur- 
pose of  determining  removability;  Puget  Sound  Sheet  Metal     ^ks.  v. 
Great  Northern  Ry.  Co.,  195  Fed.  352,  suit  in  State  court  betw^^en  citi- 
zens of  other  States  and  foreign  corporation  is  not  removable  under 
Judicial  Code  of  1911,  over  plaintiff's  objection;  Stone  v.  Chi<5ago  etc. 
R.  Co.,  195  Fed.  833,  834,  835,  836,  action  in  State  court  by  citizen  of 
another  State  against  railroad  incorporated  in  third  State  is    not  re- 
movable on  ground  of  diversity  of  citizenship,  although  railroad  is  doing 
business  within  State  of  suit;  Sagara  v.  Chicago  etc.  Ry.  Co.,  189  Fed. 
221,  222,  remanding  suit  brought  in  State  court  by  alien  against  foreign 
corporation  and  removed  to  Federal  court  over  plaintiff's  objections; 
Odhner  v.  Northern  Pac.  Ry.  Co.,  188  Fed.  507,  508,  where  alien  residing 
in  New  York  sues  Wisconsin  corporation  in  New  York  on  cause  of 
action  arising  in  Minnesota,  cause  is  not  removable  to  Federal  court  for 
southern  district  of  New  York;  Jackson  v.  Hooper,  188  Fed.  510,  re- 
manding case  to    State    court    brought  by   citizen  of  Massachusetts 
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against  eitizen  of  New  York  in  New  York  court,  where  both  parties  are 
residents  of  England;  George  v.  Tennessee  Coal  etc.  R.  Co.,  184  Fed. 
952,  953,  where  action  is  brought  in  State  conrt  between  nonresidents 
and  attachment  levied  on  property  of  defendant  to  obtain  jurisdiction, 
cause  is  not  removable  to  Federal  court;  Gruetter  v.  Cumberland  Tel. 
&  Tel.  Co.,  181  Fed.  255,  remanding  suit  removed  to  Federal  court  of 
district  in  which  neither  party  resides,  where  objection  to  jurisdiction 
has  not  been  waived;  Bottoms  v.  St.  Louis  etc.  R.  Co.,  179  Fed.  319, 
320,  where  neither  party  is  resident  of  district,  cause  is  not  removable 
over  plaintiff's  objection,  whether  right  of  removal  is  based  on  diversity 
of  citizenship  or  upon  fact  that  suit  is  based  on  Federal  law;  Murdock 
V.  Martin,  178  Fed.  307,  suit  by  citizen  of  Ohio  brought  in  New  Jersey 
court  against  citizens  of  New  York  is  not  removable  to  Federal  court 
for  southern  district  of  New  York;  Fribourg  v.  Pullman  Co.,  176  Fed. 
983,  suit  between  citizens  of  France  and  Illinois  corporation  in  which 
Federal  jurisdiction  depends  on  diversity  of  oitizenship,  cannot  be 
brought  in  district  of  North  Carolina  in  which  neither  party  resides; 
Hubbard  v.  Chicago  etc.  Ry.  Co.,  176  Fed.  997,  remanding  suit  between 
citizens  of  Wisconsin  based  on  Federal  Employers'  Liability  Act,  which 
was  brought  in  State  court  of  Minnesota,  and  removed  to  Federal  court 
for  district  of  Minnesota;  Fatten  v.  Meadows,  173  Fed.  225,  action 
on  'contract  in  State  court  by  nonresident  against  foreign  corporation 
contracting  as  agent  of  two  railroads  joined  as  codefendants,  who  are 
real  parties,  is  not  removable;  Barlow  v.  Chicago  &  N.  W.  Ry.  Co., 
172  Fed.  518,  action  by  nonresident  alien  in  State  court  against  citizen 
of  another  State  is  removable;  Moyer  v.  Chicago  etc.  Ry.  Co.,  168  Fed. 
106,  107,  action  in  State  court  by  citizen  of  another  State  against  for- 
eign corporation  is  not  removable  without  consent  of  plaintiff;  Gillespie 
V.  Pocahontas  Coal  etc.  Co.,  162  Fed.  743,  suit  brought  in  State  court  is 
not  removable  on  ground  of  diversity  of  citizenship,  where  neither  party 
is  resident  of  State ;  Wallenburg  v.  Missouri  Pac.  Ry.  Co.,  159  Fed.  219, 
remanding  cause  where  removal  petition  filed  in  Nebraska  court  alleges 
plaintiff  is  citizen  of  Nebraska  and  defendant  is  corporation  organized 
in  Missouri,  but  proof  shows  plaintiff  is  citizen  of  Louisiana;  Hill  v. 
Woodland  Amusement  Co.,  158  Fed.  635,  action  in  Delaware  court  by 
citizen  of  Pennsylvania  against  citizen  and  resident  of  New  Jersey,  is 
not  removable  to  Federal  court  for  Delaware;  Southern  Pao.  Co.  v. 
BuTch,  152  Fed.  168,  82  C.  C.  A.  34,  denying  Federal  jurisdiction  of 
suit  removed  on  ground  of  diversity  of  citizenship,  where  neither  party 
is  resident  of  district,  and  plaintiff  has  not  consented  or  waived  his 
rigbt;  St.  Louis  etc.  R.  Co.  v.  Kitchen,  98  Ark.  512,  513,  60  L.  R.  A. 
(K.  8.)  828,  136  S.  W.  971,  972,  suit  brought  in  State  court  outside  of 
Federal  district  in  which  plaintiff  resides  is  not  removable  on  ground 
of  diversity  of  citizenship  by  defendant  who  is  citizen  and  resident 
of  another  State;  Gist  v.  Equitable  Surety  Co.,  161  Wis.  83,  151  N.  W. 
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383,  action  in  State  court  by  nonresident  against  foreign  corporation 
permitted  to  do  business  in  State,  is  not  removable  to  Federal  court. 

Distinguished  in  Consolidated  Interstate  Callahan  Min.  Co.  v.  Calla- 
han Min.  Co.|  228  Fed.  530,  holding  suit  in  State  court  by  stockholders 
against  foreign  mining  corporation  whose  property  is. situated  within 
State,  and  within  Federal  district,  is  one  to  enforce  claim  to  property 
and  is  removable  under  Judicial  Code,  §  57 ;  Smellie  v.  Southern  Pac. 
Co.,  197  Fed.  642,  643,  644,  alien  having  brought  suit  in  State  court 
against  nonresident  of  State  and  Federal  district  cannot  object  to  re- 
moval to  Federal  court  of  that  district;  Turk  v.  Illinbis  Cent.  R.  Co., 
193  Fed.  254,  insurance  company  paying  loss  and  suing  railroad  in  State 
court  is  merely  nominal  party  and  ia  not  entitled  to  have  case  remanded 
to  State  court,  where  insured  resides  in  Federal  district  to  which  suit 
was  removed  on  ground  of  diversity  of  citizenship;  Bogue  v.  Chicaga 
etc.  R.  Co.,  193  Fed.  730,  731,  railroads  incorporated  in  another  State 
operating  line  in  Iowa  had  residence  there,  and  suits  brought  in  Iowa 
by  nonresidents  injured  there  are  removable  to  Federal  court  for  that 
district;  H.  J.  Decker  Jr.  &  Co.  v.  Southern  Ry.  Co.,  189  Fed.  225,  suit 
in  State  court  by  nonresident  aliens  against  foreign  corporation  tran- 
sacting business  in  State  is  removable;  Katalla  Co.  v.  Rones,  186  Fed. 
38,  108  C.  C.  A.  132,  suit  by  alien  in  State  court  against  corporation 
of  another  State  is  removable  where  defendant  by  filing  removal  peti- 
tion waived  right  to  be  sued  in  district  of  its  residence;  Hultberg  v. 
Anderson,  170  Fed.  660,  suit  by  judgment  creditor  to  subject  property 
in  district  to  payment  of  judgment  is  within  jurisdiction  of  Federal 
court  under  Act  of  1875,  c.  137,  §  8,  although  neither  complainant  nor 
judgment  defendant  is  citizen  of  district. 

Right  in  case  of  diverse  citizenship  to  remove  action  brought  in 
State  court  outside  territorial  jurisdiction  of  either  plaintiff's 
or  defendant's  residence.    Note,  50  L.  R.  A.  (K.  8.)  828,  829,  831. 

Filing  petition  of  remoTal  does  not  waive  objection  to  Jurisdiction  of 
Federal  court. 

Approved  in  Male  v.  Atchison  etc.  Ry.  Co.,  240  U.  S.  101,  60  L.  Ed. 
546,  36  Sup.  Ct.  353,  in  absence  of  waiver  of  objections  to  jurisdietiou, 
corporation  is  entitled  to  be  sued  in  district  of  its  residence,  where 
action  involves  Federal  question;  Vitkus  v.  Clyde  S.  S.  Co.,  232  Fed. 
290,  dismissing  for  want  of  jurisdiction,  action  by  alien  for  injuries 
brought  in  district  other  than  that  of  defendant's  residence;  Mattison 
v.  Boston  etc.  R.  R.  Co.,  205  Fed.  823,  where  Vermont  administrator 
of  citizen  of  that  State,  killed  in  New  York  by  Massachusetts  rail- 
road, sues  in  New  York  court,  cause  is  not  removable  to  Federal  court 
of  northern  district  of  New  York  over  plaintiff's  objections;  Western 
Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201  Fed.  935,.  936,  937,  938,  939, 
940,  941,  120  C.  C.  A.  267,  condemnation  proceeding  brought  in  district 
of  which  none  of  defendants  are  inhabitants  is  not  removable   over 
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plaintiff's  objections;  Qoins  v.  Southern  Pac.  Co.,  198  Fed.  435,  re- 
manding case  to  State  court  for  failure  to  comply  with  provisions-  of 
Judicial  Code  of  1911,  c.  231,  §  29,  requiring  written  notice  of  petition 
and  bond  for  removal;  Lawrence  v.  Southern  Pac.  Co.,  180  Fed.  827, 
829,  dismissing  stockholder's  suit  to  recover  interest  in  property  alleged 
to  have  been  sold  illegally,  where  indispensable  party  cannot  be  served 
in  manner  to  give  Federal  court  jurisdiction;  Shawnee  Nat.  Bank  v. 
Missouri  etc.  Ry.  Co.,  175  Fed.  458,  459,  461,  suit  brought  in  eastern 
district  of  Oklahoma  by  resident  of  western  district  against  nonresident 
of  State  cannot  be  removed  by  defendant  without  plaintiff's  consent 
80  as  to  confer  jurisdiction  on  Federal  court  of  eastern  district,  al- 
though commencement  of  action  in  such  district  is  device  to  prevent 
removal ;  Mahopoulus  v.  Chicago  etc.  Ry.  Co.,  167  Fed.  167, 168,  172, 173, 
action  by  nonresident  alien  against  railroad  in  court  of  State  other  than 
that  of  incorporation  is  not  removable  on  ground  of  diversity  of 
citizenship  alone  without  consent  or  waiver  of  objection  to  jurisdiction ; 
Skewis  v.  Barthell,  152  Fed.  537,  denying  Federal  jurisdiction  in  action 
by  trustee  in  bankruptcy  to  recover  real  estate  eonveyed  in  fraud  of 
creditors  more  than  four  months  before  bankruptcy  in  absence  of 
defendant's  consent;  dissenting  opinion  in  Matter  of  Moore,  209  U.  S. 
512,  14  Ann.  Oaa.  1164,  52  L.  £d.  914,  28  Sup.  Ct  585,  706,  majority 
holding  objection  to  jurisdiction  of  particular  Federal  court  in  suit 
between  citizens  of  different  States,  both  nonresidents  of  State  in 
which  suit  is  brought,  is  waived  by  filing  of  amended  petition  and 
stipulation  giving  defendant  time  to  answer. 

Explained  in  Park  Square  Automobile  Station  v.  American  Locomo- 
tive Co.,  222  Fed.  987,  988,  989,  plaintiff  by  bringing  suit  in  court  of 
State  in  which  neither  party  resides  cannot  deprive  defendant  of  statu- 
tory right  of  removal;  Corwin  Mfg.  Co.  v.  Henrici  Washer  Co.,  151 
Fed.  938,  939,  940,  objection  to  jurisdiction  of  Federal  court  on  ground 
that  neither  party  is  resident  of  district  is  waived,  where  plaintiff,  after 
removal,  enters  general  appearance. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Louisville  &  N.  R.  Co., 
229  Fed.  236,  in  action  by  New  York  corporation  against  Kentucky 
corporation  brought  in  northern  district  of  Georgia,  defendant  waived 
objection  to  jurisdiction  by  appearing  and  filing  motion  to  dismiss  on 
merits;  Harding  v.  Standard  Oil  Co.,  170  Fed.  652,  653,  654,  655,  657, 
where  record  shows  parties  are  citizens  of  different  States,  Federal 
court  may  permit  amendment  of  petition  to  show  that  plaintiff  is  in 
fact  citizen  and  resident  of  district  of  suit;  Barlow  v.  Chicago  etc.  Ry. 
Co.,  164  Fed.  766,  768,  770,  action  by  nonresident  alien  in  State  court 
against  citizen  of  another  State  is  removable  where  requisite  amount 
is  involved;  Cucciarre  v.  New  York  Cent.  etc.  R.  Co.,  163  Fed.  41,  90 
C.  C.  A.  220,  foreign  corporation  sued  by  alleged  alien  in  Illinois  State 
court  by  filing  petition  for  removal  to  Federal  court  for  northern  dis- 
trict of  Illinois  waived  objection  to  venue  and  right  to  be  sued  in  dis- 
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trict  of  its  residence;  Shanbeig  v.  Fidelity  &  Casualty  Co.,  158  Fed. 
2,  3, 19  L.  R.  A.  (K.  8.)  1206,  85  C.  C.  A.  343,  objection  to  jurisdiction 
of  particular  Federal  court  on  ground  that  neither  party  is  resident 
of  district  is  waived  where  plaintiff,  after  removal,  appears,  pleads  and 
goes  to  trial;  McPhee  &  McGinnity  v.  Union  Pac.  R.  Co.,  158  Fed.  8, 
87  C.  C.  A.  619,  in  action  by  Nevada  corporation  against  Utah  corpora- 
tion, objection  to  jurisdiction  of  Federal  court  of  particular  district 
was  waived  by  filing  general  demurrer;  Proctor  Coal  Co.  v.  United 
States  Fidelity  etc.  Co.,  158  Fed.  211,  212,  213,  objection  to  jurisdiction 
of  Federal  court  of  particular  district  is  waived  by  delay  of  five  years 
during  which  time  complainant  has  cause  set  for  hearing  on  demurrer 
and  twice  files  amended  pleadings;  Logan  ft  Bryan  v.  Postal  Teleg.  etc. 
Co.,  157  Fed.  577,  right  to  be  sued  in  Federal  district  of  which  it  is 
inhabitant  is  waived  by  corporation  filing  general  demurrer  in  action 
by  Illinois  citizens  against  Texas  corporation  in  Federal  district  for 
Arkansas;  Louisville  &  N.  R.  Co.  v.  Fisher,  155  Fed.  69,  11  L.  R.  A. 
(N.  S.)  926,  83  C.  G.  A.  584,  Federal  court  has  jurisdiction  of  suit 
removed  although  neither  party  is  resident  of  district,  where  plaintiff 
fails  to  object  and  goes  to  trial  on  merits;  Horn  v.  Pere  Marquette  R. 
Co.,  151  Fed.  630,  where  defendant  corporation  sued  in  Federal  court 
in  which  neither  party  resides  waives  objection  by  appearing  and  joining 
in  prayer  for  receiver,  waiver  is  conclusive  on  third  persons  not  parties 
to  suit. 

Qualified  in  Clark  ▼.  Southern  Pac  Co.,  175  Fed.  125, 126,  where  rail- 
road ^sued  in  State  court  files  petition  for  removal,  and  plaintiff  obtains 
commission  to  take  depositions  in  Federal  court,  both  waived  objection 
to  jurisdiction. 

Disapproved  in  Western  Loan  etc.  Co.  ▼.  Butte  etc.  Consol.  Min.  Co., 
210  U.  S.  369,  371,  52  L.  Ed.  1102,  28  Sup.  Ct.  720,  objection  to  jurisdic- 
tion of  particular  Federal  court  in  suit  between  citizens  of  different 
States  is  waived  by  demurring  upon  grounds  reaching  merits  of  cause 
of  action ;  Matter  of  Moore,  209  U.  S.  495,  505,  507,  14  Ann.  Oas.  1164, 
62  L.  Ed.  907,  911,  912,  28  Sup.  Ct.  585,  706,  objection  to  jurisdiction 
of  particular  Federal  court  in  suit  between  citizens  of  different  States, 
both  nonresidents  of  State,  is  waived  by  filing  of  amended  petition  and 
signing  stipulation  giving  defendant  time  to  answer. 

Waiver  of  want  of  jurisdiction  of  particular  Federal  court  to 
which  case  is  removed  from  State  court.  Note,  14  Ann.  Gas. 
1173. 

Mandamus  Is  proper  remedy  to  compel  Olrcoit  Oonrt  to  remand  case 
not  removaUe. 

Approved  in  Re  Winn,  213  U.  S.  466,  467,  469,  53  L.  Ed.  877,  878,  29 
Sup.  Ct.  515,  granting  mandamus  to  compel  Circuit  Court  to  remand 
cause  to  State  court,  where  it  is  apparent  from  record  that  Circuit  Court 
has  no  jurisdiction;  Bagenas  v.  Southern  Pac.  Co.,  180  Fed.  892,  action 


825  UNITED  STATES  v.  TAFT.        203  U.  S.  461-465 

by  nonresident  alien  in  State  court  against  citizen  of  another  State 
is  removable  to  Federal  conrt  nnder  act  of  1888. 

Distinguished  in  Ex  parte  Nebraska,  209  U.  S.  442,  443,  62  L.  Ed. 
879,  28  Sup.  Ct.  581,  den3ring  mandamns  to  compel  Circoit  Ck>urt  to  re- 
mand case  brought  by  attorney  general  of  Nebraska  against  nonresident 
railroad,  where  decision  that  State  was  not  indispensable  party  was 
within  court's  jurisdiction  and  involved  no  abuse  of  discretion;  Re 
PoUitz,  206  U.  S.  332,  51  L.  Ed.  1084,  27  Sup.  Ct.  729,  denying  man- 
damus to  compel  Circuit  Court  to  remand  case  presenting  separable 
controversy  as  to  railroad  determinable  without  presence  of  other  par- 
ties; Lehigh  Valley  Coal  Co.  v.  Tensavage,  218  Fed.  549,  134  C.  C.  A. 
275,  where  alien  alleging  that  he  is  citizen  and  resident  of  New  York, 
sues  Pennsylvania  corporation  in  Federal  court  of  eastern  district  of 
New  York,  and  after  it  appears  that  he  is  alien,  corporation  continues 
to  press  plea  to  merits,  plea  to  jurisdiction  is  waived;  Dowagiac  Mfg. 
Co.  V.  McSherry  Mfg.  Co.,  155  Fed.  525,  84  C.  C.  A.  38,  denying  man- 
damus to  control  decision  of  Circuit  Court  where  question  relates  to  its 
jurisdiction  as  Federal  court. 

Disapproved  in  Ex  parte  Harding,  219  U.  S.  373,  374,  375,  376,  377, 
378,  379,  380,  87  L.  B.  A.  (N.  8.)  S92,  55  L.  Ed.  255,  256,  257,  258,  3t 
Sup.  Ct.  324,  denying  mandamus  to  compel  Circuit  Court  to  remand 
case  presenting  separable  controversy  between  citizens  of  different 
States. 

Mandamus — ^To    compel    removal  or    remand    of  case.    Note,  37 
L.  B.  A.  (N.  8.)  898. 

Miscellaneous.  Cited  in  Gamble  v.  Hanchett,  34  Nev.  396,  126  Pac. 
128,  and  dissenting  opinion  in  Gamble  v.  Silver  Peak  Mines,  35  Nev. 
352,  362,  365,  '370,  133  Pac.  948,  952,  954,  both  reciting  history  of  liti- 
gation. 

203  0.  8.  461-^65,  51  Ii.  Ed.  269,  27  Sup.  Ot.  148,  XTKITED  STATES  EX 
BEI*.  TAYLOB  ▼.  TAPT. 

Where  validity  of  authority  exercised  under  United  States  is  not 
draw]#in  question,  but  merely  that  rules  of  civil  service  were  not  observed. 
Federal  Supreme  Conrt  has  no  Jurisdiction  to  review  Judgment  of  Oonrt 
of  Aiipeals  of  District  of  Columbia. 

Approved  in  New  York  Continental  Jewell  Filtration  Co.  v.  Wyncoop, 
207  U.  S.  582,  62  L.  Ed.  850,  28  Sup.  Ct.  259,  and  Moore  v.  United  States, 
216  U.  S.  608,  54  L.  Ed.  636,  30  Sup.  Ct.  575,  both  dismissing  writ  of 
error  for  want  of  jurisdiction;  American  Sugar  Refining  Co.  v.  United 
States,  211  U.  S.  162,  58  L.  Ed.  181,  29  Sup.  Ct.  89,  direct  appeal  to 
Federal  Supreme  Court  does  not  lie,  where  only  point  is  whether  Sec- 
retary of  Treasury  misconstrued  Tariff  Act  of  1897. 

Distinguished  in  United  States  v.  Antikamnia  Chemical  Co.,  231  U.  S. 
664,  Ann.  Cas.  1915A,  49,  58  L.  Ed.  424,  34  Sup.  Ct.  222,  denying  motion 
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to  dismiss  appeal^  where  validity  of  r^ulations  made  by  officers  dele- 
gated to  make  them  under  Pnre  Food  and  Drugs  Act  of  1906  is  denied. 

203  V.  8.  465-475,  51  L.  Bd.  2276,  27  Bap.  Ot.  146,  QILA  VAXJUBY  G.  N. 
B.  B.    OO.  T.  LYON. 

Question  of  negllgence  ia  for  Jury  ivliero  evidoiice  is  eonflictlug. 

Approved  in  Place  v.  Grand  Trunk  Ry.  Co.,  80  Vt.  203,  67  Atl.  547, 
holding  evidence  in  action  for  injuries ,  to  employee  in  collision  re- 
quired submission  of  questions  of  negligence,  contributory  negligence, 
and  assumption  of  risk  to  jnry. 

Master,  negligent  in  not  fnmlslilng  safe  place  to  work,  is  liaUe  for  in- 
jury to  servant,  notwithstanding  concurrent  negligence  of  fellow-serrant^ 
Approved  in  Kocsis  v.  American  Car  &  Foundry  Co.,  201  Fed.  914, 
915,  120  C.  C.  A.  427,  where  negligence  of  employer  in  failing  to  main- 
tain overhead  tracks  for  crane  in  its  plant  contributes  to  injury  of 
employee,  concurrent  negligence  of  coemployee  in  starting  crane  does 
not  relieve  it  from  liability;  Memphis  Consol.  G.  &  E.  Co.  v.  Creighton, 
183  Fed.  555,  106  C.  C.  A.  98,  whether  or  not  owner  of  house  was 
negligent  in  lighting  match  to  find  gas  leak,  gas  company  is  liable  for 
damages  for  injuries  to  tenant  resulting  from  explosion;  J.  W.  Bishop 
Co.  V.  Dodson,  152  Fed.  133,  81  C.  C.  A.  346,  servant  ia  entitled  to 
recover  for  injury  resulting  from  negligence  of  master  in  providing 
proper  materials  regardless  of  concurrent  negligence  of  foreman  actinpr 
as  fellow-servant;  Chicago  Mill  etc.  Co.  v.  Cooper,  90  Ark.  334,  119 
S.  W.  675,  lumber  company  negligent  in  permitting  use  of  locomotive 
with  defective  steam-valves,  is  not  exonerated  from  liability  for  injury 
to  employee  by  concurring  negligence  of  engineer  in  failing  to  put  re- 
verse lever  on  center  which  would  have  prevented  engine  from  moving; 
Steven  v.  Saunders,  34  App.  D.  C.  334,  allowing  recovery  in  action 
against  contractor  for  death  of  engineer  employed  by  him,  where  death 
was  result  of  negligence  of  employer  and  concurrent  negligence  of  fel- 
low-employee;  Chandler  v.  St.  Louis  etc.  R.  Co.,  127  Mo.  App.  45,  106 
S.  W.  557,  denying  recovery  to  section-hand  for  injuries  resulting  from 
being  thrown  from  handcar  through  n^ligence  of  f ellow-empo^ee ; 
Frisco  Lumber  Co.  v.  Spivey,  40  Okl.  640,  140  Pac.  160,  lumber  com- 
pany is  liable  for  injuries  to  employee  checking  lumber  in  boxcar  re- 
sulting from  "drop  switch"  throwing  loaded  cars  with  broken  brakes 
against  car  in  which  he  is  working,  although  accident  results  from  con- 
current negligence  of  employees  switching  cars. 

Admission  of  expert  testimony  is  wltbln  discretion  of  trial  court. 
Approved  in  Grand  Trunk  Western  Ry.  Co.  v.  Lindsay,  201  Fed.  844, 
120  C.  C.  A.  166,  in  action  by  switchman  for  personal  injuries,  admis- 
sion of  expert  testimony  of  brakeman  that  automatic  car-coupler  when 
in  ordinary  repair,  could  be  closed  with  foot  as  well  as  hand,  was  not 
error;  United  States  Smelting  Co.  v.  Parry,  166  Fed.  413,  92  C.  C.  A. 
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159,  admissioD,  over  defendant's  objection,  of  testimony  of  practical 
brick  mason  and  builder  of  many  years'  experience  to  effect  that  scaf- 
fold constructed  like  one  in  question  was  not  safe,  was  not  reversible 
error;  Chicago  etc.  Ry.  Co.  v.  McDonough,  161  Fed.  662,  88  C.  C.  A. 
517,  in  action  for  injuries  resulting  from  boiler  explosion,  admission, 
of  expert  testimony  of  boiler-maker  of  twelve  years'  experience  in  con- 
struction  and  insx>ection  of  boilers  as  to  tests  to  which  boilers  should 
be  subjected,  was  not  reversible  error;  Stewart  v.  Sloss-Sheffield  Steel 
etc.  Co.,  170  Ala.  550,  Ann  Oa«.  1912D,  815,  54  South.  50,  exclusion  of 
testimony  of  physician  as  to  whether  plaintiff  in  action  for  injuries  was 
permanently  injured,  was  not  reversible  error;  Warfield  v.  Morgan,  86 
E[an.  526,  121  Pac.  490,  in  action  to-  recover  damages  under  Factory 
Act,  exclusion  of  expert  testimony  as  to  whether  it  was  practicable  to 
guard  machinery  in  question,  was  reversible  error;  dissenting  opinion 
in  Gillespie  v.  Collier,  224  Fed.  305,.  307,  139  C.  C.  A.  534,  majority 
holding  exclusion  of  testimony  as  to  whether  engine  was  reasonably 
safe  and  suitable  for  pumping,  in  action  for  injuries  resulting  from 
trying  to  start  pumping-engine,  was  not  error. 

Distinguished  in  Gillespie  v.  Collier,  224  Fed.  301,  139  C.  C.  A.  534, 
holding  exclusion  of  testimony  as  to  whether  engine  was  reasonably 
safe  and  suitable  for  pumping,  in  action  for  injuries  resulting  from 
trying  to  start  pumping-engine,  was  not  error;  Duncan  v.  Atchison  etc. 
Ry.  Co.,  86  Kan.  119,  61  L.  R.  A.  (N.  S.)  665,  119  Pac.  358,  admission 
of  testimony  of  railway  employees  as  to  their  opinion  of  bridge  where 
brakeman  lost  his  life,  was  reversible  error;  Cumberland  Telephone  etc. 
Co.  V.  Peacher  Mill  Co.,  129  Tenn.  379,  L.  R.  A.  1915A,  1046,  164  S.  W. 
1146,  in  action  by  mill  company  for* damage  resulting  from  fire,  admis- 
sion of  testimony  of  expert  that  fire  was  probably  caused  by  liglitning 
discharged  from  telephone  wire  was  reversible  error. 

Qualification  of  witness  to  testify  as  expert  as  resting  in  discretion 
of  trial  court.    Note,  Ann.  Oas.  1912D,  817. 

Opinion   evidence   as   to   safety  of  place   or  appliance.     Note,  61 
L.  R.  A.  (N.  S.)  670. 

203  U.  8.  476-483,  61  L.  Ed.  261,  27  Sup.  Ot  141,  UNITED  STATES  EX 
BEL  LOWRT  ▼.  ALLEN. 

Rule  124  of  patent  office  providing  tliat  no  appeal  can  be  taken  from 
decision  of  primary  examiner  affirming  patentability  of  claim,  is  valid. 

Approved  in  Westinghouse  v.  Hien,  159  Fed.  940,  24  L.  R.  A.  (N.  8.) 
948,  87  C.  C.  A.  142,  under  rules  of  patent  office  decision  of  examiner 
of  interferences  determines  only  priority  of  invention,  and  unsuccessful 
party  is  not  concluded  on  right  to  patent  until  time  for  appeal  from 
final  order  rejecting  application  expires ;  Norling  v.  Hayes,  37  App.  D.  C. 
177,  where  each  party  to  interference  is  granted  patent  and  interfer- 
ence is  declared  on  reissue  application  of  first  patentee,  embodying 
claims  of  other's  patent,  court  on  appeal  from  decision  of  commissioner 
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awarding  priority  to  applicant  for  reissue,  has  no  jurisdiction  to  deter- 
mine whether  statutory  bar  of  intervening  rights  exists;  United  States 
V.  Moore,  30  App.  D.  C.  471,  472,  474,  judgment  of  primary  examiner 
denying  right  of  party  in  interference  proceeding  to  make  claim  nuy 
be  reviewed  by  court  as  ancillary  to  determination  of  priority  of  claun; 
Johnson  v.  Mueser,  29  App.  D.  C.  66,  holding  court  in  interference  pro- 
ceeding will  not  review  action  of  patent  office  in  deciding  that  invention 
is  patentable,  but  will  confine  its  determination  to  priority  of  claim. 

208  U.  8.   483-495,   51  L.   Sd.   284»   87  Bnp.   Ot.   187,   NBW  JEB8E7  v. 
ANDEBSOK. 

Bequirement  of  Bankruptcy  Aot  of  1898,  is  wide  departure  ftom  that 
of  act  of  1867  and  spedllcally  obliges  trustee  to  pay  all  taxes  legally  dae 
and  owing. 

Approved  in  In  re  Halsey  Electric  etc.  Co.,  175  Fed.  827,  franchise 
tax  imposed  by  New  Jersey  upon  corporations  organized  under  its  laws 
is  a  tax.  within  Bankruptcy  Act,  §  64a. 

Distinguished  in  Robinson  v.  Mutual  Reserve  Life  Int.  Co.,  182  Fed. 
864,  denying  preference  claimed  by  State  of  New  Toik  for  franchise 
taxes  for  year  1907  payable  June  1, 1908,  after  appointuMit  of  receivers 
for  insolvent  insurance  company. 

Province  of  coort  is  to  enforce,  not  to  make  laws. 
Approved  in  In  re  Halsey  Electric  etc.  Co.,  175  Fed.  826,  831,  expenses 
of  administering  estate  of  bankrupt  have  priority  over  taxes. 

Tax  is  pecuniary  burden  laid  upon  indlTiduals  or  prcq^erty  for  support 
of  government,  and  is  not  debt. 

Approved  in  In  re  York  SUk  Mfg.  Co.,  188  Fed.  738,  739,  bonus 
exacted  by  State  from  corporation  for  privilege  of  increasing  capital 
stock  is  not  tax  entitled  to  priority  under  section  64a  of  Bankraptcy 
Act  of  1898,  but  debt  based  on  contract  and  entitled  to  pro  rata  dis- 
tribution with  general  creditors;  City  of  Boston  v.  Turner,  201  Mass. 
193,  87  N.  E.  636,  common-law  assignment  for  benefit  of  creditors  does 
not  require  city  or  tax  collector  to  assent  in  v^riting  to  assignment  in 
order  to  become  entitled  to  its  benefits  in  collection  of  tax  on  assi^^^^ 
property,  although  Revised  Laws  of  1902  give  tax  collector  ri^^^ 
creditor  in  collection  of  tax. 

Distinguished  in  Mississippi  Valley  Trust  Co.  v.  Or^on-WasF'iington 
Timber  Co.,  213  Fed.  989,  premiums  or  contributions  due  State  of    ^^ 
ington  under  Workmen's  Comx)ensation  Act  of  1911,  unsecured  bPj  ^^°' 
are  not  entitled  to  priority  of  payment  over  prior  debt  secured  hy  ^^^' 
gage  to  individual;  In  re  Farrell,  211  Fed.  213,  214,  215,  6  N.  C-  C.  A- 
855,  liability  of  employer  of  labor  to   contribute  assessments     ^ . 
Workmen's  Compensation  Act  of  Washington,  1011,  is  not  tax  -witbiD 
meaning  of  Bankruptcy  Act  of  1898,  §  64a,  giving  preference  t^  V^^' 
ment  of  taxes. 
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State  court  ma7  conttniie  statate,  but  whether  its  censtmctlon  creates 
tax  within  meaning  of  Bankruptcy  Act  glTlng  preference  to  taxes  is  Fed- 
eral question  for  nltimate  decision  of  Supreme  Oonrt. 

Approved  in  In  re  Heffron  Co.,  216  Fed.  650,  trastee  of  bankrupt 
corporation  is  not  concluded  by  State  assessment  of  franchise  and 
license  taxes,  but  amount  and  legality  of  such  taxes  are  determinable 
by  bankruptcy  court  under  provisions  of  Bankruptcy  Act  of  1898;  In  re 
Otto  Freund  Arnold  Teast  Co.,  178  Fed.  306,  under  section  64a  of 
Bankruptcy  Act  of  1898,  bankruptcy  court  may  disallow  claim  for  tax 
on  nonexisting  personal  property,  even  though  regularly  assessed. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  446. 

Franchise  tax  assessed  prior  to*  adjudication  In  bankraptcy,  although 
not  collectible  imtU  afterward.  Is  legally  due  and  owing  within  section 
64a  of  Bankruptcy  Act. 

Approved  in  In  re  £.  C.  Fisher  Corp.,  229  Fed.  317,  318,  holding  State 
is  not  entitled  to  allowance  of  tax  assessed  against  corporation  upon 
false  returns  overstating  assets  and  understating  liabilities,  where  stock 
was  in  fact  worthless,  as  against  general  creditors  in  bankruptcy  pro- 
ceeding; In  re  Ashland  Emery  A  Corundum  Co.,  229  Fed.  831,  interest 
of  one  per  cent  per  month  on  unpaid  franchise  tax  under  New  Jersey 
statute  of  1895  is  in  excess  of  amount  necessary  to  make  good  loss  in 
delayed  payment,  and  is  penalty  not  entitled  to  priority  of  payment  in 
bankruptcy;  In  re  Bushnell,  215  Fed.  653,  preferred  claim  by  city  and 
town  against  bankrupt  for  unpaid  taxes,  supported  by  sworn  valuations 
neither  unjust  nor  illegal  must  be  allowed,  under  section  64a  of  Bank- 
ruptcy Act  of  1898,  regardless  of  hardship  upon  general  creditors; 
Heeox  v.  Teller  County,  198  Fed.  635,  117  C.  C.  A.  338,  holding  taxes 
on  property  of  bankrupt  are  ''due  and  owing''  and  entitled  to  priority 
under  section  (Ha  of  Bankruptcy  Act,  although  under  Colorado  statute 
action  cannot  be  maintained  for  their  collection,  nor  does  fact  that  prop- 
erty has  been  struck  off  to  county  for  want  of  bidder  deprive  county 
of  right  to  preferred  payment;  In  re  Otto  F.  Lange  Co.,  159  Fed.  588, 
tax  imposed  on  cigarette  dealer  by  Iowa  Code,  §5006,  is  tax  within 
meaning  of  Bankruptcy  Act  of  1898,  c.  541,  §  64a,  providing  for  prefer- 
ential payment  of  taxes  by  trustee  in  bankruptcy;  In  re  Jones,  151  Fed. 
Ill,  Michigan  Laws,  §  9675,  providing  that  assignee  of  insolvent  debtor 
shall  pay  in  full  debts  owing  by  debtor  as  guardian,  does  not  give  pri- 
ority to  debt  due  from  bankrupt  as  guardian  under  Bankruptcy  Act 
of  1898;  dissenting  opinion  in  Franklin  Trust  Co.  v.  New  Jersey,  181 
Fed.  773,  775,  776,  779,  104  C.  C.  A.  629,  majority  holding  franchise 
tax  impoeed  by  New  Jersey  u]>on  New  Jersey  corporation,  having  busi- 
ness situs  in  another  State,  after  appointment  of  receiver  in  insolvency 
proceedings,  will  not  be  given  priority  over  claims  of  creditors  in  court 
of  foreign  jurisdiction. 
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Distinguished  in  Ohio  v.  Harris,  229  Fed.  896,  144  C.  C.  A.  174,  hold- 
ing insolvent  domestic  corporations  in  hands  of  receivers  are  not  sub- 
ject to  franchise  tbx  under  Ohio  statute;  Franklin  Trust  Co.  v.  New 
Jersey,  181  Fed.  771,  104  C.  C.  A.  629  (reversing  181  Fed.  780),  fran- 
chise tax  imposed  by  New  Jersey  upon  New  Jersey  corporation,  hav- 
ing business  situs  and  property  in  another  State,  after  appointment  of 
receiver  in  insolvency  proceedings,  will  not  be  given  priority  over  claims 
of  creditors  in  court  of  foreign  jurisdiction. 

203  U.  &  496-^1,  51  L.  Ed.  289»  27  8np.  Ot.  163,  ALABAMA  &  VICKS- 

BUBO  BT.  00.  ▼.  BAILBOAD  OOlfMISSION. 

Bailroad  voluntarily  estabUsliliig  local  rate  for  some  shippers  cannot 
resist  power  of  State  to  enforce  same  rate  for  all. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  430,  Ann.  Oas.  1916A,  18, 
48  L.  B.  A.  (N.  8.)  1151,  67  L.  Ed.  1654,  33  Sup.  Ct.  729,  in  absence  of 
congressional  action  State  may  regulate  intrastate  rates  of  interstate 
carrier,  although  relations  between  interstate  and  intrastate  rates  are 
thereby  disturbed;  Chapman  &  Dewey  Land  Co.  v.  Jonesboro  etc.  R. 
Co.,  97  Ark.  ,308,  133  S.  W.  1121,  order  of  railroad  commission  fixing 
freight  rate  on  rough  lumber  moving  on  raijroads  wholly  within  State 
is  not  regulation  of  interstate  commerce  as  to  shi^Huent  of  rough  lum- 
ber because  of  agreement  to  reship  manufactured  product  over  same 
road  to  undetermined  point  without  State;  State  y.  Florida  etc.  By. 
Co.,  69  Fla.  479,  68  South.  728,  granting  mandamus  to  enforce  order 
of  commission  r^^lating  charges  for  transporting  passengers  over  river 
bridges  in  absence  of  showing  that  rate  is  arbitrary;  Wadley  Southern 
Ry.  Co.  V.  State,  137  Ga.  508,  73  S.  E.  746,  allowing  recovery  of  penalty 
from  railroad  disobeying  order  of  commission  to  cease  discrimination 
between  connecting  carriers  by  requiring  prepayment  of  freight  charges 
from  some  while  allowing  credit  to  others;  Central  Trust  Co.  v.  Chi- 
cago etc.  Ry.  Co.,  156  Iowa,  122,  135  N.  W.  728,  carrier  allowiiig  pur- 
chasers of  hogs  to  ship  them  to  central  point  in  State  and  reship  to 
foreign  State,  charging  only  interstate  rate  lower  than  local  rate  dis- 
criminates against  local  purchasers,  where  hogs  come  into  competition 
with  those  of  purchasers  making  only  local  shipments;  tJnion  Pae.  R. 
Co.  V.  Public  Utilities  Commission,  95  Kan.  624,  148  Pac.  674,  rate 
established  by  conunission  for  intrastate  shipment  of  coal  between  two 
points  based  on  voluntary  rates  between  intermediate  points  is  not  un- 
reasonable; Crescent  Coal  Co.  v.  Louisville  etc.  R.  Co.,  143  Ky.  82,  88 
L.  B.  A.  (N.  8.)  442,  135  S.  W.  772,  holding  railroad  operating  belt 
line  and  carrying  freight  thereon  for  industrial  plants  situated  on  main 
line  cannot  refuse  to  carry  freight  for  industrial  plant  connected  with 
its  line  by  spur-tracks;  Sultan  Ry.  etc.  Co.  v.  Great  Northern  Ry.  Co., 
58  Wash.  616,  109  Pac.  325,  refusing,  in  action  for  breach  of  contract 
to  carry  logs  at  specified  rate,  to  set  aside  contract  rate,  where  record 
fails  to  show  rate  is  discriminatory  or  extortionate  other  than  to  show 
published  rate  is  higher  than  contract  rate. 
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Elements  entei*ing  into  determination  of  reasonableness  of  State 
railroad  rates.    Note,  15  L.  B.  A.  (N.  S.)  115. 

203  U.  S.  502-506,  51  L.  Ed.  292,  27  Sap.  Ot.  161,  FBEDEBIOK  L.  QBAKT 
SHOE  CO.  V.  W.  M.  UklBiD  00. 

Judgment  tliat  person  is  not  bankrupt,  entered  by  bankrupiicy  court 
on  verdict  of  not  guilty  in  trial  by  Jury  demanded  under  section  19  of 
Bankruptcy  Act  is  reviewable  only  by  writ  of  error. 

Approved  in  Frederic  L.  Grant  Shoe  Go.  v.  W.  M.  Laird  Go.,  212 
U.  S.  447,  53  L.  Ed.  593,  29  Sup.  Gt.  332,  limitation  for  bringing  writ 
of  error  to  review  adjudication  in  bankruptcy,  is  two  years  under  act 
of  1891,  and  not  thirty  days,  as  fixed  for  appeab  in  bankruptcy  by 
general  order  No.  36. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 
Note,  16  A2m«  Oas.  1017. 

203  U.  a  506-^507,  51  Ii.  Ed.  294,  27  Sup.  Ot  162,  WESTEBK  UNION  TEL. 
OO.  ▼.  HUGHES. 

Transportation  between  points  in  same  State  over  route  partly  in 
another  as  interstate  commerce.    Note,  28  L.  B.  A.  (N.  8.)  988. 

203  U.  S.  607-518,  51  L.  Ed.  295,  27  Sup.  Ot.  169,  BEABIOK  ▼.  PENN- 
BTI.VANIA. 

Ordinance  requiring  license  fee  for  soliciting  ordecs  in  State  for  sale 
Of  goods  of  nonresident  manufacturer,  Is  void. 

Approved  in  Pennsylvania  R.  R.  Co.  v.  Clark  Bros.  Coal  Min.  Co., 
238  U.  S.  466,  467,  69  L.  Ed,  1410,  1411.  35  Sup.  Ct.  896,  sale  of  coal 
A.  0.  b.  cars  at  mines  to  be  transported  to  purchaser  in  another  State 
/^  interstate  commerce  and  unjust  discrimination  in  distribution  of  cars 
is  violation  of  Interstate  Commerce  Act;  United  States  v.  Hvoslef,  237 
^  ^-  18,  Ann.  Oas.  1916A,  286,  59  L.  Ed.  821,  35  Sup.  Ct.  459,  tax  on 
<?Aarter-.party  for  exporting  goods  to  foreign  port  is  void  under  section 
^^  f^^^cle  I,  of  Federal  Constitution;  City  of  Sault  Ste.  Marie  v.  Inter- 
V^i^i****^!  Transit  Co.,  234  U.  S.  341,  52  L.  R.  A.  (N.  S.)  574,  58  L.  Ed. 
->  ^4  Sup.  Ct.  826,  ordinance  of  Sault  Sainte  Marie  enacted  under 
jQ  authority  requiring  license  fee  for  operation  of  ferry  to  Canadian 
^  is  void  as  applied  to  Canadian  owner  leasing  wharf  on  American 
^ffte  and  operating  ferry  to  Canada;  United  States  v.  Ohio  Oil  Co., 
^  U.  S.  560,  58  L.  Ed.  1470,  34  Sup.  Ct.  956,  upholding  provision  of 
llepbum  Act  of  1906  declaring  persons  or  corporations  engaged  in  in- 
terstate transportation  of  oil  in  pipe-lines  to  be  common  carrier  within 
provisions  of  Act  to  Regulate  Commerce;  Barrett  v.  New  York,  232 
U.  S.  31,  68  L,  Ed.  490,  34  Sup.  Ct.  203,  ordinances  of  New  York  City 
of  1906,  imposing  license  tax  on  interstate  express  company  is  void  witli 
respect  to  conduct  of  its  interstate  business;   Crenshaw  v.  Arkansas, 
227  U.  S.  398,  57  L.  Ed.  568^  33  Sup.  Ct.  294,  Arkansas  statute  of  1900 
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imposing  license  tax  on  persons  soliciting  orders  from  samples  of  arti- 
cles to  be  shipped  from  another  State  is  void  as  regulation  of  interstate 
aommerce;  Savage  v.  Jones,  225  U.  S.  520,  56  L.  Ed.  1189,  32  Sup.  Ct. 
715,  upholding  statute  of  Indiana  regulating  sale  of  food  for  stock  and 
requiring  disclosure  of  ingredients,  as  applied  to  vendor  of  such  food 
living  in  another  State  and  shipping  it  to  Indiana;  Dozier  v.  Alabama, 
218  U.  B.  128,  28  L.  R.  A.  (N.  8.)  284,  54  L.  Ed.  967,  30  Sup.  Ct.  649, 
Alabama  statute  imposing  license  tax  for  soliciting  orders  for  enlarge- 
ments of  photographs,  or  for  frames,  by  persons  not  having  permanent 
place  of  business  in  State,  is  void  as  interference  with  interstate  com- 
merce; New  York  y.  Reardon,  204  U.  S.  160,  161,  9  Ann.  Gas.  736,  51 
li.  Ed.  422,  27  Sup.  Ct.  188,  upholding  tax  imposed  by  New  York  law 
of  1905  on  transfers  of  stock  within  State,  as  applied  to  sale  of  stock 
of  foreign  corporation  by  nonresident;  Jewel  Tea  Co.  y.  Carthage,  257 
Mo.  388,  389,  165  S.  W.  744,  745,  and  Lee's  Summit  y.  Jewel  Tea  Co., 
217  Fed.  966,  133  C.  C.  A.  637,  both  holding  agent  soliciting  orders  for 
merchant  in  another  State  is  not  subject  to  license  tax  imposed  by  ordi- 
nance on  vendors  of  merchandise,  and  enjoining  further  prosecutions; 
In  re  Selman  Heating  &  Plumbing  Co.,  204  Fed.  841,  842,  844,  notes 
given  for  interstate  sale  are  not  affected  by  Alabama  statute  making 
contracts  of  foreign  corporation,  not  complying  with  statute  relating 
to  such  corporations,  void,  and  are  provable  against  bankrupt's  estate; 
Citizens'  Wholesale  Supply  Co.  v.  Snyder,  201  Fed.  909,  120  C.  C.  A. 
421,  citizens  of  municipality  combining  to  enforce  ordinance  believed 
valid,  which  is  in  fact  invalid  as  interference  with  interstate  commerce, 
are  not  guilty  of  violating  Anti-trust  Act  of  1890,  and  are  not  liable 
for  damages  for  prosecuting  violators  of  ordinance;  Jewel  Tea  Co.  v. 
Lee's  Summit,  198  Fed.  536,  537,  municipal  ordinance  of  1910  imposing 
license  tax  on  venders  of  merchandise,  is  void  as  applied  to  agent  solicit- 
ing orders  for  nonresident  merchant;  Clark  v.  Atlantic  City,  180  Fed. 
600,  denying  recovery  of  damages  for  judgment  of  conviction  for  viola- 
tion of  ordinance  void  as  to  person  convicted  as  regulation  of  inter- 
state commerce;  National  Cash  Register  Co.  v.  American  Cash  Register 
Co.,  178  Fed.  83,  101  C.  C.  A.  569,  Juengst  patent  for  cash  register  is 
void  for  sale  more  than  two  years  before  application  for  patent;  Simpson- 
Crawford  Co.  V.  Borough  of  Atlantic  Highlands,  158  Fed.  374,  ordi- 
nance imposing  license  tax  on  vehicles  engaged  in  transportation  of 
merchandise  is  inapplicable  to  vehicles  eng^ed  jn  delivery  of  interstate 
shipments;  Mangeldorf  v.  State,  8  Ala.  App.  305,  62  South.  373,  up- 
holding act  of  1911  imposing  license  tax  upon  oysters  sold  in  and  from 
State;  Cason  v.  Quinby,  60  Fla.  37,  53   South.  742,  municipal  ordi- 
nance imposing  license  tax  on  traveling  salesmen  selling  merchandise  is 
inapplicable  to  person  soliciting  orders  and  delivering  merchandise  for 
nonresident  merchant;  State  v.  Eckenrode,  148  Iowa,  185,  186,  189,  127 
N.  W.  60,  61,  person  delivering  packages  in  form  received  from  manu- 
facturer in  another  State  is  not  subject  to  State  pure  food  law  as  to 
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misbranding  of  packages/  as  Congress  by  act  of  1906  has  provided  regu- 
lations of  sale  of  misbranded  articles  imported  from  another  State; 
Wilson-Moline  Buggy  Co.  v.  Hawkins,  80  Kan.  119,  101  Pac.  1010, 
statute  of  1901  prohibiting  foreign  corporation  failing  to  comply 
with  statute  from  maintaining  action  is  not  interference  with  inter- 
state cotaimerce  as  applied  to  action  on  note  for  interstate  sale;  City 
of  Kinsley  v.  Dyerly,  79  Kan.  7,  19  L.  R.  A.  (N.  S.)  405,  98  Pac.  230, 
ordinance  requiring  license  for  peddling  goods  is  inapplicable  to 
person  soliciting  and  delivering  orders  for  nonresident  merchant;  Mar- 
coni Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  566,  Ann.  Oas. 
1916G,  214,  106  N.  E.  313,  foreign  corporation  tax  law  of  1909  impos- 
ing tax  on  foreign  corporations  does  not  apply  to  company  engaged 
solely  in  interstate  or  foreign  commerce ;  In  re  Opinion  of  the  Justices, 
211  Mass.  60S,  Ann.  Oas.  1913B,  815,  98  N.  E.  336,  proposed  statute 
requiring  goods  made  by  convict  labor  in  State,  or  in  other  States  and 
brought  into  State  for  sale,  would  be  void  as  interference  with  inter- 
state commerce;  Commonwealth  y.  People's  Express  Co.,  201 'Mass.  574, 
181  Am.  St  Rep.  416,  88  N.  E.  423,  construing  statute  of  1906  prohibit- 
ing trans})ortation  except  by  railroad  or  street  railway,  of  intoxicating 
liquor  for  hire  into  or  in  cities  of  certain  classes  without  permit,  as 
applying  only  to  intrastate  commerce;  Victor  Talking  Mach.  Co.  v. 
Lueker,  128  Minn.  174,  150  N.  W.  791,  foreigpi  corporation  selling  goods 
within  State  upon  orders  of  traveling  salesmen  is  engaged  in  interstate 
commerce  and  not  within  prohibitions  of  statute  of  1913  relating  to 
foreign  corporations  transacting  business  within  State;  State  v.  Brod- 
nax,  228  Mo.  60, 137  Am.  St.  Rep.  613,  128  S.  W.  184,  upholding  statute 
of  1907  imposing  stamp  tax  on  dealings  for  future  delivery;  State  v. 
Coleman,  80  N.  J.  L.  20,  77  Atl.  1028,  act  of  1889  prohibiting  sale  of 
intoxicating  liquor  within  State  does  not  apply  to  sale  by  nonresident 
through  agent  soliciting  order  and  subsequently  delivering  liquor;  Chi- 
cago Crayon  Co.  v.  Rogers,  30  Okl.  314, 119  Pac.  636,  failure  of  foreign 
corporation  to  designate  agent  to  receive  service  of  process  in  Arkansas 
did  not  render  void  bond  executed  by  delivering  agent  in  furtherance 
of  interstate  business;  Western  Oil  Refining  Co.  v.  Dalton,  131  Tenn. 
335,  336,  337,  338,  174  S.  W.  1140,  1141,  holding  sales  of  oil  within 
State  by  agent  of  nonresident  oil  company  were  interstate  commerce 
and  company  was  not  subject  to  privilege  tax  imposed  by  act  of  1909; 
Loverin  &  Browne  Co.  v.  Travis,  135  Wis.  331,  115  N.  W.  832,  holding 
contract  of  foreign  corporation  authorizing  agent  to  solicit  goods  in 
State  relates  to  interstate  commerce  and  is  not  violation  of  section 
1770b  of  Wisconsin  statute  of  1898,  and  allowing  recovery  on  contract 
of  guaranty  for  agent;  dissenting  opinion  in  United  States  v.  American 
Tobacco  Co.,  164  Fed.  714,  majority  holding  retail  selling  corporation 
purchasing  goods  from  illegal  combination  holding  majority  of  its  stock 
and  operating  four  hundred  stores  in  different  States,  is  not  ''unlawful 
monopoly"  within  Sherman  Anti-trust  Act  of  1890;  dissenting  opinion 
XIX— 53 
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in  Crenshaw  v.  State,  95  Ark.  475,  130  S.  W.  573,  majority  upholding 
Arkansas  statute  of  1909  imposing  license  tax  on  persons  soliciting 
orders  for  goods  to  be  shipped  from  another  State;  dissenting  opinion 
in  Pfeifer  &  Co.  v.  Israel,  161  N.  C.  430,  77  S.  E.  429,  majority  holding 
notes  given  for  whisky  unlawfully  sold  in  State  by  agent  of  nonresident 
seller  are  not  enforceable. 

Distinguished  in  Browning  v.  City  of  Waycross,  233  U.  S.  20,  21,  22, 
58  L.  Ed.  831,  832,  34  Sup.  Ct.  578,  upholding  municipal  license  tax  on 
business  of  erecting  lightning-rods  within  corporate  limits  of  town  by 
agent  of  nonresident  manufacturer;  Standard  Oil  Co.  v.  Tennessee,  217 
U.  S.  421,  54  L.  Ed.  821,  30  Sup.  Ct.  543,  Tennessee  statute  of  1903 
prohibiting  arrangements  within  State  for  lessening  competition  is  not 
void  as  reg^ulation  of  interstate  commerce,  as  applied  to  transaction  in- 
ducing merchants  within  State  to  revoke  order  of  oil  from  another 
State;  Ware  v.  Mobile  County,  209  U.  S.  412,  52  L.  Ed.  859,  28  Sup. 
Ct.  526,  upholding  license  tax  imposed  by  Alabama  statute  of  1903  upon 
persons  engaged  in  buying  and  selling  futures  on  commission ;  Crenshaw 
V.  State,  95  Ark.  471, 130  S.  W.  571,  and  Rogers  v.  State,  102  Ark.  319, 
144  S.  W.  213,  both  upholding  Arkansas  statute  of  1909  imposing  license 
tax  on  persons  soliciting  orders  for  goods  to  be  shipped  from  another 
State;  International  Harvester  Co.  v.  Commonwealth,  147  Ky.  670,  145 
S.  W.  399,  holding  question  whether  foreign  trading  corporation  was 
engaged  in  interstate  conunerce  should  not  be  determined  on  motion  to 
quash  service  of  summons  under  indictment  for  violation  of  State  anti- 
trust law ;  Loverin  &  Brown  Co.  v.  Tansil,  118  Tenn.  723,  724,  102  S.  W. 
79,  foreign  corporation  selling  goods  in  State  through  agent  soliciting 
orders  and  receiving  payment  upon  delivery  of  goods  is  subject  to 
license  tax;  Roselle  v.  Conmionwealth,  110  Va.  237,  65  S.  £.  527,  affirm- 
ing conviction  of  agent  of  nonresident  corporation  soliciting  orders  for 
picture  frames  and  making  deliveries  to  purchasers  in  State  without 
license. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.    Notes, 
14  Ann.  Oas.  865 ;  Ann.  Oaa.  1916B,  497. 
License  or  occupation  tax  on  hawkers,  peddlers  and  persons  solicit- 
ing orders  by  sample  or  otherwise,  as  violating  the  commerce 
clause.    Note,  19  L.  R.  A.  (N.  S.)  312. 
What  constitutes  "original  package''  as  applied,  to  interstate  ship- 
ments.   Note,  12  Ann.  Oas.  1116,  1117. 
What  constitutes  original  or  unbroken  package.    Note,  89  L.  B.  A. 
(N.  8.)   1055. 

203  U.  B.  614>6S0,  51  L.  Ed.  296,  27  Bap.  Ot.  153,  TLLSNOIB  CENT.  BY. 

GO.  ▼.  McKENBBEE. 

Federal  question  Is  raised  where  complaint  is  based  on  violation  of 
departmental  order,  and  demuirer  to  answer  alleging  invaliditgr  of  mch 
order  la  suatalnod. 
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Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Taylor,  210  U.  S.  293,  52  L.  Ed. 
1067,  28  Sup.  Ct.  616,  refusal  of  State  court  to  give  construction  to 
Federal  Safety  Appliance  Act  insisted  upon  by  party,  which  would  lead 
to  decision  in  his  favor,  raises  Federal  question. 

Order  of  Secretary  of  Agriculture  regulating  intrastate,  as  well  as 
interstate  commerce,  is  not  divisl'ble,  and  whole  is  InTalid. 

Approved  in  Butts  v.  Merchants  etc.  Transp.  Co.,  230  XT.  S.  137,  138, 
57  L.  Ed.  1426,  1427,  33  Sup.  Ct.  964,  holding  provisions  of  Civil  Rights 
Act  of  1878  are  not  separable  as  to  places  under  exclusive  jurisdiction 
of  Federal  government,  and  having  been  declared  void  as  to  States,  is 
void  in  its  entirety;  Interstate  Commerce  Commission  v.  Goodrich 
Transit  Co.,  224  U.  S.  214,  56  L.  Ed.  737,  32  Sup.  Ct.  436,  holding  Inter- 
state Commerce  Commission  under  act  of  1906  may  require  accounts 
to  be  kept  in  specified  manner  by  interstate  carriers  including  amuse- 
ment park  operated  by  such  carrier;  Howard  v.  Illinois  Central  R.  R. 
Co.,  207  U.  S.  501,  52  L.  Ed.  810,  28  Sup.  Ct.  141,  Federal  Employers' 
Liability  Act  of  1906  containing  subjects  not  within  power  of  Congress 
inextricably  interblended  with  valid  provisions,  is  void;  United  States 
V.  Shauver,  214  Fed.  159,  act  of  1913  protecting  migratory  birds  and 
game  is  void  as  not  authorized  by  Constitution  expressly  or  by  implica- 
tion ;  Chicago  etc.  Ry.  Co.  v.  Frye-Bruhn  Co.,  184  Fed.  22, 106  C.  C.  A. 
217,  provisions  of  Orders  Nos.  106  and  107  of  Secretary  of  Agriculture, 
promulgated  in  1903,  establishing  quarantine  districts  for  cattle  are 
paramount  as  to  interstate  shipments,  and  Washington  Code  of  1896, 
§§  3216,  6431,  prohibiting  introduction  of  Texas  cattle  into  State,  are 
void;  Oregon  etc.  Navigation  Co.  v.  Campbell,  177  Fed.  319,  construing 
order  of  railroad  commission  regulating  freight  rates  as  applying  to 
intrastate  rates  only  and  upholding  it;  United  States  v.  Adair,  152 
Fed.  760,  upholding  aet  of  Congress  of  1898  prohibiting  interstate  cai^ 
rier  from  requiring  employee  not  to  become  or  remain  member  of  labor 
union  during  employment;  Eshleman  v.  Union  Stockyards  Co.,  222  Pa. 
26,  15  Ann.  Oaa.  998,  70  Atl.  902,  rules  of  bureau  of  animal  industry 
organized  by  act  of  Congress  of  1884  for  suppression  of  contagious 
diseases  among  domestic  animals  have  no  binding  foree  upon  State; 
Atchison  etc.  Ry.  Co.  v.  Mills,  49  Tex.  Civ.  353,  108  S.  W.  482,  holding 
Federal  Employers'  Liability  Act  of  1906  invalid  as  including  subjects 
beyond , power  of  Congress,  where  it  does  not  appear  Congress  would 
have  passed  act  as  relating  to  territories  and  other  places  within  its 
exclusive  control;  Sargent  v.  Rutland  R.  Co.,  86  Vt.  341,  85  Atl.  659, 
laws  of  1906  relating  to  demurrage  charges,  not  limited  to  intrastate 
commerce  are  void;  Kiley  v.  Chicago  etc.  Ry.  Co.,  138  Wis.  228,  119 
N.  W.  315,  laws  of  1907  imposing  liability  on  railroads  for  injuries 
to  employees  and  providing  that  questions  of  negligence  and  con- 
tributory negligence  are  for  jury,  does  not  confer  judicial  power  on 
jury  in  violation  of  Constitution,  art.  VII,  §  2. 
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Distinguished  in  Hyde  v.  Southern  Ry.  Co.,  31  App.  D.  C.  470,  472, 
and  £1  Paso  etc.  Ry.  Co.  v.  Gutierrez,  215  U.  S.  97,  54  L.  Ed.  Ill,  30 
Sup.  Ct.  21,  both  upholding  Employers'  liability  Act  of  1906,  as  valid 
regulation  of  commerce  in  District  of  Columbia  and  in  Territories;  St. 
Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  347,  Missouri  statute  of  1907  estab- 
lishing two-cent  passenger  fares  and  regulating  freight  rates  is  void 
as  confiscatory  where  none  of  railroads  can  earn  more  than  three  per 
cent  net  income  on  State  business;  Kelley  v.  Great  Northern  Ry.  Co., 
152  Fed.  234,  237,  238,  and  Snead  v.  Central  of  Georgia  Ry.  Co.,  151 
Fed.  621,  622,  both  upholding  Federal  Employers'  Liability  Act  of  1906 ; 
dissenting  opinion  in  Howard  v.  Illinois  Central  R.  R.  Co.,  207  U.  S.  515, 
62  L.  Ed.  816,  28  Sup.  Ct.  141,  majority  holding  Federal  Employers' 
Liability  Act  of  1906  void  as  containing  subjects  not  within  powers  of 
Congress. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  21. 

Statutory  r^nlations  as  to  infected  animals.    Note,  43  L.  B.  A. 
(N.  8.)  1067. 

208  U.  8.  631,  61  L.  Ed.  306,  27  Sop.  Ct.  169,  ILLINOIS  GENT.  BT.  OO.  T. 
BDWABDB. 

Statutory  regulations  as  to  infected  animals.    Note,  43  L.  B.  A. 
(N.  8.)  1067. 

203  v.  8.  681-^8,  51  L.  Ed.  806,  27  Sup.  Ot.  167,  OATEWOOD  ▼.  NOETH 
OABOUNA. 

Billing  of  8tate  court  as  to  separability  of  atatnte  la  concloslYe  and 
refutes  content;ion  that  entire  law  is  void. 

Approved  in  Martin  v.  West,  222  U.  S.  196,  86  L.  B.  A.  (N.  8.)  592, 
66  L.  Ed.  162,  32  Sup.  Ct.  42,  upholding  Washington  statute,  §§  5953, 
5954,  giving  lien  upon  vessels,  domestic  or  foreign,  whether  engaged  in 
interstate  or  intrastate  commerce,  for  injuries  to  persons  or  property 
within  State  and  providing  that  lien  for  nonmaritime  tort  may  be  en- 
forced in  State  Court;  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commis- 
sion of  Alabama,  155  Fed.  799,  statute  of  Alabama  of  1907  providing 
that  foreign  corporation  by  bringing  suit  in  Federal  court  ipso  facto 
forfeits  license  to  do  business  in  State  is  in  conflict  with  section  240 
of  Alabama  Constitution  of  1901  under  decision  of  Alabama  court  con- 
struing section  of  Constitution  identical  with  section  240. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  17, 
18,  46,  47. 

Power  to  enact  prima  facie  rule  of  evidence  for  criminal  cases. 
Note,  L.  E.  A.  19160,  729. 

Miscellaneous.  Cited  in  Barker  v.  Butte  Consolidated  Min.  Co.,  215 
U.  S.  585,  64  L.  Ed.  888,  30  Sup.  Ct  404^  dismissing  for  want  of  juris- 
diction. 
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903  U.  8.  643-^668,  61  L.  Ed.  SIO,  27  Sup.  Ot  174,  OAHEH  ▼.  BBEW8TER. 

In  Interpratiiig  State  statatM  the  Supreme  Oonzt  will  adopt  the  inter- 
pretation placed  thereon  by  the  State  court  and  will  not  pronounce  a  con- 
tradiction between  such  decisloni  which  the  court  which  pronoun  :ed  them 
declared  does  not  exist. 

Distinguislied  in  Eessler  ▼.  Armstrong  Cork  Co.,  168  Fed.  760,  86 
C.  C  A.  642,  holding  judgment  against  indorsee  in  action  in  France  on 
duplicate  of  foreign  bill  of  lading  by  indorsee  against  drawee,  where 
original  bill  bad  been  paid  under  forged  indorsement,  is  not  conclusive 
against  payee  since  neither  drawers  nor  payee  were  parties  or  privies  to 
French   judgment. 

Statute  imposing  succession  tax*  on  estate  not  closed  is  not  void  as 
denying  equal  protection  of  law  because  it  does  not  tax  estate  closed  at 
time  of  its  enactment 

Approved  in  Succession  of  Stanfier,  119  La.  68,  43  South.  029,  act  of 
1906  imiKwing  inhexitanee  tax  on  ''all  successions  not  finally  dosed  or 
in  which  final  account  has  not  been  filed,"  does  not  violate  State  or 
Federal  Constitution;  Attorney  Oeneral  v.  Stone,  209  Mass.  191,  96 
N.  £.  397,  upholding  statute  of  1902,  providing  that  collateral  inherit- 
ance tax  shall  not  be  assessed,  as  to  estates  limited  over  after  preceding 
estate,  until  right  of  possession  accrues;  dissenting  opinion  in  Chanler 
V.  Kelsey,  206  U.  S.  480,  61  L.  Ed.  889,  27  Sup.  Ct.  660,  majority  up- 
holding imposition  of  transfer  tax  under  law  of  New  York  of  1897,  upon 
exercise  by  will  of  power  of  appointment  conferred  by  deed  executed 
prior  to  enactment  of  such  law. 

Distinguished  in  Hanseom  v.  Maiden  &  Melrose  Gaslight  Co.,  220 
Mass.  8,  Ann  Oas.  1917A,  146,  107  N.  £.  429,  statute  of  1913  amending 
laws  of  1902,  providing  that  attachments  not  levied  on  before  debtor's 
death  are  thereby  dissolved,  by  excepting  attached  property  alienated 
by  debtor  before  his  death,  if  construed  as  retroactive,  would  be  taking 
of  property  without  due  process. 

Inheritance  taxation — Its  leading  features.    Note,  127  Am.  St.  Rep. 
1060, 1066. 

Nature  of  inheritance  tax.    Note,  33  L.  R.  A.  (N.  8.)  610. 

Constitutionality  of  succession  taxes.    Note,  33  L.  R.  A.   (N.  S.) 
696,  698. 

Succession  tax — Retrospective  operation.    Note,  44  L.  R.  A.  (N.  S.) 
4S3. 

208  U.  S.  663-663,  61  L.  Ed.  314,  27  Sup.  Ot.  171,  KENTUOKT  BOARD  OF 
EDUCATION  y.  ILLINOIS. 

Inheritance   taxation — ^Its    leading   features.    Note,  127   Am.    St. 
Rep.  1060,  1068. 

Liability  to  inheritance  tax  of  bequests  to  foreign  charitable  cor- 
porations.   Note,  Ann.  Oas.  191^,  996. 
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Constitutionality  of  succession  taxes.  Note,  33  L.  R.  A.  (N.  S.) 
697,  698,  599. 

Right  of  charitable,  etc.,  institutions  to  exemptions  from  taxation 
as  affected  by  geographical  field  of  operation.  Note,  61  L.  K.  A. 
(N.  S.)  817. 

203  V.  a  663-576,  51  L.  Ed.  310,  27  Bap.  Ot.  166,  UNITED  STATES  ▼. 


Sworn  denial  of  participation  in  overt  acts  constitQting  contempt  does 
not  purge  ai&ant. 

Approved  in  Oates  v.  United  Statps,  233  Fed.  207,  147  C.  C.  A.  207, 
person  violating  injunction  by  personal  and  overt  acts  cannot  purge 
himself  by  denial  under  oath  of  contempt  charged;  In  re  Boyd,  228 
Fed.  1005,  in  proceeding  for  contempt  for  disobedience  of  order  of 
referee  in  bankruptcy,  contemners  are  not  purged  by  sworn  answers  in 
denial ;  United  States  v.  Huff,  206  Fed.  703,  filing  of  sworn  answer  deny- 
ing contempt  does  not  purge  contemner  in  Federal  court,  but  leaves  him 
to  proofs;  Kirk  v.  United  States,  192  Fed.  280,  112  C.  0.  A.  531,  un- 
der Revised  Statutes,  §  725,  authorizing  Federal  courts  to  punish  for 
oontempt,  filing  of  sworn  answer  denying  contempt  is  not  eonolusive 
that  defendant  is  not  guilty;  Re  Gompers,  40  App.  D.  C.  328,  fact  that 
su^estion  of  committee  of  bar  appointed  by  eonrt  that  eoateauierB 
apologize  for  violation  of  injunction  and  give  assurance  of  future  sub- 
mission to  court,  is  met  with  defiance,  are  elements  to  be  considered  in 
measuring  intent;  Pierce  v.  United  States,  37  App.  D.  C.  586,  denial 
under  oath  of  charge  of  contempt  in  attempting  to  influence  grand  jury- 
man does  not  purge  contemner  so  as  to  require  court  to  discharge  him; 
O'Flynn  v.  State,  89  Miss.  863,  119  Am.  St.  Bep.  727,  11  Ann.  Oaa.  680, 
9  Ik  R.  A.  (N.  S.)  1119,  43  South.  83,  in  proceeding  for  constructive  oon- 
tempt, sworn  answer  of  contemners  does  not  preclude  court  from  re- 
ceiving evidence  to  establish  contempt;  Coleman  v.  State,  121  Tenn.  8, 
113  S.  W.  1046,  evidence  is  admissible  to  controvert  statements  of 
sworn  answer  denying  contempt;  Herald-Republican  Pub.  Co.  v.  Lewis, 
42  Utah,  199,  129  Pac.  628,  constructive  criminal  contempt  is  not 
purged  by  denial  under  oath,  but  sections  3360,  3366  and  3367  of  Stat- 
ute of  1907  require  hearing  and  proof;  dissenting  opinion  in  Re  Gomp- 
ers,  40  App.  D.  C.  345,  majority  holding  defiant  refusal  of  contemners 
to  accept  su^estion  of  committee  of  bar  appointed  by  court  to  apolo^ze 
for  violation  of  injunction  and  give  assurance  of  future  obedience,  is 
element  to  be  considered  in  measuring  intent  and  temper  of  respondents. 

Distinguished  in  Stuart  v.  Reynolds,  204  Fed.  717,  123  C.  C.  A.  13, 
in  proceeding  to  punish  bankrupt  for  contempt  for  failure  to  comply 
with  order  of  trustee  to  turn  over  property,  sworn  denial  of  present 
possession  of  property  requires  evidence  beyond  reasonable  doabt  to 
overcome  denial. 


839  UNITED  STATES  v.  SHIPP.       203  U.  S.  563^75 

Denial  under  oath  as  purging  criminal  contempt.    Note,  9  Li  B.  A. 
(N.  S.)  1122. 

Court  is  not  party  to  contempt  proceedings. 
Approved  in  Patterson  v.  Colorado,  205  U.  S.  463,  51  L.  Ed.  881, 
27  Sup.  Ct.  556,  dismissing  writ  of  error  to  review  judgment  of  State 
court  punishing  for  contempt  person  publishing  articles  reflecting  upon 
motives  and  conduct  of  Supreme  Court  of  Colorado;  Phillips  Sheet  & 
Tin  Plate  Co.  v.  Amalgamated  Assn.  of  Iron  etc.  Workers,  208  Fed. 
346,  dismissing  proceedings  in  contempt  for  defective  charging  paper 
without  prejudice  to  institution  of  new  proceedings;  United  States  ▼. 
Pratt,  3  Alaska,  423,  court  wherein  original  cause  is  x>ending  has  powei 
to  punish  attorney  for  contempt  in  advising  client  to  disregard  sub- 
poena issued  by  clerk  of  court. 

Lack  of  Jurisdiction  of  habeas  corpus  petition  or  of  appeal  from  such 
petition  is  not  defense,  in  contempt  proceeding  for  yiolating  order  of  Fed- 
eral Supreme  Ctourt  to  stay  proceedings  pending  appeaL 

Approved  in  Jones  v.  Springer,  226  U.  S.  155,  57  L.  Ed.  164,  33  Sup. 
Ct.  64,  territorial  court  having  possession  of  property  under  attachment 
has  jurisdiction  to  order  sale  for  preservation  of  property,  although 
bankruptcy  proceedings  had  been  instituted  within  four  months  of  at- 
tachment and  company  has  been  adjudged  bankrupt  before  sale;  Mer- 
rimack River  Sav.  Bank  v.  Clay  Center,  219  U.  S.  536,  Ann.  Oas.  1912A, 
513,  55  L.  Ed.  825,  31  Sup.  Ct.  295,  destruction  of  subject  matter  of  liti- 
gation pending  appeal  is  contempt  of  appellate  jurisdiction  of  this  court, 
event  though  it  is  also  violation  of  injunction  in  Circuit  Court;  Toy 
Toy  V.  Hopkins,  212  U.  S.  549,  53  L.  Ed.  647,  29  Sup.  Ct.  416,  judgment 
of  Circuit  Court,  erroneously  retaining  jurisdiction  of  criminal  case 
against  Indian  allottee,  may  be  corrected  by  appeal  or  by  writ  of  error, 
but  cannot  be  attacked  collaterally  in  habeas  corpus  proceedings;  Es 
parte  Simon,  208  U.  S.  148,  52  L.  Ed.  431,  28  Sup.  Ct.  238,  denying 
habeas  corpus  to  release  person  committed  for  contempt,  where  basis 
of  petition  is  that  order  disobeyed  was  void  as  made  by  court  without 
jurisdiction  by  reason  of  nonservice  of  summons;  United  States  v. 
Toledo  Newspaper  Co.,  220  Fed.  495,  in  contempt  proceedings  for  pub- 
lications relating  to  pending  case,  it  is  no  defense  that  court  was  with- 
out jurisdiction  in  pending  case;  Schwartz  v.  United  States,  217  Fed. 
869,  133  C.  C.  A.  576,  person  accused  of  contempt  for  violating  injunc- 
tion in  civil  proceeding  waived  objections  to  transfer  of  cause  to  crim- 
inal docket  by  appearing  and  obtaining  suspension  of  proceedings  by 
promise  of  obedience,  and  cannot  object  to  judgment  of  contempt  on 
ground  of  invalidity  of  injunction  order;  Central  of  Georgia  By.  Co.  v. 
Railroad  Commission  of  Alabama,  161  Fed.  969,  enjoining  enforcement 
of  Alabama  statutes  of  1907  relating  to  intrastate  rates  pending  final 
hearing;  McAlister  v.  Chesapeake  etc.  Ry.  Co.,  157  Fed.  743,  18  Ann. 
Oas.  1068,  85  C.  C.  A.  316,  where  upon  face  of  record  cause  appears 
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to  be  removable,  on  filing  of  record  and  docketing  ease  Federal  court  has 
jurisdiction  to  determine  question  of  removability  and  may  enjoin  pro- 
ceeding in  State  court  until  that  question  is  determined;  Louisville  ete. 
R.  Co.  V.  Railroad  Commission  of  Alabama,  157  Fed.  956,  enjoining  en- 
forcement of  Alabama  rate  statute  pending  determination  of  ^ts  valid- 
ity; United  States  v.  Pratt,  3  Alaska,  406,  clerk  of  District  Court  has 
power  to  issue  subpoena  to  require  defendant  to  appear  before  notaiy 
public  and  give  deposition  under  sections  644  and  652  of  Alaska  Code, 
and  attorney  instructing  client  to  disobey  subpoena  is  guilty  of  eon- 
tempt  ;  Pitcock  v.  State,  91  Ark.  534, 134  Asl  St  Bep.  88, 121  S.  W.  745, 
where  pleadings  show  court  is  without  jurisdiction  of  suit  against  State 
penitentiary  board  to  restrain  breach  of  contract,  preliminary  injunc- 
tion is  void  and  violation  of  it  is  not  contempt. 

Contempt  procedure  in  Federal  court.    J^ote,  Ann.   Gas.  1915D, 
1049»  1056. 

Acts  of  mob  In  taking  prisoner  from  sheriif  and  murdering  Um  to 
prevent  delay  required  for  trial  of  appsal  to  Federal  Supreme  Court  is 
contempt  of  order  to  stay  proceedings  In  State  court  pending  h>P«^ 

Approved  in  Omaha  etc.  Street  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission, 222  U.  S.  583,  56  L.  Ed.  824,  32  Sup.  Ct.  833,  suspending  en- 
forcement of  order  of  Interstate  Commerce  Commission  pending  appeal 
from  decision  of  commerce  court,  on  appellant  giving  bond  in  amount 
and  form  prescribed  by  court;  United  States  v.  Shipp,  214  U.  S.  405, 
58  L.  Ed.  1043,  29  Sup.  Ct.  637^  holding  members  of  mob  taking  prisoner 
held  under  order  of  Federal  court  and  lynching  him  are  guilty  of  con- 
tempt; United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  483,  publica- 
tions in  newspaper  of  nature  to  embarrass  judge  in  pending  case  are 
contempt;  United  States  v.  Huff,  206  Fed.  706,  letters  of  defendant  to 
judge  devoted  to  personal  abuse  and  implied  threats  if  judge's  action 
in  case  did  not  conform  to  his  views,  constitute  contempt;  Merchants 
Stock  etc.  Co.  V.  Board  of  Trade,  201  Fed.  29,  120  C.  C.  A.  582,  sixth 
amendment  guaranteeing  right  of  accused  to  be  confronted  with  wit- 
nesses does  not  apply  to  proceedings  for  criminal  contempt;  United 
States  V.  Zavelo,  177  Fed.  539,  where  witnesses  were  brought  by  United 
States  from  another  State  to  testify  in  criminal  proceeding,  service  of 
process  by  acquitted  defendant  in  action  for  malicious  prosecution 
growing  out  of  testimony  was  contempt;  Qarrigan  v.  United  States, 
163  Fed.  20,  23  L.  R.  A.  (N.  S.)  1295,  89  C.  C.  A.  494,  in  proceedii^ 
for  criminal  contempt  for  violation  of  strike  injunction,  evidence  w 
insufficient  to  warrant  finding  that  person  not  party  to  original  pr^ 
ceedings  knew  of  injunction  or  that  his  act  was  contempt ;  Re  Gompcrs, 
40  App.  D.  C.  335,  modifying  judgment  of  imprisonment  for  one  yea^i 
six  months,  and  three  months  respectively  upon  officers  of  labor  or- 
ganization in  contempt  proceeding,  and  ordering  imprisonment  of  chief 
contemner  for  thirty  days,  and  imposition  of  five  hundred  dollars  each 
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upon  others;  State  ex  rel.  Attorney  General  v.  City  of  Pittsbuig,  80 
Kan.  712,  183  Am.  St.  Bep.  227,  25  L.  R.  A.  (N.  8.)  226,  104  Pac.  848, 
persons  raising  fund  to  pay  city  officials  to  avoid  effect  of  judgment 
ousting  city  from  exercise  of  power  of  licensing  sale  of  liquor  by  col- 
lection of  fines  imder  simulated  prosecutions,  are  guilty  of  contempt. 

Removal  or  destruction  of  subject  matter  of  litigation  pending  ap- 
peal as  contempt  of  appellate  court.  Note,  Ann.  Gaa»  1912A, 
616. 

Liability  of  sheriff  for  lynching  of  prisoner.  Note,  19  Ann.  Oas. 
893. 

SOS  U.  &  577,  51  X^  Bd.  825,  27  Sup.  Ot  777,  GBAHAM  ETC.  TBAK8P.  00. 
▼.  OBAia  8HIPBUILDINO  00. 

Cited  in  Iroquois  Transp.  Co.  v.  De  Laney  Forge  eto.  Co.,  205  U.  S. 
363,  51L.  Ed.  841,  27  Sup.  Ct.  509. 

203  U.  a  679,  61  L.  Bd.  826^  27  8np.  Ot.  779,  OAUFOBNIA  OONSOL.  MIN. 
OO.  T.  MANI^BT. 

Cited  in  Omaha  v.  Omaha  Water  Co.,  207  U.  8.  585,  62  L.  Ed.  352, 
28  Sup.  Ct.  262;  Bomig  v.  Oillett,  205  U.  S.  535,  51  L.  Ed.  919,  27 
Sup.  Ct.  789;  Laffoon  v.  Eemer,  203  U.  S.  579,  51  L.  Ed.  326,  27  Sup.  Ct. 
778;  Vogt  V.  Vogt,  203  U.  8.  581,  61  L.  Ed.  327,  27  Sup.  Ct.  779,  and 
Reynolds  v.  Connecticut,  203  U.  S.  585,  51  L.  Ed.  328,  27  Sup.  Ct.  782. 

203  IT.  &  680,  61  L.  Ed.  326^  27  Sup.  Ot.  779,  BOgB  Y.  KANflA& 
Cited  in  Day  v.  Sharp,  128  Teun.  344, 161  S.  W.  995,  996. 

203  U.  8.  580,  61  L.  Ed.  826,  27  Sup.  Ot.  779,  EIDMAK  T.  TILOHMAK. 

Cited  in  Hertz  ▼.  Woodman,  218  U.  S.  211,  230,  232,  54  L.  Ed.  1004, 
1012,  30  Sup.  Ct.  621,  United  States  v.  Fitts,  197  Fed.  1008,  Westhus 
V.  Union  Trust  Co.,  168  Fed.  617,  94  C.  C.  A.  96,  Westhus  v.  Union  Trust 
Co.,  164  Fed.  801,  802,  90  C.  C.  A.  441,  and  GiU  v.  Austin,  157  Fed.  234, 
84  C.  C.  A.  677. 

Succession  tax — ^Retrospective  operation.  Note,  44  L.  R.  A.  (N.  8.) 
427. 

203  XT.  8.  581,  61  Xi.  Ed.  827,  27  8np.  Ot.  779,  VOGT  ▼.  VOOT. 

Cited  in  Voght  v.  Graff,  33  App.  D.  C.  357. 

When  equitable  conversion  takes  place  under  will  directing  sale  of 
land  at  future  time.    Note,  17  Ann.  Oas.  643. 

203  IT.  8.  583,  61  L.  Ed.  328,  27  8np.  Ot  781,  MOE80HEN  ▼.  TENEBIENT 
HOUHB  DEFT.  OF  OITT  OF  NBW  YORK 

Cited  in  In  re  Molntosh,  211  N.  T.  269,  L.  B.  A.  1915D,  603^  105  N.  E. 
416. 
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Validity  of  statute  or  ordinance  regulating  oat  of  door  closets  or 
privies.    Note,  Ann.  Oas.  1916D,  215. 

Validity  of  statute  or  ordinance  regulating  sewage  dispoaaL  Note, 
Ann.  Gao.  191SD,  61. 

Constitutionality  of  statutory  r^^lations  as  to  safety  and  sanitary 
conditions  of  tenement,  lodging  and  boarding  houses.  Note,  17 
L.  R.  A.  (N.  S.)  486. 

Power  of  health  authorities  to  require  alteration  of  private  prop- 
erty in  a  particular  manner.    Note,  24  L.  B.  A.  (N.  8.  )  242. 

203  V.  8.  684,  51 1«.  Ed.  328,  27  Sup.  Ot.  782,  LAMAB  ▼.  8PALI>XNO. 

Cited  in  Lamar  v.  Spalding,  154  Fed.  29,  83  C.  C.  A.  Ill,  and  Weeks 
V.  Weeks,  79  N.  J.  L.  283,  75  Atl.  480. 

208  U.  8.  584,  51  L.  Ed.  328,  27  Sap.  Ct.  783,  STUABT  ▼.  HAXT8EB. 

Cited  in  Barker  v.  Butte  Consolidated  Min.  Co.,  215  U.  S.  585,  64 
L.  Ed.  838,  30  Sup.  Ct.  404. 

203  V.  8.  589,  61  la.  Ed.  330,  27  Sup.  Ot.  776^  KEW  YORK  EVENlNa 
JOTTBNAI.  PUB.  CO.  ▼.  SIMON. 

Cited  in  Post  Pub.  Co.  v.  Peck,  199  Fed.  25, 120  C.  C.  A.  L 

203  XT.  &  694,  51  L.  Ed.  332,  27  Sup.  Ot.  783,  UNITED  STATES  ▼.  BCABIOK 
TRUST  CO. 

Cited  in  Herts  t.  Woodman,  218  U.  S.  211,  54  L.  Ed.  1004^  30  Sup.  Ct. 
621. 

203  U.  8.  605,  61  Lu  Ed.  332,  27  Sup.  Ot  783^  FIRST  NAT.  BANK  OF 
YANDAIJA  ▼.  FLICKINaER. 

Cited  in  In  re  Folkstad,  199  Fed.  365. 

203  U.  S.  606,  51  L.  Ed.  333,  27  Sup.  Ot.  784,  ANDRUS  ▼.  BERKSHIRB 
POWER  CO. 

Cited  in  Griffith  v.  Berkshire  Power  Co.,  158  Fed.  220. 

Right,  upon  failure  to  establish  ground  of  equitable  jurisdiction, 
to  obtain  in  a  suit  in  equity  relief  obtainable  at  law.  Note,  19 
L.  R.  A.  (N.  8.)  1075. 
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204  U.  8.  1-8^  61  L.  Bd.  8iS»  27  Bnp.  Ot  241,  JEBOMB  ▼.  OOCMIWEUi. 
Not  cited. 

204  U.  8.  8-23,  51  I..  Ed.  345,  27  Sny  Ot  236,  OZJ>  WAYNE  MUTUAL 
UFE  ASSN.  y.  McDONOUGH. 

State  conn  denying  tuB.  faitb  to  Jndgment  against  nonresident  based 
on  peisonal  service  tliereby  denies  dne  process. 

Approved  in  New  York  Life  Ins.  Co.  v.  Head,  234  U.  S.  162,  58  L.  Ed. 
1264,  34  Snp.  Ct.  879,  holding  courts  of  Missouri  must  .give  faith  and 
credit  to  adjustment  made  under  policy  loan  agreement  in  accordance 
with  laws  of  New  York;  Twining  v.  New  Jersey,  211  U.  S.  HI,  58  L.  Ed. 
Ill,  29  Sup.  Ct.  14,  holding  exemption  from  self-incrimination  is  not 
safeguarded  as  against  State  action ;  Wetmore  v.  Karrick,  205  U.  S.  149, 
51  L.  Ed.  718,  27  Sup.  Ct.  434,  holding  court  cannot  vacate  judgment 
of  dismissal  without  giving  notice  to  defendant;  Herman  v.  Barth, 
85  Neb.  728,  124  N.  W.  138,  holding  foreclosure  of  tax  lien  cannot  be 
had  on  constructive  service  where  personal  service  could  have  been  had. 

Premnnption  that  oonft  acted  wltUn  Jurisdiction  does  not  lie  where 
record  aflirmatiTely  shows  the  contrary. 

Approved  in  Butterfield  v.  Miller,  195  Fed.  203,  115  C.  C.  A.  152, 
holding  recitals  of  jurisdiction  in  judgment  are  presumptively  true; 
Marshall  v.  R.  M.  Owens  &  Co.,  171  Mich.  237,  137  N.  W.  207,  holding 
corporation  may  show  that  agent  was  not  representative;  Old  Domin- 
ion Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass.  208,  209,  40  L.  B.  A. 
(N.  S.)  S14,  89  N.  E.  214,  215,  holding  oral  testimony  may  inquire  into 
existence  of  jurisdiction. 

Assent  of  foreign  corporation  to  serTlce  of  process  does  not  extend  to 
actions  arising  outside  of  State. 

Approved  in  Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  193, 
69  L.  Ed.  912^  35  Sup.  Ct.  579,  holding  service  cannot  be  made  on 

(843) 
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director  when  foreign  corporation  is  not  doing  business  in  State;  Simon 
V.  Southern  Ry.  Co.,  236  U.  S.  130,  69  L.  Ed.  600,  35  Sup.  Ct.  255, 
holding  service  on  State  officer  will  not  give  jurisdiction  over  cause  of 
action  arising  in  another  State;  Merchants  Heat  etc.  Co.  v.  James  B. 
Clow  &  Sons,  204  U.  S.  289,  61  L.  Ed.  489,  27  Sup.  Ct.  285,  holding  lack 
of  valid  service  will  not  defeat  jurisdiction  where  defendant  sets  up 
cross-claim;  Fry  v.  Denver  etc.  R.  Co.,  226  Fed.  894,  holding  in  order 
that  jurisdiction  may  be  acquired  over  foreign  corporation,  it  must  be 
doing  business  in  State;  Hoffman  v.  Washington- Virginia  Ry.  Co.,  44 
App.  D.  C.  423,  upholding  service  made  on  Virginia  corporation  doing 
business  in  district;  Meixell  v.  American  Motor  Car  Sales  Co.,  181  Ind. 
159,  Ajul  Gas.  1916D,  875, 103  N..E.  1073,  holding  permission  to  exercise 
franchise  is  sufficient  consideration  for  service  of  process;  W.  J.  Arm- 
strong Co.  y.  New  York  Cent.  etc.  R.  Co.,  129  Minn.  110,  Ann.  Gas. 
1916E,  385,  151  N.  W.  919,  upholding  service  made  on  freight  agent 
of  railroad;  Corbett  v.  Physician's  Casualty  Assn.,  135  Wis.  514,  16 
la.  K.  A.  (N.  S.)  177,  115  N.  W.  368,  holding  insurance-  company  trans- 
acting business  in  violation  of  statute  is  estopped  to  attack  service; 
dissenting  opinion  in  Menefee  v.  Riverside  etc.  Cotton  Mills,  161  N.  C. 
169,  76  S.  E.  744,  majority  holding  service  may  be  made  on  resident 
director  though  corporation  has  no  property  in  State. 

Distinguished  in  Smolik  v.  Philadelphia  etc.  Coal  &  Iron  Co.,  222 
Fed.  150,  151,-  holding  cause  of  action  need  not  arise  out  of  business 
done  in  State;  Michigan  Trust  Co.  v.  Ferry,  175  Fed.  672,  99  C.  C.  A. 
221,  holding  administrator  appointed  by  State  court  is  bound  by  pub- 
lished notice;  State  v.  Grimm,  239  Mo.  159, 162,  168, 143  S.  W.  490,  491, 
493,  allowing  service  in  action  on  policy  executed  in  another  State; 
Bagdon  v.  Philadelphia  etc.  Iron  Co.,  217  N.  Y.  434,  436,  Ul  N.  E.  1075, 
holding  cause  of  action  need  not  relate  to  business  done  in  State. 

Effect  upon  contracts  of  foreign  corporation  of  its  noncompliance 
with  domestic  statutes.    Note,  13  Ann.  Gas.  614. 

204  V.  8.  24-36,  51  L.  Ed.  851,  27  Sup.  Ot.  233,  WILSON  ▼.  SHAW. 
Congress  had  power  to  construct  Panama  Canal. 
Approved  in  Latinette  v.  St.  Louis,  201  Fed.  679,  120  C.  C.  A.  638, 
holding  Congress  may  authorize  construction  of  bridge  over  navigable 
stream;  United  States  v.  Adair,  152  Fed.  757,  holding  Congress  could 
prohibit  railroad  discharging  employee  account  of  labor  affiliation; 
B.  F.  Cummins  Co.  v.  Burleson,  40  App.  D.  C.  509,  refusing  to  restrain 
action  of  Postmaster-general  in  awarding  contract. 

Miscellaneous.  Cited  in  Barber  v.  Columbia  Chemical  Co.,  228  Fed. 
480,  discussing  right  of  party  to  enjoin  construction  of  dam. 

204  U.  S.  36-42,  51  L.  Ed.  S67,  27  Sup.  Ct.  243,  BACHTEL  ▼.  WILSON. 

Writ  of  error  will  not  lie  from  Federal  Supreme  Court  onlesa  Federal 
question  actually  involved. 
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Approved  in  Mallinckrodt  Chemical  Works  v.  Missouri,  238  U.  S.  54, 
59  L.  Ed.  1X98^  35  Sup.  Ct.  671,  holding  appeal  lies  where  record  shows 
Federal  question  specifically  dealt  with ;  St.  Louis  Southwestern  Ry.  Co. 
Y.  Arkansas,  235  U.  8.  369,  59  L.  Ed.  274,  35  Sup.  Ct.  99,  holding  im- 
posing franchise  tax  on  railroad  does  not  deny  due  process  of  law; 
Plymouth  Coal  Go.  v.  Pennsylvania,  232  U.  S.  546,  58  L.  Ed.  720,  34 
Sup.  Ct.  359,  holding  method  of  fixing  barrier  between  adjoining  mines 
involves  no  Federal  question;  Adams  v.  Russell,  229  U.  S.  360,  57  L.  Ed. 
1227,  33  Sup.  Ct.  846,  holding  appeal  will  not  lie  where  it  can  only  be 
conjectured  whether  Federal  question  involved;  Lindsley  v.  Natural 
Carbonic  Gas  Co.,  220  U.  S.  79,  Ann.  Gaa.  19120,  160,  65  L.  Ed.  377, 
31  8np.  Ct.  337^  holding  Federal  court  will  follow  State  court's  construc- 
tion of  statute;  Western  Union  Tel.  Co.  v.  Wilson,  213  U.  S.  53, 53 L.  Ed. 
694,  29  Sup.  Ct.  403,  holding  refusal  to  allow  plea  setting  up  Federal 
question  does  not  involve  decision  of  Federal  question;  Stiokney  v. 
Kelsey,  209  U.  S.  422,  52  L.  Ed.  865,  28  Sup.  Ct.  508,  holding  judgment 
sustaining  method  of  proving  existence  of  law  involves  no  Federal 
question;  Schlemmer  v.  Buffalo  etc.  Ry.  Co.,  205  U.  S.  11,  51  L.  Ed.  686, 
27  Sup.  Ct.  407,  holding  appeal  lies  to  Supreme  Court  where  construc- 
tion of  Federal  Liability  Act  involved. 

Distinguished  in  dissenting  opinion  in  Schlemmer  v.  Buffalo  etc.  Ry. 
Co.,  205  U.  S.  17,  51  L.  Ed.  688,  27  Sup.  Ct.  407,  majority  holding  appeal 
lies  to  Supreme  Court  where  construction  of  Federal  Liability  Act 
invalid. 

Glassiflcation  to   be  obnozlonB  to  Fonrteentli  Amendment  must  bo 
arliitrary  and  nnreasonable. 

Approved  in  Nolen  v.  Riechman,  225  Fed.  821,  upholding  statute 
requiring  jitney  buses  to  file  bonds;  Watson  v.  St.  Louis  etc.  Ry.  Co., 
169  Fed.  947,  upholding  Federal  Liability  Act;  Ivy  v.  Western  Union 
Tel.  Co.,  165  Fed.  373,  374,  upholding  statute  making  telegraph  com- 
panies liable  for  mental  anguish ;  Peninsular  Industrial  Ins.  Co.  v.  State, 
61  Fla.  382,  55  South.  400,  upholding  statute  imposing  tax  on  gross 
receipts  from  premiums  on  insurance  iMHcies;  Hawkins  v.  Smith,  242 
Mo.  696,  147  S.  W.  1044,  upholding  statute  making  owners  of  mines 
liable  for  injuries  to  employees ;  State  ex  rel.  Sparks  v.  State  Bank  etc. 
Co.,  31  Nev.  470,  103  Pac.  410,  upholding  law  providing  for  appoint- 
ment of  receivers  for  insolvent  banks;  Steele  etc.  Co.  v.  Miller,  92  Ohio 
St.  127,  110  N.  E.  651,  upholding  law  regulating  sale  of  stock  in  trade; 
Bloomfield  v.  State,  86  Ohio  St.  265,  Ann.  Oaa.  1913D,  629,  41  L.  R.  A. 
(N.  S.)  726,  99  N.  E.  311,  holding  statute  might  prohibit  aliens  engaging 
in  liquor  traffic ;  State  v.  Coyle,  7  Okl.  Cr.  79.  122  Pac.  256,  upholding 
Anti-trust  Act  of  State  of  Oklahoma. 

Validity  of  Employers '  Liability  Act  exempting  certain  employments 
from  its  operation.    Note,  Ann.  Oas.  1914D,  405. 
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Miseellsneous.  Cited  in  Barker  t.  Bvtte  ComR^cbited  lOn.  Co.,  215 
U.  8.  585,  64  L.  Ed.  338,  30  Sap.  Gt.  404,  dismisBiiig  for  want  of  jnris- 
diction. 

204  TJ.  &  42;  51  la.  Ed.  860,  27  Sup.  Ot.  246^  BAOHTBL  T.  momX. 
Not  eited. 

204  V.  &  43-64,  51  L.  Ed.  860,  27  8np.  Ot.  213,  KANK  ▼.  XIKa. 

Equitable  relief  from  forfeiture  for  nonpayment  ^of  rent.    Note, 
Ann.  Gaa.  191SA,  828. 

Form  of  assessment  of  land  of  decedent's  estate.    Note,  50  L.  B.  A. 
(N.  8.)  408. 

204  TT.  B.  64-85,  61  L.  Bd.  360,  27  8np.  Ot.  224,  aABBOZI  ▼.  DA8TA8. 

Party  wrongfully  removing  cause  to  Federal  court  cannot  later  allege 
want  of  Jurisdiction. 

Approved  in  Anderson  v.  United  Realty  Co.,  222  U.  S.  167,  56  L.  Ed. 
145,  32  Sup.  Ct.  50,  holding  defendant  may  waive  objection  to  remand- 
ing of  cause;  In  re  Garrosi,  229  Fed.  367,  holding  District  Court  has 
jurisdiction  to  set  aside  fraudulent  transfer  by  husband;  Anderson  v. 
United  Realty  Co.,  79  Ohio  St.  44,  51  L.  R.  A.  (N.  S.)  477,  86  N.  E.  646, 
holding  party  dismissing  suit  against  one  entitled  to  removal  cannot 
later  allege  want  of  jurisdiction  in  State  court. 

Husband  cannot  be  required  to  account  for  community  property  wliieb 
he  has  extravagantly  expended. 

Approved  in  Reade  v.  De  Lea,  14  N.  M.  450,  95  Pac.  133,  136,  holding 
wife  need  not  join  in  conveyance  made  by  husband. 

Distinguished  in  Amett  v.  Reade,  220  U.  S.  319,  320,  36  L.  B.  A. 
(N.  S.)  1040,  55  L.  Ed.  481,  31  Sup.  Ct.  425,  holding  husband  and  wife 
must  join  in  conveyance  of  community  property;  dissenting  opinion  in 
Reade  v.  De  Lea,  14  N.  M.  477,  95  Pac.  143,  majority  holding  wife  need 
not  join  in  conveyance  made  by  husband. 

Divorced  wife  is  entitled  to  her  share  of  community  property. 

Approved  in  Sandoval  v.  Priest,  210  Fed.  816,  127  C.  C.  A.  364,  hold- 
ing on  death  of  one  spouse  one-half  community  vested  in  survivor. 

Effect   on   community   property   of  divorce   without   adjudication. 
Note,  11  L.  E.  A.  (N.  S.)  104. 

204  IT.  8.  85-80,  51  !•.  Ed.  381,  27  Sup.  Ot.  223,  EIJ>EB  v.  OOI^BADO  EX 
BEL.  BADGLEY. 

Miscellaneous.  Cited  in  Cassidy  v.  Colorado,  223  U.  S.  707,  56  L.  Ed. 
622,  32  Sup.  Ct.  518,  dismissing  for  want  of  jurisdiction. 
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204  U.  S.  89-06,  61  !■.  Sd.  385,  27  Sup.  Ot.  220,  KEWMAN  ▼.  QATES. 

Ko  Pederal  question  is  involTtd  when  appeal  was  dismissed  for  defect 
ef  parties. 

Approved  in  John  v.  PauUin,  231  U.  S.  685,  587,  58  L.  Ed.  888,  34  Sup. 
Ct.  178,  applying  principle. 

Distinguished  in  General  Oil  Co.  v.  Grain,  209  U.  S.  221,  52  L.  Ed. 
761,  28  Sup.  Ct.  475,  holding  dismissal  on  gpround  that  suit  is  one  against 
State  is  reviewable. 

204  V.  8.  96-103,  61  L.  Sd.  390,  27  Sop.  Ot.  196,  J.  B.  OSOUTT  CO.  T. 


Supreme  court  may  provide  that  proofs  of  claim  be  deHyered  to  referee. 
Approved  in  In  re  Fai-thing,  202  Fed.  560,  holding  claim  founded  on 
negotiable  notes  must  set  out  execution  of  notes. 

Claim  in  bankmptey  must  be  presented  to  trustee  wltUn  year  after 
adjudication. 

Approved  in  Orinoco  Iron  Co.  v.  Metzel,  230  Fed.  48,  applying  prin- 
ciple; In  re  Fairlamb,  199  Fed.  280,  and  In  re  Kessler,  184  Fed.  52, 
107  C.  C.  A.  13,  both  holding  proof  of  claim  may  be  amended  after  ex- 
piration of  year;  In  re  Lathrop,  Haskins  &  Co.,  197  Fed.  165,  116 
C.  C.  A.  601,  holding  handing  claim  to  employee  of  trustee  does  not 
constitute  filing;  In  re  French,  181  Fed.  584,  holding  claims  not  filed 
within  year  are  barred;  Bennett  v.  American  Credit  Indemnity  Co.,  159 
Fed.  628,  86  C.  C.  A.  614,  holding  assignment  of  claim  may  be  filed 
within  year;  In  re  Back  Bay  Automobile  Co.,  158  Fed.  683,  686,  holding 
claim  cannot  be  allowed  without  meeting  of  creditors. 

204  U.  S.  103-116,  51  L.  Ed.  393,  27  8up.  Ct.  198,  AMEBICAK  8MELTIKO 
ft  EEFINIKa  00.  y.  OOLOBADO  EX  BEL.  LINBSIiET. 

State  cannot  subject  foreign  corporation  to  payment  of  license  tax 
wlthoat  impairing  obligation  of  contract. 

Approved  in  Hammond  Packing  Co.  v.  Arkansas,  212  U.  S.  344,  15 
AiUL  Cas.  645,  53  L.  Ed.  542,  29  Sup.  Ct.  370,  holding  State  may  impose 
penalty  on  foreign  corporation  violating  Anti-trust  Act;  Seaboard  Air 
Line  Ry.  Co.  v.  Railroad  Commission,  155  Fed.  803,  804,  Chicago  etc. 
Ry.  Co.  V.  Swanger,  157  Fed.  793,  Chicago  etc.  Ry.  Co.  v.  Ludwig,  156 
Fed.  157,  160,  and  St.  Louis  etc.  R.  Co.  v.  Cross,  171  Fed.  491,  all 
refusing  to  uphold  law  providing  for  forfeiture  of  rights  of  foreig^i 
corporation  seeking  removal  of  cause;  Southern  Ry.  Co.  v.  Greene,  160 
Ala.  412,  49  South.  409,  holding  State  may  impose  privil^e  tax  on 
foreign  corporations;  Hammond  Packing  Co.  v.  State,  81  Ark.  548,  126 
Am.  St.  Bep.  1047,  100  S.  W.  1200;  and  Ohio-Colorado  Min.  etc.  Co.  v. 
Elder,  47  Colo.  64,  99  Pac.  43,  both  applying  principle ;  American  Bond- 
ing Co.  V.  People,  53  Colo.  524,  127  Pac.  946,  upholding  right  of  State 
to  recover  license  taxes  from  State  auditor;  Kirby  v.  Union  Pac.  Ry. 
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Co.,  51  Colo.  542,  Ann.  Oaa.  1918B,  461,  119  Pac.  1055,  holding  foreign 
corporation  not  snbjeet  to  State  license  tax;  Pacific  Mut.  life  Ins.  Co. 
Y.  Van  Fleet,  47  Colo.  416,  107  Pac.  1093,  holding  State  cannot  impose 
costs  and  attorney's  fees  on  foreign  corporation;  White  Sewing  Mach. 
Co.  V.  Harris,  252  HI.  368,  Ann.  Gas.  1912D,  536,  96  N.  E.  859,  holding 
foreign  corporation  need  not  pay  license  fee;  Tarr  v.  Western  Loan  ete. 
Co.,  15  Idaho,  749,  21  L.  R.  A.  (N.  8.)  707,  99  Pac.  1051,  holding  State 
may  require  foreign  corporation  to  file  certified  copy  of  articles;  State 
ez  rel.  Jackson  v.  St.  Louis  etc.  R.  Co.,  81  Kan.  408,  105  Pac.  687,  hold- 
ing State  cannot  require  payment  of  fee  on  increasing  capital  stock; 
Spratt  v.  Helena  Power  etc.  Co.,  37  Mont.  89,  94  Pac.  638,  and  Hagerla 
y.  Mississippi  River  Power  Co.,  202  Fed.  784,  both  upholding  right  of 
foreign  corporation  to  exercise  right  of  eminent  domain;  State  v. 
Creamery  Package  Mfg.  Co.,  110  Minn.  432,  136  Am.  St.  Rap.  514,  126 
N.  W.  128,  holding  foreign  corporation  cannot  maintain  unlawful  com- 
bination; Hannis  Distilling  Co.  v.  Mayor  etc.  of  Baltimore,  114  Md. 
682,  683,  80  Atl.  321,  and  Western  Union  Tel.  Co.  v.  State,  82  Ark.  315, 
12  Ann.  Gas.  82,  101  S.  W.  750,  both  holding  State  may  require  foreign 
corporation  to  file  certified  copies  of  articles;  British- American  Mortgage 
Co.  V.  Jones,  76  S.  C.  224,  56  S.  E.  985,  holding  foreign  corporation 
cannot  be  required  to  pay  additional  license  tax;  Salt  Lake  City  ▼. 
Utah  etc.  Ry.  Co.,  45  Utah,  55,  142  Pac.  1068,  holding  city  may  require  j 

license  of  corporations  using  streets.  ! 

Distinguished  in  Ivy  y.  Western  Union  Tel.  Co.,  165  Fed.  378,  holding  j 

State  may  make  telegraph  companies  liable  for  mental  anguish;  State  ' 

V.  Hodges,  114  Ark.  161,  169  S.  W.  944,  holding  State  may  revoke  li- 
cense of  foreign  corporation  seeking  removal  of  cause;  State  ex  rel. 
Coleman  v.  Pullman  Co.,  75  Kan.  667,  90  Pac.  320,  holding  State  may 
impose  charter  fees  on  foreign  corporations;  State  v.  Louisville  etc.  R. 
Co.,  97  Miss.  49,  Ann.  Gas.  19120,  1150,  51  South.  923,  holding  State 
may  forfeit  rights  of  corporation  seeking  removal  of  canse;  State  v. 
Standard  Oil  Co.,  61  Or.  443,  Ann.  Oas.  1914B,  179, 123  Pac.  42,  holding 
statute  may  impose  gross  earnings  tax  on  corporations;  British- Ameri- 
can Mortgage  Co.  v.  Jones,  77  S.  C.  450,  58  S.  E.  419,  holding  foreign 
corporation  may  be  required  to  pay  additional  license  tax;  National 
Mer.  Co.  v.  Mattson,  45  Utah,  166,  143  Pac.  227,  holding  statute  may 
require  deposit  of  foreign  building  and  loan  association. 

Taxation  of  franchises.    Note,  131  Am.  Si.  Rep.  879. 

Power  of  State  to  impose  additional  burden  on  foreign  corporation 
which  has  complied  with  conditions  for  doing  business  in  State. 
Note,  17  Ann.  Gas.  1252. 

Discrimination  against  nonresidents,  in  imposing  license  or  occupa- 
tion tax.   Note,  40  L.  B.  A.  (N.  B.)  288. 
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204  IX.  S.  116-142,  51  L.  Ed.  390,  27  Sup.  Ct.  £02,  OLEVELAim  EI.EOTBIC 
SY.  CO.  ▼.  CLEVELAND. 

.  Municipal  grants  of  Btnet  railway  francbisM  will  be  itrictly  coDStiuesL 
Approved  in  Central  Truat  Co.  v.  George  Lueders  &  Co.,  221  Fed. 
837,  137  C.  C.  A.  387,  holding  statute  giving  lien  is  to  be  liberally  con- 
strued; Belt  Line  Ry.  Co.  v.  Montgomery,  201  Fed.  416,  holding  grant 
of  railway  franchise  was  for  period  of  twenty  years ;  United  States  v. 
Oregon  etc.  R.  Co.,  186  Fed.  893,  applying  rule  in  construing  act  grant- 
in  public  lands;  City  of  Shelby ville  v.  Glover,  184  Fed.  239, 106  C.  C.  A. 
376,  holding  franchise  to  use  streets  does  not  include  right  to  construct 
switches;  State  ex  rel.  County  Atty.  v.  Pes  Moinee  City  Ry.  Co.,  159 
Iowa,  279,  140  N.  W.  446,  applying  principle;  Detroit  v.  Detroit  United 
Ry.  Co.,  172  Mich.  150,  153,  158,  137  N.  W.  651,  662,  654,  holding  citj 
cannot  maintain  ejectment  against  railway  using  streets  after  expira- 
tion of  franchise;  Overholser  v.  Oklahoma  Interurban  Traction  Co.,  29 
Okl.  579,  119  Pao.  130,  holding  city  may  authorise  railroad  to  make 
extensions;  East  Ohio  Gas  Co.  v.  Akron,  81  Ohio  St.  53,  18  Ann.  Gas. 
392,  26  L.  R.  A.  (N.  8.)  92,  90  N.  £.  42,  holding  franchise  wiU  be 
deemed  indeterminate  rather  than  perpetual;  In  re  American  Transfer 
Co.,  237  Pa.  245,  85  AtL  145,  holding  express  company  could  not  exercise 
right  of  eminent  domain. 

Extension  of  term  of  ftanehise  wlU  not  be  deemed  to  apply  also  to 
separate  route. 

Approved  in  Detroit  United  Ry.  Co.  v.  Detroit,  229  U.  S.  44,  57  L.  Ed. 
1059,  33  Sup.  Ct.  697,  holding  street  railway  has  no  right  to  operate 
after  expiration  of  franchise;  Central  Trust  Co.  v.  Municipal  Traction 
Co.,  169  Fed.  312,  313,  314,  316,  318,  holding  consolidation  of  railways 
does  not  extend  term  of  franchises. 

Tracks  and  poles  belong  to  companj  after  expiration  of  franchi.e. 

Approved  in  Laighton  v.  Carthage,  175  Fed.  151,  holding  city  could 

not  demand  service  of  water  company  after  expiration  of  franchise; 

Mayor  etc.  of  Jersey  City  v.  North  Jersey  St.  Ry.  Co.,  74  N.  J.  L.  781, 

67  AtL  116,  holding  statute  may  validate  illegal  operation  of  railways. 

204  V.  S.  148-152,  61  L.  Ed.  411,  27  8ap  Ct.  191,  T7NITED  STATES  T. 
a.  FALK  ft  BBO. 

Re-enactment  of  statute  of  long  standing  ipso  facto  adopts  eonstmc- 
tlon  applied  to  same. 

Approved  in  Komada  ft  Co.  v.  United  States,  215  U.  S.  396,  54  L.  Ed. 
252,  30  Sup.  Ct.  136,  holding  Japanese  beverage  ''sake"  is  dutiable  as 
still  wine;  United  States  v.  Cerecedo  Hermanos  Y  Compafiia,  209  U.  S. 
339,  52  L.  Ed.  822,  28  Sup.  Ct.  532,  applying  rule  to  duty  to  be  charged 
on  wine;  United  States  v.  Walsh,  154  Fed.  771,  83  C.  C.  A.  472,  discuss- 
ing du^  to  be  charged  on  silk  imports;  Wyatt  v.  State  Board  of  Equal- 
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ization,  74  N.  H.  570,  70  Atl.  397,  holding  State  may  tax  savings  bank 
deposits. 

204  XT.  8.  152-162,  51  L.  Bd.  415,  27  Sup.  Ot  188,  NEW  TOBX  EX  BSL. 
HATCH  T.  BEABDON. 

A  certificate  of  stock  Is  a  constituent  of  title. 
Approved  in  Bellows  Falls  Power  Co.  v.  Commonwealth,  222  Mass.  59, 
AniL  Oas.  19160,  834,  109  N.  E.  895,  upholding  tax  on  shares  of  stock 
in  Vermont  corporation  owned  by  resident  which  had  already  been  taxed 
in  Vermont  to  such  corporation ;  Kennedy  v.  Hodges,  215  Mass.  115, 102 
N.  E.  434,  holding  there  is  no  difference  between  shares  of  stock  and 
certificates  of  shares  of  stock. 

New  Tork  act  of  1906,  imposing  tax  on  transfers  of  coiporate  ibsns, 
is  yaUd. 


Approved  in  State  v.  Alabama  Fuel  ft  Iron  Co.,  188  Ala.  511, 
South.  176,  holding  State  may  tax  recording  of  mortgages;  District  of 
Columbia  v.  Green,  29  App.  D.  G.  300,  holding  State  may  punish  failure 
of  owners  of  land  to  remove  weeds;  State  v.  Brodnax,  228  Mo.  47, 137 
Am  St  Bep.  613,  128  S.  W.  183,  upholding  act  of  1907,  imposing  stami) 
tax  on  purchases  and  sales  of  stocks,  bonds,  etc.,  through  exchanges; 
In  re  Kenney's  Estate,  194  N.  Y.  285,  87  N.  E.  429,  upholding  transfer 
tax  law  of  State  of  New  Tork;  dissenting  opinion  in  Beau  v.  Flint, 
204  N.  T.  167,  97  N.  E.  494,  majority  holding  seller  in  suing  on  contract 
for  sale  of  stock  need  not  allege  that  tax  was  paid.    . 

Distinguished  in  American  Mfg.  Co.  v.  St.  Louis,  238  Mo.  279,  H^ 
S.  W.  300,  holding  State  may  tax  goods  manufactured  in  State  although 
same  are  sold  outside  State. 

XTnconstitntional  Interference  with  interstate  commerce  is  not  made  ^7 
tax  on  transfers  of  corporate  stock  by  New  Tork  act  of  1905,  as  applied  t? 
sale  in  New  Tork,  between  two  nonresident?,  of  stock  of  fo  eign  cotporir 
tion,  as  parties  are  not  within  protection  of  interstate  commerce  dans^* 

Approved  in  Hendrick  v.  Maryland,  235  U.  S.  621,  59  L.  Ed.  890, 
35  Sup.  Ct.  140,  upholding  tax  on  motor  vehicles  varying  according  to 
horse-power;  Louisville  etc.  R.  R.  Co.  v.  Finn,  235  U.  S.  610,  69  L.  Bd. 
384,  35  Sup  Ct.  146,  holding  shipper  may  recover  excessive  railroad 
rates;  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S.  648,  58  L.  Ed.  1187. 
34  Sup.  Ct.  678,  upholding  statute  allowing  recovery  of  attorney's  fees 
in  suit  against  corporation;  Farmers'  etc.  Sav.  Bank  v.  Minnesota,  232 
U.  S.  530,  58  L.  Ed.  718,  34  Sup.  Ct.  354,  upholding  statute  reqnirin? 
savings  banks  to  include  in  their  assets  notes  secured  by  mortgages; 
Hampton  v.  St.  Louis  etc.  Ry.  Co.,  227  U.  S.  468,  57  L.  Ed.  600,  33 
Sup.  Ct.  263,  upholding  law  imposing  penalty  on  railroad  for  failure  t<> 
furnish  cars;  Rosenthal  v.  New  Tork,  226  U.  S.  271,  Ann.  Oas.  191^' 
71,  57  L.  Ed.  217,  33  Sup.  Ct.  27,  upholding  statute  prohibiting  j^n^ 
dealers  purchasing  stolen  goods;  Darnell  y,  Indiana,  226  U.  S.  ^°> 
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57  L.  Ed.  272,  33  Sup.  Ct.  120,  resident  owner  of  s^iares  in  foreign  cor- 
poration wHeb  has  no  taxable  proi>erty  in  State,  eannot  complain  of 
Indiana  statnte  taxing  snch  shares  where  corporation  has  property  taxed 
i&  State,  because  statute  does  not  make  allowance  <mi  such  shares  as  is 
done  in  ease  of  domestic  corporations;  Yazoo  etc.  R.  R.  Co.  ▼.  Jackson 
Vinegar  Co.,  226  U.  S.  220,  57  L.  Ed.  195,  33  Sup.  Ct.  40,  holding  carrier 
may  be  penalized  for  not  making  prompt  settlement  of  claim ;  Standard 
Stock  Food  Co.  v.  Wright,  225  U.  S.  650,  56  L.  Ed.  1201,  32  Sup.  Ct. 
784,  upholding  statute  requiring  concentrated  foodstuffs  to  be  properly 
branded;  Keeney  v.  Comptroller  of  State  of  New  York,  222  U.  S.  535, 
38  L.  R.  A.  (N.  S.)  1139,  56  L.  Ed.  305,  32  Sup.  Ct.  105,  holding  State 
may  impose  tax  when  property  is  transferred  by  deed  intended  to  take 
effect  upon  death  of  grantor;  Lindsley  v.  Natural  Carbonic  Gas.  Co., 
220  U.  S.  78,  A211L  Gas.  19120, 160,  55  L.  Ed.  377,  31  Sup.  Ct.  337,  hold- 
ing statute  may  forbid  artificial  drawing  of  water  from  wells;  Broad- 
nax  v.  Missouri,  219  U.  S.  295,  55  L.  Ed.  225,  31  Sup.  Ct.  238,  upholding 
imposition  of  stamp  tax  on  sales  of  stock;  Southern  Ry.  Co.  v.  King, 
217  U.  S.  634,  54  L.  Ed.  872,  30  Sup.  Ct.  594,  holding  State  may  regulate 
manner  in  which  interstate  trains  approach  crossings ;  Interstate  Consol. 
Street  Ry.  Co.  y.  Massachusetts,  207  U.  S.  86,  12  Ann.  Gaa.  555,  52 
If.  Ed.  115,  28  Sup.  Ct.  26,  holding  State  may  require  street  railway 
to  carry  school  children  at  half  rates ;  Iroquois  Transp.  Co.  v.  De  Laney 
Forge  etc.  Co.,  206  U.  S.  360,  51  L.  Ed.  840,  27  Sup.  Ct.  509,  upholding 
law  giving  lien  on  vei^sel  after  she  has  been  launched;  Lee  v.  New  Jer- 
sey, 207  U.  S.  70,  52  L.  Ed.  107,  28  Sup.  Ct.  22,  holding  conviction  may 
be  had  for  using  dredge Jn  tidal  waters  of  State;  Bacon  v.  Walker, 
204  U.  S.  316,  51  L.  Ed.  501,  27  Sup,  Ct.  289,  holding  State  may  pro- 
hibit grazing  of  sheep  within  two  miles  of  dwelling;  Chapin  v.  Fried- 
berger-Aaron  Mfg.  Co.,  158  Fed.  409,  85  C.  C.  A.  519,  where,  while  ap- 
peal from  decree  awarding  injunction  against  its  infringement,  is  under 
advisement,  patent  expires,  appeal  will  be  dismissed ;  State  v.  Southern 
States  Alcohol  etc.  Co.,  137  La.  78,  68  South.  219,  holding  statute  im- 
posing license  tax  was  void  for  not  properly  grading  same;  Spratt  v. 
Helena  Power  etc.  Co.,  37  Mont.  88,  94  Pac.  638,  holding  State  may 
give  foreign  corporations  x>ower  of  eminent  domain;  De  Rochemont  v. 
New  York  Cent.  etc.  R.  Co.,  76  N.  H.  160, 139  Am.  St.  Rep.  673, 29  L.  R.  A. 
(N.  S.)  529,  71  Atl.  869,  holding  State  may  attach  freight-cars;  Com- 
monwealth V.  Pflaum,  236  Pa.  302,  Ann.  Oaa.  1913E,  1287,  84  Atl.  845, 
holding  State  may  prohibit  nse  of  sulphur  dioxide  in  preparation  of 
confectionery;  dissenting  opinion  in  State  v.  Dunlop,  28  Idaho,  810, 
156  Pac.  1148,  majority  holding  State  can  only  impose  inheritance  tax 
on  property  located  in  State. 

Distinguished  in  Provident  Institution  for  Savings  v.  Malone,  221 
U.  S.  663,  84  L.  R.  A.  (N.  S.)  1129,  55  L.  Ed.  902,  31  Sup.  Ct.  661  (affirm- 
ing 201  Mass.  25, 86  N.  £.  913) |  upholding  forfeiture  of  dei>osits  inactive 
for  thirty  years. 
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Taxation  of  transfers  of  stock.    Note,  6  Ann.  Cas.  524. 

Validity  of  stoek  transfer  tax.    Note,  8  L.  R.  A.  (N.  8.)  314. 

Contract  for  buying  and  selling  futures  as  subject  of  interstate 
commerce.    Note,  14  Ann.  Oas.  1035. 

What  constitutes  stock  transfer  within  tax  law.    Note,  46  L.  B.  A. 
(N.  8.)  686. 

Who  may  raise  objection  to  constitutionality  of  statute  07  ordi- 
nance.   Note,  19  Ann.  Oas.  175,  178. 

204  XT.  8.  162-170,  51  L.  Ed.  423,  27  Sup.  Ot.  170,  OHIO  VALX^ETT  NAT. 
BANK  ▼.  HUUTT. 

One  holding  stock  as  collateral  secmlty  for  loan  Is  beneficial  owner 
tbereof. 

Approved  in  Brown  v.  Artman,  166  Fed.  486|  holding  record  owner 
of  stock  is  liable  for  subscription  calls;  Gillett  v.  Chicago  Title  etc.  Co., 
230  111.  418,  82  N.  E.  907,  holding  person  to  whom  stock  is  issued  is  pre- 
sumptively owner  thereof. 

Distinguished  in.  Williamson  v.  American  Bank,  185  Fed.  68,  107 
C.  C.  A.  286,  holding  pledgee  of  stock  not  liable  for  debts. 

Liability  for  corporate  debts  or  calls  of  person  who  holds  stock  as 
collateral  security.    Note,  10  Ann.  Oas.  784. 

Liability  of  pledgee  of  stock  as  shareholder.    Note,  19  L  R.  A 
(N.  8.)  252. 

204   U.   8.    170-176,   61   L.    Ed.    428,   27    8qP.   Ot.    182,    SABTABIAIT  T. 
BILUNOS. 

Alien  minor  child  soffezing  from  contagious  disease  is  not  eatifled  to 
admission  by  reason  of  natnraUzation  of  f  atber. 

Approved  in  In  re  Camaras,  202  Fed.  1020,  holding  subsequent  natu- 
ralization of  parent  will  not  warrant  admission  of  alien  child;  United 
States  V.  Rodgers,  185  Fed.  336,  107  C.  C.  A.  452,  applying  principle; 
In  re  Bustigian,  165  Fed.  982,  .983,  applying  rule  to  alien  wife;  Conover 
V.  Old,  80  N.  J.  L.  539,  77  Atl.  1071,  holding  naturalization  of  father 
only  affects  children  within  United  States. 

204  V.  8.  176-186,  51  L.  Ed.  430,  27  8np.  Ot.  184,  WBOKEB  y.  NATIOKAL 
ENAMELXNO  ft  BTAMPINa  OO. 

Federal  court  propedy  revises  to  remand  caiiae  where  record  ahowB 
Joinder  to  be  fraudulent 

Approved  in  Fritzlen  ▼.  Boatmen's  Bank,  212  U.  S.  372,  53  L.  Bd. 
557,  29  Sup.  Ct.  366,  allowing  second  application  for  removal;  Chesa- 
peake etc.  Ry.  Co.  v.  MeCabe,  213  U.  S.  215,  53  L.  Ed.  768,  29  Sup.  Ct. 
430,  upholding  right  of  Circuit  Court  to  determine  right  of  removal; 
Hough  V.  Society  Electrique  Westinghouse  De  Russie,  231  Fed.  344, 
upholding  right  of  Federal  court  to  determine  whether  cause  has  been 
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fraudulently  removed;  Trivette  y.  Chesapeake  etc.  R.  Co.,  212  Fed.  644, 
129  C.  C.  A.  177,  holding  action  against  railroad  company  and  engineer 
was  separable  where  liability  was  not  alleged  to  be  joint;  Price  v. 
Southern  Power  Co.,  206  Fed.  498,  holding  nonresident  has  constitu- 
tional right  to  determination  of  right  of  removal;  Macutis  v.  Cndahy 
Packing  Co.,  203  Fed.  292,  holding  action  against  corporation  and  resi- 
dent foreman  is  separable  controversy;  Stevenson  v.  Illinois  Cent.  R. 
Co.,  192  Fed.  961,  962,  963,  966,  holding  cause  not  removable  where 
servants  of  nonresident  are  jointly  liable  foi*  tort;  Lewis  v.  Cincinnati 
etc.  Ry.  Co.,  192  Fed.  658,  659,  holding  Federal  court  must  decide 
whether  nonresident  was  fraudulently  joined ;  Regis  y.  United  Drug  Co., 
180  Fed.  206,  holding  action  against  corporation  and  its  manager  for 
infringement  of  trademark  was  not  separable;  Welch  v.  Cincinnati  etc. 
Ry.  Co.,  177  Fed.  763,  holding  removal  will  be  denied  where  joinder 
was  made  in  good  faith;  Painter  v.  Chicago  etc.  R.  Co.,  177  Fed.  518, 
620,  holding  action  against  railroad  and  brakeman  in  its  employ  was 
not  separable;  Jacobson  v.  Chicago  etc.  Ry.  Co.,  176  Fed.  1005,  holding 
fact  that  nonresident  was  joined  is  not  conclusive  of  bad  faith  of  plain- 
tiff; Reinartson  v.  Chicago  etc.  Ry.  Co.,  174  Fed.  711,  712,  holding  re- 
moval will  be  granted  where  joinder  has  been  fraudulent;  People's 
United  States  Bank  v.  Goodwin,  160  Fed.  733,  holding  Federal  court 
must  remand  catlse  improperly  removed;  McAlister  ▼.  Chesapeake  etc. 
Ry.  Co.,  157  Fed.  743,  13  Aim.  Oas.  1068,  85  C.  C.  A.  316,  holding  Fed- 
eral court  may  enjoin  proceeding  in  State  court  pending  determination 
of  right  of  removal ;  St.  Louis  Southwestern  Ry.  Co.  v.  Adams,  87  Ark. 
140,  112  S.  W.  187,  holding  x>erson  might  sue  railroad  and  conductor 
of  freight  train;  Boatmen's  Bank  v.  Fritzlen,  75  Kan.  486,  22  L.  E.  A. 
(N.  S.)  1235,  89  Pac.  918,  holding  petition  for  removal  must  be  filed 
as  soon  as  record  shows  cause  is  removable;  Haynes'  Admrs.  v.  Cincin- 
nati etc.  R.  Co.,  145  Ky.  221,  Ann.  Oas.  191SB»  719,  140  S.  W.  181, 
holding  State  Supreme  Court  must  follow  decisions  of  Federal  Supreme 
Court  o*  questions  of  removal;  Lloyd  v.  North  Carolina  R.  Co.,  162 
N.  C.  494,  495,  78  S.  E.  493,  holding  party  seeking  removal  of  cause 
must  all^e  fraudulent  joinder;  Rea  v.  Standard  Mirror  Co.,  158  N.  C. 
28,  73  S.  E.  118,  holding  plaintiff  must  challenge  truth  of  petition  in 
Federal  court;  Davis  v.  Rexford,  146  N.  C.  425,  59  S.  E.  1005,  holding 
finding  of  State  court  as  to  right  to  remove  is  not  binding  on  Federal 
court;  dissenting  opinion  in  Cox  v.  Atlantic  etc.  R.  Co.,  166  N.  C.  659, 
82  S.  E.  982,  majority  holding  foreign  corporation  consolidating  with 
domestic    company  thereby  becomes  domestic  corporation. 

Court  may  conclude  joinder  was  fraudulent  where  testimony  to  effect 
that  nonresident  is  imconnected  with  case  remains  uncontradlctei. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Cockrell,  232  U.  S.  152, 154,  58 
Zh  Ed.  547,  648,  34  Sup.  Ct.  278,  holding  State  court  must  accept  as  true 
all^ations  of  fact  contained  in  petition  for  removal ;  Bradshaw  v.  Bow- 
den,  226  Fed.  326,  holding  case  is  removable  where  petition  alleges  fraud- 
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ulent  joinder;  Beckwith  y.  Chicago  etc.  Ry.  Co.,  223  Fed.  862,  holding  re- 
covery need  not  he  had  against  all  defendants  to  constitute  nonsepa- 
rahle  controversy;  Qihson  v.  Chesapeake  etc.  Ry.  Co.,  215  Fed.  26,  131 
C.  C.  A.  332,  holding  motion  to  remand  amounts  to  demurrer  to  petition ; 
Russell  V.  Champion  Fibre  Co.,  214  Fed.  966,  131  C.  C.  A.  259,  7  N.  C. 
C.  A.  926,  holding  petition  for  removal  must  show  how  joinder  was 
fraudulent;  Jones  v.  Casey-Hedges  Co.,  213  Fed.  45,  47,  holding  peti- 
tion for  removal  may  be  traversed  by  motion  to  remand;  McAllister  v. 
Chesapeake  etc.  Ry.  Co.,  198  Fed.  670,  holding  cause  is  removable  where 
complaint  fails  to  state  cause  of  action  against  resident  defendant; 
Clark  V.  Chicago  etc.  Ry.  Co.,  194  Fed.  509,  512,  holding  facU  must  be 
shown  to  establish  fraudulent  joinder;  Hunter  v.  Illinois  Cent.  R.  Co., 
188  Fed.  648,  110  C.  C.  A.  459,  holding  petition  alleging  fraudulent 
joinder  shows  right  of  removal  on  face;  Floyt  v.  Shenango  Furnace  Co., 
186  Fed.  540,  holding  joinder  is  fraudulent  where  complaint  states  no 
cause  of  action  against  joined  defendant;  Shaver  v.  Pacific  Coast  Con. 
Milk  Co.,  185  Fed.  318,  holding  party  seeking  removal  may  show  that 
party  joined  as  employee  was  not  really  employee;  Shawnee  Nat.  Bank 
V.  Missouri  etc.  Ry.  Co.,  175  Fed.  459,  holding  cause  cannot  be  removed 
to  district  where  neither  plaintiff  nor  defendant  resided;  Donovan  v. 
Wells,  Fai^o  etc.  Co.,  169  Fed.  367,  22  L.  E.  A.  (N.  8*)  1250,  94  C.  C.  A. 
609,  holding  State  court  will  not  order  removal  on  demurrable  petition; 
Lockard  v.  St.  Louis  etc.  R.  Co.,  167  Fed.  679,  holding  railroad  com- 
pany and  engineer  are  not  jointly  liable  for  tort;  McGuire  v.  Qreat 
Northern  Ry.  Co.,  153  Fed.  437,  440,  and  Rountree  v.  Mt.  Hood  R.  Co., 
228  Fed.  1012,  both  holding  for  purpose  of  removal  case  will  be  held  i 

to  be  that  which  plaintiff  has  stated  in  his  cause  of  action;  Chesapeake 
etc.  Ry.  Co.  v.  Banks'  Admr.,  144  Ky.  142,  137  S.  W.  1070,  holding 
plaintiff  is  bound  by  allegations  in  complaint;  Smith  v.  Harris  Granite 
Quarries  Co.,  164  N.  C.  353,  80  S.  E.  394,  holding  petition  for  removal 
did  not  show  iraudulent  joinder;  Hough  v.  Southern  Ry.  Co.,  144  N.  C. 
704,  57  S.  E.  474,  holding  railroad  and  train-dispatcher  might  ba  joiaad 
in  suit  for  removal;  Blackwell's  Durham  Tob.  Co.  v.  American  Tobacco 
Co.,  144  N.  C.  360,  9  L.  E.  A.  (N.  S.)  270,  57  S.  B.  8,  holding  gen- 
eral  allegation  of  fraud  will  be  disregarded;  Western  Coal  etc.  Co.  v. 
Osborne,  30  Okl.  238,  239, 119  Pac.  974,  975,  holding  petition  raises  only 
question  of  law  in  State  court;  dissenting  opinion  in  Illinois  Central 
R.  R.  Co.  V.  Sheegog,  215  U.'S.  326,  328,  329,  330,  54  L.  Ed,  216,  216,  217. 
30  Sup.  Ct.  101,  majority  holding  allegation  that  lessor  railroad  was 
fraudulently  joined  is  insufficient  to  warrant  removal  where  statute 
makes  lessor  jointly  liable. 

Distinguished  in  Illinois  Central  R.  R.  Co.  ▼.  She^og,  215  U.  S.  316, 
54  L.  Ed.  24,  30  Sup.  Ct.  101,  holding  allegation  that  lessor  railroad 
was  fraudulently  joined  is  insufficient  to  warrant  removal  where  stainte 
makes  lessor  jointly  liable;  Texas  etc.  Ry.  Co.  v.  Eastin  &  Knox,  100 
Tex.  560,  102  S.  W.  106,  where  noncitizen  defendant  was  joined  with 
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citizen  defendanti  and  both  were  jointly  and  severally  liable  on  eause 
of  action  alleged^  fact  that  citisen  defendant  joined  in  removal  petition 
did  not  confer  Federal  jurisdiction  on  ground  of  diverse  citizenship. 
Fraud  in  joining  resident  as  codefendant  with  nonresident,  for  par- 
pose  of  preventing  removal  to  Federal  court.    Note,  22  L.  B.  A. 
<K.  8.)  1243,  1246,  1246. 

Miscellaneous.  Cited  in  Lumpkin  v.  Foley,  204  Fed.  381,  122  C.  C.  A. 
642,  holding  fraud  may  be  proved  by  circumstances  as  well  as  by  direct 
evidence. 

204  XT.  &  186-189,  51  L.  Ed.  486,  27  Sup.  Ot  178,  8HBOP8HXBB,  WOOD- 
UFF  *  00.  T.  BX78H. 

Priority  of  payment  givan  to  dalms  of  workmen  under  Bankruptcy 
Act  cflfeenda  to  asslgaoa  of  dalma. 

Approved  in  In  re  Haskell,  228  Fed.  821,  holding  priority  is  not  lost 
by  reducing  claim  to  judgment;  In  re  Stultz  Bros.,  226  Fed.  990,  holding 
one  cashing  checks  given  to  workmen  is  entitled  to  priority;  In  re 
McGowin  Lumber  Co.,  223  Fed.  667,  holding  those  holding  checks  given 
to  workmen  are  not  entitled  to  priority;  In  re  Dutcher,  213  Fed.  909, 
and  In  re  Bennett,  163  Fed.  679,  702,  82  C.  C.  A.  631,  both  applying 
principle;  In  re  Yoke  Vitrified  Brick  Co.,  180  Fed.  237,  holding  claims 
of  workmen  not  entitled  to  priority  over  liens;  United  Surety  Co.  v. 
Iowa  Mfg.  Co.,  179  Fed.  68,  102  C.  C.  A.  623,  holding  surety  company 
lending  money  to  pay  workmen  is  not  entitled  to  priority;  Atlantic 
Coast  Line  R.  Co.  v.  Macon  Grocery  Co.,  166  Fed.  202,  92  C.  C.  A.  114, 
holding  claims  for  labor  will  be  given  priority  over  mortgage;  In  re 
Comstock,  164  Fed.  749,  holding  purchaser  of  assigned  claim  might  object 
to  composition. 

Wages  as  preferred  claim  in  bankruptcy.    Note,  Ann.  Oaa.  1916B, 
850. 


204  U.  8.  190-208,  61  L.  BcU  488,  27  Sup.  Ot.  249,  NOBTHEBN  LUMBBB 

00.  ▼.  aBBIEK.  i 

Oraat  to  Northern  Paclflc  Ballroad  under  act  of  July  2,  1864,  did  not  i 

Include  land  which  was  withdrawn  for  benefit  of  Lake  Superior  and  Missis- 
slppl  Ballroad  under  act  of  May  6,  1864. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Wismer,  230  Fed.  693,  and  | 

United. States  v.  Grand  Rapids  &  I.  R.  Co.,  164  Fed.  136,  136,  both 
holding  lands  reserved  for  Indians  did  not  pass  under  grrant  to  State 
of  Michigan;  Union  Pac.  R.  Co.  v.  Harris,  76  Kan.  268,  91  Pac.  69, 
holding  land  occupied  by  settler  was  not  public  land;  Wenberg  v.  Gibbs 
Township,  31  N.  D.  60, 163  N.  W.  441,  applying  principle. 

204  n.  8.  204-220,  61  lb  Bd.  444,  27  Sup.  Ot.  261,  MONTANA  MININa 
OO.  ▼.  8T.  LOUIS  MINING  k  MIUUNO  00. 

Oertlorarl  will  be  allowed  to  Circuit  Court  of  Appeals  where  quistlon 
of  Juzlsdlctlon  Involved. 
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Approved  in  White-Smith  Music  Pub.  Co.  v.  Apollo  Co.,  209  U.  S. 
8,  14  Ann.  OaA.  628,  62  L.  Ed.  658,  28  Sap.  Ct.  319,  holding  eertiorari 
will  lie  to  review  dismissal  of  appeals. 

OonTeyanee  of  land  and  "all  minerala  ttereln  contained,'*  refan  to 
dips,  ipiiTs  and  angles,  and  all  metals  therein  contained. 

Approved  in  Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  183  Fed. 
61,  68,  105  C.  C.  A.  343,  holding  quantity  may  be  of  weight  in  deter- 
mining boundary  in  deed;  Montana  Mining  Co.  v.  St.  Louis  Min.  etc 
Co.,  168  Fed.  516,  519,  93  C.  C.  A.  536,  holding  court  may  enjoin  re- 
moval of  ore  from  mine  pending  litigation. 

Distinguished  in  Clark-Montana  Realty  Co.  v.  Butte  etc.  Copper  Co., 
233  Fed.  573,  holding  grant  of  claim  gave  grantee  no  right  to  dip  of 
veins.  ^ 

What  possession  by  the  owner  of  the  surface  estate  eonstitntes 
adverse  possession  of  a  severed  mineral  estate.  Note,  140  Am. 
St.  Bep.  958. 

Extent  of  adoption  of  common  law.    Note,  Ann.  Oaa.  191SE,  1243. 

Miscellaneous.  Cited  in  East  Central  Eureka  Min.  Co.  v.  Central 
Eureka  Min.  Co.,  204  U.  S.  272,  51  L.  Ed.  482,  27  Sup.  Ct.  258,  holding 
Federal  Supreme  Court  will  follow  State  court's  construction  of  con- 
veyance of  mining  property. 

204  U.  8.  220-228,  51  K  Ed.  450,  27  Sup.  Ot.  246,  EEIE  BAILWAT  OO.  T. 
EBIE  ft  WESTERN  TRANSP.  00. 

ProyiBion  in  bill  of  lading  fixing  time  for  presentment  of  d  ima  will 
not  defeat  right  to  contribution. 

Approved  in  Old  Dominion  Steamship  Co.  v.  GiUnorej  207  U.  S.  406, 
52  If.  Ed.  270,  28  Sup.  Ct.  133,  holding  personal  representatives  of  de- 
ceased may  recover  for  his  drowning;  Otts  v.  I.  M.  Ludington's  Sons, 
229  Fed.  459*,  holding  it  is  within  discretion  of  court  whether  to  allow 
cross-bill  bringing  in  others  alleged  to  be  at  fault;  In  re  Eastern  Dredg- 
ing Co.,  182  Fed.  183,  holding  both  owners  need  not  be  parties  to  suit  where 
damages  were  awarded;  The  Anna  W.,  181  Fed.  608,  holding  owner  of 
cargo  of  vessel  sunk  is  entitled  to  recover  damages  from  vessel  at  fault ; 
The  Maine,  161  Fed.  405,  411,  holding  courts  will  enforce  contract  for 
exemption  from  liability. 

Admiralty  will  enforce  contribution  of  damages  from  ves'el  Jointly  at 
fault. 

Approved  in  Lehigh  Valley  R.  R.  Co.  v.  Cornell  Steamboat  Co.,  218 
U.  S.  270,  54  L.  Ed.  1040,  31  Sup.  Ct  17,  applying  principle;  Guy  v. 
Donald,  157  Fed.  531,  13  Ann.  Gas.  947,  14  L.  B.  A.  (N.  S.)  1114,  85 
C.  C.  A.  291,  holding  damages  are  recoverable  from  pilot  who  was  in 
charge  of  navigation  of  vessel. 
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Distingpaished  in  The  Ira  M.  Hedges,  163  Fed.  588,  holding  owner 
eannot  elaim  contribution  in  admiralty  where  he  failed  to  bring  other 
owner  in  State  court. 

Admiralty  jurisdiction  of  suit  for  contribution.    Note,  20  Ann.  Gas. 
1236. 

Admirally  jurisdiction  in  tort.    Note,  IS  Ann.  Gas.  1221. 

20i  U.  a  228-240,  51  L.  Bd.  454,  27  gnp.  Gt.  275,  GBOWE  v.  TSIGKET. 

Statement  of  facts  will  not  be  deemed  insnfflcient  accoont  of  mass  of 
mmecessary  details. 

Approved  in  Citizens  Nat.  Bank  v.  Davisson,  229  U.  S.  217,  Ann.  Gas. 
1916A,  272,  57  L.  Ed.  1156,  33  Sup.  Ct.  625,  holding  facts  may  be  deter- 
mined  from  findings  and  admissions  of  pleadings;  Gonzales  v.  Buist, 
224  U.  8.  131,  56  L.  Ed.  605,  32  Sup.  Ct.  463,  holding  conflicting  state- 
ment of  counsel  as  to  facts  does  not  constitute  statement  of  facts. 

Broker  cannot  recover  commissions  where  sale  is  consummated  after 
death  of  pxlneipal. 

Approved  in  Bronn  v.  Northampton-Easton  &  W.  Traction  Co.,  200 
Fed.  901,  119  C.  C.  A.  193,  holding  brokers  are  not  entitled  to  commis- 
sions where  sale  was  effected  after  contract  of  employment  had  termi- 
nated; Addressograph  Co.  v.  Office  Appliances  Co.,  106  Ark.  542,  153 
S.  W.  806,  holding  agent  not  entitled  to  commissions  after  revocation 
of  authority. 

Bight  of  real  estate  broker  to  compensation  for  sale,  lease,  etc.,  de- 
feated by  act  of  owner.    Note,  20  Ann.  Gas.  1024. 

Revocation  or  termination  of  broker's  employment  to  procure  pur- 
chaser.   Note,  49  L.  B.  A.  (N.  S.)  997,  1008. 

Brokers — ^Right  to  compensation  upon  procuring  customer  to  take 
an  option.    Note,  43  L.  B.  A.  (N.  S.)  94. 

804  17.  8.  241,  51  !•.  Ed.  461,  27  8np.  Ot.  261,  GBOWE  T.  HABMOK. 

Brokers — ^Right  to  compensation  upon  procuring  customer  to  take 
an  option.    Note,  43  L.  B.  A.  (N.  S.)  94. 

Revocation  or  termination  of  broker's  emplo3rment  to  procure  pur- 
chaser.   Note,  49  L.  B.  A.  (N.  S.)  997,  1008. 

204  TT.  8.  241-265,  51  L.  Ed.  461,  27  Sup.  Gt.  280,  BAUiABD  v.  HUNTEB. 

Nonresident  owner  of  lands  within  levee  district  cannot  complain  of 
want  of  due  process  where  four  weeks'  publication  of  notice  was  g  ven. 

Approved  in  Grannis  v.  Ordean,  234  U.  S.  394,  58  L.  Ed.  1369,  34 
Sup.  Ot.  779,  holding  constructive  service  is  not  invalid  <m  account  of 
misnomer;  American  Land  Co.  v.  Zeiss,  219  U.  S.  68,  55  L.  Ed.  97,  31 
Sup.  Ct.  200,  and  Jacob  v.  Roberts,  223  U.  S.  265,  56  L.  Ed.  431,  32 
Sup.  Ct.  303,  both  holding  decree  quieting  title  may  be  based  on  con- 
structive service;  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  154,  55 
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L.  Ed.  155,  31  Sup.  Ct.  171,  npholding  forfeiture  of  lands  for  failare 
to  list  same  for  taxation;  Weber  v.  Grand  Lodge  of  Kentacky,  169  Fed. 
527,  528,  529,  95  C.  C.  A.  20,  allowing  substituted  service  in  action  of 
forcible  detainer;  Hall  v.  Morris,  94  Ark.  523,  127  S.  W.  720,  holding 
suit  against  several  tracts  of  land  requires  service  of  but  one  summons; 
Van  Etten  v.  Daugherty,  83  Ark.  544,  103  S.  W.  741,  holding  personal 
service  is  required  where  lands  have  resident  record  owner;  Anderson 
v.  Ocala,  67  Fla.  212,  52  L.  R.  A.  (N.  S.)  287.  64  South.  778,  applying 
principle;  Durst  v.  Des  Moines,  164  Iowa,  93,  94,  145  N.  W.  533,  hold- 
ing city  may  determine  value  of  land  without  notice  to  owner;  Flexner 
V.  Farson,  268  HI.  440,  Aim.  Gas.  1916D,  810,  109  N.  E.  329,  holding 
partnership  cannot  be  bound  by  summons  served  on  agent;  State  v. 
Stanton,  235  Mo.  231,  138  S.  W.  339,  holding  fact  that  clerk  issning 
notice  was  interested  party  will  not  invalidate  same;  Davis  v.  Board  of 
Commrs.,  45  Okl.  291,  137  Pac.  117,  holding  where  notice  provided  by 
statute  is  not  given  proceedings  are  void;  Tennessee  Fertilizer  Co.  v. 
McFall,  128  Tenn.  666,  163  S.  W.  809,  holding  ten-day  period  within 
which  appeal  lay  from  decision  of  board  of  equalizers  satisfied  due 
process  clause. 

Distinguished  in  Indiana  &  Arkansas  liumber'etc.  Co.  v.  Brinkley, 
164  Fed.  965,  967,  91  C.  C.  A.  91,  holding  decree  in  personam  cannot 
be  awarded  against  certain  heirs  without  giving  same  notice. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Ann.  Gas.  175. 

Recital  in  decree  ordering  sale  of  loTee  lands  for  nonpayment  of  t  xbs 
that  notice  had  been  giren  by  publication  is  oonclnsiye  as  against  eollat- 
teral  attack. 

Approved  in  Delmar  Jockey  Club  v.  Missouri,  210  U.  S.  335,  52  L.  Ed. 
1084,  28  Sup.  Ct.  732,  upholding  right  to  forfeit  franchise  of  corpora- 
tion for  nonuser;.Pattison  v.  Smith,  94  Ark.  592,  127  S.  W.  984,  hold- 
ing failure  to  name  nonresident  as  defendant  does  not  render  decree 
subject  to  collateral  attack;  Howard  v.  Landsberg's  Committee,  108 
Va.  177,  60  S.  E.  775,  refusing  to  allow  coUateral  attack  on  order 
appointing  committee  of  administrator. 

Miscellaneous.  Cited  in  Hunter  v.  Johnson,  209  U.  S.  542,  52  L.  Ed. 
918,  28  Sup.  Ct.  759,  reversing  on  authority  of  principal  case;  Wash- 
bum  V.  Gregory  Co.,  125  Minn.  493,  147  N.  W.  707,  holding  tax  certifi- 
cate failing  to  mention  mineral  interest  does  not  include  same. 

204   U.    S.    266-272,   51   L.   Ed.   476,   27   Snp.   Ot.   258,   EAST    CENTBAL 
EUBEKA  MININO  CO.  ▼.  OEMTBAL  EUREKA  MDnNO  CO. 

Federal  court  will  follow  State  court's  construction  of  conTeyance  of 
mining  claim. 

Approved  in  Omaha  v.  Omaha  Water  Co.,  192  Fed.  249,  112  C.  C.  A. 
504,  holding  Federal  courts  will  follow  decisions  of  State  courts  regard- 
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vag  rights  of  mortgagees;  dissenting  opinion  in  Kuhn  v.  Fairmont  Coal 
Co.,  215  U.  S.  372,  54  L.  Ed.  239,  30  Sup.  Ct.  140,  majority  holding  Fed- 
eral courts  need  not  follow  decision  of  State  courts  regarding  subja- 
cent rights. 

Distinguished  in  Enhn  y.  Fairmont  Coal  Co.,  216  U.  S.  367,  368,  369, 
64  If.  Ed.  2S7,  238,  30  Sup.  Ct.  140,  holding  Federal  courts  need  not 
follow  decision  of  State  eourts  regarding  subjacent  rights. 

Act  of  May  1<>,  1872,  requiring  parallelism  of  end-lines  •f  mining  claim 
did  not  apply  to  locations  made  prior  to  passage  of  act. 

Distinguished  in  Sylvester  v.  Washington,  215  U.  S.  85,  54  L.  Ed.  105^ 
30  Sup.  Ct.  25,  holding  one  holding  land  under  Oregon  Donation  Act  of 
September  27,  1850,  for  period  of  four  years  could  make  valid  deed 
of  same. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  846. 

904  V.   B.   272-286,   61   Ii.   Ed.   48^   27   Bup.   Ot.   270,   ABMSTBOKG   T. 
ABHL 


BoiUliic  and  loan  association  is  bound  by  knowledge  acquired  by 
praidant  of  board  of  directors. 

Approved  in  The  F.  J.  Luckenbach,  213  Fed.  675,  holding  owner  of 
▼eBsei  bound  by  agreement  made  by  agent  for  stowage  of  cargo ;  McDer- 
mott  T.  Hayes,  19T  Fed.  135,  116  C.  C.  A.  553,  holding  evidence  showed 
that  party  receiving  notice  was  not  agent  for  company. 

Distinguished  in  Alexander  Eccles  &  Co.  v.  Louisville  etc.  R.  Co., 
198  Fed.  902,  holding  agent  of  rstilroad  company  cannot  ratify  act  of 
another  in  issuing  bills  of  lading. 

204  TJ.  8.  286-291,  51  It.  Ed.  488,  27  Sup.  Ot.  286,  MEBOHANTS'  HEAT  * 
!•.  CO.  ▼.  JAMES  B.  CLOW  a^  SONS. 

Defendant  waives  defect  in  service  of  summons  when  ho  presents 
counterclaim  demanding  affirmative  relief. 

Approved  in  Virginia-Carolina  Chemical  Co.  v.  Kirven,  215  U.  S.  257, 
258,  54  L.  Ed.  184,  185,  30  Sup.  Ct.  78,  holding  damages  for  injury 
caused  by  fertilizers  need  not  be  set  up  in  action  on  promissory  note 
given  in  payment  of  same;  Texas  etc.  Ry.  Co.  v.  Eastin,  214  U.  S.  159, 
53  L.  Ed.  950,  29  Sup.  Ct.  564,  holding  Federal  corporation  loses  its 
right  of  removal  where  it  brings  in  another  corporation  with  which 
plaintiff  has  no  concern ;  American  Sheet  etc.  Co.  v.  Winzeler,  227  Fed. 
324,  holding  amount  in  counterclaim  may  be  included  with  amount  in 
original  bill  so  as  to  give  jurisdictional  amount;  0.  J.  Lewis  Mercantile 
Co.  V.  Klepner,  176  Fed.  346,  100  C.  C.  A.  285,  holding  one  pleading 
counterclaim  is  estopped  to  deny  jurisdiction;  Bishop  v.  Fischer,  94 
Kan.  113,  145  Pac.  893,  holding  motion  to  set  aside  order  held  not  to 
be  general  appearance;  West  Cove  Grain  Co.  v.  Bartl^,  105  Me.  300, 
74  AtL  733,  holding  party  may  waive  defect  in  service  of  summons; 
Fnlton  y.  Ramsey,  67  W.  Va.  327,  140  Am.  St  Rep.  969,  68  S.  E.  383, 
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holding  inquiry  as  to  whether  eontinuance  might  be  taken,  does  not 
constitute  general  appearance. 

204  XT.  &  291-301,  51  Ii.  Ed.  490,  27  Sop.  Ot.  281,  MONTANA  SZ  BEL. 
HAXBB  T.  BIOE. 

Appellate  Jurisdlctioii  exists  In  Federal  Supreme  Oonrt  where  record 
shows  Federal  question  to  have  been  presented  In  State  courU 

Approved  in  Miedreich  v.  Lauenstein,  232  U.  S.  243,  68  L.  Ed.  689, 
34  Sup.  Ct.  309,  holding  where  State  court  considered  Federal  question 
before  it,  Federal  court  will  review  same;  North  Carolina  R.  R.  Co.  v. 
Zachary,  232  U.  S.  257,  Ann.  Oaa.  19140,  169,  58  L.  Ed.  595,  34  Sup.  a. 
305,  9  N.  C.  C.  A.  114,  applying  rule  where  carrier  set  up  Federal  Lia- 
bility Act  in  action  for  injury;  Chambers  v.  Baltimore  etc.  R.  R.  Co., 
207  U.  S.  148,  52  L.  Ed.  146,  28  Sup.  Ct.  34,  applying  principle. 

Montuia  legislature,  In  disposing  of  school  lands,  must  act  In  suh- 
ordination  to  State  Oonstitntlon. 

Approved  in  State  Board  of  Agriculture  v.  Fuller,  180  Mich.  358,  147 
N.  W.  532,  holding  State  legislature  could  not  control  fnnds  of  State 
agricultural  board ;  Cofield  v.  Farrell,  38  Okl.  642,  134  Paef.  421,  holding 
State  may  determine  who  shall  exercise  elective  franchise;  Atwater  v. 
Hassett,  27  Okl.  317,  111  Pac.  813,  upholding  Initiative  ant  Referenduni 
Act  of  State  of  Oklahoma;  Betts  v.  Commrs.  of  the  Landt)ffice,  27  Okl. 
75,  110  Pac.  770,  holding  State  may  use  proceeds  from  sale  of  school 
land  to  pay  expenses  of  sale;  Buck  v.  Dick,  27  Okl.  857,  113  Pac.  921, 
and  Byers  v.  Territory,  24  Okl.  817,  105  Pac.  1000,  both  holding  Crim- 
inal Court  of  Appeals  had  jurisdiction  to  hear  criminal  appeals  then 
pending  in  Supreme  Court;  Frantz  v.  Autry,  18  Okl.  697,  91  Pac.  205, 
206,  holding  equity  cannot  restrain  constitutional  convention;  State 
ex  rel.  Huckfeldt  v.  State  Board  of  School  Land  Commrs.,  20  Wyo.  178, 
122  Pac.  96,  holding  school  land  lessee  had  no  vested  right  to  renewal. 

Federal  Supreme  Oourt  bound  by  decision  of  State  court  declaring 
statute  repugnant  to  Constitution. 

Approved  in  Smith  v.  Jennings,  206  IT.  S.  278,  61  L.  Ed.  1063,  27 
Sup.  Ct.  610,  holding  decision  of  State  court  that  statute  was  validly 
passed  is  conclusive  on  Federal  courts. 

Federal  question  cannot  be  presented  for  first  time  in  petition  for 
writ  of  error. 

Approved  in  Thomas  v.  Iowa,  209  U.  S.  263,  52  L.  Ed.  783,  28  Sup.  Ct, 
487,  holding  contention  that  instructions  to  jury  denied  due  process 
does  not  properly  present  Federal  question. 

Miscellaneous.  Cited  in  Baird  v.  Howison,  223  U.  S.  712,  56  L.  Ed. 
625,  32  Sup.  Ct.  520,  and  Barker  v.  Butte  Consolidated  Min.  Co.,  215 
U.  S.  585,  54  L.  Ed.  338,  30  Sup.  Ct.  404,  both  dismissing  for  want  of 
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jurisdiction;  Wyoming  v.  Irvine,  206   U.  S.  283,  51  L.  EcL  1064,  27 
Snp.  Ct.  613,  discussing  grsiit  of  land  to  State  for  agricultural  college. 

204  XT.  &  302-311,  61  L.  Bd.  495,  27  8vp.  Ot.  2»3,  WAUOSB  r.  BflcLOUD. 
Not  cited. 

204  V.  a  811-320,  51  I..  Ed.  409,  27  Sop.  Ot.  289,  BAOON  ▼.  WAIiKBB. 

Police  power  of  State  Is  not  confined  to  suppression  of  what  is 
offenslTe,  disorderly,  or  unsanitary,  but  extends  to  so  dealing  witb  existing 
conditions  in  State  as  to  result  la  greatest  welfare  of  Its  people. 

Approved  in  Chicago  etc.  R.  *R.  Co.  v.  Tranbarger,  238  U.  S.  77,  59 
L.  Ed.  1211,  35  Sup.  Ct.  678,  upholding  statute  of  Missouri  of  1907  re- 
quiring railroads  to  provide  suitable  drains  through  right  of  way  and 
roadbed  to  carry  off  surface  water;  Mutual  Loan  Co.  v.  Martell,  222 
U.  S.  232,  Ann.  Oaa.  1918B,  529,  56  L.  Ed.  178,  32  Sup.  Ct.  74,  Statute 
of  Massachusetts,  c.  605,  acts  of  1908,  declaring  invalid  assignments  of 
future  wages  as  security  for  loan  of  less  than  two  hundred  dollars 
without  written  acceptance  of  employer  and  consent  of  wife  of  married 
employee,  is  within  police  power;  Noble  State  Bank  v.  Haskell,  219 
U.  S.  Ill,  Ann.  Oas.  1912A,  487,  L.  R.  A.  (N.  S.)  1062,  55  L.  Ed.  116, 
31  Sup.  Ct.  186,  upholding  Oklahoma  acts  of  1907  and  1909  subjecting 
State  banks  to  assessments  for  depositors'  guaranty  fund;  Wiseman  v. 
Tanner,  221  Fed.  703,  upholding  Initiative  Act  No.  8  of  Washington 
making  it  unlawful  for  employment  agency  to  demand  or  receive  fee 
for  furnishing  employment  or  information  leading  thereto;  German 
Alliance  Ins.  Co.  v.  Barnes,  189  Fed.  776,  upholding  Laws  of  Kansas, 
e.  152,  r^ulating  rates  and  charges  of  fire  insurance  companies  doing 
business  within  State;  In  re  Arkansas  Rate  Cases,  187  Fed.  298,  right 
to  Tegvl&te  rales  is  within  police  power,  but  intrastate  freight  and  pas- 
senger rates  established  by  Arkansas  railroad  commission  and  two-cent 
passenger  rate  law  of  1907,  not  allowing  return  of  six  per  cent,  are 
confiscatory;  Burley  v.  United  States,  179  Fed.  11,  33  L.  R.  A.  (N.  S.) 
807,  102  C.  C.  A.  429,  upholding  Irrigation  Act  of  1902,  c.  1093,  provid- 
ing for  reclamation  fund  from  sale  of  public  lands  in  certain  States  and 
territories,  although  irrigation  scheme  includes  private  as  well  as  public 
land;  Ivy  v.  Western  Union  Tel.  Co.,  165  Fed.  373,  upholding  Arkansas 
statute  of  1903  imposing  liability  upon  telegraph  companies  for  mental 
anguish,  even  in  absence  of  bodily  suffering  for  negligence  in  receiving, 
transmitting  or  delivering  messages;  Lindsley  v.  Natural  Carbonic  Gas 
Co.,  162  Fed.  958,  refusing  to  enjoin  enforcement  as  void  statute  of  New 
York  1908  for  protection  of  natural  mineral  springs  of  State,  pro- 
hibiting pumping  of  mineral  waters  or  carbonic  acid  gas  from  wells 
drilled  into  rook;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  579, 
upholding  Acts  of  Arkansas  1907,  p.  388,  declaring  dealings  in  futures 
on  margins  gambling  and  prohibiting  them  within  its  borders,  and  re- 
fusing to  enjoin  interference  by  State  officers  with  telegraph  company's 
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holding  inquiry  as  to  whether  eontinuanee  might  be  taken,  does  not 
constitute  general  appearance. 

204  U.  8.  291-SOl,  51  Ik  Ed.  490,  27  Sup.  Ot  281,  MOKTAKA  BZ  BBK 
HAUIB  ▼.  BICOES. 

Appellate  juriadletioiL  exists  In  Federal  Supreme  Oonrt  where  rscord 
shews  Federal  ftaestion  to  have  been  presented  in  State  court. 

Approved  in  Miedreich  v.  Lauenstein,  232  U.  S.  243,  58  L.  Ed.  589, 
34  Sup.  Ct.  309,  holding  where  State  court  considered  Federal  question 
before  it,  Federal  court  will  review  same;  North  Carolina  R.  R.  Co.  v. 
Zachary,  232  U.  S.  257,  Ann.  Oas.  19140,  159,  58  L.  Ed.  595,  34  Sup.  a 
305,  9  N.  C.  G.  A.  114,  applying  rule  where  carrier  set  up  Federal  lia- 
bility Act  in  action  for  injury;  Chambers  v.  Baltimore  etc.  R.  B.  Co., 
207  U.  S.  148,  52  L.  Ed.  146,  28  Sup.  Ct.  34,  applying  principle. 

Montana  legislature,  In  disposing  of  school  lands,  must  act  in  8Ql>- 
ordination  to  State  Oonstitntlon. 

Approved  in  State  Board  of  Agriculture  v.  Fuller,  180  Mich.  358,  U7 
N.  W.  532,  holding  State  legislature  could  not  control  funds  of  State 
agricultural  board ;  Cofield  v.  Farrell,  38  Okl.  642, 134  Pacf.  421,  holding 
State  may  determine  who  shall  exercise  elective  franchise;  Atwator  v. 
Hassett,  27  Okl.  317,  111  Pac.  813,  upholding  Initiative  and  Referendum 
Act  of  State  of  Oklahoma;  Betts  v.  Commrs.  of  the  Land  t)ffiee,  27  Okl. 
75,  110  Pac.  770,  holding  State  may  use  proceeds  from  sale  of  school 
land  to  pay  expenses  of  sale;  Buck  v.  Dick,  27  Okl.  857,  113  Pac.  921, 
and  Byers  v.  Territory,  24  Okl.  817,  105  Pac.  1000,  both  holding  Crim- 
inal Court  of  Appeals  had  jurisdiction  to  hear  criminal  appeals  then 
pending  in  Supreme  Court;  Frantz  v.  Autry,  18  Okl.  597,  91  Pac.  205, 
206,  holding  equity  cannot  restrain  constitutional  convention;  State 
ex  rel.  Huckfeldt  v.  State  Board  of  School  Land  Commrs.,  20  Wyo.  178, 
122  Pac.  96,  holding  school  land  lessee  had  no  vested  right  to  renewal. 

Federal  Supreme  Oonrt  bound  by  decision  of  State  court  dedarii^ 
statute  repugnant  to  Constitution. 

Approved  in  Smith  v.  Jennings,  206  IT.  S.  278,  51  L.  Ed.  106S»  27 
Sup.  Ct.  610,  holding  decision  of  State  court  that  statute  was  vsli^lv 
passed  is  conclusive  on  Federal  courts. 

Federal  qnestlon  cannot  be  presented  for  first  time  in  petition  ^or 
writ  of  error. 

Approved  in  Thomas  v.  Iowa,  209  U.  S.  263,  52  L.  Ed.  788,  28  Sup-  ^^' 
487,  holding  contention  that  instructions  to  jury  denied  due  process 
does  not  properly  present  Federal  question. 

Miscellaneous.  Cited  in  Baird  v.  Howison,  223  U.  S.  712,  56  !••  ^ 
685,  32  Sup.  Ct.  520,  and  Barker  v.  Bntte  Consolidated  Min.  Co.f  215 
U.  S.  585,  54  L.  Ed.  888,  30  Sup.  Ct.  404,  hoth  dismissing  for  want  of 
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jurisdiction;  Wyoming  v.  Irvine,  206    U.  S.  283,  61  L.  Ed.  1064,  27 
Snp.  Ct.  613,  discussing  grant  of  land  to  State  for  agricultural  college. 

204  U.  &  302-311,  61  lb  Bd.  496,  27  Bup.  Ot.  SM,  WAUCBB  ▼.  McLOXTO. 
Not  cited. 

204  V.  &  811-320,  61  I..  Ed.  409,  27  Sup.  Ot.  289,  BiLOON  ▼.  WAXiSBS. 

Police  power  of  State  is  not  confined  to  suppression  of  what  is 
cxffensiTe,  disorderly,  or  unsanitary,  but  extends  to  so  dealing  with  existing 
conditions  in  State  as  to  result  in  greatest  welfare  of  its  people. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  77,  59 
Lb  Ed.  1211,  35  Sup.  Ct.  678,  upholding  statute  of  Missouri  of  1907  re- 
quiring railroads  to  provide  suitable  drains  through  right  of  way  and 
roadbed  to  carry  off  surface  water;  Mutual  Loan  Co.  v.  Martell,  222 
U.  8.  232,  Ajul  Oas.  1913B,  529,  56  L.  Ed.  178,  32  Sup.  Ct.  74,  Statute 
of  Massachusetts,  c.  605,  acts  of  1908,  declaring  invalid  assignments  of 
future  wages  as  security  for  loan  of  less  than  two  hundred  dollars 
without  written  acceptance  of  employer  and  consent  of  wife  of  married 
employee,  is  within  police  power;  Noble  State  Bank  v.  Haskell,  219 
U.  S.  Ill,  Ann.  Oas.  1912A,  487,  L.  R.  A.  (N.  S.)  1062,  55  L.  Ed.  116, 
31  Sup.  Ct.  186,  upholding  Oklahoma  acts  of  1907  and  1909  subjecting 
State  banks  to  assessments  for  depositors'  guaranty  fund;  Wiseman  v. 
Tanner,  221  Fed.  703,  upholding  Initiative  Act  No.  8  of  Washington 
making  it  unlawful  for  employment  agency  to  demand  or  receive  fee 
for  furnishing  emplojrment  or  information  leading  thereto;  German 
Alliance  Ins.  Co.  v.  Barnes,  189  Fed.  776,  upholding  Laws  of  Kansas, 
c.  152,  r^ulating  rates  and  charges  of  fire  insurance  companies  doing 
business  within  State;  In  re  Arkansas  Rate  Cases,  187  Fed.  298,  right 
to  regulate  rates  is  within  police  power,  but  intrastate  freight  and  pas- 
senger rates  established  by  Arkansas  railroad  commission  and  two-cent 
passenger  rate  law  of  1907,  not  allowing  return  of  six  per  cent,  are 
confiscatory;  Burley  v.  United  States,  179  Fed.  11,  33  L.  R.  A.  (N.  S.) 
807,  102  C.  C.  A.  429,  upholding  Irrigation  Act  of  1902,  c.  1093,  provid- 
ing for  reclamation  fund  from  sale  of  public  lands  in  certain  States  and 
territories,  although  irrigation  scheme  includes  private  as  well  as  public 
land;  Ivy  v.  Western  Union  Tel.  Co.,  165  Fed.  373,  upholding  Arkansas 
statute  of  1903  imposing  liability  upon  telegraph  companies  for  mental 
anguish,  even  in  absence  of  bodily  suffering  for  negligence  in  receiving, 
transmitting  or  delivering  messages;  Lindsley  v.  Natural  Carbonic  Gas 
Ck>.,  162  Fed.  958,  refusing  to  enjoin  enforcement  as  void  statute  of  New 
York  1908  for  protection  of  natural  mineral  springs  of  State,  pro- 
hibiting pumping  of  mineral  waters  or  carbonic  acid  gas  from  wells 
drilled  into  rock;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  579, 
upholding  Acts  of  Arkansas  1907,  p.  388,  declaring  dealings  in  futures 
on  margins  gambling  and  prohibiting  them  within  its  borders,  and  re- 
fusing to  enjoin  interference  by  State  officers  with  telegraph  company's 
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carrying  out  contract  to  transmit  quotations  over  leased  wires  in  ac- 
cordance with  terms  of  contract;  Mechanics'  Building  etc.  Assn.  y. 
Coffman,  110  Ark.  279,  162  S.  W.  1093,  upholding  Laws  1913,  p.  904, 
regulating  building  and  loan  associations  and  other  investment  com- 
panies ;  Williams  v.  State,  85  Ark.  468,  470,  122  Am.  St.  Rep.  47,  26 
L.  R.  A.  (N.  S.)  482,  108  S.  W.  839,  840,  act  of  1907  regulating  solicit- 
ing  of  persons  arriving  on  trains  for  hotels,  lodging-houses  and  eating- 
houses  is  within  police  power;  State  v.  Horn,  27  Idaho,  788,  796,  152 
Pac.  277,  280,  upholding  provision  of  Revised  Codes,  §  6872,  prohibit- 
ing grazing  of  sheep  on  cattle  ranges;  German  Ins.  Co.  v.  Connuon- 
wealth,  141  Ky.  612,  133  S.  W.  795,  holding  provision  of  Constit  ition, 
§  192,  and  Kentucky  Statutes,  §  567,  prohibiting  corporation  from  hold- 
ing real  estate,  except  that  necessary  to  carry  on  business,  longer  than 
five  years,  under  penalty  of  escheat,  is  not  impairment  of  contract  of 
insurance  company  chartered  to  hold  real  estate  necessary  for  transac- 
tion of  its  business;  Morris  v.  Indianapolis,  177  Ind.  395,  Aim.  Gas. 
1915A,  65,  94  N.  E.  714,  upholding  act  of  1905  abolishing  railroad 
grade  crossings;  State  v.  Louisville  etc.  R.  Co.,  97  Miss.  52,  Ann.  Cas. 
19120,  1150,  51  South.  924,  upholding  Laws  1908,  c.  122,  providing 
for  forfeiture  of  railroad 's  right  to  engage  in  intrastate  commerce  upon 
removal  of  action  brought  against  it  in  State  court  to  Federal  court; 
Colvill  V.  Fox,  51  Mont.  77,  149  Pac.  497,  upholding  statute  authorizing 
State  inspector  of  fruit  pests  to  destroy  infected  fruit;  Riter  v.  Doug- 
lass, 32  Nev.  419,  109  Pac.  449,  upholding  direct  primary  law  of  1909; 
State  ex  rel.  Sparks  v.  State  Bank  etc.  Co.,  31  Nev.  470,  103  Pac.  410, 
upholding  act  of  1907  creating  board  of  bank  commissioners  with  power 
to  appoint  bank  examiner,  and  authorizing  attorney  general  to  com- 
mence suit  against  bank  upon  report  of  commissioners  of  unsafe  con- 
dition of  bank;  Pyramid  Land  etc.  Co.  v.  Pierce,  30  Nev.  255,  95  Pac 
216,  upholding  Act  of  1893,  §  1,  prohibiting  grazing  of  sheep  on  another's 
land  without  his  consent;  Eubank  v.  Richmond,  110  Va.  752,  19  Anit 
030.  186,  67  S.  E.  377,  upholding  act  general  assembly  1908,  authoriz- 
ing cities  to  make  building  regulations  and  to  establish  building  lines; 
State  ex  rel,  Davis-Smith  Co.  v.  Clausen,  65  Wash.  184,  37  L.  R.  A. 
(N.  S.)  466.  117  Pac.  1109,  2  N.  C.  C.  A.  823,  3  N.  C.  C.  A.  618,  uphold- 
ing industrial  insurance  law  of  1911  requiring  contributions  from  em- 
ployers to  accident  fund  to  provide  relief  for  workmen  injured  in 
extrahazardous  work;  dissenting  opinion  in  Louisville  etc.  R.  B.  Co. 
V.  Centra  Stock  Yards  Co.,  212  U.  S.  150,  53  L.  Ed.  448,  29  Sup.  Ct. 
246,  majority  holding  sectiiJUs  213,  214  of  Kentucky  Constitution  re- 
quiring carrier  to  deliver  cars  to  connecting  carrier  without  providing 
protection  for  their  return  or  compensation,  is  void;  dissenting  opinion 
in  Bracey  v.  Darst,  218  Fed.  498,  majority  holding  void  act  of  West 
Virginia  of  1913,  known  as  blue  sky  law,  regulating  corporations,  co- 
partnerships, companies,  individuals  and  associations  selling  or  negotiat- 
ing for  salej  stocks,  bonds,  debentures  or  other  securities;    dissenting 
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opiiiiou  in  Commonwealth  v.  People's  Express  Co.,  201  Mass.  578,  131 
Am.  St.  Rep.  416,  88  N.  E.  425,  majority  construing  act  of  1906  relat- 
ing to  transportation  of  intoxicating  liquors  into  cities  of  certain 
classes  to  apply  to  intrastate  commerce  only  and  upholding  it. 

Distinguished  in  dissenting  opinion  in  Western  Indemnity  Co.  v. 
Pillsbury,  170  Cal.  710,  151  Pac.  408,  majority  upholding  Workmen's 
Compensation  Act  of  1913. 

Revised  Statutes  of  Idaho,  Bectlomi  1210,  1211,  making  classification  of 
8lie^  as  dl8tins[ul8lied  from  cattlA;  and  other  domestic  animals,  In  regular 
tlon  of  use  of  public  lands  are  not  arbitrary  or  discriminatory  within  mean- 
ing of  Fourteenth  Amendments 

Approved  in  Bown  v.  Walling,  204  U.  S.  321,  51  L.  Ed.  604,  27  Sup. 
Ct.  292,  following  rule ;  State  v.  Byles,  93  Ark.  617,  87  L.  R.  A.  (N.  S.) 
774,  126  S.  W.  96,  upholding  statute  imposing  license  tax  upon  ped- 
dlers of  lightning-rods  and  other  specified  articles ;  St.  Louis  etc.  R.  Co. 
V.  Heyser,  95  Ark.  419,  Ann.  Oas.  1912A,  610,  130  S.  W.  566,  upholding 
Intei-state  Commerce  Act  of  1906  giving  right  of  action  against  initial 
carrier  for  negligence  of  connecting  carriers;  Williams  v.  State,  85  Ark. 
471,  122  Am,  St.  Rep.  47,  26  L.  R.  A.  (N.  S.)  482,  108  S.  W.  840,  act 
of  1907  regulating  soliciting  of  persons  arriving  on  trains  for  hotels, 
lodging-houses  and  eating-houses  ia  not  void  as  discriminating  against 
them;  Ex  parte  Burke,  160  Cal.  303,  304,  116  Pac.  756,  upholding  pro- 
vision of  Penal  Code,  §  172a,  prohibiting  sale  or  giving  away  of  in- 
toxicating liquor  within  one  and  one-half  miles  of  university  campus. 

Constitutionality  of  legislation  to  prevent  waste  of  natural  gas, 
petroleum,  water  and  the  like  by  private  owner.  Note,  16 
Ann.  Oas.  1001. 

204  XT.  B.  320-321,  61  L.  Ed.  503^  27  Sup.  Ot.  292,  SOWN  ▼.  WALIiIKQ. 

Not  cited. 

204  U.  8.  321-331,  51  L.  Ed.  604,  27  Bup.  Ot  286,  OHIOAOO  ▼.  MIIX8. 

Question  of  jurisdiction  concerning  coUuslve  character  of  action  of 
complainant  must  be  decided  with  reference  to  attitude  of  case  at  date  of 
filing  of  bill,  and  fact  that  subsequent  events  make  it  to  Interest  of  de- 
fendant corporation  to  make  common  cause  with  complainant  In  stock- 
holder's suit  does  not  deprive  court  of  jurisdiction. 

Approved  in  Wheeler  v.  Denver,  229  U.  S.  351,  57  L.  Ed.  1228,  33 
Sup.  Ct.  842,  fact  that  nonresident  taxpayer  is  solicited  to  bring  suit 
against  city  and  is  indemnified  as  to  costs  and  fees,  is  not  sufficient,  in 
absence  of  illegal  purpose  to  establish  collusion  depriving  Federal  court 
of  jurisdiction;  Delaware  &  Hudson  Co.  v.  Albany  etc.  R.  R.  Co.,  213 
U.  S.  442,  451,  63  L.  Ed.  864,  868,  29  Sup.  Ct.  540,  fact  that  stockholders 
of  lessor  corporation  suing  lessee  corporation  for  mining  stock  enough 
to  control  stockholders'  meeting  of  lessor  corporation  for  lessor's  benefit 
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made  no  demand  upon  board  of  directors  does  not  prevent  them  from 
maintaining  bill ;  Venner  v.  Great  Northern  Ry.  Co.,  209  U.  S.  31,  32, 
52  L.  Ed.  668,  28  Sup.  Ct.  328,  holding  in  stockholder's  action  against 
corporation  and  others  alleging  joint  fraudulent  conduct,  corporation 
cannot  be  realigned  as  party  plaintiff,  although  it  might  be  to  its  finan- 
cial interest  to  have  plaintiffs  prevail;  Smithers  v.  Smith.  204  U.  S. 
644,  51  L.  Ed.  661,  27  Sup.  Ctr  297,  where  plaintiff  in  good  faith  asserts 
claim  against  several  defendants  taking  land  from  him  valued  at  five 
thousand  dollars  and  asserts  damages  of  two  thousand  dollars,  and 
requisite  diversity  exists.  Federal  court's  jurisdiction  is  not  defeated 
by  fact  that  trial  judge  finds  defendants  did  not  act  jointly;  Stephens 
V.  Smartt,  172  Fed.  472,  denying  jurisdiction  of  suit  for  protection 
of  church  property  by  citizen  of  Georgia,  member  of  church  corporation 
of  Tennessee,  against  corporation,  its  governing  ofKcers  and  other  mem- 
bers, where  real  controversy  is  between  officers  representing  members 
recognizing  validity  of  merger  of  two  church  organizations  and  those 
denying  it,  and  upon  realignment  of  parties  requisite  diversity  would  not 
exist;  Caylor  v.  Cooper,  166  Fed.  761,  in  suit  by  trustee  under  trust 
deed  against  joint  trustee  and  another,  citizens  of  another  State,  with- 
out request  and  denial  by  joint  trustee  to  join  complainant,  there  is 
nonjoinder  of  parties  complainanti  and  realignment  of  parties  would 
defeat  Federal  jurisdiction. 

Miscellaneous.  Cited  in  Aetna  Ins.  Co.  ▼.  Albany  etc.  R.  Co.,  159 
Fed.  1022^  8G  C.  C.  A«  671,  certifying  jurisdictional  question  to  Supreme 
Court. 

204  17.  8.  881-348,  61  L.  Bd.  510,  27  Sap.  Ot.  888,  KANSAS  ▼.  UMITED 
STATES. 

Althongli  State  may  be  sued  by  United  States  without  its  coosent,  It 
does  not  follow  that  United  States  may  be  sued  by  State  witiiovt  its 
consent* 

Approved  in  Louisiana  ▼.  McAdoo,  234  U.  S.  629,  68  K  Ed.  1507,  34 
Sup.  Ct.  938,  holding  suit  against  Secretary  of  Treasury  to  compel  him 
to  collect  different  amount  of  duty  on  sugar  imported  from  Cuba  nnder 
existing  statutes  and  treaty  of  1902,  is  suit  against  United  States,  and 
denying  leave  to  file  petition  for  mandamus ;  State  of  Kansas  v.  State  of 
Colorado,  206  U.  S.  85,  51  L.  Ed.  969,  27  Sup.  Ct.  655,  sustaining  juris- 
diction of  Federal  Supreme  Court  over  suit  by  State  to  restrain  an- 
other State  from  diverting  waters  of  river  for  irrigation,  and  over 
intervening  petition  by  United  States ;  United  States  v.  New  York  etc. 
S.  S.  Co.,  216  Fed.  63,  132  C.  C.  A.  305,  holding  United  States  cannot 
be  sued  by  foreign  corporation  without  its  consent  which  must  be  givao 
by  act  of  Congress. 

When  State  may    invoke    original    jurisdiction  of  United  States 
Supreme  Court.    Note^  Ann.  Oaa.  19120,  632. 
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MiseellaneoQfl.  Cited  in  Missouri  etc.  Ry.  Co.  y.  United  States,  235 
(J.  S.  41,  59  K  Ed.  121,  35  Sup.  Ct.  6,  holding  act  of  Congress  July  25, 
1866,  granting  public  lands  to  railroad  did  not  include  Indian  lands 
afterward  allotted  in  severalty  under  treaty  of  July  19,  1866,  made 
before  enactment  of  statute.  * 

204  U.  8.  343-849,  51  L.  Ed.  614,  27  Siip.  Ci.  386,  UNITED  STATES  ▼. 


Under  act  of  March  3,  1899,  proyidlng  for  extra  pay  for  active  service, 
two  montlis'  extra  pay  to  wliich  officer  of  navy  is  entitled  upon  discharge 
after  creditable  service  in  war  with  Spain,  is  to  be  compnted  at  rate  of 
pay  he  was  receiving  when  detached  from  vessel  and  ordered  home,  and 
not  to  lesser  pay  4/t  time  of  disch^ge  five  days  later  at  his  home. 

Approved  in  United  States  v.  Mitchell,  205  U.  S.  168,  51  L.  Ed.  754, 
27  Sup.  Ct.  463,  holding,  under  act  of  1898,  second  lieutenant  of  cavalry 
assuming  command  of  company  under  Army  Regulations  of  1895,  §  253, 
is  not  entitled  to  extra  pay  of  captain,  but  to  extra  pay  of  second 
lieutenant  of  cavalry  mounted. 

204  U.^   849-369,   61  L.   Ed.   616,   27   Sup.   Ot.   381,  UNITED  STATES 
FIDEUTT  ETC.  00.  v.  UNITED  STATES. 

Act  of  1906  is  not  retroactive,  but  throws  some  Hfitht  on  meaning  of  act 
of  1894  for  protection  of  materialmen  and  laborers  and  tends  to  sustain 
view  that  in  snits  brought  in  name  of  United  States  for  tbeir  benefit. 
United  States  is  real  litigant,  not  merely  nominal  party,  and  Olrcuit  Court 
has  Jurisdiction  of  such  suits  without  regard  to  value  of  matter  in  dispute. 
Approved  in  Davidson  Bros.  Marble  Co.  v.  United  States,  213  U.  S. 
17,  53  L.  Ed.  678,  29  Sup.  Ct.  324,  holding  under  act  of  1894,  authorizing 
suit  upon  public  contractor's  bond  by  person  furnishing  materials  to 
be  brought  in  name  of  United  States,  not  specifying  court,  jurisdiction 
is  determined  by  act  of  1887,  as  corrected  by  1888,  and  court  is  with- 
out jurisdiction  of  suit  brought  in  district  of  which  defendant  is  not 
inhabitant;  Henningsen  v.  United  States  Fidelity  etc.  Co.,  208  U.  S. 
412,  52  L.  Ed.  551,  28  Sup.  Ct.  389,  equity  of  surety  on  contractor's  bond, 
having  paid  materialmen  and  laborers  upon  default  of  contractor,  is 
superior  to  that  of  bank  lending  money  to  contractor  secured  by  assign- 
ment of  amounts  to  become  due;  United  States  v.  Boomer,  183  Fed. 
729,  106  C.  C.  A.  168,  act  of  1894,  as  amended  in  1905,  authorizing  suit 
upon  contractor's  bond  to  be  brought  in  name  of  United  States  for 
use  of  materialmen  in  Circuit  Court  of  United  States  in  district  where 
contract  was  to  be  performed  within  one  year,  provides  exclusive 
remedy,  and  action  in  State  court  is  not  compliance  with  statute,  and 
provision  of  Colorado  Statutes,  §  2917,  authorizing  suits  within  one  year 
of  dismissal  does  not  extend  time  for  bringing  suit;  Atchison  etc.  Ry. 
Co.  V.  Phillipa,  176  Fed.  668,  100  C.  C.  A.  215,  holding  parents  of  de- 
ceased joined  as  defendants  in  action  for  wrongful  death  upon  de- 
XIX— 55 
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murrer  that  complaint  did  not  show  all  heirs  were  joined  as  required 
by  California  Code  of  Civil  Procedure,  §  377,  were  merely  formal  par- 
ties without  interest  and  joinder  did  not  defeat  jurisdiction  of  Federal 
court;  Preston  v.  Chicago  etc.  R.  Co.,  175  Fed.  490,  suit  for  collection 
»of  tax  due  from  railroad  cannot  be  maintained  by  private  individual 
under  Kentucky  Statutes,  §  4104,  providing  for  bringing  of  such  suits  in 
name  of  State  by  State  officer;  United  States  v.  Rea-Read  Mill  etc.  Co., 
171  Fed.  513,  holding  under  act  of  1906  authorizing  Secretary  of  In- 
terior to  bring  suits  in  name  of  United  States  for  use  of  Indian  tribes, 
secretary  may  employ  counsel  to  conduct  suits;  People  v.  Metropolitan 
Surety  Co.,  211  N.  Y.  116,  105  N.  E.  101,  upon  insolvency  of.  surety 
upon  public  contractor's  bond,  claim  of  materialman  not  reduced  to 
judgment  in  Federal  court,  as  required  by  act  of  1905,  cannot  be  as- 
serted in  insolvency  proceedings  in  State  court;  United  States  v.  United 
States  Fidelity  etc.  Co.,  80  Vt.  91,  66  Atl.  811,  holding  act  of  1905, 
amending  act  of  1894  and  providing  remedy  in  Federal  courts,  is  not 
retrospective  and  did  not  preclude  action  by  creditor  in  State  court  on 
bond  given  prior  to  act  of  1905;  Burton  v.  Frank  A.  Seifert  Plastic 
Relief  Co.,  108  Va.  351,  61  S.  E.  938,  State  court  is  not  ousted  of 
jurisdiction  of  subcontractor's  action  against  government  contractors 
and  surety  on  bond  given  under  act  of  1894  by  subsequent  enactment 
of  act  of  1905  limiting  jurisdiction  of  such  actions  to  Federal  courts. 
Distinguished  in  Teti  v.  Consolidated  Coal  Co.,  217  Fed.  456,  hold- 
ing action  for  death  of  employee  brought  in  New  York  against  Mary- 
land corporation  for  death  occurring  in  Pennsylvania  may  be  brought 
by  administrator  for  benefit  of  widow  and  children,  but  action  for  death 
of  another  employee,  leaving  no  wife  or  child,  cannot  be  brought  by 
administrator  for  benefit  of  father  and  mother  of  decedent. 

Right  of   citizen  to    enforce  public  eontraet.    Note,  49  I*.  B.  A. 
(N.  8.)   1196. 

Right  of  United  States  to  maintain  eivil  action.    Note,  Ann.  Cas. 
19121),  515. 

Miscellaneous.  Cited  in  Bird  v.  Ashton,  220  U.  S.  604,  55  L.  Bd. 
605,  31  Sup.  Ct.  718,  dismissing  for  want  of  jurisdiction. 

204  IT.  8.  369^364,  61  U  Ed.  520,  27  Sup.  Ot.  384,  WESTERN  TUBF  ASSN. 
▼.  aBEENBEBO. 

Supreme  Oourt  has  Jurisdiction  to  review  decision  of  State  court  hold- 
ing statute  valid  which  defendant  claims  impairs  privileges  and  immunities 
of  citizens  of  United  States  and  deprives  tlkem  of  property  witbout  due 
process  and  denies  equal  protection  of  law. 

Approved  in  Adams  Express  Co.  v.  Commonwealth  of  Kentucky,  214 
U.  S.  222,  58  L.  Ed.  973,  29  Sup.  Ct.  633,  decision  of  State  court  denying 
contention  that  statute  of  Kentucky  of  1903,  as  applied  to  transporta- 
tion of  liquor  trom  one  State  to  another,  was  void  as  interference  with 
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interstate  commerce  raises  Federal  question  giving  Supreme  Court  juris- 
diction. 

Corporatloii  canaot  "be  deemed  citfzen  within  meaning  of  clanse  of 
Federal  Constitution  wblch  protects  prlYlIeges  and  immunities  of  citizens 
from  abrldgmMit  or  Impairment  by  laws  of  State. 

Approved  in  Selover,  Bates  &  Co.  v.  Walsh,  226  U.  S.  126,  67  L.  Ed. 
152,  33  Sup.  Ct.  69j  following  rule ;  Mutual  Film  Co.  v.  Industrial  Com- 
mission, 215  Fed.  142,  upholding  Ohio  act  of  1913  providing  for  censor- 
ship of  moving-picture  films ;  Chicago  etc.  Ry.  Co.  v.  State^  86  Ark.  423, 
111  S.  W.  460,  upholding  Laws  1907,  p.  295,  regulating  train  crews  of 
freight  trains  on  lines  over  fifty  miles  in  length;  Waters-Pierce  Oil  Co. 
V.  Hot  Springs,  85  Ark.  514,  109  S.  W.  295,  holding  void  ordinance 
exacting  discriminating  tax  from  owners  of  vehicles  used  for  delivering 
oil;  Buffalo  etc.  Film  etc.  Co.  v.  Breitinger,  250  Pa.  St.  249,  95  Atl.  439, 
upholding  act  of  1911  providing  for  State  board  of  censors  to  regulate 
operation  and  exhibition  of  moving-picture  films. 

Word  "person"  as  including  private  corporation.    Note,  20  Ann. 
Oaa.  789. 

Statute  regulating  places  of  public  amusement  and  declaring  it  unlaw- 
ful to  refuse  admittance  to  person  over  age  of  twenty-one  years  presantlng 
ticket  except  person  under  Influence  of  liquor,  or  guilty  of  boisterous  con< 
duct,  or  person  of  lewd  or  Immoral  character  Is  valid  exercise  of  police 
power. 

Distinguished  in  People  v.  Steele,  231  111.  349,  121  Am.  St.  Rep.  321, 
14  L.  R.  A.  (N.  S.)  361,  83  N.  E.  239,  holding  void  Laws  1907,  p.  269, 
prohibiting  sale  of  theater  tickets  not  stating  thereon  that  it  cannot  be 
sold  in  advance  of  price  printed  upon  ticket,  and  prohibiting  demand- 
ing or  receiving  ticket  for  price  in  excess  of  printed  rate. 

Statutes  securing  equal  rights  in  places  of  public  accommodation. 
Note,  Aim.  OaA.  1912B,  860. 

Bights  of  purchaser  of  ticket  of  admission  to  place  of  amusement. 
Note,  12  Axm.  OaA.  423. 

204  V.  8.  864-403,  61  Ii.  Ed.  623,  27  Sup.  Ot.  367,  UNION  BBIDaE  00.  T. 
UNITED  STATES. 

Elver  and  Harbor  Act  of  March  3,  1899,  section  18,  declari&g  that 
navigatiim  sliall  be  ftedd  from  unreasonable  obstructions  and  imposing 
upon  Secretary  of  War  duty  of  ascertaining  particular '  cases  within  rule 
prescribed  by  Congress,  as  well  as  duty  of  enforcing  act,  is  not  void  as 
d^egatlon  of  legislative  and  Judicial  powers  to  head  of  execatlve  depart- 
ment. 

Approved  in  Monongahela  Bridge  Co.  v.  United  States,  216  U.  S.  192, 
54  L.  Ed.  441,  30  Sup.  Ct.  356,  and  United  States  v.  Monongahela  Bridge 
Co.,  160  Fed.  722,  723,  both  following  rule;  United  States  ▼•  Atchison 
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etc.  Ry.  Co.,  234  U.  S.  486,  58  L.  Ed.  1422,  34  Sup.  Ct.  986,  amendment 
of  1910  to  Interstate  Commerce  Act  lodging  in  Interstate  Commerce 
Commission  primary  judgment  as  to  necessity  of  lower  rate  for  longer 
than  for  shorter  haul  is  not  void  as  improper  delegation  of  power;" 
Interstate  Commerce  Com.  v.  Goodrich  Transit  Co.,  224  U.  S.  215,  56 
L.  Ed.  787,  32  Sup.  Ct.  436,  upholding  provisions  of  section  20  of  Act 
of  1906  authorizing  Interstate  Commerce  Commission  to  require  ac- 
counts to  be  kept  by  carriers  in  uniform  manner  specified  by  commis- 
sion; Red  "C"  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  222  U.  S.  394,  56 
L.  Ed.  246,  32  Sup.  Ct.  162  (affirming  172  Fed.  713),  upholding  North 
Carolina  oil  inspection  law  of  1909  establishing  primary  standard,  and 
delegating  to  board  of  agriculture  determination  of  what  oils  measure 
up  to  this  standard ;  United  States  v.  Grimaud,  220  U.  S.  518,  519,  65 
L.  Ed.  568,  569,  31  Sup.  Ct.  480,  regulation  of  Secretary  of  A^culture 
prohibiting  grazing  of  sheep  on  forest  reserve,  without  permit,  made  under 
authority  of  acts  of  1891,  1897,  and  1905,  authorizing  establishment  and 
improvement  of  forest  reserves  and  requiring  compliance  with  rules 
and  r^ulations  of  secretary,  is  not  void  as  improper  delegation  of  legis- 
lative power;  St.  Louis  etc.  Ry.  Co.  v.  Taylor,  210  U.  S.  287,  52  L.  Ed. 
1064,  28  Sup.  Ct.  616,  provision  of  section  5  of  Safety  Appliance  Act 
of  1893  referring  to  American  Railway  Association  and  Interstate  Com- 
merce Commission  question  of  determination  of  standard  height  of 
drawbars  for  freight-cars,  is  not  void  as  improper  delegation  of  power; 
Mutual  Film  Co.  v.  Industrial  Commission,  215  Fed.  148,  upholding  act 
of  1913  providing  for  board  of  censors  of  moving-picture  films ;  Curtice 
Bros.  Co.  V.  Barnard,  209  Fed.  594,  595,.  126  C.  C.  A.  411,  Laws  of 
Indiana  1907,  c.  104,  .§  2,  par.  7,  declaring  food  adulterated  if  it  con- 
tains any  antiseptic  or  preservative  except  those  si)ecified,  and  authoriz- 
ing board  of  health  to  adopt  rules  to  enforce  act  and  establish  minimum 
standards,  is  not  void  as  improper  delegation  of  power;  Kansas  City 
Southern  Ry.  Co.  v.  United  States,  204  Fed.  644,  upholding  provision  of 
Interstate  Commerce  Act  of  1887,  §  20,  authorizing  Interstate  Conunerce 
Commission  to  establish  uniform  system  of  accounts  and  to  determine 
form  of  accounts ;  Horick  v.  United  States,  201  Fed.  866,  120  C.  C.  A. 
200,  construction  of  levee  across  base  of  peninsula,  at  bend  in  river 
was  within  discretion  of  Secretary  of  War  acting  under  authority  of 
act  of  1906  authorizing  construction  of  levees  on  Mississippi  River  to 
improve  navigation  and  prevent  overflows ;  Baltimore  etc.  R.  Co.  v.  Rail- 
road Commission,  196  Fed.  696,  upholding  Indiana  act  of  1909,  authoriz- 
ing and  directing  conmiission  to  investigate  efficiency  of  locomotive 
headlights  in  use  on  railroads  in  State  and  to  require  installftion  of 
most  efficient  headlights;  United  States  v.  Frank,  189  Fed.  200,  holding 
standards  of  purity  for  food  products  established  by  Secretary  of  Agri- 
culture in  circular  No.  19,  under  authority  of  act  of  1903  governs  in 
determining  what  is  adulteration  of  food  under  Food  and  Drugs  Act  of 
1906;  Louisville  etc.  R.  Co.  v.  Interstate  Commerce  Commission,  184  Fed. 
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122,  holding  Interstate  Commerce  Act  of  1887  as  amended  in  1906,  author- 
izing commission  to  determine  maximum  rates  is  not  void  as  delegation 
of  power,  and  refusing  to  enjoin  rate  order;  Lockwood  v.  United  States, 
178  Fed.  438,  102  C.  C.  A.  411,  oleomargarine  law  is  not  void  as  delega- 
tion of  legislative  power  to  administrative  officers  because  requiring 
dealers  to  mark  packages  in  such  manner  as  commissioner  of  internal 
revenue  with  approval  of  Secretary  of  Treasury  shall  prescribe;  Phil- 
adelphia etc.  Ry.  Co.  v.  Interstate  Commerce  Commission,  174  Fed* 
689,  upholding  order  of  commission  under  authority  of  act  of  1906, 
prescribing  rates  for  transportation  of  coal  from  mines;  Southern  Pac. 
Co.  v.  United  States,  171  Fed.  362,  96  C.  C.  A.  252,  provision  of  twenty- 
eight^honr  law  (act  of  Congress,  1906),  authorizing  shipper,  or  person 
accompanying  shipment  of  cattle  to  extend  time  of  confinement  to  thirty- 
six  hours  is  not  void  as  delegation  of  power;  United  States  v.  Hansoui 
167  Fed.  885,  93  C.  C.  A.  371,  Reclamation  Act  of  1902  providing  fov 
irrigation  of  arid  public  lands  is  not  void  as  delegation  of  legislative 
authority  in  that  it  autliorizes  Secretary  of  Interior  to  determine  sys- 
tem to  be  built  and  amount  to  be  expended;  United  States  v.  Louisville 
etc.  R.  Co.,  165  Fed.  938,  upholding  act  of  Congress  of  1905  requiring 
Secretary  of  Agriculture  to  make  and  promulgate  rules  and  regulations 
for  inspection  and  shipment  of  cattle  from  quarantined  State  or  por- 
tion of  State;  United  States  v.  Moody,  164  Fed.  271,  upholding  Act  of 
1894,  c.  299,  §4,  authorizing  Secretary  of  War  to  make  rules  and 
regulations  for  use  of  canals  owned  by  United  States  and  making  viola- 
tion of  such  rules  and  r^ulations  criminal  offense;  Coopersville  Co- 
operative Creamery  Co.  v.  Lemon,  163  Fed.  147, 148, 152,  89  C.  C.  A.  595, 
upholding  r^^lation  that  butter  containing  more  than  sixteen  per  cent 
of  moisture  is  "adulterated  butter"  as  within  authority  of  Oleomar- 
garine Act  of  1902)  authorizing  commissioner  of  internal  revenue  with 
approval  of  Secretary  of  Treasury  to  make  reguliettions  to  carry  act 
into  effect ;  State  v.  McCarty,  5  Ala.  App.  221,  225,  59  South.  546,  547, 
upholding  Acts  of  1907,  p.  413,  establishing  State  livestock  sanitary 
board  with  power  to  make  rules  and  reg^ilations  relating  to  quarantine 
of  livestock;  Kansas  City  Southern  Ry.  Co.  v.  State,  90  Ark.  347,  119 
S.  W.  290,  holding  act  of  1907  (Laws  1907,  p.  1043),  to  prevent  intro- 
duction and  spread  in  State  of  contagious  and  infectious  diseases  of 
animals  is  not  in  conflict  with  act  of  Congress  of  1884  or  with  rules 
and  regulations  of  commissioner  of  agriculture;  Connecticu{  Co.  v.  City 
of  Norwalk,  89  Conn.  532,  94  Atl.  994,  upholding  act  of  1913  authorizing 
public  utilities  commission  to  determine  number  of  street  railway  tracks 
to  be  laid  across  bridge  constructed  under  provisions  of  such  act; 
United  States  v.  Antikamnia  Chemical  Co.,  37  App.  D.  C.  351,  uphold- 
ing Food  and  Drug  Act  of  1906  delegating  fixing  of  standards,  brands, 
and  labels,  and  ascertainment  of  facts  upon  which  law  operates  to 
executive  officer;  State  v.  Atlantic  Coast  Line  R.  Co.,  56  Fla.  623,  88 
L.  R  A.  (N.  S.)  639,  47  South.  971,  upholding  statute  (General  Statutes 
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of  Florida  1906,  c.  5),  creating  railroad  commission  and  demnrrage  rule  8 
making  carrier  liable  to  penalty  for  unlawful  detention  of  loaded  cars; 
Southern  Ry.  Co.  v.  Melton,  133  Ga.  287,  65  S.  E.  669,  upholding  rule  9 
of  railroad  commission,  adopted  under  authority  of  act  of  1905,  re- 
quiring carrier  to  furnish  cars  to  shipper  within  four  days  after  re- 
ceiving written  application  upon  penalty  of  one  dollar  per  day  after 
elcpiration  of  such  time;  Idaho  Power  etc.  Co.  v.  Blomquist,  26  Idaho, 
253,  Ann.  Obb.  1916E,  282,  141  Pac.  1093,  upholding  Public  Utilities  Act 
Qf  1913;  Pittsburgh  etc.  Ry.  Co.  v.  State,  180  Ind.  252,  L.  B.  A.  1916D, 
458,  102  N.  E.  28,  upholding  act  of  1911  regulating  length  of  cabooses; 
Schaake  v.  DoUey,  85  Kan.  613,  Azul  Oas.  1913A,  264,  37  L.  E.  A.  (N.  S.) 
877, 118  Pac.  86,  upholding  Laws  1911,  o.  126,  §  2,  providing  that  charter 
board  may  refuse  bank  charter  if  it  determines  against  necessity  of 
bank  in  community;  State  ex  rel.  Taylor  v.  Missouri  Pac«  Ry.  Co.,  76 
£[an.  477,  92  Pac.  609,  upholding  statute  creating  railroad  commission 
(Laws  1901,  c.  286,  p.  517),  and  supplementary  acts  (Laws  1903,  c.  391, 
p.  597,  and  Laws  1905,  c.  340,  p.  565) ;  Clark  v.  Harford  Agricultural 
etc.  Assn.,  118  Md.  623,  85  Atl.  508,  upholding  Acts  of  1912,  e.  132,  pro- 
viding for  licensing  of  racehorses,  and  for  commission  to  supervise  races 
according  to  specified  rules ;  People  v.  Brazee,  183  Mich.  269,  149  N.  W. 
1056,  upholding  Public  Acts  1913,  No.  301,  requiring  private  employ- 
ment agencies  to  obtain  license  from  commissioner  of  labor;  Minnesota 
Canal  etc.  Co.  v.  Pratt,  101  Minn.  226, 11  L.  ft.  A.  (N.  B.)  106, 112  N.  W. 
403„  public  service  corporation  under  act  of  Congress  of  1899  should  not 
be  permitted  to  exercise  power  of  eminent  domain,  involving  interference 
with  navigable  river  without  first  securing  approval  of  Federal  govern- 
ment; Trustees  of  Saratoga  Springs  v.  Saratoga  Gas  etc.  Co.,  191  N.  T. 
139,  14  Ann.  Oaa.  606,  18  L.  R.  A.  (N.  S.)  713,  83  N.  E.  698,  upholding 
Laws  1905,  c.  737,  providing  for  appointment  of  commission  to  regulate 
rates  of  gas  and  electric  companies;  Green  v.  State  Civil  Service  Com- 
mission, 90  Ohio  St.  257,  107  N.  E.  533,  upholding  provisions  of  CivU 
Service  Act  (103  Ohio  Laws,  698),  authorizing  commission  to  prescribe 
rules  and  under  certain  circumstances  to  omit  competitive  examinations; 
Sabre  v.  Rutland  R.  Co.,  86  Vt.  362,  366,  Ann.  Oas.  19160,  1269,  85  Atl. 
699,  701,  upholding  law  of  1906  creating  railroad  commission  with  x>ower 
to  make  rules  and  regulations,  and  order  of  commission  requiring  gate 
at  highway  crossing  near  station;  Eubank  v.  Richmond,  110  Va.  753, 
19  Ann.  Caa.  186,  67  S.  E.  377,  upholding  ordinance  authorizing  street 
committee  to  establish  building  line  upon  request  of  two-thirds  of 
abutting  property  owners,  adopted  under  act  of  1908  authorizing  cities 
to  make  building  regulations  and  to  establish  building  lines;  State 
ex  reL  Webster  v.  Superior  Court,  67  Wash.  45,  Ann.  Gas.  191SD,  78, 
L.  R.  A.  19150,  287, 120  Pac.  864,  upholding  Public  Utilities  Act  of  1911 
providing  for  appointment  of  commission  to  regulate  public  service  cor- 
porations ;  Blue  V.  Tetrick,  69  W.  Va.  760,  72  S.  E.  1037,  npholding  Acta 
of  1908,  c.  33,  requiring  public  officers  in  keeping  account  of  publio 
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moneys  to  conform  to  system  and  form  prescribed  by  State  tax  com- 
missioner and  board  of  public  works;  State  ex  rel.  Northern  Pac.  Ry. 
Co.  V.  Railroad  Commission,  140  Wis.  167,  121  N.  W.  927,  upholding 
Laws  1907,  c.  454,  investing  railroad  commission  with  power  to  fix  pro- 
portion of  expense  of  grade  crossing. 

Distinguished  in  St.  Louis  etc.  Ry.  Co.  v.  United  States,  188  Fed.  195, 
110  C.  C.  A.  63,  holding  Secretary  of  Agriculture  cannot  by  regula- 
tion add  to  class  of  vailroad  companies  and  to  acts  punishable  under 
act*  of  1905,  and  railroad  violating  regulation  by  receiving  and  trans- 
porting stock'  outside  of  quarantine  district  which  had  been  transported 
by  another  carrier  from  quarantined  district,  is  not  punishable  under 
act  of  1905;  United  States  v.  11,150  Pounds  of  Butter,  188  Fed.  158, 
159,  act  of  1902  requiring  confiscation  of  butter  containing  abnormal 
amount  of  moisture  and  authorizing  Secretary  of  Agriculture  to  make 
regulations  to  carry  it  into  effect  did  not  authorize  secretary  to  make 
rule  that  butter  containing  more  than  sixteen  per  cent  of  moisture 
should  be  confiscated;  Chicago  etc.  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission, 171  Fed.  688,  holding  Interstate  Commerce  Act  as  amended  in 
1906  does  not  confer  authority  upon  commission  to  establish  zones  of 
trade  to  counteract  commercial  advantages  of  certain  cities  due  to  geo- 
graphical position,  and  enjoining  enforcement  of  order  of  1909  relating 
to  joint  rates  from  Chicago  and  St.  Louis  to  Denver;  United  States  v. 
Grimaud,  170  Fed.  208,  213,  provision  of  act  of  1897  making  it  criminal 
offense  to  violate  rule  or  regulation  thereafter  made  by  Secretary  of 
Interior  (Secretary  of  Agriculture  under  act  of  1906)  for  protection 
of  forest  reservation  is  void  as  leaving  to  secretary  to  determine  what 
act  shall  constitute  crime;  dissenting  opinion  in  Southern  Ry.  Co.  v. 
Melton,  133  Ga.  319,  65  S.  E.  683,  majority  upholding  rule  9  of  railroad 
commission,  adopted  under  authority  of  act  of  1905,  requiring  carrier 
to  furnish  cars  to  shipper  within  specified  time  after  receiving  written 
application  and  imposing  penalty  for  failure  to  do  so ;  dissenting  opinion 
in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  377,  378,  Ann.  Oas.  19150,  1269,  85 
Atl.  706,  majority  upholding  law  of  1906  creating  railroad  commission, 
and  order  requiring  railroad  to  ^ect  gates  at  highway  crossing  near 
station. 

Delegation  of  power  to  regpilate  carriers.    Note,  82  L.  B.  A.  (N.  S.) 
649. 

•f 

Congress  has  paramount  power  to  regulate  commerce  among  States  and 
to  protect  navigation  on  all  waterways  of  XTnited  Sti^tes  against  unrcason- 
aT)le  obstructions,  even  tbose  erected  under  State  sanction,  and  order  of 
Secretary  of  War  under  authority  of  act  of  1899,  to  alter  bridge  over 
navigable  waterway  so  that  It  will  cease  to  be  unreasonable  obstruction  to 
navigation,  is  not  taking  of  private  property  for  public  use  for  wbiOh  com- 
pensation most  be  made. 
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Approved  in  Monongahela  Bridge  Co.  v.  XTnited  States,  216  U.  S. 
192,  194,  54  Ll  Ed.  441,  442,  30  Sup.  Ct.  356,  and  United  States  v. 
Monongahela  Bridge  Co.,  160  Fed.  724,  725,  both  following  role;  Green- 
leaf-Johnson  Lumber  Co.  v.  Garrison,  237  U.  S.  260,  261,  265,  266, 
268,  59  L.  Ed.  944,  945,  946,  947,  35  Sup.  Ct.  551  (affirming  215  Fed. 
578,  131  C.  C.  A.  644),  holding  United  States  is  not  liable  under  fifth 
amendment  for  compensation  to  owner  of  wharf  erected  in  navigable 
waters  within  established  harbor  lines,  for  removal  of  structure  outside 
of  new  harbor  lines;  Delaware  etc.  R.  E.  Co.  v.  United  States,  231 
U.  S.  370,  58  L.  Ed.  272,  34  Sup.  Ct.  65,  commodities  clause  of  Hep- 
bum  Act  of  1906  does  not  arbitrarily  deprive  railroad  of  property; 
Lewis  Blue  Point  Oyster  Cultivation  Co.  v.  Briggs,  229  U.  S.  90,  Ann. 
OaA.  1915A,  282,  57  L.  Ed.  1086,  33  Sup.  Ct.  679,  deepening  of  channel  of 
navigable  bay  in  interests  of  navigation  is  not  taking  of  property  of 
lessee  of  oyster-beds  for  which  compensation  could  be  required;  United 
States  V.  Chandler-Dunbar  Water  Power  Co.,  229  U.  S.  65,  70,  57  L.  Ed. 
1076,  1078,  33  Sup.  Ct.  667,  upholding  act  of  Congress  of  1909  declar- 
ing that  ownership  in  fee  simple  by  United  States  of  all  lands  north 
of  Saint  Marys  Falls  Ship  Canal  throughout  its  entire  length  to  inter- 
national boundary  line  at  Sault  Sainte  Marie  is  necessary  for  purposes 
of  navigation;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  635,  636,  637,  638, 
56  L.  Ed.  583,  584,  32  Sup.  Ct.  340,  holding  Secretary  of  War,  acting 
under  authority  of  act  of  1890,  in  establishing  harbor  lines  in  Pitts- 
burgh Harbor  did  not  exhaust  power,  and  new  harbor  lines,  established 
in  1907  under  authority  of  act  of  1899,  are  not  in  excess  of  his  power 
or  beyond  authority  of  Congress ;  Hannibal  Bridge  Co.  v.  United  States, 
221  U.  S.  205,  207,  56  L.  Ed.  70S,  704,  31  Sup.  Ct.  603,  fact  that  bridge 
was  constructed  under  authority  of  special  act  of  Congress  of  1866 
does  not  preclude  its  alteration  by  Congress  under  act  of  1899  since 
act  of  1866  expressly  reserved  right  to  alter  or  amend  it  so  as  to 
prevent  obstructions  to  navigation;  Louisville  etc.  R.  R.  Co.  v.  Mottley^ 
219  U.  S.  480,  481,  84  L.  R.  A.  (N.  S.)  671,  55  L.  Ed.  302,  308,  31  Sup. 
Ct.  265,  act  of  1906  prohibiting  carrier  from  charging  rates  other  than 
those  of  filed  schedules  is  not  taking  of  property  without  compensation 
because  it  invalidates  contracts  for  transportation  as  compensation  for 
injuries  received,  valid  when  made;  Cincinnati  etc.  Ry.  Co,  v.  Conners- 
viUe,  218  U.  S.  343,  20  Ann.  Gas.  1206,  54  L.  Ed.  1064,  31  Sup.  Ct.  93, 
railway  is  not  entitled  to  compensation  for  cost  of  construction  of 
bridge  across  opening  in  its  embankment  for  new  street,  in  addition  to 
value  of  land  taken;  United  States  v.  Louisville  Bridge  Co.,  233  Fed. 
274,  275,  279,  280,  holding  Act  of  1899,  §  18,  authorizing  Secretary  of 
War  to  require  removal  or  alteration  of  structures  interfering  with 
navigation  is  valid  as  applied  to  bridge  constructed  across  Ohio  River 
under  authority  of  acts  of  1862  and  1865,  which  did  not  reserve  right  to 
amend  them,  and  alteration  of  bridge  may  be  required  without  com- 
pensation; Hagerla  y.  Mississippi  River  Powei  Co.,  202  Fed.  781,  789f 


873         UNION  BRIDGE  CO.  v.  UNITED  STATES.    204  U.  S.  364-403 

refusing  to  enjoin  foreign  corporation,  which  has  complied  with  eminent 
domain  statutes  of  Iowa,  from  building  dam  across  Mississippi,  under 
authority  of  act  of  CongresSi  1905,  in  aid  of  navigation  and  to  utilize 
water  power  to  generate  electricity  in  different  States,  where  owner  of 
land  has  adequate  remedy  at  law  to  recover  damages  for  value  of  land 
overflowed;  Atlantic  Coast  line  R.  Co.  v.  Finn,  195  Fed.  690,  117 
C.  C.  A.  1,  railroad  is  not  released  from  liability  for  injuries  to  em- 
ployee by  acceptance  of  benefits  under  contract  of  release  made  before 
enactment  of  act  of  Congress  of  1905  providing  acceptance  of  benefits 
shall  not  bar  recovery;  United  States  T.  Moody,  164  Fed.  274,  holding 
valid  rule  8  of  Secretary  of  War  requiring  movements  of  vessels  upon 
Saint  Mary's  Falls  Canal  owned  by^  United  States  to  be  under  direc- 
tion of  sui>erintendent  and  his  assistants  whose  orders  must  be  obeyed, 
and  disobedience  of  order  of  superintendent  is  violation  of  rule  punish- 
able under  Statute  of  1894,  c.  299,  §4;  City  of  Pocatello  v.  Murray,  21 
Idaho,  206,  120  Pao.  821,  holding  provision  of  Revised  Codes,  §  2839, 
requiring  appointment  of  commission  to  establish  water  itttes,  is  not 
void  as  impairment  of  contract  of  Ordinance  No.  86,  prescribing 
schedule  of  rates  for  fixed  period  and  providing  method  of  appointing 
commission  at  expiration  of  such  period;  Grand  Trunk  etc.  Ry.  Co.  v. 
City  of  South  Bend,  174  Ind.  212,  2l6,  89  N.  E.  888,  890,  holding  city 
may  revoke  ordinance  authorising  street  railway  to  lay  two  tracks 
where  authority  was  not  exercised  for  over  thirty-five  years,  and  refus- 
ing to  enjoin  city  from  interfering  with  laying  of  second  track; 
Indiana  Ry.  Co.  v.  Calvert,  168  Ind.  332,  11  Ann.  Oas.  686,  10  L.  R.  A. 
(N.  8.)  780,  80  N.  E.  965,  upholding  ordinance,  enacted  under  authority 
of  act  of  1905,  requiring  house-mover  to  oT)tain  license  from  city  for 
moving  house  necessitating  removal  of  street  railway's  wires,  and 
requiring  railway  upon  twenty-four  hours'  notice  to  remove  wires; 
Commonwealth  v.  Breakwater  Co.,  214  Mass.  17,  100  N.  E.  1038, 
upholding  Statute  of  1907,  c.  465,  as  amended  by  Statute  of  1909, 
c.  393,  §  1,  requiring  inspection  of  steam  boilers  except  those  under 
jurisdiction  of  United  States,  as  applied  to  boiler  used  for  loading 
and  unloading  and  weighing  anchor  on  barge  used  exclusively  in 
tide  water;  Home  for  Aged  Women  v.  Commonwealth,  202  Mass.  432, 
24  L.  R.  A.  (N.  8.)  79,  89  N.  E.  128,  holding  statute  of  1903  as 
amended  by  statute  of  1906,  authorizing  changes  in  Charles  River 
for  improvement  of  navigation  is  valid  exercise  of  paramount  power 
of  State  to  control  navigable  tide  waters  and  land  Tmder  them  for 
pubUc  good;  Fish  v.  Chicago  etc.  R.  Co.,  126  Minn.  388,  147  N.  W.  434, 
riparian  owner  is  not  entitled  to  compensation  for  interference  with  his 
access  to  main  channel  of  riv^rby  fender  constructed  to  guide  water- 
craft  through  railroad  drawbridge  erected  across  navigable  water  under 
authority  of  Federal  government;  Chicago  etc.  Ry.  Co.  v.  Minneapolis, 
115  Minn.  470,  Ann.  Oaa.  1912D,  1029,  51  L.  R.  A.  (N.  8.)  236,  133 
N.  W.  173,  in  proceedings  to  condemn  right  of  way  for  canal  through 
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railway  embankment,  railway  ia  not  entitled  to  compensation  for  ex- 
pense of  building  bridge  over  canal;  American  Tobacco  Co.  v.  Missouri 
Pac.  Ry.  Co.,  247  Mo.  473,  167  S.  W.  530,  holding  city  has  power  to 
abolish  grade  crossings,  but  ordinance  requiring  depression  of  railroad 
tracks  is  void  where  streets  may  be  depressed  at  less  than  half  of  cost; 
Bacon  v.  Boston  etc.  R.  R.  Co.,  83  Vt.  455,  76  Atl.  143,  holding  railroad 
commission,  in  ordering  abolition  of  grade  crossing,  could  not  order 
removal  of  tracks  not  incident  to  construction  of  subway,  nor  require 
construction  of  undeiground  baggage-room;  dissenting  opinion  in  West- 
em  Union  Tel  Co.  v.  Kansas,  216  U.  S.  56,  54  L.  £d.  378,  30  Sup.  Ct.  190, 
majority  holding  void  Kansas  statute  of  1898  requiring  interstate  tele- 
graph company  to  pay  given  per  cent  of  all  its  capital,  representing 
property  within  and  without  State;  dissenting  opinion  in  United  States 
▼.  Delaware  etc.  R.  R.  Co.,  164  Fed.  252,  majority  holding  void  com- 
modities clause  of  Hepburn  Act  of  1906  amending  Commerce  Act  of 
1887,  as  applied  to  carriers  owning  coal  lands  more  than  fifty  years 
prior  to  its  enactment ;  dissenting  opinion  in  Long  Sault  Develop.  Co.  v. 
Kennedy,  212  N.  Y.  26,  Ann.  Gas.  1916D,  56,  105  N.  E.  858,  majority 
holding  Laws  1907,  e.  355,  was  void  as  conveyance  of  right  to  control 
navigable  water;  Hurst  v.  Dana,  86  Kan.  954,  122  Pac.  1044,  arguendo. 
Distinguished  in  Greenleaf  Johnson  Lumber  Co.  v.  United  States, 
204  Fed.  497,  holding  owner  of  pier  constructed  in  navigable  water 
under  authority  of  State  is  entitled  to  compensation  for  destruction  of 
part  of  pier  as  result  of  widening  channel  of  navigable  river  under 
authority  of  act  of  Congress  of  1899 ;  United  States  v.  Delaware  etc.  R.  R. 
Co.,  164  Fed.  246,  conmiodities  clause  of  amendment  of  1906  to  Interstate 
Commerce  Act  of  1887  pr<lhibiting  carrier,  with  specified  exceptions, 
from  carrying  in  interstate  or  foreign  commerce,  commodities  manu- 
factured, mined,  or  produced  by  it,  is  void  as  applied  to  railroad  own- 
ing coal  li^ds,  under  authority  of  State  laws,  more  than  fifty  years 
before  enactment  of  Hepburn  Act  of  1906 ;  dissenting  opinion  in  Green- 
leaf-Johnson  Lumber  Co.  v.  Garrison,  237  U.  S.  272,  59  L.  Ed.  949,  35 
Sup.  Ct.  551,  majority  holding  United  States  is  not  liable  for  compensa- 
tion to  owner  of  wharf  erected  within  existing  harbor  lines  of  navigable 
water,  for  removal  of  structure  outside  of  new  harbor  lines. 

204  n.  &  403-414,  51  I..  Ed.  540,  27  Sup.  Ot.  360,  aXTLF,  COLOBADO  h 
8ANTE  FE  RY.  CO.  ▼.  TEXAS. 

Interstate  tfilpment  consigned  to  slilpper  la  completed  upon  xeadiiiig 
point  specUed  in  original  contract  of  transportation  and  acceptance  by 
consignee,  and  reshipment  to  point  within  State  on  order  of  oonsigneo  is 
intrastate  commerce,  controlled  by  State-law. 

Approved  in  Pennsylvania  R.  R.  Co.  v.  Mitchell  Coal  etc.  Co.,  238 
U.  S.  253,  59  K  Ed.  1294,  35  Sup.  Ct.  787,  affirming  judgment  of  State 
court  tmder  State  law  against  carrier  for  damages  for  discrimination* 
in  allowance  of  secret  rebates  to  other  shippers,  where  State  court  finds 
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shipments  were  intrastate  and  there  is  nothing  in  record  to  show  ship- 
ments were  interstate;  Chicago  etc.  Ry.  Co.  v.  Iowa,  233  U.  S.  343,  bS 
L.  Sd.  993,  34  Snp.  Ct.  592,  holding  shipments  of  coal  reshipped,  after 
arrival  from  without  State  and  acceptance  hy  consignees,  to  points 
within  State  npon  new  bills  of  lading,  are  intrastate  commerce  within 
jurisdiction  of  State  railroad  commission,  and  upholding  order  requir- 
ing connecting  carrier  to  receive  shipment  in  foreign  car;  United  States 
V.  Philadelphia  ft  R.  Ry.  Co.,  232  Fed.  949,  950,  holding  indictment 
charging  carrier  with  engaging  in  interstate  transjMrtation  of  coal  partly 
by  rail  and  partly  by  water  without  filing  rates  with  commission  as 
required  by  act  of  1906,  is  insufficient  where  there  are  no  averments 
to  show  that  there  were  not  two  sepcurate  shipments,  and  original  ship- 
ment between  points  in  State  may  be  taken  «s  intrastate;  Boyle  v. 
Pennsylvania  R.  Co.,  228  Fed.  273,  142  C.  C.  A.  558,  holding  passenger 
train  in  State  connecting  with  interstate  trains,  advertising  fact,  and 
frequently  canying  interstate  passengers  is  not  engaged  in  interstate 
commerce,  and  employee  injured  while  inspecting  ears  of  such  train  can- 
not recover  under  Federal  Employers'  Liability  Act;  In  re  Arkansas 
Rate  Cases,  187  Fed.  296,  fact  that  intrastate  rates  incidentally  affect 
interstate  rates  does  not  render  them  void,  but  Arkansas  act  of  1907 
and  orders  of  commission  not  allowing  return  of  six  per  cent  on  invest- 
ment of  two  railroads  are  void  as  to  such  railroads;  United  States  v. 
Merchants'  etc.  Transp.  Co.,  187  Fed.  368,  in  prosecution  of  interstate 
carrier  for  shipping  freight  from  Philadelphia  to  Florida  at  rate  less 
than  that  filed  evidence  of  another  rate,  not  filed,  from  points  west  of 
Pittsburgh  is  inadmissible;  Oregon  R.  R.  ft  Nav.  Co.  v.  Campbell,  180 
Fed.  255,  256,  holding  interstate  shipment  terminated  upon  delivery  to 
consignee  and  payment  of  freight,  and  allowing  recovery  by  consignee 
of  difference  between  interstate  and  intrastate  rates  upon  subsequent 
shipment  in  original  package  to  other  points  in  State;  Oregon  R.  R.  ft 
Navigation  Co.  v.  Campbell,  173  Fed.  986,  upholding  Oregon  act  of  1907 
eresting^  railroad  commission  and  order  of  commission  establishing  in- 
trastate rates;  Brunner  v.  Mobile-Gulfport  Lumber  Co.,  188  Ala.  253, 
256,  66  South.  439,  440,  fact  that  foreign  corporation  buying  lumber 
in  State  intends  it  for  export  ta  foreign  country  does  not  render  trans- 
action interstate  commerce  so  as  to  remove  it  from  application  of  State 
law  excluding  foreign  corporation  not  complying  with  State  law;  Kan- 
sas City  Southern  Ry.  Co.  v.  Brooks,  84  Ark.  237,  105  S.  W.  94,  where 
passenger  offering  to  pay  fare  from  one  point  in  State  to  last  station 
in  State  and  from  there  to  purchase  interstate  ticket,  is  compelled  to 
pay  higher  fare  for  entire  trip,  intrastate  commerce  is  involved  within 
provision  of  Kirby's  Digest,  §§  6611,  6620,  fixing  maximum  passenger 
rate  and  imposing  penalty  for  greater  charge;  Chicago  etc.  Ry.  Co.  v. 
Railroad  Commission,  173  Ind.  474,  87  N.  E.  1032,  holding  service  of 
carrier  in  picking  up  empty  cars  from  connecting  carriers  and  deliver- 
ing them  to  gravel  quarry  is  intrastate  commerce  and  subject  to  order 
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of  State  railroad  commission  reducing  charge  therefor;  Central  Trust 
Co.  V.  Chicago  etc.  Ry.  Co.,  156  Iowa,  122, 136  N.  W.  728,  holding  carrier 
allowing  purchaser  of  hogB  to  ship  them  to  central  point  in  State  and 
from  there  to  other  States  at  interstate  rates  lower  than  intrastate 
rates,  violates  Code,  §§2124,  2125,  prohibiting  preferences;   State  v. 
Chicago  etc.  Ry.  Co.,  152  Iowa,  320,  130  N.  W.  803,  holding  transporta- 
tion of  coal  after  delivery  to  consignee  in  State  ux>on  another  bill  of 
lading  was  intrastate;  Oneida  Farmers'  Shipping  Assn.  v.  St.  Joseph 
etc.  Ry.  Co.,  90  Kan.  269,  270,  272,  275,  133  Pac.  885,  886,  887,  uphold- 
ing section  7205,  General  Statutes,  imposing  penalties  upon  carrier  for 
unreasonable  delays  as  within  police  power  and  applicable  to  shipment 
of  grain  between  points  within  State,  whether  shipment  is  completed 
when  grain  is  unloaded  into  elevator,  and  therefore  intrastate,  or  whether 
it  is  interstate  subject  to  milling  in  transit  privil^e;  Louisville  etc.  R 
Co.  V.  Ohio  Valley  Tie  Co.,  148  Ky.  720,  147  S.  W.  422,  shipments  of 
ties  f.  o.  b.  Louisville  from  another  i)oint  in  Kentucky  are  intrastate, 
although  consigned  to  nonresident  officials  of  purchasing  railroads  and 
shipped  to  other  States  without  being  unloaded;  Kolkmeyer  v.  Chicago 
etc.  R;  R.  Co.,  192  Mo.  App.  192,  182  S.  W.  796,  shipment  between  two 
points  in  State,  and  l)y  another  carrier  to  point  in  another  State,  upon 
local  bills  of  lading  is  intrastate  as  to  shipment  by  first  carrier;  Clark 
Bros.  Coal  Min.  Co.  v.  Pennsylvania  R.  Co.,  241  Pa.  528,  88  Atl.  758, 
fact  that  plaintiff  has  secured  award  of  reparation  from  Interstate 
Commerce  Commission  does  not  bar  action  for  damages  nnder  State 
statute  for  discrimination  in  distribution  of  coal-cars  where  discrimina- 
tion related  to  intrastate  shipment;  Texas  etc.  Ry.  Co.  v.  Taylor,  103 
Ter.  371, 126  S.  W.  1119,  and  Texas  etc.  Ry.  Co.  v.  Taylor,  54  Tex.  Civ. 
424,  118  S.  W.  1101,  both  holding  contract  for  shipment  of  cattle  be- 
tween points  in  State,  although  shipper  intends  to  ship  cattle  to  Mezieo, 
is  intrastate,  and  carrier  is  subject  to  x>enalty  imposed  by  Rev.  Stats., 
1895,    §§4497-4502,   for  failure   to   furnish   cars;    dissenting  opinion 
in  United  States  v.  Colorado  et<$.  R.  Co.,  157  Fed.  337,  338,  339, 13  Ann. 
Oas.  893, 15  L.  R.  A.  (N.  S.)  167,  85  C.  C.  A.  27,  majority  holding  Safety 
Appliance  Act  of  1893  applies  to  railroad  engaged  in  interstate  com- 
merce, which  operates  in  single  State  independently  of  other  carriers; 
dissenting  opinion  in  Duluth-Superior  Milling  Co.  v.  Northern  Pae.  Ry. 
Co.,  152  Wis.  545,  547,  548,  140  N.  W.  1111,  1112,  majority  holding 
switching  service  to  unloading  point  after  delivery  of  interstate  ship- 
ment to  terminal  point  in  State  upon  through  bill  of  lading  to  that  point 
was  part  of  interstate  commerce,  where  contract  contemplated  trans- 
portation to  unloading  point  selected  after  arrival  at  terminal  point; 
Denver  etc.  R.  Co.  v.  Baer  Bros.  Mercantile  Co.,  187  Fed.  488,  109 
C.  C.  A.  337,  arguendo. 

Distinguished  in  Baltimore  etc.  R.  Co.  v.  United  States,  200  Fed.  791, 
fact  that  sugar  refiners  who  are  owners  of  terminal  were  paid  for 
lightering  their  own  product  after  it  has  become  property  of  porchasexs 
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by  delivery  to  carrier  at  terminal,  is  not  giving  of  rebate  witbin  mean- 
ing of  Interstate  Commerce  Act  of  1887  (U.  S.  Comp.  Stats.  1901); 
Texas  etc.  Ry.  Co.  v.  Railroad  Commission  of  Louisiana,  183  Fed.  1006| 
1007,  1008,  and  Railroad  Commission  of  Louisiana  v.  Texas  etc.  Ry.  Co., 
229  U.  S.  337,  340,  67  L.  Ed.  1217,  1218,  33  Sup.  Ct.  837,  botb  holding 
shipments  of  staves  and  logs  from  point  in  State  to  seaport  in  same 
State  npon  local  bill  of  lading  intended  for  foreign  shipment  are  within 
Federal  jurisdiction,  and  enjoining  fines  imposed  for  violation  of  orders 
of  State  railroad  commission  of  Louisiana;  Texas  etc.  R.  R.  Co.  v.- 
Sabine  Tram  Co.,  227  U.  S.  127,  57  L.  Ed.  449,  33  Sup.  Ct.  229,  holding 
shipments  of  lumber  on  local  bills  of  lading  were  intended  for  foreigpo 
commerce  and  were  subject  only  to  rates  filed  with  Interstate  Commerce 
Commission,  and  railroad  is  not  subject  to  penalties  for  violation  of 
State  rate  statute;  Railroad  Commission  of  Ohio  v.  Worthington,  225 
U.  S.  109,  56  L.  Ed.  1008,  32  Sup.  Ct.  653,  rate  established  by  Ohio  rail- 
road commission  upon  shipments  of  coal  on  local  bill  of  lading  from 
points  in  State  including  actual  placing  of  coal  on  vessels  for  shipment 
beyond  State,  is  void  as  burden  on  interstate  commerce;  Southern  Pac. 
Terminal  Co.  v.  Interstate  Commerce  Commission,  219  U.  S.  527,  55 
L.  Ed.  820,  31  Sup.  Ct.  279,  holding  goods  shipped  on  local  bills  of 
lading  to  terminal  point  in  State,  intended  for  export,  are  in  interstate 
commerce,  and  Interstate  Commerce  Commission  has  jurisdiction  to  order 
carrier  to  desist  from  granting  undue  preferences  to  particular  shipper; 
United  States  v.  Philadelphia  etc.  Ry.  Co.,  188  Fed.  486,  holding  Elkins 
Act  of  1903  does  not  apply  to  cargo  of  sugar  shipped  from  Germany 
upon  bill  of  lading  to  Philadelphia  for  transportation  in  bond  to  Canada, 
where  there  was  no  delivery  nor  change  of  title,  and  it  was  transported 
over  successive  lines  until  it  reached  destination  in  Canada;  Pacific 
Coast  Ry.  Co.  v.  United  States,  173  Fed.  455,  456,  98  C.  C.  A.  31,  hold- 
ing Federal  Safety  Appliance  Act  of  1893,  applies  to  carrier,  operating 
road  entirely  within  State  and  independently  of  connecting  lines,  re- 
ceiving interstate  shipments  of  freight ;  United  States  v.  Colorado  etc. 
R.  Co.,  157  Fed.  323,  18  Ann.  Oaa.  893,  15  L.  R.  A.  (N.  8.)  167,  85 
C.  C.  A.  27,  holding  Safety  Appliance  Act  of  1893  applies  to  railroad 
engaged  in  interstate  commerce,  which  operates  in  single  State  inde- 
pendently of  other  carriers;  Eirby  v.  Union  Pac.  R.  Co.,  94  Kan.  490, 
146  Pac' 1184,  shipment  of  goods  from  Oklahoma  to  point  in  Kansas 
remains  interstate,  although  destination  is  changed  to  another  point  in 
Kansas  after  reaching  State;  Baldwin  Sheep  etc.  Co.  v.  Columbia  South- 
em  Ry.  Co.,  58  Or.  288,  114  Pac.  471,  holding  shipment  of  sheep  was 
interstate,  although  agent  quoted  lower  rate  to  point  within  State  which 
was  refused  after  sheep  were  loaded,  and  denying  recovery  of  diifer^ 
ence  between  interstate  and  intrastate  rate  to  that  point;  American  Ex« 
press  Co.  v.  Miller,  104  Miss.  250,  45  L.  R.  A.  (N.  S.)  120,  61  South. 
308,  granting  mandatory  injunction  to  compel  express  company  to  ac- 
cept intexBtate  shipment  of  liquor  and  complete  its  transiwrtation,  since 
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provision  of  Code  1906,  §  1771,  does  not  apply  to  interstate  shipments ; 
Dnluth-Superior  Milling  Co.  v.  Northern  Pac.  Ry.  Co.,  152  Wis.  536, 
637,  538,  541,  542,  543,  140  N.  W.  1108,  1109,  1110,  1111,  holding  switch- 
ing service  to  unloading  point  after  delivery  of  interstate  shipment  to 
terminal  point  within  State  upon  through  hill  of  Jading  to  termini 
point  was  part  of  interstate  commerce  where  contract  contemplated 
unloading  at  some  other  point  to  be  selected  after  arrival  at  terminal 
point. 

204  U.  8.  415-426,  61  I..  XML.  547,  27  Sup.  Ot.  363,  WALULOE  v.  ADAM8. 

Congress  having  plenary  power  over  citizenship  in  Indian  tribes  could 
adopt  any  reasonable  means  to  ascertain  who  were  entitled  to  snch  privi- 
leges, and,  if  result  of  one  measure  was  unsatisfactory  it  could  try  an- 
other; the  fact  that  first  provision  was  hy  inquiry  in  territorial  court  did 
not  exhaust  power  of  Oongress  or  preclude  further  investigation,  as  the 
functions  of  territorial  courts  in  this  respect  were  but  little  more  than 
tbose  of  commissions. 

Approved  in  Sizemore  v.  Brady,  235  U.  S.  450,  59  L.  Ed.  312,  35  Sup. 
Ct.  135,  upholding  supplemental  agreement  of  1902  and  act  of  1902  de- 
claring descent  and  distribution  of  Creek  lands  and  funds  should  be 
in  accordance  with  Arkansas  laws  and  holding  under  chapter  49  of 
Mansfield's  Digest,  paternal  cousin  of  intestate  inherits  real  estate  to 
exclusion  of  maternal  cousins;  Lnria  v.  United  States,  231  U.  S.  24,  58 
L.  Ed.  106,  34  Sup.  Ct.  10,  upholding  provision  of  Act  of  June  29,  1906, 
§  15,  declaring  taking  of  permanent  residence  in  foreign  country  within 
five  years  of  issuance  of  certificate  of  naturalization  prima  facie  evi- 
dence of  lack  of  intention  to  become  permanent  citizen  of  United  States, 
which  merely  establishes  rebuttable  presumption;  Gritts  v.  Fisher,  224 
U.  S.  648,  56  L.  Ed.  934,  32  Sup.  Ct.  580,  holding  act  of  1902  limiting 
allottees  and  distributees  of  Cherokee  lands  and  funds  is  not  contract, 
but  merely  act  of  Congress  and  act  of  1906  including  in  allotment  and 
distribution  children  bom  into  tribe  while  it  was  still  in  existence  and 
while  thete  was  still  tribal  property  is  not  void;  United  States  v.  Fisher, 
223  U.  S.  102,  107,  56  L.  Ed.  368,  370,  32  Sup.  Ct.  196,  holding  Secre- 
tary of  Interior  may  strike  from  roll  of  citizens,  made  under  direction 
of  Court  of  Claims,  names,  placed  thereon  by  mistake  or  fraud ;  Prentis 
V.  Atlantic  Coast  Line  Co.,  211  U.  S.  227,  53  L.  Ed.  169,  29  Sup.  Ct.  67, 
establishment  of  rate  by  commission  after  hearing  is  nbt  res  adjudicata 
as  to  validity  of  rate  when  questioned  by  parties  in  suit  in  court;  Gar- 
field  V.  United  States,  211  U.  S.  259,  53  L.  Ed.  173,  29  Sup.  Ot.  62, 
granting  mandamus  to  compel  Secretary  of  Interior  to  restore  name  of 
person  enrolled  as  member  of  Chickasaw  nation  by  Dawes  Commission, 
whose  name  was  summarily  removed  by  Secretary  of  Interior's  prede- 
cessor; United  States  v.  Nopoulos,  225  Fed.  658,  under  act  of  1906, 
Federal  District  Court  has  jurisdiction  of  proceeding  to  set  aside  cer- 
tificate of  citizenship  issued  by  State  court,  even  if  right  of  appeal 
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exists,  which  is  n^atived;  Mosier  v.  United  States,  198  Fed.  57,  117 
C.  G.  A.  162,  holding  relationship  of  gpiardian  and  ward  between  United 
States  and  Indian  is  not  affected  by  fact  that  Indian  is  citizen,  and 
sale  of  liqnor  to  Indian  who  is  citizen  is  violation  of  act  of  1897 ;  United 
States  V.  Dowden,  194  Fed.  482,  holding  restrictions  upon  alienation 
of  tribal  lands  of  Choctaw  and  Chickasaw  nations  ceased  upon  allot- 
ment  of  land  in  severalty,  and  whatever  restrictions  exist  must  be 
found  in  agreement  of  July  1,  1902,  or  in  subsequent  legislation;  Henry 
Gas  Co.  v.  United  States,  191  Fed.  137,  111  C.  C.  A.  612,  holding  enroll- 
ment of  citizen  as  member  of  Cherokee  nation  by  commission,  approved 
by  Secretary  of  Interior,  under  act  of  Congress  of  1906,  is  not  review- 
able by  court;  United  States  v.  Spohrer,  175  Fed.  446,  447,  upholding 
Act  of  1906,  c.  3592,  §15,  authorizing  suit  by  United  States  to  cancel 
certificate  of  naturalization  on  ground  of  fraud  or  that  it  was  ill^ally 
procured  and  holding  United  States  may  maintain  suit  to  cancel  certifi- 
cate issued  by  State  court  on  false  evidence  of  five  years'  residence; 
Ligon  V.  Johnston,  164  Fed.  673,  90  C.  C.  A.  486,  allotment  and  dis- 
tribution of  funds  of  Choctaw  and  Chickasaw  nations,  under  act  of 
1906,  between  members  as  shown  by  enrollment  to  be  completed  March 
4,  1907,  is  conclusive,  and  courts  have  no  power  to  revise  enrollment; 
Adams  v.  Adams,  211  Mass.  202,  97  N.  E.  984,  upholding  section  10, 
making  retroactive  provisions  of  Statute  of  1905,  c.  326,  requiring  trust 
estate  created  by  will  to  be  distributed  as  intestate  estate  fourteen  years 
after  beneficiary's  absence  or  disappearance  from  State;  Leahy  v.  In- 
dian Territoiy  Illuminating  Oil  Co.,  39  Okl.  318,  135  Pac.  419,  act  of 
1905  extending  oil  lease,  made  by  Osage  Indians  in  1895,  does  not  pre- 
clude Congress  from  providing  by  act  of  1906,  how  and  to  whom  oil  and 
gas  royalties  on  allotted  lands  should  be  paid. 

Equity  court  has  power  to  name  as  defendants  few  Individuals  as 
representatives  of  large  class  having  common  interest  or  common  right — 
class  too  large  to  be  conveniently  brought  into  court — and  make  decree 
effective  not  merely  upon  those  individuals,  but  also  upon  class  represented. 
Approved  in  Duvall  v.  Synod  of  Kansas  of  the  Presbyterian  Church, 
222  Fed.  670,  138 -C.  C.  A.  217,  complainants  in  suit  to  quiet  title  to 
church  property  under  union  of  1906  which  has  been  held  valid,  are 
proper  representatives  of  Presbyterian  church  and  no  indispensable  de- 
fendant has  been  omitted;  Leviness  v.  Consolidated  Gas  etc.  Co.^  114 
Md.  568;  Ann.  Oaa.  191S0,  649,  80  Atl.  307,  holding  suit  against  repre- 
sentatives of  preferred  stockholders  having  lien  on  assets  of  corpora- 
tion will  relieve  property  of  lien  of  all  such  stockholders. 

Equitable  doctrine  of  virtual  representaticm.  Note,  Axin.  Caa, 
191SC,  657. 

Recital  in  judgment  or  decree  that  service  has  been  had  on  defend- 
ant as  supplying  failure  of  record  to  show  proper  service.  Note, 
Aim.  Oas.  1913B,  31. 
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Miflcellaneoos.  Cited  in  Thomason  ▼.  Wellman,  206  Fed.  897,  124 
C  C.  A.  555,  member  of  Chickasaw  tribe  having  selected  land  as  snr- 
pins  allotment,  as  provided  by  Choctaw  and  Chickasaw  supplemental 
agreement  (act  of  July  1,  1902)  has  equitable  interest  in  land  which 
she  can  convey,  and  after  receiving  patent  conveyance  is  valid;  United 
States  V.  Dowden,  194  Fed.  485,  allotment  to  Indian  vests  equitable 
title  in  land,  and  deed  by  allottee  conveys  equitable  interest  in  land; 
Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  308,  95  Pac.  798,  Seminole  Indian 
allottee  after  removal  of  restrictions  upon  alienation  by  act  of  1904  may 
convey  interest  in  his  allotment,  not  designated  as  homestead. 

204  17.  &  426-448,  61  L.  Ed.  563,  27  Sup.  Ot.  860,  TBZA8  *  PACOTIO  BT. 
OO.  ▼.  ABHSHB  COTTON  OH.  OO. 

Wliere  contention  of  defendant  that  State  eomt  has  no  power,  con- 
dstently  with  Interstate  Oonuneree  Act  to  grant  relief  Is  essentially  in- 
volved and,  in  order  to  support  Judgment  of  Btate  courts  decided  adTorsely 
to  defendant,  Federal  question  is  Involved  giving  Supreme  Oourt  Juzis* 
diction  to  review  Judgment  on  wzit  of  eiror  under  Bevlsed  Statutes,  sec- 
tion 709. 

Approved  in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230 
U.  8.  250,  57  L.  Ed.  1474,  33  Sup.  Ct.  916,  Supreme  Court  has  jurisdic- 
tion to  review  order  of  dismissal  based  upon  denial  of  jurisdiction  of 
oourt  as  Federal  court;  Kansas  City  Southern  Ry.  Co.  v.  C.  H.  Albers 
Commission  Co.,  223  U.  8.  591,  56  L.  Ed.  565,  32  Sup.  Ct.  316,  Federal 
Supreme  Court  has  jurisdiction  to  review  decision  of  State  court  in 
favor  of  shipper,  denying  interstate  carrier  right  insisted  upon  that 
shipper  cannot  recover  excess  collected  over  special  contract  rate,  where 
rate  collected  was  established  local  rate  applicable  under  Interstate  Com- 
merce Act  in  absence  of  filing  of  joint  rate;  Call  v.  Los  Angeles-Pacifie 
Co.,  162  Fed.  936,  validity  of  deed  to  railroad  by  alien  making  home- 
stead entiy  depends  upon  laws  of  United  States  and  involves  Federal 
question;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  McWhirter, 
229  U.  S.  287,  57  L.  Ed.  1190,  33  Sup.  Ct.  858,  majority  holding  Supreme 
Court  has  jurisdiction  under  Judicial  Code,  §237  (Rev.  Stats.,  §709), 
to  review  judgment  of  State'  court  denying  claim  that  there  was  no 
evidence  to  show  liability  under  Federal  law. 

Where  court  below  in  deciding  case  expressly  declared  thst  a^vment 
and  briefs  of  counsel  confined  esse  to  issue  of  whether  there  was  zl^  to 
recover  upon  hypothesis  that  schedule  of  rates  had  been  filed  and  pahUshel, 
question  is  not  open  for  consideration  In  Supreme  Oourt  as  to  whether  f all- 
qre  to  pest  prevented  schedule  ftom  being  lawful  schedule. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Harriman  Bros.,  227  U.  S.  668, 
57  L.  Ed.  696,  33  Sup.  Ct.  397,  objection  for  first  time  in  Supreme  Court 
to  fact  that  portion  of  rate  sheets  in  evidence  does  not  include  ''current 
livestock  contract"  referred  to  in  part  filed  comes  too  late. 
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While  repeals  by  implicatioii  are  not  favored  and  statute  will  not  b3 
constmed  as  taking  away  common-law  right  eilsting  at  date  of  its  enact- 
ment, unless  that  result  is  imperatively  required,  act  to  regulate  commerce 
will  he  construed  to  repeal  common-law  right  of  action  to  recover  excess 
over  reasonable  charge,  where  to  construe  it  otherwise  would  nullify  pur- 
pose of  act  in  prohibiting  unjust  preferences  and  discriminations. 

Approved  in  McDermott  v.  Wisconsin,  228  U.  S.  132,  Ann.  Oas.  1915A, 
S9,  47  L.  R.  A.  (N.  S.)  fi84,  57  L.  Ed,  766,  33  Sup.  Ct.  431,  Wisconsin 
law  of  1907  relating  to  labeling  of  syrups  containing  glucose  is  void 
as  in  conflict  with  Food  and  Drugs  Act  of  1906;  Savage  v.  Jones,  225 
U.  S.  533,  56  L.  Ed.  1195,  32  Sup.  Ct.  715,  holding  statute  of  Indiana 
of  1907  requiring  disclosure  of  ingredients  and  minimum  percentage  of 
fats  and  proteins  in  concentrated  foodstuff  for  stock  is  not  in  conflict 
with  Food  and  Drugs  Act  of  1906;  National  Pole  Co.  v.  Chicago  etc. 
Ry.  Co.,  211  Fed.  69,  127  C.  C.  A.  561,  holding  shipper  may  maintain 
action  in  Federal  court  to  recover  difference  between  local  rates  paid 
and  through  rate  without  previous  application  to  commission,  where 
commission  on  complaint  of  other  shippers  has  declared  condition  void 
upon  which  alone  shipper  could  obtain  through  rates  less  than  sum  of 
locals ;  Union  Pac.  R.  Co.  v.  American  Smelting  &  Reflning  Co.,  202  Fed. 
723,  121  C.  C.  A.  182,  consignee  receiving  interstate  shipment  of  ore 
and  paying  part  of  legal  charges  impliedly  contracts  to  pay  balance; 
Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed.  751,  Ohio  act  of  1910  requir- 
ing inspection  of  locomotive  boilers  is  superseded  by  act  of  Congress 
of  1911  on  same  spbject,  as  applied  to  railroad  engaged  in  interstate 
commerce  whose  locomotives  enter  State  from  Kentucky  to  terminal  in 
Ohio;  Jacoby  v.  Pennsylvania  R.  R.  Co.,  200  Fed.  995,  holding  Inter- 
state Commerce  Commission  has  power  to  pass  upon  question  whether 
method  of  distribution  of  coal-ears  in  time  of  shortage  is  discrimina- 
toiy  and  to  make  orders  for  reparation,  and  suit  is  properly  based  upon 
award  of  commission;  Arkansas  Fertilizer  Co.  v.  United  States,  193 
Fed.  670,  671,  672,  holding  cause  of  action  for  damages  from  unreason- 
able rate  filed  by  carrier  accrues  upon  termination  of  shipment,  not 
upon  payment  of  freight,  as  contrary  construction  of  provision  for  limi- 
tation in  act  to  regulate  commerce  would  permit  of  collusive  delays  in 
pay^ment  of  freight  which  would  nullify  statute;  Morrisdale  Coal  Co. 
V.  Pennsylvania  R.  Co.,  183  Fed.  932,  933,  106  C.  C.  A.  269  (aflaim- 
ing  176  Fed.  751,  756),  holding  shipper's  common-law  right  of  action  in 
court  is  notu  revived  by  carrier's  abolition  of  rule  of  car  distribution, 
alleged  to  be  discriminatory;  Wickwire  Steel  Co.  v.  New  York  Cent, 
etc.  R.  Co.,  181  Fed.  320,  104  C.  C.  A.  504,  denying  jurisdiction  of  Cir- 
cuit Court  to  enjoin  advance  in  freight  rate  pursuant  to  combination 
to  discriminate  against  shipper,  without  previous  action  by  Interstate 
Commerce  Commission,  where  schedule  has  been  filed;  Columbus  Iron 
etc.  Co.  V.  Kanawha  etc.  Ry.  Co.,  171  Fed.  717,  723,  holding  Federal 
Circuit  Court  has  no  jurisdiction  to  enjoin  filing  of  schedule  of  inter- 
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state  rates  as  unreasonable  in  advance  of  action  by  commission;  Atlan- 
tic Coast  Line  R.  Co.  v.  Macon  Grocery  Co.,  166  Fed.  216,  217,  218,  92 
C.  C.  A.  114,  denying  jurisdiction  to  enjoin  filing  and  enforcing  of 
,  interstate  rate  schedule  prior  to  determination  of  unreasonableness  by 
commission;  Cullen  v.  Seaboard  Air  line  R.  Co.,  63  Fla.  127,  128,  58 
South.  183,  holding  common-law  right  of  action  to  recover  freight  chaises 
in  excess  of  reasonable  rates  is  not  abrc;;;ated  by  section  2911  of  Gen- 
eral Statutes,  to  recover  charges  in  excess  of  those  established  by  rail- 
road commission;  State  v.  Western  etc.  R.  Co.,  138  Ga.  841,  76  S.  E. 
580,  holding  void  lease  of  railroad  owned  by  State  requiring  through 
rates  not  to  be  greater  per  ton  mile  than  local  rate  prescribed  by 
railroad  commission,  as  in  conflict  with  Interstate  Commerce  Act  of 
1887  and  its  amendment  of  1906;  Southern  Pac.  Co.  v.  Crenshaw,  5  Ga. 
App.  680,  63  S.  E.  867,  holding  State  court  has  jurisdiction  of  action 
against  initial  carrier  for  loss  in  interstate  shipment  under  amendment 
of  1906  to  section  20  of  Interstate  Commerce  Act  of  1887;  Duvall  v. 
Louisiana  .Western  R.  Co.,  135  La.  192,  65  South.  105,  holding  Carmack 
amendment  of  1906  imposing  liability  upon  initial  carrier  for  loss  on 
lines  of  connecting  carrier  did  not  abrogate  rule  of  evidence  that  goods 
received  in  good  order  by  initial  carrier  are  presumed  to  have  been  re- 
ceived in  good  order  by  succeeding  carrier;  Pine  Tree  Lumber  Co.  v. 
Chicago  etc.  Ry.  Co.,  123  La.  587/  49  South.  203,  holding  State  court 
has  jurisdiction  of  action  to  recover  overcharges,  where  carrier  con- 
tracts for  certain  freight  rate  and  forces  shipper  to  pay  higher  rate  by 
misrouting  of  shipment;  Sullivan  v.  Minneapolis  etc.  Ry.  Co.,  121  Minn. 
500,  45  L.  B.  A.  (N.  8.)  612,  142  N.  W.  8,  holding  shipper's  common- 
law  right  of  action  to  recover  damages  for  discrimination  in  rates  is 
not  abrogated  by  rate  regulating  statutes;  Anderson  v.  Chicago  etc.  R. 
Co.,  88  Neb.  436,  129  N.  W.  1010,  holding  article  V,  chapter  72,  Com- 
piled Statutes  of  1909,  does  not  abrogate  common-law  right  of  action 
for  unjust  disTcrimination,  but  requirement  of  statute  as  basis  of  such 
action  that  order  for  cars  must  be  written  is  exclusive  and  proof  of 
date  of  order  is  limited  to  written  order;  Woolcott  v.  Shubert,  217 
N.  Y.  220,  Ann.  Oaa.  1916B,  726,  111  N.  E.  831,  holding  Civil  Rights 
Act  of  1895,  c.  1042,  §  1,  requiring  inns,  theaters,  and  other  specified 
establishments  to  furnish  equal  accommodations  to  all  persons,  does  not 
abrogate  common-law  right  to  exclude  persons  from  theaters,  where  rule 
of  exclusion  applies  to  all  alike  and  is  not  based  upon  race,  creed,  or 
color;  Vamville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co., "98  S.  C.  72, 
79  S.  E.  703,  Carmack  amendment  of  1906  imposing  liability  on  initial 
carrier  for  loss  on  connecting  lines  does  not  preclude  recoveiy  of  penal- 
ties, under  Civil  Code  1912,  §  2573,  for  failure  to  adjust  claims  for 
overcharges  promptly;  Aldrich  v.  Southern  Ry.  Co.,  95  S.  C.  432,  433, 
79  S.  E.  318,  319,  holding  State  courts  have  jurisdiction  of  action  to 
recover  damages  for  refusal  of  carrier  to  transport  freight  at  interstate 
rates  filed  with  commission;  Southern  Ry.  Co.  v.  Howard,  1  Tenn.  Civ. 


883    TEXAS  ETC.  RY.  CO.  ▼.  ABILENE  C.  0.  CO.    204  U.  S.  426-448 

611,  holding  employee  injured  while  assisting  in  operation  of  train  en- 
gaged exclusively  in  interstate  commerce  must  base  action  upon  Federal 
Employers'  Liability  Act;  Thacker  Coal  etc.  Co.  v.  Norfolk  Ry.  Co., 
67  W.  Va.  453,  455,  28  L.  B.  A.  (N.  S.)  108,  68  S.  E.  109,  110,  denyine: 
jurifldietion  of  State  court  to  enjoin  interstate  railroad  from  filing  sched- 
ule of  rates  for  transportation  of  coal  from  point  in  State  to  point  in 
another  State;  dissenting  opinion  in  Union  Pac.  R.  Co.  v.  Oregon  etc. 
Lumber  Mfrs.  Assn.,  166  Fed.  18,  91  C.  C.  A.  51,  majority  sustaining 
jurisdiction  of  Federal  court  to  enjoin  establishment  and  enforcement 
of  unreasonable  interstate  rates;  dissenting  opinion  in  J.  M.  Pace  Mule 
Co.  V.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  241,  76  S.  B.  523,  majority 
holding  provision  of  section  20  of  Interstate  Commerce  Act  of  1887,  as 
amended  in  1906,  does  not  deprive  shipper  of  right  of  action  for  dam- 
ages for  full  value  of  freight  injured,  notwithstanding  valuation  clause 
in  bill  of  lading;  Southern  Ry.  Co.  ▼.  Commonwealth,  107  Va.  785,  17 
L.  R.  A.  (N.  8.)  364,  60  S.  E.  75,  arguendo. 

Distinguished  in  St.  Louis  Southwestern  Ry.  Co.  v.  Lewellen  Bros., 
192  Fed.  542,  113  C.  C.  A.  414,  allowing  recovery  of  overcharge  on 
interstate  shipment  where  carrier  failed  to  post  rate  and  shipment 
could  bave  been  made  for  less  on  competitive  line;  Northern  Pac.  Ry. 
Co.  V.  Pacific  Coast  Lumber  Mfrs.  Assn.,  166  Fed.  10,  91  C.  C.  A.  39, 
sustaining  jurisdiction  of  Federal  court  to  enjoin  railroads  from  estab- 
lishing and  enforcing  unreasonable  rates  in  violation  of  act  to  regu- 
late commerce;  Macon  Grocery  Co.  v.  Atlantic  Coast  Line  R.  Co.,  163 
Fed.  749,  760,  enjoining  filing^ of  unreasonable  interstate  rates;  South- 
em  Ry.  Co.  V.  Moore,  133  Ga.  816,  26  L.  B.  A.  (N.  8.)  851,  67  S.  E. 
89,  holding  shipper  is  not  precluded  from  maintaining  action  for  dam- 
ages for  failure  of  carrier  to  furnish  cars,  by  act  of  1905  providing 
that  State  railroad  commission  may  prescribe  rules  for  distribution  of 
cars;  Illinois  Cent  R.  R.  Co.  v.  Henderson  Elevator  Co.,  138  Ky.  228, 
127  8.  W.  781,  holding  shipx)er  injured  through  carrier's  failure  to 
post  schedule  by  contracting  for  interstate  shipment  of  grain  in  reli- 
ance upon  previous  schedule  may  recover  in  common-law  action  in  State 
court;  Famsworth  v.  National  Express  Co.,  166  Mich.  680,  132  N.  W. 
442,  holding  Public  Acts  1909,  No.  300,  §  40,  did  not  abrogate  common- 
law  liability  and  shipper's  failure  to  demand  receipt  did  not  relieve 
carrier  desiring  to  limit  liability  from  obligation  of  giving  receipt  limit- 
ing its  liability;  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co., 
160  N.  C.  227,  228,  76  S.  E.  517,  518,  holding  provision  of  section 
20,  Interstate  Commerce  Act  of  1887,  as  amended  in  1906,  c.  3591, 
does  not  deprive  shipper  of  right  of  action  for  damages  for  full  value 
of  freight  injured,  notwithstanding  valuation  clause  in  bill  of  lading; 
dissenting  opinion  in  Arkansas  Fertilizer  Co.  v.  United  States,  193  Fed. 
677,  majority  holding  cause  of  action  for  damages  from  unreasonable 
published  interstate  rate  accrues  upon  termination  of  shipment,  not 
upon  payment  of  freight,  as  contrary  construction  would  permit  of  col- 


204  U.  S.  42^-448       NOTES  ON  U.  S.  REPORTS.  884 

lasive  delays  in  paj'nient  of  freight,  which  would  nullify  purpose  of 
act  to  regulate  commerce;  dissenting  opinion  in  Atlantic  Coast  Line 
R.  Co.  V.  Macon  Grocery  Co.,  166  Fed.  219,  220,  92  C.  C.  A.  114,  major- 
ity  denying  jurisdiction  to  enjoin  filing  of  interstate  rate  schedule  prior 
to  determination  of  reasonableness  by  commission.       ..  . 

Act  to  regulate  commerce  was  intended  to  afford  eflecttve  means  for 
redressing  wrongs  resulting  ttam  nnjnst  d^scriminatloii  and  nndve  prefer- 
ence and  as  means  to  this  end  duty  Is  imposed  npon  carrier  to  establisli 
schednles  of  reasonable  rates  not  to  be  departed  from  except  in  manner 
provided  for  by  law,  and  as  rate  filed  with  commissioner  is  oonelnsively 
deemed  to  be  legal  rate,  shipper  seeking  separation  predicated  upon  reason- 
ableness of  rate  must  primarily  InToke  redress  through  Xnterstate  Com- 
merce Gfommission. 

Approved  in  Loomis  v.  Lehigh  Valley  Ry.  Co.,  240  U.  S.  48,  60  L.  Bd. 
519,  36  Sup.  Ct.  229  (affirming  208  N.  Y.  330,  101  N.  E.  913),  holding 
State  court  has  no  jurisdiction  to  determine  claim  against  carrier  for 
failure  to  furnish  bulkheads  or  inside  doors  to  cars  used  in  interstate 
shipment,  without  previous  application  to  Interstate  Commerce  Com- 
mission; Pennsylvania  R.  R.  Co.  v.  Clark  Bros.  Coal  Min.  Co.,  238 
U.  S.  469,  59  L.  Ed.  1412,  35  Sup.  Ct.  896,  holding  shipper  cannot  main- 
tain action  for  discriminatoiy  distribution  of  cars  in  interstate  ship- 
ment under  railroad's  rule  for  distribution,  in  absence  of  finding  by 
Interstate  Commerce  Commission  as  to  reasonableness  of  rule;  Penn- 
sylvania R  R.  Co.  V.  Puritan  Coal  Min.  Co.,  237  U.  S.  130,  59  L.  Ed. 
872,  35  Sup.  Ct.  484,  holding  action  for  damages  is  maintainable  in 
State  court  against  carrier  for  discrimination  in  enforcing  rule  for 
allotment  of  cars  without  previous  application  to  commission,  where 
discrimination  is  not  result  of  promulgating  discriminatory  rule;  A«  J. 
Phillips  Co.  V.  Gi-and  Trunk  Western  Ry.  Co.,  236  U.  S.  665,  59  L.  Ed. 
776^  35  Sup.  Ct.  444,  finding  by  commission  in  general  investigation 
that  advance  in  interstate  lumber  rate  is  unreasonable  inures  to  benefit 
of  shipper  paying  unjust  rate,  and  shipper  may  maintain  action  in  court 
to  recover  charges;  but  action  for  overchai^ges  ib  barred  by  limitations 
of  act  of  1906;  Texas  etc.  Ry.  Co.  v.  American  Tie  etc.  Co.,  234  U.  S. 
146,  147,  58  L.  Ed.  1258,  34  Snp.  Ct.  885,  whether  cross-ties  are  lumber 
within  filed  tariffs  is  primarily  for  determination  of  Interstate  Com- 
merce Commission;  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co., 
230  U.  S.  255,  256,  258,  259,  57  L.  Ed.  1476,  1477,  33  Sup.  Ct.  916,  hold- 
ing  court  has  no  jurisdiction  of  action  to  recover  past  or  present  lat- 
eral allowances  alleged  to  be  preferential,  in  absence  of  finding  by 
commission  that  allowances  are  unreasonable  and  operate  as  undue  pref- 
erence; Morrisdale  Coal  Co.  v.  Pennsylvania  R.  R.  Co.,  230  U.  S.  313, 
57  L.  Ed.  1498,  33  Sup.  Ct.  938  (affirming  183  Fed.  932,  933,  935,  936, 
106  C.  C.  A.  269,  which  affirms  176  Fed.  754,  755,  756,  757,  759,  762), 
holding  action  for  damages  for  discrimination  resulting  from  adoption 
by  carrier  of  rule  for  distribution  of  cars  is  not  maintainable  where 
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complaint  is  that  basis  of  allotment  is  nnreasonable,  not  that  applica- 
tion of  rale  is  discriminatory;  Simpson  v.  Shepard,  230  U.  S.  420, 
Ann.  Gas.  1916A,  18,  48  L.  B.  A.  (N.  8.)  1151,  67  L.  Ed.  1660,  33  Sup. 
Ct.  729,  holding  act  to  r^^ate  commerce  did  not  set  np  standard  of 
intrastate  rates  for  interstate  carrier  nor  authorize  Interstate  Com- 
merce Commission  to  prescribe  intrastate  rates  for  interstate  carrier, 
and  if  act  shoold  be  so  construed  court  is  without  jurisdiction  in  absence 
of  finding  by  commission  that  rates  are  unreasonable  or  discriminatory ; 
United  States  ▼.  Pacific  etc.  By.  ft  Nav.  Co.,  228  U.  S.  101, 107,  67  L.  Ed. 
746,  749^  33  Sup.  Ct.  443,  directing  District  Court  to  determine  suffi- 
ciency of  indictment  for  violation  of  Anti-trust  Act  of  1890  by  agree- 
ments to  establish  through  and  joint  rates  with  some  carriers  while 
refusing  to  make  such  arrangements  with  other  carriers,  without  re- 
gard to  action  or  nonaction  of  Interstate  Commerce  Commission; 
Procter  ft  Gamble  Co.  v.  United  States,  225  U.  S.  297,  66  L.  Ed.  1097, 
32  Sup.  Ct.  761,  holding  commerce  court  has  no  jurisdiction  over  claim 
to  recover  on  money  demand  based  on  illegality  of  demurrage  charges 
upon  tank-cars  exacted  by  railroad,  where  commission  has  refused 
to  allow  daim;  Southern  By.  Co.  v.  Beid,  222  U.  S.  438,  439,  66  L.  Ed. 
260,  861,  32  Sup.  Ct.  140,  statute  of  North  Carolina  of  1907  requiring 
carriers  to  receive  freight  for  transportation  to  interstate  points  and 
forward  promptly  by  route  selected  by  shipper,  and  imposing  penalty 
for  each  day  of  refusal  is  void  as  in  conflict  with  Hepburn  Act  of 
1906;  Bobinson  v.  Baltimore  etc.  B.  B.  Co.,  222  U.  S.  510,  511,  66 
L.  Ed.  290,  32  Sup.  Ct.  114,  action  for  reparation  for  discrimination 
in  interstate  coal  rates  cannot  be  maintained  in  absence  of  finding  by 
commission  that  rates  are  discriminatory;  Louisville  etc.  B.  B.  Co.  v. 
Mottley,  219  U.  S.  477,  34  L.  B.  A.  (N.  S.)  671,  66  L.  Ed.  801,  31 
Sup.  Ct.  265,  upholding  Hepburn  Act  of  1906,  section  6,  amendment 
to  Interstate  Commerce  Act  of  1887,  invalidating  contract  for  trans- 
portation as  compensation  for  injuries;  Interstate  Commerce  Commis- 
sion V.  Chicago  etc.  By.  Co.,  218  U.  S.  110,  64  L.  Ed.  967,  30  Sup.  Ct. 
660,  upholding  order  of  commission  reducing  through  rates  on  Atlantic 
seaboard  shipments  to  Missouri  Biver  x>oints;  Interstate  Commerce 
Commission  v.  Illinois  Central  B.  B.  Co.,  215  U.  S.  464,  f  4  L.  Ed.  286, 
30  Sup.  Ct.  155,  upholding  order  of  commission  regulating  distribu- 
tion of  coal-cars  in  time  of  shortage,  including  carrier's  own  fuel-oars^ 
where  not  to  consider  company's  fuel-cars  would  result  in  discrimina- 
tion ;  Baltimore  etc.  B.  B.  Co.  v.  United  States,  215  U.  S.  493,  494,  498, 
500,  54  L.  Ed.  297,  299,  30  Sup.  Ct.  164,  holding  shipper  cannot,  under 
provisions  of  act  of  1906,  attack,  as  discriminatory,  carrier's  rule  for 
distribution  of  cars  in  interstate  commerce  in  mandamus  proceeding, 
without  first  submitting  question  of  reasonableness  of  rule  to  Inter- 
state Commerce  Commission;  Illinois  Central  B.  B.  Co.  v.  Interstate 
Commerce  Commission,  206  U.  S.  464,  61  L.  Ed.  1138,  27  Sup.  Ct.  700, 
upholding  order  of  commission  requiring  carrier  to  desist  from  en- 
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forcing  advance  on  lumber  rates,  where  commission  finds  advance  is 
made  by  agreement  between  roads  and  was  not  action  of  each  induced 
by  competition;  Frey  &  Son  v.  Cudahy  Packing  Co.,  232  Fed.  640, 
sustaining  jurisdiction  of  Federal  court  in  action  to  recover  damages 
for  discrimination  in  violation  of  Clayton  Act  of  1914  without  previous 
determination  of  discrimination  by  Federal  Trade  Commission;  Gard- 
ner V.  Western  Union  Tel.  Co.,  231  Fed.  412,  145  C.  C.  A.  399,  holding 
in  action  for  damages  for  delay  in  delivering  interstate  telegram,  ques- 
tion of  reasonableness  of  rule  requiring  notice  of  claim  within  sixty 
days  is  for  Interstate  Commerce  Commission;  Gimbel  Bros.  v.  Barrett, 
215  Fed.  1005,  holding  court  has  jurisdiction,  without  previous  appli- 
cation to  commission,  of  action  involving  construction  of  carrier's 
published  rate  and  determination  of  whether  carrier  has  departed  from 
such  rates;  Lehigh  Valley  R.  Co.  v.  Meeker,  211  Fed.  794,  803,  805, 
128  C.  C.  A.  311,  finding  by  commission,  on  hearing  for  reparation, 
that  interstate  rates  on  coal  are  discriminatory  while  pertinent  to  issue 
in  suit  to  recover  damages,  as  establishing  violation  of  act  of  1887, 
is  not  decisive  as  to  question  of  liability  for  damage  under  section  8; 
Hocking  Valley  Ry.  Co.  v.  United  States,  210  Fed.  746,  127  C.  C.  A. 
285,  holding  extension  of  credit  to  one  shipper  and  requiring  others  to 
settle  promptly  is  unlawful  discrimination  under  Elkins  Act  of  1903, 
and  determination  of  Interstate  Commerce  Commission  that  practice  is 
discriminatory,  is  not  prerequisite  to  criminal  prosecution  for  violation 
of  act;  Franklin  v.  Philadelphia  etc.  Ry.  Co.,  203  Fed.  136,  137,  138, 
139,  court  is  not  given  primary  jurisdiction  of  action  by  consignee 
to  recover  overcharges  on  interstate  shipment  by  fact  that  commission 
on  complaint  of  shippers,  to  which  proceeding  consignee  is  not  party, 
has  made  finding  that  rate  is  excessive  and  made  award  of  damages; 
H.  B.  Williams  v.  Western  Union  Telegraph  Co.,  203  Fed.  145,  hold- 
ing in  action  for  negligence  in  transmission  of  telegram,  unreason- 
ableness of  rule  for  repetition  of  messages  cannot  be  entertained 
primarily  by  court  before  determination  by  Interstate  Commerce  Com- 
mission; National  Pole  Co.  v.  Chicago  etc.  Ry.  Co.,  200  Fed.  187,  188, 
189,  finding  of  unreasonableness  of  rate  in  proceeding  by  another 
shipper  does  pot  inure  to  benefit  of  shipper  so  as  to  relieve  him  from 
submitting  claim  to  commission  before  beginning  suit  in  Federal  court ; 
Jacoby  V.  Pennsylvania  R.  R.  Co.,  200  Fed.  991,  holding  Interstate 
Commerce  Commission  has  power  to  pass  upon  question  whether 
method  of  distribution  of  coal-cars  in  time  of  shortage  is  discrim- 
inatory and  to  make  order  for  reparation,  and  suit  is  properly  based 
upon  award  of  commission;  iJnited  States  v.  Louisville  etc.  R.  Co.,  195 
Fed.  94,  construing  section  23  of  act  to  regulate  commerce  in  light  of 
amendment  of  1910,  and  granting  mandamus  to  compel  carrier  to  avoid 
discrimination  in  violation  of  Commerce  Act;  A.  J.  Phillips  Co.  v. 
Grand  Trunk  Western  Ry.  Co.,  195  Fed.  16,  17, 115  C.  C.  A.  94,  holding 
action  to  recover  overcharges  brought  nearly  three  years  after  award 
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of  reparation  by  commission  is  barred  by  limitations;  Fidelity  Lumber 
Co.  V.  Great  Northern  Ry.  Co.,  193  Fed.  928,  113  C.  C.  A.  552,  holding 
eommission's  award  of  reparation  arising  from  establishment  of  rates 
is  conclusive;  Procter  &  Gamble  Co.  v.  United  States,  188  Fed.  226, 
action  of  commission  in  dismissing  petition  by  shipper  objecting  to 
carrier's  demurrage  rule  is  not  conclusive  and  shipper  is  entitled  to 
review  by  commerce  court  of  question  whether  demurrage  rule  is  con- 
fiscatory; Lehigh  Valley  R.  Co.  v.  United  States,  188  Fed.  886,  887, 
HO  C.  C.  A.  513,  in  prosecution  of  railroad  under  acts  to  regulate  com- 
merce of  1903  and  1906,  it  is  no  defense  that  demurrage  charges  fixed 
by  schedules  filed  with  Interstate  Commerce  Commission  is  discrim- 
inatory, as  method  of  correcting  discrimination  is  by  application  to 
commission;  Denver  etc.  R.  Co.  v.  Baer  Bros.  Mercantile  Co.,  187  Fed. 
489,  490,  491,  109  C.  C.  A.  337,  in  proceeding  before  Interstate  Com- 
merce Commission  to  recover  damages  by  shipper,  act  of  1907  imposes 
duty  of  reasonable  maximum  rate  applicable  to  all  as  condition  pre- 
cedent to  power  of  commission  to  order  reparation;  Sandusky-Port- 
land  Cement  Co.  v.  Baltimore  etc.  R.  Co.,  187  Fed.  585,  586,  111 
C.  C.  A.  439,  dismissing  bill  to  restrain  establishment  of  higher  rates 
than  those  contracted  for  in  consideration  of  establishment  of  cement 
factory  on  its  line,  in  absence  of  application  to  commission  for  relief; 
Langdon  v.  Pennsylvania  R.  R.  Co.,  186  Fed.  239,  241,  holding  in  action 
for  damages  for  discriminatory  practices  in  favor  of  shippers  of  coal, 
that  jurisdictional  question  may  be  deferred  until  after  passing  on 
merits;  Louisville  etc.  R.  Co.  v.  Interstate  Commerce  Commission,  184 
Fed.  125,  refusing  to  enjoin  order  of  Interstate  Commerce  Commission 
requiring  railroad  to  reduce  local  rates  to  old  schedules  and  to  reduce 
through  rates  to  sum  of  locals  so  reduced;  Shepard  v.  Northern  Pac. 
Ry.  Co.,  184  Fed.  798,  enjoining  enforcement  of  confiscatory  intra- 
state rate  law  of  1907  of  Minnesota  and  orders  of  commission  there- 
under; Wickwire  Steel  Co.  v.  New  York  Cent.  etc.  R.  Co.,  181  Fed. 
318,  320,  104  C.  C.  A.  504,  denying  jurisdiction  of  Circuit  Court  to 
enjoin  advance  in  freight  rate  pursuant  to  combination  to  discrim- 
inate against  shipper,  without  previous  action,  by  commission,  where 
schedule  has  been  filed;  Powhatan  Coal  etc.  Co.  v.  Norfolk  etc.  Ry. 
Co.,  178  Fed.  266,  101  C.  C.  A.  626,  denying  jurisdiction  to  enjoin 
establishment  and  enforcement  of  interstate  rates  as  unreasonable,  prior 
to  determination  of  reasonableness  by  Interstate  Commerce  Commis- 
sion; Tennessee  Cent.  R.  Co.  v.  Southern  Ry.  Co.,  178  Fed.  267,  101 
C.  C.  A.  627,  and  Columbus  Iron  etc.  Co.  v.  Kanawha  etc.  Ry.  Co., 
178  Fed.  262,  264,  101  C.  C.  A.  621  (affirming  171  Fed.  718,  719,  722, 
723),  holding  Circuit  Court  has  no  jurisdiction,  in  advance  of  action  by 
Interstate  Commerce  Commission,  to  enjoin  filing  of  schedule  of  inter- 
state rates  as  unreasonable;  Atlantic  Coast  Line  Co.  v.  Macon  Grocery 
Co.,  166  Fed.  216,  217,  218,  92  C.  C.  A.  114,  denying  jurisdiction  to 
enjoin  filing  and  enforcement  of  interstate  rate  schedule  prior  to  deter- 
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mination  of  unreasonableness  by  commission;  Great  Northern  Ry.  Co. 
v.  Ealispell  Lumber  Co.,  165  Fed.*  27,  28,  91  C.  C.  A.  63^  denying  juris- 
diction to  enjoin  enforcement  of  filed  interstate  rates  without  previous 
action  by  commission;  Howard  Supply  Co.  v.  Chesapeake  etc.  Ry.  Co., 
162  Fed.  190,  holding  action  by  shipper  to  recover  overcharges  on 
interstate  shipments  alleging  rates  are  unreasonable  and  discriminatory 
is  not  maintainable  in  absence  of  determination  by  commission  that 
rates  are  unjust  and  unreasonable;  Meeker  v.  Lehigh  Valley  R.  Co., 
162  Fed.  359,  360,  361,  holding  in  action  for  injuries  to  property  of 
shipper  by  combination  of  railroads  controlling  interstate  shipments, 
averment  that  loss  resulted  from  unlawful  rates  is  not  equivalent  to 
averment  that  rates  charged  have  been  declared  unreasonable  by  Inter- 
state Commerce  Commission;  American  Union  Coal  Co.  v.  Pennsylvania 
R.  Co.,  159  Fed.  280,  action  by  shipper  is  not  maintainable,  under 
anti-trust  law  of  1890  or  Interstate  Commerce  Act  of  1887,  for  re- 
adjustment of  filed  tariff  rates  as  unreasonable  and  discriminatoiy, 
without  application  to  Interstate  Commerce  Commission;  M.  C.  Easer 
Co.  V.  Central  of  Georgia  Ry.  Co.,  158  Fed.  196,  197,  sustaining  juris- 
diction of  court  to  enjoin  establishment  of  unreasonable  rate;  United 
States  V.  Vacuum  Oil  Co.,  168  Fed.  540,  541,  Elkins  Act  of  1903  is  not 
void  in  that  it  deprives  shipper  of  defense  of  imreasonableness  of  rate 
in  prosecution  for  receivii^  concession  or  rebate;  Potlateh  Lumber 
Co.  V.  Spokane  Falls  etc.  Ry.  Co.,  157  Fed.  595,  597,  denying  juris- 
diction to  enjoin  enforcement  of  filed  interstate  rates  pending  proceed- 
ing before  commission  to  determine  reasonableness;  Kalispell  Lumber 
Co.  V.  Great  Northern  Ry.  Co.,  157  Fed.  848,  enjoining  enforce- 
ment of  schedule  of  unreasonable  rates  pending  decision  thereon  by 
Interstate  Commerce  Commission;  Clement  v.  Louisville  A  N.  R.  Co., 
153  Fed.  982,  action  by  shipper  for  damages  for  discrimination  in  in- 
terstate shipment  is  not  maintainable  in  absence  of  application  to 
conunission  to  correct  discrimination ;  United  States  v.  Pacific  etc.  Nav. 
Co.,  4  Alaska,  534,  535,  536,  537,  539,  548,  549,  and  United  States 
V.  Pacific  etc.  Nav.  Co.,  4  Alaska,  524,  525,  527,  both  holding  court 
has  no  jurisdiction  under  indictment  charging  carrier  with  unjust  and 
unreasonable  rates  in  violation  of  act  to  regulate  commerce  without 
prior  determination  by  commission;  State  v.  Western  etc.  R.  Co.,  138 
Ga.  844,  76  S.  E.  681,  lease  of  railroad  by  State  owning  it,  which 
requires  through  freight  rates  not  to  be  greater  per  ton  mile  than 
local  rbte  fixed  by  railroad  commission,  is  void  as  in  conflict  with 
Interstate  Commerce  Act  of  1887  as  amended  in  1906;  Southern  Pac. 
Co.  V.  Crenshaw,  5  Ga.  App.  680,  63  S.  E.  867,  holding  State  court 
has  jurisdiction  of  action  against  initial  carrier  for  loss  on  interstate 
shipment  under  amendment  of  1906  to  section  20  of  Interstate  Com- 
merce Act;  A.  P.  Brantley  Co.  v.  Ocean  S.  S.  Co.>  5  Ga.  App.  846,  63 
S.  E.  1130,  sustaining  demurrer  to  petition  in  action  for  overcharge 
on  interstate  shipment,  alleging  rates  are  unreasonable  but  not  alleging 
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that  rates  ehaiged  were  in  excess  of  filed  rates;  Pennington  &  Evans 
V.  Donglas  etc.  Ry.  Co.,  3  Ga.  App.  679^  680,  682,  60  S.  E.  490,  491, 
492,  holding  provision  of  Steed  Act  of  1905  conferring  power  upon 
State  conunission  to  pass  primarily  upon  carrier's  failure  to  comply 
with  its  duty  is  exclusive,  and  denying  recovery  for  failure  to  furnish 
cars  for  transportation  of  freight;  St.  Louis  etc.  Ry.  Co.  v.  J.  8.  Pat- 
terson Const.  Co.,  181  Ind.  309,  312,  104  N.  E.  514,  holding  State  court 
has  no  jurisdiction  of  action  to  recover  overcharges  on  interstate  ship- 
ment involving  construction  of  published  rate  and  its  reasonableness; 
Chicago  etc.  Ry.  Co.  v.  Railroad  Commission^  175  Ind.  638,  95  N.  E. 
367,  refusing  to  enjoin  order  of  State  railroad  conunission  establish^ 
ing  switching  tariffs,  where  no  application  to  conunission  for  rehear- 
ing has  been  made  as  authorized  by  Bums'  Ann.  Stats.  1908,  §  5537c; 
Atchison  etc.  Ry.  Co.  v.  Superior  Refining  Co.,  83  Kan.  734,  112  Pac. 
605,  allowing  recovery  by  carrier  of  additional  charges,  where  agent 
of  carrier  contracts  to  ship  goods  at  less  than  filed  rates;  Missouri 
•tc.  Ry.  Co.  V.  New  Era  Milling  Co.,  80  Kan.  144,  101  Pac.  1013,  deny- 
ing  recovery  by  shipper  of  excess  freight  charges  alleged  unjust  and 
unreasonable,  on  interstate  shipment,  where  rate  collected  is  filed  rate, 
and  no  application  for  relief  has  been  made  to  Interstate  Commerce 
Commission;  L.  Starks  Co.  v.  Grand  Rapids  etc.  Ry.  Co.,  165  Mich. 
647,  131  N.  W.  145,  holding  State  court  has  no  jurisdiction  to  deter- 
mine reasonableness  of  demiirrage  charge  on  interstate  shipment  in  ac- 
cordance with  filed  tariff  schedule ;  American  Silver  Mfg.  Co.  v.  Wabash 
R.  Co.,  174  Mo.  App.  199,  156  S.  W.  835,  holding  limitation  of  liabUity 
to  ten  times  freight  in  filed  schedules  is  binding  and  allowing  recovery 
of  that  amount  only  on  interstate  shipment  of  silver  worth  five  thou- 
sand dollars,  although  agent  of  carrier  was  informed  of  value,  S.  A. 
Poster  Lumber  Co.  v.  Union  Pac.  R.  Co.,  97  Neb.  671,  151  N.  W.  169, 
holding  shipper  cannot  maintain  action  in  State  court  to  recover  excess 
freight  charge  on  interstate  shipment,  where  rates  charged  are  pub- 
lished rates  and  no  application  for  relief  has  been  made  to  Interstate 
Commerce  Commission;  E.  D.  Clough  &  Co.  v.  Boston  etc.  R.  R.  Co., 
77  N.  H.  227,  Ajul  Oaa.  1015B,  1195,  90  Atl.  865,  denying  recovery 
of  overcharges  on  interstate  shipment  of  lumber,  where  rates  charged 
were  filed  rates ;  Erie  R.  Co.  v.  Wanaque  Lumber  Co.,  75  N.  J.  L.  882, 
69  Atl.  170,  denying  recovery  of  demurrage  chains  where  rates  charged 
are  filed  rates  and  no  application  for  modification  has  been  made  to 
Interstate  Commerce  Conunission;  Pioneer  Tel.  &  Tel.  Co.  v.  Bartles- 
ville,  40  Okl.  587,  139  Pac.  695,  denying  injunction  to  restrain  tele- 
phone com]>any  from  chai^ng  higher  rates  pending  application  by 
customer  to  corporation  commission  to  prescribe  schedule  of  rates; 
Atchison  etc.  Ry.  Co.  v.  Foster  Lumber  Co.,  31  Okl.  663,  122  Pac.  140, 
holding  void  injunction  order  of  Federal  court  to  restrain  enforce- 
ment of  interstate  rate  as  unreasonable,  in  advance  of  action  by  Inter- 
state Commerce  Commission;  Elliott  v.  Atlantic  Coast  Line  R.  Co., 
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94  S.  C.  135,  75  S.'E.  888,  holding  in  action  for  injuries  to  interstate 
shipment  of  livestock  from  Virginia  that  section  20  of  Interstate  Com- 
merce Act  of  1887  as  amended  in  1906  does  not  supersede  provision 
of  Viiginia  Code  1904,  §  1294ey  prohibiting  carrier  from  making  eon- 
tracts,  exempting  itself  from  liability  for  negligence;  Hardaway  v. 
Southern  Ry.  Co.,  90  S.  C.  480,  483,  Ann.  Oafl.  1913D,  266,  73  S.  E. 
1022,  1023,  holding  shipper  may  maintain  action  in  State  court  to  re- 
cover freight  chai^ge  on  interstate  shipment  in  excess  of  that  fixed  by 
filed  schedules  and  bill  of  lading;  Lipman  v.  Atlantic  Coast  Line  R.  Co.. 
90  S.  C.  521,  73  S.  E.  1027,  holding  in  action  for  punitive  damages 
for  ejectment  of  passenger  that  State  court  is  without  jurisdiction  to 
change  schedule  established  by  Interstate  Commerce  Commission,  al- 
though mistake  is  made  as  to  number  of  miles  between  stations;  Great 
Northern  Ry..  Co.  v.  Loonan  Lumber  Co.,  26  S.  D.  159,  125  N.  W.  645, 
holding  in  action  by  carrier  to  recover  greater  rate  for  shorter  than 
for  longer  haul,  demurrer  to  answer  admits  facts  showing  rate  was 
illegal;  Southern  Pac.  Co.  v.  Frye  &  Bruhn,  82  Wash.  19,  143  Pac. 
166,  denying  recoveiy,  in  action  by  carrier,  of  additional  freight 
charges  for  interstate  shipment  of  sheep  in  single-deck  cars,  where 
shipper  ordered  double-deck  ears,  and  carrier  having  furnished  single- 
deck  cars  agreed  to  adjust  rates  on  basis  of  charge  for  double-deck 
cars;  Thacker  Coal  etc.  Co.  v.  Norfolk  etc.  Ry.  Co.,  67  W.  Va.  451, 
452,  455,  28  L.  E.  A.  (N.  8.)  108,  68  S.  E.  108,  109,  110,  denying  juris- 
diction of  State  court  to  enjoin  interstate  railroad  from  filing  schedule 
of  rates  for  interstate  transportation  of  coal;  Robinson  v.  Baltimore 
etc.  R.  Co.,  64  W.  Va.  408,  409,  63  S.  E.  324,  325,  holding  shipper 
cannot  maintain  action  in  State  court  to  recover  excess  of  unjust  and 
unreasonable  freight  rate  on  interstate  shipment,  where  rate  charged 
is  fixed  by  schedule,  in  absence  of  determination  by  commission  that 
rate  is  unreasonable,  and  court  will  not  take  judicial  notice  of  such 
determination  in  another  case;  Frank  A.  Graham  Ice  Co.  v.  Chicago 
etc.  Ry.  Co.,  153  Wis.  155,  140  N.  W.  1101,  denying  recovery  of  excess 
charges  in  common-law  action  without  application  to  State  commission, 
where  statute  of  1909  provides  for  hearing  by  commission  on  question 
of  unreasonable  or  discriminatory  rates;  dissenting  opinion  in  Mitchell 
Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230  U.  S.  285,  286,  292,  295, 
296,  297,  298,  302,  303,  67  L.  Ed.  1487,  1491,  1492,  1494,  33  Sup.  Ct. 
916,  majority  holding  court  has  no  jurisdiction  of  action  to  recover 
past  or  present  lateral  allowances  alleged  to  be  preferential,  in  absence 
of  finding  of  commission  that  allowances  are  unreasonable  and  operate 
as  undue  preference;  dissenting  opinion  in  Continental  Wall  Paper 
Co.  V.  Louis  Voight  &  Sons  Co.,  212  U.  S.  274,  63  L.  Ed.  610,  29  Sup. 
Ct.  280,  majority  holding  vendee  purchasing  goods  under  illegal  agree- 
ment from  combination  illegal  under  Sherman  Anti-trust  Act  of  1890 
may  plead  illegality  of  contract  as  defense  in  action  for  price  of 
goods;  dissenting  opinion  in  Union  Pac.  R.  Co.  v.  Oregon  etc.  Lumber 
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Mfrs.  Assn.,  166  Fed.  23,  24,  26,  91  C.  C.  A.  61>  majority  sustaining 
jurisdiction  of  Federal  court  to  enjoin  establishment  and  enforcement 
of  unreasonable  interstate  rates  prior  to  action  by  commission ;  dissent- 
ing opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Spring  River  Stone  Co.,  169 
Mo.  App.  123,  126,  164  S.  W.  470,  471,  majority  holding  consignee 
ordering  fifty  thousand  pound  capacity  cars  and  furnished  eighty 
thousand  pound  capacity  cars  by  carrier  must  pay  rate  on  latter;  dis- 
senting opinion  in  £.  D.  Clough  &  Co.  v.  Boston  etc.  R.  R.  Co.,  77 
N.  H.  260,  Ann.  Oaa.  1916B,  1195,  90  Atl.  876,  majority  holding  on 
rehearing  that  acts  of  1883  and  1889  relating  to  consolidation  of  raiK 
roads,  prohibiting  increase  of  existing  rates  apply  to  aggregate  rates^ 
not  to  specific  rate  on  particular  commodity  or  route,  and  that  such 
acts  gave  no  right  of  reco^very  to  shipper  for  violation  of  acts  by  rail- 
road, but  shipper's  remedy  was  by  application  to  State  railroad  com- 
mission; dissenting  opinion  in  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air 
Line  Ry.  Co.,  160  N.  C.  239,  242,  76  S.  E.  522,  623,  majority  holding 
provision  of  section  20  of  Interstate  Commerce  Act  of  1887,  as  amended 
in  1906,  does  not  deprive  shipper  of  right  of  action  for  damages  for 
full  value  of  freight  injured,  notwithstanding  valuation  clause  in  bill 
of  lading;  Kansas  City  Southern  Ry.  Co.  v.  C.  H.  Albers  Commission 
Co.,  223  U.  S.  698,  56  L.  Ed.  568,  32  Sup.  Ct.  316,  and  Davis  v.  Mobile 
k  O.  R.  Co.,  194  Fed.  375,  114  C.  C.  A.  8,  both  arguendo. 

DistiBguished  in  Louisville  etc.  R.  R.  Co.  v.  F.  W.  Cook  Brewing 
Co.,  223  U.  S.  84,  56  L.  Ed.  859,  32  Sup.  Ct.  189,  holding  couits  have 
jurisdiction  over  action  by  brewing  company  to  compel  railroad  to 
accept  shipment  of  liquor  without  previous  application  to  Interstate 
Commerce  Commission  for  order  to  compel  railroad  to  desist  from  re- 
fusing to  transport  such  articles  in  interstate  commerce;  Southern  Ry. 
Co.  V.  Tift,  206  U.  S.  437,  11  Ann,  Oafl.  846,  51  L.  Ed.  1126,  27  Sup. 
Ct.  709,  holding  Circuit  Court,  under  section  16  of  Commerce  Act,  has 
jurisdiction  of  suit  to  restrain  filing  of  schedule  of  unreasonable  rates, 
and  after  action  by  commission  declaring  rates  unreasonable  may 
stipulate  that  court  award  reparation;  California  Adjustment  Co.  v. 
Southern  Pac.  Co.,  226  Fed.  350,  sustaining  jurisdiction  of  Federal 
court  in  action  to  recover  excess  freight  charged  in  violation  of  pro- 
vision of  California  Constitution,  art.  XII,  §  21,  relating  to  long  and 
short  haul,  without  application  by  shipper  to  railroad  commission  for 
reparation  order;  Meeker  v.  Lehigh  Valley  R.  Co.,  183  Fed.  651,  106 
C.  C.  A.  94,  action  against  railroad  to  recover  treble  damages  for 
violation  of  Sherman  Anti-trust  Act  of  1890  by  combination  of  rail- 
roads controlling  interstate  shipments  of  anthracite  coal  by  increasing 
price  at  mines  and  by  increasing  transportation  charge,  is  maintain- 
able by  coal  dealer  injured  thereby  without  determination  by  commis- 
sion of  unreasonableness  of  transportation  charges;  Houston  Coal  etc. 
Co.  V.  Norfolk  etc.  Ry.  Co.,  171  Fed.  724,  denying  jurisdiction  to  enjoin 
establishment  and  enforcement  of  interstate  rates  as  unreasonable. 
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prior  to  determination  of  reasonableness  by  Interstate  Commerce  Com- 
mission; Central  R.  Co.  v.  Hite,  166  Fed.  977,  978,  and  Hite  v.  Central 
R.  of  New  Jersey,  171  Fed.  372,  96  C.  C.  A.  326,  both  holding  Federal 
Circuit  Court  has  jurisdiction  to  determine  in  first  instance  amount  of 
demurrage  charges  due  on  interstate  shipment  depending  upon  con- 
struction of  demurrage  rules  and  not  upon  reasonableness  of  charges^ 
Northern  Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber  Mfrs.  Assn.^  165  Fed. 
6,  7,  8,  10,  91  C.  C.  A.  39,  sustaining  jurisdiction  of  Federal  court 
to  enjoin  railroads  from  establishing  and  enforcing  unreasonable  rates 
in  violation  of  act  to  regulate  commerce  without  previous  determina- 
tion of  unreasonableness  by  commission;  Macon  Ghroceiy  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  163  Fed.  748,  749,  750,  enjoining  filing  of 
unreasonable  interstate  freight  rates  imposed  by  combination  of  rail- 
roads in  violation  of  Federal  anti-trust  law;  Jewett  Bros,  ft  Jewett  v. 
Chicago  etc.  Ry.  Co.,  156  Fed.  164,  166,  sustaining  jurisdiction  of  Fed- 
eral court  in  suit  to  enjoin  railroad  from  putting  into  effect  unreason- 
able and  discriminatory  rates;  Danciger  v.  Wells,  Fargo  ft  Co.,  154 
Fed.  382,  suit  to  compjel  interstate  carrier  to  receive  and  transport 
goods  tendered  for  shipment  is  within  jurisdiction  of  court  without  re- 
sort to  Interstate  Commerce  Commission;  United  States  v.  Vacuum  Oil 
Co.,  153  Fed.  607,  overruling  demurrer  to  indictment  for  violation  of 
Elkins  Act  of  1903  by  receiving  concession  from  publiriud  rate  on 
interstate  shipment  in  cars  owned  by  shipper;  Kansas  Oily  Southern 
Ry.  Co.  V.  Tonn,  102  Ark.  26,  143  S.  W.  580,  State  court  has  juris- 
diction without  previous  application  to  commission  of  action  by  •mitial 
carrier  against  connecting  carrier  to  recover  overcharge  collected  from 
interstate  shipper  after  payment  of  correct  amount  to  initial  carrier 
on  seed  j>ot&ioea  shipped  as  emigrant  movables;  Midland  Valley  R. 
Co.  V.  Hoffman  Coal  Co.,  91  Ark.  187,  188,  120  S.  W.  382,  383,  holding 
suit  for  breach  of  contract  to  furnish  cars  for  interstate  shipment  may 
be  maintained  in  State  court;  Southern  Pacific  Co.  v.  Superior  Court 
in  and  for  Kern  County,  27  Cal.  App.  251,  252, 150  Pac.  402,  403,  sus- 
taining jurisdiction  of  court  in  action  by  shipper  to  recover  freight 
charge  excessive  under  railroad's  schedules,  since  railroad  commission 
could  not  legalize  overcharge;  Western  etc.  R.  Co.  v.  White  Provision 
Co.,  142  Qa.  247,  82  S.  E.  644,  holding  action  for  damages  in  collecting 
rate  for  different  car  for  interstate  shipment  than  one  ordered  by 
shipper  is  within  jurisdiction  of  State  court  without  application  to 
Interstate  Commerce  Commission;  Cramer  v.  Chicago  etc.  Ry.  Co.,  153 
Iowa,  114,  133  N.  W.  391,  holding  mere  fact  of  filing  of  schedule  with 
Tnterstate  Commerce  Conmiission  containing  limitation  of  liability  to 
agreed  valuation  unless  higher  rate  is  paid,  did  not  validate  contract 
limiting  liability  for  n^ligenee  in  violation  of  Code,  §2074;  Missouri 
etc.  Ry.  Co.  v.  New  Era  Milling  Co.,  79  Kan.  449,  100  Pac.  278,  allow- 
ing recovery  of  overcharges  on  interstate  shipment  in  action,  against 
carrier  in  State  courtj  where  action  is  based  on  common-law  principles, 
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not  upon  Interstate  Commerce  Act;  Illinois  Cent.  R.  B.  Co.  v.  Hender- 
son Elevator  Co.,  138  Ky.  225,  127  S.  W.  781,  782,  holding  shipper 
injured  through  carrier's  failure  to  post  schedule  by  contracting  for 
interstate  shipment  of  grain  in  reliance  upon  previous  schedule  may 
recover  in  common-law  action  in  State  court;  Burms  v.  Nevada-Cali- 
fomia-Oregon  Ry.,  38  Nev.  159,  145  Pac.  928,  8  N.  C.  C.  A.  780,  action 
for  breach  of  contract  to  furnish  special  interstate  train  may  be  main- 
tained in  State  eourt  without  previous  application  to  commission; 
N.  H.  Blitch  C6.  t.  Atlantic  Coast  Line  R.  R.  Co.,  87  S.  C.  115,  69 
S.  E.  17,  holding,  in  action  to  recover  overcharges  for  icing  refrigerator- 
ears,  there  is  no  presumption  that  rates  have  been  filed  and  published, 
as  required  by  Interstate  Commerce  Act,  in  absence  of  allegations  to 
that  effect,  so  as  to  defeat  jurisdiction  of  State  court;  Chicago  etc. 
Ry.  Co.  V.  Clements,  53  Tex.  Civ.  146,  62  Tex.  Civ.  165,  116  S.  W.  665, 
holding  liability  of  connecting  carrier  for  breach  of  common  law  or 
contractual  duty  as  to  property  received  for  interstate  shipment  is  not 
affected  by  act  to  regulate  commerce  as  amended  by  Hepburn  Act  of 
1906,  and  aotion  for  injuries  to  interstate  shipment  of  livestock  may 
be  maintained  in  State  court;  dissenting  opinion  in  Atlantic  Coast 
Line  R.  Co.  v.  Macon  Grocery  Co.,  166  Fed.  219,  220,  92  C.  C.  A.  114, 
majority  denying  jurisdiction  to  enjoin  filing  and  enforcement  of  inter- 
state rate  schedule  prior  to  determination  of  unreasonableness  by  com- 
mission. 

Provision  of  act  to  ngvlaie  commerce  of  1887,  section  9,  giving  person 
Injured  by  interstate  carrier  option  to  make  complaint  to  commission  or 
bzlng  snit  for  damages  in  Federal  court,  must  be  confined  to  redress  of 
sn<^  wrongs  as  can,  consistently  with  context  of  act,  be  redressed  by  courts 
without  previous  action  by  commission  and  does  not  imply  power  in  court 
to  detennlne,  primarily,  reasonableness  of  rates. 

Approved  in  Pennsylvania  R.  R.  Co.  v.  Puritan  Coal  Min.  Co.,  237 
U.  S.  130,  59  If.  Ed.  872,  35  Sup.  Ct.  484,  holding  action  for  damages 
is  maintainable  in  State  court  against  carrier  for  discrimination  in 
enforcing  its  rule  for  allotment  of  cars  without  previous  action  by 
commission  as  discrimination  is  not  result  of  applying  discriminatory 
rule;  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230  U.  S.  259, 
57  L.  £d.  1477,  33  Sup.  Ct.  916,  holding  court  has  no  jurisdiction  of 
action  to  recover  past  or  present  trackage  or  lateral  allowances,  alleged 
to  be  preferential,  in  absence  of  finding  by  commission  that  allowances 
are  unreasonable  and  operate  as  undue  preference;  Galveston  etc.  Ry. 
Co.  V.  Wallace,  223  U.  S.  489,  56  L.  Ed.  52%  32  Sup.  Ct.  205,  holding 
damages  caused  by  failure  to  deliver  goods  is  not  traceable  to  viola- 
tion of  act  to  r^^late  commerce  «nd  is  not  within  exclusive  jurisdic- 
tion of  Federal  District  or  Circuit  Courts  within  provision  of  sections 
8  and  9  of  that  act,  and  State  court  has  jurisdiction  of  action  for  dam- 
ages against  initial  carrier  for  failure  to  deliver  goods  of  interstate 
shipment;  Vermont  Marble  Co.  v.  National  Surety  Co.,  213  Fed.  435, 
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130  C.  C.  A.  66,  construing  provisions  of  act  of  1905  requiring  execu- 
tion of  bond  by  contractors  for  Federal  improvements;  National  Pole 
Co.  V.  Chicago  etc.  Ry.  Co.,  211  Fed.  69,  70,  127  C.  C.  A.  561,  com- 
mission on  complaint  of  other  shippers  having  declared  void  condition 
made  by  carrier  that  through  rates,  less  than  sum  of  locals,  could  only 
be  obtained  by  shipping  bill  specifying  ultimate  destination,  shipper, 
without  applying  to  commission^  could  maintain  action  to  recover 
difference  in  rates,  in  Federal  court,  as  authorized  by  section  9  of 
Interstate  Commerce  Act  of  1887;  Storm  Lake  Tub  etc.  Factory  v. 
Minneapolis  etc.  R.  Co.,  209  Fed.  900,  remanding  to  State  court  action 
for  damages  to  interstate  shipment  through  negligence  of  carrier  as 
not  being  suit  within  section  24,  Judicial  Code,  arising  under  act  to 
regulate  commerce,  of  which  Federal  District  Courts  have  exclusive 
jurisdiction;  Franklin  v.  Philadelphia  etc.  Ry.  Co.,  203  Fed.  138,  fact 
that  commission  has  made  finding  that  rate  is  excessive  in  proceeding 
by  shippers,  to  which  consignee  was  not  party,  does  not  give  court 
primary  jurisdiction  of  action  by  consignee  to  recover  overcharges; 
Jacoby  v.  Pennsylvania  R.  R.  Co.,  200  Fed.  188,  holding  Interstate 
Commerce  Commission  has  power  to  pass  upon  question  whether  method 
of  distribution  of  cars  in  time  of  shortage  is  discriminatory  and  to 
make  orders  for  reparation,  and  suit  is  properly  based  upon  award  of 
commission;  National  Pole  Co.  v.  Chicago  etc.  Ry.  Co.,  200  Fed.  187, 
188,  189,  finding  of  unreasonableness  of  rate  in  proceeding  by  another 
shipper  does  not  inure  to  benefit  of  shipper  so  as  to  relieve  him  from 
submitting  claim  to  commission  before  beginning  suit  in  Federal 
court;  American  Sugar  Refining  Co.  v.  Delaware  etc.  Ry.  Co.,  200  Fed. 
654,  holding  filed  rate  on  sugar  providing  for  allowances  for  carting  to 
refinery  is  not  contract  surviving  determination  by  commission  that  it 
constituted  rebate  and  order  requiring  carrier  to  desist  from  making 
same;  A.  J.  Phillips  Co.  v.  Grand  Trunk  Western  Ry.  Co.,  195  Fed. 
17,  19,  115  C.  C.  A.^  94,  holding  action  to  recover  reparation  for  ovep- 
chai^es  brought  nearly  three  years  after  award  by  commission  is 
barred  by  limitations;  Fidelity  Lumber  Co.  v.  Great  Northern  Ry.  Co., 
193  Fed.  928,  113  C.  C.  A.  552,  holding  commission's  award  of  repara- 
tion arising  from  re-establishment  of  rates  is  conclusive;  R.  J.  Darnell 
V.  Illinois  Cent.  R.  Co.,  190  Fed.  659,  holding  section  16  of  Act  of  1910 
amending  act  to  regulate  commerce  and  extending  jurisdiction  to  State 
courts  applies  only  to  awards  of  commission  not  complied  with,  and 
Federal  court  cannot  acquire  jurisdiction  by  removal  of  action  to 
recover  overcharges  of  which  State  court  had  no  jurisdiction;  Langdon 
V.  Pennsylvania  R.  Co.,  186  Fed.  240,  deferring  determination  of  juris- 
dictional question  until  after  passing  on  merits  in  action  for  damages 
for  discrimination  in  favor  of  other  coal  shippers;  Morrisdale  Coal 
Co.  V.  Pennsylvania  R.  Co.,  183  Fed.  932,  106  C.  C.  A.  269  (affirming 
176  Fed.  753),  holding  independent  right  of  action  in  court  without 
previous  ruling  of  commission  is  not  revived  by  fact  that  carrier  abol- 
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islied  rule  of  car  distribution  allied  to  be  discriminatory;  Columbus 
Iron  etc.  Co.  v.  Kanawha  etc.  Ry.  Co.,  171  Fed.  718,  719,  denying  juris- 
diction to  enjoin  filing  of  intei*state  rates  as  unreasonable  in  advance 
of  action  by  commission;  Atlantic  Coast  line  R.  Co.  v.  Macon  Grocery 
Co.,  166'  Fed.  213,  92  C.  C.  A.  114,  denying  jurisdiction  to  enjoin 
filing  or  enforcement  of  interstate  rate  schedule  prior  to  determination 
of  unreasonableness  by  commission;  Meeker  v.  Lehigh  Valley  R.  Co., 
162  Fed.  362,  holding  in  action  for  injuries  to  interstate  shipment  re- 
sulting from  combination  of  railroads,  averment  that  loss  resulted 
from  unlawful  rates  is  not  equivalent  to  averment  that  commission  has 
made  finding  of  unreasonableness  of  such  rates;  Olcovich  v.  Grand 
Trunk  Ry.  Co.,  20  Cal.  App.  352,  129  Pac.  292,  holding  action,  under 
section  20  of  Interstate  Commerce  Act  of  1906,  for  damages  to  inter- 
state shipment  is  not  action  for  violation  of  act,  and  is  not  within 
exclusive  jurisdiction  of  Federal  courts;  Southern  Pac.  Co.  v.  Cren- 
shaw, 5  Ga.  App.  683,  687,  63  S.  E.  869,  870,  holding  State  court  has 
jurisdiction  of  action  against  initial  carrier  for  loss  in  interstate  ship- 
ment under  amendment  of  1906  to  section  20  of  Interstate  Commerce 
Act;  St.  Louis  etc.  Ry.  Co.  v.  J.  S.  Patterson  Construction  Co.,  181 
Ind.  312,  104  N.  E.  514,  denying  jurisdiction  of  State  court  over  action 
to  recover  overcharges  on  interstate  shipment  involving  construction 
of  published  rate  and  reasonableness  thereof;  Pittsburg  etc.  Ry.  Co. 
V.  Mitchell,  175  Ind.  204,  91  N.  E.  739,  State  court  has  jurisdiction  of 
action  against  initial  carrier  for  delay  of  interstate  shipment  under 
provision  of  Act  of  1906,  §  20 ;  Coad  v.  Chicago  etc.  Ry.  Co.,  171  Iowa, 
751, 154  N.  W.  397,  allowing  recoveiy  in  State  court  of  amount  charged 
on  interstate  shipment  in  excess  of  filed  rates;  Robinson  v.  Baltimore 
etc.  R.  Co.,  64  W.  Va.  409,  63  S.  E.  325,  holding  shipper  cannot  main- 
tain action  in  State  court  to  recover  excess  of  unreasonable  freight 
rate  on  interstate  shipment,  where  rate  is  fixed  by  schedule,  in  absence 
of  determination  by  commission  that  rate  is  unreasonable,  and  court 
will  not  take  judicial  notice  of  such  determination  in  another  case; 
Siggins  V.  Chicago  etc.  Ry.  Co.,  153  Wis.  127,  140  N.  W.  1130,  holding 
Federal  courts  have  exclusive  jurisdiction,  under  section  9  of  Inter- 
state Commerce  Act  of  1887,  of  claim  for  overcharges  on  interstate 
shipment,  misrouted  by  initial  carrier,  notwithstanding  section  22  pro- 
vides for  saving  of  existing  remedies. 

Explained  in  dissenting  opinion  in  Mitchell  Coal  etc.  Co.  v.  Penn- 
sylvania R.  R.  Co.,  230  U.  S.  268,  269,  270,  277,  278,  279,  296,  303, 
57  L.  Ed.  1481,  1484,  1486,  1491,  33  Sup.  Ct.  916,  majority  holding 
court  has  no  jurisdiction  of  action  to  recover  either  past  or  present 
lateral  allowances  alleged  to  be  preferential  in  absence  of  finding  by 
commission  that  allowances  are  unreasonable  and  operate  as  undue 
preference. 

Distinguished  in  Langdon  v.  Pennsylvania  R.  Co.,  194  Fed.  491,  492, 
section  15  of  Interstate  Commerce  Act  of  1887,  as  amended  in  1906, 
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does  not  deprive  Circuit  Court  of  jurisdiction  under  section  9  of  origi- 
nal act  to  recover  damages  for  advantages  given  to  comi>etitor  by 
violation  of  published  rates;  Lyne  v.  Delaware  etc.  R.  Co.,  170  Fed. 
848,  849,  holding  shipper  may  maintain  action  for  damages,  under  sec- 
tion 9  of  Act  of  1887,  for  giving  of  preference  to  another  shipper  by 
allowing  cars  to  remain  on  terminal  tracks  without  payment  of  chaiges 
fixed  by  schedules. 

Provision  of  section  22  of  Interstate  Commerce  Act  of  1887  saving 
existing  remedies  cannot  In  reason  be  construed  as  continuing  in  shippers 
common-law  right,  the  continued  existence  of  which  would  be  absolutely 
inconsistent  with  the  inrovi«lons  of  the  act. 

Approved  in  Pennsylvania  R.  R.  Co.  v.  Puritan  Coal  Min.  Co.,  237 
U.  S.  130,  59  L.  Ed.  872,  35  Sup.  Ct.  484,  holding  action  for  damages 
is  maintainable  in  State  court  against  carrier  for  discrimination  in 
enforcing  its  rule  for  allotment  of  cars  without  previous  application 
to  commission,  where  discrimination  is  in  manner  of  enforcing  rule, 
not  in  promulgating  discriminatory  rule;  Morrisdale  Coal  Co.  v.  Penn- 
sylvania R.  Co.,  183  Fed.  933,  935,  106  C.  C.  A.  269  (affirming  176 
Fed.  754),  fact  that  carrier  abolished  rule  of  car  distribution  alleged 
discriminatory  does  not  give  shipper  independent  right  of  action  for 
damages  for  discrimination  without  determination  by  commission  that 
rule  is  discriminatory;  Houston  Coal  etc.  Co.  v.  Norfolk  etc.  Ry.  Co., 
171  Fed.  726,  denying  jurisdiction  to  enjoin  establishment  of  interstate 
rates  prior  to  action  by  commission;  Southern  Ry.  Co.  v.  Bennett,  17 
Ga.  App.  165,  86  S.  E.  419,  rights  and  remedies  conferred  by  existing 
State  laws  were  not  continued  in  force  by  proviso  to  section  20  of 
Carmack  Amendment  to  Hepburn  Act  of  1906,  and  action  for  dam^es 
to  interstate  shipment  based  on  provisions  of  Civil  Code  1910,  §  2752, 
cannot  be  maintained  against  last  of  several  connecting  carriers,  since 
remedy  against  initial  carrier  under  Carmack  Amendment  is  exclusive; 
Southern  Pac.  Co.  v.  Crenshaw,  5  Ga.  App.  682,  63  S.  E.  868,  holding 
State  court  has  jurisdiction  of  action  against  initial  carrier  for  loss 
in  interstate  shipment  under  amendment  of  1906  to  section  20  of  Inter- 
state Commerce  Act;  St.  Louis  etc.  R.  Co.  v.  Bilby,  35  Okl.  599,  130 
Pac.  1094,  holding  carrier  may  limit  liability  to  agreed  value  for  loss 
or  damage  to  interstate  shipment,  where  shipper  has  option  to  ship 
at  higher  rate  without  limitation  of  liability;  Sonman  Shaft  Coal  Co.  ▼. 
Pennsylvania  R.  Co.,  241  Pa.  489,  88  Atl.  747,  State  court  has  juria- 
diction  of  action  against  carrier  for  failure  to  furnish  sufficient  coal 
cars;  Du  Pre  v.  Columbia  etc.  R.  Co.,  98  S.  C.  471,  79  S.  E.  311, 
holding  proviso  to  section  20  of  Carmack  Amendment  of  1906  saying 
existing  rights  and  remedies  is  not  limited  to  those  existing  under  Fed- 
eral law,  and  consignee  is  not  deprived  of  right  to  penalty  for  failure 
of  terminal  carrier  to  pay  damages  or  to  inform  consignee  as  to  which 
carrier  caused  damage  under  provision  of  Civil  Code,  §2572;  Aldrich 
V.  Southern  Ry.  Co.,  95  S.  C.  433,  79  S.  E.  319,  holding  State  courts 
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have  jorisdietion  of  action  to  recover  damages  for  refusal  of  carrier 
to  transport  freight  at  interstate  rates  filed  with  commission;  Harda- 
way  V.  Sonthem  Ry.  Co.,  90  S.  C.  481^  Ann.  Oaa  191SD,  266,  73  S.  E. 
1022,  State  court  has  jurisdiction  of  action  by  shipper  to  recover  freight 
charge  collected  on  interstate  shipment  in  excess  of  rates  established 
by  filed  schedules  and  bill  of  lading;  Dayton  Coal  etc.  Co.  v.  Cincinnati 
etc.  Ry.  Co.,  134  Tenn.  226,  183  S.  W.  740,  denying  jurisdiction  of  State 
court  to  enjoin  action  in  Federal  court  for  freight  charge  in  accord- 
ance with  filed  schedules,  on  ground  of  contract  for  lower  rate;  Robin- 
son V.  Baltimore  etc.  R.  Co.,  64  W.  Va.  408,  63  S.  E.  324,  holding  ship- 
per cannot  maintain  action  in  State  court  to  recover  excess  of  unjust 
and  unreasonable  freight  rate  on  interstate  shipment,  where  rate  charged 
is  fixed  by  schedule,  in  absence  of  determination  by  commission  that 
rate  is  unreasonable  and  court  will  not  take  judicial  notice  of  such 
determination  in  another  case. 

Distinguished  in  Midland  Valley  R.  Co.  v.  Hoffman  Coal  Co.,  91 
Ark.  187,  120  S.  W.  382,  holding  suit  for  breach  of  contract  to  fur- 
nish ears  for  interstate  shipment  may  be  maintained  in  State  court. 

At  common  law  action  could  be  maintained  against  carrier  to  recover 
excess  over  reasonable  charge  and  where  on  receipt  of  goods  by  carrier, 
exorbitant  charge  Is  stated,  and  coerdvely  exacted  In  advance  or  at  com- 
pletion of  service,  action  may  be  maintained  to  recover  overcharge. 

Approved  in  Chapman  &  Dewey  Land  Co.  v.  Jonesboro  etc.  R.  Co., 
97  Ark.  307,  133  S.  W.  1121,  allowing  recovery  of  rate  paid  in  excess 
of  rate  established  by  State  sailroad  commission  on  intrastate  ship- 
ment; Pennington  &  Evans  v.  Douglas  etc.  Ry.  Co.,  3  Qa.  App.  679, 
680,  682,  60  S.  E.  490,  491,  492,  holding  provision  of  Steed  Act  of 
1905  conferring  power  upon  State  conmiission  to  pass  primarily  upon 
carrier's  failure  to  comply  with  its  duty  is  exclusive,  and  denying 
recovery  for  failure  to  furnish  cars  for  transportation  of  freight;  dis- 
senting opinion  in  E.  D.  Clough  A  Co.  v.  Boston  etc.  R.  R.,  77  N.  H. 
250,  Ann.  Oa«.  1916B,  1195,  90  Atl.  876,  majority  holding  on  rehearing 
that  Laws  1883,  e.  100,  §  17,  Laws  1889,  c.  5,  §  17,  and  Public  Stat- 
utes 1901,  0.  156,  §42,  providing  that  existing  rates  shall  not  be  in- 
creased on  roads  consolidated,  apply  to  aggregate  rates  for  all  freight 
and  passenger  traffic,  not  to  specific  rates  for  particular  commodities 
or  routes. 

Juiisdiction  of  State  court  of  action  to  recover  overcharge  for 
freight  in  interstate  shipment.    Note,  Ann.  Oaa.  1918D,  272. 

Power  of  State  court  to  pass  upon  interstate  rates.    Notes,  28 
L.  B.  A.  (K.  S.)  108;  Ann.  Oaa.  1916B,  1212. 

Whether  statute  takes  away  shipper's  common-law  right  of  action 
for  discrimination  by  carrier.    Note^  45  L.  B.  A.  (N.  8.)  618. 
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Intentate  Commerce  Act  of  1887  made  it  duty  of  canlen  Babject  to 
itB  proTiflloiu  to  charge  only  Just  and  reasonable  rates  and  to  that  end 
duty  was  Imposed  of  establishing  and  publishing  schedulzs;  it  forbade  mi- 
Jnst  preferences  and  discriminations  and  made  depaztore  ftom  rates 
an  offense  pnnishable  by  line  and  imprisonment,  or  both,  and  prohibitions 
of  snch  act  not  only  against  carriers,  bnt  against  shippers,  or  persons  pro- 
ducing discriminations  or  preferences  which  act  forbade. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Maxwell,  237  U.  S.  97, 
L.  R.  A.  1915E,  685,  59  L.  EcL  855,  35  Sup.  Ct.  494,  holding  passenger 
must  pay  filed  tariff  rates  for  indirect  route  taken,  notwithstanding 
agent's  misquotation  of  rates  and  fact  that  he  could  have  taken  direct 
route;  Chicago  etc.  R.  R.  Co.  v.  Kirby,  225  U.  S.  166,  Ann.  Gas.  1914A, 
501,  56  L.  Ed.  1038,  32  Sup.  Ct.  648,  holding  special  contract  to  expe- 
dite interstate  shipment  at  regn^lar  rates,  where  there  is  no  published 
rate  for  such  special  service,  is  void  as  violation  of  Elkins  Act  of 
1903  amending  Interstate  Commerce  Act  of  1887;  Atchison  etc.  Ry. 
Co.  V.  Kinkade,  203  Fed.  166,  Federal  court  has  jurisdiction,  under 
Judicial  Code,  §  24,  par.  8,  of  action  by  railroad  against  shipper  to 
recover  difference  between  contract  rate  paid  and  published  rate;  Russe 
V.  Interstate  Commerce  Commission,  193  Fed.  681,  holding  commission 
upon  finding  rates  are  unreasonable  and  awarding  reparation  must 
allow  overcharges  not  barred  by  limitations  of  act  of  1887  as  amended 
in  1906,  and  denial  of  reparation  for  overcharges  preceding  time  of 
filing  complaint  on  ground  of  laches  is  error;  Chicago  etc.  R.  Co.  v. 
Feintuch,  191  Fed.  484,  112  C.  G.  A.  126,  commission  may  order 
reparation  to  shipper  charged  rate  in  excess  of  published  rate,  as  well 
as  in  case  where  charges  are  unreasonable;  Louisville  etc.  R.  Co.  v. 
Dickerson,  191  Fed.  710,  112  C.  C.  A.  296,  under  Interstate  Commerce 
Act  of  1887  as  amended  in  1906  stipulation  in  bill  of  lading  for  rate 
greater  than  published  rate  for  interstate  shipment,^  is  void;  Baltimore 
&  O.  R.  Co.  v.  Hamburger,  155  Fed.  852,  carrier  cannot  maintain  suit 
to  enjoin  transfer  of  ticket  nontransferable  by  its  provisions,  where 
schedule  does  not  show  such  limitation;  Central  of  Georgia  Ry.  Co. 
V.  Birmingham  Sand  etc.  Co.,  9  Ala.  App.  424,  64  South.  204,  allowing 
recovery  by  carrier  of  difference  between  rate  specified  in  bill  of  lading 
for  interstate  shipment  and  filed  rate;  Brown  v.  Philadelphia  etc. 
R.  R.  Co.,  36  App.  D.  C.  226,  82  L.  R.  A.  (N.  S.)  189,  holding  in  action 
by  consignee  against  carrier  for  conversion  of  goods,  tender  of  correct 
charge  discharges  lien,  and  possession  of  goods  thereafter  is  wrongful; 
Southern  Express  Co.  v.  Fant  Fish  Co.,  12  Ga.  App.  451,  78  S.  E. 
199,  holding  carrier  cannot  recover  for  re-icing  of  interstate  shipment 
of  fish  delayed  in  shipment,  where  consignee  has  ordered  such  ship- 
ments not  to  be  re-iced,  and  service  is  not  required  by  law;  Wabash 
R.  Co.  V.  Priddy,  179  Ind.  491,  101  N.  E.  727,  holding  joint  or  local 
rates  applicable  to  through  shipment,  filed  with  Interstate  Commerce 
Commission  are  binding,  and  contract  to  give  shipper  lesser  of  two 
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rates,  void  under  Commerce  Act,  does  not  release  carrier  from  its  obli* 
gations  as  common  carrier;  Baltimore  etc.  Ry.  Co.  v.  New  Albany  Box 
etc«  Co.,  48  Ind.  App.  655,  94  N.  E.  909,  carrier  may  recover  difference 
between  rate  established  by  filed  schedule  for  interstate  shipments  and 
rate  paid  by  shipper  under  contract  with  carrier's  agent;  City  School 
Corporation  of  Evansville  v.  Hickman,  47  Ind.  App.  506,  94  N.  E.  831, 
allowing  recovery  of  minimum  statutory  wages  by  teacher  contracting 
to  teach  for  less;  Christl  v.  Missouri  Pac.  Ry.  Co.,  92  Kan.  582,  141 
Pac.  588,  holding  filing  and  publication  of  rate  is  notice  to  shipper, 
and  carrier's  liability  in  action  for  loss  is  determined  by  limitation  of 
liability  in  filed  schedule;  Schenberger  v.  Union  Pac.  R.  Co.,  84  Kan. 
81,  38  L.  R.  A.  (N.  8.)  891,  113  Pac.  434,  denying  recovery  of  addi- 
tional charge  on  interstate  shipment  of  wheat  collected  by  carrier, 
which  was  regular  tariff  on  file,  where  agent  misquoted  rate  and 
shipper  fixed  price  of  wheat  on  that  basis;  Chesapeake  etc.  Ry.  Co.  v. 
Morton,  143  Ky.  202,  136  S.  W.  159,  denying  recovery  of  transfer 
charge  collected  by  local  bridge  company  between  railroads  having  no 
physical  connection,  where  chaise  was  borne  by  connecting  carrier  and 
was  not  collected  in  addition  to  scheduled  rates;  St.  Paul  Book  etc. 
Co.  V.  St.  Paul  Gaslight  Co.,  130  Minn.  76,  Ann.  Oas.  1916B/286,  153 
N.  W.  265,  refusing  to  enjoin  enforcement  of  schedule  of  rates  adopt< 
ing  maximum  price  authorized  by  city  council,  which  was  in  excess  of 
contract  rate;  Gulf  etc.  R.  Co.  v.  Laurel  Cotton  Mills,  91  Miss.  194, 
45  South.  985,  in  suit  against. railroad  for  breach  of  contract  for  rates 
from  factory  to  competitive  points,  defense  that  rates  are  lower  than 
published  rates  and  contract  is  in  violation  of  act  to  regulate  com- 
merce is  sufficient;  Haurigan  v.  Chicago  etc.  Ry.  Co.,  80  Neb.  143, 
16  Ajul  Oat.  450,  117  N.  W.  102,  holding  void  under  State  statute 
contract  for  shipment  at  rate  less  than  that  charged  to  others;  Read 
&  Davis  V.  Central  Vermont  Ry.,  76  N.  H.  556,  86  Atl.  162,  where 
carrier  ships  lumber  to  wrong*  destination  and  reships,  shipper  may 
recover  excess  charges  in  State  court;  Virginia-Carolina  Peanut  Co. 
V.  Atlantic  etc.  R.  Co.,  166  N.  C.  67,  71,  73,  82  S.  E.  3,  4,  5,  holding 
filing  of  new  schedule  without  publication  is  insufficient,  and  allowing 
recovery  of  amount  collected  in  excess  of  contract  rate  on  interstate 
shipment;  Atchison  etc.  Ry.  Co.  v.  Bell,  31  Okl.  243,  88  L.  R.  A.  (N.  8.) 
S61,  120  Pac.  989,  holding  contract  of  shipper  with  initial  carrier  to 
pay  through  rate  less  than  sum  of  combined  rates  of  two  carriers  is 
void,  aad  denying  recovery  by  consignee  of  freight  charges  paid  to 
delivering  carrier  in  accordance  with  filed  tariff;  Central  R.  Co.  v. 
Mauser,  241  Pa.  607,  49  L.  R.  A.  (N.  S.)  92,  88  Atl.  793,  allowing 
recovery  by  carrier  of  difference  between  contract  rate  and  rate  filed 
with  Interstate  Commerce  Commission;  Aldrich  v.  Southern  Ry.  Co., 
95  S.  C.  430,  79  S.  E.  318,  holding  State  courts  have  jurisdiction  of 
action  to  recover  damages  for  refusal  of  carrier  to  transport  freight 
at  interstate  rates  filed  with  commission;  Southern  Pac.  Co.  v.  Frye 
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ft  Brnhn^  82  Wash.  13,  143  Pac  164,  denying  recovery  in  action  by 
carrier  of  additional  freight  chaiges  for  interstate  shipment  of  sheep 
in  single-deck  cars,  where  shipper  ordered  double-deck  cars  and  carrier 
having  furnished  single-deck  cars  agreed  to  adjust  rates  on  basis  of 
charge  for  double-deck  cars;  Fisher  v.  Great  Northern  Ry.  Co.,  49 
Wash.  211,  95  Pac.  79,  holding  contract  for  through  rate,  including 
foreign  ocean  transportation,  enforceable,  although  proportion  of  such 
rate  from  port  of  entry  to  destination  is  less  than  rate  on  freight 
originating  at  such  port  of  entry  to  same  destination;  Harris  v.  Great 
Northern  Ry.  Co.,  48  Wash.  441,  96  Pac.  224,*  holding  where  pub- 
lished tariff  offers  two  rates,  one  with  limited  liability,  and  shipper 
makes  no  selection,  carrier  may  elect  which  rate  applies,  but  cannot 
wait  until  goods  are  destroyed  to  make  election;  dissenting  opinion  in 
St.  Louis  etc.  Ry.  Co.  v.  Spring  River  Stone  Co.,.  169  Mo.  App.  129, 
154  S.  W.  472,  majority  holding  consignee  ordering  fifty  thousand  pound 
capacity  cars  and  furnished  eighty  thousand  pound  capacity  cars  by 
carrier  must  pay  rate  on  latter;  dissenting  opinion  in  J.  M.  Pace  Mule 
Co.  V.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  242,  76  S.  E.  523,  majority 
holding  provision  of  section  20,  Interstate  Commerce  Act  of  1887,  as 
amended  in  1906,  does  not  deprive  shipper  of  right  of  action  for  full 
value  of  freight  injured,  notwithstanding  valuation  clause  in  bill  of 
lading;  dissenting  opinion  in  Fisher  v.  Great  Northern  Ry.  Co.,  49 
Wash.  214,  95  Pac.  80,  holding  contract  for  throu^  rate,  including 
foreign  ocean  transportation,  enforceable,  although  proportion  of  such 
rate  from  port  of  entry  to  destination  is  less  than  rate  on  freight 
originating  at  such  port  of  entry  and  carried  to  same  destination. 

Distinguished  in  Hooker  v.  Boston,  209  Mass.  603,  Ann.  Gas.  1912B, 
669,  95  N.  E.  947,  holding  filing  and  ])osting  of  schedule  containing 
limitation  of  liability  for  loss  of  passenger's  baggage  to  declared  value 
unless  greater  value  is  declared  and  higher  rate  paid  is  not  binding 
upon  passenger  having  no  knowledge  thereof,  in  absence  of  provision 
as  to  passenger's  baggage  in  Interstate  Commerce  Act. 

Validity  and  enforceability  of  contract  by  carrier  to  carry  goods 
at  discriminating  rate  fixed  by  mistake.  Note,  16  Ann.  Oas. 
465. 

Contracts  fixing  rates  other  than  those  established  in  accordance 
with  Interstate  Commerce  Act.    Note,  88  L.  R.  A.  (N.  S.)  356. 

Right  of  carrier  to  recover  difference  between  rate  chaxged  and 
proper  rate.    Note,  49  L.  R.  A.  (N.  8.)  94,  98. 

Interstate  Commerce  Oonunisslon  was  endowed  with  plenary  power  to 
supervise  conduct  of  carrleis,  to  investigate  their  affairs,  their  accounts, 
and  their  methods  of  dealing,  and  generally  to  enforce  the  provisions  of 
the  act;  power  was  conferred  upon  It  to  hear  complaints  concerning  viola- 
tions Of  the  act,  to  investigate,  and,  if  complaints  were  well  founded,  to 
direct  reparation  and  order  carrier  to  desist  from  such  Tlolation  In  future. 


/ 


901    TEXAS  ETC.  RY.  CO.  v.  ABILENE  C.  0.  CO.    204  U.  S.  426-448 

Approved  in  Pennsylvania  R.  R.  Co.  v.  United  States,  227  Fed.  915, 
enjoining  enforcement  of  order  of  Interstate  Commerce  Commission  re- 
quiring railroad  to  famish  tank-cars  for  oil  refinery,  where  railroad 
does  not  possess  such  cars;  Jacoby  v.  Pennsylvania  R.  R.  Co.,  200  Fed. 
994,  holding  Interstate  Commerce  Commission  has  power  to  pass  upon 
question  whether  method  of  distribution  of  cars  in  time  of  shortage 
is  discriminatory  and  to  make  orders  for  reparation,  and  suit  is  prop- 
erly based  upon  award  of  commission;  Interstate  Commerce  Com.  v. 
Harriman,  157  Fed.  437,  holding  Interstate  Commerce  Commission  has 
power  to  instigate  investigation  of  combinations  of  carriers  in  inter- 
state commerce;  dissenting  opinion  in  Harriman  v.  Interstate  Com- 
merce Commission,  211  U.  S.  428,  53  L.  Ed.  207,  29  Sup.  Ct.  115,  major- 
ity holding  commission  had  no  power  in  investigating  combinations  and 
eonsolidationa  of  railroads  engaged  in  interstate  commerce  to  compel 
director  who  is  witness  to  answer  questions  relating  to  purchase  of 
stock  in  other  roads  by  Union  Pacific  railroad. 

Wliea  commission  is  called  upon  by  individual  to  eonslder  reasonable- 
nen  of  rates  its  power  is  invoked  not  merely  to  aothoiise  departure  from 
rate  in  favor  of  individual,  but  to  compel  establishment  of  new  schedule 
applicable  to  alL 

Approved  in  Robinson  v.  Baltimore  etc.  R.  Co.,  64  W.  Va.  410,  63 
S.  E.  325,  holding  shipper  cannot  maintain  action  in  State  court  to 
recovet  excess  freight  rate  on  interstate  shipment  in  absence  of  deter- 
mination by  commission  that  rate  fixed  by  schedule  is  unreasonable, 
and  court  will  not  take  judicial  notice  of  such  determination  in  another 
case. 

Distinguished  in  Baer  Bros.  Mercantile  Co,  v.  Denver  etc  R.  R.  Co., 
233  U.  S.  486,  58  L.  Ed.  1060,  34  Sup.  Ct.  641,  holding  reparation  order 
is  not  void  because  it  does  not  establish  new  rate. 

Proviso  to  section  22  of  Act  to  regulate  commerce  saving  <iT*«««g  rem- 
edies cannot  be  construed  as  continuing  in  shippers  common-law  right  of 
action  inoonsisteut  with  provisions  of  act  and  shipper  seeking  reparation 
predicated  npon  unreasonableness  of  estaUiahed  rate  must  primarily  in- 
voke redress  through  Interstate  Oommerce  Oommission. 

Approved  in  Adams  Express  Co.  v.  Croninger,  226  U.  S.  507,  44 
L.  R.  A.  (N.  S.)  257,  57  L.  Ed.  320,  33  Sup.  Ct.  148,  construing  proviso 
of  Carmack  Amendment  to  section  20  of  Interstate  Commerce  Act  as 
preserving  to  holder  of  bill  of  lading  for  interstate  shipment  rights  or 
remedies  under  existing  Federal  law  at  time  of  action,  and  not  rights 
and  remedies  under  existing  State  laws.  , 

Miscellaneous.  Cited  in  Baer  Bros.  Mercantile  Co.  v.  Denver  etc. 
R.  R.  Co.,  233  U.  S.  480,  58  L.  Ed.  1056,  34  Sup.  Ct.  641,  in  statement 
of  case;  Delaware  etc.  R.  Co.  v.  Lyne,  193  Fed.  986,  113  C.  C.  A.  604, 
generally;  Norfolk  Cold  Storage  etc.  Co.  v.  Norfolk  etc.  Ry.  Co.,  160 
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Fed.  1022,  93  C.  C.  A.  672,  affirming  judgment  on  authority  of  principal 
case. 

204  n.  S.  449-452,  61  L.  Ed.  662,  27  Sup.  Ct.  358,  TEXAS  ft  PACIFIO  BT. 

CO.  Y.  CISCO  OIL  MILL. 

Filing  of  tariff  scbednle  witb  Interstate  Oommeice  CommiBBion  and 
f nmiBliing  of  copies  to  freight  oi&ces  causes  rates  therein  to  become  legally 
operative,  although  schedules  are  not  posted. 

Approved  in  Berwind- White  Coal  Min.  Co.  v.  Chicago  etc.  R.  R.  Co., 
235  U.  S.  375,  69  L.  Ed.  276.  35  Sup.  Ct.  131,  holding  that  filing  by 
carrier  of  book  of  demurrage  rules  of  car  service  association  with  state- 
ment as  to  what  demurrage  charges  would  be,  was  sufficient;  Kansas 
City  Southern  Ry.  Co.  v.  C.  H.  Albers  Commission  Co.,  223  U.  S.  594, 
56  L.  Ed.  567,  32  Sup.  Ct.  316,  holding  posting  of  schedules  as  required 
by  section  6  of  Interstate  Commerce  Act  is  not  essential  to  validity  of 
rates,  and  denying  recovery  of  excess  collected  over  special  contract 
rate,  where  rate  collected  was  established  local  rate,  applicable  under 
provisions  of  Commerce  Act  in  absence  of  filing  of  joint  rate;  United 
States  V.  Miller,  223  U.  S.  605,  56  L.  Ed.  570,  32  Sup.  Ct.  323,  holding 
in  prosecution  for  giving  of  rebates  in  violation  of  Interstate  Commerce 
Act  of  1906,  c.  3591,  that  posting  of  rates  is  not  essential  to  validity 
of  rates  filed ;  Atchison  etc.  Ry.  Co.  v.  Kinkade,  203  Fed.  166,  Federal 
court  has  jurisdiction  under  Judicial  Code,  §  24,  par.  8,  of  action  by  rail- 
road against  shipper  to  recover  difference  between  contract  rate  paid 
and  published  rate;  Wfokwim  Steel  Co.  v.  Now  York  Cent.  etc.  R.  Co., 
181  Fed.  319,  104  C.  C.  A.  504,  denying  jurisdiction  of  Circuit  Court  to 
enjoin  advance  in  freight  rate  pursuant  to  combination  to  discriminate 
against  shipper  without  previous  action  by  commission,  where  rates 
have  been  filed,  although  evidence  does  not  show  schedules  were  posted; 
Cleveland  etc.  Ry.  Co.  v.  Hayes,  181  Ind.  105,  102  N.  E.  41,  holding  in 
action  for  damages  to  interstate  shipment,  where  carrier  relied  upon 
contract  limiting  liability,  admission  of  evidence  that  shipper  was  not 
notified  of  existence  of  two  rates  over  objection  not  stating  specific 
grounds,  was  not  error,  although  shipper  was  bound  to  know  of  two 
rates;  Wabash  R.  Co.  v.  Priddy,  179  Ind.  496,  101  N.  E.  729,  holding 
Interstate  Commerce  Act  of  1887,  as  amended  in  1906  and  1910  super- 
sedes State  act  of  1905,  and  contract  limiting  liability  should  have 
been  admitted  in  evidence  in  action  for  injuries  to  interstate  shipment; 
Hermin^hausen  v.  Adams  Express  Co.,  167  Iowa,  233,  149  N.  W.  235, 
denying  recovery  of  overcharge  on  interstate  shipment  where  shipper 
was  required  to  pay  additional  charge  upon  arrival  of  shipment  which 
was  not  in  excess  of  published  rate,  although  rates  were  not  kept  posted 
as  required  by  Commerce  Act;  Louisville  etc.  R.  Co.  v.  Allen,  152  Ky. 
148,  150,  153  S.  W.  199,  200,  holding  fact  that  local  agents  fail  to  post 
schedules  of  interstate  rates  does  not  invalidate  rates,  and  allowing  re- 
covery by  carrier  of  amount  due  as  result  of  undercharge;  Young  ▼• 
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Duncan,  218  Mass.  352,  106  N.  E.  4,  upholding  provision  of  Workmen's 
Compensation  Act,  Statutes  1911,  c.  751,  p.  1,  §  5,  requiring  election  by 
employee  at  time  of  entering  employment  if  employee  desires  to  rely  on 
common-law  right;  Gulf  etc.  R.  Co.  v.  Laurel  Cotton  Mills,  91  Miss.  194, 
45  South.  985,  reversing  judgment  overruling  demurrer  to  defense  that 
contract  rates  were  lower  than  published  schedules  and  void,  in  suit  for 
breach  of  contract  establishing  rates  from  factory  to  competitive  points ; 
Hunter  v.  St.  Louis  etc.  R.  Co.,  167  Mo.  App.  631,  634,  150  S.  W.  735j 
736,  holding  in  suit  to  recover  excess  charge  on  interstate  shipment, 
carrier  to  prove  establishing  of  rate  for  particular  station  must  show 
that  printed  schedule  had  been  furnished  to  that  station;  Haurigan  v. 
Chicago  etc.  Ry.  Co.,  80  Neb.  143,  16  AnxL  Cm.  450,  117  N.  W.  102, 
holding  void  under  State  statute  contract  for  shipping  merchandise  at 
less  rate  than  that  charged  to  others;  Burlington  Lumber  Co.  v.  South- 
em  Ry.  Co.,  152  N.  C.  72,  67  S.  E.  168,  holding  in  action  a?ainst  carrier 
for  failure  to  receive  and  transport  interstate  shipment,  filing  and  pub- 
lishing of  rates  by  carrier  is  presumed  and  burden  is  not  upon  plaintiff 
to  prove  rate  has  been  filed;  Fisher  v.  Great  Northern  Ry.  Co.,  49  Wash. 
211,  95  Pac.  79,  holding  contract  for  through  rate  including  foreign 
ocean  transportation  is  enforceable,  although  proportion  of  such  rate 
from  port  of  entry  to  destination  is  less  than  on  freight  originating  at 
such  port  of  entry  and  carried  to  same  destination;  dissenting  opinion 
in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  156,  Aim.  Oas.  1915D,  598, 
L.  E.  A.  1915B,  450,  58  L.  Ed.  893,  34  Sup.  Ct.  526,  majority  holding 
provision  in  tariff  schedule  requiring  passenger  to  declare  value  of  bag- 
gage and  pay  higher  rate  for  unlimited  liability  is  regulation  within 
meaning  pf  sections  6  and  22  of  Interstate  Commerce  Act  and  is  suffi- 
cient to  give  shipper  notice  of  limitation;  dissenting  opinion  in  St. 
Louis  etc.  Ry.  Co.  v.  Spring  River  Stone  Co.,  169  Mo.  App.  122,  126, 
154  S.  W.  470,  471,  majority  holding  consignee  ordering  fifty  thousand 
pound  capacity  cars  and  furnished  eighty  thousand  pound  capacity  cars 
by  carrier  must  pay  rate  on  latter,  irrespective  of  whether  rates  were 
posted;  Mott  Store  Co.  v.  St.  Louis  etc.  Ry.  Co.,  184  Mo.  App.  53,  168 
S.  W.  323,  arguendo. 

Distinguished  in  Hooker  v.  Boston,  209  Mass.  603,  Ann.  Oaa.  1912B, 
669,  95  N.  E.  946,  947,  holding  filing  and  posting  of  schedule  contain- 
ing limitation  of  liability  for  loss  of  passenger's  baggage  to  declared 
value  unless  greater  value  is  declared  and  higher  rate  paid  is  not  bind- 
ing upon  passenger  having  no  knowledge  thereof,  in  absence  of  pro- 
vision as  to  passenger's  baggage  in  Interstate  Commerce  Act;  Drey  & 
Kahn  Glass  Co.  v.  Missouri  Pac.  Ry.  Co.,  156  Mo.  App.  184,  136  S.  W. 
759,  holding  that  filing  and  posting  schedules  of  interstate  rates  does 
not  charge  shipper  with  constructive  knowledge  of  rates  so  as  to  pre- 
clude shipper  from  recovering  actual  value  in  absence  of  special  con- 
tract limiting  liability. 
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Beqnlrement  of  Act  to  Bognlato  Oommerce,  MCtton  6,  tliat  schednlo 
should  bo  poftod  is  not  oondition  procoOent  to  ostaUiBlimoiit  and  patting 
in  f orco  of  tariff  ratos. 

Approved  in  Mifisouri  etc.  Ry.  Go.  y.  New  Era  Milling  Co.,  80  Kan. 
144,  145,  101  Pac.  1013,  following  rule;  Northern  Alabama  Ry.  Co.  v. 
Wilson  Mercantile  Co.,  9  Ala.  App.  272,  63  South.  35,  and  Central  of 
Georgia  Ry.  Co.  v.  Birmingham  Sand  etc.  Co.,  9  Ala.  App.  425,  427,  64 
South.  204,  205,  both  allowing  recovery  by:^earrier  of  difference  between 
rate  specified  in  bill  of  lading  for  intersibte  shipment  and  filed  rate, 
regardless  of  whether  rate  was  x>osted;  Louisville  etc.  R.  Co.  i^  Mc- 
Mullan,  5  Ala.  App.  670,  59  South.  685,  failure  to  show  posting  of  rates 
does  not  prejudice  plaintiff's  case  in  action  by  carrier  against  consignee 
to  recover  difference  between  rate  charged  and  published  rate;  Balti- 
more etc.  Ry.  Co.  v.  New  Albany  Box  etc.  Co.,  48  Ind.  App.  652,  94  N.  E. 
908,  carrier  may  recover  difference  between  filed  rate  on  interstate  ship- 
ment and  that  paid  by  shipper  under  contract  with  carrier's  agent, 
although  rate  is  not  posted  as  required  by  Commerce  Act;  Mires  v.  St. 
Louis  etc.  R.  Co.,  134  Mo.  App.  391,  114  8.  W.  1056,  denying  recovery 
of  value  of  livestock  lost  in  interstate  shipment  on  limited  liability 
contract  reciting  consideration  of  reduced  freight  rate,  even  though 
tariff  sheets  were  noi  posted;  VirginiarCarolina  Peanut  Co.  v.  Atlantic 
etc.  R.  Co.,  166  N.  C.  68,  82  8.  £.  3,  holding  filing  of  new  schedule  with- 
out publication  is  insufficient,  and  allowing  recovery  of  amount  c<^lected 
in  excess  of  contract  rate  on  interstate  shipment;  Donovan  v.  WeHs, 
Fargo  ft  Co.,  265  Mo.  309,  177  S.  W.  845,  arguendo. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Clements,  53  Tex.  Civ.  146, 
62  Tex.  Civ.  155,  115  S.  W.  665,  holding  liability  of  connecting  carrier 
for  breach  of  common  law  or  contractual  duty  as  to  property  received 
for  interstate  shipment  is  not  affected  by  act  to  regulate  commerce  as 
amended  by  Hepburn  Act  of  1906,  and  action  for  injuries  to  interstate 
shipment  may  be  brought  in  State  court 

Quaere,  whether  by  failure  to  post  established  schedale  carrier  became 
subject  to  penalties  provided  in  act  to  regulate  commerce,  or  whether  ship- 
per, If  damaged  by  such  omission,  has  right  to  recover  on  that  ground 
alone. 

Distinguished  in  St.  Louis  Southwestern  Ry.  Co.  v.  Lewellen  Bros., 
192  Fed.  542,  543,  113  C.  C.  A.  414,  allowing  recovery  of  overcharge  on 
interstate  shipment,  where  carrier  failed  to  post  rate,  and  shipment 
could  have  been  made  for  less  on  competitive  line;  Illinois  Cent.  R.  Co. 
V.  Henderson  Elevator  Co.,  138  Ky.  229,  127  S.  W.  782,  allowing  re- 
covery by  shipper  injured  through  carrier's  failure  to  post  schedules 
by  relying  on  previous  schedule  in  contracting  for  interstate  shipment 
of  grain. 

Constitutionality  of  eompensation  acts.    Note,  7  N.  0.  0.  A.  560. 
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Miscellaneous.  Cited  in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R. 
Co.,  230  U.  S.  258,  57  L.  EdL  1477,  33  Sup.  Ct.  916,  holding  court  has 
no  jurisdiction  of  action  to  recover  past  or  present  lateral  allowances, 
all^^  to  be  preferential,  in  absence  of  finding  by  commission  that 
allowances  are  unreasonable  and  operate  as  preference;  Southern  Ry. 
Co.  V.  Moore,  133  Ga.  818,  26  L.  R.  A.  (N.  S.)  851,  67  S.  £.  90,  holding 
shipper  is  not  precluded  from  maintaining  action  for  damages  for  failure 
of  carrier  to  furnish  cars  by  act  of  1905  providing  that  State  railroad 
commission  may  prescribe  rule  for  distribution  of  cars;  Pennington 
&  Evans  v.  Douglas  etc.  Ry.  Co.,  3  G#.  App.  679,  60  S.  £.  490,  hold- 
ing^ provision  of  Steed  Act  of  1905  conf eixing  power  upon  State  com- 
mission to  pass  primarily  upon  carrier  %  failure  to  comply  with  its  duty 
is  exclusive,  and  denying  recovery  for  failure  to  furnish  cars;  Missouri 
ete.  Ry.  Co.  v.  New  Era  Milling  Co.,  80  Kan.  144,  101  Pao.  1013,  deny- 
ing recovery  by  shipper  of  excess  freight  charges,  allied  unjust  and 
unreasonable,  where  rate  collected  on  interstate  shipment  is  filed  rate, 
and  no  application  for  relief  has  been  made  to  Interstate  Commerce 
Commission. 

204  17.  8.  45^-468,  61  Xh  Bd.  664,  27  8up.  Ot  466,  AMBBIOAK  B.  R.  00.  ▼. 
OA8TBO. 

Provision  of  section  84  of  Act  of  1000  that  regular  tenns  of  court  diall 
be  beld  In  San  Juan  and  Ponce,  and  special  terms  at  Mayaguas  at  stated 
times,  as  judge  deems  expedient,  la  Intended  to  anthorlae  holding  of  ses- 
sions of  court  at  Mt^aragnei  at  times  to  be  specially  dertgitated  by  Judge, 
and  woid  ''special"  la  not  used  In  contradistinction  to  xegnlar  term  within 
purview  of  Revised  Statutes,  section  670. 

Approved  in  American  Railroad  Co.  of  Porto  Rico  v.  Castro,  206 
U.  S.  560,  61  L.  Ed.  1187,  following  rule;  Romeu  v.  Todd,  206  U.  S. 
370,  61  L.  Ed.  1098,  27  Sup.  Ct.  724,  holding  under  section  34  of  For- 
aker  Act  of  1900  constructive  notice  resulting  from  equity  suit  to  en- 
force judgment  upon  real  property,  pending  in  District  Court  of  Porto 
Rico,  is  not  operative  against  innocent  purchasers  without  cautionary 
notice  required  by  local  law. 

Contention  term  of  District  Court  of  United  States  for  Porto  Rico  held 
at  ICayagues  under  authority  of  section  84  of  Act  of  1900,  Is  a  "spedar* 
In  contradistinction  from  ''regular"  term,  within  Revised  Statutes,  section 
670,  Is  too  frivolous  to  sustain  writ  of  error  from  Supreme  Court 

Approved  in  Municipality  of  Ponce,  v.  Roman  Catholic  Apostolic 
Church  in  Porto  Rico,  210  U.  S.  307,  52  L.  Ed.  1073,  28  Sup.  Ct.  737, 
upholding  act  of  1904,  of  assembly  of  Porto  Rico  conferring  original 
jurisdiction  upon  Supreme  Court  of  Porto  Rico  for  trial  and  adjudica- 
tion of  certain  property  claimed  by  Roman  Catholic  church  in  Porto 
Rico;  Kent  v.  Porto  Rico,  207  U.  S.  114,  116,  52  L.  Ed.  127,  28  Sup.  Ct. 
55,  holding  eontention  that  local  law  of  Porto  Rico  of  1904  ehanging 
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boundaries  of  judicial  districts  is  void  as  conflicting  with  section  33  of 
Act  of  1900,  so  that  no  District  Courts  have  existed  since  that  time 
presents  formal  Federal  question,  but  it  is  frivolous,  and  dismissing 
writ  of  error  to  review  judgment  of  Supreme  Court  of  Porto  Rico  under 
section  35  of  Act  of  1900. 

204  XT.  8.  458-470,  51  !•.  Ed.  666,  27  Sup.  Ot.  346,  McBAT  Y.  KALYTON. 

Wliere  Immunity  from  suit  in  State  court  under  Federal  laws  Is  first 
claimed  on  petition  for  rehearing,  but  question  is  necessarily  inyolTed  and 
is  decided  adversely  by  State  court,  Federal  Supreme  Court  bas  Jurisdiction. 

Approved  in  Grannis  v.  Ordean,  234  U.  S.  392,  58  L.  Ed.  1368,  34 
Sup.  Ct.  779,  where  Federal  right  is  not  infringed  by  decision  of  State 
trial  court  holding  decree  in  partition  suit  void  for  insufficiency  of 
notice,  but  decision  of  State  Supreme  Court  upholding  notice  runs 
counter  to  alleged  Federal  right  and  petition  for  reargument  based 
upon  denial  of  such  right  is  overruled,  Federal  Supreme  Court  has 
jurisdiction  to  review;  Smithsonian  Institution  v.  St.  John,  214  U.  S. 
27,  53  L.  Ed.  897,  29  Sup.  Ct.  601,  dismissing  writ  of  error  to  review 
judgment  of  State  court,  where  affidavit  in  support  of  petition  for  re- 
hearing states  Federal  question  was  set  up  by  brief  of  counsel  and  oral 
argument,  and  Court  of  Appeals  denies  petition  with  statement  that  no 
Federal  question  was  raised. 

Prior  to  act  of  Congress  of  18M  controversiea  InTolrlng  determinatlou 
of  title  and  incidentally  of  right  to  possession  of  Indian  allotments  during 
trust  period  were  not  primarily  cognisable  in  any  court,  State  or  Federal, 
and  act  of  1894  d^egating  to  Federal  Olrcoit  Ckmrts  power  to  determine 
such  questions  cannot  be  construed  as  oonfening  jurisdiction  upon  State 
courts  to  determine  such  questions. 

Approved  in  Pel-Ata-Takot  v.  United  States,  188  Fed.  388,  Bond  v. 
United  States,  181  Fed.  616,  and  Hallowell  v.  Commons,  239  U.  S.  508, 
60  L.  Ed.  410,  36  Sup.  Ct.  203  (affirming  210  Fed.  798,  127  C.  C.  A. 
343),  all  holding  act  of  1910  repeals  act  of  1901  and  confers  upon 
Secretary  of  Interior  final  and  conclusive  power  to  ascertain  legal  heirs 
of  Indian  allottee  dying  during  trust  period,  and  applies  to  pending 
litigation  depriving  Federal  court  of  power  to  detennine  heirs  under 
act  of  1901 ;  United  States  v.  Pelican,  232  U.  S.  447,  58  L.  Ed.  678,  34 
Sup.  Ct.  396,  crime  committed  against  Indian  allottee  upon  Indian  allot- 
ment wltiiin  trust  period  is  punishable  under  Federal  laws  and  is  within 
jurisdiction  of  Federal  courts ;' Tiger  v.  Western  Investment  Co.,  221 
U.  S.  312,  55  L.  Ed.  748,  31  Sup.  Ct.  578,  upholding  act  of  1906  con- 
tinuing restrictions  upon  alienation  of  lands  of  full-blood  Creek  Indians 
by  requiring  approval  of  Secretary  of  Interior  to  conveyances,  as 
applied  to  conveyance  by  Indian  who  is  citizen ;  United  States  v.  Sutton, 
215  U.  S.  296,  54  L.  Ed.  202,  30  Sup.  Ct.  116,  holding  act  of  1897  pro- 
hibiting introduction  of  liquor  into  Indian  country  applies  to  Yakima 
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reservation  after  passage  of  Washington  Enabling  Axst,  and  to  intro- 
duction of  liquor  upon  lands  allotted  in  severalty  during  trust  period; 
United  States  v.  Pearson,  231  Fed.  278,  citizenship  conferred  on  Indian 
allottees  by  act  of  1887  does  not  withdraw  them  from  control  of  gov- 
ernment, and  farm  implements  and  livestock  issued  to  them  during  trust 
period  are  not  subject  to  State  taxation;  Hosier  v.  United  States,  198 
Fed.  58, 117  GL  C.  A.  162,  sale  of  liquor  to  Indian  allottee  who  is  citizen 
in  that  part  of  Oklahoma  which  was  part  of  Indian  territory  is  violation 
of  act  of  1897;  United  States  v.  United  States  Express  Co.,  180  Fed. 
1016,  holding  act  of  1897  prohibiting  introduction  of  liquor  into  Indian 
country  is  not  applicable  to  that  part  of  Oklahoma  which  was  formerly 
Indian  territory  and  granting  mandamus  to  compel  express  company  to 
transport  and  deliver  interstate  shipment  of  liquor;  Young  v.  United 
States,  176  Fed.  614,  holding  District  Courts  of  territory  of  Oklahoma 
have  jurisdiction  under  acts  of  1894'  and  1901  of  suits  to  establish  rights 
of  Indians  to  allotments;  United  States  v.  Hall,  171  Fed.  217,  denying 
jurisdiction  of  Federal  courts  of  prosecution  of  Indians  for  violation 
of  act  of  1897  prohibiting  introduction  of  liquor  into  Indian  country; 
where  Indian  allottees  are  citizens  and  Oneida  reservation  occupied 
chiefly  by  white  men  is  oi^nized  into  two  townships;  Rainbow  v. 
Young,  161  Fed.  837,  88  C.  C.  A.  653,  holding  policemen  on  Indian 
reservation  have  authority  under  Rev.  Stats.,  §§  441,  463,  2058,  2149,  to 
remove  collectors  from  reservation  on  days  when  payments  are  being 
made  to  Indians,  although  reservation  is  within  State  and  Indians  are 
citizens  under  act  of  1887 ;  Parr  v.  United  States,  153  Fed.  463,  holding 
judgment  of  State  court,  which  is  without  jurisdiction  to  determine 
heirs  of  Indian  allottee,  during  trust  period,  does  not  operate  as  es- 
toppel to  suit  in  Federal  court  by  heirs  of  allottee  against  husband  of 
allottee  claiming  curtesy  in  lands  of  wife;  Holmes  v.  Praun,  130  Minn. 
491,  153  N.  W.  953,  denying  jurisdiction  of  State  probate  court  to  de- 
termine heirs  of  Indian  allottee  dying  before  issuance  of  trust  patent 
and  before  approval  of  allotment ;  Smith  v.  Mosgrove,  51  Or,  496,  94  Pac. 
971,  Indian  allottee  may  recover  damages  in  State  court  from  tres- 
passer during  trust  period. 

Distinguished  in  Smith  v.  Smith,  140  Wis.  601,  123  N.  W.  147,  State 
court  has  jurisdiction  to  determine  heirship  to  Indian  allotment  where 
parties  by  mutual  consent  submit  question  to  State  court. 

Indians  as  subject  to  State  regulation.    Note,  13  Ann.  Gas.  193. 

Amendment  of  1901  to  act  of  1884  requiring  that  in  suits  respecting 
Indian  allotments  authorized  to  be  brought  in  CirculV  Oourts  of  United 
States,  paities  shall  be  claimant  as  plaintiff  and  United  States  as  defend- 
ant, demonstrates  conception  of  Congress  that  United  States  continues  as 
trustee  to  have  active  interest  in  proper  disposition  of  allotted  Indian  lands. 

Approved  in  Heckman  v.  United  States,  224  U.  S.  441,  56  L.  Ed.  831, 
82  Sup.  Ct.  424|  holding  government  may  maintain  suit  to  cancel  patent 
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to  Indian  lands  conveyed  in  violation  of  restrictions  upon  alienation, 
althoogh  it  has  no  pecuniary  interest  therein,  and  upholding  provisions 
of  act  of  1908  making  appropriations  for  expenses  of  such  suits ;  United 
States  y.  Rundell,  181  Fed.  889,  holding  United  States  may  maintain 
suit  to  set  aside  conveyance  of  Indian  allotment  made  by  heirs  of  Indian 
dying  intestate  in  violation  of  restriction  upon  alienation  without  join- 
ing heirs  as  parties ;  United  States  v.  Allen,  179  Fed.  18,  103  C.  C.  A.  1, 
holding  United  States  may  maintain  suit  to  set  aside  conveyances  of 
Indian  allotments  made  in  violation  of  restrictions  upon  alienation,  and 
to  such  suit  Indian  allottee  is  not  indispensable  party ;  Potter  v.  Engler, 
130  Minn.  512,  153  N.  W.  1081,  United  States  is  indispensable  party  to 
suit  to  enjoin  removal  of  standing  timber  from  Indian  lands  of  United 
States  by  purchaser  of  timber  under  act  of  Congress  for  benefit  of 
Indians. 

Distinguished  in  Little  Bill  v.  Swanson,  64  Wash.  660,  117  Pac.  485, 

.holding  United  States  is  not  necessary  party  to  proceeding  to  determine 

heirship  to  land  patented  to  Indian  to  which  United  States  did  not 

retain  title,  and  judgment  of  State  court  determining  heirship  is  res 

ad  judicata  in  action  by  Indian,  claiming  to  be  heir,  to  recover  land. 

Miscellaneous.  Cited  in  Couture  y.  United  States,  207  U.  S.  582,  52 
L.  Ed.  360,  28  Sup.  Ct.  259,  affirming  on  authority  of  principal  case. 

204  n.  S.  470-477,  61  L.  Ed.  671,  27  Sap.  Ot.  343,  8EB&A  ▼.  MOBTIOA. 

Guaranties  which  Oongreas  has  extended  to  the  Philippine  Islands  are 
to  he  interpreted  as  meaning  what  like  proviBions  of  Federal  Oonstitutlon 
meant  at  time  Congress  made  them  applicable  to  Philippine  Islands. 

Approved  in  Weems  v.  United  States,  217  U.  S.  367,  19  Ann.  Gafl. 
706,  64  L.  Ed.  798,  30  Sup.  Ct.  544,  holding  section  56  of  Penal  Code 
of  Philippine  Islands  void  as  in  conflict  with  provision  of  Philippine 
bill  of  rights  prohibiting  cruel  and  unusual  punishments. 

Persons  capable  of  committing  crime  of  adultery.  Note,  16  Aim. 
Gas.  315. 

Construction  and  effect  of  provisions  requiring  adultery  prosecu- 
tion to  be  upon  complaint  of  husband  or  wife.  *  Note,  19  L.  B.  A. 
(N.  S.)  786. 

204  XT.  S.  478-488,  61  L.  Ed.  576,  27  Sup.  Ot.  329,  laLEHABT  ▼.  laLEHABT. 

In  pursuance  of  general  comity  existing  between  States,  trust  permitted 
by  laws  of  District  of  Columbia  in  favor  of  cemetery  association  incorpo- 
rated within  district  will  be  sustained  in  favor  of  cemetery  corporation  of 
another  State  having  similar  laws. 

Approved  in  Shaw  v.  Goebel  Brewing  Co.,  202  Fed.  411,  46  L.  R.  A. 
(N.  S.)  1090,  120  C.  C.  A.  470,  person  accepting  assignnv^nt  of  stock 
in  British  corporation  organized  under  Companies'  Act  of  Great  Britain 
is  charged  with  notice  of  section  35  of  such  act  authorizing  courts 
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by  stuninary  proceedings  to  change  register  of  members  without  pro- 
duction of  certificates,  notwithstanding  certificate  recites  that  no  trans- 
fer  can  be  made  without  production  of  certificate. 

.  When  equitable  conversion  takes  place  under  will  directing  sale  of 
land  at  future  time.    Note,  17  Ann.  Gas.  643. 

Time  of  equitable  conversion  under  direction  in  will  to  sell  realty 
which  postpones  sale.    Note,  20  L.  R.  A.  (N.  S.)  67. 

Testamentary  provision  for  monument  or  care  of  tomb,  etc.  Note, 
1  B.  B.  0.  989,  941,  942,  948. 

Allowance  of  costs  and  counsel  fees  to  unsuccessful  party  in  action 
to  construe  will.    Note,  Aim.  Gaa.  19150,  716. 

2M  XT.  8.  489-503,  51  L.  Ed.  581,  27  Sup.  Ot.  332,  McOTTIBE  ▼.  OEB8TLET. 

Particnlaig  of  alleged  resulting  damages  slumld  be  so  far  set  f ortli  that 
court  may  be  able  to  see  therefrom  tbat  such  alleged  damages  are  neither 
obscure,  yague  nor  shadowy,  but  might  and  probably  would  naturally  result 
from  acts  complained  of. 

Approved  in  Davis  v.  Mobile  ft  0.  R.  Co.,  194  Fed.  376,  114  C.  C.  A. 
8,  complaint  by  shipper  to  recover  reparation  for  excessive  freight  rate 
on  lumber  failing  to  allege  that  he  paid  freight  on  shipment  made  by 
him  is  demurrable. 

Plea  alleging  damages  to  sureties  on  bond  to  secure  sales  made  on  credit 
dozing  spedfled  period,  for  act  of  plaintiff  in  procuring  dissolution  of  part- 
nership, In  absence  of  allegation  as  to  how  long  partnership  was  to  continue, 
is  insufllcisnt. 

Approved  in  Tubular  Rivet  etc.  Go.  v.  Exeter  Boot  etc.  Co.,  159 
Fed.  829,  86  C.  C.  A.  648,  allowing  recovery  of  damages  from  defend- 
ant corporation  inducing  another  to  break  contract  to  furnish  machines 
to  plaintiff  without  proof  of  malice  or  ill-will. 

Right  of  action  for  inducing  breach  of  contract.  Note,  28  L.  B.  A. 
(N.  8.)  617. 

Maxim  that  one  must  oome  into  equity  with  clean  hands  as  affect- 
ing one  violating  or  inducing  another  to  violate  invalid  or  un- 
enforceable contract.    Note,  L.  B.  A.  1915A,  821. 

204  XT.  8.  504-4K»,  61L.  Ed.  589,  27  Sup.  Ot  837,  CXLASX  ▼.  OEB8TLBT. 

Not  cited. 


204  TJ[.  8.  505-621,  51  Lu  Ed.  690,  27  Sup.  Ot.  388,  ABTHUB  T.  TEXAS  * 
PAOniO  BY.  OO. 

Stipulation  in  bill  of  lading  exempting  carrier  tnm  loss  by  lire  is  TaUd, 
although  regular  freight  rates  were  charged  and  no  option  was  given  to 
shipper  to  recetye  any  other  form  of  bill  of  lading. 

Approved  in  Canby  v.  Merchants  etc.  Transportation  Co.,  16  Ga. 
App.  366,  367,  86  8.  £.  363,  364,  holding  interstate  carrier  by  water 
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maj  by  stipulation  in  eontraet  secure  exemption  from  liability  for  loss 
by  fire  after  caigo  is  delivered  to  it  for  shipment;  Hooker  v.  Boston, 
209  Mass.  601,  Ana.  OaA.  1912B,  669,  95  N.  E.  945,  holding  limitation 
of  liability  for  passenger's  baggage  in  filed  schedule  is  not  binding 
upon  passenger  having  no  knowledge  thereof,  in  absence  of  provision 
as  to  passenger's  baggage  in  Interstate  Commerce  Act;  dissenting  opin- 
ion in  Gardiner  v.  New  York  Cent.  etc.  R.  Co.,  201  N.  Y.  395,  Ann. 
Gas.  1912B,  281,  34  L.  R.  A.  (N.  S.)  826,  94  N.  E.  879,  holding  pro- 
vision in  ticket  sold  at  reduced  rate  limiting  liability  to  stated  amount 
is  valid;  Sykes  v.  Kruse,  49  Colo.  481,.  36  L.  R.  A.  (N.  S.)  412,  113 
Pac.  1013,  arguendo. 

Distinguished  in  Holland  v.  Chicago  etc.  Ry.  Co.,  139  Mo.  App.  721, 
123  S.  W.  993,  holding  stipulation  for  release  of  carrier  from  liability 
reciting  consideration  of  reduced  rate  is  void  under  Hepburn  amend- 
ment of  1906  to  Interstate  Commerce  Act. 

Validity  and  effect  of  stipulation  limiting  liability  of  carrier  of 
goods  for  loss  by  fire.    Note,  20  Ann.  Gas.  229,  235. 

Where  sUpper  delivers  cotton  to  compress  company,  compressing  cotton 
at  expense  and  order  of  railroad,  and  accepts  bill  of  lading  in  exchange  for 
receipts  of  compress  company,  constructive  possession  and  entire  control  of 
cotton  passes  to  railroad,  and  compress  company  has  actual  custody  of 
eotton  as  agent  of  railroad. 

Approved  in  Canadian  Pac.  Ry.  Co.  v.  Wieland,  226  Ped.  674,  141 
C.  C.  A.  426,  carrier  is  liable  for  loss  of  goods  destroyed  by  fire  in 
government  warehouse  in  which  they  were  placed  by  shipper  at  direc- 
tion of  carrier;  Texas  Midland  R.  R.  v.  H.  L.  Edwards  &  Co.,  56  Tex. 
Civ.  650,  121  S.  W.  574,  holding  carrier  liable  for  loss  by  fire  of  cotton 
accepted  for  shipment,  although  unsigned  bill  of  lading  exempts  car- 
rier from  loss  by  fire. 

Who  are  independent  contractors.    Note,  17  L.  R.  A.  (N.  S.)  376. 

Miscellaneous.  Cited  in  St.  Louis  etc.  R.  Co.  v.  Pape,  100  Ark.  281, 
140  S.  W.  269,  holding  carrier  claiming  loss  of  goods  is  due  to  act  of 
shipper  has  burden  of  proving  it,  although  shipper  accompanies  goods. 

204  XT.  8.  522-538,  51  1m.  Ed.  596^  27  8up.  Ot.  391,  EATT  OLAIRE  NATIONAL 
BANK  T.   JAGEMAN. 

Party  who  Insists  that  Judgment  cannot  be  rendered  against  blm  con- 
sistently with  statutes  of  ITnited  States  may  be  fairly  hM,  within  meaning 
of  section  709,  Revised  fltatnteSr  to  assert  rl^t  under  such  statutes,  al- 
though statutes  may  not  gfve  party  himself  personal  or  afflrmative  right 
that  could  be  enforced  against  his  adversary. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Hesterly,  228  U.  S.  704,  67 
L.  Ed.  1033,  33  Sup.  Ct,  703,  denying  jurisdiction  to  consider*  objection, 
overruled  by  State  court,  that  claim  of  Federal  right  was  not  clearly 
presented;  St.  Louis  etc.  By.  Co.  v.  Taylor,  210  U.  S.  293,  52  L.  Ed. 
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1067,  28  Sup..  Ct.  616,  refusal  of  State  court  to  give  Federal  statute 
construction  insisted  upon  by  party,  which  would  lead  to  judgment  in 
his  favor,  is  denial  of  right  under  Federal  law  and  presents  Federal 
question  reviewable  under  Revised  Statutes,  §  709. 

Facts  established  against  bank  that  bankrupt's  property  was  Insufficient 
to  pay  his  debts  at  time  of  execution  of  chattel  mortgages  to  bank  and 
deed  to  lumber  company  acting  for  bank,  and  that  by  execution  of  those 
Instruments  he  Intended  to  give  bank  preference  over  other  creditors,  and 
that  bank  had  reasonable  cause  to  believe  he  Intended  preference,  seem- 
ingly Justified  Judgment  against  the  bank. 

Approved  in  Hewitt  v.  Boston  Straw  Board  Co.,  214  Mass.  263,  101 
N.  E.  425,  holding  trustee  in  bankruptcy  seeking  to  recover  prefer- 
ence under  Bankruptcy  Act,  §  60b,  must  show  transferee  had  reason- 
able cause  to  believe  transfer  would  effect  preference. 

Where  bank  demurred  to  complaint  and  urged  as  ground  of  demurrer 
absence  of  allegation  of  demand  by  trustee  in  bankruptcy  before  suit  to 
avoid  preference,  but  bank  after  demurrer  answered  and  traversed  allega- 
tions of  plalntur,  setting  up  independent  defense  showing  demand  would 
have  been  unavailing,  it  is  not  open  to  bank  to  Insist  upon  demand  before 
suit. 

Approved  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed.  864,  147 
C.  C.  A.  635,  bankrupt's  filing  of  answer  to  petition  by  creditors  to 
reopen  estate  waives  any  error  in  overruling  of  demurrer;  Harper  v. 
Daniels,  211  Fed.  64,  129  C.  C.  A.  242,  reversing  judgment  for  errone- 
ous overruling  of  demurrer,  although  defendant  pleaded  over  in  trial 
court,  where  petition  was  fatally  defective  in  substance. 

Distinguished  ip  dissenting  opinion  in  Pollack  v.  Meyer  Bros.  Drug 
Co.,  233  Fed.  873,  147  C.  C.  A.  536,  majority  holding  bankrupt's  filing 
of  answer  to  petition  by  creditors  to  reopen  estate  waives  any  error 
in  overruling  of  demurrer. 

Demand  Is  not  necessary  where  it  is  to  be  presumed  that  it  would  have 
been  unavailing. 

Approved  in  McCulloch  v.  Davenport  Savings  Bank,  226  Fed.  315, 
demand  and  refusal  are  not  necessary  in  action  by  trustee  in  bank- 
ruptcy to  recover  property  received  as  voidable  preference  under  section 
60b  of  Bankruptcy  Aet. 

In  action  by  trustee  In  bankruptcy  to  recover  value  of  voidable  prefer- 
ence, whether  there  was  one  or  more  classes  of  creditors,  and  In  what  man- 
ner property  would  be  administered  If  suit  were  successful,  does  not  vary 
legal  rights  of  plaintlif  in  slightest  degree. 

Approved  in  Cartwright  v.  West,  185  Ala.  46,  64  South.  294,  trustee 
in  bankruptcy  in  suit  in  State  court  to  set  aside  fraudulent  convey- 
ance need  not  set  out  and  describe  all  claims  against  bankrupt ;  Marion 
State  Bank  v.  Gossett,  175  Ind.  214,  93  N,  E.  997,  complaint  in  action 
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by  trustee  in  bankraptcy  to  set  aside  fraudulent  preference  under 
section  60b  of  Bankruptcy  Act  need  not  allege  facts  sufficient  to  con- 
stitute cause  of  action  to  set  aside  fraudulent  conveyance  of  real 
estate. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 
Note,  16  AiUL  Oaa.  1018. 

Miscellaneous.  Cited  in  Stuart  ▼.  Farmers'  Bank,  137  Wis.  74, 
77,  16  Ann.  Gas.  821,  117  N.  W.  823,  824,.  holding  in  action  by  trustee 
in  bankruptcy  to  recover  preference  reasonable  ground  of  belief  in- 
tended by  section  60b  of  Bankruptcy  Act  is  present  knowledge  of 
creditor,  and  it  is  only  where  facts  are  known  which  would  induce 
present  belief  in  reasonably  prudent  man,  that  debtor  is  prohibited 
from  collecting  debt. 

204  U.  8.  638-651,  61  L.  Ed.  606^  27  Sup.  Ot.  886^  HAMBffOND  ▼.  WHIT- 


Wliere  State  court  decides  against  contention  that  assignees  in  bai^- 
rnptcy  of  interest  in  remainder  of  trust  fund  are  barred  by  United  States 
Revised  Statutes,  section  6067,  and  also  decides  that  title  of  assignees  in 
bankruptcy  became  comidete  on  assignment  to  them  of  this  Interest  in  re- 
mainder and  drefw  after  it  possession  "and  all  persons  are  barred  by  United 
States  Revised  Statutes,  section  6057,  from  controverting  it,"  Federal 
Supreme  Court  has  Jurisdiction  to  review  Judgment. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Taylor,  210  U.  S.  293,  52  L.  Ed. 
1067,  28  Sup.  Gt.  616,  refusal  of  State  court  to  give  Federal  statute 
construction  insisted  upon  by  party,  which  would  lead  to  judgment  in 
his  favor,  is  denial  of  Federal  right  giving  Supreme  Court  jurisdic- 
tion to  review  judgment  under  Reviled  Statutes,  §  70d. 

Estates  in  remainder  as  assets  in  bankruptcy.    Note,  47  L.  B.  A. 
(N.  8.)  286. 

Fact  that  assignees  in  bankruptcy  brought  no  suit  to  establish  their 
right  to  incorporeal  interest  of  bankrupt  in  remainder  of  trust  fund  for 
more  than  two  years  does  not  bar  their  claim  thereto  under  Bevlsed  Stat- 
utes, section  6057,  but  persons  not  having  brought  suits  to  assert  claims 
against  assignees  within  two  years,  are  barred. 

Approved  in  Yazoo  etc.  R.  R.  Co.  v.  Brewer,  231  U.  S.  248,  58  L.  Ed. 
205,  34  Sup.  Ct.  90,  holding  adverse  claim  against  property  of  bank- 
rupt in  hands  of  assignee  of  bankrupt,  not  existing  before  assign- 
ment, is  not  barred  by  limitation  provided  by  Revised  Statutes,  §  5057; 
Colby  V.  Shute,  219  Mass.  216,  106  N.  E.  1008,  arguendo. 

Miscellaneous.  Cited  in  In  re  Kyle,  181  Fed.  61S|  reciting  history  of 
litigation. 
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204  U.  S.  551-561,  61  li.  Ed.  612,  27  Snp.  Ot  401,  LOUISVIUiB  ft  NASH- 
VILLE B.  B.  00.  ▼.  SMITH,  HUGGINB  k  00. 

Party  relying  upon  Federal  right  moat  specially  set  it  up,  and  denial 
of  liability  under  the  law  is  not  compliance  with  that  requirement. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Duvall,  225  U.  6.  482, 
56  L.  Ed.  1174,  32  Sup.  Ct.  790,  denying  jurisdiction  under  Revised 
Statutes,  §  709,  to  review  judgment  of  State  court  where  fact  that 
Federal  right  is  set  up  and  denied  is  not  shown  by  record  but  by 
certificate  of  judge. 

204  V.  8.  562-665,  51   L.  Ed.  618,  27  Sup.  Ot,  404»  UNITED    STATES  Y. 
BZATUBT. 

Not  oited« 

204  U.  S.  566-569,  61  Ii.  Ed.  619,  27  Sup.  Ot.  819,  OSBOBNE  ▼.  OLABK. 

Where  case  is  carried  through  State  courts  upon  arguments  drawn  from 
State  Oonstitution  alone,  defeated  party  cannot  try  his  chances  in  Supreme 
Court  merely  by  suggesting  for  first  time  when  he  takes  writ  of  error  that 
decision  is  wrong  under  Oonstitution  of  United  States. 

Approved  in  Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co.,  228 
U.  S.  331,  57  L.  Ed.  861,  33  Sup.  Ct.  510,  where  State  Constitution  as 
well  as  Fourteenth  Amendment  requires  compensation  for  private  prop- 
erty taken  for  public  use,  mere  demand  for  compensation  does  not 
raise  Federal  question  giving  Supreme  Court  right  of  review  of  judg- 
ment of  State  court  under  Revised  Statutes,  §  709. 

204  U.  S.  670-580,  61  L.  Ed.  629,  27  Sup.  Ot.  321,  MASOK  OITT  «k  FT.  D. 
B.  B.  00.  Y.  BOYKTOK. 

Oondemnation  proceeding  is  none  the  less  a  suit  because  the  railroad 
is  ftee  to  decline  to  take  the  property  after  valuation  is  made,  as  it  is 
charged  with  costs  and  attorney's  fees  in  case  it  elects  not  to  take. 

Approved  in  Fishblatt  v.  Atlantic  City,.  174  Fed.  197,  condemnation 
proceeding  is  civil  suit  and  removable  where  jurisdictional  facts  exist, 
but  allegation  of  diversity  of  citizenship  is  iiot  conclusive  where  record 
shows  contrary;  Metropolitan  Water  Co.  v.  Kansas  City,  164  Fed.  745, 
and  Kansas  City  v.  Metropolitan  Water  Co.,  164  Fed.  735,  737,  both 
holding  condemnation  proceeding  by  city  against  water  company  which 
is  citizen  of  another  State  is  judicial  proceeding  removable  to  Federal 
court ;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo.  532,  132  S.  W.  .1087, 
holding  question  of  reasonableness  of  rates  is  judicial  one  only  when 
rates  are  attacked  as  confiscatory,  and  enforcing  short  haul  rule  of 
Constitution  in  action  for  damages  for  its  violation. 

Ih  condemnation  proceedings  by  railroad,  land  owner  is  defendant  for 
purposes  of  removal  of  causes  to  Federal  court,  although  by  proTlsioa  of 
Iowa  Ooda  of  1897,  section  2009,  he  is  plalntiir. 

ZIX— 58 
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< 

Approved  in  Hagerla  y.  Mississippi  River  Power  Co.,  202  Fed.  .773, 
774,  while  under  Iowa  statute  land  owner  is  defendant  in  condemna- 
tion proceedings,  where  land  owner  files  cross-bill  in  such  proceeding 
alleging  adverse  party  is  corporation,  without  power  to  maintain  pro- 
ceeding, corporation  becomes  defendant  and  may  remove  cause  where 
jurisdictional  requirements  exist;  United  States  v.  Sargent,  162  Fed. 
83,  89  C.  C.  A.  81,  holding  proceeding  by  United  States  to  condemn 
land  for  public  use  and  to  assess  damages  therefor  is  not  one  to  col- 
lect claim  against  United  States,  but  adversary  proceeding  against  land 
owners  to  take  their  land,  and  allowing  interest  upon  award  for  dam- 


Miscellaneous.  Cited  in  Seekatz  ▼.  Medina  Valley  Irr.  Co.,  241  U.  S. 
647,  60  L.  Ed.  1219,  36  Sup.  Ct.  451,  dismissing  for  want  of  juris- 
diction; Mason  City  etc.  R.  Co.  v.  Boynton,  158  Fed.  600,i  85  C.  C.  A. 
421,  reciting  history  of  litigation. 

904  XT.  8.  581-684^  61   L.  Bd.  634,  87   Sup.   Ct.  924^  AULEN  ▼.  TJNITBD 
8TATB8b' 

Not  cited. 

204  n.  a  685-^08,  61  L.  Ed.  636,  27  Sup.  Ct  826^  CHICAGO,  B.  ft  Q.  R.  B. 
CO.  Y.  BABCOCK. 

In  proceeding  attacking  assessment  of  railroad  property  by  State  board 
of  aosessment  and  equalization,  cross-examination  of  members  of  board  as  to 
operation  of  their  mindi  in  valuing  and  taxing  roads  was  wholly  improper. 

Approved  in  Newport  Mining  Co.  y.  Ironwood,  185  Mich.  685,  152 
N.  W.  1093,  holding  assessment  by  State  hoard  of  tax  commissioners 
based  upon  valuation  of  mining  property  made  by  expert  including 
mineral  value  of  land  cannot  be  impeached  by  testimony  of  member  of 
board;  Boston  &  M.  R.  R.  Co.  v.  State,  76  N.  H.  91,  79  AtL  703,  hold- 
ing on  appeal  for  abatement  of  taxes  that  members  of  State  board 
of  equalization  cannot  be  inquired  of  as  to  operation  of  their  minds 
in  valuing  railroads;  Eau  Claire  v.  Eau  Claire  Water  Co.,  137  Wis. 
529,  119  N.  W.  560,  holding  testimony  of  arbitrators  cannot  be  used 
to  impeach  award,  and  evidence  is  insufficient  to  show  such  under- 
valuation of  waterworks  as  to  prove  arbitrary  or  fraudulent  acticm. 

Distinguished  in  Long  Dock  Co.  v.  State  Board  of  Assessors,  86 
N.  J.  I4.  598,  92  Atl.  441,  holding  in  action  attacking  assessment  of 
State  board  that  evidential  facts  upon  which  findings  and  judgment 
rests  are  open  to  inquiry. 

Board  of  equalization  and  assessment  kept  record,  and  this  was  best 
evidence  of  its  decisions  and  acts. 

Approved  in  Wells  Fai^o  &  Co.  v.  Johnson,  205  Fed.  80,  holding  in 
suit  attacking  assessment  of  property  of  express  companies  record  of 
State  board  of  assessment  and  equalization  is  best  evidence  of  its 
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decisions  and  acts  and  rejecting  testimony  of  State  officers  received 
nnder  objections  in  so  far  as  it  relates  to  such  decisions ;  Western  Union 
Tel.  Co.  ▼.  Howe,  180  Fed.  49,  103  C.  C.  A.  398,  holding  snit  to 
enjoin  State  tax  commission  from  equalizing  or  enforcing  assessment, 
alleged  fraudulent,  without  application  to  State  board  of  equalization 
for  correction  of  errors  is  premature. 

As  to  contention  that  mle  of  uniformity  prescribed  by  State  Oonstio 
tution  was  violated  by  undervaluation  of  other  property,  no  scheme  or 
agreement  on  part  of  county  assessors  in  taxing  other  property  was  shown* 
nor  on  part  of  board  of  equalization  and  assessment. 

Approved  in  Louisville  &  N.  R.  Co.  v.  Bosworth,  230  Fed.  211,  217, 

219,  enjoining  enforcement  of  assessment  of  franchise  of  interstate 

railroad  at   slightly  less  than  eighty  per  cent  while  other  property 

is  assessed  at  less  than  sixty  per  cent  of  cash  value  as  discriminatory. 

Validity  of  tax  as  affected  by  valuation  of  other  property  at  lower 

proportion  of  actual  value.    Note,  Ann.  Oaa  1912B,  876. 

Injunction  against  collection  of  tax  on  excessive  asdtesment.    Note, 
16  L.  B.  A.  (N.  8.)  810. 

Board  of  equalisation  and  assessment  had  right  to  tax  all  property 
within  State  and  to  tax  it  at  its  value  as  organic  portion  of  larger  whole. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Love,  177  Fed.  496,  applying 
revenue  mle  in  apportioning  value  of  property  of  railroad  within  State 
for  purpose  of  determining  reasonableness  of  rates;  Northern  Pac.  Ry. 
Co.  V.  State,  84  Wash.  531,  Ann.  Oatf.  1916E,  1166,  147  Pac.  52,  hold- 
ing valuation  of  operating  property  of  railroad  as  entirety  and  appor- 
tioning it  to  several  counties  through  which  road  runs  for  purposes 
of  taxation,  by  State  board  of  tax  commissioners,  is  valid  method. 

Supreme  Court  will  not  consider  objections  to  valuation  of  railroad 
property  by  State  board  tn  absence  of  fraud  or  dear  adoption  of  funda- 
mentally wrong  principle. 

Approved  in  Bradley  v.  Richmond,  227  U.  S.  485,  57  L.  Ed.  607,  33 
Sup.  Ct  318,  denying  jurisdiction  to  review  alleged  error  in  classifica- 
tion of  private  banking  business  by  finance  committee  under  ordinance 
imposing  license  on  business,  where  banker  did  not  avail  himself  of 
right  of  appeal  to  council;  Louisville  &  N.  R.  Co.  v.  Bosworth,  230 
Fed.  196,  197,  holding  assessment  of  franchise  of  interstate  railroad 
is  not  final  where  board  did  not  allow  method  prescribed  *by  statute 
in  computing  mileage  as  basis  of  determining  proportional  value  of 
prox)erty  in  State;  Washington  Water  Power  Co.  v.  Kootenai  County, 
210  Fed.  868,  127  C.  C.  A.  451,  holding  allegations  of  fraud  in 
suit  to  declare  assessment  void  were  not  sustained,  but  overvalua- 
tions were  so  gpross  and  methods  so  unreasonable  in  making  certain 
assessments  that  complainant  is  entitled  to  proteotion;  Louis- 
ville etc.  R.  Co.  V.  Bosworth,  209  Fed.  443,  460,  enjoining  assess- 
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ment  of  franchise  of  interstate  railroad  not  made  in  accordance  with 
method  prescribed  by  statute;  Wells,  Fargo  &  Co.  v.  Johnson,  205  Fed. 
76,  77,  80,  holding  assessment  of  property  of  express  companies  by  State 
board  of  assessment  and  equalization  is  valid;  Western  Union  Tel.  Co. 
V.  Trapp,  186  Fed.  125,  126,  108  C.  C.  A.  226,  refimitag  to  restrain  en- 
forcement of  assessment  of  property  of  tel^raph  company,  where  com- 
plainant fails  to  sustain  burden  of  proof  of  intentional  reduction  of 
other  property;  Western  Union  Tel.  Co.  v.  Wright,  185  Fed.  254,  259, 
107  C.  C.  A.  356,  finding  of  State  board  of  arbitrators  in  making  assess- 
ment under  Georgia  act  of  1902  that  valuation  of  property  includes 
franchise  conferred  by  act  of  Congress  of  1866  is  conclusive,  and  tax 
containing  such  element  exempt  from  taxation,  is  void;  Western  Union 
Tel.  Co.  V.  Howe,  180  Fed.  49,  50,  103  C.  C.  A.  398,  suit  fo  enjoin  State 
tax  commission  from  enforcing  assessment  without  application  to  State 
board  of  equalization  for  correction  of  errors,  is  premature;  Western 
Union  Tel.  Co.  v.  Wright,  166  Fed.  956,  holding  that  finding  of  board  of 
arbitrators  of  Georgia  does  not  include  value  of  rights  conferred  by  act 
of  Congress  of  1866  and  refusing  to  enjoin  collection  of  tax;  Jackson 
Lumber  Co.  v.  McCrimmon,  164  Fed.  765,  refusing  to  enjoin  assessment 
of  property  made  under  Florida  Laws  of  1907,  c.  5596,  §§22,  23,  where 
objection  is  made  that  assessor  is  pecuniarily  interested  in  amount  of 
assessment  by  fact  that  his  compensation  is  on  percentage  basis;  West- 
em  Union  Tel.  Co.  v.  Wright,  158  Fed.  1010,  refusing  to  enjoin  collec- 
tion of  franchise  tax  assessed  under  Georgia  act  of  1907  where  State 
board  of  arbitrators  attacked  finding  that  assessment  included  value  of 
franchise  conferred  by  act  of  Congress  of  1866;  Lewis  Pub.  Co.  v. 
Wyman,  152  Fed.  800,  refusing  to  review  action  of  postmaster,  affirmed 
by  Postmaster-general,  as  to  number  of  copies  publisher  could  send 
through  mails  at  one  cent  per  pound  rate,  but  enjoining  enforcement  of 
order  of  Postmaster-general  withdrawing  second-class  mailing  privilege 
to  specified  magazine;  State  v.  Kansas  City  etc.  Bridge  Co.,  117  Ark. 
619, 174  S.  W.  254,  upholding  acts  of  1887  as  amended  in  1911  and  1913 
providing  for  collection  from  corporations  transacting  business  in  State 
of  overdue  taxes  resulting  from  insufficient  assessments  or  undervalua- 
tion, and  expressly  declaring  act  is  retrospective  in  its  operation ;  Board 
of  Commrs.  of  Johnson  County  v.  Johnson,  173  Ind.  83,  89  N.  E.  593, 
holding  decision  of  State  tax  commissioner  under  Act  of  1903,  §  27,  as 
to  right  of  copartnership  conducting  private  banking  business  to  deduct 
deposits  from  all  property,  is  not  final,  as  board  is  not  court  with  power 
to  determine  what  are  legislative  subjects  of  taxation,  and  upholding 
provision  of  Act  of  1903,  §  27,  as  to  classification  of  unincorporated  and 
incorporated  banks  for  purposes  of  taxation;  Baltimore  «tc.  R.  Co.  v. 
Oregon  Tp.,  170  Ind.  302,  84  N.  E.  530,  holding  in  suit  to  recover  ex- 
cessive tax  paid  to  Oregon  township  through  error  as  to  mileage  in  that 
township,  that  assessment  by  State  board  is  final,  and  county  auditor 
was  unauthorized  to  readjust  assessment  against  sueh  township;  Jeffer- 
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son  ▼.  Louisville  etc.  Bridge  Co.,  169  Ind.  659,  83  N.  E.  342,  reversing 
injunction  to  restrain  enforcement  of  assessment  by  State  board  of  tax 
commissioners  upon  property  of  interstate  bridge  company  nsed  as 
terminal  system;  Newport  Mining  Co.  v.  Ironwood,  185  Mich.  685,  152 
N.  W.  1093,  holding  in  suit  to  recover  taxes  that  method  of  valuation, 
including  mineral  value  of  land,  used  by  State  board  of  tax  commis- 
sioners, is  valid;  Williams  v.  Garfield  Exchange  Bank,  38  Okl.  546,  134 
Pac.  866,  refusing  to  enjoin  collection  of  tax  levied  against  bank,  where 
petition  alleges  lack  of  uniformity  in  action  of  county  board  of  equaliaar 
tion  in  raising  returned  valuation;  Doty  Lumber  etc.  Co.  v.  Lewis 
County,  60  Wash.  432,  Ann.  Oa«.  1912B,  870,  111  Pac.  563,  refusing  to 
enjoin  enforcement  of  assessment  of  timber  lands  by  State  boavd  of 
equalization. 

Liability  of  carrier  for  injury  to  passenger  caused  by  slipping  on 
banana  peel  or  the  like.    Note,  Ann.  Gas.  1916E,  1187. 

204  v.  a  590-608»  61   L.  Ed.  641,  27  Sup.   Ot  818,  DOTLB  T.  LOMDON 
aiTABANTEE  k  AOCZDENT  00. 

Order  punishing  for  contempt  made  In  progreM  of  case,  when  not  In 
nature  of  order  in  criminal  proceeding,  Is  regazded  as  Interlocatory  and  to 
be  reviewed  only  upon  i^n^al  from  final  decree. 

Approved  in  Hultberg  v.  Anderson,  214  Fed.  352,  131  C.  C.  A.  125, 
contempt  order  to  compel  witness  to  testify  in  suit  is  interlocutory  and 
reviewable  only  on  appeal  from  final  decree;  Merchants'  Stock  etc.  Co. 
v.  Board  of  Trade,  187  Fed.  399,  403,  109  C.  C.  A.  230,  holding  punitive 
element  is  incidental  in  order  requiring  party  violating  injunction  to 
pay  fine,  three-fourths  to  complainant  and  one-fourth  to  United  States 
and  is  reviewable  only  by  appeal  from  final  decree;  Clay  v.  Waters,  178 
Fed.  391,  21  Ann.  Gas.  897, 101  C.  C.  A.  645,  holding  acts  of  bankrupt  in 
disposing  of  notes  and  real  estate  pending  suit  by  trustee  in  bankruptcy 
constitute  c^minal  contempt  and  denying  motion  to  dismiss  writ  of 
error;  International  Paper  Co.  v.  Chaloux,  165  Fed.  436,  91  C.  C.  A.  465, 
contempt  order  against  party  in  action  at  law,  not  criminal  in  its 
nature,  but  to  protect  rights  of  other  party  is  not  reviewable  on  writ  of 
error;  Witmer  v.  District  Court,  155  Iowa,  252,  Ann.  Oas.  1914D,  212, 
136  N.  W.  116,  certiorari  does  not  lie  to  review  contempt  order  punish- 
ing witness  for  refusal  to  testify  on  cross-examination,  although  court 
erroneously  required  questions  to  be  answered;  Merchants'  Stock  etc. 
Co.  V.  Board  of  Trade,  201  Fed.  26,  120  C.  C.  A.  582,  arguendo. 

Distinguished  in  Investment  Registry  v.  Chicago  etc.  B.  Co.,  212  Fed. 
603,  129  C,  C.  A.  130,  holding  successful  bidder  for  railroad  property 
sold  under  foreclosure  decree  becomes  party  to  suit  and  decree  denying 
confirmation  of  sale  is  final  and  appealable. 

Circuit  Court  of  Appeals  has  no  Jurisdiction  upon  writ  of  error  to 
ravlew  Judgment  of  contempt  for  refusal  to  produce  books  and  papera  to 
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show  compenBation  to  be  paid  to  employeoe  of  themaelYes  or  fobcontractoxi 
under  contracts  npon  which  suit  is  brought. 

Approved  in  Webster  Coal  etc.  Co.  v.  Cassatt,  207  U.  S.  187,  52 
L.  Ed.  162,  28  Sup.  Ct.  108,  holding  order  of  Circuit  Court  under  Rev. 
Stats.,  §  724,  requiring  corporation  to  produce  books  and  papers  is  inter- 
locutory and  reviewable  on  error  by  Circuit  Court  of  Appeals. 

Whether  Oircult  Oourt  of  Appeals  has  jurisdiction  to  review  proceed- 
ings in  contempt  in  District  and  Circuit  Courts  depends  upon  question 
whether  such  proceedings  are  criminal  cases,  and  test  is  whether  pnnidi> 
ment  Is  punitive  to  vindicate  authority  of  the  court,  or  remedial  to  pro- 
tect rights  of  partj. 

Approved  in  Re  Merchants'  Stock  A  Grain  Co.,  223  U.  S.  641,  56 
L.  Ed.  585,  32  Sup.  Ct.  339,  holding  punitive  feature  is  dominant  in 
order  requiring  party  violating  injunction  order  to  pay  fine,  three- 
fourths  to  complainant  and  one-fourth  to  United  States,  and  order  is 
reviewable  on  writ  of  error  by  Circuit  Court  of  Appeals ;  Gompers  v. 
Buck's  Stove  etc.  Co.,  221  U.  S.  443,  34  L.  R.  A.  (N.  8.)  874,  55  L.  Ed. 
806,  31  Sup.  Ct.  492,  holding  contempt  proceeding  for  violation  of  order 
in  civil  case  is  civil  proceeding,  and  court  cannot  punish  by  imprison- 
ment; Proudfit  Loose  Leaf  Co.  v.  Kalamazoo  etc.  Co.,  230  Fed.  132,  144 
C.  C.  A.  418,  holding  violation  of  injunction  order  against  infringement 
of  patent  is  civil,  not  criminal  contempt,  even  though  actuated  by  desire 
to  avoid  infringement;  Phillips  Sheet  &  Tin  Plate  Co.  v.  Ama^amated 
Assn.  of  Iron  etc.  Workers,  208  Fed.  339,  contempt  proceeding  for  viola- 
tion of  injunction  order  issued  in  civil  suit  restraining  members  of  labor 
union  from  intimidation,  against  persons  picketing,  not  parties  to  suit, 
is  criminal  proceeding;  Brown  v.  Detroit  Trust  Co.,  193  Fed.  623,  113 
C.  C.  A.  490,  contempt  order  for  failure  to  comply  with  referee's  order 
requiring  surrender  of  rooms  in  hotel  to  trustee  in  bankruptcy  of  hotel 
company,  which  order  imposes  fine  payable  to  United  States,  is  in  efEect 
criminal  judgment  reviewable  by  writ  of  error;  Hammond  Lumber  Co. 
V.  Sailors'  Union,  167  Fed.  821,  contempt  proceeding  against  members 
of  labor  union  to  punish  them  for  conspiracy  to  violate  injunction 
granted  in  civil  suit  restraining  them  from  interference  with  business 
of  company  is  criminal  proceeding  within  meaning  of  Revised  Statutes, 
§  860 ;  Butte  etc.  Min.  Co.  v.  Montana  Ore  Purchasing  Co.,  158  Fed. 
135,  holding  person  not  party  to  suit  punished  for  contempt  in  defying 
injunction  order  of  Federal  court  is  guilty  of  offense  against  United 
States  und  judgment  of  contempt  is  reviewable  on  writ  of  error,  but 
where  person  takes  no  such  steps  for  review,  court  cannot  remit  fine 
after  term;  Wilson  v.  Calculagraph  Co.,  153  Fed.  963,  83  C.  C.  A.  77, 
holding  contempt  order  for  violation  of  injunction  to  restrain  infringe- 
ment of  patent,  imposing  fine  for  benefit  of  complainant  is  civil,  and 
where  entered  after  final  decree  is  apx>ealable. 

Appealability   of   judgment   in   contempt   under   appeal   statutes. 
Note.  17  Ajul  Oas.  322. 
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204  17.  8.  609-622,  51  la.  Ed.  645,  27  Sup.  Ot.  307,  COMPXTTIKO  SCALE  00. 
Y.  AUTOMATIC  SCALE  CO. 

WbUe  combination  of  old  elements  producing  new  and  nseful  result  is 
patentable,  where  combination  is  merely  assembling  of  old  elements  pro- 
ducing no  new  and  useful  results,  invention  is  not  shown. 

Approved  in  Benthall  Mach.  Co.  v.  National  Mach.  Corp.,  222  Fed. 
925,  holding  Ferguson  and  Benthall  patent  for  peanut  picker  and  Ben- 
thall patent  for  peanut  stammer,  valid  and  infringed;  Equitable  Asphalt 
Maintenance  Co.  v.  Parker  Washington  Co.,  197  Fed.  928,  holding  Lutz 
patent  for  machine  for  heating  surfaces  void  for  lack  of  invention  and 
not  infringed;  Tubelt  Co.  v.  Friedman,  158  Fed.  439,  holding  Goisman 
patent  for  waist  belt  void  for  lack  of  invention ;  Blake  &  Ejiowles  Steam 
Pump  Works  v.  Warren  Steam  Pump  Co.,  155  Fed.  292,  holding  Whiting 
and  Wheeler  patent  for  air-pump  to  withdraw  water  and  air  from 
steam-engine  condenser,  valid  and  infringed. 

Inventor  acquiescing  in  rejection  of  broad  claim  sought  and  substitut- 
ing narrower  claim  therefor  cannot  insist  that  construction  of  claim  allowed 
shall  cover  claim  rejected. 

Approved  in  Ventilated  Cushion  &  Spring  Co.  v.  D'Arcy,  229  Fed. 
406,  143  C.  C.  A.  518,  and  Ventilated  Cushion  etc.  Co.  v.  D'Arcy,  232 
Fed.  474,  146  C.  C.  A.  462,  both  holding  Stotts  patent  for  spring 
cushion  for  automobiles  is  strictly  limited  by  prior  art  and  proceedings 
in  patent  office  to  specific  structure  described,  and  is  not  infringe^.; 
Besser  v.  Merillat  Culvert  Core  Co.,  226  Fed.  785,  holding  Besser  patent 
for  collapsible  form  for  building  culverts,  limited  by  withdrawal  of  re- 
jected claims,  is  not  infringed;  Hoskins  Mfg.  Co.  v.  General  Electric 
Co.,  212  Fed.  427^  Marsh  patent  for  electric  resistance  element  consist- 
ing of  alloy  of  nickel  and  metal  of  chromium  group  is  not  infringed  by 
alloy  of  same  metal,  with  slight  addition  of  iron  and  manganese; 
Com  Products  Refining  Co.  v.  Douglas  &  Co.,  207  Fed.  578,  Moffatt 
patent  for  improvement  in  process  of  forming  starch  into  coherent 
masses  is  limited  by  specifications  and  proceedings  in  patent  office,  and 
is  not  infringed ;  Cotto-Waxo  Chemical  Co.  v.  Perolin  Co.,  185  Fed.  269, 
107  C.  C.  A.  373,  holding  Singer  patent  for  process  for  making  dust- 
collecting  or  dust-absorbing  substances  and  products  of  such  processes 
void  for  lack  of  novelty  and  patentable  invention;  Boss  Mfg.  Co.  v. 
Thomas,  182  Fed.  813,  105  C.  C.  A.  243,  holding  Walter  patent  for 
corn-husker  void;  Johnson  Furnace  etc.  Co.  v.  Western  Furnace  Co., 
178  Fed.  824,  102  C.  C.  A.  267,  holding  Johnson  patent  for  improvement 
in  grates  not  infringed  by  Parkison  patent;  Fries-Harley  Co.  v.  Dor- 
nan  Bros.,  171  Fed.  894,  Heald  patent  for  improvement  in  woven  fabric 
for  carpets  is  not  infringed;  Poole  Bros.  v.  Marshall- Jackson  Co.^  161 
Fed.  753,  Wilson  patent  for  memorandum  calendar  as  narrowly  con- 
strued is  not  infringed;  Sieber  etc.  Mfg.  Co.  v.  Saugerties,  159  Fed. 
475,  Trussell  patent  for  loose  leaf  binder  as  limited  by  action  of  patent 
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office  is  not  infringed  by  Phoenix  patent;  St.  Louis  Street  Flushing 
Mach.  Co.  v.  American  Street  Flushing  Maoh.  Co.,  156  Fed.  581, 84  C.  C.  A. 
340,  Ottofy  patent  for  street-flashing  cart,  as  limited  to  means  for  produc- 
ing flat  stream  nearly  parallel  to  surface  of  street,  is  infringed ;  American 
Can  Co.  V.  McGinnis,  156  Fed.  787,  Wheaton  patent  for  can-heading  ma- 
chine as  limited  by  specifications  is  not  infringed  by  McGinnis  patent; 
Baltimore  etc.  R.  R.  Co.  y.  Murphy,  38  App.  D.  C.  587,  holding  Murphy 
patent  for  metal  car  roofs  void;  Saunders  v.  Miller,  33  App.  D.  C.  469, 
reversing  award  of  priority  in  interference  proceeding,  to  Miller  patent 
as  against  Saunders  patent  for  manufacture  of  rubber  boots  and  shoes. 

Distinguished  in  Mine  &  Smelter  Supply  Co.  v.  Braeckel  Concentrator 
Co.,  197  Fed.  903,  holding  Wilfley  patent  for  ore  concentrator  is  not 
void  for  amendment  to  specifications,  and  is  infringed. 

Patent  for  computing  scale  is  not  pioneer  patent  entitled  to  wide  range 
of  equivalents,  hut  is  of  tliat  narrow  character  which  must  be  practically 
limited  to  means  shown  hy  inventor. 

Approved  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co., 
210  U.  S.  415,  62  L.  Ed.  1126,  28  Sup.  Ct.  748,  holding  Liddeli  patent 
for  improvement  in  paper-bag  machines  valid  and  infringed;  American 
Stoker' Co.  v.  Underfeed  Stoker  Co.,  182  Fed.  651,  Garden  patent  for 
underfeed  furnace  is  for  narrow  improvement  on  Jones  patent,  which 
is  entitled  to  limited  range  of  equivalents,  and  is  not  infringed;  Hall 
Signal  Co.  v.  General  Ry.  Signal  Co.,  168  Fed.  69,  Wilson  patent  for 
improvement  in  electric  railway  signal  apparatus  covering  combination 
making  signaling  system  successful,  is  entitled  to  rank  as  pioneer  and 
to  broad  range  of  equivalents  and  is  infringed;  Sharp  v.  Bellinger,  168 
Fed.  303,  holding  Sharp  patent  No.  835,985,  for  fire  escape  limited  to 
precise  means  shown  and  is  not  infringed  by  Davy  patent;  Smith  & 
Henenway  Co.  v.  E.  C.  Stearns  &  Co.,  160  Fed.  501,  Seavey  patent 
for  saw-guide  for  sawing  materials  to  form  miter  joints  is  limited  by 
action  of  patent  office  to  precise  combination  shown,  and  is  not  infringed 
by  device  of  Potter  patent;  Westinghouse  Electric  etc.  Co.  v.  Condit  Elec. 
Mfg.  Co.,  159  Fed.  150,  Wright  and  Aalborg  patent  for  automatic  circuit- 
breaker  is  for  new  combination  and  is  infringed ;  Lovell  v.  Seybold  Mach. 
Co.,  159  Fed.  746,  749,  Lovell  and  Bredenberg  patent  and  Lovell  and 
Williamson  patent  for  book-trimming  machines  are  valid,  entitled  to  nar- 
row range  of  equivalents,  and  not  infringed ;  Rapp  v.  Central  Fire-proof 
Door  et'5.  Co.,  158  Fed.  449,  holding  Rapp  patent  for  fireproof  door  void 
and  not  infringed ;  Corser  v.  Sweet,  157  Fed.  767,  holding  Corser  patent 
for  buckle  for  overalls  is  not  infringed  by  Bartrum  patent;  Dey  Time 
Register  Co.  v.  Syracuse  Time  Rec.  Co.,  152  Fed  448,  Dey  patent  for 
workman's  time  recorder  is  not  infringed  by  patent  dispensing  with 
platen  which  is  essential  element  of  Dey  patent ;  American  Sulphite  Pulp 
Co.  V.  De  Grasse  Paper  Co.,  151  Fed.  59,  holding  Russell  reissue  patent 
for  wood-pulp  digester  void  for  lack  of  invention,  and  not  infringed. 
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Distinguished  in  Heywood  Bros.  etc.  Co.  v.  Syracase  R.  T.  Ry.  Co., 
152  Fed.  462,  Aze  and  Gilfillan  patent  for  ear  seat  with  reversible  back 
is  valid  and  entitled  to  broad  range  of  equivalents,  and  is  infringed  by 
Curwen  patent. 

204  V.  8.  623-632,  61  L.  Ed.  662,  27  8np.  Ot.  316,  DUKE  ▼.  TUENEB. 

Mandamiis  proceeding  is  not  civil  action  within  provisions  of  Okla> 
homa  Code,  sections  18,  28^  prescribing  Umitations  to  civil  actions,  and  man- 
damns  to  compel  levy  of  tax  to  satisfy  municipal  warrants  will  not  be  denied 
unless  relator  has  sl^  upon  his  rights  for  unreasonable  time  and  delay 
has  prejudiced  req^ondents  or  other  interested  persons. 

Distinguished  in  Beadles  v.  Smyser,  209  U.  S.  401,  62  L.  Ed.  863, 
28  Sup.  Ct.  522,  holding  judgment  is  not  dormant  for  failure  to  levy 
execution  within  five  yeai's  as  provided  by  Oklahoma  Statutes  of  1903, 
§  4635,  where  under  contract  with  city,  judgment  creditors  were  pre- 
vented from  taking  steps  to  collect  judgment,  and  reversing  judgment 
denying  mandamus  to  compel  city  to  recognize  validity  of  judgments 
and  to  levy  taxes  to  pay  same. 

204  XT.  8.  632-646^  61  Ii.  Ed.  666,  27  8up.  Ot.  297,  8MITHEB8  ▼.  8MITH. 

Order  of  Olrcuit  Oonrt  dismissing  suit  under  authority  of  Act  of  1876, 
section  6,  for  want  of  Jurisdiction  because  amount  in  controversy  was  less 
than  Jurisdictional  amount  under  Act  of  1876,  as  amended  in  1888,  i^hapter 
866,  section  1,  is  reviewable  by  8uprenie  Oourt  under  Act  of  1891,  section  5. 

Approved  in  United  States  v.  Larkin,  208  U.  S.  339,  62  L.  Ed.  520, 
28  Sup.  Ct.  417,  dismissing  writ  of  error  in  suit  by  United  States  for 
forfeiture  of  jewels  fraudulently  imported,  where  plea  to  jurisdiction 
involves  question  whether  particular  District  Court  has  jurisdiction, 
not  jurisdiction  of  Federal  court  as  such,  and  case  is  appealable  to 
Circuit  Court  of  Appeals  under  section  5  of  Judiciary  Act  of  1891. 

Plaintiirs  allegation  of  value  governs  in  determining  Oircuit  Oourt's 
Jurisdiction,  except  where  upon  face  of  his  own  pleadings  it  is  not  legally 
possible  for  him  to  recover  Jurisdictional  amount,  or  where  such  allegations 
ue  ftaudnlently  made  for  irarpose  of  creating  Jurisdiction. 

Approved  in  Le  Roy  v.  Hartwick,  229  Fed.  868,  holding  in  action  in 
Federal  court  in  Arkansas  on  notes  executed  and  payable  in  Texas, 
amount  of  attorney's  fees  stipulated  for  in  notes  must  be  included  in 
jurisdic^^ional  amount ;  Howard  v.  Carroll,  195  Fed.  648,  holding  amount 
of  interest  and  costs  of  collection  including  attorney's  fee  stipulated 
for  in  note  must  be  included  in  determining  jurisdictional  amount; 
T.  C.  Henry  etc.  Co.  v.  Colorado  Farm  ettfrCo.,  164  Fed.  988,  91  C.  C.  A. 
16,  overruling  objection  in  action  for  breach  of  contract  to  pay  broker 
commission  for  securing  purchasers  for  land,  that  direct  allegation 
that  sum  in  dispute  exceeds  requisite  jurisdictional  amount  is  overcome 
by  other  allegations  of  complaint. 
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204  T7.  8.   647-658,    61   L.  Ed.   662,    27   Sap.    Ot.    301,  OUNNINaHAM  ▼. 


Wliere  plaintiffs  did  not  object  at  trial  to  admigslon  of  evidence  for 
limited  purpose,  to  instructions  of  Judge  thus  limiting  it  and  directing  Jury 
to  disregard  it  if  defendant's  version  of  contract  is  found  to  be  true,  it  is 
too  late  to  daim  in  appellate  court  that  evidence  was  admissible  for  broader 
purpose. 

Approved  in  Charlotte  v.  Atlantic  Bitulithio  Co.,  228  Fed.  461^  hold- 
ing in  action  on  paving  contract  setting  up  cause  of  action  upon  written 
contract  and  for  work  done  and  accepted,  where  right  to  recover  on 
quantum  meruit  ia  left  out  of  account  and  verdict  rendered  under 
instructions  limiting  issue  to  first  cause  of  action,  admission  of  evidence 
as  to  value  is  not  reversible  error;  Alaska  Fishermen's  Packing  Co.  v. 
Chin  Quong,  202  Fed.  714,  121  C.  C.  A.  169,  holding  in  action  on  con- 
tract to  operate  defendant  company's  cannery,  in  which  no  damages 
were  awarded  upon  counterclaim  filed  by  defendant,  that  defendant 
was  not  prejudiced  by  sustaining  of  objection  to  question,  purpose  of 
which  was  to  prove  market  price  of  Alaska  red  salmon  and  to  show 
extent  of  defendant's  damage  through  loss  of  salmon  spoiled  in  pack- 
ing by  plaintiff;  Territory  v.  Clark,  15  N.  M.  42,  99  Pac.  699,  holding 
error,  if  any,  in  admitting  testimony  of  witness  before  grand  jury 
in  evidence  at  trial  without  proof  that  it  was  testimony  of  such  witness 
was  immaterial,  since  it  was  same  as  testimony  of  that  witness  at  trial. 

204  U.  8.  66^-666,  61  L.  Ed.  666^  27  Sop.  Ot.  306,  OOFFET  T.  HABIAN 
COUNTY. 

Power  of  State  to  enact  laws  creating  and  defining  crimes  against  its 
sovereignty,  regulating  procedure  in  trial  and  prescribing  <^liaracter  of  sen- 
tence to  be  awarded  against  those  found  guilty  is  supreme  and  absolute 
without  limits  other  tbaa  those  prescribed  by  Federal  Oonatitntion. 

Approved  in  Collins  v.  Johnston,  237  U.  S.  510,  59  L.  Ed.  1079,  35 
Sup.  Ct.  649,  upholding  sentence  of  fourteen  years  for  perjury  com- 
mitted on  trial  of  crime  of  perjury  for  which  accused  was  extradited, 
where  penalty  is  based  upon  California  Penal  Code,  §  126;  Standard 
Oil  Co.  V.  Missouri,  224  U.  S.  283,  Ann.  Oas.  1913D,  936,  66  L.  Ed.  768, 
32  Sup.  Ct.  406,  holding  corporation  in  quo  warranto  proceeding  in  Mis- 
souri is  subject  to  money  judgment  for  breach  of  implied  contract  not 
to  violate  franchise,  whether  proceeding  is  criminal  or  civil,  and  whether 
judgment  is  called  fine  or  damages;  Graham  v.  West  Virginia,  224 
U.  S.  631,  70  W.  Va.  804,  56  L.  Ed.  924,  32  Sup.  Ct.  583,  upholding 
West  Virginia  statute  providing  heavier  punishments  upon  persons 
previously  convicted  of  like  offense,  and  providing  for  trial  upon  infor- 
mation of  question  of  identity;  Waters-Pierce  Oil  Co.  v.  Texas,  212 
U.  S.  Ill,  53  L.  Ed.  480,  29  Sup.  Ct.  220,  affirming  conviction  and  fine 
imposed  for  violation  of  State  anti-trust  law,  where  fine  is  not  excessive 
in  comparison  with  extensive  and  highly  profitable  business;  Western 
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Union  Tel.  Co.  v.  Andrews,  154  Fed.  107,  fact  that  State  donates  pen- 
alties to  counties  in  which  they  are  recovered  does  not  prevent  suit 
against  State  officers  to  test  validity  of  Arkansas  statute  of  1907,  and 
to  restrain  proceedings  for  penalties  for.  violation  of  act,  from  being 
suit  against  State. 

Distinguished  in  State  v.  Bickford,  28  N.  D.  84,  Ann.  Oas.  1916D,  140, 
147  N.  W.  424,  holding  provision  of  Rev.  Codes,  §  9205,  requiring  pay- 
ment of  fine  of  double  amount  of  money  embezzled  operating  &s  judg- 
ment upon  estate  of  party  convicted  for  benefit  of  State  or  municipality 
imposes  fine,  not  mere  compensation  to  State  or  municipality. 

Validity  of  statute  authorizing  recovery  of  exemplary  damages  for 
act  punishable  as  crime.    Note,  9  Ann.  Oaa.  638. 

Restoration  of  property  or  settlement  or  offer  to  settle  with  owner 
as  defense  to  prosecution  for  embezzlement  or  larceny.  Note, 
Ann.  Oa«.  19160,  68. 

204  XT.  &  667,  61  Z..  Ed.  671,  87  Bupt.  Ot  786,  BOBinSK  ▼.  TBE8PALA0IO8 
BIOE  *  IBB.  OO. 

Cited  in  Clendaniel  v.  Conrad,  3  Boyce  (Del.),  585,  Ann.  Oas.  1915B^ 
968,  83  Atl.  1047. 

What  constitutes  public  use  for  which  property  may  be  taken  by 
eminent  domain.    Note,  14  Ann.  Oa».  903,  905. 

Eminent  domain — For  purposes  of  irrigation.  Note,  88  L  B.  A«' 
(N.  8.)  807. 
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206  U.  &  1-20,  51  L.  Ed.  681,  27  Sup.  Ot.  407,  SOHLEMliEB  ▼.  BUFFALO 
B.  ft  P.  B.  B.  00. 

TMtinionx  based  on  report  of  others  is  evidence^  imlees  objected  to  m 
beanar* 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  C.  H.  Albers  Commis- 
sion Co.,  223  U.  S.  696,  56  L.  Ed.  667,  32  Sup.  Ct.  316,  holding  uncon- 
tradicted testimony  of  witnesses  disclosing  eicistence  of  applicable  law- 
ful rate  from  Omaha  to  Kansas  City,  though  not  best  evidence,  could 
not  be  disregarded  where  it  was  offered  and  admitted  without  objec- 
tion; Diaz  V.  United  States,  223  U.  S.  450,  Ann.  Oaa.  19130,  1138,  66 
L.  Ed.  503,  32  Sup.  Ct.  250,  holding  hearsay  evidence  admitted  generally 
and  without  objection  in  prosecution  for  homicide  is  to  be  given  its 
natural  probative  effect;  Kimmerle  v.  Farr,  189  Fed.  298,  111  C.  C.  A. 
27,  applying  rule'  in  suit  by  trustee  to  set  aside  conveyance  of  mortgage 
on  property  of  bankrupt  within  four  months  of  filing  of  petition  as 
preference  under  section  60  of  Bankruptcy  Act;  Foster  v.  United  States, 
178  Fed.  176,  101  C.  C.  A.  485,  applying  rule  in  prosecution  for  using 
postoffice  in  scheme  to  defraud  by  operation  of  bucket-shop;  Loew 
Filter  Co.  v.  Clerman-American  Filter  Co.,  164  Fed.  859,  90  C.  C.  A. 
637,  applying  rule  in  suit  for  infringement  of  patent;  Metropolitan 
Life  Ins.  Co.  v.  Lyons,  50  Ind.  App.  547,  98  N.  B.  829,  holding  in  action 
on  life  policy,  finding  of  insured's  death  is  sustainable,  although  based 
on  incompetent,  but  unobjected  to,  hearsay  evidence. 

Purpose  of  Safety  Appliance  Act  of  1803,  as  amended  in  1896,  was  to 
protect  lives  and  limbs  of  railroad  employees  by  rendering  it  unnecessary 
for  man  operating  couplers  to  go  between  ends  of  can,  and  implies  to 
■hovel-cars  as  weU  as  locomotives,  and  words,  ''used  in  moving  interstate 
fcraiBc,'*  should  not  be  taken  in  narrow  sense. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Rigsby,  241  U.  8.  39,  60  L.  Ed. 
877,  36  Sup.  Ct.  482,  holding  Safety  Appliance  Act  of  1893,  as  amended 

(925) 
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in  1910^  imposes  absolute  duty  upon  interstate  carrier  to  provide  safety 
appliances,  irrespective  of  use  of  car  at  particular  time,  and  whether 
defective  condition  of  car  was  due  to  negligence  or  not  is  immaterial; 
United  States  v.  Erie  R.  R.  Co.,  237  U.  S.  408,  59  L.  Ed.  1023,  35 
Sup.  Ct.  621,  holding  trains  moving  between  yards  of  same  railroad 
several  miles  apart  are  ■  engaged  in  transportation  within  meaning 
of  air-brake  provision  of  Safety  Appliance  Act  of  1893,  as  amended  in 
1896,  1903  and  1910;  Southern  Ry.  Co.  v.  Crockett,  234  U.  S.  734,  68 
L.  Ed.  1567,  34  Sup.  Ct.  897,  holding  under  amendment  of  1903  to 
Safety  Appliance  Act  of  1893,  standard  height  of  draw-bars  was  made 
applicable  to  all  railroad  vehicles  used  upon  interstate  railroad,  includ- 
ing locomotives;  Mondou  v.  New  York  etc.  R.  R.  Co.,  223  U.  S.  47, 
38  L.  B.  A.  (N;  S.)  44,  56  L.  Ed.  345,  32  Sup.  Ct.  169, 1  N.  C.  C.  A.  882, 
upholding  Federal  Employers '  Liability  Act  of  1908 ;  Butler  v.  Frazee, 
211  U.  S.  466,  53  L.  Ed.  285,  29  Sup.  Ct.  136,  holding  common-law  rule 
of  assumption  of  risk  by  employee  has  not  been  modified  by  statute 
in  District  of  Columbia,  and  denying  recovery  for  injuries  to  employee 
in  laundry  resulting  from  defective  machinery;  Howard  v.  Illinois  Cen- 
tral R.  R.  Co.,  207  U.  S.  496,  52  L.  Ed.  308,  28  Sup.  Ct.  141,  Federal 
Employers'  Liability  Act  of  1906,  though  void  for  other  reasons,  is  not 
void  for  reason  that  it  regulates  relations  of  employer  and  employee; 
St.  Joseph  &  G.  T.  Ry.  Co.  v.  United  States,  232  Fed.  362, 146  CCA. 
397,  holding  Hours  of  Service  Act  of  1907  applies  to  employees  on 
train  loaded  with  material  to  repair  roadbed  where  train  originated  in 
another  State  and  has  arrived  in  State  but  has  not  yet  arrived  at  its  des- 
tination ;  Central  Trust  Co.  v.  George  Lueders  &  Co.,  221  Fed.  837,  137 
C.  C  A.  387,  holding  business  of  preparing  Maraschino  cherries  is  man- 
ufacturing within  Ky.  Stats.,  §  2487,  giving  lien  to  employees  and  mate- 
rialmen upon  distribution  of  assets  of  manufacturing  establishment; 
Gray  v.  Louisville  etc.  R.  Co.,  197  Fed.  876,  holding  private  switch-track 
leading  to  mill  used  by  railroad  in  transporting  cars  in  interstate  com- 
merce to  and  from  mill  is  railroad  to  which  Safety  Appliance  Act  is 
applicable ;  Southern  Ry.  Co.  v.  Snyder,  187  Fed.  496,  109  C  C  A.  344, 
holding  Safety  Appliance  Act  applies  to  cars  of  interstate  railroad  used 
in  interstate  and  intrastate  traffic  while  such  cars  are  being  moved  to 
repair  track,  unless  they  are  wholly  excluded  from  commercial  use 
themselves  and  from  connection  with  other  cars  commercially  employed ; 
Norfolk  &  W.  Ry.  Co.  v.  United  States,  177  Fed.  628,  629,  101  C  C  A. 
249,  holding  Safety  Appliance  Act  of  1893,  section  4,  as  amended  in 
1903,  requiring  cars  used  on  railroad  engaged  in  interstate  commerce 
to  be  equipped  with  grab-irons,  applies  to  passenger  as  well  as  freight 
cars,  and  where  train  is  made  up  of  cars  engaged  in  interstate  commerce 
and  others  not  so  engaged,  whole  train  must  be  provided  with  automatie 
couplers  and  grab-irons ;  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  951, 
holding  fact  that  provision  of  Federal  Employers'  Liability  Act  of  1908 
abolishing   fellow-servant  rale  is  not   limited   to   injuries   caused   by 
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fellow-servant  engaged  in  interstate  commerce,  does  not  render  act  void ; 
United  States  v.  Chicago  &  N.  W.  etc.  Ry.  Co.,  157  Fed.  619,  and 
Chicago  etc.  Ry.  Co.  v.  United  States,  165  Fed.  425,  20  L.  E.  A.  (N.  S.) 
473,  91  C.  C.  A.  373,  both  holding  hauling  empty  defective  car  to  repair- 
shop  as  part  of  train  of  other  cars  engaged  in  interstate  commerce  is 
violation  of  Safety  Appliance  Act  of  1893,  as  amended  in  1896  and 
1903;  St.  Louis  etc.  R.  Co.  y.  Heyser,  95  Ark.  417,  Ann.  Gas.  1912A, 
610,  130  S.  W.  565,  holding  State  courts  may  enforce  provision  of  Car- 
mack  Amendment  of  1906,  making  initial  carrier  liable  for  loss  or 
damage  to  interstate  shipment  caused  by  it  or  connecting  carrier; 
St.  Louis  etc.  Ry.  Co.  v.  York,  92  Ark.  559,  123  S.  W.  377,  holding 
railroad  liable  under  Federal  Safety  Appliance  Act  for  negligence  in 
furnishing  defective  coupler,  resulting  in  death  of  brakeman  engaged 
in  interstate  commerce;  Hoxie  v.  New  York  etc.  R.  Co.,  82  Conn.  362, 
17  Ann.  Oaa.  824,  73  Atl.  758,  holding  action  under  Federal  Employers' 
Liability  Act  of  1908  cannot  be  maintained  in  State  courts;  Southern 
Ry.  Co.  V.  Railroad  Commission,  179  Ind.  31,  100  N.  E.  340,  upholding 
Bums'  Annotated  Statutes,  §  5280,  requiring  railroad  locomotives  and 
cars  to  be  equipped  with  grab-irons  or  handholds  in  sides  or  ends 
thereof;  Silva  v.  City  of  Newport,  150  Ky.  78Q,  Ann.  Oaa.  1914D,  613,  42 
L.  B.  A.  (N.  S.)  1060,  150  S.  W.  1026,  upholding  Ey.  Stats.  §  3058, 
subsec.  25,  authorizing  city  to  enact  ordinance  requiring  street  railway 
to  provide  stool  for  motorman ;  State  v.  Missouri  Pac.  Ry.  Co.,  212  Mo. 
684,  111  S.  W.  506,  holding  Laws  1907,  p.  332,  regulating  hours  of 
service  of  telegraph  operators  and  train-dispatchers,  not  discriminating 
between  interstate  and  local  traffic,  is  in  conflict  with  Federal  Hours  of 
Service  Act  of  1907,  effective  March  4,  1908;  McGarvey  v.  Detroit  etc. 
Ry.  Co.,  83  Ohio  St.  290,  94  N.  E.  428,  allowing  recovery  for  injury 
to  employee  from  defective,  coupler  on  car  used  in  State  traffic  in  viola- 
tion of  Ohio  Safety  Appliance  Act  of  1906,  §  2 ;  State  v.  Texas  etc.  R.  R. 
Co.,  58  Tex.  Civ.  413,  124  S.  W.  986,  holding  Act  Thirtieth  Legislature, 
e.  122,  regulating  houjn  of  labor  of  railroad  telegraph  operators  whether 
engaged  in  interstate  or  intrastate  commerce,  is  void  as  in  conflict  with 
Federal  Hours  of  Service  Act  of  1907;  dissenting  opinion  in  Howard 
V.  Illinois  Central  R.  R.  Co.,  207  U.  S.  529,  62  L.  Ed.  321,  28 
Sup.  Ct.  141,  majority  holding  Federal  Employers'  Liability  Act  of 
1906,  though  void  for  other  reasons,  is  not  void  because  it  r^^ulates 
relations  of  employer  and  employee. 

Distinguished  in  Adaxns  v.  Chicago  Great  Western  R.  Co.,  210  Fed. 
365,  holding  failure  of  initial  carrier  to  pay  for  loss  arising  on  its  line 
or  that  of  connecting  carrier  violates  no  provision  of  act  to  regulate 
commerce,  and  action  against  initial  carrier  to  recover  for  loss  is  not 
one  arising  under  such  act;  Chicago  etc.  Ry.  Co.  v.  United  States,  168 
Fed.  237,  21  L.  R.  A.  (N.  S.)  690,  93  C.  C.  A  450,  holding  movement 
of  defective  empty  car  alone,  for  purpose  of  repair  only,  and  not  in 
eonnection  with  cars  commercially  used,  does  not  subject  carrier  to 
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penalties  under  Safety  Appliance  Acts  of  1893  and  1903;  Lake  Shore 
etc.  Ry.  Co.  ▼.  Benson,  86  Ohio  St.  222,  224,  Ann*  Gas.  19iaA,  945, 
41L.  R.  A.  (N.  8.)  49»  97  N.  E.  419,  420,  holding  locomotive  crane  built 
upon  car  trucks  and  equipped  with  engine  to  operate  crane  and  to 
move  it  on  railroad  tracks,  used  in  unloading  material  for  construction 
of  docks,  is  not  within  provisions  of  State  Safety  Appliance  Act  re- 
quiring vehicles  used  on  railroad  to  be  equipped  with  automatic  couplers 
vand  standard  drawbars. 

What  vehicle,  cars  etc.  are  within  statute  requiring  equipment  with 
automatic  couplers.    Note,  Ann.  Oa«.  191SA.,  949. 

What  is  included  in  term  ''car."    Note,  Ann.  Gas.  1914D,  46. 

Construction  of  Federal  Safety  Appliance  Act  in  reference  to  keep- 
ing couplers  in  repair.    Note,  14  Ann.  Gas.  239. 

In  suit  based  upon  Safety  Appliance  Act  of  18DS^  as  amended  in  1896, 
plaintiff  need  not  negative  proviso  of  section  6  in  pleadings  or  proofs. 
Borden  is  npon  def endant»  roiying  npon  proviso,  to  bzing  itself  within 
exception. 

Approved  in  Javierre  v.  Central  Altagracia,  217  U.  S.  508,  54  L.  Ed. 
861,  30  Sup.  Ct.  598,  holdiifg  contract  for  delivery  of  sugar  for  term 
of  years,  terminable  in  case  specified  new  central  was  built,  could  not 
be  terminated  ux)on  proof  that  a  central  is  built  without  showing  it  is 
particular  central  contemplated;  United  States  v.  Kansas  City  etc.  Ry. 
Co.,  189  Fed.  476,  holding  in  action  to  recover  x>enalty  for  violation 
of  Hours  of  Service  Act,  railway  setting  up  defense  of  exemption 
from  liability  under  proviso  to  section  3  must  bring  itself  strictly 
within  letter  as  well  as  within  reason  of  such  proviso  in  order  to  escape 
liability ;  United  States  v.  Denver  etc.  R.  Co.,  163  Fed.  520,  90  C.  C.  A. 
329,  holding  complaint  in  action  to  recover  penalty  for  violation  of 
Safety  Appliance  Act  is  not  demurrable  for  failure  to  negative  excep- 
tion in  proviso  to  section  6;  Smith  v.  United  States,  157  Fed.  727,  85 
C.  C.  A.  353,  holding  indictment  under  Rev.  Stats.,  §  5508,  charging 
conspiracy  to  deprive  citizens  of  rights  secured  by  Constitution  -  in 
language  of  statute  and  not  alleging  overt  act,  is  sufficient;  United 
States  V.  Atlantic  Coast  Line  R.  Co.,  153  Fed.  920,  holding  in  action 
to  recover  penalties  for  violation  of  Safety  Appliance  Act  of  1893,  as 
amended  in  1896,  burden  is  on  defendant  to  bring  itself  within  proviso 
excepting  from  provisions  of  act  four-wheeled  standard  logging  cars; 
Seaboard  Air  Line  Ry.  v.  Nims,  61  Fla.  423,  54  South.  780,  holding 
declaration  based  upon  Qen.  Stats.  1906,  §  2868,  railroad  fence  law 
need  not  negative  words  of  proviso  by  stating  that  accident  did  not 
happen  "within  the  limits  of  an  incorporated  town  or  city." 

While  to  sustain  Supreme  Court's  Jurisdiction  of  writ  of  error  to  State 
court,  it  must  affirmatively  appear  that  State  court  could  not  have  reached 
its  Judgment  without  tacitly,  if  not  expressly,  deciding  Federal  matter,  if 
qneation  is  duly  raised  and  Judgment  necessarily,  or  by  what  appears  in 
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fftct»  involves  sncb  dedsion,  Sapnme  Ctonrt  wlU  takejnrisdictlon,  alfhongb 
opinion  below  says  notblng  abont  it. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  C.  H.  Albers  Commis- 
sion Co.,  223  U.  8.  692,  56  L.  Ed.  666,  32  Snp.  Ct.  316,  finding  of  State 
conrt  as  to  rate  charged  by  interstate  carrier  involves  construction  of 
Interstate  Commerce  Act,  and  conrt  may  examine  evidence  to  ascertain 
validity  of  rate  under  that  statute ;  Tates  v.  Jones  Nat.  Bank,  206  U.  S. 
167,  51  L.  Ed,  1009,  27  Sup.  Ct.  638,  upholding  jurisdiction  under  Rev. 
Stats.,  §  709,  to  review  judgment  of  State  court,  where  immunity 
claimed  under  Rev.  Stats.,  §  5239,  as  to  rule  of  liability  to  be  applied 
to  directors  of  national  bank  was  denied;  dissenting  opinion  in  Holden 
Land  etc.  Stock  Co.  v.  Interstate  Trading  Co.,  233  U.  S.  544,  58  L.  Ed. 
1087,  34  Sap.  Ct.  661,  majority  dismissing  writ  of  error  to  review  judg- 
ment of  State  court  resting  upon  independent  or  non-Federal  ground 
adequate  to  sustain  it. 

Distinguished  in  Beck  v.  Johnson,  169  Fed.  161,  holding  ''laws  of 
the  United  States''  as  used  in  removal  acts  means  acts  of  Congn'ess, 
not  executive  rules  and  regulations,  unless  recovery  of  damages  is  ex- 
pressly authorized  by  statute  for  disregard  of  such  rules  and  regula- 
tions. 

Modlflcation  of  general  principle  of  assamption  of  risk  by  Judicial  deci- 
sions and  by  statntes  like  section  8  of  Safety  Appliance  Act,  is  due  to 
opinion  tltat  men  wbo  work  witb  their  hands  have  not  always  freedom  of 
contract  and  equality  of  position  assumed  by  doctrine  of  laissez-faize  to 
exist. 

Approved  in  dissenting  opinion  in  Continental  Wall  Paper  Co.  v. 
Louis  Voight  &  Sons  Co.,  212  U.  S.  271,  53  L.  Ed.  509,  29  Sup.  Ct.  280, 
majority  holding  vendee  of  goods  purchased  from  illegal  combination 
in  pursuance  of  illegal  agreement  may  plead  such  illegality  as  defense 
in  action  for  price  of  goods. 

Assumption  of  risk  in  its  broad  sense  obviously  shades  into  negligence 
as  commonly  understood;  difference  between  them  is  one  of  degree,  rather 
than  of  kind. 

Approved  in  Yazoo  etc.  R.  R.  Co.  v.  Wright,  236  U.  S.  379,  59  L.  Ed. 
279,  35  Sup.  Ct.  130,  holding  it  was  impossible  to  deduce  assumption 
of  risk  from  facts  stated  in  action  for  death  of  employee  under  Federal 
Employers'  Ldability  Act;  Brooks  v.  Central  Sainte  Jeanne,  228  U.  S. 
694,  57  L.  Ed.  1028,  33  Sup.  Ct.  700,  holding  in  action  for  injuries  under 
Porto  Rico  Act  of  1902  copied  from  English  Employers'  Liability  Act, 
statute  presupposes  common-law  rule  as  to  fellow-servants;  McMyler 
Mfg.  Co.  V.  Mehnke,  209  Fed.  7,  8, 126  C.  C.  A.  147,  4  N.  C.  C.  A.  695, 
holding  under  Page  and  Adams'  Gen.  Code  Ohio,  §  6245,  where  machinist 
was  injured  by  negligence  of  other  employees  working  under  immediate 
orders  of  employer,  act  of  remaining  at  work  was  not  contributory 
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negligence,  but  at  most  assnmed  risk,  and  employer  was  not  entitled  to 
instraction  that  contributory  negligence  might  be  bar ;  Yazoo  etc.  R.  Co. 
V.  Wright,  207  Fed.  286;  125  C.  C.  A.  25,  holding  in  action  for  death 
of  engineer  killed  by  collision  with  freight-cars  left  standing  on  track 
in  violation  of  company  rule,  there  was  no  evidence  rendering  doctrine 
of  assumption  of  risk  applicable  to  engineer,  and  court  properly  refused 
not  only  to  direct  verdict  for  defendant,  but  to  submit  question  to  jury ; 
Grand  Trunk  Western  Ry.  Co.  v.  Lindsay,  201  Fed.  841,  120  C.  C.  A- 
166,  holding  in  action  for  injuries  resulting  from  defective  coupler, 
refusal  of  instruction  as  to  effect  of  contributory  negligence  was  not 
prejudicial  error  where  jury  found  on  evidence  justifying  such  finding 
that  plaintiff  was  not  chargeable  with  negligence;  Colasurdo  v.  Central 
R.  R.  Co.,  180  Fed.  835,  holding  contributory  negligence  is  no  defense 
in  action  under  Federal  Employers'  Liability  Act  of  1908  for  injuries 
to  trackman  in  railroad  yard  by  being  struck  by  passenger-cars  kicked 
along  track;  Donegan  v.  Baltimore  etc.  Ry.  Co.,  165  Fed.  872,  91  C.  C.  A. 
555,  holding  in  action  for  injuries  to  brakeman  uncoupling  car,  question 
of  contributory  negligence  was  for  jury;  St.  Louis  etc.  Ry.  Co.  v. 
Hawkins,  88  Ark.  549,  129  Am.  St.  R^.  112,  115  S.  W.  175,  holding 
in  action  for  injuries  to  cinder  shoveler  resulting  from  hostler  taking 
engine  into  cinder  pit  without  signals,  where  injury  occurred  next  day 
after  complaint  of  lack  of  signal  was  lodged,  question  of  assumption 
of  risk  was  for  jury;  Johnson  v.  Mammoth  Vein  Coal  Co.,  88  Ark.  248, 
19  L.  B.  A.  (N.  S.)  646,  114  S.  W.  725,  holding  in  action  for  injuries 
to  miner,  assumption  of  risk  is  not  available  to  defeat  provision  of 
Kirby's  Digest,  §  5352,  requiring  operators  of  mines  to  furnish  props^ 
and  question  of  contributory  negligence  is  for  jury ;  Wheeler  v.  Chicago 
etc.  R.  Co.,  267  111.  321,  108  N.  E.  337,  holding  in  action  for  injuries 
resulting  from  defective  machinery,  where  servant  continues  to  work 
knowing  of  defect,  master  may  rely  either  upon  defense  of  assumption 
of  risk  or  of  contributory  negligence;  Spinden  v.  Atchison  etc.  Ry.  Co., 
95  Kan.  477,  148  Pac.  748,  holding  in  action  under  Federal  Employers' 
Liability  Act,  instruction  that  defense  of  assumption  of  risk  can  only 
be  established  by  showing  danger  of  task  was  so  glaring  that  person 
of  ordinary  prudence  would  not  have  attempted  it,  was  erroneous; 
Barker  v.  Kansas  City  etc.  Ry.  Co.,  88  Kan.  779,  781,  48  L.  R.  A.  (N.  S.) 
1121,  129  Pac.  1155,  1156,  holding  assumption  of  risk  is  good  defense 
in  action  under  Federal  Employers'  Liability  Act,  except  in  cases  in 
which  violation  of  statute  enacted  for  safety  of  employee  has  contrib- 
uted to  his  injury  or  death;  Berdos  v.  Tremont  &  Suffolk  Mills,  209 
Mass.  498,  Aim.  Oas.  1912B,  797,  95  N.  E.  879,  holding  in  action  for 
injuries  to  child  under  fourteen  years  of  age  employed  in  mill  in  vio- 
lation of  Stats.  1909,  c.  514,  §§  56,  61,  defense  of  assumption  of  risk 
based  on  illegal  contract  of  employment  is  not  open  to  employer,  but 
defense  of  contributory  negligence  is  not  abrogated  by  statute;  Baker 
V.  Michigan  Cent.  R.  Co.,  169  Mich.  621, 135  N.  W.  941,  allowing  re- 
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covery  in  action  for  death  of  switchman  crushed  between  cars  while 
endeavoring  to  separate  air-coupler;  Rase  v.  Minneapolis  etc.  Ry.  Co., 
107  Minn.  266,  21  L.  R.  A.  (N.  S.)  138,  120  N.  W.  363,  holding  in  action 
for  injuries  to  coal  shoveler  at  elevator  where  injuries  resulted  from  un- 
guarded machinery,  questions  of  assumption  of  risk  and  contributory 
negligence  were  for  jury;  Phillips  v.  Hamilton  Brown  Shoe  Co.,  178 
Mo.  App.  209, 165  S.  W.  1188,  holding  in  action  for  injuries  to  eighteen 
year  old  boy  from  breaking  of  shoe-tacking  machine  not  guarded  as 
required  by  Rev.  Stats.  1909,  §  7828,  doctrine  of 'assumption  of  risk 
does  not  apply  and  continuing  at  work  after  knowledge  of  defect  was 
not  contributory  negligence;  Horton  v.  Seaboard  Air  Line  R.  Co.,  162 
N.  C.  429,  78  S.  E.  496,  holding  in  action  under  Federal  Employers' 
Liability  Act  brought  by  engfineer  injured  by  explosion  of  unguarded 
water-gauge,  question  of  assumption  of  risk  is  for  jury,  and  instruc- 
tions on  that  subject  were  not  erroneous;  Hall  v.  Northwestern  R.  Co., 
81  S.  C.  530,  62  S.  E.  852,  instruction  that  where  servant  knows  of 
patent  defect  in  appliances  making  it  dangerous  for  him  to  operate  them 
it  is  for  jury  to  determine  whether  he  assumed  risk,  was  not  erroneous ; 
Fandek  v.  Bamett  &  Record  Co.,  161  Wis.  64,  150  N.  W.  640,  holding 
Statute  of  1911,  §  2394r-l,  abolishing  defense  of  assumption  of  risk^ 
relates  to  risks  within  field  of  ordinary  care,  and  when  assumption  of 
risk  amounts  to  negligence,  defense  of  contributory  negligence  is  avail- 
able; Bentner  v.  Oshkosh  Gaalight  Co.,  132  Wis.  453,  112  N.  W.  451, 
holding  employee  killed  by  coming  in  contact  with  high  potential  elec- 
tric current  while  making  repairs  assumed  risk;  dissenting  opinion  in 
Pulaski  Min.  Co.  v.  Hagan,  196  Fed.  732,  116  C.  C.  A.  352,  majority 
holding  in  action  for  injuries  to  servant  while  loading  tank-car  with 
sulphuric  acid,  evidence  warrants  finding  that  method  adopted  by  em- 
ployer was  not  reasonably  safe,  and  employee  was  not  guilty  of  coti- 
tributory  negligence  and  did  not  assume  risk;  dissenting  opinion  in 
Armstrong  v.  A.  C.  Tuxbury  Lumber  Co.,  86  S.  C.  136,  68  S.  E.  250, 
majority  denying  recovery  in  action  for  injuries  to  employee  by  catch- 
ing sleeve  in  unguarded  cog  gear;  dissenting  opinion  in  Lyon  v.  Charles- 
ton &  W.  C.  Ry.,  77  S.  C.  348,  58  S.  E.  19,  majority  holding  flagman 
injured  while  uncoupling  cars  under  order  of  conductor  assumed  risk. 

Explained  in  dissenting  opinion  in  Horton  v.  Seaboard  Air  Line  R. 
Co.,  16?  N.  C.  444,  78  S.  E.  502,  majority  upholding  instructions  on 
assumption  of  risk  in  action  under  Federal  Employers'  Liability  Act 
brought  by  engineer  injured  by  explosion  of  unguarded  water-glass; 
dissenting  opinion  in  Fandek  v,  Bamett  &  Record  Co.,  161  Wis.  70,  71, 
150  N.  W.  542,  majority  holding  Statute  of  1911,  §  2394-1,  abolishing 
defense  of  assumption  of  risk,  relates  to  risks  within  field  of  ordinary 
care,  and  when  assumption  of  risk  amounts  to  n^ligence,  defense  of 
contributory  negligence  was  available. 
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Distinguished  in  Lyon  v.  Charleston  &  W.  C.  Ry.,  77  S.  C.  341,  58 
8.  E.  17y  holding  flagman  injured  while  uncoupling  cars  under  order 
of  conductor  assumed  risk. 

Denied  in  Armstrong  v.  A.  C.  Tuxhury  Lumher  Co.,  86  S.  C.  127,  128, 
68  8.  E.  247,  denying  recovery  in  action  for  injuries  to  employee  by 
catching  sleeve  in  unguarded  cog  gear. 

Distinction  between  defenses  of  assumption  of  risk  and  contrib- 
utory negligence.    Note,  18  Ann.  Osm.  964,  965,  968. 

Distinction  between  assumption  of  risk  and  contributory  negligence. 
Notes,  21  L.  R.  A.  (N.  S.)  138;  8  N.  0.  C.  A.  546. 

Assumption  of  risk  on  failure  of  employer  to  perform  statutory 
duty.    Note,  13  Ann.  Oaa.  36. 

Negligence  consists  in  conduct  which  common  experience  or  special 
knowledge  of  actor  shows  to  be  so  likely  to  produce  result  complained  of, 
under  circumstances  known  to  actor,  that  he  is  held  answerable  for  that 
result,  although  it  was  not  certain,  intended  or  foreseen. 

Approved  in  Gesas  v.  Oregon  Short  line  R.  Co.,  33  Utah,  169,  18 
L.  B.  A.  (N.  8.)  1074,  93  Pac.  278,  holding  failure  of  trainmen  in  charge 
of  train  obstructing  crossing  to  give  warning  before  moving  train  was 
negligence. 

Section  8  of  Safety  Appliance  Act  having  abolished  defense  of  assump- 
tion of  risk  under  specified  conditionB,  employee  should  not  be  charged 
with  assumption  of  risk  under  another  name,  such  as  contributory  negligence. 
Approved  in  Southern  Ry.  Co.  v.  Snyder,  205  Fed.  871,  124  C.  C.  A. 
60,  holding  under  section  8  of  Safety  Appliance  Act  of  1893,  foreman 
of  switching  crew  injured  while  attempting  to  remove  to  repair  track 
car  with  defective  coupler  left  with  other  ears  in  commercial  use  on 
transfer  track  did  not  assume  risk;  Johnson  v.  Great  Northern  Ry.  Co., 
178  Fed.  647,  102  C.  C.  A.  89,  holding  railroad  liable  under  Federal 
Employers'  Liability  Act  of  1908  for  injuries  to  employee  resulting 
from  defective  coupler  in  violation  of  Safety  Appliance  Act  of  1893,  ques- 
tions of  assumption  of  risk  and  contributory  negligence  being  immaterial 
under  section  8  of  Act  of  1893  and  under  section  4  of  Act  of  1908; 
Chicago  Junction  Ry.  Co.  v.  King,  169  Fed.  377,  94  C.  C.  A.  652,  holding 
under  Safety  Appliance  Act  of  1893,  §  2,  switchman  going  between 
cars  to  repair  broken  coupler  cannot  be  charged  with  contributory  neg- 
ligence because  he  knew  of  defect;  York  v.  St.  Louis  etc.  Ry.  Co., 
86  Ark.  246,  110  S.  W.  804,  holding  in  action  for  death  of  brakeman 
in  interstate  commerce,  resulting  from  failure  of  railroad  to  furnish 
automatic  couplers  as  required  by  Federal  Safety  Appliance  Act  of 
1893,  question  of  assumed  risk  is  not  in  issue,  and  question  of  contrib- 
utory n^ligence  is  for  jury;  Atlantic  Coast  Xiine  R.  Co.  v.  Whitney, 
62  Fla.  126,  56  South.  937,  holding  Federal  Employers'  Liability  Act 
of  1908  is  valid  and  confers  rights  enforceable  in  State  courts;  Austin 
V.  Central  of  Georgia  Ry.  Co.,  3  Ga.  App.  781,  61  S.  E.  1000,  holding 
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in  aetion  for  death  of  switchmaii,  questionB  of  eontribatory  negligence 
by  violating  rule  of  company  and  of  whether  rule  was  applicable  to 
snch  employee  or  had  been  abrogated,  were  for  jury;  Luken  v.  Lake 
Shore  etc.  Ry.  Co.,  248  111.  388,  140  Am.  St.  Rep.  220,  21  Ann.  OaA.  82, 
94  N.  E.  179,  holding  under  Laws  1905,  p.  350,  §  2,  requiring  railroads 
to  provide  automatic  couplers,  and,  section  9,  that  employee  shall  not 
be  deemed  to  have  assumed  risk  of  noncompliance  with  statute,  em- 
ployee injured  by  defective  coupler  did  not  assume  risk;  Nichols  v. 
Chesapeake  etc.  Ry.  Co.,  127  Ky.  320, 17  L.  R.  A.  (N.  S.)  861, 105  S.  W. 
483,  hplding  by  amendment  to  petition  in  action  for  injuries,  after 
pleas  of  assumed  risk  and  contributory  negligence,  so  as  to  allege  vio- 
lation of  Federal  Safety  Appliance  Act  of  1893  as  amended  in  1903, 
prohibiting  use  of  cars  not  equipped  with  automatic  couplers  and 
abolishing  defense  of  assumption  of  risk^  cause  became  one  arising 
under  laws  of  United  States  and  therefore  removable  to  Federal  court; 
Van  Doom  ▼.  Heap,  160  Mich.  202,  126  N.  W.  12,  holding  failure  of 
employer  to  protect  ripsaw  aa  required  by  safety  appliance  law  and 
directions  of  factory  inspector  was  negligence  i>er  se;  Southern  Pac. 
Co.  V.  Allen,  48  Tex.  Civ.  77,  106  S.  W.  447,  holding  in  action  for  in- 
juries to  switchman  uncoupling  cars  equipped  with  defective  couplers 
in  violation  of  Federal  Safety  Appliance  Act  of  1893,  abolishing  de- 
fense of  assumption  of  risk,  n^ligence  of  fellow-servants  does  not 
relieve  company  from  liability;  Southern  Ry.  Co.  v. 'Jacobs,  116  .Va.  198, 
81  S.  E.  102,  holding  Federal  Employers'  Liability  Act,  §  4,  abolishing 
defense  of  assumption  of  risk  in  case  in  which  carrier's  violation  of 
statute  enacted  for  safety  of  employee  contributes  to  injury,  did  not 
nullify  defense  of  assumed  risk  in  other  cases,  and  denying  recovery 
for  injuries  to  firemen  in  interstate  commerce. 

Contributory  negligence  as  defense  under  Federal  Safety  Appliance 
Act.    Note,  Ann.  Gas.  1914D,  886. 

Contributory  negligence  as  bar  to  recovery  for  violation  of  master's 
statutory  duty,  where  statute  excludes  defense  of  assumption  of 
risk.    Note,  18  L.  R.  A.  (N.  S.)  1164. 

Voluntary  assumption  of  risk  by  servant  as  defense  to  master's 
breach  of  statutory  duty.    Note,  1  N.  0.  0.  A.  869. 

Liability  to  employee  for  injury  sustained  in  coupling  cars  not 
properly  equipped  with  coupler  as  required  by  State  or  Federal 
statute.    Note,  4  N.  0.  0.  A.  488. 

Duty  and  liability  under  Federal  and  State  Railway  Safety  Appli- 
ance Acts.    Note,  20  L.  R.  A.  (N.  8.)  482,  483. 

Held  liareln  that  ruling  upon  negligence  was  so  involved  with  and  de- 
pendent upon  erroneous  views  of  Safety  Appliance  Act  that  if  judgment 
stood,  statute  would  suffer  wound. 

Approved  in  Schlemmer  v.  Buffalo  etc.  Ry.  Co.,  220  U.  S.  593,  65  L.  Ed. 
699,  31  Sup.  Ct.  561,  holding  on  record  in  this  case  contributory  negli« 


205  U.  S.  20-33  NOTES  ON  U.  S.  REPORTS.  934 

gence,  apart  from  asramption  of  risk,  appears,  and  State  eourt  denied 
plaintiff  no  Federal  right  under  Safety  Applianee  Act  in  dismissing 
action  for  death  of  employee. 

Violation  of  statutory  obligation. of  employer  is  negligence  per  se  and 
actionable  if  injuries  are  sostained. 

Approved  in  Strait  v.  Tazoo  etc.  R.  Co.,  209  Fed.  162,  49  L.  B.  A. 
(N.  8.)  1068,  126  C.  C.  A.  105,  holding  failure  to  observe  requirements 
of  Code  Mis8.y  1906,  §  4053,  relating  to  constmction  and  maintenance 
of  railroad  crossings  over  highway,  resulting  in  death  of  traveler  using 
crossing,  is  n^ligence  per  se,  for  which  railroad  is  liable. 

L^al  meaning  of  "any."    Note,  Ann.  Oaa.  1916E,  21. 

Miscellaneous.  Cited  in  Societe  Anonyme  des  Sucreries  de  St.  Jean 
V.  United  States,  226  U.  S.  600,  57  L.  Ed.  376,  33  Sup.  Ct.  113,  affirming 
judgment  on  authority  of  principal  case;  Chicago  etc.  Ry.  Co.  v.  Brad- 
bury, 223  IL  S.  711,  56  L.  Ed.  625,  32  Sup.  Ct.  520,  dismissing  for  want 
of  jurisdiction;  Schlemmer  v.  Buffalo  etc.  Ry.  €o.,  220  U.  8.  591,  55 
L.  Ed.  598,  31  Sup.  Ct.  561,  reciting  history  of  litigation. 

205  U.  8.  20-33,  61  Ik  Ed.  689,  27  8np.  Cfc.  430,  TINBIST  T.  TREAT. 

Iiocal  practice  under  wliicli  one  indicted  for  crime  la  not  entitled  to 
preliminary  examination  prior  to  trial  on  merits  has  no  application  to  pro- 
ceeding under  United 'States  Bevlsed  Statutes,  section  1014,  for  arrest  and 
removal  to  another  Federal  district  for  trial  of  person  tibiere  charged  with 
offense  against  United  States. 

Approved  in  Hastings  v.  Murchie,  219  Fed.  88, 134  G.  C.  A.  1,  holding 
in  habeas  corpus  proceeding  that  procedure  for  removal  authorized 
by  R.  L.  Mass.,  c.  217,  §§28  and  29,  is  not  analogous  to  that  required 
by  Rev.  Stats.,  §  1014,  and  accused  must  be  released  unless  he  is  given 
opportunity  to  present  evidence  of  want  of  probable  cause. 

Distinguished  in  Henry  v.  Henkel,  235  U.  S.  227,  59  L.  Ed.  205,  35 
Sup.  Ct.  54,  holding  court  cannot  in  habeas  corpus  proceeding  determine 
question  as  to  whether  Congress  has  power  to  compel  witness  in  con- 
gressional inquiry  to  make  material  and  non  criminatory  disclosures  as 
required  by  Rev.  Stats.,  §§  101-104,  and  whether  district  judge  has  juris- 
diction under  Rev.  Stats.,  §  1014,  to  order  his  removal,  or  as  to  validity 
of  those  statutes.  « 

While  in  removal  proceeding  under  Revised  Statutes,  section  1014,  in- 
dictment is  prima  facie  evidence  of  probable  cause,  it  is  not  conclusive,  and 
exclusion  of  evidence  tending  to  show  that  no  offense  triable  in  district  to 
which  removal  was  sought  had  been  committed,  was  not  mertf  error,  but 
denial  of  right  under  Federal  Constitution, 

Approved  in  Tillinghast  v.  Richards,  225  Fed.  234,  releasing  on 
habeas  corpus  persons  indicted  for  conspiracy  to  defraud  United  States 
by  removing  oleomargarine  from  factory  in  Rhode  Island  without  pay- 
ment of  taxj  where  allegations  of  overt  acts  by  accused  in  purchasing 


935  TINSLEY  v.  TREAT.  205  U.S.  20-33 

palm  oil  in  New  York  were  too  indefinite;  Ex  parte  Harlan,  180  Fed. 
131,  holding  conviction  of  conspiracy  cannot  be  attacked  in  habeas 
corpus  proceeding  on  ground  that  offense  was  committed  in  another 
district;  In  re  Quinn,  176  Fed-  1021,  holding  in  removal  proceeding 
court  must  determine  whether  probable  cause  exists,  but  is  not  required 
to  determine  sufficiency  of  all  counts  of  indictment  as  against  demurrer; 
Haas  V.  Henkel,  166  Fed.  626,  holding  on  application  to  remove  accused 
to  District  of  Columbia  for  trial  on  indictments  found  in  that  district, 
accused  admitted  his  identity  with  party  charged  in  indictments,  com- 
missioner was  required  to  determine  whether  indictments  charged  of- 
fenses against  United  States  and  whether  offenses  were  triable  in 
District  of  Columbia;  United  States  v.  Black,  160  Fed.  433,  87  C.  C.  A. 
383,  holding  in  removal  proceeding  of  accused  indicted  for  conspiracy 
to  defraud  government  of  public  lands,  subject  to  entry  under  Timber 
and  Stone  Act  of  1878,  certified  copies  of  Land  Office  records  to  show 
that  entries  of  lands  mentioned  in  indictments  were  perfected  prior  to 
alleged  overt  acts  and  more  than  three  years  before  filing  of  indictment, 
were  admissible  o^  question  of  probable  cause;  Pereles  v.  Weil,  157 
Fed.  421,  holding,  in  habeas  corpus  proceeding  to  discharge  person  com- 
mitted for  removal  to  another  district  by  commissioner  under  Rev. 
Stats.,  §  1014,  indictment  charging  conspiracy  to  defraud  govern- 
ment of  public  lands  was  insufficient;  Ex  parte  Ryan,  154  Fed.  217, 
holding  in  removal  proceeding  under  Rev.  Stats.,  §  1014,  prima  facie 
case  made  by  filing  of  certified  copy  of  indictment,  was  not  overcome  by 
denial  under  oath  by  accused  that  he  had  committed  offense  charged; 
Eureka  County  Bank  Habeas  Corpus  Cases,  35  Nev.  119,  126  Pao.  667, 
holding  habeas  corpus  lies  to  release  person  charged  with  act  not  made 
criminal  by  law;  dissenting  opinion  in  Greene  v.  United  States,  154 
Fed.  425,  85  C.  C.  A.  251,  majority  holding  persons  surrendered  by 
Canada  to  United  States  under  extradition  treaty  with  Great  Britain 
of  1889-90,  to  be  tried  for  crime  of  "participation  in  fraud  by  an  agent 
or  trustee,''  were  tried  for  such  crime  where  indictment  charged  them 
with  conspiracy  with  disbursing  officer  of  government  to  defraud  United 
States  by  presenting  false  claims. 

Distinguished  in  Harlan  v.  McGourin,  218  U.  S.  447,  21  Ann.  Oas.  849, 
54  L.  Ed.  1105,  31  Sup.  Ct.  44,  holding  Supreme  Court  cannot  review 
validity  of  conviction  and  sentence  on  habeas  corpus  where  trial  was 
under  constitutional  statute  and  court  did  not  exceed  its  jurisdiction; 
Price  V.  Henkel,  216  U.  S.  491,  64  L.  Ed.  585,  30  Sup.  Ct.  257,  holding 
indictment  in  district  where  found  does  not  conclusively  destroy  prima 
facie  case  made  in  removal  proceeding  by  indictment  in  district  to 
which  removal  is  sought,  and  decision  of  commissioner  is  not  review- 
able on  petition  for  habeas  corpus. 

Miscellaneous.  Cited  in  Gould  v.  Youngworth,  205  U.  S.  539,  61 
L.  Ed.  920,  27  Sup.  Ct.  791,  reversing  final  orders  and  remanding  causes 
with  direction*  to  discharge  petitioners  without  prejudice  to  renewal 
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of  applications  to  remove;  dissenting  opinion  in  Hyde  ▼.  United  States, 
225  U.  S.  391,  AniL  Otm.  1914A,  614,  66  L.  Ed.  1136,  32  Sup.  Ct.  793, 
majority  holding  overt  acts  performed  in  district  by  one  of  parties 
who  had  conspired  in  another  district  in  violation  of  Rev.  Stats.,  §  5440, 
give  jurisdiction,  as  to  all  conspirators,  in  court  in  district  in  which 
overt  acts  were  performed. 

206  TT.  8.  33-34,  61  L.  Ed.  605,  27  Sop.  Ct.  434^  E£SSI£B  T.  TBEAT. 
Not  cited* 

206  V.  8.  34-46,  51 1..  Ed.  696,  27  Sup.  Ot  410,  HALTEB  ▼.  NEBBA8KA. 

Exc6pt  as  restrained  by  Its  own  fundamental  law,  or  by  supreme  law 
of  tlie  land,  State  possesses  all  legislative  power  consistent  with  repnbli- 
can  form  of  government.  Eacb  State  may  provide  not  only  for  health, 
morals  and  safety  of  its  people,  bat  for  the  common  good,  as  Involved  in 
the  well-being,  peace,  happiness  and  prosperity  of  the  people. 

Approved  in  Wiseman  v.  Tanner,  221  Fed.  701,  upholding  Initiative 
Act  No.  8  of  Washington,  prohibiting  employment  agents  from  demand- 
ing or  receiving  fees  from  workers  for  furnishing  employment  or  infor- 
mation leading  thereto ;  In  re  Arkansas  Rate  Cases,  187  Fed.  298,  en- 
joining enforcement  of  Arkansas  passenger  rate  statute  of  1907  and 
freight  rates  established  by  commission  as  confiscatoiy ;  Matter  of  Ap- 
plication of  Lee,  28  Cal.  App.  727,  153  Pac.  995,  upholding  section  3a 
of  ordinance  of  San  Diego  No.  6248  requiring  every  auto  bus  for  which 
permit  is  issued  to  maintain  regular  schedule  six  days  in  week  from 
6  A.  M.  to  midnight;  Freadrich  v.  State,  89  Neb.  354,  34  L.  B.  A.  (N.S.) 
660,  131  N.  W.  622,  upholding  provision  of  Cobbey's  Ann.  Stats.  1909, 
e.  33,  §§  9819-9840,  known  as  Pure  Food  Law,  as  applied  to  sale  of 
misbranded  package  of  lard  put  up  by  manufacturer. 

State  has  power,  in  absence  of  national  legislation,  to  enact  statnte 
preventing  and  punishing  desecration  of  flag  of  the  United  States,  and 
prohibiting  sale  of  articles  upon  which  is  representation  of  the  flag  for 
advertising  purposes. 

Approved  in  dissenting  opinion  in  Ex  parte  Hollman,  79  S.  G.  44, 
14  Asm.  Oas.  1106,  60  S.  E.  32,  majority  holding  Grim.  Gode  1902,  §  357, 
declaring  laborer  under  contract  to  work  on  farm  lands,  receiving  ad- 
vances who  willfully  and  without  just  cause  fails  to  perform  services 
required  by  contract  guilty  of  misdemeanor  is  void  under  thirteenth 
amendment  and  United  States  statute  of  1901  prohibiting  peonage. 

Distinguished  in  dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed. 
710,  majority  upholding  Washington  statute  prohibiting  employment 
agencies  from  receiving  fiees  from  workers. 

Statutes  against  desecration  of  flag.    Note,  7  Lk  &.  A.  (N.  8.)  1080. 
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205  TT.  8.  4e-69,  51  L.  Ed.  703,  27  Sup.  Ot.  426,  0ITIZEN8'  aAVIKGHS  «(, 

T&UST  OO.  Y.  ILLINOIS  OBNT.  S.  B.  00. 

Bepealing  dause  of  Judiciary  Act  of  1887-1888  did  not  reach  eigbth 
•ectiou  of  act  of  1876. 

Approved  in  Kentucky  Coal  Lands  Co.  v.  Mineral  Development  Co.,  219 
Fed.  49, 133  C.  C.  A.  151,  holding  under  Judiciary  Act  of  1875,  c.  137,  §  8, 
as  amended  in  1887  and  1888,  Federal  court  of  district  in  which  property 
is  situated  has  jurisdiction  of  local  actions  described  in  section  8,  where 
diverse  citizenship  exists,  without  regard  to  residence  of  parties ;  Ladew  v. 
Tennessee  Copper  Co.,  179  Fed.  249,  holding  suit  to  restrain  nuisance 
by  process  in  personam  is  not  within  section  8  of  Judiciary  Act  of  1875, 
and  Federal  court  has  no  jurisdiction  where  neither  party  is  resident  of 
district. 

Suit  by  itockholden  of  railroad  to  caned  deeds  and  leases  by  which 
railroad  property  is  held  and  managed  in  interests  of  another  railroad  is 
within  seetlon  8  of  Judiciary  Act  of  1875,  as  suit  to  caneel  encumbrance  or 
cloud  upon  title  to  real  property,  and  within  Jurisdiction  of  Circuit  Court 
in  district  in  which  property  is  situated,  although  defendant  corporations 
are  inhabitants  of  another  district,  subject  to  condition  prescribed  by  sec- 
tion 8  that  adjudication  affecting  absent  defendants  without  appearance 
affects  only  property  subject  of  suit  and  within  Jurisdiction  of  court. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co.,  234 
U.  S.  374,  58  L.  Ed.  1359,  34  Sup.  Ct.  810,  suit  to  annul  judgments  of 
special  court  of  eminent  domain  in  Mississippi  is  suit  to  remove  cloud 
on  title  within  provision  of  section  57,  Judicial  Code,  making  suit  to 
remove  cloud  upon  title  cognisable  in  District  Court  of  district  in  which 
property  is  located,  even  though  both  parties  reside  outside  such  district; 
Hudson  Nav.  Co.  v.  Murray,  233  Fed.  469,  holding  jurisdiction  cannot  be 
acquired  by  substituted  service  provided  for  in  Judicial  Code,  §  57,  where 
suit  is  not  to  cancel  cloud  upon  legal  title  to  genuine  stock  or  equitable 
title  thereto,  but  is  cloud  upon  equitable  title  to  property  of  corporation  in 
holders  of  genuine  stock,  and  such  property  is  not  within  district ;  Geiger- 
Jones  Co.  v.  Turner,  230  Fed.  238,  holding  Ohio  blue  sky  law  (Gen.  Code, 
§§  6373-1  to  6373-24),  amended  by  act  of  1913,  requiring  dealers  in  stocks, 
bonds  and  other  securities  to  obtain  license  from  superintendent  of  banks, 
is  void  as  burden  on  interstate  commerce;  Burpee  v.  Guggenheim,  226 
Fed.  220,  holding  under  Judicial  Code,  §  57,  District  Court  has  juris- 
diction of  suit  to  remove  cloud  from  title  to  machinery  and  patents 
by  claims  under  contract  to  invent  and  manufacture  machinery  for 
absent  defendants;  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co., 
201  Fed.  943, 120  C.  C.  A.  257,  holding  proceeding  under  State  statutes 
to  condemn  right  of  way  for  tel^raph  line  is  not  suit  to  enforce  legal 
or  equitable  claim  to  property  within  meaning  of  Judicial  Code,  §  57, 
and  is  not  removable  to  Federal  court  where  none  of  defendants  are 
residents  of  district,  unless  plaintiff  waives  objection  thereto;  Amparo 
Mining  Co.  ▼.  Fidelity  Trust  Co.,  74  N.  J.  Eq.  212,  71  Atl.  611,  holding 
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action  to  establish  trost  in  shares  of  stock  in  New  Jers^  corporation 
is  action  quasi  in  rem,  and  all  parties  whether  residents  of  New  Jersey 
or  other  States  may  be  brought  into  suit  by  service  of  process  upon  New 
Jersey  residents  and  by  notice  provided  by  law  to  residents  of  other 
States;  Perry  v.  Young,  133  Tenn.  532,  182  S.  W.  580,  holding  suit  to 
settle  interests  in  life  insurance  policy  was  quasi  in  rem  and  court 
having  jurisdiction  of  res,  or  policy,  could  by  its  judgment  bind  non- 
resident distributees  served  by  publication. 

Distinguished  in  Kentucky  Coal  Lands  Co.  v.  Mineral  Develop.  Co., 
191  Fed.  912,  holding  action  of  ejectment  can  only  be  brought  in  dis- 
trict in  which  property  is  situated,  and  Federal  court  has  jurisdiction, 
although  neither  party  is  resident  of  district,  where  parties  are  resi- 
dents of  different  States  and  defendant  can  be  served  in  district. 

Nonresident  defendants  did  not  waive  benefit  of  tlieir  qualified  appear- 
ance at  time  of  filing  pleas  to  Jurisdiction  hj  discussion  of  merits  per-i- 
mitted  or  invited  by  court  in  order  tliat  it  miglit  be  Informed  on  tliat  ques- 
tion in  event  tbat  it  concluded  to  consider  merits  along  witb  sulBclency  of 
pleas  to  Jurisdiction. 

Approved  in  Fulton  v.  Ramsey,  67  W.  Va.  327,  140  Am.  St.  Bep.  969, 
68  S.  E.  384,  holding  mere  inquiry  as  to  whether  continuance  may  be 
taken  without  waiver  of  service  or  offer  to  move  for  continuance  does 
not  amount  to  general  appearance;  Nelson  v.  Husted,  182  Fed.  924, 
holding  filing  of  demurrer  in  equity  suit  in  Federal  court  which  not 
only  challenges  jurisdiction  but  goes  to  merits  of  case  constitutes  gen- 
eral appearance;  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co., 
234  U.  S.  372,  58  L.  Ed.  1358,  34  Sup.  Ct.  810,  on  direct  appeal  under 
Judicial  Code,  §  238,  from  judgment  of  District  Court  dismissing  bill 
for  want  of  jurisdiction  on  ground  that  neither  party  was  resident  of 
district,  Supreme  Court  is  only  concerned  with  jurisdiction  of  District 
Court  as  Federal  court,  and  whether  apx>ellant  is  entitled  to  relief, 
sought  is  not  jurisdictional  question. 

206  U.  S.  60-79,  61  L.  Ed.  70B,  27  Sup.  Ot.  412,  WILSfflNaTON  STAB  MIN. 
00.  V.  FULTON. 

Prejudicial  error  results  ftom  refusal  to  instruct  that  no  recovery  can 
be  had  in  action  for  death  under  those  counts  not  sustained  by  any  evi- 
dence; and  section  67  of  Illinois  Practice  Act  does  not  sustain  contention 
that  sncb  errors  are  not  prejudicial. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Kroloff,  217  Fed.  528, 133  C.  C.  A. 
377,  holding,  in  action  for  death,  refusal  to  grant  request  to  withdraw 
one  of  several  charges  of  negligence  from  jury  was  fatal  error  where 
there  was  no  substantial  evidence  to  sustain  that  charge. 

tTse  and  enjoyment  of  mining  property  is  subject  to  reasonable  exer- 
cise of  police  power  of  State  and  mine  owners  axe  not  deiwived  of  rights 
and  privileges  of  citlxea  of  United  States  by  Illinois  statute  of  1809,  n- 
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qnixini;  employmeiit  only  of  licensed  mine  managen  and  examiners  and  Im- 
posing on  mine  owner  liability  for  willful  failure  of  such  managers  and 
examiners  to  fumlsli  reasonably  safe  place  to  work. 

Approved  in  Rail  etc.  Coal  Co.  v,  Yaple,  214  Fed.  280,  upholding 
Ohio  act  of  1914,  regulating  weighing  of  coal  at  mines;  Holly  v.  Mc- 
Dowell Coal  etc.  Co.,  203  Fed.  673,  122  C.  C.  A.  64,  3  N.  C.  C.  A.  749, 
upholding  Code  Supp.  W.  Va.,  c.  15H,  §§400-454,  regulating  operation 
of  coal  mines  and  placing  internal  control  in  hands  of  mine  foreman 
and  fire  boss  responsible  to  State;  Brazil  Block  Coal  Co.  v.  Hotel,  192 
Fed.  Ill,  112  C.  C.  A.  448,  upholding  Mines  Act  (Hurd's  Rev.  Stats. 
HI.  1909,  c.  93),  §  13,  requiring  mine  manager  to  furnish  sufficient 
supply  of  props  to  miners  on  demand;  Ozan  Lumber  Co.  v.  Biddie,  87 
Ark.  592,  113  S.  W.  798,  upholding  acts  1907  making  corporation  liable 
to  employees  for  injiiry  or  death  resulting  from  negligence  of  other 
employees;  Patterson  v.  State,  7  Okl.  Cr.  507,  124  Pac.  947,  upholding 
provisions  of  article  VII,  chapter  67,  Snyder's  Stats.  1909,  prescribing 
general  rules  and  regulations  for  protection  of  miners ;  dissenting  opinion 
in  Bracey  v.  Darst,  218  Fed.  498,  majority  holding  act  of  West  Virginia 
of  1911,  known  as  blue  sky  law,  regulating  investment  companies,  void 
as  applied  to  individuals,  as  abridging  their  right  to  contract,  and  also 
void  as  burden  on  interstate  commerce. 

Distinguished  in  Bralley  v.  Tidewater  Coal  etc.  Co.,  66  W.  Va.  282, 
19  Ann.  Cbb.  510,  40  L.  B.  A.  (N.  S.)  945,  66  S.  E.  685,  construing*  sec- 
tipns  409  and  410,  Code  1906,  and  holding  mine  boss  and  miners  are 
fellow-servants,  and  master  is  not  liable  to  miners  lor  negligence  of 
boss. 

State  may  (diange  and  modify  principles  of  common  law»  applicable  to 
relation  of  master  and  servant,  in  accord  with  its  conceptions  of  public 
policy,  and  impose  liability  upon  master  for  willful  failure  of  employees 
to  comply  with  statute. 

Approved  in  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  948,  upholding 
Federal  Employers'  Liability  Act  of  1908,  abolishing  fellow-servant 
rule,  although  such  provision  is  not  limited  to  negligence  of  fellow- 
servant  who  is  at  time  engaged  in  interstate  commerce ;  Ivy  v.  Western 
Union  Tel.  Co.,  165  Fed.  376,  upholding  act  of  Arkansas  of  1903,  mak- 
ing telegraph  companies  doing  business  in  State  liable  in  damages  for 
mental  anguish  in  absence  of  bodily  injury  or  pecuniary  loss,  for  negli- 
gence in  receiving,  transmitting,  or  delivering  messages. 

Liability  of  mine  owner  for  injuries  to  employee  caused  by  neg- 
ligence of  mine  boss  or  foreman  employed  pursuant  to  statute. 
Note,  10  Ann.  Gaa.  748. 

Liability  for  negligence  of  supervising  employee  employed  pursuant 
to  statute.    Note,  40  L.  B.  A.  (N.  8.)  950,  961. 
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1206  tX.  S.  80>86,  51  L.  Ed.  718,  27  Sap.  Ot.  423,  UNITED  STATES  EX  REL. 
WEST  V.  HITCHCOCK. 

Where  Secretary  of  Interior  lias  authority  to  paai'oii  right  of  person 
claiming  to  he  memher  of  Indian  band  to  select  land,  his  Jurisdiction  does 
not  depend  npon  his  decision  helng  correct. 

Approved  in  Fleming  v.  McCurtain,  215  U.  S.  63,  54  L.  Ed.  92^  30 
Sup.  Ct.  16;  holding  rolls  of  citizens  of  Choctaw  Nation  prepared  by 
commission  under  act  of  1898,  and  approved  by  Secretary  of  Interior 
and  decisions  of  secretary  as  to  distribution  of  lands  are  final;  An- 
icker  v.  Gunsburg,  226  Fed.  180,  141  C.  C.  A.  174,  holding  oil  and  gas 
lease  executed  by  full-blood  Creek  Indian  on  March  20th  and  filed  April 
5th,  approved  by  Secretary  of  Interior,  is  entitled  to  priority  over  lease 
executed  March  28th  and  filed  March  30th;  Ligon  v.  Johnston,  164 
Fed.  673,  90  C.  C.  A.  486,  holding  disposition  of  tribal  property  of 
Choctaw  Indians  by  act  of  1906,  providing  for  distribution  of  land 
and  proceeds  of  unallotted  land  between  members  of  tribe  as  shown 
by  enrollment  to  be  completed  and  approved  by  March  4,  1907,  is 
conclusive,  and  court  cannot  revise  such  enrollment;  Rainbow  v.  Young, 
161  Fed.  838,  839,  88  C.  C.  A.  653,  holding  under  Rev.  Stats.,  §§  441, 
463,  2058,  2149,  Commissioner  of  Indian  Affairs  with  approval  of  Sec- 
retary of  Interior,  may  remove  collectors  from  Indian  reservation  on 
days  when  payments  are  made  to  Indians,  although  reservation  is 
within  State  and  Indians  are  citizens;  Lewis  Pub.  Co.  v.  Wyman,  152 
Fed.  800,  holding  court  has  no  jurisdiction  to  review  action  of  post- 
master, affirmed  by  Postmaster-general  as  to  number  of  copies  of 
journal  publishing  company  may  transmit  through  mails  at  one  cent 
per  pound  rate;  Stanclift  v.  Fox,  152  Fed.  699,  81  C.  C.  A.  623,  holding 
under  act  of  Congress  of  1901,  authorizing  Secretary  of  Interior  to  de- 
termine exterior  limits  of  town  sites  on  Indian  lands,  decision  of  sec- 
retary is  controlling  in  absence  of  clear  showing' that  it  was  wrong  or 
induced  by  fraud;  McKenzie  v.  Fisher,  40  App.  D.  C.  81,  holding  deci- 
sion of  Secretary  of  Interior  that  homestead  entry  is  void  as  within 
reserved  territory  under  Land  Grant  Act  of  1856  is  not  reviewable  by 
court;  United  States  v.  Fisher,  39  App.  D.  C.  180,  denying  mandamus 
to  compel  issuance  of  patent,  where  Secretary  of  Interior  has  deter- 
mined that  contest  was  pending  against  entry  within  two-year  period 
within  meaning  of  act  of  Congress  of  1891. 

Distinguished  in  Sully  v.  United  States,  195  Fed.  125,  holding  test 
of  right  of  persons  of  Indian  blood  to  be  enrolled  and  share  in  land 
set  apart  by  Indian  treaty  of  1868  depends  upon  existence  of  member- 
ship in  nation,  in  absence  of  statute  authorizing  government  official 
to  enter  names  on  rolls  of  nation  or  to  strike  names  therefrom. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  62  L.  R.  A.  (N.  S.)  435. 
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205  IT.  S.  86-92,  51  L.  Ed.  722,  27  Sup.  Ct.  456,  PEBOVICH  ▼.  XJNITEB 
STATES. 

Wliere  tbere  was  no  witness  to  the  homicide  and  identification  of  par- 
tially burned  body  was  not  perfect,  circumstantial  evidence  held  sufficient 
to  warrant  finding  that  body  was  that  of  person  alleged  to  have  been  mur- 
dered, and  that  he  had  been  killed  by  accused,  and  overruling  of  motion 
to  instruct  verdict  of  not  guilty  for  lack  of  proof  of  corpus  delicti,  was 
proper. 

Approved  in  Commonwealth  v.  Richmond,  207  Mass.  247,  20  Ann.  Gas. 
1269,  93  N.  E.  819;  holding  circumstantial  evidence  was  sufficient  to  sus- 
tain conviction  of  murder. 

Singling  out  single  matter  and  ehiphaslzlng  It  by  special  instruction  as 
often  tends  to  mislead  as  to  guide  Jury. 

Approved  in  Hoss  v.  United  States,  232  Fed.  336,  146  C.  C.  A.  376, 
upholding  refusal  of  special  instructions  relating  to  circulating  of 
''kite"  drafts  or  checks  in  prosecution  of  bank  cashier,  for  drawing 
and  issuing  drafts  with  intent  to  defraud  bank,  where  matter  was  pre- 
sented  in  general  charge;  McClendon  v.  United  States,  229  Fed.  527, 143 
C.  C.  A.  591,  refusal  of  special  instruction  in  language  requested  by 
defendant  that  he  could  be  convicted  only  of  offense  charged  in  indict- 
ment was  not  error,  where  court  had  charged  jury  to  that  effect;  Iowa 
Portland  Cement  Co.  v.  Lamandola,  227  Fed.  826,  142  C.  C.  A.  347, 
where  court  in  its  general  charge  fully  stated  law  governing  doctrine 
of  contributory  negligence,  refusal  to  single  out  and  make  special  com- 
ment upon  single  fact  bearing  on  it  was  not  error;  Colburn  v.  United 
States,  223  Fed.  596,  139  C.  C.  A.  136,  applying  rule  in  prosecution  for 
using  mails  to  defraud  in  violation  of  Rev.  Stats.,  §  5480 ;  Weddel  v. 
United  States,  213  Fed.  210,  129  C.  C.  A.  552,  applying  rule  in  prosecu- 
tion under  White  Slave  Traffic  Act  of  1910 ;  Shaw  v.  United  States,  180 
Fed.  355, 103  C.  C.  A.  494,  holding  in  prosecution  of  railway  postal  clerk 
for  embezzlement,  fact  that  confession  was  drawn  out  by  questioning 
of  inspector  does  not  render  it  involuntary,  and  admission  of  testimotiy 
of  inspector  was  not  error. 

Miscellaneous.  Cited  in  Perovich  v.  Perry,  167  Fed.  790,  93  C.  C.  A. 
209,  another  phase  of  same  litigation. 

205  U.  8.  93-104,  61  L.  Ed.  724,  27  Sup.  Ot.  447,  DELAMATEB  ▼.  80X7TH 
DAKOTA. 

General  power  of  States  to  control  and  regulate  business  of  dealing  in 
or  soliciting  proposals  within  their  borders  for  purchase  of  intoxicating 
liquors  Is  beyond  question. 

Approved  in  Martin  v.  Commonwealth,  154  Ky.  662,  157  S.  W.  1078, 
following  rule;  West  Virginia  v.  Adams  Express  Co.,  219  Fed.  798,  135 
C.  C.  A.  464,  amendment  to  West  Virginia  Constitution  prohibiting 
manufacture  and  sale  of  liquor  does  not  impliedly  deprive  legislature 
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of  power  to  enact  Acts  of  West  Virginia  of  1913,  c.  13,  §  3,  providing 
that  place  of  sale  is  place  of  delivery  by  carrier;  State  v.  United  States 
Express  Co.,  164  Iowa,  136, 145  N.  W.  460,  upholding  Webb-Kenyon  Act 
of  Congress  of  1913,  c.  90,  prohibiting  shipment  of  liquor  into  State 
for  use  in  violation  of  State  law. 

Purpose  of  Wilson  Act  of  Congress  of  1800  was  to  enable  States  to  ex- 
tend tbeir  anthorlty  over  intoxicating  lienor  shipped  from  other  States^ 
before  it  became  commingled  witti  mass  of  other  property  in  State  by  sale 
in  original  package. 

Approved  in  Sturgeon  v.  State,  17  Ariz.  617,  154  Pac.  1062,  holding 
under  Webb-Kenyon  Act  of  1913  divesting  liquor  of  interstate  character, 
provision  of  State  Constitution,  art.*  23,  §  1,  prohibiting  sale  of  liquor 
or  its  introduction  into  State  is  valid;  State  v.  Frederick  De  Bary  & 
Co.,  130  La.  1094,  68  South,  894,  under  Wilson  Act  of  1890,  authorizing 
State  to  restrict  liquors  from  being  introduced  into  State,  act  of  1908 
authorizing  license  tax  on  sale  of  liquor  brought  from  another  State  or 
from  foreign  country  is  not  void  as  burden  on  interstate  commerce; 
State  V.  Fisher,  162  N.  G.  558,  560,  562,  77  S.  E.  124,  125,  holding  act 
of  bank  and  its  cashier  in  collecting  purchase  price  of  interstate  ship- 
ment of  liquor  and  delivering  bill  of  lading  was  act  of  interstate  com- 
merce and  not  violation  of  State  law  regulating  sale  of  intoxicating 
liquor;  dissenting  opinion  in  State  v.  Fisher,  162  N.  C.  567,  568,  571,  77 
S.  E.  127, 129,  holding  act  of  bank  and  its  cashier  in  collecting  purchase 
price  of  interstate  shipment  of  liquor  and  delivering  bill  of  lading  was 
act  of  interstate  commerce  and  not  violation  of  State  law  regulating  sale 
of  liquor;  United  States  v.  First  Nat.  Bank  of  Anamoose,  190  Fed.  345, 
arguendo. 

Explained  in  dissenting  opinion  in  Pfeifer  &  Co.  v.  Israel,  161  N.  C. 
417,  425,  77  S.  E.  424,  427,  majority  holding  notes  given  in  State  for 
whisky  unlawfully  sold  in  State  by  agent  of  nonresident  are  not 
enforceable. 

Distinguished  in  In  re  Monongahela  Distillery  Co.,  186  Fed.  225,  hold- 
ing foreign  corporation  shipping  liquors  from  another  State  to  factor 
in  Michigan,  retaining  title  to  goods,  but  authorizing  factor  to  make 
sales,  is  not  transacting  business  in  Michigan,  but  is  engaged  in  inter- 
state commerce;  State  v.  Atlantic  Coast  Line  R.  Co.,  56  Fla.  662,  32 
L.  B.  A.  (N.  S.)  689,  47  South.  984,  upholding  Gen.  Stats.  1906,  §  2908; 
imposing  penalty  upon  carrier  for  violation  of  rate  schedules  or  rules 
of  commission  and  Demurrage  Rule  8,  but  holding  penalty  in  this  case 
was  imposed  for  acts  not  violations  of  statute  or  rule ;  R.  M.  Rose  Co.  v. 
State,  133  Ga.  369,  361,  36  L.  R.  A.  (N.  S.)  448,  65  S.  E.  772,  773,  hold- 
ing criminal  accusation  charging  person  living  in  another  State  with 
soliciting  orders  for  sale  of  liquor  by  circulars  sent  through  mails  to 
person  in  State  in  which  sale  of  liquor  is  prohibited  does  not  charge 
crime  under  Penal  Code  1895,  §428;  State  v.  J.  W.  Kelly  ft  Co.,  123 
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Tenn.  568, 133  S.  W.  1014,  holding  Wilson  Act  of  Congress  of  1890  does 
not  affect  question  of  sale  in  one  State,  completed  by  delivery  to  carrier 
in  that  State  of  liquor  to  be  transported  into  another  State  to  person 
who  ordered  it  by  mail. 

Since  enactment  of  Wilson  law,  owner  of  intoxicating  liqnors  in  one 
State  cannot,  l^y  virtue  of  commerce  clause,  go  liimself  or  send  his  agent 
into  another  State  to  carry  on  business  of  soliciting  proposals  for  purchase 
of  intoxicating  liquor  in  defiance  of  laws  of  such  other  State. 

Approved  in  Spencer  v.  Fisher,  161  N.  C.  120,  76  S.  E.  733,  denying 
recovery  of  damages  under  Revisal  1905,  §§  3524,  3525,  making  it  mis- 
demeanor for  dealer  to  sell  liquor  to  unmarried  qiinors  against  bank 
collecting  draft  and  delivering  bill  of  lading  for  interstate  shipment  of 
liquor  to  minor,  as  bank  is  not  dealer  within  meaniiig  of  statute. 

Validity  of  statute  forbidding  carrying  liquors  into  prohibition 
district.    Note,  17  L.  E.  A.  (N.  S.)  800. 

Power  of  State  to  prohibit  solicitation  of  orders  for  liquor  by  mail 
sent  from  another  State.    Note,  36  Lk  B.  A.  (N.  8.)  443. 

Place  of  sale  of  liquor.    Note,  44  L.  B.  A.  (N.  S.)  440. 

While  State  may  not  forbid  resident  from  ordering  intoxicating  liquors 
for  his  own  use  from  another  State,  it  may  prohibit  business  of  soliciting 
orders  for  such  liquors  within  its  borders,  although  such  orders  contemplate 
contract  to  be  completed  by  acceptance  in  another  State. 

Approved  in  Rose  v.  SJ^ate,  4  Ga.  App.  605,  62  S.  E.  125,  holding 
solicitation  of  order  for  sale  of  liquor  by  person  in  another  State  send- 
ing oircular  through  mails  to  person  in  State  prohibiting  such  sale  is 
crime  within  section  428,  Penal  Code;  Stone  v.  Old  Colony  St.  Ry.  Co., 
212  Mass.  464,  99  N.  E.  220,  holding  receiver  of  insolvent  foreign  insur- 
ance company  ia  not  forbidden  by  public  policy  to  enforce  in  State 
assessment  against  holder  of  policy  issued  in  foreign  State  because 
policy  could  not  have  been  issued  in  State;  People  v.  Swenson,  162  Mich. 
399,  127  N.  W.  302,  holding  under  Public  Acts  1909,  No.  291,  agent  of 
nonresident  corporation  cannot  solicit  orders  for  intoxicating  liquor 
without  payment  of  license  fee,  although  sales  are  not  completed  by 
him,  but  are  subject  to  approval  by  company;  State  v.  Cardwell,  166 
N.  C.  316,  81  S.  E.  631,  approving  conviction  for  selling  intoxicating 
liquors  in  State,  where  accused  owning  whisky  which  was  in  State  or 
another  State  made  contract  of  sale,  received  price,  and  delivered 
whisky  in  State  through  express  company;  Pfeifer  &  Co.  v.  Israel,  161 
N.  C.  411,  77  S.  E.  422,  holding  notes  given  in  State  for  whisky  unlaw- 
fully sold  in  State  by  agent  of  nonresident  are  not  enforceable;  Blunk 
V.  Waugh,  32  Okl.  625,  39  L.  B.  A.  (N.  S.)  1093,  122  Pac.  721,  denying 
recovery  in  replevin  of  liquors  from  trespasser,  where  pleadings  show 
purpose  of  recovery  is  to  engage  in  liquor  business  in  violation  of  State 
law;  State  v.  Eigl^teen  Casks  of  Beer,  24  Okl.  789.  790,  798,  25  L.  R.  A. 
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(N.  S.)  492,  104  Pac.  1094,  1095,  1098,  holding  liquor  in  possession  of 
consignee  on  carrier's  premises  loses  interstate  character  and  may  be 
seized  under  State  law  (Bess.  Laws  1907-3,  p.  605,  c.  69);  State  v. 
Holmes,  68  Wash.  12,  122  Pac.  347,  holding  soliciting  order  of  liquor 
by  mailing  letter  to  person  in  another  city  in  same  State  does  not  in- 
volve interstate  commerce;  State  v.  Miller,  66  W.  Va.  438,  19  Ann.  Cm. 
604,  66  S.  E.  524,  holding  provisions  of  chapter  32  of  Code  of  1899 
(Code  1906,  §§  913-1063),  as  amended  and  re-enacted  since  passage  of 
Wilson  Act  of  Congress  of  1890,  prohibit  nonresident,  without  license, 
from  soliciting  or  receiving  orders  for  liquor  to  be  shipped  into  State. 
Distinguished  in  Rossi  v.  Pennsylvania,  238  U.  S.  66,  59  h.  Ed.  1204, 
35  Sup.  Ct.  677,  holding  under  Wilson  Act  of  1890,  State  may  not  punish 
delivery  of  liquor  within  State  pursuant  to  orders  solicited  within 
State,  where  case  itrose  prior  to  Webb-Kenyon  Act,  and  State  has  no 
statute  prohibiting  soliciting  of  orders. 

Personal  liability  of  agent  or  servant  of  liquor  dealer  for  violation 
of  liquor  law.    Note,  19  Ann,  Oaa.  585. 

Statute  of  South  Dakota  imposing  annual  license  tax  on  traveling  sales- 
men engaged  in  buBincfSs  of  selling,  offering  for  sale  or  soliciting  orders 
for  sale  of  Intozieatlng  liauoni  in  lota  less  tban  five  gallons  is  not  void 
under  commerce  clause  as  burden  on  right  to  sell  in  South  Dakota  which 
right,  under  Wilson  Act,  did  not  exist. 

Approved  in  Phillips  v.  Mobile,  208  U.  S.  479,  62  L.  Ed.  581,  28  Sup. 
Ct.  370,  holding  ordinance  imposing  license  tax  on  pei-sons  selling  beer 
by  barrel  is  valid  under  Wilson  Act  of  1890,  as  applied  to  liquor 
brought  into  State  in  original  package;  William  R.  Compton  Co.  v. 
Allen,  216  Fed.  548,  holding  Acts  35th  Gen.  Assem.  Iowa,  c.  137,  known 
as  ''blue  sky  law,"  prohibiting  citizen  of  another  State  from  selling 
stocks,  bonds  or  securities  within  State  without  obtaining  certificate  as 
investment  company  and  paying  fee,  is  void;  Danciger  v.  Stone,  187 
Fed.  860,  refusing  to  enjoin  seizure  of  liquor  in  interstate  commerce, 
where  nonresident  liquor  dealer  obtains  orders  for  liquor  in  Oklahoma 
by  advertisements  violating  State  law;  Ex  parte  Anixter,  22  Cal.  App. 
123, 125, 134  Pac.  195, 196  and  Ex  parte  Anixter,  166  Cal.  764,  138  Pac. 
353,  both  holding  municipal  ordinance  making  it  unlawful  within  cor- 
porate limits  to  solicit  orders  or  make  agreements  for  delivery  of  liquor 
is  not  in  conflict  with  Wyllie  Local  Option  Act  of  1911 ;  Golden  &  Co.  v. 
Justice's  Court  of  Woodland  Township,  23  Cal.  App.  787,  788,  140  Pac. 
53,  54,  holding  section  15  of  Wyllie  Local  Option  Law  of  1911,  making 
it  unlawful  to  solicit  orders  for  liquor  within  no-license  territory,  cannot 
be  invoked  by  municipality  to  prohibit  solicitation  of  orders  within  its 
limits  for  sale  or  delivery  of  liquor  without  its  boundaries;  State  v. 
Grier,  4  Boyce  (Del.),  355,  88  Atl.  593,  upholding  provision  of  27  Del. 
Laws,  e.  139,  §6,  prohibiting  person  from  bringing  into  local  option 
territory  more  than  one  gallon  of  liquor  in  twenty*four  hours;  Kirk- 
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Patrick  v.  State,  138  Ga.  795,  796,  76  S.  E.  54,  upholding  section  434  of 
Penal  Code  of  1910,  as  construed  to  prohibit  agent  of  nonresident  dealer 
engaged  in  interstate  commerce  from  personally  soliciting  orders  in 
State  for  sale  of  liquor  to  be  shipped  into  State  by  principal;  Rose  v. 
State,  4  Ga.  App.  605,  608,  609,  62  S.  E.  125,  126,  holding  solicitation  of 
order  for  sale  of  liquor  in  State  which  prohibits  such  sale  by  person  in 
another  State  through  circular  sent  through  mails  is  crime  within 
section  428,  Penal  Code;  State  v.  O'Neil,  147  Iowa,  5M,  Ann.  Cas. 
1912B,  691,  33  L.  E.  A.  (N.  8.)  788,  126  N.  W.  454,  holding  person  per- 
forming acts  prohibited  by  Code,  §  2382,  as  amended  by  Code  Supp., 
§  2382,  after  statute  was  declared  void  and  prior  to  later  decision  de- 
claring statute  valid,  cannot  be  prosecuted;  McCollum  v.  McConaughy, 
141  Iowa,  173,  119  N.  W.  540,  overruling  prior  decision  that  Code, 
§  2382^  as  amended  by  acts  28th  Gen.  Assem.,  p.  59,  c.  74  (Code  Supp. 
1907,  §  2382),  prohibiting  soliciting  of  orders  for  liquor,  is  void  as 
applied  to  agent  for  nonresident,  and  sustaining  law  so  as  to  restrain 
such  soliciting  of  orders;  State  v.  Missouri  Pac.  Ry.  Co.,  96  Kan.  624, 
152  Pac.  784,  upholding  Webb-Kenyon  Act  of  Congress  of  1913  divest- 
ing liquor  of  its  interstate  character;  Crigler  v.  Shepler,  79  Kan.  836, 
843,  23  L.  B.  A.  (N.  8.)  500,  101  Pac.  620,  622,  upholding  Gen.  Stats. 
1901,  §  2479,  prohibiting  soliciting  orders  for  liquor  within  State,  and 
denying  recovery  of  commissions  by  agent  soliciting  such  orders;  State 
ex  rel.  Jackson  v.  Wm.  J.  Lemp  Brewing  Co.,  79  Kan.  712,  102  Pao.  507, 
holding  Missouri  corporation  whose  traveling  salesmen  solicit  orders  for 
liquor  in  State  which  are  filled  by  shipping  liquor  f.  o.  b.  St.  Louis  to 
purchasers  in  State,  is  engaged  in  intrastate  business  and  subject  to 
statutes  relating  to  foreign  corporations;  State  v.  J.  P.  Bass  Pub.  Co., 
104  Me.  294,  295,  296,  20  L.  &.  A.  (N.  8.)  496,  71  Atl.  896,  897,  holding 
under  Wilson  Act  of  Congress  of  1890,  State  may  prohibit  advertising 
within  State  of  liquors  sold  or  kept  for  sale  in  another  State;  State  v. 
Droppo,  126  Minn.  71, 147  N.  W.  830,  upholding  Laws  1913,  c.  484,  pro- 
hibiting soliciting  of  orders  for  sale  of  intoxicating  liquors  within 
certain  territory;  Hayner  v.  State,  83  Ohio  St.  194, 198,  93  N.  E.  903, 904, 
upholding  Act  of  1909,  §  4,  prohibiting  soliciting  orders  for  intoxicating 
liquor  in  any  county  where  sale  of  liquor  is  prohibited;  De  Rochemont 
V.  New  York  Cent.  etc.  R.,  75  N.  H.  160,  139  Am.  St.  Rep.  673,  29 
L.  &.  A.  (N.  8.)  529,  71  Atl.  869,  holding  attachment  within  State  of 
freight-car  owned  by  foreign  railroad  and  sent  into  State  in  interstate 
commerce,  but  not  in  actual  use  at  time  of  attachment,  is  not  interfer- 
ence with  interstate  commerce;  State  v.  Banner,  143  N.  C.  638,  639,  24 
L.  R.  A.  (N.  8.)  1,  57  S.  E.  156,  157,  holding  in  prosecution  for  selling 
liquor  without  license,  special  verdict  to  authorize  judgment  of  convic- 
tion must  include  all  elements  of  offense,  without  inference  of  facts, 
and  statements  of  mere  evidence,  not  facts  found,  is  insufficient;  State 
ex  rel.  West  v.  SUte  Capital  Co.^  24  OkL  260,  103  Pac.  1024.  and  Will- 
X1X--60 
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iams  V.  State,  5  Okl.  Cr.  208,  114  Pac.  625,  both  upholding  provision  of 
prohibition  law  (section  4180,  Snyder's  Comp.  Stats.  1909),  prohibiting 
soliciting  within  State  of  purchase*  or  sale  of  liquor;  High  v.  State, 
2  Okl.  Cr.  173,  28  L.  R.  A.  (N.  S.)  162,  101  Pac.  120,  holding 
seizure  of  interstate  shipment  of  liquor  before  delivery  to  con- 
signee was  unauthorized,  as  Oklahoma  Constitution  cannot  abrogate 
right  to  receive  interstate  shipment;  State  v.  Davis,  84  S.  C.  516,  66 
S.  E.  876,  upholding  statute  of  1909  making  it  misdemeanor  for  person 
or  his  agent  to  solicit  or  receive  in  State  orders  for  liquor  for  interstate 
shipment;  Jones  v.  Yokum,  24  S.  D.  182,  183,  123  N.  W.  274,  holding 
notes  executed  in  South  Dakota  to  nonresident  wholesale  liquor  dealers 
for  price  of  liquor  purchased  through  traveling  salesmen  are  unenforce- 
able, for  noncompliance  with  laws  of  South  Dakota  regulating  sale  of 
liquor;  Conrad  Seipp  Brewing  Co.  ▼.  Green,  23  S.  D.  623,  122  N.  W.  664, 
holding  void  contract  for  sale  of  beer  at  wholesale  made  in  violation  of 
statute  declaring  suoh  sale  within  State  without  license  was  misde- 
meanor; Ex  parte  Francis,  72  Tex.  Cr.  343,  165  S.  W.  167,  upholding 
local  option  law  relating  to  poolrooms  and  billiard-halls;  Edmanson  v. 
State,  64  Tex.  Cr.  425,  142  S.  W.  893,  894,  upholding  Acts  31st  Legis- 
lature, c.  20,  prohibiting  occupation  of  taking  orders  for  sale  of  liquor 
in  prohibition  counties ;  Craft  v.  State,  62  Tex.  Cr.  68,  147  S.  W.  1163, 
upholding  law  prohibiting  selling  of  liquor  or  taking  orders  therefor  in 
prohibition  territory  without  license;  R.  M.  Rose  Co.  v.  State,  7  Ga. 
App.  524,  67  S.  E.  223,  and  Frogg  v.  Commonwealth,  163  Ky.  182, 
L.  B.  A.  1915D,  380,  173  S.  W.  385,  both  arguendo. 

Distinguished  in  Rosenberger  v.  Pacific  Express  Co.,  241  U.  S.  54, 
60  L.  Ed.  884,  36  Sup.  Ct.  510,  holding  Texas  statute  of  1907  imposing 
special  license  on  express  companies  maintaining  offices  for  C.  0.  D. 
shipments  of  intoxicating  liquors  void  as  burden  on  interstate  com* 
merce ;  R.  M.  Rose  Co.  v.  State,  133  Ga.  359,  360,  361,  36  L.  R.  A. 
(K.  S.)  443,  65  S.  E.  772,  773,  holding  criminal  accusation  charging 
person  living  in  another  State  with  soliciting  orders  for  sale  of  liquor 
by  circular  sent  through  mails  to  person  in  State  in  which  sale  of  liquor 
is  prohibited,  does  not  charge  crime  under  Penal  Code  1895,  §  428 ;  State 
V.  Marks,  65  W.  Va.  528,  529,  530,  531,  64  S.  E.  618,  619,  holding  agent 
of  retail  liquor  dealer  licensed  in  one  county  soliciting  and  receiving 
orders  in  another  county  for  orders  to  be  filled  by  principal  at  licensed 
place  of  business  and  shipped  C.  0.  D.  to  customer,  such  agent  not  de- 
livering goods  or  receiving  price,  does  not  violate  Code  1899,  c.  32,  §  1. 

License  or  occupation  tax  on  hawkers,  peddlers  and  persons  solicit- 
ing orders  by  sample  or  otherwise,  as  violating  the  commerce 
clause.    Note,  19  L.  R.  A.  (N.  8.)  304,  308,  809. 

What  constitutes  doing  business  in  State  by  foreign  eoiporation. 
Note,  Ann.  Otm.  1912A,  556. 
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Where  language  of  contract  is  not  ftee  ftom  donbt,  recourse  may  be 
had  to  facts  sorronnding  case  and  to  prior  negotiations  for  purpose  of 
determining  correct  constmction  of  contract. 

Approved  in  Noyea  v.  Marlott,  156  Fed.  758,  84  C.  C.  A.  409,  holding 
parol  evidence  of  prior  conversations  between  parties  inadmissible  to 
prove  intention,  where  provisions  of  contract  are  unambiguous;  Parker- 
Washington  Co.  V.  Chicago,  267  111.  138,  Ann.  Cas.  19160,  837,  107 
N.  E.  874,  holding  stipulation  in  contract  with  city  for  constmction  of 
pumping  plant  for  fifty  dollars  per  day  for  delay  beyond  fixed  time  in 
completion  was  for  liquidated  damages,  not  penalty;  (xarfield  etc.  Coal 
Co.  V.  Pennsylvania  Coal  etc.  Co.,  199  Mass.  37,  84  N.  E.  1022,  holding 
in  contract  for  delivery  of  two  thousand  five  hundred  tons  of  coal  a 
month  to  buyer  who  furnished  vessels,  that  shipment  was  made  when 
whole  of  two  thousand  five  hundred  tons  was  loaded  on  vessel,  not  when 
portion  of  it  was  placed  on  vessel;  Bandretto  v.  Wahlsten,  124  Minn. 
334,  144  N.  W.  1090,  construing  deed  in  light  of  circumstances  attend- 
ing its  execution,  previous  negotiations,  and  practical  construction  of 
it  by  parties  and  their  grantees,  as  conveying  only  land  west  of  county 
road,  although  courses,  distances  and  figures  include  land  east  of  road. 
Preliminary  negotiations  as  aid  to  construction  of  instrument. 
Note,  18  A2UL  Cas.  257. 

nttentloii  of  parties  determines  whether  stipulation  in  contract  is  for 
liaoldated  damages  or  penalty. 

Approved  in  Board  of  Commerce  v.  Security  Trust  Co.,  225  Fed.  460, 
140  C.  C.  A.  486,  holding  sum  stipulated  in  contract  as  forfeiture  for 
failure  to  maintain  manufacturing  plant  with  pay-roll  in  specified 
amount  for  two  consecutive  years  was  recoverable  as  liquidated  dam- 
ages ;  Bedford  v.  J.  Henry  Miller,  212  Fed.  371,  129  C.  C.  A.  44,  holding 
provision  of  contract  to  reconstruct  Federal  building  requiring  con- 
tractor to  pay  builder  fifty  dollars  for  every  day's  delay  in  furnishing 
material  and  labor  was  for  liquidated  damages  and  not  penalty ;  Blodget 
v.  Columbia  Live  Stock  Co.,  164  Fed.  307,  90  C.  C.  A.  237,  upholding 
provision  in  oil  and  gas  lease  for  liquidated  damages  for  failure  of 
lessee  to  drill  well  as  specified;  Banta  v.  Stamford  Motor  Co.,  89  Conn. 
58,  92  Atl.  668,  holding  stipulation  in  contract  to  build  gasoline  motor 
boat  for  fifteen  dollars  per  day  for  delay  in  its  completion  was  not  un- 
reasonable; Filers  Music  House  v.  Oriental  Co.,  69  Wash.  626,  125  Pac. 
1026,  construing  stipulation  in  contract  of  conditional  sale  of  musical 
instrument  providing  for  retention  of  payments  by  seller  upon  breach 
by  buyer  as  stipulation  for  liquidated  damages. 

Where  in  response  to  government  bids  for  constmction  of  disappearing 
gnn  carriages  when  war  was  imminent,  same  party  submits  several  bids, 
largest  price  being  for  shortest  time  of  delivery,  and  government  accepts 
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bid  for  shortest  time,  stipulation  for  deduction  of  spediled  ftmonnt  for  each 
day's  delay  based  on  computation  of  average  difference  in  price  between 
short  and  long  time  deliveriee  Is  for  liquidated  damages  and  not  penalty. 

Approved  in  Maryland  Dredging  etc.  Co.  v.  United  States,  241  U.  S. 
190,  60  L.  Ed.  948,  36  Sup.  Ct.  645,  upholding  provision  in  government 
contract  for  dredging  channel  for  liqaidation  of  damages  at  twenty 
dollars  per  day;  United  States  v.  McMullen,  222  U.  S.  471,  56  L.  Ed, 
273,  32  Sup.  Ct.  128,  holding  United  States  had  right  to  relet  contract 
on  default  of  contractors  and  to  charge  them  with  difference  in  cost, 
where  such  cost  was  less  than  amount  of  liquidated  damages;  United 
States  V.  Rubin,  227  Fed.  942,  holding  stipulated  sum  in  indemnity  bond 
to  care  for  person  entering  United  States  and  within  class  excluded 
under  act  of  1907,  but  who  cannot  be  deported  on  account  of  war,  must 
be  regarded  as  penalty  and  not  as  liquidated  damages  for  part  default ; 
Simpson  Bros.  Corp.  v.  John  R.  White  &  Son,  187  Fed.  ^,  enforcing 
as  liquidated  damages  stipulation  in  contract  for  payment  by  contractor 
of  stated  sum  per  day  after  date  fixed  for  completion  of  building  until 
its  completion;  Gammino  v.  Inhabitants  of  Town  of  Dedham,  164  Fed. 
597,  90  C.  C.  A.  465,  holding  provision  in  contract  for  liquidated  dam- 
ages for  failure  to  complete  sewer  within  specified  time  did  not  apply 
to  delay  caused  by  excess  of  rock  excavation  above  quantity  specified 
plus  twenty-five  per  cent;  Jonesboro  etc.  R.  Co.  v.  Crigger,  83  Ark.  367, 
103  S.  W.  1154,  holding  stipulation  in  contract  of  railroad  to  build 
depot  on  certain  land  or  in  case  of  failure  to  do  so  to  pay  other  party 
specified  sum  was  for  liquidated  damages;  Gropp  v.  Perkins,  148  Ky. 
186,  146  S.  W.  390,  holding  provision  for  liquidated  damages  in  case 
seller  of  shoe  business  re-engages  in  business  within  stipulated  time  is 
enforceable;  Mayor  etc.  of  Baltimore  v.  Ault,  126  Md.  435,  94  Atl.  1054, 
evidence  that  contractor's  bid  was  accepted  because  of  shorter  time 
specified  for  completion  of  work  than  bids  of  other  contractors  was  ad- 
missible for  purpose  of  showing  provision  of  twenty-five  dollars  per  day 
for  delay  in  completion  should  be  construed  as  stipulation  for  liquidated 
damages;  United  Surety  Co.  v.  Summers,  110  Md.  118,  120,  72  Atl.  784, 
holding  contract  for  construction  of  building  stipulating  for  payment 
of  fifty  dollars  for  every  day  in  excess  of  seventy  working  days  occu- 
pied in  work,  does  not  call  for  unreasonable  amount  as  liquidated  dam- 
ages; Hull  v.  Angus,  60  Or.  109,  118  Pac.  289,  upholding  provision  in 
contract  for  sale  of  land,  for  liquidated  damages  ux>on  failure  of  seller 
to  repurchase  land,  where  buyer  had  option  to  pay  not  given  in  part 
payment  or  to  require  seller  to  repurchase. 

Distinguished  in  Maryland  Steel  Co.  v.  United  States,  235  U.  S.  457, 
458,  59  L.  Ed.  315,  35  Snp.  Ct.  190,  holding  quartermaster  orally  waived 
time  limit  in  contract  for  completion  of  vessel  and  denying  recovery 
of  liquidated  damages. 

Whether  stipulated  forfeiture  for  breach  of  contract  a  penalty  or 
liquidated  damages.    Note,  Ann.  Oa&  19120,  1021,  1022,  1023. 
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Judgment  on  demurrer  Is  as  concluslye  m  one  rendered  upon  proof. 

Approved  in  Yates  v.  Utica  Bank,  206  U.  S.  183,  51  L.  Ed.  1016, 
27  Sup.  Ct.  646,  following  rule;  Sperry  &  Hutchinson  Co.  v.  Blue,  202 
Fed.  84,  120  C.  C.  A.  354,  judgment  sustaining  demurrer  to  bill  to 
enjoin  enforcement  of  State  statute, on  ground  of  its  unconstitution- 
ality is  as  conclusive  as  one  rendered  on  proof;  Marie  M.  E.  Church 
V.  Trinity  M.  E.  Church,  263  111  25,  97  N.  E.  264,  liolding  decree  of 
dismissal  on  sustaining  demurrer  to  bill  alleging  equitable  title  in  fee 
to  premises  and  alleging  facts  on  which  claim  was  founded  is  on  merits 
and  bars  subsequent  suit  for  same  relief;  Old  Dominion  Copper  Min. 
etc.  Co.  V.  Bigelow,  203  Mass.  205,  40  L.  B.  A.  (N.  S.)  S14,  89  N.  E. 
213,  holding  fact  that  decree  in  Federal  court  is  based  upon  demurrer 
does  not  prevent  its  being  bar  to  suit;  Brechlin  v.  Night  Hawk  Min- 
ing Co.,  49  Wash.  202,  126  Am.  St.  Eep.  863,  94  Pac.  930,  holding  final 
judgment  on  demurrer  which  goes  to  grounds  of  recovery  is  judgment 
on  merits  and  res  judicata. 

Distinguished  in  Laenger  v.  Liaenger,  138  La.  535,  70  South.  502, 
503,  holding  judgment  dismissing  suit  on  motion  of  plaintiff's  counsel 
after  exception  of  no  cause  or  right  of  action  was  filed,  but  before 
answer  was  filed  or  issue  submitted  to  court,  has  same  effect  as  dis- 
continuance and  is  not  res  judicata;  Capaccio  v.  Merrill,  222  Mass. 
310,  110  N.  E.  626,  judgment  for  defendant  on  demurrer  on  ground 
that  declaration  is  defective  is  not  conclusive  against  plaintiff's  right 
to  recover  under  amended  declaration  curing  defects. 

Judgment  or  decree  on  merits  rendered  on  demurrer  as  constituting 
former  adjudication.    Note,  Aim.  Caa.  1913A,  541. 

Question  as  to  effect  of  Judgment  pleaded  In  bar  of  another  actioiL 
is  its  legal  identity  witli  such  action,  and  general  rule  is  tliat  extent  of  bar 
is  not  only  what  was  pleaded  or  litigated,  but  what  could  hare  been  pleaded 
or  litigated;  there  is  difference  between  effect  of  Judgment  as  bar  against 
prosecnttar  of  second  action  for  same  claim  or  demand,  and  its  effect  as 
estoppel  in  another  action  between  same  parties  upon  another  claim  or 
demand. 

Approved  in  Calaf  Y  Fugurul  v.  Calaf  Y  Rivera,  232  U.  S.  374,  58 
L.  Ed.  645,  34  Sup.  Ct.  411,  holding  judgment  in  suit  to  establish 
filiation  is  res  judicata  in  suit  to  nullify  institution  of  heir;  Virginia- 
Carolina  Chemical  Co.  v.  Kiren,  215  U.  S.  257,  54  L.  Ed.  184,  30  Sup. 
Ct.  78,  holding  judgment  upon  promissory  note  for  price  of  fertilizers 
in  action  in  which  injury  to  crops  was  not  set  up  as  defense  does  not 
preclude  separate  suit  for  damages;  United  States  v.  Southern  Oregon 
Co.,  225  Fed.  567,  holding  judgment  for  grantees  in  suits  to  cancel 
patents  to  small  portions  of  land  claimed  to  have  been  included  by 
mistake  did  not  preclude  suit  to  cancel  patents  to  entire  grant  for 
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failure  to  comply  with  conditions  relating  to  alienation;  United  States 
V.  Naldrett,  214  Fed.  896,  holding  in  foreclosure  suit  against  grantors, 
judgment  in  prior  suit  to  have  conveyance  to  grantees  set  aside  oper- 
ated only  as  estoppel  as  to  points  actually  litigated;  and  was  not  con- 
clusive as  to  matters  which  might  have  been,  but  were  not  litigated; 
Fitch  V.  Stanton  Tp.,  190  Fed.  314,  315,  111  C.  C.  A.  210,  holding  judg- 
ment in  action  on  interest  coupons  on  municipal  bonds  that  holder  is 
not  bona  fide  purchaser  and  thaf  bonds  were  void  is  conclusive  against 
holder's  right  to  maintain  action  on  other  coupons  subsequently  matur- 
ing; Brown  v.  Fletcher,  182  Fed.  978,  105  C.  C.  A.  425,  judgment  hold- 
ing foreign  decree  void  for  want  of  jurisdiction  of  court  rendering  it 
is  not  bar  to  subsequent  suit  on  original  cause  of  action;  Institution 
for  Savings  v.  Puffer,  201  Mass.  46,  87  N.  E.  564,  holding  decree  in 
suit  for  specific  performance  of  contract  for  sale  of  land  is  not  con- 
clusive as  to  validity  of  plaintiff's  title  and  is  not  bar  to  action  for 
damages  for  breach  of  same  contract;  People  ex  rel.  Bird  v.  Detroit 
etc.  Ry.  Co.,  157  Mich.  152,  121  N.  W.  817,  judgment  in  suit  by  State 
that  purchasers  at  foreclosure  sale  of  railroad  property  had  right  to 
operate  under  special  charter  of  old  company  was  bar  to  suit  by  State 
attacking  charter  on  ground  that  purchasing  corporation  was  not  same 
corporation  as  one  existing  before  foreclosure;  Denver  City  Water- 
works Co.  V.  American  Waterworks  Co.,  81  N.  J.  Eq.  145,  85  Atl.  829, 
judgment  of  Colorado  court  quieting  title  of  purchaser  of  assets  of 
insolvent  corporation  at  foreclosure  proceeding  and  enjoining  receiver 
from  making  any  claim  thereto  is  bar  to  suit  by  receiver  to  have  fore- 
closure sale  declared  void. 

Distinguished  in  Cheatham  Electric  Switching  Device  Co.  v.  Transit 
Development  Co.,  203  Fed.  288,  judgment  for  plaintiff  in  action  at  law  for 
infringement  of  patent  is  conclusive  as  to  validity  of  patent  and  in- 
fringement in  subsequent  suit  in  equity  against  same  defendant  for 
infringement  by  devices  identical  with  those  involved  in  law  action; 
Millie  Iron  Mining  Co.  v.  McKinney,  172  Fed.  48,  96  C.  C.  A,  156, 
judgment  for  defendants  in  action  against  partnership  on  contract  made 
by  one  partner  as  agent  for  partnership  on  ground  that  agency  was 
not  established  is  not  bar  to  action  against  partner  making  contract. 

Whether  plaintlff  could  have  pleaded  other  rights  to  property  in  addi- 
tion to  those  pleaded  need  not  be  determined,  as  It  elected  between  those 
rights  and  rights  pleaded,  and  its  grantee  is  bound  by  such  election. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Hesterly,  228  U.  S.  704,  67 
L.  Ed.  loss,  33  Sup.  Ct.  703,  holding  in  action  for  death  of  employee 
in  interstate  commerce,  plaintiff  not  defendant  has  election  as  to  how 
suit  shall  be  brought;  Breeden  v.  Breeden,  230  Fed.  55,  144  C.  C.  A. 
347,  decree  of  State  court  involving  title  to  tract  of  land  bars  suit  in 
Federal  court  between  same  parties  involving  title  to  same  land  and 
same  issues ;  Bravis  v.  Chicago  etc.  Ry.  Co.,  217  Fed.  237,  133  C.  C.  A. 
228,  holding  amendment  to  complaint  in  action  for  injuries  under  State 
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law  so  as  to  make  it  action  under  Federal  Employers'  Liability  Act  is 
election,  which  plaintiff  is  estopped  from  repudiating  after  directed 
verdict  against  him;  Rosenstein  v.  Burr,  80  K.  J.  Eq.  426,  83  Atl.  785, 
decree  in  suit  to  cancel  contract  for  fraud  and  because  executed  on 
Sunday  holding  contract  valid  estops  defendant  in  suit  for  specific 
performance  of  contract  from  defending  on  ground  that  contract  was 
void  for  other  reasons. 

205  XT.  S.  135-141,  51  L.  Ed.  743,  27  Sup.  Ot.  440,  MABTIN  ▼.  DISTRICT  OF 

COLUMBIA. 

Constitutional  rights  like  others  are  matters  of  degree.  Act  of 
Congress  of  1892,  as  amended  in  18d4,  providing  for  street  opening  in  Dis- 
trict of  Columbia*  is  not  legislative  adjudication  concerning  particular 
place  and  particular  plan,  hut  is  general  prospective  law,  and  should  not 
he  declared  void  after  it  has  stood  so  long,  where  words  permit,  if  they  do 
not  require,  that  apportioninent  is  to  he  limited  to  benefits. 

Approved  in  Gast  Realty  etc.  Co.  v.  Schneider  Granite  Co.,  240  U.  S. 
59,  60  L.  Ed.  526,  36  Sup.  Ct,  256,  holding  ordinance  of  St.  Louis 
levying  part  of  cost  of  paving  on  property  fronting  on  street  based  on 
area,  without  providing  for  equal  depth  of  assessment  districts,  is  void; 
Wagner  v.  Leser,  239  U.  S.  219,  60  L.  Ed.  237,  36  Sup.  Ct.  69,  uphold- 
ing Maryland  Laws  1912,  c.  688,  assessing  property  at  certain  sum  per 
front  foot  for  paving;  Briscoe  v.  Rudolph,  221  U.  S.  551,  55  L.  Ed.  850, 
31  Sup.  Ct.  '679,  upholding  act  of  1899  extending  Rhqde  Island  Avenue 
and  authorizing  assessment  for  benefits  on  property  within  district 
created  by  act;  Interstate  Consol.  Street  Ry.  Co.  v.  Massachusetts,  207 
U.  S.  87,  12  Ann.  Oaa.  655,  52  L.  Ed.  115,  28  Sup.  Ct.  26,  upholding 
Massachusetts  statute,  in  force  when  charter  was  granted  to  street 
railway,  requiring  street  railways  to  transport  children  to  and  from 
school  for  half  fare;  Lynchburg  Investment  Corp.  v.  Rudolph,  40  App. 
D.  C.  137,  failure  to  instruct  jury,  in  proceeding  to  condemn  land  for 
street  extension,  that  in  assessing  benefits,  value  of  land  dedicated 
by  parties  must  be  considered,  as  required  by  Code,  §  491g,  was  re- 
versible error,  although  party  did  not  request  such  instruction;  King 
^v.  Rudolph,  35  App.  D.  C.  561,  662,  upholding  D.  C.  Code,  §  1608 j, 
providing  that  in  condemnation  of  land  for  alley  and  minor  street  im- 
provements, jury  shall  assess  damages  equal  to  benefits  including  cost 
of  proceeding;  Macfarland  v.  Umhau,  34  App.  D.  C.  118,  upholding 
act  of  Congress  of  1899  providing  for  condemnation  of  land  for  widen- 
ing of  Sherman  Avenue  and  requiring  assessment  of  one-half  of  dam- 
ages for  land  taken  upon  abutting  lands  to  distance  of  three  hundred 
feet  from  each  line  of  avenue;  Henderson  v.  Macfarland,  33  App.  D.  C. 
318,  320,  upholding  act  of  Congress  of  1907  providing  for  extension 
of  Harvard  Street  in  District  of  Columbia  and  for  assessment  of  bene- 
fits in  favor  of  property  owners  whose  land  is  taken ;  DriscoU  v.  Inhab- 
itants of  Northbridge,  210  Mass.  154,  96  N.  E.  60,  reducing  sewer 
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assessments  made  under  Rev.  Laws,  c.  49,  §5^  where  assessment  ex- 
ceeded actual  benefit;  O'Brien  y.  Schneider,  88  Neb.  483,  129  N.  W. 
1003,  upholding  Laws  Neb.  1907,  c.  153,  creating  drainage  district  and 
providing  for  assessment  upon  land  benefited;  concurring  opinion  in 
Leroy  Fibre  Co.  v.  Chicago  etc.  Ry.  Co.,  232  U.  S.  354,  58  L.  Ed.  685, 
34  Sup.  Ct.  415,  majority  holding  in  action  to  recover  value  of  straw 
stored  on  owner's  premises  and  destroyed  by  fire  from  n^ligent  opera- 
tion of  locomotive,  question  of  owner's  n^ligence  is  not  for  jury. 

Distinguished  in  Interstate  Consol.  Street  Ry.  Co.  v.  Commonwealth 
of  Massachusetts,  207  U.  S.  85, 12  Ann.  Cas.  555,  52  L.  Ed.  115,  28  Sup. 
Ct.  26,  upholding  Massachusetts  statute,  in  force  when  charter  was 
granted  to  street  railway,  requiring  street  railways  to  transport  children 
to  and  from  school  for  half  fare;  Briscoe  v.  Macfarland,  32  App.  D.  C. 
170,  upholding  act  of  1899  extending  Rhode  Island  Avenue  and  author- 
izing assessment  on  property  benefited,  and  holding  assessment  in  this 
case  was  not  in  excess  of  benefits. 

Assessments  for  improvements  by  front-foot  rule.    Note,  28  L.  R.  A. 
(N.  S.)  1146,  1198. 

205  U.  8.  141-160,  51  L.  Ed.  745,  27  Sup.  Ot  434,  WETMOBE  ▼.  KAKRIGK. 

Court  loses  Jurisdiction  of  cause  at  end  of  term  at  wbidL  final  judg- 
ment was  rendered,  unless  steps  be  taken  during  term  to  set  aside,  modify 
or  correct  Judgment,  except  tliat  Judgment  of  dismissal  based  upon  mistake 
or  Inadvertence  may  be  set  aside  after  term. 

Approved  in  United  States  y.  Mayer,  235  U.  S.  67,  68,  59  L.  Ed. 
135,  35  Sup.  Ct.  16,  holding  Circuit  Court  of  Appeals  may  issue  writ 
of  prohibition  against  District  Court's  entering  order  for  new  trial 
after  expiration  o^  term  on  newly  discovered  evidence,  where  writ  of 
error  to  review  judgment  of  conviction  in  criminal  case  has  been 
issued;  Patch  v.  Wabash  R.  R.  Co.,  207  U.  S.  281,  12  Ann.  Gas.  518, 
52  Ii.  Ed.  207,  28  Sup.  Ct.  80,  quaere,  whether  after  term  judge  may 
amend  certificate  on  ground  that  it  was  signed  inadvertently  and  by 
mistake  as  to  its  nature  and  contents,  and  to  certify  that  question  of 
jurisdiction  was  not  passed  upon;  Griggs  v.  Nadeau,  221  Fed.  386,  137 
C.  C.  A.  189,  holding  in  action  on  contract  made  by  executors  without 
authority,  order  of  dismissal,  after  stipulation  that  judgment  should  be 
entered  against  defendants  as  executors  and  not  as  individuals,  could 
not  be  set  aside  at  subsequent  term  and  judgment  entered  against  de- 
fendants personally;  Tryon  v.  Pennsylvania  R.  Co.,  213  Fed.  50,  hold- 
ing Federal  court  has  no  power  to  set  aside  judgment  after  expiration 
of  term;  Dalton  v.  Hazelet,  182  Fed.  570,  105  C.  C.  A.  99,  where  court 
orders  counsel  for  prevailing  party  to  prepare  findings  of  fact  and  con- 
clusions of  law  and  allows  thirty  days,  findings  and  decree  prepared 
on  same  day  that  order  was  made  were  not  premature,  and  decree 
becomes  final  on  date  of  its  filing  three  days  later;  Home  St.  Ry.  Co.  v. 
City  of  Lincoln,  162  Fed.  137,  89  C.  C.  A.  133,  holding  Circuit  Court 
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has  no  authority  to  correct  judicial  error  in  decree  upon  motion  or 
petition  presented  after  expiration  of  term  at  which  decree  was  en- 
tered; liddell  V.  Landau,  87  Ark.  442,  112  S.  W.  1087,  judgment  by 
default  against  plaintiff,  who  was  dismissed  from  action,  rendered  at 
subsequent  term  without  notice,  is  void;  R.  L.  Polk  &  Co.  v.  Smolik, 
44  App.  D.  G.  59,  holding  court  may  not  vacate  judgment  of  dismissal 
for  failure  to  file  replication  within  time  prescribed  by  court  rules  and 
reinstate  case  after  expiration  of  term ;  Karrick  v.  Wetmore,  210  Mass. 
579,  97  N.  E.  93,  holding  judgment  dismissing  action  under  general 
rule  for  dismissal  of  cases  in  which  no  action  is  taken  within  year, 
although  erroneous  because  action  had  been  taken,  becomes  final  and 
cannot  be  vacated  after  expiration  of  year  from  judgment. 

Distinguished  in  In  re  Griggs,  233  Fed.  245, 147  C.  G.  A.  249,  denying 
writ  of  mandamus  or  prohibition  to  prevent  trial  court  from  exercis- 
ing jurisdiction  over  executors  in  their  individual  capacities,  where 
stipulation  made  for  dismissal  of  suit  against  them  as  individuals  was 
vacated  by  trial  court  at  subsequent  term;  United  States  v.  Midway 
Northern  Oil  Co.,  232  Fed.  624,  holding  decree  does  not  become  final 
until  petition  for  rehearing  filed  during  term  is  disposed  of,  and  parties 
are  bound  to  follow  pending  petition  to  subsequent  term. 

Wliere  Massachusetts  court  rendenK  after  term  and  wlthoat  .notice, 
new  and  different  Judgment  against  defendant  in  error,  whatever  may  be 
his  remedy  in  State  courts,  want  of  Jurisdiction  may  be  pleaded  wherever 
judgment  is  set  np  against  him  in  another  forum. 

Approved  in  New  York  Life  Ins.  Co.  v.  Dunlevy,  241  U.  S.  522,  60 
L.  Ed»  1143,  36  Sup.  Ct.  613,  judgment  of  Pennsylvania  court  against 
nonresident  judgment  debtor  not  served  with  process  condemning  claim 
due  from  third  person  is  not  bar  to  proceedings  in  California  to  re- 
cover surrender  value  of  insurance  policy;  Interurban  General  Con- 
tracting Co.  V.  United  States,  229  Fed.  590,  holding  Federal  court  is 
not  bound  by  decisions  of  State  court  in  determining  whether  defendant 
against  whom  default  judgment  was  obtained  through  misunderstanding 
by  different  attorneys  representing  it  is  entitled  to  equital&le  relief 
against  judgment;  Collins  v.  McBlair,  29  App.  D.  G.  361,  holding  judg- 
ment in  proceeding  discontinued  by  operation  of  law,  without  notice  to 
party  affected  thereby,  is  void;  Old  Dominion  Copper  Min.  etc.  Co.  v. 
Bigelow,  203  Mass.  210,  40  L.  B.  A.  (N.  8.)  314,  89  N.  E.  215,  judg- 
ment of  Federal  court  in  favor  of  executors  of  promoters  of  corporation 
in  suit  to  rescind  sale  of  property  to  corporation  is  not  bar  to  pro- 
ceeding in  State  court  against  associate  promoter  to  recover  secret 
profits,  where  latter  was  not  party  nor  privy  to  suit  in  Federal  court. 

Distinguished  in  Ommen  v.  Talcott,  180  Fed.  928,  where  final  decree 
is  signed  April  25,  1910,  and  remains  in  clerk's  ofiice  from  that  day 
until  May  17th  when  it  is  filed,  order  may  be  entered  correcting  nunc 
pro  tunc  misprision  of  clerk  in  entering  decree  as  filed  ''25th  day  of 
April,"  and  words  may  be  changed  to  ''17th  day  of  May." 
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Notice  after  jurisdiction  has  attached  as  condition  of  due  process 
of  law.    Note,  52  L.  B.  A.  (N.  S.)  1162. 

206  U.  8.   iei-170»  61   L.  Ed.   752»  27    8up.  Ot  463,  XJNITBD  STATES  T. 
BOTOHELIi. 

Not  cited. 

205  V.  S.  170-178,  61  L.  Ed.  766,  27  Sap.  Ot  461,  TEAOT  v.  OINZBEBO. 

DeGislon  of  State  court,  involving  nothing  more  than  ownership  of 
property,  with  all  parties  in  Interest  hefore  it,  cannot  be  regarded  by  un- 
successful party  as  deprivation  of  property  without  due  process  of  law, 
simply  because  its  effect  is  to  deny  his  claim  to  own  such  property. 

Approved  in  In  re  Flaherty,  184  Fed.  965,  holding  under  Virginia 
Laws  (Laws  1910,  o.  190),  providing  liquor  license  may  be  granted  only 
to  qualified  voter,  license  granted  to  bankrupt  cannot  be  pledged  to 
brewery  corporation  advancing  license  fee. 

Miscellaneous.  Cited  in  Glos  v.  Chicago,  226  U.  S.  599,  57  L.  Ed. 
376,  33  Sup.  Ct.  112,  dismissing  for  want  of  jurisdiction. 

^06  U.  S.  179-183,  61  L.  Ed.  760,  27  Sup.  Ot.  459,  X7BQUHABT  ▼.  BEOWK. 

Exceptional  cases  in  whicb  Federal  court  or  judge  may  interfere  by 
habeas  corpus  in  advance  of  final  action  by  State  court,  are  those  of  great 
emergency  requiring  prompt  action,  as  cases  involving  obligations  or 
operations  of  general  government  or  its  relations  with  foreign  nations;  and 
person  held  in  custody  by  State  court  under  State  statute  after  verdict  of 
"not  guilty,  by  reason  of  insanity/'  will  be  left  to  his  remedy  by  writ  of 
error  under  Bevised  Statutes,  §709. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  328,  329,  69  L.  Ed.  980, 
981,  35  Sup.  Ct.  582,  holding  question  whether  accused  has  been  denied 
due  process  of  law  cannot  be  determined  until  conclusion  of  trial  in 
State  courts,  and  denying  release  on  habeas  corpus;  Henry  v.  Henkel, 
235  U.  S.  229,  59  L.  Ed.  206,  35  Sup.  Ct.  54,  holding  court  cannot  in 
habeas  corpus  proceeding  determine  questions  as  to  whether  Congress 
has  power  to  compel  witness  in  congressional  inquiry  to  make  material 
and  noncriminatory  disclosures,  as  required  by  Rev.  Stats.,  §§  101-104, 
and  whether  district  judge  has  jurisdiction  to  order  his  removal  under 
Rev.  Stats.,  §  1014,  or  as  to  validity  of  statutes;  Matter  of  Spencer, 
228  U.  S.  660,  57  L.  Ed.  1013,  33  Sup.  Ct.  709,  refusing  on  habeas  corpus 
to  interfere  with  decision  of  State  court  where,  as  in  Pennsylvania, 
judgment  of  trial  court  is  subject  to  modification,  as  well  as  reversal  or 
affirmance,  by  appellate  oourt,  and  sentence  partly  legal  and  partly 
illegal  may  be  modified  by  striking  therefrom  illegal  part;  Keizo  v. 
Henry,  211  U.  S.  148,  53  L.  Ed.  126,  29  Sup.  Ct.  41,  holding  fact  of 
disqualifications  of  grand  jurors  does  not  render  indictment  void,  and 
refusing  to  release  on  habeas  corpus  person  convicted,  where  no  objec- 
tion was  made  until  time  was  near  for  execution  of  judgment  ^  Ex  parte 
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Bartletty  197  Fed.  100,  101,  denying  writ  of  habeas  corpus  to  release 
person  arrested  for  violation  of  Wisconsin  usury  law  (Stats.  Wis. 
1898,  §  1691,  as  amended  in  1905)  alleged  to  be  unconstitutional;  Ex 
parte  Bass,  192  Fed.  426,  refusing  in  habeas  corpus  proceeding  to  deter- 
mine validity  of  State  statute  requiring  certain  sales  agents  to  obtain 
licenses,  as  applied  to  interstate  business;  Ex  parte  Connort,  188  Fed. 
399,  denjdng  habeas  corpus  to  review  conviction  of  person  violating 
State  statute  (Wash.  Laws  1909,  p.  364)  making  it  crime  to  refuse  or 
neglect  to  cause  children  to  attend  school;  Ex  parte  Martin,  180  Fed. 
213,  denying  habeas  corpus  to  release  citizen  of  Iowa  arrested  in  Oregon 
for  violation  of  Laws  Or.  1909,  p.  386,  regulating  licensing  of  peddlers, 
which  statute  accused  claimed  was  void  under  Federal  Constitution; 
Ex  parte  Crowder,  171  Fed.  251,  denying  release  on  habeas  corpus  of 
person  accused  of  violating  Washington  Laws  1909,  c.  214,  §  3,  pro- 
viding for  licensing  of  peddlers,  which  statute  is  alleged  to  be  void; 
Pundt  V.  Pendleton,  167  Fed.  1005,  1006,  releasing  on  habeas  corpus 
teamster  in  employment  of  quartermaster's  department  of  army,  im- 
prisoned under  void  State  statute;  Ex  parte  Roach,  166  Fed.  346, 
denying  habeas  corpus  to  release  person  arrested  after  serving  term 
for  breaking  and  entering  postoffice  building,  on  indictment  in  State 
court,  charging  larceny  of  papers,  money  and  stamps  from  private 
office,  where  there  is  nothing  to  indicate  property  was  that  of  United 
States  and  State  court  was  without  jurisdiction;  Hooper  v.  Remmel, 
165  Fed.  339,  91  C.  C.  A.  322,  denying  habeas  corpus  to  release  x)erson 
under  arrest  for  violation  of  Federal  statute  relating  to  registering 
of  physicians  authorized  to  practice  on  Hot  Springs  reservation,  where 
questions  of  validity  of  statute  and  rules  of  Secretary  of  Interior  may 
be  raised  at  trial  and  on  appeal;  Ex  parte  Clark,  86  Kan.  543,  Aim. 
Oas.  1913C,  317,  39  L.  R.  A.  (N.  S.)  680,  121  Pac.  494,  denying  habeas 
corpus  to  release  person  acquitted  of  murder  and  committed  to  insane 
asylum  under  Laws  1911,  c.  299,  §  5 ;  People  v.  McLaughlin,  194  N.  Y. 
558,  86  N.  E.  1120,  dismissing  appeal  to  review  release  on  habeas  corpus 
of  person  accused  of  betting  on  horse-race  in  violation  of  Penal  Code, 
§  351,  as  amended  by  Laws  1908,  c.  507,  p.  1873 ;  State  v.  Southern 
Ry.  Co.,  145  N.  C.  514,  515,  516,  IS  L.  R.  A.  (N.  S.)  966,  59  S.  E.  576, 
577,  holding  proceedings  in  Federal  court  to  enjoin  enforcement  of 
State  rate  statute  is  not  defense  to  indictment  of  railroad  and  ticket 
agent  for  charging  more  than  statutory  rate;  dissenting  opinion  in 
Hunter  v.  Wood,  209  U.  S.  211,  52  K  Ed.  754,  28  Sup.  Ct.  472,  majority 
releasing  on  habeas  corpus  ticket  agent  convicted  by  State  author- 
ities for  selling  tickets  in  violation  of  State  rate  statute,  enforcement 
of  which  Federal  court  had  enjoined,  as  such  person  is  in  custody  pur- 
suant to  act  done  under  order  of  Federal  court  within  Rev.  Stats., 
§  753;  Ex  parte  Thaw,  214  Fed.  440,  arguendo. 

Distinguished  in  Walters  v.  McKinnis,  221  Fed.  748,  761,  752,  releas- 
ing on  habeas  eoipua  person  committed  to  insane  asylunx  without  notieo 
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or  opportunity  to  be  heard,  where  there  is  no  remedy  by  appeal  from 
commitment;  Stevens  v.  McClanghzy,  207  Fed.  23,  51  L.  R.  A.  (N.  S.) 
S90,  125  0.  G.  A.  102y  releasing  on  habeas  corpus  person  held  under 
void  excess  judgment;  Eureka  County  Bank  Habeas  Corpus  Cases,  35 
Nev.  148,  126  Pac.  678,  releasing  on  habeas  corpus  bank  officials  in- 
dicted for  receiving  deposits  with  knowledge  of  insolvency  of  bank 
under  Act  of  1909,  c.  92,  where  public  expression  of  opinion  by  highest 
judicial  officer  renders  it  improbable  that  unbiased  juiy  could  be 
obtained. 

Right  of  person  acquitted  of  crime  on  ground  of  insanity  to  be  dis- 
charged from  restraint  on  recovery  of  sanity.    Note,  A211L  Oaai 
1913A,  1265. 

Right  of  one  restrained  as  insane  to  discharge  for  irregularity 
or  invalidity  of  commitment.    Note,  44  L.  R.  A.  (N.  8.)  893. 

Miscellaneous.  Cited  in  Spaugh  v.  Fitts,  205  U.  S.  540,  51  L.  Ed. 
921,  27  Sup.  Ct.  794,  and  Strosnider  v.  Allen,  241  U.  S.  640,  60  L.  Ed. 
1216,  36  Sup.  Ct.  285,  both  affirming  judgment  with  costs. 

205  0.  8.  183-186^  SI  Is.  Ed.  762,  27  Sup.  Ot.  493,  TINDLE  v.  BIBEXTT. 

Claim  for  damages  for  fraudulent  misrepresentation  In  sale  of  mer- 
chandise is  provable  as  claim  founded  upon  open  account  or  contract,  ex- 
press or  implied,  under  section  63a  of  Bankruptcy  Act,  if  claimant  chooses 
to  waive  tort  and  take  bis  place  with  other  creditors,  and  Is  barred  by  dis- 
charge; and  words  "while  acting  as  an  officer,  or  in  any  fiduciary  capacity** 
in  subdivision  4  of  section  17,  enumerating  exceptions  to  releases  by  dis- 
charge in  bankruptcy,  extend  to  "fraud,  embezzlement,  misappropriatioo*'  as 
weU  as  "defalcation." 

Approved  in  Clarke  v.  Rogers,  228  U.  S.  543,  546,  547,  57  L.  Ed.  958, 
959,  33  Sup.  Ct.  687  (affirming  183  Fed.  622,  524,  106  C.  C.  A.  64), 
holding  obligation  of  testamentary  trustee  to  restore  embezzled  assets 
to  trust  estate  is  of  contractual  nature,  independently  of  bond,  and  is 
provable  in  bankruptcy  under  section  63ar(4),  although  excepted  from 
dischaige  as  fraudulent  under  section  17;  Frederic  L.  Grant  Shoe  Co. 
V.  W.  M.  Laird  Co.,  212  U.  S.  448,  53  K  Ed.  594,  29  Sup.  Ct.  332, 
holding  provable  claims  on  which  petition  to  have  debtor  adjudicated 
bankrupt  under  section  59b  of  Bankruptcy  Act  may  be  based,  are  claims 
provable  when  petition  is  filed,  and  liquidation  may  be  ordered  to 
ascertain  whether  petition  is  filed  rightly  or  not;  In  re  Levitan,  224 
Fed.  243,  holding  liability  underlying  judgment  on  promissory  note  is 
provable  debt  in  bankruptcy  under  section  63a,  and  burden  is  upon  judg- 
ment creditor  to  show  that  liability  is  within  exception  of  section  17a  (2) 
and  not  released  by  discharge  on  ground  that  judgment  is  founded 
on  liability  for  willful  and  malicious  injury  to  debtor's  property;  In 
re  Nuttall,  201  Fed.  561,  562,  563,  holding  claim  founded  on  open  ac- 
count is  provable  under  section  63a;  and  where  creditor  waives  tort  and 
files  his  claim,  debt  is  barred  by  discharge;  In  re  Camelo,  195  Fed. 
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636,  holding  agent  intmsted  by  principal  with  beer  to  deliver  to 
laborers  and  to  collect  pay  is  not  acting  in  fiduciary  capacity  within 
section  17(4)  of  Bankruptcy  Act,  excluding  debt  from  discharge;  but 
claim  is  founded  on  breach  of  contract  and  provable  under  section 
63a(4) ;  In  re  Ennis  &  Stoppani,  171  Fed.  756,  holding  under  amend- 
ment of  1903  to  Bankruptcy  Act,  conversion  of  property  is  not  **  willful 
and  malicious  injury  to  person  or  property''  within  section  17a (2)  of 
Bankruptcy  Act,  excepting  liabilities  for  such  injuries  from  discharge; 
In  re  Lawrence,  163  Fed.  132,  holding  under  Bankruptcy  Act  as  amended 
in  1903,  section  6,  excepting  liabilities  for  obtaining  property  by  false 
pretenses  from  debts  released  by  discharge,  bailkrupt  is  not  entitled 
to  stay  of  action  against  him  in-  State  court  based  upon  such  liability; 
Dilley  v.  Simmons  Nat.  Bank,  108  Ark.  346,  347,  158  S.  W.  145,  hold- 
ing under  amendment  of  Act  of  1903,  §  5,  to  Bankruptcy  Act  of  1898, 
§  17,  excepting  from  discharge  liabilities  for  obtaining  property  under 
false  pretenses,  debts  procured  through  fraud  were  not  released  whether 
reduced  to  judgment  or  not;  Ford  v.  Blackshear  Mfg.  Co.,  140  Ga.  676, 
677,  79  S.  E.  679,  holding  under  sections  63a  and  17a(2)  of  Bankruptcy 
Act  as  amended  by  Act  of  1903,  §  5,  creditor  reducing  to  judgment 
promissory  note  for  price  of  goods  cannot  after  discharge  of  debtor  in 
bankruptcy,  enforce  judgment  against  property  acquired  after  dis- 
charge; Jenkins  ▼.  Pilcher,  160  Mich.  354,  28  L.  B.  iL  (N.  S.)  423,  125 
N.  W.  357,  holding  fact  that  debtor  induced  creditor  to  dismiss  action 
on  note  by  representing  that  if  not  molested  he  would  pay  it,  and  there- 
after went  into  bankruptcy,  did  not  give  creditor  right  of  action  for 
fraud,  and  debt  being  provable  discharge  in  bankruptcy  terminates  lia- 
biUty ;  Lund  v.  Bull,  76  N.  H.  133,  Ann.  Oaa  1912B,  819,  80  AtL  141, 
holding  under  Act  of  1903,  p.  411,  amending  Bankruptcy  Act,  debts 
procured  through  actual  fraud,  whether  reduced  to  judgment  or  not, 
are  not  barred  by  discharge  in  bankruptcy. 

Distinguished  in  Kavanaugh  v.  Mclntyre,  210  N.  Y.  183,  104  N.  E. 
138,  where  members  of  bankrupt  firm  wrongfully  convert  stock  so  as 
to  create  liability  for  "willful  and  malicious  injury  to  property  of  an- 
other" within  section  17a (2)  of  Bankruptcy  Act,  as  amended  in  1903, 
flection  6,  exempting  such  debts  from  discharge,  members  of  bankrupt 
firm  not  participating  in  such  wrongful  acts  are  not  released  from 
liability  for  such  debts  by  discharge. 

Proof  of  claim  in  bankruptcy  as  bar  to  action  for  deceit  in  secur- 
ing credit.    Note,  43  L.  B.  A.  (N.  S.)  650. 

205  V.  B.  187-195,  51  L.  Ed.  764,  27  Sup.  Ot.  480,  DAVIDSON  S.  8.  OO. 
y.  UNITED  STATES. 

"Whether  action  of  court  below  in  finding  yerdict  was  sustained  by  evi- 
dence was  erroneous  or  not,  Supreme  Oourt's  power  is  restricted  by  Oon- 
ititofeioii  to  detennination  of  questioiis  of  law  arising  upon  record,  and 
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does  not  extend  to  re-ezamination  of  facts  tried  by  Jury  under  instructions 
correctly  defining  legal  rights  of  parties. 

Approved  in  Toledo  etc.  R.  Co.  v.  Howe,  191  Fed.  780,  112  C.  C.  A. 
262,  holding  Federal  appellate  court  cannot  weigh  evidence;  Chicago 
etc.  R.  Co.  V.  Ponn,  191  Fed.  691,  112  C.  C.  A.  228,  holding  Federal 
appellate  court  cannot  re-examine  determination  of  trial  court  on 
motion  for  new  trial  that  verdict  was  not  excessive. 

Whetber  captain  of  steamship  is  negligent  in  colliding  with  government 
breakwater  in  course  of  erection  by  reason  of  failure  to  keep  himself  in- 
formed of  changes  in  harbor  is  for  jury,  and  even  though  there  may  have 
been  evidence  warranting  finding  of  contributory  negligence  by  govern- 
ment in  way  lights  were  left,  verdict  of  Jury  approved  by  trial  court  and 
Court  of  Appeals  will  not  be  set  aside. 

Approved  in  Louisville  etc.  Packet  Co.  v.  United  Coal  Co.,  223  Fed. 
304,  138  C.  C.  A.  ,542,  holding  under  rule  that  steamer  in  motion  must 
exonerate  itself  from  fault  of  collision  with  moored  vessel,  steamer  has 
not  sustained  burden  of  proof,  and  is  liable  for  collision;  Consolidated 
Coal  Co.  V.  Knickerbocker  Steam  Towage  Co.,  200  Fed.  843,  holding 
towage  company,  having  knowledge  of  recent  dredging,  liable  for  in- 
juries to  tow  from  striking  obstruction,  where  no  accurate  examination 
of  depth  of  water  was  made;  The  Murrell,  200  Fed.  838,  holding  tug 
liable  for  stranding  of  tow  where  master  was  ignorant  of  notices  of 
change  in  channel  published  for  several  months  and  generally  known 
to  navigators;  Toledo  etc.  R.  Co.  v.  Howe,  191  Fed.  785,  112  C.  C.  A. 
262,  holding  in  action  for  death  of  brakeman  killed  while  coupling  cars  on 
switch  track,  issues  as  to  negligence  of  railroad  in  maintaining  unblocked 
guard-rail  three  or  three  and  one-half  inches  from  used  rail,  and  whether 
deceased  caught  foot  in  space,  were  properly  submitted  to  jury ;  Chicago 
etc.  R.  Co.  V.  Ponn,  191  Fed.  690,  112  C.  C.  A.  228,  holding  in  action 
for  death  of  employee,  question  of  contributory  negligence  is  for  jury ; 
Guy  V.  Donald,  157  Fed.  530, 18  Ann.  Cas.  947, 14  L.  R.  A.  (N.  S.)  1114, 
85  C.  C.  A.  291,  holding  pilot  taking  steamer  into  port  was  in  fault 
for  collision  with  schooner  crossing  bow  for  keeping  course  and  speed 
in  violation  of  inland  navigation  rules;  Buchanan  v.  Ritter  Lumber  Co., 
168  N.  C.  46,  84  S.  E.  52,  holding  in  action  for  death  of  employee  of 
lumber  company,  questions  of  negligence  and  contributory  negligence 
were  for  jury. 

Right  of  party  who  calls  adverse  party  as  witness  to  impeach  or 
discredit  his  testimony.    Note,  13  Ajul  Caa.  738. 

Presumption  as  to  receipt  of  communication  sent  through  mail. 
Note,  49  L.  B.  A.  (N.  S.)  459,  468. 

205  U.  8.  195-202,  51  L.  Ed.  768,  27  Sup.  Ct.  486,  LOVE  v.  FLAHIVE. 

Bight  of  property  may  become  vested  by  decision  of  I«and  Depart- 
ment, of  which  applicant  for  land  cannot  be  deprived,  except  upon  pro- 
ceedings directly  therefor,  and  of  which  he  has  notice. 


959  HISCOCK  v.  MERTENS.  205  U.  S.  202-214 

Approved  in  Hemmer  v.  United  States,  204  Fed.  905,  123  C.  C.  A. 
194,  holding  neither  Land  Department  nor  its  officers  can  by  subsequent 
erroneous  rulings  divest  equitable  title  to  lands  vested  in  lawful  claim- 
ants under  pre-emption  or  homestead  laws  by  final  proof  and  payment ; 
Howe  V.  Parker,  190  Fed.  757,  111  C.  C.  A.  466,  holding  equitable 
title  to  land  based  on  adjudicated  homestead  entry  of  ancestor  and 
five  years'  occupation  and  improvements  by  heirs  of  entryman  cannot 
be  divested  by  Land  Department  without  notice  and  opportunity  to 
be  heard. 

In  contest  over  homestead  entry,  whether  there  was  sale,  and  what  was 
sold,  were  matters  of  fact  to  be  determined  by  testimony,  and  findings  of 
ILand  J>epaitment  in  that  respect  are  conclnsiye  upon  courts. 

Approved  in  Lynch  v.  Harris,  33  Okl.  32,  35,  124  Pac.  53,  54,  holding 
Indian  Commmissioner  and  Secretary  of  Interior  have  power  to  cancel 
first  judgment  of  Commission  in  contest  awarding  allotment  to  contest- 
ant, where  fraudulent  affidavit  of  service  upon  con^stee  was  made; 
Morrow  v.  Warner  Valley  Stock  Co.,  66  Or.  363,  101  Pac.  186,  holding 
decision  of  land  officet^  that  final  proof  of  claimant  under  homestead 
law  is  sufficient  is  not  reviewable  by  court. 

Distinguished  in  Garfield  v.  United  States  ez  rel.  Goldsby,  211  U.  S. 
260,  6S  L.  Ed.  174,  29  Sup.  Ct.  62,  holding  Secretary  of  Interior  having 
approved  list  of  Dawes  Commission,  including  name  of  relator  as  en- 
rolled member  of  Indian  tribe,  cannot,  without  notice  and  opportunity 
to  be  heard,  strike  his  name  from  list. 

While  homestead  entryman  cannot  make  valid  sale  of  land  entered, 
government  may  treat  snch  sale  as  relinqnliOiment  and  abandonment  of 
his  application  and  entry,  and  patent  land  to  other  applicants. 

Approved  in  Dohr  v.  Wolfgang,  151  Wis.  97,  138  N.  W.  75,  uphold- 
ing contract  to  relinquish  homestead  entry  under  Act  of  1880,  c.  89. 

Distinguished  in  dissenting  opinion  in  Morrow  v.  Warner  Valley 
Stock  Co.,  56  Or.  360,  101  Pac.  188,  majority  holding  claimant  under 
homestead  law  had  vested  equitable  title  prior  to  issuance  of  patent  to 
State  under  Swamp-land  Act)  and  enjoining  action  of  ejectment,  except 
as  to  such  lots,  by  State's  grantee  taking  legal  title  without  notice  of 
equity. 

205  U.  B.  20J^4il4,  51  L.  Ed.  771,  27  Sup.  Ct.  488,  HISOOOK  ▼.  MEBTBNS. 

Proviso  in  aabdlvision  6  of  section  70a  of  Bankruptcy  Act  of  1896, 
relating  to  cash  sorrender  values  of  life  insnrance  policies  of  bankrupt,  is 
construed  in  harmony  with  practice  under  Bankruptcy  Act   of  1867. 

Approved  in  In  re  Levin,  176  Fed.  179,  99  C.  C.  A.  531,  holding 
bankruptcy  court  may,  in  its  discretion,  extend  time  for  entering  ap- 
pearance and  filing  specifications  in  opposition  to  bankrupt's  discharge. 

Provision  of  section  70a  (6)  of  Bankruptcy  Act  of  1898  that  bank- 
rupt having  insurance  policy  with  cash  surrender  value  may  pay  same  to 
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trustee  and  hold  policy  free  ftom  daliiit  of  creditors  is  not  limited  to  cash 
niirender  ymlnes  ezprenOy  stipulated  In  policies,  Imt  includes  those  uni- 
yersally  recognised  hy  companies. 

Approved  in  Borlingham  v.  Grouse,  228  U.  S.  469,  471,  472,  46 
L.  R.  A.  (N.  S.)  148,  57  L.  Ed.  925,  926,  33  Sup.  Ct.  564,  holding  under 
Bankruptcy  Act,  §  70a,  life  insurance  policies  which  have  no  cash 
surrender  value,  or  on  which  company  has  loaned  full  surrender  value, 
do  not  pass  to  trustee  in  hankruptcy;  Hiscock  v.  Varick  Bank,  206 
U.  S.  39,  51  L.  Ed.  953,  27  Sup.  Ct.  681,  holding  bank  has  valid  lien 
under  New  York  law  upon  insurance  policies  for  payment  of  its  debt 
at  time  of  filing  of  petition  in  bankruptcy  of  which  lien  it  was  not 
deprived  by  Bankruptcy  Act,  §  67d,  and  sale  of  i>olicies  at  auction  by 
bank  was  valid;  In  re  Bonvillain,  232  Fed.  371,  holding  Louisiana  Act 
of  1914  exempting  proceeds  of  life  policies  from  execution  for  debt 
could  not  be  given  retroactive  effect,  and  life  policies  of  bankrupt  of 
which  his  wife  is  beneficiary  and  which  have  cash  surrender  value  pass 
to  trustee ;  In  re  Dreuil  Co.,  221  Fed.  797,  holding  interest  of  bankrupt 
in  endowment  policy  payable  at  end  of  twenty  years  to  insured,  his 
executors,  or  administrators,  or  to  his  wife  if  he  dies  within  twenty 
years,  may  be  sold  unless  redeemed  at  amount  fixed  by  actuaries  in  com- 
puting relative  interests  of  insured  and  beneficiary,  where  policy  has 
cash  surrender  value;  In  re  L.  Hanmiel  &  Co.,  221  Fed.  57, 137  C.  C.  A. 
80,  holding  court  cannot  compel  bankrupt  to  borrow  amount  of  loan 
value  of  life  policy  for  benefit  of  creditors,  where  policy  has  no  cash 
surrender  value  but  authorizes  loan  uxM)n  policy  as  security  with  con- 
sent of  beneficiary;  In  re  Draper,  211  Fed.  232,  holding  under  section 
70a  of  Bankruptcy  Act,  life  policy  payable  to  wife  and  having  no  cash 
surrender  value,  but  giving  insured  ri^ht  to  change  beneficiary  and 
right  to  receive  value  of  policy  after  stated  time,  is  property  which 
passes  to  trustee;  In  re  Churchill,  209  Fed.  772,  773,  774,  126  C.  C.  A. 
490,  holding  trustee  has  no  right  in  bankrupt's  endowment  policy 
having  no  cash  surrender  value  and  payable  to  wife  of  insured  upon 
his  death  within  twenty  years ;  In  re  Morse,  206  Fed.  351,  holding  under 
Gen.  Stats.  Kan.  1901,  §  3463,  exempting  life  policies  from  liability 
for  pa3rment  of  insured's  debts,  cash  surrender  value  did  not  pass  to 
trustee  under  section  70  of  Bankruptcy  Act;  In  re  Churchill,  198  Fed. 
713,  holding  life  policy,  having  no  cash  surrender  value,  and  payable 
to  wife  of  insured  if  he  died  within  twenty  years,  but  payable  to  him 
after  that  time  inured  to  benefit  of  trustee;  Equitable  Life  Assur. 
Society  v.  MiUer,  185  Fed.  100,  107  C.  C.  A.  316,  holding  life  policies 
having  cash  surrender  value  only  in  case  of  default  in  pa3rment  of 
premiums  passed  to  trustee,  although  policy  was  then  current  and  cash 
surrender  value  did  not  mature  until  subsequent  default  in  pajmaent  of 
premium;  In  re  Herr,  182  Fed.  718,  holding  life  policy  payable  to 
wife  and  authorizing  change  of  beneficiary  is  not  saved  to  wife  as 
against  trustee  in  bankruptcy  by  Act  of  Pa.  1868  (P.  L.  103),  and 
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Act  of  1876  (P.  L.  60),  §  25,  providing  that  life  policies  secured  for 
benefit  of  wife  and  children  have  vested  interest  free  from  creditors; 
In  re  Johnson,  176  Fed.  592,  holding  under  section  70a (5)  of  Bank- 
ruptcy Act,  bankrupt  cannot  be  required  to  pay  to  trustee  cash  sur- 
render value  of  life  policy  payable  to  his  wife,  though  it  reserves  to 
him  right  to  change  beneficiary,  where  Minnesota  Law  of  1905,  §  1691, 
provides  that  beneficiary  of  life  policy  is  entitled  to  proceeds  as  against 
creditors,  and  section  1692  provides  that  policy  payable  to  wife  inures 
to  her  separate  use;  In  re  White,  174  Fed.  334,  26  L.  E.  A.  (N.  8.) 
451,  98  C.  C.  A.  205,  holding  life  policy  payable  to  wife,  but  which 
bankrupt  may  surrender  for  paid-up  insurance  or  other  value,  passes 
to  trustee,  under  section  70a(5)  of  Bankruptcy  Act;  Remley  v.  Trav- 
elers' Ins.  Co.,  108  Minn.  34,  121  N.  W.  231,  holding  endowment  policy 
payable  to  insured  and  having  cash  surrender  value  passes  to  trustee 
under  section  70a  of  Bankruptcy  Act;  Sanders  v.  Aetna  Life  Ins.  Co., 
95  S.  C.  42,  AnxL  Oa0.  1915B,  1284,  78  S.  E.  534,  holding  life  policy 
having  no  cash  surrender  value  did  not  pass  to  trustee  in  bankruptcy, 
although  insured  had  power  to  change  beneficial^;  dissenting  opinion 
in  In  re  Orear,  178  Fed.  637,  30  L.  R.  A.  (N.  S.)  990,  102  C.  C.  A.  78, 
majority  holding  life  policy  empowering  insured  to  change  beneficiary, 
although  having  no  cash  surrender  value  at  date  of  adjudication,  passes 
to  trustee;  dissenting  opinion  in  Townsend's  Assignee  v.  Townsend,  127 
Ky.  249,  16  L.  R.  A.  (N.  8.)  816,  105  S.  W.  942,  majority  holding  life 
iwlicy  payable  to  children  of  insured,  with  reservation  of  right  to  sur- 
render policy  at  end  of  specified  periods,  which  right  was  not  exercised, 
did  not  pass  to  trustee. 

Distinguished  in  In  re  Orear,  178  Fed.  635,  80  L.  R.  A.  (N.  8.)  990, 
102  C.  C.  A.  78,  holding  life  policy  empowering  insured  to  change 
beneficiary,  although  having  no  cash  surrender  value  at  date  of  adjudi- 
cation, passes  to  trustee  under  section  70  of  Bankruptcy  Act;  King  v. 
Miles,.  108  Miss.  738,  67  South.  184,  holding  trustee  has  no  interest 
in  insurance  policies  which  have  been  assigned  for  amount  greater  than 
surrender  value,  and  are  also  exempt  under  Laws  of  1908,  c.  175; 
dissenting  opinion  iii  Sanders  v.  Aetna  Life  Ins.  Co.,  95  S.  C.  47,  Ann. 
Oaji.  1915B,  1284,  78  S.  E.  535,  majority  holding  life  policy  having  no 
cash  surrender  value  did  not  pass  to  trustee,  although  insured  was  em- 
powered to  change  beneficiary. 

Life  insurance  policy  as  passing  to  assignee  for  benefit  of  creditors 
6r  trustee  in  bankruptcy.    Note,  20  Ajdl  8t.  Rep.  1190. 

Creditor's  rights  as  to  policies  having  cash  surrender  value,  and 
as  to  insured's  option  to  receive  such  value.  Note,  16  Ik  R.  A. 
(N.  8.)  S20. 

Life  insurance  as  assets  of  bankrupt.    Notes,  26  Ik  R.  A.  (N.  8.) 
466,  457;  46  L.  R.  A.  (N.  8.)  148. 
XIX— 61 
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206  U.  8.  214-226,  51  L.  Ed.  776,  27  Sop.  Ot.  483,  MOOSE  T.  McOniSB. 

Oontrovwsy  between  private  parties  Inyohrinir  location  of  boundary 
line  between  Btates  is  determined  in  faror  of  party  in  poweaoion  under 
antliority  of  State  exercising  dominion  oyer  land,  bnt  expressing  doubt 
as  to  whether  courts  Bhonld  go  beyond  actual  conditions  in  private  con- 
troversy, rather  than  to  leave  It  to  other  State,  if  dissatisfied,  to  bring 
salt   in   its  own  name. 

Approved  in  Central  R.  R.  Co.  of  New  Jersey  v.  Jersey  City,  209 
U.  S.  480,  58  L.  Ed.  899,  28  Sap.  Ct.  592,  holding  agreement  of  1833 
between  New  York  and  New  Jersey,  giving  New  York  exclnsive  juris- 
diction over  waters  of  Hudson  River  west  of  boundary  line  established 
by  agreement,  did  not  exclude  New  Jersey  from  taxing  land  under 
waters. 

205  U.  8.  225-236,  61  L.  Ed.  779,  27  Sup.  Ot.  476,  EBIPIBB  STATE-IDAHO 
M.  ft  D.  OO.  V.  HENI«ET. 

Direct  appeal  to  Supreme  Oonrt  under  Act  of  1891,  section  5»  does  not 
lie  from  judgment  of  Circuit  Court  where  thing  relied  upon  was  controlling 
effect  as  res  judicata  of  decree  in  another  suit  between  parties,  and  real 
issue  was  as  to  jurisdiction  of  court  to  render  such  decree,  determination 
of  which  did  not  involve  construction  or  application  of  Federal  Constitu- 
tion. 

Approved  in  Moore-Mansfield  Constr.  Co.  v.  Electrical  Installation  Co., 
234  U.  S.  626,  58  L.  Ed.  1506,  34  Sup.  Ct.  941,  holding  direct  appeal 
does  not  lie  to  Federal  Supreme  Court  under  Judicial  Code^  §  238,  from 
decision  of  Federal  District  Court  merely  because  question  arose  as  to 
whether  change  in  decision  in  State  court  as  to  effect  of  statute  impaired 
obligation  of  contract ;  Childers  v.  McClaughry,  216  IT.  S.  145,  54  L.  Ed. 
423,  30  Sup.  Ct.  370,  holding  direct  appeal  does  not  lie  from  decision 
in  habeas  corpus  proceeding  remanding  relator,  where  constitutionality 
of  statute  giving  trial  court  jurisdiction  was  not  involved;  Stead  v. 
Curtis,  239  U.  S.  634,  60  L.  Ed.  478,  36  Sup.  Ct.  221,  Peterborough  R.  R. 
V.  Boston  etc.  R.  Co.,  239  U.  S.  627,  60  L.  Ed.  474,  36  Sup.  Ct.  164, 
Chase  v.  PhiUips,  223  U.  S.  715,  56  L.  Ed.  627,  32  Sup.  Ct.  521,  and 
Guaranty  Trust  Co.  v.  Metropolitan  Street  Ry.  Co.,  215  U.  S.  587,  54 
L.  Ed.  339,  30  Sup.  Ct.  404,  all  dismissing  for  want  of  jurisdiction; 
Guaranty  Trust  Co.  v.  Metropolitan  St.  Ry.  Co.,  171  Fed.  1014,  deny- 
ing direct  appeal  to  Supreme  Court  under  Act  of  1891^  c.  517,  §  5,  in 
case  involving  large  number  of  miscellaneous  and  complicated  ques- 
tions, and  incidentally  raising  constitutional  question. 

206  IT.  8.  236-256,  51  L.  Ed.  784,  27  Sup.  Ot.  469,  B00HE8TEB  ET.  CO.  V. 
SOOHESTEB. 

Statute  authorising  or  directing  grant  or  transfer  of  privileges  of  cor- 
poration, wbleh  enjoys  Immunity  from  taxation  or  regulation,  should  not  be 
interpreted  as  including  tliat  immunity. 
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*  Approved  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S.  437^ 
64  L.  Ed.  568,  30  Sup.  Ct.  242,  following  rule;  Morris  Canal  etc.  Co. 
V.  Baird,  239  U.  S.  131,  133,  60  K  Ed.  181.  36  Sup.  Ct.  29,  upholding 
taxes  levied  by  New  Jersey  upon  lessee  of  canal  company;  Yazoo  etc. 
R.  R.  Co.  V.  Vicksburg,  209  U.  S.  364,  365,  52  L.  Ed.  835,  28  Sup.  Ct. 
510,  hplding  tax  exemption  in  favor  of  Mississippi  corporation  granted 
by  ordinance  prior  to  1890  did  not  inure  to  benefit  of  consolidated 
corporation,  organized  in  1892^  of  which  exempted  corporation  was  con- 
stituent company;  State  v.  Great  Northern  Ry.  Co.,  106  Minn.  330, 
119  N.  W.  208,  upholding  Gen.  Laws  1903,  c.  253,  p.  375,  increasing 
rate  of  gross  earnings  tax  on  railroads  doing  business  within  State; 
Schock  V.  Sweet,  45  Okl.  60,  145  Pac.  391,  holding  town  lots  which  were 
part  of  homestead  allotment  of  Creek  freedman  were  not  exempt  from 
taxation  after  title  passed  from  allottee  to  plaintiffs  under  act  of  1903 
providing  for  survey  and  platting  of  town  sites;  dissenting  opinion  in 
Wright  V.  Central  of  Georgia  Ry.  Co.,  236  U.  S.  682,  69  L.  Ed.  786, 
35  Sup.  Ct.  471,  majority  holding  lessee  of  railroads  built  under  special 
charters  by  which  property  was  not  subject  to  higher  tax  than  specified 
per  cent  on  annual  income,  is  not  subject  to  ad  valorem  tax  as  owner 
of  such  property;  Bacon  v.  Boston  etc.  R.  R.,  83  Vt.  446,  76  Atl.  139, 
arguendo. 

Distinguished  in  Wright  v.  Louisville  etc.  R.  R.  Co.,  236  U.  S.  690,  59 
L.  Ed.  792,  35  Sup.  Ct.  475,  holding  executions  for  ad  valorem  taxes  on 
Georgia  railroads  are  not  enforceable  against  lessee  where  lessor  was 
exempted  by  Georgia  statute  from  greater  tax  than  specified  per  cent  of 
income;  Treat  v.  Grand  Canyon  Ry.  Co.,  222  U.  S.  451,  56  L.  Ed.  266, 
32  Sup.  Ct.  125,  holding  under  act  of  1897,  under  which  railroad  was 
organized,  and  under  act  of  1899,  exempting  railroads  and  their  assigns 
from  taxation  for  period  of  ten  years  from  date  of  act,  exemption  from 
taxation  of  railroad  property  went  with  land  and  extended  to  assigns; 
Grand  Canyon  Ry.  Co.  y.  Treat,  12  Ariz.  76,  95  Pae.  189,  holding  corpo- 
ration organized  by  purchasers  at  foreclosure  sale  of  railroad  con- 
structed pursuant  to  Act  No.  68,  p.  79,  20th  Legislature,  is  successor  of 
company  commencing  construction  of  railroad,  and  is  entitled  to  exemp- 
tion from  taxation  provided  by  such  act. 

No  corporation  can  receive  by  transfer  from  another  corporation  ex- 
emption from  taxation  or  governmental  regulation  which  is  inconsistent 
with  its  own  charter  or  Constitution  or  laws  of  State  then  applicable,  even 
though,  under  legislative  authority,  exemption  is  transferred  by  words 
clearly  including  it. 

Approved  in  Great  Northern  Ry.  Co.  v.  State,  216  U.  S.  229,  54  L.  Ed. 
458,  30  Sup.  Ct.  344,  where  State  Constitution  requires  equal  and  uni- 
form taxation  upon  real  and  personal  property  in  State  upon  cash  basis 
and  specifies  property  that  may  be  exempted,  legislature  cannot  there- 
after agree  that  payment  of  given  per  cent  of  earnings  of  corporation 
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from  property  not  included  in  exempt  class  shall  be  in  lien  of  aU  other 
taxation. 

WliUe  corporations  may  be  uiited  In  snch  manner  tliat  corporation  con< 
tinning  to  exist  still  holds  its  immunities  and  exemptions*  such  Is  not  the 
case  where  corporation,  acquiring  all  of  stock  of  another  corporation  by 
exchange  of  shares  of  stock  and  filing  transfer  of  stock  with  Secretary  of 
State,  is  vested  by  operation  of  law  with  property,  franchises,  rights  and 
privileges  of  snch  other  corporation,  leaving  latter  without  property  or  right 
to  do  business,  which  dissolves  it  by  operation  of  law. 

Approved  in  Diggs  v.  Fidelity  &  Deposit  Co.,  112  Md.  73,  20  Axin. 
Gas.  1274,  75  Atl.  522,  holding  corporation  consolidated  under  Code  Pub. 
Gen.  Laws  1904,  art.  XXUI,  §  46,  is  new  corporation  acquiring  its  rights 
by  grant  from  State  and  not  by  way  of  transfer  from  former  corpora- 
tions; Coleman  v.  Hagey,  252  Mo.  144,  158  S.  W.  842,  holding  in  action 
by  trustee  in  bankruptcy  to  divest  transferee  of  title  to  property  con- 
veyed by  bankrupt,  that  transfer  of  capital  stock  by  solvent  corpora- 
tion was  not  fraudulent. 

206  TJ.  8.  257-274,  51  li.  Ed.  798,  27  Sup.  Ot  545,  PSASOT  v.  STRANA- 
HAK. 

Cuba  is  none  the  less  foreign  territory,  within  meaning  of  act  of  Con- 
gress of  1900,  because  it  is  under  military  governor  appointed  by  and 
representing  President  of  United  States  In  woik  of  assisting  inhabitants  to 
establish  government  of  their  own. 

Approved  in  Goodyear  Tire  etc.  Co.  v.  Rubber  Tire  Wheel  Co.,  164 
Fed.  873,  holding  in  patent  infringement  suit,  Cuba  is  foreign  country 
and  its  laws  must  be  proved. 

Judicial  notice  of  geographical  facts.    Note,  12  Ann.  Gas.  928. 

Miscellaneous.  Cited  in  Galban  &  Co.  v.  United  States,  207  U.  S.  579, 
52  L.  Ed.  349,  28  Sup.  Ct.  254,  affirming  judgment. 

206  17.  8.  275-279,  51   L.  Ed.  799,  27    Sup.    Ot.  497,  SWENG  T.  WESTON 
LUBIBEB  00. 

State  has  power  to  i^ohlbit  foreign  insurance  companies  ftom  doing 
business  within  Its  limits,  or  in  allowing  them  to  do  so  to  impose  suchi 
conditions  as  it  pleases. 

Approved  in  Swing  v.  Red  River  Lumber  Co.,  105  Minn.  342,  117 
N.  W.  445,  denying  recovery  of  assessment  for  benefit  of  creditors 
against  policy-holders  of  insolvent  insurance  company  organized  under 
Ohio  Statute  prior  to  1888,  and  not  authorized  to  do  business  within 
State;  New  York  Life  Ins.  Co.  v.  Bradley,  83  S.  C.  424,  65  S.  E.  436, 
holding  power  of  State  to  exclude  foreign  corporations  includes  power 
to  forfeit  privilege  of  doing  business  in  State  for  prescribed  action  or 
nonaction  of  corporation,  but  tax  on  gross  income  of  foreign  corpora- 
tions under  Civil  Code  1902,  §  §  302,  1808,  1809,  providing  for  forfeiture 
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of  charter  for  noncompliance^  is  void,  as  it  is  not  limited  to  property 
in  State. 

206  U.  &  279^286,  51  L.  Ed.  801,  27  Sap.  Ot.  495,  GILA  BEND  BE8EB- 
VOIB  ft  L  OO.  ▼.  QTUL  WATEE  00. 

Not  cited. 

205  U.  8.  285-291,  51  ^  Ed.  803,  27  8np.  Ot.  527,  BAU^NTTNE  T.  SMITH. 

Ooort  of  equity  owes  duty  to  creditors  seeking  Its  assistance  in  sub- 
jecting property  to  payment  of  debts,  to  see  that  property  brings  some- 
tblng  like  Its  true  yalae,  and  not  merely^to  see  that  forms  of  law  axe  com- 
piled wl^  and  that  there  Is  no  fraud  In  purchase. 

Approved  in  Investment  Registry  v.  Chicago  etc.  R.  Co.,  212  Fed.  610, 
129  C.  C.  A.  130,  vacating  foreclosure  sale  of  railroad  property  before 
confirmation,  where  purchase  was  made  by  reorganization  committee  of 
bondholders  who  were  parties  to  combination  to  suppress  competition 
and  five  per  cent  bondholders  having  property  amounting  to  one  hun- 
dred and  sixty  thousand  dollars  were  excluded;  The  Planter,  163  Fed. 
668,  holding  court  of  admiralty  has  discretionary  power  to  set  aside 
sale,  but  refusing  to  set  aside  sale  fairly  made  on  objection  made  by 
interested  parties  who  had  opportunity  to  protect  themselves  at  sale. 

Chancery  sale,  before  confirmation,  will  not  be  set  aside  for  mere  in- 
adequacy of  price,  unless  that  Inadequacy  be  so  gross  as  to  shock  conscience, 
or  unless  there  be  additional  circumstances  against  Its  fairness;  but  if 
there  be  great  Inadequacy,  slight  circumstances  of  unfairness  in  conduct 
of  party  benefited  by  sale  wlU  be  sufllclent  to  Justify  setting  it  aside. 

Approved  in  In  re  Burr  Mfg.  &  Supply  Co.,  217  Fed.  21,  133  C.  C.  A. 
126,  holding  difference  between  six  thousand  two  hundred  and  fifty  dol- 
lars received  at  first  sale  of  prox)€rty  by  trustee  in  bankruptcy  and  eight  ' 
thousand  five  hundred  dollars  received  at  resale  is  not  such  gross  in- 
adequacy as  to  justify  vacation  of  confirmation  and  setting  aside  of  first 
sale;  Layton  v.  Rhode  Island  Hospital  Trust  Co.,  205  Fed.  277,  125 
C.  C.  A.  263,  vacating  foreclosure  sale  for  inadequacy  of  price  and  im- 
proper conduct  of  judgment  creditor's  attorney  acting  for  purchaser 
and  discouraging  other  bids  by  statements  that  he  would  make  higli 
bids  and  use  judgment  in  pui'chase;  In  re  Metallic  Specialty  Mfg.  Co., 
193  Fed.  301,  refusing  to  vacate  sale  of  property  for  seventeen  thou- 
sand dollars,  where  offer  of  twenty  thousand  dollars  has  been  received 
in  bankruptcy;  In  re  National  Min.  Exploration  Co.,  193  Fed.  237, 
affirming  referee's  order  confirming  sale  of  mining  property  for  fifty 
thousand  dollars,  where  no  actual  offer  for  higher  price  had  been  re- 
ceived; In  re  Shapiro,  154  Fed.  673,  refusing  to  vacate  sale  of  bank- 
rupt's goods  for  three  thousand  four  hundred  dollars  by  trustee,  where 
upset  bid  amounts  to  advance  of  four  hundred  dollars ;  Eankaid  v.  Rossa, 
31  S.  D.  569,  Ajul  Oas.  1915D,  1098,  141  N.  W.  973,  setting  aside  sale 
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of  land  valued  at  fifteen  thousand  dollars  for  three  hundred  dollai*s 
procured  by  creditor's  false  representations  to  debtor,  who  was  un- 
educated man  seventy-two  years  of  age;  Roger  v.  Whitham,  56  Wash. 
193, 184  Am.  St  Rep.  1105,  21  Ann.  Gas.  272,  105  Pac.  629,  setting  aside 
sale  of  property  for  inadequate  price  to  city  attorney  directing  fore- 
closure of  special  assessment  lien,  where  no  effort  was  made  to  locate 
owner  of  property  and  neither  copy  of  complaint  nor  summons  was 
served.  « 

Distinguished  in  Morrison  v.  Burnette,  154  Fed.  624,  83  C.  C.  A.  391, 
holding  right  of  purchaser  is  vested  after  confirmation  of  sale,  and  re- 
fusing to  vacate  lease  of  allotment  of  Indian  minors  in  Indian  Territory 
after  confirmation  by  courts. 

Inadequacy  of  price  as  ground  for  setting  aside  judicial  sale.    Note, 
Ann.  Oaa.  1914D,  S,  6. 

206  V.  8.   292-207,  51   L.  Ed.  807,  27   Sap.    Ot  648,  FIEUM  ▼.  UNITED 


Writ  of  error  doee  not  lie  ttmn.  Bigreaie  Oovrt  to  Oenrt  ef  Appeals 
of  JHBtriet  fit  OoluBbia  In  criminal  eeee. 

Approved  in  United  States  v.  Smith,  217  Fed.  840,  denjnng  motion 
for  new  trial  in  criminal  case. 

While,  under  section  6  of  Oourt  of  Appeals  Act  of  1891,  writ  of  cer- 
tiorari can  only  be  issued  wben  writ  of  error  cannot,  writ  of  certiorari  Ues 
only  when  aueetion  involved  is  one  of  gravity  or  general  importance,  and 
does  not  lie  where  there  is  no  conflict  between  decisions  of  State  or  Federal 
conrts,  or  Federal  courts  of  different  circuits,  or  where  there  is  nothing 
affecting  relations  of  nation  to  foreign  nations  or  any  matter  of  public 
intereet. 

Approved  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240 
U.  S.  258,  60  L.  Ed.  688,  36  Sup.  Ct.  271,  holding  although  in  this  case 
interlocutory  decree  may  have  settled  "the  law  of  the  case"  for  guid- 
ance of  District  Court  and  Circuit  Court  of  Appeals  on  second  appeal. 
Supreme  Court  in  reviewing  final  decree  on  certiorari  may  rectify  errors 
in  interlocutory  proceedings;  Anderson  v.  Moyer,  193  Fed.  606,  holding 
refusal  of  Supreme  Court  to  issue  writ  of  certiorari  to  review  decision 
of  Circuit  Court  of  Appeals  does  not  imply  affirmance  of  such  decision. 

Construction  of  phrase  ''by  virtue  of  employment  or  office'*  in  em- 
bezzlement statute.    Note,  15  Ann.  Oaa.  444. 

Admissibility  of  parol  evidence  to  show  existence  of  de  facto  cor- 
poration.   Note,  Ann.  Oaa.  1914A,  152. 

Negligence  or  misconduct  of  receiver  as  forfeiting  right  to  com- 
pensation.   Note,  Ann.  Oaa.  1915D,  1256,  1257. 

Presumption  as  to  good  character  of  defendant.    Note,  46  Lb  &.  A. 
(N.  8.)  843. 
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Miscellaneous.  Cited  in  Fields  v.  Haddox,  209  U.  S.  641,  62  L.  Bd. 
918,  28  Sup.  Ct.  759,  affirming  final  order  with  costs. 

206  U.  8.  29B-309,  61  L.  Bd.  811,  27  Bap.  Ot.  636,  MEBOAKTHf  TBTJ8T 
00.  ▼.  HENSBY. 

It  l8  part  of  duty  of  plaintiff  In  error,  affirmatively  to  show  that  error 
was  committed.  Biror  will  not  be  presumed  or  Inferred  from  doubtful 
statement  in  record,  and  objection  not  made  in  trial  court,  cannot  be  argued 
on  appeal 

Approved  in  Federal  Mining  etc.  Co.  v.  Hodge,  213  Fed.  609,  130 
C.  C.  A.  197,  holding  in  action  for  injuries  to  miner  appellate  court  can- 
not consider  suggestion  made  for  first  time  in  such  court  that  miner  was 
violating  statute  of  Idaho  by  riding  on  bail  of  skip,  and  allowing  re- 
covery; Jones  V.  United  States,  179  Fed.  692,  103  C.  C.  A.  142,  holding 
objection  in  appellate  court  that  question  of  citizenship  of  grand  juror 
should  have  been  tried  by  another  jury  and  not  by  jury  impaneled  to 
try  case  comes  too  late;  City  of  Pittsburgh  v.  Jonathan  Clark  &  Sons 
Co.,  164  Fed.  467,  83  C.  C.  A.  262,  holding  in  action  on  contract  for 
public  work,  appellate  court  cannot  determine  plaintiff's  right  to  offer 
evidence  in  support  of  extra  compensation  without  showing  compliance 
with  contract,  where  such  question  was  not  raised  in  trial  court  by  plea 
or  proof  or  by  directing  judge's  attention  to  terms  of  contract,  and  no 
exception  was  taken  or  error  assigned;  George  A.  Fuller  Co.  v. 
McCloskey,  36  App.  D.  C.  603,  objection  to  declaration  in  action  for  in- 
juries on  ground  that  it  contains  no  proper  allegation  of  negligence  can- 
not be  based  on  motion  to  direct  verdict  for  defendant,  where  motion 
did  not  point  out  such  defect;  Weleetka  Light  etc.  Co.  v.  Northrop,  42 
Okl.  664,  140  Pac.  1141,  holding  objection  on  grounds  of  failure  of  proof 
of  damages  is  waived  unless  made  during  trial. 

Oertificate  of  architect  required  by  building  contract  before  builder 
could  obtain  payment  is  not  final  and  conclusive,  in  absence  of  provision 
to  that  effect,  and  does  not  bind  owner  or  relieve  contractor  from  agree- 
ment to  perform  according  to  plans  and  specifications. 

Approved  in  Frisco  Lumber  Co.  v.  Hodge,  218  Fed.  780,  134  C.  C.  A. 
466,  holding  under  contract  for  sale  of  standing  timber  providing  that 
quantity  should  be  determined  by  two  competent  estimators,  and  for 
selecting  of  third  estimator  as  umpire  in  case  of  disagreement,  decision 
of  two  estimators  who  agreed  without  selection  of  third  was  binding, 
and  was  not  merely  basis  for  further  negotiations;  General  Fireproofing 
Co.  V.  L.  Wallace  &  Sons,  176  Fed.  663,  99  C.  C.  A.  204,  holding  building 
contractor  not  relieved  from  liability  for  defective  work  because  super- 
vising architect  did  not  condemn  same  as  work  progressed,  where  no 
final  certificate  was  given  nor  final  payment  made;  City  of  Greensboro 
V.  Southern  Pav.  etc.  Co.,  168  Fed.  886,  94  C.  C.  A.  292,  holding  under 
contract  for  street  paving,  acceptance  of  sections  of  work  and  approxi- 
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mate  estimates  by  city  engineer  are  only  prima  facie  evidence  of  work 
done,  and  not  bar  to  city's  right  to  defend  on  ground  of  noncompliance 
with  specifications  when  sued  for  balance  due  under  contract;  Jefferson 
Hotel  Co.  V.  Brumbaugh,  168  Fed.  873,  94  C.  C.  A.  279,  holding  under 
building  contract  constituting  architects  supervising  agents,  but  not 
authorizing  them  to  issue  conclusive  final  certificate,  architect's  final 
certificate  was  only  prima  facie  evidence  that  work  was .  performed 
according  to  contract,  and  placed  buiden  of  proof  on  owner  to  show 
there  was  not  substantial  compliance;  Town  of  Sterling  v.  Hurd,  44 
Colo.  446,  98  Pac.  177,  holding  contract  for  construction  of  municipal 
waterworks  system  did  not  authorize  acceptance  by  engineer  of  work,  in 
whole  or  in  part,  until  tested  after  completion;  Algate  v.  City  of  Lans- 
ing, 180  Mich.  496,  147  N.  W.  566,  holding  contract  for  construction  of 
sewer  for  city,  designating  city  engineer  as  inspector,  did  not  make  his 
decision  conclusive  as  to  whether  materials  furnished  complied  with 
specifications;  Williams  v.  Mount  Hood  Ry.  etc.  Co.,  67  Or.  268,  Ann. 
Gas.  1913A,  177,  110  Pac.  492,  holding  estimate  of  chief  railway  en- 
gineer as  to  amount  of  work  done  in  clearing  right  of  way  is  not  con- 
clusive in  absence  of  provision  in  contract  to  that  effect;  Scott's  Execu- 
tor V.  Chesterman,  117  Va.  608,  86  S.  E.  610,  holding  architect's 
indorsement  on  contractor's  bill  was  sufficient  certification  of  approval 
to  sustain  action  by  contractor  for  balance  due. 

Distinguished  in  United  States  v.  Hurley,  182  Fed.  778,  779,  106 
C.  C.  A.  208,  holding  certificate  of  officer  in  charge  of  government  work 
as  to  due  performance  of  contract  is  conclusive. 

Measure  of  damages  for  defective  work  under  building  contract. 
Note,  Ann.  Oaa.  1913B,  781. 

Measure  of  damages  for  defects  or  omissions  in  performance  of 
building  contract.    Note,  39  L.  B.  A.  (N.  S.)  697. 

Miscellaneous.  Cited  in  El  Paso  etc.  R.  R.  Co.  v.  Eichel,  226  U.  S. 
594,  57  L.  Ed.  872,  33  Sup.  Ct.  179,  as  showing  what  were  laws  of  New 
Mexico. 

205  U.  S.  309-322,  51  L.  Ed.  816,  27  Sup.  Ct.  539,  JOHNSON  V.  BROWNE. 

Whether  crime  for  which  accused  was  extradited  from  Canada  came 
within  provision  of  treaties  with  Great  Britain  of  1842  and  of  1889  wa?  for 
decision  of  Dominion  authorities,  and  such  decision  was  final  by  express 
terms  of  treaty  Itself. 

Approved  in  Greene  v.  United  States,  154  Fed.  408,  409,  85  C.  C.  A. 
251,  holding  persons  surrendered  hy  Canada  to  United  States  under 
extradition  treaty  of  1889  to  be  tried  for  crime  of  ''participation  in 
fraud  by  an  agent  or  trustee"  were  tried  for  such  offense  where  indict- 
ment charged  them  with  conspiracy  with  disbursing  officers  of  govern- 
ment to  defraud  United  States  by  presenting  false  claims. 
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Explained  in  dissenting  opinion  in  Greene  v.  United  Statee,  154  Fed. 
421,  85  C.  C.  A.  251,  majority  holding  persona  surrendered  by  Canada  to 
United  States  under  extradition  treaty  with  Great  Britain  of  1889-90 
to  be  tried  for  crime  of  ''participation  in  fraud  by  an  agent  or  trustee" 
were  tried  for  such  crime,  where  indictment  charged  them  with  con- 
spiracy with  disbursing  officer  of  government  to  defraud  United  States 
by  presenting  false  claims. 

Right  to  try  person  for  crime  other  than  that  for  which  extradited. 
Note,  47  L.  R.  A.  (N.  S.)  809. 

Miscellaneous.  Cited  in  Collins  v.  O'Neil,  214  U.  S.  121,  58  L.  Ed. 
9S6,  29  Sup.  Ct.  673,  referring  to  text  of  article  III  of  Treaty  of  1889 
between  Great  Britain  and  United  States,  relating  to  extradition. 

205  U.  8.  822-339,  51  Ii.  Ed«  821,  27  Sup..  Ot.  529,  HUNT  ▼.  NEW  TOBK 
COTTON  EXOHAJSTGE. 

Bight  of  exchange  to  keep  quotations  to  itself  or  to  comnunicate  them 
to  others  is  object  of  suit  to  enjoin  person  from  receiving  quotations  ftom 
telegraph  company,  and  value  of  this  right,  not  amount  paid  by  exchange 
to  telegraph  company,  is  matter  in  dispute  which  detennines  Jurisdiction. 

Approved  in  Glenwood  Light  etc.  Co.  v.  Mutual  Light  etc.  Co.,  239 
U.  S.  126,  60  L.  Ed.  176,  36  Sup.  Ct.  32,  upholding  jurisdiction  of  Dis- 
trict Court  in  suit -by  telephone  company  to  restrain  interference  with 
its  business  by  another  company's  poles  and  wires,  where  right  to  coa- 
duct  its  business  free  from  such  interference  has  uncontroverted 
value  of  three  thousand  dollars;  Bitterman  v.  Louisville  etc.  R.  B.  Co., 
207  U.  S.  225,  12  Ann.  Oaa.  693,  52  L.  Ed.  188,  28  Sup.  Ct.  91,  holding 
in  suit  to  enjoin  sale  of  nontransferable  railroad  tickets,  requisite 
jurisdictional  amount  is  shown  by  averments  of  bill  as  to  number  of 
tickets  issued,  recurring  occasions  for  their  issue,  magnitude  of  deal- 
ings, cost  incurred  in  preventing  such  sales,  and  injurious  effect  upon 
revenue  of  railroad;  Martin  v.  City  Water  Co,  197  Fed.  465,  denying 
motion  to  remand  on  ground  that  jurisdictional  amount  was  not  in- 
volved, where  plaintiff  based  right  to  enjoin  water  company  from  chan- 
ging rates  on  contracts  binding  company  to  furnish  water  at  flat  rates 
for  indefinite  period;  Larabee  v.  Dolley,  175  Fed.  380,  holding  suit  by 
stockholder  to  enjoin  bank  from  accepting  provisions  of  Kansas  bank 
guaranty  law  (Laws  1909,  c.  61),  which  contemplates  continuing  course 
of  business  and  initial  and  annual  deposits  with  State  treasurer  aggregat- 
ing more  than  two  thousand  dollars  to  be  used  in  paying  losses  of  other 
banks,  involves  sufficient  amount  to  give  Federal  court  jurisdiction; 
Risley  v.  Utica,  168  Fed.  751,  holding  in  suit  by  taxpayer  attacking  con- 
tract between  city  and  water  company  on  ground  that  amount  paid 
thereunder  by  city  was  included  in  tax  levy,  jurisdictional  amount  was 
not  value  of  property  assessed,  but  amount  of  tax  assessed^  and  Federal 
court  has  no  jurisdiction^  amount  being  less  than  two  thousand  dollars; 
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Hill  V.  Walker,  167  Fed.  265,  92  C.  C,  A.  633,  sustaining  jurisdiction  of 
Federal  court  where  complaint  alleges  diversity  of  citizenship,  though 
direct  testimony  establishes  only  residence;  dissenting  opinion  in  Texas 
Gum  Co.  V.  Autosales  Gum  etc.  Co.,  219  Fed.  168, 135  C.  C.  A.  63,  major- 
ity holding  averments  of  bill  fail  to  show  right  of  action  involving  juris- 
dictional amount  had  accrued  when  Judicial  Code  went  into  effect  on 
January  1,  1912. 

Distinguished  in  dissenting  opinion  in  Hill  v.  Walker,  167  Fed.  265, 
92  C.  C.  A.  633,  majority  sustaining  jurisdiction  of  Federal  court  where 
complaint  alleges  diversity  of  citizenship,  although  direct  testimony  es- 
tablishes only  residence. 

Right  of  property  in  market  quotations.     Notes,  8  Ann.  Oas.  761, 
762,  763;  7  L.  E.  A.  (N.  8.)  892. 

On  Issue  presented  by  idea  to  jurisdiction,  burden  of  proof  was  upon 
appellant,  and  he  was  required  to  establish  by  preponderance  of  evidence 
tliat  amount  Involved  was  less  than  Jurisdictional  amount. 

Approved  in  Studebaker  v.  Salina  Waterworks  Co.,  195  Fed.  165,  and 
Martin  v.  City  Water  Co.,  197  Fed.  465,  both  holding  burden  of  proof 
that  jurisdictional  amount  is  not  involved  is  on  plaintiff  moving  to  re- 
mand cause  to  State  court;  Hill  v.  Walker,  167  Fed.  252,  254,  92 
C.  C.  A.  633,  holding  proper  averment  of  jurisdictional  facts  creates 
prima  facie  case. 

*  Distinguished  in  Chase  v.  Wetzlar,  225  U.  S.  85,  56  L.  Ed.  993,  32 
Sup.  Ct.  659,  holding  burden  of  proof  as  to  existence  of  property  within 
jurisdiction  to  give  Circuit  Court  jurisdiction  under  Act  of  1875,  §  8,  to 
render  binding  decree  as  to  such  property,  is  on  complainant. 

Provision  of  Revised  Statutes,  section  720,  probibiting  injunctions  by 
courts  of  United  States  to  stay  proceedings  in  State  courts  eze^  in  matters 
of  bankruptcy,  does  not  prevent  Federal  court  ftom  issuing  injunction  to 
restrain  use  of  quotations  received  ftom  exchange  because  State  court  in 
suit  not  identical*  but  with  different  parties  and  purposes  has  enjoined  tele- 
graph company  from  ceasing  to  deliver  quotations. 

Distinguished  in  Hull  v.  Burr,  234  U.  S.  723,  68  L.  Ed.  1563,  34  Sup. 
Ct.  892,  holding  prohibition  of  Rev.  Stats.,  §  720  (§  265,  Judicial  Code), 
against  injunction  by  Federal  court  to  stay  proceedings  in  State  court, 
except  as  authorized  by  Bankruptcy  Act,  applies  to  suit  commenced 
after  adjudication  to  enjoin  trustee  from  prosecuting  ejectment  suit  in 
courts  of  State  in  which  land  is  situated. 

Pendency  of  suit  In  State  court  does  not  deprive  Federal  court  of  Juris- 
diction. 

Approved  in  Brown  v.  United  States,  233  Fed.  357,  147  C.  C.  A.  289, 
holding  conviction  in  State  court  rendering  person  incompetent  to  tes- 
tify in  State  court  does  not  render  such  person  incompetent  to  testify 
in  Federal  court;  Merko  ▼.  Sturm  eto.  Co.,  233  Fed.  69,  147  C.  C.  A. 
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138y  holding  Ky.  Stats.  1909,  §  2545,  authorizing  new  action  to  be 
brought  within  three  months  where  court  dismisses  action  for  want  of  , 
jurisdiction  applies  where  action  brought  in  Federal  court  in  Kentucky 
is  dismissed  for  want  of  jurisdiction,  and  gives  plaintiff  right  to  begin 
new  action  within  three  months,  although  statutory  period  has  run  since 
cause  accrued;  Liand  v.  Ferro-Concrete  Const.  Co.,  221  Fed.  436,  437, 
holding  removal  of  cause  to  Federal  court  deprives  defendant  of  plea 
in  abatement  of  pendency  of  suit  in  State  court;  Rouiller  v.  A.  &  B. 
Schuster  Co.,  212  Fed.  350,  holding  pendency  of  action  for  conversion 
in  State  court  is  not  bar  to  prosecution  of  same  cause  of  action  in 
Federal  court;  People's  Gaslight  &  Coke  Co.  v.  Chicago,  192  Fed.  402, 
applying  rule  in  suit  to  restrain  enforcement  of  ordinance  establishing 
gas  rates. 

Miscellaneous.  Cited  in  Winchester  Repeating  Arms  Co.  v.  Olmsted, 
203  Fed.  496,  121  C.  C.  A.  615,  enjoining  infringement  of  patent  by 
dealer  selling  guns  at.  price  lower  than  that  fixed  by  manufacturer  for 
resale,  where  price  restrictions  had  been  acquieseed  in  for  many  years 
by  dealers  and  public. 

206  U.  S.  340-349,  51  la.  Ed.  828,  27  Sup.  Ot.  524,  BIEBOB  v.  HUTCHINa 

Findings  of  fact  of  trial  coiirt  taken  to  be  true  by  Supreme  Court  are 
not  open  to  dispute^  except  so  far  as  they  depend  upon  mlinga  of  law,  so 
tbat  questions  for  decision  by  Fedoral  Supreme  Court  are  definite  and  plain, 
and  there  is  no  need  to  send  case  back  for  statement  of  facts  by  territorial 
Supreme  Court,  altbough  one  should  have  been  made. 

Approved  in  Hapai  v.  Brown,  239  U.  S.  506,  60  L.  Ed.  409,  36  Sup. 
Ct.  202,  holding  under  Judicial  Code,  §  246,  writ  of  error  was  proper 
procedure  to  review  judgment  of  Supreme  Court  of  Hawaii  in  case 
involving  over  five  thousand  dollars  in  which  jury  trial  was  waived; 
Nielsen  v.  Steinf eld,  224  U.  S.  538,  56  L.  Ed.  874,  32  Sup.  Ct.  609,  hold- 
ing refusal  of  Supreme  Court  of  territory  to  perform  statutory  duty 
of  making  its  own  statement  of  facts  or  to  adopt  that  of  trial  court, 
is  reversible  error;  Cotton  v.  Territory  of  Hawaii,.  211  U.  S.  170,  58 
L.  Ed.  184,  29  Sup.  Ct.  85,  holding  under  acts  of  1900  and  1905, 
and  Rev.  Stats.,  §  709,  Supreme  Court  cannot  review  judgments  of 
Supreme  Court  of  Hawaii  overruling  exceptions  and  reversing  order  for 
newr  trial,  which  were  not  final  under  practice  of  Hawaii. 

Elecclon  is  simply  what  its  name  imports:  choice,  shown  by  overt  act, 
between  two  inconsistent  rights,  either  of  which  may  be  asserted  at  will 
of  chooser  alone. 

Approved  in  Zimmerman  v.  Harding,  227  U.  S.  493,  57  L.  Ed.  610, 
33  Sup.  Ct.  387,  holding  an  action  at  law  for  breach  of  partnersbi]^ 
contract,  dismissed  without  prejudice,  is  not  bar  to  suit  by  partner  for 
accounting  of  profits;  American  Process  Co.  v.  Florida  White  Pressed 
Brick  Co.,  56  Fla.  122,  16  Ann.  Oas.  1054,  47  South.  944,  holding  elec- 
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tion  to  enforce  payment  of  price  in  bankruptcy  eonrt  estops  plaintiff 
from  invoking  remedy  of  action  for  conversion  which  necessarily  asserts 
title  to  property. 

Although  assertion  of  Hen  is  inconsistent  with  assertion  of  title,  asser- 
tion of  lien,  with  nothing  more,  by  one  who  has  title,  is  merely  mistake, 
and  is  not  choice  because  person  has  no  right  to  choose. 

Approved  in  Troxell  v.  Delaware  etc.  R.  R.  Co.,  227  U.  S.  442,  57 
L.  Ed.  590,  33  Sup.  Ct.  274,  judgment  dismissing  complaint  in  action 
for  death  under  State  law  by  widow  and  surviving  children  of  deceased 
employee  is  not  bar  to  subsequent  action  by  widow  as  administratrix 
under  Federal  Employers '  Liability  Act ;  Kalanianaole  v.  Smithies,  226 
U.  S.  463,  57  L.  Ed.  303,  33  Sup.  Ct.  169,  holding  joinder  of  executor 
of  party  whose  interest  has  ceased  is  not  reversible  error;  Carroll  v. 
Stem,  223  Fed.  725,  139  C.  C.  A.  253,  holding  claim  of  creditor  was 
against  whichever  party  was  in  fact  purchaser  of  goods,  and  assertion 
of  personal  claim  against  one  company  was  not  election  which  prevents 
assertion  of  claim  against  particular  fund  belonging  to  assets  of  an- 
other company;  Union  Cent.  Life  Ins.  Co.  v.  Drake,  214  Fed.  548,  131 
C.  C.  A.  82,  holding  decree  of  dismissal  of  suit  upon  third  lien  because 
lien  was  voidable  preference  under  Bankruptcy  Act  is  not  res  judicata 
or  estoppel  as  to  right  of  insurance  company  to  enforce  first  or  second 
mortgage  liens  on  same  tract  of  land;  Rankin  v.  Tygard,  198  Fed.  806, 
119  C.  C.  A.  591,  holding  in  action  by  receiver  on  bond  of  national 
bank  president,  it  was  no  defense  that  receiver  had  brought  action  on 
note  made  by  president  which  necessarily  asserted  authority  of  presi- 
dent to  make  note  which  was  inconsistent  with  theory  of  action  on 
bond  which  is  that  he  had  no  such  authority;  Nauman  Co.  v.  Bradshaw, 
193  Fed.  354,  113  C.  C.  A.  274,  creditor  attempting  to"  enforce  mechan- 
ic's lien  against  bankrupt's  property  docs  not  lose  rights  under  condi- 
tional sale  contract;  Arctic  Ice  Mach.  Co.  v.  Armstrong  County  Trust 
Co.,  192  Fed.  116,  112  C.  C.  A.  458,  assertion  of  lien  claim  against 
bankrupt's  property  does  not  estop  vendor  under  conditional  sale  con- 
tract from  asserting  title  to  ice-machine;  Susswein  v.  Pennsylvania 
Steel  Co.,  184  Fed.  106,  dismissal  of  lessor's  counterclaim  for  breach 
of  lessee's  covenant  to  do  grading,  in  suit  by  lessee  to  recover  money, 
as  premature,,  is  not  election  affecting  lessor's  right  to  bring  action 
subsequently  to  enforce  claim;  Brown  v.  Fletcher,  182  Fed.  971,  105 
C.  C.  A.  425,  disallowance  of  claim  against  estate  based  on  decree  of 
court  oi'  another  State  on  ground  that  decree  was  invalid  as  against 
estate  and  executors  for  want  of  jurisdiction  does  not  preclude  claim- 
ants from  bringing  suit  against  executors  on  original  cause  of  action; 
Greenhall  v.  Carnegie  Trust  Co.,  180  Fed.  821,  filing  of  original  bill  by 
trustee  of  stockholder  to  set  aside  transfer  of  corporation's  assets  as 
in  fraud  of  trustee's  rights  was  not  in  fact  election  to  affirm  contract 
of  sale  precluding  amended  bill  for  redelivery  of  assets  and  securities  to 
corporation;  Water,  Light  &  Gas  Co.  v.  Hutchinson,  160  Fed.  45,  19 
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L.  B.  A.  (N.  S.)  219,  90  C.  C.  A.  547,  holding  judgment  for  defendant 
city  in  suit  on  express  contract  for  lights  furnished  is  not  bar  to  sub- 
sequent quantum  meruit  action  for  value  of  services  rendered;  Asher 
y.  Pegg,  146  Iowa,  643,  30  L.  B.  A.  (N.  8.)  890,  123  N.  W.  739,  asser- 
tion of  right  to  share  in  decedent's  estate  as  his  widow,  w*hich  claim 
was  not  proven,  does  not  preclude  action  for  services  as  employee; 
Corbett  v.  Boston  &  M.  B.  B.,  219  Mass.  357,  107  N.  E.  62,  holding 
plaintiff  bringing  action  as  widow  under  State  Employers'  Liability 
Act  and  as  administratrix  under  Federal  act  alleging  that  deceased 
employee  was  engaged  in  interstate  commerce  need  not  elect  which 
action  she  will  rely  upon;  McFadden  v^  Thorpe  Elevator  Co.,  18  N.  D. 
98,  118  N.  W.  243,  plaintiff  basing  right  of  recovery  in  original  com- 
plaint ux>on  chattel  mortgage  and  claiming  merely  special  property  in 
grain  was  not  precluded  from  alleging  ownership  under  farm  contract 
in  amended  complaint,  as  chattel  mortgage  had  not  attached  at  time  of 
conversion  and  he  had  no  election  of  remedies. 

Distinguished  in  In  re  Levin,  Kronenberg  &  Co.,  220  Fed.  452,  136 
C.  C.  A.  279,  holding  filing  of  mechanics'  liens  against  premises  of 
bankrupt  with  consent  of  bankrupt's  assignee  was  waiver  of  claim 
of  title  under  conditional  sale  contract  for  sale  of  automatic  sprinkler 
which  was  installed  on  premises ;  Utz  etc.  Co.  v.  Begulator  Co.,  213  Fed. 
317, 130  C.  C.  A.  17,  creditors  assenting  to  general  assignment  by  debtor 
and  assigning  claims  to  assignee  who  sold  property  on  faith  of  assent 
of  creditors  generally,  were  estopped  to  join  in  petition  in  bankruptcy 
against  debtor  and  estoppel  extends  to  purchasers  of  their  claims 
who  bought  for  purpose  of  joining  in  petition;  Winton  Motor  Carriage 
Co.  V.  Broadway  Automobile  Co.,  65  Wash.  659,  87  L.  B.  A.  (N.  8.)  71, 
118  Pae.  820,  holding  seller  in  conditional  sale  contract  by  assigning 
note  for  price  to  bank  as  collateral  before  breach  by  buyer  and  by 
having  new  note  executed  payable  to  bank  when  note  was  about  to 
become  due  waived  conditions  of  sale  and  buyer  became  absolute  owner 
of  goods. 

Effect  of  mistakenly  choosing  unavailable  remedy.    Note,  8  L.  B.  A. 
(ir.  8.)  148. 

Absolute  liability  for  price  and  putting  that  liability  in  form  of  note 
are  consistent  wltb  retention  of  title  until  note  is  paid,  and  stipulation  in 
contract  that  sale  is  conditional  and  title  remains  in  seller  until  note  is  paid 
is  valid,  though  possession  of  property  was  given  and  additional  security 
of  mortgage  bonds  reanired. 

Approved  in  Bailey  v.  Baker  Ice  Mach.  Co.,  239  U.  S.  273,  60  L.  Ed. 
285,  36  Sup.  Ct.  53,  holding  requirement  that  vendee  give  notes  for 
deferred  installments  of  purchase  price  was  not  inconsistent  with  reten- 
tion of  title  in  vendor  until  payment  of  notes,  and  contract  was  one 
of  conditional  sale,  not  absolute  sale  with  mortgage  back;  Detroit  Steel 
Cooperage  Co.  v.  Sistersville  Brewing  Co.,  233  U.  S.  717,  68  L.  Ed.  1171, 
34  Sup.  Ct.  753|  holding  tanks  furnished  to  brewery  under  contract  of 
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conditional  sale  duly  recorded  did  not  become  part  of  realty  so  as  to 
be  subject  to  lien  of  prior  mortgage  as  between  yendor  and  Bortgagee, 
where  they  can  be  removed  without  disintegration  of  building;  Bryant 
V.  Swofford  Bros.  Dry  Goods  Co.,  214  U.  S.  290,  63  L.  Ed.  1002,  29  Sup. 
Ct.  614,  hofding  sale  of  stock  of  drygoods  under  contract  reserving  title 
in  vendor  until  payment,  with  provision  for  substitution  of  other  goods, 
proceeds  from  sale  of  which  belonged  to  vendor,  was  contract  of  con- 
ditional sale;  In  re  Thomas,  231  Fed.  520,  holding  contract  under  which 
pianos  Were  delivered  to  bankrupt  for  sale  was  one  of  consignment,  not 
of  conditional  sale;  People's  Electric  Ry.  Co.  y.  McKeen  Motor  Car 
Co.,  214  Fed.  74,  130  C.  C.  A.  513,  holding  in  replevin  by  seller  to  re- 
cover property  under  conditional  side  contract  for  buyer's  default,  latter 
could  not  assert  damages  .for  breach  of  seller's  implied  warranty  as 
defense;  In  re  Wall,  207  Fed.  997,  holding  conditional  sale  contract 
valid  under  Oklahoma  law  and  decisions^  in  absence  of  fraud,  as 
against  trustee;  In  re  Waters-Colver  Co.,  206  Fed.  846,  holding  cred- 
itor furnishing  boilers  to  bankrupt  knowing  they  were  to  be  used  in 
vessel  being  built  for  United  States  under  contract  cannot  retain  title 
to  nor  lien  upon,  boilers,  as  against  trustee,  in  view  of  Rev.  Stats., 
§  3477,  making  void  assignment  of  interest  in  government  contracts ;  In 
re  Regealed  Ice  Co.,  191  Fed.  937,  holding  conditional  sale  contract 
valid  and  vendor  entitled  to  recover  property  from  trustee  in  bank- 
ruptcy; Monitor  Drill  Co.  v.  Mercer,  163  Fed.  946,  16  Ann.  Gas.  214, 
20  L.  R.  A.  (N.  8.)  1065,  90  C.  C.  A.  303,  holding  character  of  contract 
as  conditional  sale  contract  is  not  changed  by  provision  that  in  case 
of  default  seller  may  take  possession  of  property  unsold  and  proceeds 
of  that  sold  and  reduce  proceeds  to  cash  to  pay  indebtedness,  deliver- 
ing surplus  to  purchaser;  In  re  Pierce,  157  Fed.  756,  87  C.  C.  A.  537, 
holding  provision  in  contract  of  conditional  sale  of  goods  to  dealer 
giving  him  right  to  resell  in  usual  course  of  business  does  not  destroy 
title  reserved  in  seller  before  resale  to  third  person;  Dunlop  v.  Mercer, 
156  Fed.  549,  86  C.  C.  A.  435,  holding  agreement  that  title  shall  vest 
in  purchaser  and  that  sale  shall  become  effective  only  upon  payment  of 
notes  given  for  purchase  price  is  contract  of  conditional  sale;  Inter- 
national Harvester  Co.  v.  Pott,  32  S.  D.  87,  91,  142  N.  W.  653,  655, 
holding  conditional  sale  contract  reserving  title  in  seller  until  payment 
of  price  is  not  changed  to  one  of  absolute  sale  by  giving  of  notes  for 
price;  McDonald  Automobile  Co.  v.  Bicknell,  129  Tenn.  496,  167  S.  W. 
108,  holding  subsequent  taking  of  security  does  not  divest  seller  of 
title  to  property  sold  conditionally. 

Contract  of  conditional  sale  as  affected  by  taking  of  additional 
security.    Note,  16  Ann.  Gas.  216. 

Contract  of    conditional  sale  as  affected  by  taking  of    purchase 
money  note  from  vendee.    Note,  Ann.  Gas.  1916A,  332. 

Effect  of  taking  collateral  security  upon  conditional  sale.    Note, 
20  L.  R.  A.  (N.  S.)  1065. 
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Federal  Employers'  Liability  Act  as  superseding  common  and  statu- 
tory law  on  same  subject.    Note,  Axol  Oaa.  1915B,  494. 

Miscellaneous.  Cited  in  Jenkins  v.  Maxwell  Land  Grant  Co.,  235 
U.  S.  691,  69  L.  Ed.  428,  35  Sup.  Ct.  205,  affirming  judgment  on  author- 
ity of  principal  case;  Bierce  v.  Waterhouse,  219  U.  S.  324,  336,  55 
L.  Ed.  239,  248,  31  Sup.  Ct.  241,  and  Hutchins  v.  Bierce,  211  U.  S.  430, 
68  L.  Ed.  268,  29  Sup.  Ct.  122,  other  phases  of  same  litigation. 

205  V.  8.  349^64,  51  L.  Bd.  884,  27  8np.  Ot.  526,   KAWANANAKOA  T. 


Bovereign  is  exempt  ftom  suit  not  becauJie  of  any  formal  conception, 
or  obsolete  tlieory,  but  on  logical  and  practical  ground  that  there  can  be 
no  legal  right  as  against  the  authority  that  makes  the  law  on  which  the 
right  depends. 

Approved  in  People  of  Porto  Rico  v.  Rosaly  T  Castillo,  227  U.  S. 
274,  57  L.  Ed.  608,  33  Sup.  Ct.  352,  holding  government  of  Porto  Rico 
under  Organic  Act  of  1900  is  organized  territory  which  has  immunity 
from  suit  without  its  consent;  American  Banana  Co.  v.  United  Fruit 
Co.,  213  U.  S.  358,  16  Aim.  Oas.  1047,  68  L.  Ed.  888,  29  Sup.  Ct.  511, 
holding  prohibitions  of  Sherman  Anti-trust  Act  do  not  extend  to  acts 
done  in  foreign  country  by  citizens  of  United  States  and  injuriously 
affecting  other  citizens  of  United  States;  Reid  v.  United  States,  211 
U.  S.  538,  68  L.  Ed.  815,  29  Sup.  Ct.  171,  holding  Act  of  1891,  c.  517, 
§§5,  6,  14,  did  not  extend  right  of  review  of  judgments  of  District 
Court  sitting  as  Court  of  Claims  under  Act  of  1887,  c.  359,.  and  writ 
of  error  does  not  lie  to  review  judgment  in  favor  of  United  States  on 
claim  of  less  than  three  thousand  dollars;  Kansas  v.  Colorado,  206 
U.  S.  83,  61  L.  Ed.  969,  27  Sup.  Ct.  655,  holding  judicial  power  of 
United  States  vested  in  Supreme  and  other  courts  extends  to  contro- 
versies between  States;  Deseret  Water  etc.  Co.  v.  State,  167  Cal.  158, 
163,  138  Pac.  986,  988,  holding  provision  of  Code  of  Civil  Procedure, 
§  1240,  subd.  3,  declaring  that  lands  "owned  or  held  by  the  United 
States  in  trust  or  otherwise"  may  be  subjected  to  eminent  domain 
proceedings,  is  ineffectual,  unless  United  States  authorizes  State  to 
bring  it  in  as  party;  State  ex  rel.  Lyon  v.  Murray,  79  S.  C.  322,  60 
S.  E.  930,  holding  suit  against  State  dispensary  commission  was  suit 
against  State. 

Tenltoiy  itself  is  sonrce  of  priTate  rights,  not  Congress  or  Oonstitn- 
tion,  except  to  extent  of  certain  limitations  of  poww,  and  for  Territory  of 
Hawaii  it  is  enough  to  refer  to  Organic  Act  of  1900. 

Approved  in  Chuoco  Tiaco  v.  Forbes,  228  U.  S.  557,  67  L.  Ed.  965, 
33  Sup.  Ct.  585,  upholding  act  of  Philippine  legislature  of  1910  ratify- 
ing action  of  Governor-general  in  ordering  deportation  of  Chinamen; 
Honolulu  Rapid  Transit  etc.  Co.  v.  Wilder,  211  U.  S.  142,  68  L.  Ed. 
123,  29  Sup. -Ct.  44,  holding  provision  of  Organic  Act  of  Hawaii  of 
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1900  ratifying  charters  granted  by  Hawaiian  legislature  between  July 
7,  1898,  date  of  annexation  to  United  States  and  September  28,  1899, 
does  not  make  charter  granted  July  7,  1898,  an  act  of  Congress  by 
adoption^  but  intention  of  Congress  was  merely  to  supply  power  that 
might  have  been  wanting. 

205  U.  S.  354r-363,  51  L.  Ed.  836,  27  Sup.  Ot.  509,  THE  WINNEBAGO 
(IROQUOIS  T&ANSPOETATION  CO.  ▼.  DE  I.AKEY  FOEGE  ft  I. 
CO.). 

Supreme  Court  In  revivliig  Judgment  of  State  court  does  not  listen  to 
objections  to  validity  of  State  statute  made  by  persons  not  within  class 
whose  constitutional  rights  are  alleged  to  have  been  invaded. 

Approved  in  Hampton  v.  St.  Louis  etc.  R*  B.  Co.,  227  U.  S.  469,  57 
Ii.  Ed.  600,  33  Sup.  Ct.  263,  dismissing  action  brought  to  test  validity 
under  commerce  clause  of  Arkansas  statute  of  1907  requiiing  railroads 
to  furnish  cars  promptly;  Citizens'  Nat.  Bank  v.  Kentucky,  217  U.  S. 
454,  54  L.  Ed.  836,  30  Sup.  Ct.  532,  objection  that  Ky.  Stats.,  §  3,  re- 
quiring national  banks  to  list  shares  omitted  from  taxation,  includes 
liability  for  delinquent  taxes  claimed  from  both  resident  and  nonresi- 
dent shareholders,  cannot  be  made  by  person  not  affected  by  invalidity; 
Laurel  Hill  Cemetery  v.  San  Francisco,  216  U.  S.  364,  54  L.  Ed.  518, 
30  Sup.  Ct.  301,  disregarding  allegations  as  to  large  tracts  available 
for  burial  purposes  with  regard  to  which  plaintiff  has  no  grievance  and 
upholding  ordinance  prohibiting  burial  of  dead  within  city  limits; 
Spratt  V.  Helena  Power  etc.  Co.,  37  Mont.  88,  94  Pao.  638,  upholding 
Laws  1907,  p.  38,  c.  23  (House  Bill,  249),  extending  to  foreign  corpora- 
tions oi^anized  under  laws  of  any  State  or  laws  of  United  States,  and 
engaging  in  business  in  State,  right  to  exercise  power  of  eminent 
domain,  as  against  objections  by  person  not  discriminated  against. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Ann.  Oas.  175. 

Whether  State  lien  law  applies  to  vessel  not  to  be  used  In  waters  of 
State  within  terms  of  statute,  whether  lien  was  filed  at  proper  time  and 
in  proper  place,  and  whether  transportation  company  had  notice  of  lien, 
are  non-Federal  questions  for  State  court  to  decide. 

Approved  in  Martin  v.  West,  222  U.  S.  196,  36  L.  R.  A.  (N.  8.)  592, 
56  L.  Ed.  162,  32  Sup.  Ct.  42,  following  State  court's  construction  of 
statute  providing  for  liens  on  vessels  for  damages  to  property,  that 
statute  includes  foreign  vessels,  and  injuries  to  fixed  structure  such  as 
bridge. 

State  has  authority,  as  to  nonmaritime  contracts,  to  make  laws  and 
enforce  liens  on  vessels  for  labor  performed  or  materials  furnished,  and 
it  is  no  valid  objection  that  enforcement  of  such  laws  may  prevent  or 
obstruct  prosecution  of  interstate  voyage. 


977  THE   WINNEBAGO.  205  U.  S.  3M-363 

Approved  in  International  Harvester  Co.  v.  Kentucky,  234  U.  S.  588, 
58  L.  £d.  1483,.  34  Sup.  Ct.  944,  holding  foreign  corporation  continuously 
soliciting  orders  in  State  through  agents  and  in  response  to  orders 
making  shipments  of  machines  into  State  is  doing  business  in  State, 
and  service  of  process  on  agent  in  criminal  prosecution  of  corporation 
is  valid;  Simpson  v.  Shepard,  230  U.  S.  409,  Ann.  Oaa.  1916A,  18,  48 
L.  R.  A.  (N.  S.)  1161,  57  L.  Ed.  1546,  33  Sup.  Ct.  729,  holding  State 
may,  in  absence  of  congressional  action,  r^fulate  intrastate  rates  of 
interstate  railroad,  although  relations  between  interstate  and  intra- 
state rates  are  thereby  disturbed;  Martin  v.  West,  22  U.  S.  198,  86 
L.  R.  A.  (N.  8.)  592,  56  L.  Ed.  163,  32  Sup.  Ct.  42,  holding  lien  on 
vessel  under  Wash.  Code,  §§5953,  5954,  on  bridge  which  is  land  struc- 
ture, is  nonmaritime,  and  enforceable  in  State  court;  Davis  v.  Cleveland 
etc.  Ry.  Co.,  217  U.  S.  179,  18  Ann.  Oaa.  907,  27  L.  R.  A.  (N.  8.)  823, 
54  L.  Ed.  720,  30  Sup.  Ct.  463,  holding  cars  sent  into  State  in  inter- 
state commerce  were  not  exempt  from  attachment  under  State  laws; 
Berwind-White  Coal  Min.  Co.  v.  Metropolitan  S.  S.  Co.,  166  Fed.  796, 
hold  lien  given  by  N.  J.  Stats.  1857  (P.  L.,  p.  382),  as  amended  in 
1884  (P.  L.,  p.  248),  for  labor  or  materials  furnished  for  construc- 
tion of  vessel  in  that  State,  is  enforceable  in  equity  court  of  another 
jurisdiction  having  possession  of  and  administering  property  in  insol- 
vency proceeding;  Commonwealth  v.  Breakwater  Co.,  214  Mass.  17,  100 
N.  E.  1038,  upholding  Stats.  1907,  c.  465,  as  amended.  Stats.  1909, 
e.  393,  §  1,  requiring  inspection  of  steam  boilers,  as  applied  to  boiler 
used  for  loading  and  unloading  and  weighing  anchor  on  barge  used 
exclusively  in  tide  water;  Rosenbush  v.  Bemheimer,  211  Mass.  154, 
Ann.  Oaa.  1913A,  1817,  97  N.  E.  987,  holding  Stats.  1905,  e.  324,  pro- 
viding for  attachment  by  trustee  process  of  goods  in  hands  of  carrier,  is 
not  void  as  interference  with  interstate  commerce ;  De  Rochemont  v.  New 
York  Cent.  etc.  R.  R.,  75  N.  H.  160,  139  Am.  8t.  Rep.  678,  29  L.  R.  A. 
(N.  8.)  529,  71  Atl.  869,  upholding  attachment  of  freight-car  brought 
into  State  in  interstate  commerce,  but  not  in  actual  use  at  time  of 
attachment;  Board  of  Health  v.  Schwarz  Bros.  Co.,  84  N.  J.  L.  502, 
87  Atl.  148,  upholding  act  of  1910  providing  for  licensing  of  slaughter- 
houses. 

Oontract  to  buUd  dilp  la  not  maritime  contract  enforceable  only  in 
admiralty,  and  State  court  may  enforce  liens  for  itema  famished  after 
laoncliing  of  vessel,  which  were  in  reality  part  of  original  constraction. 

Approved  in  Rounds  v.  Cloverport  Foundry  &  Mach.  Co.,  237  U.  S. 
306,  59  L.  Ed.  968,  35  Sup.  Ct.  596  (affirming  159  Ky.  424,  Ann.  Oas. 
1915D,  40,  167  8.  W.  388),  holding  suit  in  personam  against  ship  owner 
to  recover  for  work  and  materials  furnished  under  contract  to  rebuild 
vessel,  in  which  attachment  was  issued  and  sale  ordered  to  secure  satis- 
faction of  judgment,  is  not  within  exclusive  admiralty  jurisdiction  of 
Federal  court,  but  may  be  brought  in  State  court  under  Judicial  Code, 
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§  24,  saving  to  suitors  common-law  remedy ;  Martin  v.  West,  222  U.  S. 
197,  36  L.  R.  A.  (N.  S.)  592,  56  L.  Ed.  162»  32  Sup.  Ct.  42,  upholding 
Wash.  Code,  §§5963,  6964,  giving  lien  on  vessels,  domestic  or  foreign, 
engaged  in  interstate  or  intrastate  commerce,  for  injuries  to  persons 
or  property  within  State,  and  providing  for  enforcement  of  liens  in 
State  courts;  The  Dredge  A,  217  Fed.  630,  holding  materials  furnished 
while  dredge  was  being  built,  not  used  until  its  completion^  but  neces- 
sary to  its  operation^  were  part  of  original  construction  or  equipment, 
and  not  repairs  or  supplies,  and  libelant  was  not  entitled  to  maritime 
lien;  The  United  Shores,  193  Fed.  553,  holding  maritime  lien  does  not 
e^st  for  life-saving  apparatus  furnished  for  equipment  of  passenger 
vessel  as  required  by  law,  although  such  supplies  were  furnished  subse- 
quent to  launching  of  steamer;  American  Trust  Co.  v.  W.  &  A.  Fletcher 
Co.,  173  Fed.  476,  97  C.  C.  A.  477,  holding  lien  for  construction  of  vessel 
given  by  New  Jersey  statute  {Qen.  Stats.  1895,  p,  1960)  is  enforceable 
not  only  in  State  courts,  but  in  Federal  courts  sitting  within  that 
State. 

Lien  for  construction  of  vessel.    Note,  Aim.  Gas.  1915D,  49,  50. 

Miscellaneous.  Cited  in  Kalanianaole  v.  Smithies,  226  U.  S.  463, 
57  L.  Ed.  303^  33  Sup.  Ct.  169,  another  phase  of  same  litigation. 

205  JJ.  S.  864-394,  51  K  Ed.  841,  27  8np.  Ot.  613,  PETEB80N  y.  OHIOAGO, 
B.  I.  ft  P.  B.  B.  CO. 

Foreign  corporationB  can  be  served  with  process  within  State  only  when 
doing  business  therein,  and  such  service  must  be  upon  agent  representing 
corporation  in  Its  business. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Alexander,  227  U.  S. 
226,  Ann.  Cafl.  1915B,  77,  57  L.  Ed.  489,  33  Sup.  Ct.  245,  holding  service 
of  process  on  resident  director  of  foreign  railroad  having  office  in  State 
and  agents  to  attend  to  claims  presented  for  settlement  is  valid,  as  rail- 
road is  transacting  business  within  such  State;  Hemdon-Carter  Co.  v. 
James  N.  Norris,  Son  &  Co.,  224#U.  S.  499,  56  L.  Ed.  859,  32  Sup.  Ct. 
550,  holding  foreign  corporation  was  transacting  business  within  State 
and  service  of  process  on  its  agent  was  valid ;  Mechanical  Appliance  Co. 
V.  Castleman,  215  U.  S.  442,  54  L.  Ed.  276,  30  Sup.  Ct.  126,  holding 
return  of  sheriff  in  State  court  was  nat  conclusive  upon  question  of 
service  of  process,  and  evidence  disclosed  that  foreign  corporation  was 
not  transacting  business  within  State  at  time  of  attempted  service,  and 
that  person  named  in  return  of  sheriff  was  not  authorized  agent;  Com- 
mercial Mut.  Accident  Co.  v.  Davis,  213  U.  S.  255,  53  L.  Ed.  787,  29  Sup. 
Ct.  446,  holding  insurance  company  collecting  premiums  and  adjusting 
losses  on  outstanding  policies  is  transacting  business  in  State,  and  ser- 
vice upon  doctor  sent  to  investigate  loss  and  with  power  to  adjust  same 
is  sufficient  to  give  State  court  jurisdiction;  Kirby  v.  Louismann-Capen 
Co.^  221  Fed.  271,  holding  foreign  corporation  having  no  established 
place  of  business  in  Kentucky  and  no  agent  upon  whom  summons  oould 
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be  served,  and  whose  only  property  is  that  acquired  by  mortgages  on 
nmsieal  iBstruments  taken  through  its  consignees,  but  making  sales  of 
musical  instruments  previously  shipped  into  State  to  be  sold  by  local 
consignees,  is  transacting  business  in  State,  and  subject  to  suit;  Geo. 
Wm.  Bentley  Co.  v.  Chivers  &  Sohs,  215  Fed.  962,  holding  entomologist 
of  foreign  corporation  transacting  business  in  New  York,  sent  with 
authority  to  cancel  complainant's  contract  of  agency,  was  its  "man- 
aging agent,"  and  service  upon  him  was  sufficient  to  confer  jurisdic- 
tion; Michigan  Aluminum  Foundry  Co.  v.  Aluminum  Castings  Co.,  190 
Fed.  883,  886,  holding  Pennsylvania  corporation  maintaining  agency  in 
Detroit  for  sale  of  its  products  and  local  manager  who  solicits  orders 
and  frequently  closes  contracts  is  transacfting  business  in  State,  and 
valid  service  may  be  made  upon  local  manager  in  suit  against  corpora- 
tion for  violation  of  Sherman  Anti-trust  Act;  Peper  Automobile  Co.  v. 
American  Motor  Car  Sales  Co.,  180  Fed.  247,  248,  holding  on  motion  to 
quash  service  of  summons  on  foreign  corporation,  it  is  not  entitled  to 
jury  trial  of  issues  as  to  whether  it  is  transacting  business  in  State 
and  whether  person  served  was  its  agent,  but  such  issues  are  for  court, 
and  sustaining  motion;  Swarts  v.  Christie  Grain  etc.  Co.,  166  Fed.  342, 
holding  return  of  service  on  "general  agent"  of  foreign  corporation 
does  not  show  compliance  with  either  section  73,  or  section  75  of  Neb. 
Code  Civ.  Proc,  providing  for  service  on  "managing  agent";  Courtney 
V.  Pradt,  160  Fed.  570,  87  C.  C.  A.  463,  holding  foreign  executor,  not 
having  removed  into  State,  is  not  suable  in  Kentucky  on  indebtedness 
of  testator,  under  Ky.  Code  of  Practice,  §  194;  McGuire  v.  Great 
Northern  By.  Co.,  155  Fed.  231,  232,  holding  foreign  railroad,  not  own- 
ing nor  operating  road  in  Iowa,  cannot  be  brought  within  jurisdiction 
of  State  court  by  service  upon  employee,  not  general  agent,  maintaining 
office  in  State  for  soliciting  business  to  be  done  outside  of  State,  where 
cause  of  action  has  no  connection  with  such  office  or  agency;  Gouner  v. 
Missouri  Valley  Bridge  etc.  Co.,  123  La.  968,  49  South.  658,  holding 
service  on  Secretary  of  State  in  action  for  death  of  employee  after  cor- 
poration has  withdrawn  from  State,  leaving  no  property  in  State,  is 
void ;  Bhode  Island  Hospital  Trust  Co.  v.  Bhodes,  37  B.  I.  167,  91  Atl. 
58,  holding  that  New  Jersey  holding  company  owning  all  capital  stock 
of  local  street  railways,  most  of  whose  directors  reside  in  State,  notices 
of  directors'  meetings  are  sent  out  from  office  in  State,  and  revenues 
are  collected  from  properties  in  State,  is  transacting  business  within 
State  within  meaning  of  Corporation  Tax  Act  of  1912;  Pecos  etc.  By. 
Co.  V.  Cox,  106  Tex.  77,  157  S.  W.  746,  holding  service  upon  agent  was 
insufficient  to  give  court  jurisdiction  of  foreign  corporation  in  absence 
of  proof  of  agency;  Doster  v.  Ft.  Worth  etc.  By.  Co.,  49  Tex.  Civ.  50, 
107  S.  W.  581,  holding  in  action  for  injuries  against  railroad,  service 
upon  agent  of  another  road  selling  interchangeable  tickets  over  defend- 
ant's road  was  insufficient  to  g^ve  court  jurisdiction;  Bristol  v.  Brent, 
38  Utah,  65,  110  Pac.  359,  holding  under  Comp.  Laws  1907,  §  2948,  valid 
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service  of  process  may  be  made  upon  "general  agent"  of  foreign  rail- 
road obtaining  -routing  orders  from  shippers  where  jMUsiness  amounted 
approximately  to  forty  thousand  dollars  a  year;  Arrow  Lumber  etc.  Co. 
V.  Union  Pac.  R.  Co.,  63  Wash.  632,  102  Pac.  661,  fact  that  person 
solicits  freight  and  passenger  business  routing  it  over  connecting  line 
of  foreign  railroad,  does  not  make  him  agent  upon  whom  process  may 
be  served  within  Ballinger's  Ann.  Codes  &  Stats.,  §  4876. 

Distinguished  in  Hill  v.  Empire  State-Idaho  Min.  etc.  Co.,  166  Fed. 
803,  upholding  provision  of  Idaho  statute  of  1903,  requiring  foreign  cor- 
porations to  designate  x)er8on  upon  whom  process  may  be  served  as  con- 
dition precedent  to  transacting  business  in  State;  Southern  Pao.  Co.  v. 
Allen,  48  Tex.  Civ.  70,  106  S.  W.  443,  holding  question  of  whether  for- 
eign  railroad  sued  by  employee  for  injuries  received  outside  of  State 
was  transacting  business  or  had  agent  in  county  of  suit,  is  for  jury,  and 
folder  of  railroad  is  admissible  as  evidence. 

Domestic  corporation  transacting  business  in  State  is  separate  entity 
from  foreign  corporation  owning  all  of  its  stock,  and  service  upon  agent  of 
former  does  not  give  court  jurisdiction  of  latter  in  action  for  tort. 

Approved  in  Pittsburgh  &  Buffalo  Co.  v.  Duncan,  232  Fed.  687,  146 
C.  C.  A.  642,  holding  corporation  is  not  liable  on  contracts  of  other 
corporations  in  -which  it  owns  no  stock,  where  business  is  separately 
conducted  and  stockholders  are  not  identical,  although  same  persons 
owned  controlling  interest  in  each;  Kardo  Co.  v.  Adams,  231  Fed.  964, 
146  C.  C.  A,  146,  holding  corporation  organized  by  three  corporations 
owning  patents  covering  parts  of  automobiles  in  order  to  protect  their 
patent  rights  is  corporation  de  facto,  if  not  de  jure,  and  its  legality  can- 
not be  attacked  by  defendant  in  suit  for  infringement;  Smithson  v. 
Roneo,  231  Fed.  362,  holding  service  of  prices  in  New  York  on  managing 
director  of  English  corporation  in  United  States  upon  pleasure  trip 
void,  although  manager  entered  into  preliminary  negotiations  for  con- 
tract, and  corporation  owned  stock  in  New  York  corporation  conducting 
similar  business;  Mannington  v.  Hocking  Valley  R.  Co.,  183  Fed.  156, 
holding  mere  ownership  of  stock  by  foreign  corporation  in  domestic 
corporation,  even  if  it  be  controlling  interest,  does  not  constitute  trans- 
action of  business  in  State;  State  ex  rel.  Attorney  General  v.  Inter- 
national Harvester  Co.,  81  Kan.  616,  106  Pac.  1066,  holding  court  can- 
not make  order  affecting  substantial  rights  of  foreign  corporation  not 
party  to  action;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203 
Mass.  192,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  207,  holding  corporation 
may  recover  from  promoter  secret  profits  made  by  himself  and  his  asso- 
ciate in  sale  of  property  to  corporation,  while  he  and  associate  con- 
trolled corporation ;  Stone  v,  Cleveland  etc.  Ry.  Co.,  202  N.  Y.  369,  360, 
35  L.  R.  A.  (N.  S.)  770,  96  N.  E.  818,  819,  holding  railroad  not  liable  for 
damages  to*  shipment  of  livestock  of  another  railroad  of  which  it  owns 
majority  of  capital  stock  and  thereby  controls  corporate  organization. 
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where  snbordiimte  road  maintains  its  corporate  identity;  Pecos  etc.  By. 
Co.  V.  Cox,  106  Tex.  78,  157  S.  W.  747,  holding  evidence  in  action 
against  railroad  insufficient  to  support  allegation  of  entirety  or  existence 
of  partnership  between  defendant  railroads  so  as  to  make  service  on 
agent  of  domestic  corporation  legal  notice  to  foreign  corporation. 

Distinguished  in  In  re  San  Antonio  Land  &  Irr.  Co.,  238  Fed.  987, 
holding  Canadian  corporation  transacting  business  in  Texas  through 
subsidiary  corporations  and  passive  trustees  is  transacting  business  in 
State;  State  v.  General  Stevedoring  Co.,  213  Fed.  77,  holding  stevedor- 
ing company  organized  by  another  company  had  no  such  separate  exist- 
ence as  would  protect  latter  from  liability  for  damages  caused  by  negli- 
gence of  foreman  of  stevedores  in  hauling  explosive;  Chicago  etc.  By. 
Co.  v.  Wehrman,  25  Okl.  158,  105  Pao.  332,  upholding  contract  limiting 
liability  for  loss  to  railroad's  own  line,  as  applied  to  loss  ^occurring  on 
road  not  owned  but  operated  by  defendant. 

Denied  in  Southern  Pac.  Co.  v.  Godfrey,  48  Tex.  Civ.  620,  107  S.  W. 
1136,  holding  facts  establish  conclusively  that  agent  in  county  served 
with  process  was  agent  of  defendant  railroad. 

What  constitutes  doing  business  in  State  of  foreign  corporation. 
Notes,  11  Ann.  Gas.  822;  Ann.  Oas.  1912A,  557. 

Soliciting  trade  as  doing  business  within  State.    Note,  23  L.  R.  A. 
(N.  S.)  834,  885. 

Who  is  "agent"  within  statute  providing  for  service  of  process  on 
agent  of  foreign  corporation.    Note,  19  Ann.  Gas.  206. 

a05  T7.  8.  396-403,  61  !■.  Ed.  853,. 27  Sup.  Cft  499,  METBOPOLITAN  UFB 
INS.   00.  v.  NEW  ORLEANS. 

Property  situated  without  Jurisdiction  of  State  is  beyond  its  taxing 
power,  but  personal  property  may  be  taxed  in  its  permanent  abiding  place, 
although  domicile  of  owner  is  elsewhere^ 

Approved  in  Wheeler  v.  Sohmer,  233  U.  S.  440,  58  L.  Ed.  1037,  34 
Sup.  Ct.  607,  upholding  provision  of  New  York  inheritance  tax  law  of 
1905,  imposing  transfer  tax  on  property  within  State  belonging  to  non- 
resident at  time  of  his  death,  as  applied  to  promissory  notes ;  Liverpool 
etc.  Ins.  Co.  v.  Board  of  Assessors  for  the  Parish  of  Orleans,  221  U.  S. 
356,  L.  R.  A.  1915G,  903,  66  L.  Ed.  768,  31  Sup.  Ct.  550,  upholding 
assessment  under  Louisiana  statute  of  1898  upon  premiums  due  on  in- 
surance policies  of  residents  to  nonresident  companies;  Buck  v.  Beach, 
206  U.  S.  400,  408,  61  L.  Ed.  1111,  1112,  27  Sup.  Ct.  712,  mortgage  notes 
made  and  payable  in  Ohio  and  secured  by  property  in  that  State,  owner 
of  which  resides  in  New  York,  are  not  taxable  in  Indiana  where  notes 
were  kept  by  agent  of  owner;  Detroit  etc.  Ry.  Co.  v.  Fuller,  205  Fed. 
90,  holding  Pub.  Acts  Mich.  1911,  No.  95,  imposing  tax  on  owners  of 
stock,  bonds  and  other  evidences  of  indebtedness  of  specially  chartered 
xailroadSy  is  void  in  so  far  as  it  imposes  tax  on  securities  owned  and 
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held  without  State;  In  re  Estate  of  Adams,  167  Iowa,  300,  391,  L.  B.  A. 
19150,  95,  149  N  W.  634,  536,  holding  under  Code  Supp.  1907,  §  1467e, 
relating  to  collateral  inheritance  tax  on  estates  of  nonresidents,  removal 
lof  securities  from  State  by  agent  of  nonresident  owner  few  days  before 
owner's  death  wa&  incire<;riye  to  defeat  collection  of  inheritance  tax; 
State  V.  Schofield,  136  La.  718,  67  South.  563,  upholding  Act  No.  40  of 
1912  taxing  itinerant  venders  of  corporate  stocks  and  bonds;  Bliss  v. 
Bliss,  221  Mass.  208,  L.  B.  A.  1916A,  889,  109  N.  E.  161,  holding  Massa- 
chusetts bonds  registered  under  Rev.  Laws,  c.  6,  §  74,  owned  by  nonresi- 
dent and  kept  at  his  domicile  are  taxable  by  State;  Marshall-Wells 
Hardware  Co.  v.  Multnomah  County,  68  Or.  473,  116  Pae.  161,  holding 
cash  and  accounts  of  branch  office  of  foreign  corporation  are  taxable, 
irrespective  of  residence  of  debtors ;  Southern  Express  Co.  v.  Patterson, 
122  Tenn.  291, 123  S.  W.  356,  holding  assessment  of  intangible  property 
of  express  company  by  trustee  of  county  void,  in  view  of  fact  that  act 
of  1903  provides  for  assessment  of  intangible  property  of  railroad,  tele- 
graph, and  telephone  companies  by  railroad  commissioners  acting  as 
assessors  under  method  provided  by  act  of  1897;  Hall  v.  Miller,  102  Tex. 
296,  115  S.  W.  1172,  holding  notes  received  by  agent  of  nonresident  in 
part  payment  for  land  sold  in  State,  which  notes  are  secured  by  ven- 
dor's lien,  and  kept  in  local  bank  are  taxable;  dissenting  opinion  in 
Buck  y.  Beach,  206  U.  S.  413,  51  L.  Ed.  1116,  27  Sup.  Ct.  712,  majority 
holding  mortgage  notes  made  and  payable  in  Ohio  and  secured  by  prop- 
erty in  that  State,  owner  of  which  resides  in  New  York,  are  not  taxable 
in  Indiana  where  they  were  kept  by  agent  of  owner. 

Distingniished  in  dissenting  opinion  in  Wheeler  v.  Sohmer,  233  U.  S. 
443,  444,  58  L.  Ed.  1038,  1039,  34  Sup.  Ct.  607,  majority  upholding  New 
York  inheritance  tax  law  of  1905,  imposing  transfer  tax  on  property 
within  State  belonging  to  nonresident  at  time  of  his  death,  as  applied  to 
promissory  notes;  dissenting  opinion  in  Gromer  v.  Standard  Dredging 
Co.,  224  U.  S.  375,  378,  56  L.  Ed.  807,  808,  32  Sup.  Ct.  499,  majority 
holding  property  of  dredging  company  used  in  carrying  out  contract 
with  United  States  had  acquired  situs  in  Porto  Rico  and  was  taxable 
therein. 

Zioans  made  In  State  by  nonresident  insurance  company  on  its  policies 
may  be  taxed  by  State,  although  notes  evidencing  credits  are  temporarily 
sent  to  home  office^ 

Approved  in  Rogers  v.  Hennepin  County,  240  U.  S.  191,  60  L.  Ed.  599, 
36  Sup.  Ct.  268,  upholding  Minnesota  statute  taxing  memberships  in 
exchange  in  State,  whether  held  by  residents  or  nonresidents ;  Liverpool 
eto.  Ins.  Co.  v.  Board  of  Assessors,  221  U.  S.  352,  353,  L.  B.  A.  1915G, 
908,  55  L.  Ed.  766,  767,  31  Sup.  Ct.  650,  upholding  assessment  of  taxes 
on  insurance  premiums  due  by  residents  to  nonresident  companies  under 
Louisiana  statute  of  1898 ;  New  York  ▼.  Wells,  208  U.  S.  23,  52  L,  Ed. 
374,  28  Sup.  Ct.  I93|  upholding  assessment  of  taxes  under  New  York 
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statute  of  1903  upon  capital  of  nonresidents  invested  in  business  in 
State;  International  Text-Book  Co.  v.  Fitzpatrick,  133  La.  105,  62 
South.  491,  holding  assessment  under  Act  170  of  1908,  §  1,  upon  in- 
debtedness created  in  another  State  by  acceptance  in  such  State  of  con- 
tracts for  scholarships  solicited  in  Louisiana,  void;  Bertron,  Griscom  & 
Jenks  V.  City  of  New  Orleans^  131  La.  76,  59  Soutli.  20,  upholding  tax 
under  Act  170  of  1898,  §  7,  upon  average  capital  employed  in  brokerage 
business  of  foreign  corporation  carried  on  by  resident  agent;  Travelers' 
Ins.  Co.  V.  Board  of  Assessors,  122  La.  136, 138,  24  L.  R.  A.  (N.  S.)  388, 
47  South.  441,  442,  upholding  assessment  of  tax  under  act  170  of  1898 
upon  loans  made  by  foreign  insurance  company  to  resident  policy- 
holders; General  Electric  Co.  y.  Board  of  Assessors,  121  La.  129,  46 
South.  127,  holding  debts  due  to  nonresident  on  open  account  are  tax- 
able at  domicile  of  debtor  where  such  debts  have  arisen  in  business 
transacted  in  State  and  are  part  of  capital  of  business;  Hawley  v.  City 
of  Maiden,  204  Mass.  140,  90  N.  E.  416,  upholding  Rev.  Laws,  c.  12, 
§§4,  23,  providing  for  taxation  of  shares  of  capital  stock  of  resident 
in  foreign  corporation;  International  Text-Book  Co.  v.  Lynch,  81  Vt. 
106,  69  Atl.  543,  holding  foreign  corporation  giving  instruction  in  State 
by  correspondence  is  subject  to  license  tax  under  act  of  1902 ;  dissenting 
opinion  in  Board  of  Assessors  v.  New  York  Life  Ins.  Co.,  216  U.  S.  523, 
54  L.  Ed.  602,  30  Sup.  Ct.  385,  majority  holding  assessments,  under 
Louisiana  Statute  of  1898,  on  so-called  credits  arising  out  of  trans- 
actions denominated  policy  loans  and  premium  lien  note  loans,  which 
are  in  fact  merely  deductions  from  reserve  values  to  which  policy^ 
holders  are  entitled,  are  void. 

Distinguished  in  Board  of  Assessors  of  the  Parish  of  Orleans 
V.  New  York  Life  Ins.  Co.  216  U.  S.  523,  54  L.  Ed.  601,  30  Sup.  Ct. 
385  (affirming  158  Fed.  475),  holding  assessments  under  La.  Stats,  of 
1898,  No.  ITD,  upon  so-called  credits  arising  out  of  transactions 
denominated  policy  loans  and  premium  lien  note  loans,  which  are  in 
fact  merely  deductions  from  reserve  values  to  which  policy-holders  are 
entitled,  are  void;  Commonwealth  v.  Prudential  life  Ins.  Co.,  149  Ky. 
384,  149  S.  W.  838,  where  nonresident  insurance  company  having  office 
in  another  State  makes  daily  deposits  in  bank  of  proceeds  of  local  busi- 
ness and  promptly  transmits  them  to  home  office,  such  deposits  are  not 
taxable  in  State;  Hillman  Land  etc.  Co.  v.  Commonwealth,  148  Ky.  342, 
L.  R.  A.  19150,  929,  146  S.  W.  781,  holding  foreign  corporation  doing 
business  in  State  at  loss,  and  remitting  proceeds  to  home  office,  cannot 
be  taxed  on  amount  of  money  greater  than  income  which  amount  is  de- 
posited by  resident  agent  for  purpose  of  defraying  expenses;  Common- 
wealth V.  West  India  Oil  Refining  Co.,  138  Ky.  832,  36  L.  R.  A.  (N.  S.) 
295,  129  S.  W.  302,  holding  Ky.  Stats.,  §  4020,  void  in  so  far  as  it  at- 
tempts to  tax  property  of  Kentucky  corporation,  whether  tangible  or  in- 
tangible, situs  of  which  is  in  Cuba  ox  Porto  Rico  where  business  of  cor- 
poration is  transacted* 
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Right  of  State  to  tax  evidences  of  debt  belonging  to  nonresidents. 
Note,  11  Aut  093.  739. 

Situs  of  debt  for  taxation  apart  from  creditor's  domicile.  Note, 
14  L.  R.  A.  (N.  S.)  494. 

Situs,  as  between  different  States  or  countries,  of  personal  property 
for  tax  purposes.  Note^  L.  R.  A.  19150,  904,  921,  922,  925,  926, 
929,  931. 

206  U.  S.  403-410,  61  Z*.  Bd.  867,  27  Sup.  Ot.  602,  BEHK,  MEYER  ft  00.  ▼. 
CAMPBELL  ft  GO  TATTOO. 

Appeal  brings  np  questions  of  fact  as  well  as  of  law,  but  upon  writ 
of  error  only  questions  of  law  apparent  on  record  can  be  considered  by 
United  States  Supreme  Oonrt,  and  there  can  be  no  inquiry  whether  there 
was  error  below  in  dealing  with  questions  of  fact. 

Approved  in  King  v.  West  Virginia,  216  U.  8.  100,  64  L.  Ed.  401,  30 
Sup.  Ct.  225,  holding  on  writ  of  error  to  review  judgment  in  suit  by 
State  for  sale  of  land  granted  to  Robert  Morris  and  to  be  sold  for  bene- 
fit of  school  fund,  Supreme  Court  cannot  review  facts,  and  whether 
land  involved  is  within  or  without  certain  boundaries  is  for  State  court 
to  determine;  Pacific  Sheet  Metal  Works  v.  California  Canneries  Co., 
164  Fed.  983,  91  C.  C.  A.  108,  applying  rule  in  action  for  breach  of  con- 
tract ;  Continental  Gin  Co.  v.  Murray  Co.,  162  Fed.  874,  89  C.  C.  A.  663, 
holding  on  writ  of  error  to  review  order  of  contempt  for  violation  of 
injunction  against  infringement  of  patent,  only  matters  of  law  appear- 
ing on  record  can  be  considered. 

Whether  Supreme  Oonrt  'of  Philippine  Islands,  acting  under  Philippine 
Code  of  Procedure,  chapter  22,  in  reviewing  judgment  of  court  of  first  in- 
stancot  erred  in  setting  aside  conclusions  of  lower  court  as  against  weight  of 
evidence,  is  not  reviewable  by  Supreme  Court  of  United  States  on  writ  of 
error. 

Approved  in  Gteell  v.  Insular  Customs  Collector,  239  U.  S.  96,  60 
If.  Ed.  164,  36  Sup.  Ct.  40,  holding  judgment  of  Supreme  Court  of 
Philippine  Islands  in  customs  cases  is  not  reviewable  on  writ  of  error. 

206  V.  S.  410-423,  61  L.  Ed.  860,  27  Sup.  Ot.  606,  QXnNLAN  y.  OBEEK 
COUNTY. 

Presumption,  though  not  conclusive  one,  of  compliance  with  condition 
precedent  to  lawful  issue  of  bonds  in  payment  of  subscription  to  capital 
stock  of  railroad,  arises  from  issuance  of  bonds  by  officer  charged  with  duty 
of  determining  whether  condition  had  been  complied  with,  and  bona  flde 
purchaser  may  assume  compliance  with  such  condition. 

Approved  in  County  of  Presidio  v.  Noel-Young  Bond  etc.  Co.,  212 
U.  S.  70,  63  L.  Ed.  407,  29  Sup.  Ct.  237,  holding  bona  fide  purchaser  of 
bonds  issued  by  officer  having  statutory  authority  to  determine  whether 
conditions  precedent  had  been  performed  may  rely  upon  recitals  in 
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bonds  of  issuance  in  conformity  with  statute;  Green  Connty  v.  Quinlan, 
211  U.  S.  593,  53  L.  Ed.  341,  29  Sup.  Ct.  162,  holding  issuance  of  bonds 
in  payment  of  subscription  to  railroad  stock  by  officer  charged  with 
duty  of  ascertaining  whether  conditions  indispensable  to  lawful  issue 
had  been  ftdfilled  raises  presumption  of  their  fulfillment  prior  to  issue, 
and  lawful  holder  may  rely  upon  this  presumption;  City  of  Colorado, 
Tex.  v.  Harrison,  228  Fed.  895, 143  C.  C.  A.  292,  holding  request  of  both 
parties  for  instructed  verdict  is  request  for  court  to  find  facts,  and  re- 
viewing court  must  affirm  where  evidence  supports  finding;  Hayden  v. 
Town  of  Aurora,  57  Colo.  397,  400, 142  Pac.  186, 187,  holding  recitals  in 
bonds  and  in  ordinance  book  estop  municipality  from  attacking  validity 
of  bonds  in  hands  of  innocent  purchaser  on  ground  that  ordinance  was 
not  published  as  required, by  law;  McCrackin  v.  Greensboro  etc.  Ry.  Co., 
168  N.  C.  66,  84  S.  E.  32,  holding  under  Pub.  Laws  1911,  c.  770,  and 
affirmative  vote  of  electors,  limitation  that  railway  should  be  con- 
structed  and  in  operation  within  three  years  was  condition  precedent  to 
power  of  county  to  purchase  preferred  stock  in  aid  of  railroad,  and 
county  had  no  authority  to  extend  time;  Town  of  Aurora  v.  Gates,  208 
Fed.  105, 107, 108,  L.  R.  A.  1915A,  910.  125  C.  C.  A.  329,  holding  recital 
in  municipal  bonds  of  issuance  in  conformity  with  statute  relieves  inno- 
cent purchaser  of  inquiry  and  estops  municipality  from  denying  legality 
of  ordinance  authorizing  issuance  of  bonds  for  waterworks;  Graham  v. 
Quinlan,  207  Fed.  270,  124  C.  C.  A.  654,  granting  mandamus  to  compel 
county  judge  to  order  collection  of  tax  levy  to  pay  judgment  based  on 
railroad-aid  bonds  issued  by  county ;  Quinlan  v.  Green  County,  157  Fed. 
37, 19  L.  R.  A.  (N.  S.)  849,  84  C.  C.  A.  537,  holding  failure  of  railroad 
to'  comply  with  condition  subsequent  to  construct  road  through  county 
did  not  invalidate  bonds. 

Distinguished  in  State  v.  School  Dist.  No.  50,  18  N.  D.  622,  138  Am. 
81  Rep.  787,  120  N.  W.  557,  holding  recital  in  bonds  of  issuance  for 
purpose  of  refunding  present  indebtedness  as  authorized  by  statute  of 
1887  is  not  recital  of  compliance  with  statute,  and  school  district  not 
authorized  by  such  statute  to  issue  bonds  is  not  estopped  to  urge  de- 
fense of  noncompliance  with  statute. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  933. 

Miscellaneous.  Cited  in  Green  County  v.  Quinlan,  211  U.  S.  591,  53 
L.  Ed.  340,  29  Sup.  Ct.  162,  reciting  history  of  litigation. 

205  n.  8.  428-444,  61    I^  Ed.  866,  27    Sup.  Ct.  663,    TBAVEBS  ▼.    BEIN- 
HAEDT. 

Marriage  In  fact,  as  distinguished  ftom  ceremonial  marriage,  may  be 
proved  hy  habit  and  repute  arising  from  parties  cohabiting  together  openly 
and  constantly,  and  marriage  void  in  Virginia  for  want  of  license  and  in 
Maryland  for  want  of  xeligioiu  ceremony  was  valid  in  New  Jersey,  where 
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parties  lived  openly  as  hnsbaad  and  wife  for  more  than  eighteen  years  and 
until  death  of  hnsband. 

Approved  in  Grigsby  v.  Reib,  106  Tex.  607,  L.  E.  A.  1915E,  1,  163 
S.  W.  1129,  holding  in  order  to  .constitute  valid  common-law  marriage, 
parties  must  mutually  agree  to  become  husband  and  wife,  and  must 
professedly  live  and  cohabit  with  each  other  as  husband  and  wife,,  so 
that  by  their  conduct  they  are  known  as  husband  and  wife,  and  in 
this  case  there  was  no  marriage;  Weatherall  v.  Weatherall,  66  Wash. 
360,  106  Pac.  824,  holding,  although  common-law  marriage  is  void  in 
State,  evidence  of  cohabitation  and  reputation,  and  declaration  of  man 
as  to  marriage,  opinion  of  friends  and  neighbors  is  admissible  to  raise 
presumption  of  prior  ceremonial  marriage,  and  to  supplement  evidence 
of  such  marriage. 

Common-law  marriage.    Notes,  124  Ajdl  St.  B^.  109,  118;  L.  R.  A. 
1916E,  20,  80,  86,  46. 

Foreign  marriages.    Note,  12  Ann.  Oaa.  578. 

Inference  of  marriage  from  continued  cohabitation  following  re- 
moval of  impediment.    Note,  L.  B.  A.  1916E,  106. 

Law  governing  validity  of  marriage.    Note,  11  L.  R.  A.  (K.  S.) 
1082. 

Construction  of  "and"  as  "or,"  and  vice  versa,  in  construing  will. 
Note,  19  Ann.  Gas.  924,  925. 

206  U.  S.  444r^64,  61  L.  Ed.  876,  27  8up.  Ot.  569,  OHIOAOO,  B.  *  Q.  R.  B. 

CO.  ▼.  wnjJAMa 

Question  of  mixed  law  and  fact,  bringing  up  whole  case,  cannot  be  cer- 
tifled  by  Circuit  Court  of  Appeals  to  Bnpreme  Court  under  Act  of  1891, 
section  6. 

Approved  in  United  States  v.  Mayer,  236  U.  S.  66,  69  L.  Ed. 
134,  36  Sup.  Ct.  16,  holding  while  Supreme  Court  cannot  be  required 
through  certificate  under  Judicial  Code,  §  239,  to  pass  upon  questions 
of  fact,  or  mixed  questions  of  law  and  fact,  or  to  accept  transfer 
of  whole  case,  questions  in  this  case  submitting  distinct  and  defi- 
nite questions  of  law,  with  one  exception,  are  clearly  pertinent  and 
require  answer;  Baltimore  etc.  R.  R.  Co.  v.  Interstate  Commerce  Com.. 
216  U.  S.  221,  64  L.  Ed.  167,  30  Sup.  Ct.  86,  holding  under  expediting 
Act  of  1903,  c.  544,  §  1,  case  turning  solely  on  point  of  law  cannot  be 
certified  to  Supreme  Court  in  absence  of  judgment,  decree  or  order 
determinative  of  merits  in  court  below;  Jahn  v.  Steamship  Folmina, 
212  U.  S.  363,  15  Ann.  Oas.  748,  58  L.  Ed.  551,  29  Sup.  Ct.  363,  holding 
certified  question  whether  ship  is  relieved  from  liability  in  consequence 
of  exception  in  bill  of  lading  not  presenting  distinct  issue  of  law  and 
involving  decision  of  whole  case,  need  not  be  answered;  Hallowell  v. 
United  States,  209  U.  S.  106,  107,  52  L.  Ed.  704,  705,  28  Sup.  Ct.  428, 
dismissing  certificate  presenting  mixed  questions  of  law  and  fact,  re- 
quiring Supreme  Court  to  construe  various  acts  of  Congress,  and  in 
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view  of  testimony  to  determine  whether  accused  is  guilty  of  offense 
legally  punishable  under  United  States  law;  Moxley  v.  Hertz,  185  Fed. 
758,  108  C.  C.  A.  95,  holding  responsibility  of  decision  rests  with  Cir- 
cuit Court  of  Appeals  after  Supreme  Court  has  answered  one  of  three 
questions  certified  in  action  to  recover  tax  on  oleomargarine. 

206  U.  6.  464-466,  61  L.  Ed.  879,  27  Sup.  Ot.  566,  PATTERSON  y.  COLO- 
RADO EX  REL.  ATTORNEY  GENERAL. 

There  is  no  constitutional  right  to  have  all  general  propositions  of  law 
once  adopted  remain  •unchanged;  and»  in  general,  decision  of  State  court 
upon  questions  of  law,  however  wrong  and  however  contrary  to  previous 
decisions,  does  not  contravene  Fourteenth  Amendment  merely  because  it  is 
wrong  or  because  it  reverses  earlier  decisions. 

Approved  in  King  v.  West  Virginia,  216  U.  S.  100,  54  L.  Ed.  401, 
30  Sup.  Ct.  225,  holding  beneficiary  of  decree  determining  boundary 
of  tract  of  land  is  not  deprived  of  due  process  of  law  by  subsequent 
decree  of  State  court  modifying  or  reversing  decree  while  case  is  pend- 
ing; Delmar  Jockey  Club  v.  Missouri,  210  U.  S.  335,  52  L.  Ed.  1084, 
28  Sup.  Ct.  732,  whether  Missouri  corporation  has  forfeited  its  charter 
by  misuser  or  nonuser  under  State  law  does  not  involve  Federal  ques- 
tion, and  quo  warranto  proceeding  by  attorney  general  constitutes 
due  process. 

Hain  purpose  of  constitutional  provisions  relating  to  freedom  of  speech 
and  fteedom  of  press  is  to  prevent  all  such  previous  restraints  as  had  been 
practiced  by  other  governments,  and  they  do  not  prevent  subsequent  pun- 
ishment of  such  as  may  be   deemed  contrary  to  public  welfare. 

Approved  in  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  474, 
holding  publications  in  newspaper  tending  to  embarrass  judge  in  con- 
sideration of  pending  cause  are  punishable  as  contempt  under  Judicial 
Code,  §  268. 

Distinguished  in  Mutual  Film  Co.  v.  Industrial  Commission,  215  Fed. 
144,  upholding  Ohio  Act  of  1913  (103  Ohio  Laws,  pp.  399^01),  provid- 
ing for  censorship  of  motion-picture  films. 

Theory  of  our  Judicial  system  is  that  conclusions  in  case  will  be  induced 
only  by  evidence  and  argument  in  open  court,  and  not  by  outside  influence, 
whether  of  private  talk  or  public  print.  What  is  true  with  reference  to 
Jury  is  also  true  with  reference  to  court. 

Approved  in  United  States  v.  United  Shoe  Mach.  Co.  of  New  Jersey, 
198  Fed.  873,  holding  taking  of  depositions  before  examiner  in  equity 
suit  under  rule  67  is  not  trial,  nor  part  of  trial,  but  preliminary  proceed- 
ing, and  neither  public  nor  representatives  of  press  are  entitled  to  be 
present. 

While  courts,  after  case  is  flni^ed,  are  subject  to  same  criticisms  as 
other  people,  propriety  and  necessity  of  preventing  interference  with  course 
of  Justice  by  premature  statement,  argument  or  intimidation    cannot  be 
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denied,  end  conrt  may  ponldi  m  contempt  publication  concerning  matter  of 
law  pending  before  it. 

Approved  in  In  re  Brown,  168  N.  C.  421,  84  S.  E.  692,  holding  pub- 
lications of  defamatory  article  reflecting  upon  judge  and  his  methods 
after  court  had  adjourned  was  not  contempt;  United  States  v.  Toledo 
Newspaper  Co.,  220  Fed.  491,  492,  513,  holding  publications  in  news- 
paper tending  to  embarrass  judge  in  pending  case  are  punishable  as 
contempt  under  Judicial  Code,  §268;  In  re  Independent  Pub.  Co.,  228 
Fed.  790,  holding  publication  of  newspaper  article  concerning  person 
on  trial  for  felony,  which  was  read  by  jurors  and  made  it  necessary 
to  discharge  jury  is  contempt,  and  fact  that  it  was  true  is  not  defense, 
nor  mitigation;  State  Board  of  Examiners  in  Law  v.  Hart,  104  Minn. 
115,  15  Ann.  Oa«.  197,  17  L.  R.  A.  (N.  S.)  586,  116  N.  W.  215,  holding 
attorney  is  not  subject  to  disbarment,  but  is  guilty  of  unprofessional 
conduct,  and  suspending  him  from  practice  for  six  months  for  writing 
letter  to  Chief  Justice  of  Supreme  Court  impugning  his  intelligence 
and  integrity  and  that  of  his  associates  in  case  in  which  attorney's 
elients  were  defeated. 

Offense  of  attempt  to  influence  officers  of  court.    Note,  21  L.  R.  A. 
(N.  S.)  906. 

Judges  in  punishing  for  contempt  act  impersonally  and  axe  not  censid* 
ered  as  sitting  in  their  own  case. 

Approved  in  United  States  v.  Pratt,  3  Alaska,  422,  holding  under 
Code  of  Civil  Procedure,  §§  707,  708,  prescribing  disqualifications  of 
judge,  charges  of  bias  and  prejudice  in  contempt  case  are  not  suffi- 
cient to  disqualify  judge  from  presiding. 

Miscellaneous.  Cited  in  Clinchiield  Coal  Corp  v.  Maness,  234  U.  S. 
748,  58  L.  Ed.  1575,  34  Sup.  Ct.  673,  and  Kansas  City  v.  Kansas,  226 
U.  S.  599,  57  L.  Ed.  S75,  33  Sup.  Ct.  112,  both  dismissing  for  want  of 
jurisdiction. 

206  n.  S.  466^82,  51  Jm.  Ed.  882,  27  Sup.  Ot.  660,  OHANLER  v.  KELSEY. 

Whatever  be  technical  source  of  title  of  grantee  under  power  of  ap- 
pointment, in  reality  and  substance  it  is  execution  of  the  power  that  gives 
property  to  grantee. 

Approved  in  State  ex  rel.  Smith  v.  Probate  Court,  124-  Minn.  511, 
Ann.  Oas.  1915B,  861,  50  L.  R.  A.  (N.  S.)  262,  145  N.  W.  392,  holding 
exercise  of  power  of  appointment  created  by  will  of  testator's  mother 
and  naming  his  nephews  as  beneficiaries  is  transfer  of  estate  subject 
to  inheritance  tax  (Gen.  Stats.  1913,  §  2271). 

Laws  of  New  York,  1897,  chapter  284,  imposing  transfer  tax  on  exercise 
of  power  of  appointment,  as  though  estate  passing  belonged  to  person  exer- 
cising power,  is  not  void  as  denial  of  due  process  of  law  or  impairment  of 
obligation  of  contract,  as  applied  to  exercise  of  power  created  prior  to 
enactment  of  inch  law. 
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Approved  in  Bnmham  v.  Stevens,  212  Mass.  167,  98  N.  E.  604,  hold- 
ing under  Stats.  1909,  c.  527,  §  8,  conveyance  of  property  in  trust  to 
son  to  pay  over  to  his  children  and  grandchildren  in  such  proportions 
as  son  might  direct  by  will,  and  in  absence  of  will  to  transfer  prop- 
erty to  such  children  and  grandchildren  equally,  was  not  complete,  nor 
succession  determined  until  son's  death,  and  estate  passing  on  his  death 
was  subject  to  succession  tax;  Minot  v.  Stevens,  207  Mass.  591,  592, 
83  L.  R.  A.  (N.  S.)  236.  93  N.  E.  974^  upholding  Stats.  1909,  c.  527, 
§  8,  providing  that  property  subject  to  power  of  appointment  passing 
into  another's  hands  by  donee's  exercise  of  power  or  failure  to  exercise 
it  is  taxable  in  same  manner  as  though  persons  coming  into  possession 
of  property  had  succeeded  thereto  by  will  of  donee. 

Inheritance  or  succession  tax  on  property  covered  by  pother  of 

appointment.    Note,  83  L.  R.  A.  (N.  8.)  246. 
Inheritance  taxation — ^Its  leading  features.    Note,  127  Am.  St.  Rep. 

1041. 

Constitutionality  of  succession  taxes.    Notes,  12  Ann.  Gas.  954; 
33  L.  R.  A.  (N.  S.)  598. 

206  U.  8.  483-488,  61  L.  Ed.  890»  27  8up.  Ot.  582,  BABBIKOTON  v.  MI8^ 
80XJRL 

Refusal  of  8tate  court  to  grant  change  of  venue  in  criminal  case  re- 
guested  on  ground  of  local  prejudice,  where  State  Supreme  Court  holds  such 
refusal  is  within  discretion  of  trial  court,  does  not  raise  Federal  question. 

Approved  in  Thomas  v.  Texas,  212  U.  S.  281,  53  L.  Ed.  513,  29  Sup. 
Ct.  393,  holding  question  of  whether  negroes  were  excluded  from  jury 
because  of  race  or  color  is  one  of  fact,  where  validity  of  State  statute 
is  not  assailed,  and  decision  of  State  court  is  not  reviewable  under 
Rev.  Stats.,  §  709,  in  absence  of  such  gross  abuse  as  to  amount  to 
denial  of  due  process  of  law. 

Article  V  of  amendments  to  Federal  Constitution  does  not  restrict 
powers  of  State^  but  was  intended  to  operate  solely  upon  Federal  govern- 
ment. 

Approved  in  Ensign  v.  Pennsylvania,  227  U.  S.  597,  57  L.  Ed.  661, 
33  Sup.  Ct.  321,  and  Twining  v.  New  Jersey,  211  U.  S.  93,  53  L.  Ed. 
103,  29  Sup.  Ct.  14,  both  following  rule. 

Question  of  citizenship  is  immaterial  as  affecting  Jurisdiction  of  Su- 
preme Court  under  section  709,  Bevised  Statutes,  and  aliens  subject  to  law 
of  territory  where  crime  is  committed  are  not  subject  to  different  measure 
of  Justice  from  citizens. 

Approved  in  Ex  parte  Martinez,  66  Tex.  Cr.  18,  145  S.  W.  968,  hold- 
ing citizen  of  Mexico  residing  in  State  is  entitled  to  trial  in  accord- 
ance with  State  laws  in  same  manner  as  citizen. 

Sufi&ciency  of  indictment  for  homicide  with  respect  to  description 
of  instrument  used.    Note,  18  Ann,  Ca«.  315. 
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Necessity  that  motive  be  proved  in  prosecution  for  murder.     Note, 
Ajin.  Gas.  19120,  236. 

Miscellaneous.     Cited  in  Martinez  v.  Texas,  232  U.  S.  714,  58  L.  Ed* 
811,  34  Sup.  Ct,  330,  dismissing  for  want  of  jurisdiction. 

205  XT.  S.  489-501,  51  L.  Ed.  895,  27  Sup.  Ot.  578,  WHITFIELD  ▼.  AETNA 

UFE  ms.  00. 

Whatever  tends  to  dtminlah  the  plaintiirs  caiue  of  action  or  to  defeat 
recovery  In  whole  or  in  part  amoants  In  law  to  defense. 

Approved  in  Applegate  v.  Travelers'  Ins.  Co.,  153  Mo.  App.  89,  132 
S.  W.  11,  following  rule. 

State  may  by  its  legislatnie  adopt  snch  policy  as  It  deems  best,  pro- 
vided It  does  not,  In  so  doing,  come  Into  conflict  with  State  or  Federal  Oon- 
stltntlons;  Statutes  of  Missouri,  1879,  section  5982;  1889,  section  5855;  1899^ 
section  7896,  declaring  that.  In  action  on  life  policies  issued  by  company 
doing  business  in  State  to  cltlsen  of  State,  suicide  is  no  defense  unless  con- 
templated at  time  of  application  for  policy,  are  legitimate  exertion  of  State's 
power. 

Approved  in  McCue  v.  Northwestern  Mut.  Life  Ins.  Co.,  167  Fed. 
441,  93  C.  C.  A.. 71,  holding  life  policy  in  Wisconsin  contract,  and  under 
Wisconsin  laws  fact  that  insured  was  executed  for  crime  does  not  bar 
recovery  by  heirs  where  policy  did  not  exclude  such  risk;  Johnson  w 
Mammoth  Vein  Coal  Co.,  88  Ark.  255,  19  L.  R.  A.  (N.  S.)  648,  114 
S.  W.  727,  holding  defense  of  assumption  of  risk  is  not  available  to 
defeat  provision  of  Kirby's  Digest,  §  5352,  requiring  operators  of  mines 
to  furnish  timber  for  props  when  required  by  miners;  Head  Camp 
Pacific  Jurisdiction  Woodmen  of  the  World  v.  SIoss,  49  Colo.  186,  31 
L.  R.  A.  (N.  S.)  831,  112  Pac.  51,  52,  upholding  Act  of  1903,  c.  119, 
withdrawing  defense  of  suicide  from  insurance  companies;  Modem 
Brotherhood  of  America  v.  Lock,  22  Colo.  App.  413,  415,  417,  125  Pac. 
557,  558,  559,  upholding  provision  of  Act  of  1903,  p.  257,  that  suicide 
of  policy-holder  of  life  insurance  company  doing  business  in  State  shall 
not  be  defense  to  payment  of  policy,  as  applied  to  fraternal  bene- 
ficiaiy  association,  and  that  such  provision  cannot  be  abrogated  or 
waived  by  agreement  of  parties  prior  to  or  contemporaneous  with  con- 
tract of  insurance ;  Travelers'  Protective  Assn.  v.  Smith,  183  Ind.  64,  107 
N.  E.  286,  holding  Missouri  statute  prohibiting  defense  of  suicide  (Rev. 
Stats.  Mo.,  §  6945)  is  available  only  to  citizens  of  Missouri;  New  York 
Life  Ins.  Co.  v.  Hamburger,  174  Mich.  258,  140  N.  W.  512,  upholding 
provision  of  Pub.  Acts  1907,  No.  187,  §  1,  that  life  insurance  policies 
cannot  be  avoided  for  fraudulent  statements  unless  such  statement  is 
in  written  application  indorsed  upon  or  attached  to  policy  when  issued^ 
and  holding  failure  of  company  to  attach  application  to  policy  is  waiver 
of  right  to  have  application  considered  part  of  contract  of  insurance; 
Schmidt  v.  Supreme  Court,  United  Order  of  Foresters,  259  Mo.  497,  168 


991  WHITFIELD  v.  AETNA  LIFE  INS.  CO.    205  U.  S.  489-^1 

S.  W.  628,  holding  appellant  could  not,  on  second  appeal,  raise  ques- 
tion of  validity  of  Rev.  Stats.  Mo.  1899,  §§  1410,  7890,  7896,  previously 
'upheld  by  courts  of  State  and  nation,  where,,  on  former  appeal,  it 
invited  decision  based  on  validity  of  such  provisions  and  question  was 
raised  to  obtain  review  of  another  issue;  Head  v.  New  York  Life  Ins. 
Co.,  241  Mo.  413,  416,  147  S.  W.  830,  831,  holding  life  policy  issued 
in  New  York  is  Missouri  contract,  where  application  was  made  at  office 
in  Missouri  and  first  premium  was  there  paid,  although  insured  was 
nonresident  of  Missouri,  and  is  governed  by  Rev.  Stats.  1909,  §  6946, 
providing  for  extended  insurance;  Burridge  v.  New  York  Life  Ins. 
Co.,  211  Mo.  180,  109  S.  W.  567,  holding  provision  of  Rev.  Stats.  1899, 
§  7897,  for  forfeiture  of  life  policies  on  certain  contingencies  only, 
is  impliedly  accepted  by  foreign  insurance  company  licensed  to  trans- 
act business  in  State;  Dodt  v.  Prudential  Ins.  Co.  of  America,  186 
Mo.  App.  176,  171  S.  W.  657,  holding  life  policy  is  governed  by  Rev. 
Stats.  1909,  §  6937,  and  insurer  cannot  defeat  recovery  on  ground 
of  insured's  misrepresentations  as  to  his  health,  unless  condition  of 
his  health  at  time  of  issuance  of  policy  contributed  to  his  death; 
Chandler  v.  John  Hancock  Mut.  Life  Ins.  Co.,  180  Mo.  App.  399,  167 
S.  W.  1164,  holding  proviso  requiring  notice  of  claim  and  proof  of 
death  within  ninety  days,  in  Rev.  Stats.  1909,  §  6948,  autliorizing  ex- 
tended insurance,  is  for  benefit  of  insuer  and  may  be  waived;  Metro- 
politan Life  Ins.  Co.  v.  Stiewing,  173  Mo.  App.  113,  114,  155  S.  W. 
901,  902,  holding  under  Rev.  Stats.  1909,  §  6937,  providing  that  mis- 
representation not  contributing  to  death  shall  not  avoid  life  policy, 
provision  in  life  policy  reducing  amount  payable  at  death  for  misrep- 
resentation as  to  age  is  not  enforceable,  in  absence  of  proof  that  mis- 
representation contributed  to  his  death;  Applegate  v.  Travelers'  Ins. 
Co.,  153  Mo.  App.  84,  86,  87,  88,.  132  S.  W.  9,  10,  holding  provision 
of  Rev.  Stats.  1909,  §  6945^  declaring  suicide  no  defense  to  action  on 
life  insurance  policy,  applies  to  accident  policy  insuring  against  death 
from  injuries  effected  through  external,  violent  and  accidental  means. 
Distinguished  in  New  York  Life  Ins.  Co.  v.  Head,  234  U.  S.  159,  68 
L.  Ed.  1263,  34  Sup.  Ct.  879,  holding  Missouri  statute  regulating  loans 
on  life  policies  does  not  affect  contract  made  in  New  York  between 
citizen  of  New  York  and  citizen  of  New  Mexico  modifying  contract 
originally  made  in  Missouri. 

Power  of  legislature  to  forbid  defense  to  suicide  in  life  insurance. 
Note,  81  L.  B.  A.  (N.  8.)  831. 

Construction  of  provision  in  accident  insurance  policy  relating  to 
injury  resulting  from  ' 'intentional  act"  of  insured  or  another. 
Note,  Ann.  Gas.  19140,  1236. 

Conflict  of  laws  as  to  insurance  contracts.  Note/  23  Ii.  R.  A. 
(N.  S.)  971. 
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Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  404.  .  ' 

206  IT.  8.  601-603,  61  L.  Ed.  900,  27  Sap.  Ot.  677,  HABBI80N  ▼.  MAOOON. 

Wbere  at  time  of  flnal  Judgment  of  Supreme  Oourt  of  Territory  no 
right  of  appeal  to  Supreme  Oourt  of  United  States  existed,  appeal  or  writ 
of  error  will  not  lie  under  Act  of  1005,  chapter  1466,  section  8,  granting 
writs  of  error  and  appeals  in  certain  cases,  from  fact  that  petition  for  re- 
hearing waa  entertained  and  acted  upon  by  Supreme  Oourt  of  Territory 
and  was  denied  after  statute  went  Into  effect. 

Approved  in  Notley  v.  Brown,  208  U.  S.  439,  440,  442,  52  L.  Ed. 
662,  28  Sup.  Ct.  386,  Supreme  Court  has  no  jurisdiction  to  review  on 
writ  of  error  judgment  of  court  of  Hawaii  rendered  before  passage 
of  act. 

205  U.  S.  608-621,  51  L.  Ed.  901,  27  Sup.  Ot.  571,  HOICB  SAVmOS  BANK 
▼.  DBS  MOINES. 

OonstltutloB  of  the  United  States  has  conferred  upon  the  government 
power  to  borrow  money  on  credit  of  United  States,  and  that  power  cannot 
be  burdened  or  impeded,  or  in  any  way  affected  by  action  of  any  State. 

Approved  in  Farmers'  etc.  Sav.  Bank  v.  Minnesota,  232  U.  S.  521, 
628,  58  L.  Ed.  709,  712,  34  Sup.  Ct.  364,  holding  State  of  Minnesota 
cannot  tax  bonds  issued  by  municipalities  of  Indian  Territory  and  held 
by  Minnesota  corporation. 

Puzpose  to  tax  Shares  to  bank  and  not  to  stockholders  which  will  render 
it  void  ought  not  to  be  attributed  to  statute  If  any  other  fair  construction 
Is  possible. 

Approved  in  McAlester-Edwards  Coal  Co.  v.  Trapp,  43  Okl.  521, 
141  Pac.  798,  holding  provision  of  section  6,  Sess.  Laws  1907-8,  c.  71, 
art.  II,  as  re-enacted  in  Sess.  Laws  1910,  c.  443,  relating  to  gross 
revenue  tax  on  income  from  mines  is  not  void  as  burden  on  property 
or  royalties  in  which  government  and  Indian  tribes  are  interested. 

State  may  levy  tax  upon  ralue  of  ftanchlse  of  corporations  created 
by  It^  or  upon  right  of  succession  to  property  on  death  of  Its  owner,  without 
first  deducting  amount  of  United  States  securities  owned  by  corporation 
whose  ftanchlse  is  taxed. 

Approved  in  Farr  Alpaca  Co.  v.  Commonwealth,  212  Mass.  164,  98 
N.  E.  1080,  upholding  Stats.  1909,  o.  490,  pt.  3,  §§  41,  43,  imposing 
excise  tax  upon  domestic  corporation;  S.  S.  White  Dental  Mfg.  Co.  v. 
Commonwealth,  212  Mass.  47^  Ann.  Oaa.  19180,  806,  98  N.  E.  1062, 
upholding  Stats.  1909,  c.  490,  pt.  3,  §  56,  requiring  foreign  corporation 
to  pay  annual  excise  tax  of  one-fiftieth  of  one  per  cent  of  par  value 
of  its  authorized  capital  stock,  providing  that  amount  shall  not  exceed 
two  thousand  dollars  in  one  year. 
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Tax  on  akares  of  national  banks  held  by  person  or  corporation  la  not 
tax  tq^n  capital  of  bank,  and  tax  upon  owner  in  respect  of  snch  shares 
in  bank  without  deducting  value  of  capital  invested  in  United  States  securi- 
ties is  not  tax  upon  securities  themselves. 

Approved  in  Farmers'  etc.  Sav.  Bank  v.  Minnesota,  232  U.  S.  522, 
58  li.  Ed.  710,  34  Sup.  Ct.  354,  holding  State  of  Minnesota  cannot  tax 
bonds  issued  by  municipalities  of  Indian  Territory  and  held  by  Minne- 
sota corporation;  Eliot  Nat.  Bank  v.  Gill,  210  Fed.  936,  and  National 
Bank  of  Commerce  in  St.  Louis  v.  Allen,  223  Fed.  475,  476,  139  C.  C.  A. 
20,  both  holding  tax  levied  by  State  on  shares  of  national  bank,  which, 
under  statute,  bank  may  recover  from  stockholder,  is  not  tax  imposed 
on  bank  or  its  property  by  State,  and  such  tax  cannot  be  deducted 
from  its  gross  income  under  Corporation  Tax  Act  of  Congpress  of  1909; 
Hager  v.  American  Nat.  Bank,  159  Fed.  401,  86  C.  C.  A.  334,  upholding 
Kentucky  Act  of  1906  (Acts  1906,  p.  134,  o.  22)  taxing  value  of  shares 
of  national  banks  including  value  due  to  nontaxable  United  States 
bonds  owned  by  bank;  Roberts  v.  Automobile  Ins.  Co.  of  Hartford, 
89  Conn.  189,  93  Atl.  245,  holding  tax  imposed  by  Qen.  Stats.  1902, 
§  2331,  as  amended  by  Acts  of  1905,  c.  54,  of  one  per  cent  on  market 
value  of  each  share  of  capital  stock,  which  tax  is  to  be  assessed  and 
paid  by  corporation,  is  tax  upon  shareholders  and  not  property  tax 
upon  corporation,  and  corporation  is  not  entitled  to  have  deducted 
from  assessed  value  of  shares  amount  invested  in  nontaxable  State 
bonds;  Head  v.  Board  of  Review  of  City  of  Jefferson,  170  Iowa,  306, 
152  N.  W.  602,  holding  Code  Supp.  1913,  §§  1310-1322,  1322-la,  au- 
thorizing deduction  of  nontaxable  United  States  bonds  or  stock  other- 
wise taxed  in  assessing  property  of  shareholder  in  private  bank,  is  not 
discrimination  against  shareholder  in  national  bank  prohibited  by  Rev. 
Stats.,  §  5219. 

Deductions  in  taxation    of    capital    stock  of    corporation.    Note, 
L.  B.  A.  19150,  885. 

Deductions  in  taxation  of  shares  in  hands  of  shareholders.    Note, 
Ii.  B.  A.  19150,  390. 

Distinction  between  tax  npon  diareholders  and  one  on  corporate  prop- 
erty, although  established  over  dissent,  has  come  to  be  inextricably  mingled 
with  all  taxing  systems  and  cannot  be  disregarded  without  bringing  them 
into  confusion  which  would  be  little  short  of  chaos. 

Approved  in  dissenting  opinion  in  Pullen  v.  Corporation  Commission, 
152  N.  C.  577,  68  S.  E.  169,  majority  holding  under  Laws  1909,  c.  510, 
that  part  of  surplus  of  bank's  capital  invested  in  nontaxable  State 
bonds  is  exempt,  and  must  be  deducted  from  assets  in  appraising  value 
of  shares  of  stock  for  taxation. 

Bffect  of  provision  of  Iowa  Code,  section  1322,  taxing  sharee  of  stock  of 
State  and  savings  banks  and  loan  and  trust  companies  to  banks  and  not  to 
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indivlduftl  shareholders,  is  to  tax  property  of  bank  and  not  shares  of  stock, 
and  assessment  Including  Talne  of  goYemment  bonds  ovned  by  bank  is 
▼old. 

Approved  in  In  re  Assessment  of  Farmers'  Loan  etc.  Co.  of  Sionx 
City,  155  Iowa,  542,  543,  136  N.  W.  545,  sustaining  objections  by 
members  of  board  of  supervisors  to  deductions  made  by  tax  assessor 
from  value  of  property  of  loan  and  trust  company,  except  as  to  deduc- 
tions of  sums  invested  in  United  States  bonds;  Des  Moines  Nat.  Bank 
V.  City  of  Des  Moines,  153  Iowa,  338,  340,  133  N.  W.  768,  769,  hold- 
ing under  Rev.  Stats.  U.  S.,  §  5219^  value  of  United  States  bonds  held 
by  national  banks,  in  competition  with  State  banks  allowed  to  make 
such  deductions,  must  be  deducted  in  determining  value  of  shares  of 
national  bank  for  taxation;  First  Nat.  Bank  of  Estherville  v.  City 
Council  of  Estherville,  150  Iowa,  97,  98,  100,  129  N.  W.  476,  477,  hold- 
ing under  Rev.  Stats.  U.  S.,  §  5219,  prohibiting  discrimination  against 
national  bank  in  taxation  of  shares  of  stock,  assessment  of  shares  of 
stock  in  national  bank  is  void,  where  shares  of  stock  in  State  and  sav- 
ings banks  under  sections  1321-1325,  Iowa  Code,  are  not  taxable;  Hager 
V.  Citizens'  Nat.  Bank  of  Lebanon,  12/,  Ky.  207,  210,  105  S.  W.  407, 
408,  holding  act  of  1906  (Laws  1906,  p.  134,  o.  22,  subd.  2)  provides 
for  assessment  of  shares  of  stock  of  national  bank,  and  not  for  assess- 
ment of  assets  which  would  be  void  under  National  Banking  Act  of 
1864;  PuUen  v.  Corporation  Commission,  152  N.  C.  554,  68  S.  E.  158, 
holding,  under  Laws  1909,  c.  510,  so  much  of  surplus  of  bank's  capital 
as  is  invested*  in  nontaxable  State  bonds  is  exempt,  and  must  be  de- 
ducted from  assets  in  appraising  value  of  shares  of  stock  for  taxation. 

Distinguished  in  dissenting  opinion  in  First  Nat.  Bank  of  Estherville 
V.  City  Council  of  Estherville,  150  Iowa,  105,  107,  129  N.  W.  479, 
majority  holding  under  Rev.  Stats.  U.  S.,  §  5219,  prohibiting  discrim- 
ination against  national  banks  in  taxation  of  shares  of  stock,  assessment 
of  shares  of  stock  in  national  bank  is  void  where  shares  of  State  and 
savings  bank,  under  sections  1321-1325,  Iowa  Code,  are  not  taxable. 

Miscellaneous.  Cited  in  Home  Savings  Bank  v.  Morris,  141  Iowa, 
561,  120  N.  W.  100,  reciting  history  of  litigation. 

205  U.  8.  521-529,  61  L.  Ed.  911,  27  Sup.  Ot.  596,  FRANK  V.  VOLLKOM- 
MEB. 

Possession  by  bankruptcy  court  of  proceeds  of  sale  of  mortgaged 
property  did  not  deprive  State  court  of  jurisdiction  to  set  aside  mortgage 
as  fraudulent,  where  order  of  sale  of  temporary  receiver  provided  for  de- 
posit oi  proceeds  as  special  fund  to  which  lien,  if  any,  of  chatty  mortgage 
was  transferred,  and  such  order  clearly  contemplated  plenary  suit  to  deter- 
mine validity  of  lien,  which,  in  absence  of  diversity*  of  citizenship,  could 
only  be  commenced  in  State  conrt  prior  to  amendment  of  1903  to  Bankruptcy 
Act. 
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Approved  in  Jones  v.  Springer,  226  U.  S.  155,  57  L.  Ed.  164,  33  Sap. 
Ct.  64,  holding  local  court  having  custody  under  attachment  of  perish- 
able goods  may  order  sale,  and  such  sale  need  not  be  made  under  Gen- 
eral Order  XVIII,  3,  in  order  to  validate  it;  Murphy  v.  John  Hofman 
Co.,  211  U.  S.  568,  570,  53  L.  Ed.  330,  29  Sup.  Ct.  154,  holding  seizure 
of  goods  in  possession  of  receiver  in  bankruptcy  under  writ  of  replevin 
issued  by  State  court  is  interference  with  bankruptcy  court's  posses- 
sion of  property;  In  re  Stringer,  230  Fed.  182,  holding  judgment  of 
State  court  was  in  effect  that  as  between  customer  whose  stock  bank- 
rupt stock  broker  pledged  as  collateral  security  and  bankrupt,  surplus 
from  sale  by  pledgee  belonged  to  customer,  and  this  question  State 
court  had  jurisdiction  to  determine;  Stone-Ordean- Wells  Co.  v.  Mark, 
227  Fed.  978,  142  C.  C.  A.  433,  holding  execution  creditor  whose  execu- 
tion was  levied  on  right  of  bankrupt  to  recover  debt  of  bank  to  it 
eight  days  before  filing  of  petition  in  bankruptcy  is  adverse  claimant, 
and  cannot  be  compelled  in  summary  proceeding  to  pay  money  col- 
lected to  trustee,  but  is  entitled  to  defend  claim  in  plenary  suit;  In  re 
Palmer,  218  Fed.  77,  holding  under  New  York  law,  unfiled  chattel 
mortgage  is  void  as  to  creditors,  and  trustee  may  take  advantage  of 
non-filing,  although  mortgagbr  could  not;  In  re  Rathman,  183  Fed. 
919,  921,  928,  106  C.  C.  A.  253,  holding  filing  of  petition  in  bankruptcy 
and  adjudication,  without  demand  of  possession  of  property  or  notice 
of  bankruptcy  proceeding  to  mortgagee,  State  court,  receiver,  or  pur- 
chaser at  foreclosure  sale,  did  not  confer  jurisdiction  upon  bankruptcy 
court  to  determine  in  summary  proceeding,  merits  of  mortgagee's  ad- 
verse claim  to  mortgage  liens  upon  property  at  time  petition  was  filed; 
In  re  MacDougall,  175  Fed.  406,  holding  in  case  in  which  diversity  of 
citizenship  exists  and  requisite  amount  is  involved,  bankruptcy  court 
has  jurisdiction  under  Bankruptcy  Act,  §  2,  subd.  7,  and  even  inde- 
pendently of  that  section,  where  adverse  claimants  come  into  court 
and  claim  property  in  possession  of  trustee;  Berman  ▼.  Smith,  171  Fed. 
741,  742,  holding  trustee  in  bankruptcy  is  entitled  to  injunction  to  re- 
strain prosecution  of  suit  against  him  for  conversion  in  so  far  as  taking 
of  property  was  in  his  official  capacity,  but  not  as  to  action  for  damages 
for  abuse  of  authority;  William  Openhym  &  Sons  v.  Blake,  157  Fed. 
539,  87  C.  C.  A..  122,  holding  while  replevin  action  with  consent  of 
State  court  by  seller  of  goods  could  not  be  maintained  to  extent  of 
depriving  bankruptcy  court  of  property,  shippers  were  entitled  to  allow- 
ance of  claim  as  preferred  claim,  since  bringing  of  action  of  replevin 
was  act  of  rescission  which  also  served  to  identify  property  and  ascer- 
tain its  value;  Loganville  Banking  Co.  v.  Forrester,  17  Ga.  App.  246, 
248,  87  S.  E.  694,  695,  holding  bankrupt  is  estopped  by  judgment  of 
bankruptcy  court  declaring  deed  valid,  from  asserting  deed  void  for 
iisury  where  trustee  in  suit  in  bankrupty  court  to  set  aside  deed  did 
not  plead  that  deed  was  void  for  usury;  Schoenherr  v.  Van  Meter, 
215  N.  Y.  553,  109  N.  E.  626,  while  State  court  may  not  take  fund 
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from  possession  of  bankruptcy  court,  it  will  be  presumed  that  latter 
court  will  give  effect  to  judgment  of  State  court  that  lien  attached 
before  corporation  was  adjudicated  bankrupt;  In  re  Wilkinburg  Bor- 
ough School  Dist.,  234  Pa.  376,  83  Atl.  411,  holding  State  court  having 
possession  of  fund  due  to  bankrupt  contractor  should,  in  proceeding  to 
distribute  fund,  before  turning  over  property  to  bankruptcy  court, 
determine  rights  of  various  claimants  and  validity  of  Pennsylvania 
Mechanics'  Lien  Act;  Gardner  v.  Planters'  Nat.  Bank,  54  Tex.  Civ. 
570,  118  S.  W.  1149,  holding  action  may  be  brought  by  claimant  against 
trustee  in  bankruptcy  and  bankrupt's  agents,  where  latter  paid  money 
to  trustee  belonging  to  claimant.    , 

Right  to  jury  trial  in  action  by  trustee  in  bankruptcy  to  recover 
property  fraudulently  transferred  by  bankrupt.  Note,  Ann.  Oaa. 
1912B,  126. 

Miscellaneous.  Cited  in  In  re  Vogt,  188  Fed.  765,  where  claim  of 
lien  under  mortgage  has  been  declared  fraudulent,  claimants  cannot 
amend  claim  so  as  to  prove  general  claim;  Citizens'  State  Bank  v. 
Brown,  110  Minn.  179,  124  N.  W.  991,  holding  chattel  mortgage  fraudu- 
lent and  void  as  to  creditors,  where  it  vsl&  given  with  understanding 
that  mortgagor  may  sell  property  and  apply  proceeds  to  his  own  use. 

206  U.  S.  630-534,  51  L.  Ed.  916,  27  Sup.  Ct.  595,  GBEEN  v.  OHICAGO, 
B.  ft  Q.  B.    B.  00. 

While,  in  case  of  diverse  dtlzensliip  to  parties,  suit  may  be  brought 
in  district  of  residence  of  either  under  act  of  1875  as  amended  in  1888, 
validity  of  service  upon  nonresident  corporation  depends  upon  whether  cor- 
poration was  doing  business  in  district  in  such  manner  and  to  such  extent 
as  to  warrant  inference  that  it  was  present  in  district  throngh  its  agents. 

Approved  in  W.  S.  Tyler  Co.  v.  Ludlow-Saylor  Wire  Co.,  236  U.  S. 
725,  59  L.  Ed.  809,  35  Sup.  Ct.  458,  holding  in  infringement  suit  that 
payment  by  foreign  corporation  of  agent,  who  is  also  employed  by 
another  corporation,  to  solicit  orders  to  be  executed  at  its  home  office 
and  sharing  expenses  of  office  in  district  with  such  other  corporation, 
is  not  having  regularly  established  place  of  business  within  act  of  1897 
which  would  subject  foreign  corporation  to  jurisdiction  of  Federal 
court ;  St.  Louis  Southwestern  Ry.  Co.  v.  Alexander,- 227  U.  S.  226,  227, 
Ann.  Cafl.  1915B,  77,  57  L.  Ed.  489,  33  Sup.  Ct.  245,  holding  service 
of  process  on  resident  director  of  foreign  railroad  having  office  in 
State  and  agents  to  settle  claims  presented,  is  valid,  as  railroad  is 
transacting  business  within  such  State;  Mechanical  Appliance  Co.  v. 
Castleman,  215  U.  S.  442,  54  L.  Ed.  276,  30  Sup.  Ct.  125,  holding  return 
of  sheriff  in  State  court  was  not  conclusive  upon  question  of  service 
of  process,  and  testimony  disclosed  that  foreign  corporation  was  not 
transacting  business  within  State  at  time  of  attempted  service,  and  that 
person  named  in  return  of  sheriff  was  not  authorized  agent;  Southern 
Photo  Material  Co.  v.  Eastman  Kodak  Co.,  224  Fed.  524,  holding  issue 
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of  sufficiency  of  service  on  foreign  corporation  is  for  court  without 
jury;  Nickerson  v.  Warren  City  Tank  etc.  Co.,  223  Fed.  S4fi,  848, 
upholding  service  on  foreman  of  Ohio  corporation  erecting  oil-tank  in 
Pennsylvania  constructed  at  main  works  in  Ohio;  Real  Estate  Trust 
Co.  V.  Washington- Virginia  Ry.  Co.,  204  Fed.  679,  holding  facts  show 
foreign  corporation  was  transacting  business  within  district  and  was 
subject  to  service  of  process;  Michigan  Aluminum  Foundry  Co.  v. 
Aluminum  Castings  Co.,  190  Fed.  885,  holding  Pennsylvania  corporation 
maintaining  agency  in  Detroit  for  sale  of  its  products  and  local  man- 
ager who  solicits  orders  and  frequently  closes  contracts,  is  transacting 
business  in  State,  and  valid  service  may  be  made  upon  local  man- 
ager in  suit  against  corporation  for  violation  of  Sherman  Anti-trust 
Act;  Peper  Automobile  Co.  v.  American  Motor  Car  Sales  Co.,  180  Fed. 
247,  248,  holding  on  motion  to  quash  service  of  summons  on  foreign 
corporation,  it  is  not  entitled  to  jury  trial  of  issues  as  to  whether  it 
is  transacting  business  in  State  and  whether  person  served  was  its 
agent,  but  such  issues  are  for  court;  Swarts  v.  Christie  Grain  etc. 
Co.,  166  Fed.  342,  holding  return  of  service  on  '' general  agent''  does 
not  show  compliance  with  either  section  73  or  section  75,  Neb.  Code 
Civ.  Proc,  providing  for  service  on  ''managing  agent";  Courtney  v. 
Pradt,  160  Fed.  570,  87  C.  C.  A.  463,  holding  foreign  executor,  not 
having  moved  into  State,  is  not  suable  in  Kentucky  on  testator's  debt; 
Carpenter  v.  Willard  Case  Lumber  Co.,  158  Fed.  701,  holding  commis- 
sion merchants  domiciled  in  Iowa  are  not  made  agents  within  meaning 
of  Iowa  Code,  §  3529,  of  Missouri  corporation  having  no  property 
or  place  of  business  in  State,  by  taking  and  forwarding  orders  to  such 
foreign  corporation,  and  jurisdiction  cannot  be  acquired  by  service 
of  process  on  such  agents;  Goepfert  v.  Compagnie  Generale  Trans- 
atlantique,  156  Fed.  198,  199,  holding  corporation  of  France  with 
principal  place  of  business  in  Paris,  operating  line  of  steamships  to 
New  York,  and  maintaining  general  agency  with  resident  agent  in  New 
York,  and  having  office  for  sale  of  tickets  in  Philadelphia  is  not  trans- 
acting business  in  Pennsylvania  in  sense  that  Federal  court  acquires 
jurisdiction  by  service  on  local  agent  in  Pennsylvania ;  McGuire  v.  Great 
Northern  Ry.  Co.,  155  Fed.  231,  232,  holding  foreign  railroad,  not 
owning  nor  operating  road  in  Iowa,  cannot  be  brought  into  State 
court  by  service  of  employee,  not  general  agent,  maintaining  office  in 
State  for  soliciting  of  business  to  be  done  outside  of  State,  where 
cause  of  action  has  no.  connection  with  such  office  or  agency;  Mitchell 
Mining  Co.  v.  Emig,  35  App.  D.  C.  532,  service  on  foreign  corporation 
by  leaving  summons  at  room  in  office  building  used  only  for  storage 
is  void  where  corporation  has  ceased  to  transact  corporate  business  in 
District;  North  Wisconsin  Cattle  Co.  v.  Oregon  Short  Line  R.  Co*, 
105  Minn.  205,  206,  117  N.  W.  392,  holding  service  on  agent  of  foreign 
railroads  soliciting  passenger  and  freight  traffic  to  be  routed  over 
their  roads  not  within  State^  is  void;  Pecos  etc.  Ry.  Co.  v.  Cox,  106 
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Tex.  77y  157  S.  W.  746,  holding,  in  action  against  railroad,  service 
upon  agent  insufficient  to  give  court  jurisdiction  of  foreign  railroad  in 
absence  of  proof  of  agency;  Southern  Pac.  Co.  v.  Allen,  48  Tex.  Civ. 
70,  106  S.  W.  444,  holding  question  of  whether  foreign  railroad  sued 
by  employee  for  injuries  received  outside  of  State  was  transacting  busi- 
ness or  had  agent  in  county  of  suit  is  for  jury,  and  folder  of  railroad 
is  admissible  as  evidence;  Bristol  v.  Brent,  38  Utah,  63,  66,  110  Pac. 
358,  359,  holding  under  Comp.  Laws  1907,  §  2948,  valid  service  may 
be  made  upon  '^  general  agenf  of  foreign  railroad  obtaining  routing 
orders  from  shippers  to  amount  of  forty  thousand  dollars  yearly; 
Arrow  Lumber  etc.  Co.  v.  Union  Pac.  R.  Co.,  53  Wash.  632,  102  Pac. 
651,  fact  that  person  solicits  freight  and  passenger  business,  routing 
it  over  foreign  railroad,  does  not  make  him  agent  upon  whom  process 
may  be  served  within  meaning  of  Bal.  Ann.  Codes  &  Stats.,  §  4875. 

Distinguished  in  International  Harvester  Co.  v.  Kentucky,  234  U.  S. 
586^  587,  58  L.  Ed.  1482,  34  Sup.  Ct.  944,  holding  foreign  corporation 
continuously  soliciting  orders  in  State  through  agents  and  delivering 
machines  in  response  to  orders  is  transactii^  business  in  State,  and 
service  of  process  on  agent  in  criminal  prosecutiiHi  against  oorporation 
is  valid;  Wendell  v.  Holland  America  Line,  40  App.  D.  C.  5,  holding 
service  upon  agent  in  District  of  Columbia  of  foreign  corporation  oper- 
ating steamships  budimui  EwMpc  4MmI  4i«w  Yock  City,  aallixtg  tifilrets, 
making  reservations  and  completing  contract  of  transportation  without 
ratification  by  corporation,  is  valid;  Toledo  Computing  Scale  Co.  v. 
Miller,  38  App.  D.  C.  240,  upholding  service  upon  sales  agent  of  for- 
eign corporation  engaged  in  manufacture  and  sale  of  scales  in  District ; 
Ferguson  Contracting  Co.  v.  Coal  etc.  Ry.  Co.,  33  App.  D.  C.  171, 
service  in  action  upon  arbitration  award  upon  treasurer  of  West  Vir- 
ginia corporation  whose  only  corporate  business  is  that  of  constructing 
and  operating  railroad  in  that  State,  where  railroad  maintains  office 
in  District  in  which  its  highest  officers  transact  business  of  road ;  Atkin- 
son v.  United  States  Operating  Co.,  129  Minn.  237, 152  N.  W.  412,  hold- 
ing service  upon  president  residing  in  State  of  foreign  corporation 
sending  agents  into  State  to  sell  stock  gives  court  jurisdiction;  W.  J. 
Armstrong  Co.  v.  New  York  Cent.  etc.  R.  Co.,  129  Minn.  Ill,  112,  Ann. 
Oas.  1916E,  335,  151  N.  W.  919,  holding  under  State  statute,  service 
on  freight  agent  of  foreign  railroad  sent  into  State  to  solicit  business 
gpives  State  court  jurisdiction  in  action  for  breach  of  contract  arising 
out  of  business  procured  by  agent;  Archer  Daniels  Linseed  Co.  v.  Blue 
Ridge  Dispatch,  113  Minn.  370,  371,  129  N.  W.  766,  upholding  service 
npon  agent  of  foreign  railroads  soliciting  business  in  State. 

Bailroad  company  having  no  tracks  within  district  is  not  doing  business 
therein  in  such  sense  that  it  is  liable  to  service  therein  ftom  fact  that  It 
maintains  agent  in  district  to  solicit  freight  and  passenger  traffic. 

Approved  in  United  States  Envelope  Co.  v.  Transo  Paper  Co.,  229 
Fed.  577,  578,  holding  under  Judicial  Code,  §  48,  court  has  no  juris- 
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diction  of  infringement  snit  against  foreign  corporation  not  having 
established  place  of  business  in  district,  although  its  agent  used  in- 
fringing articles  in  course  of  its  business;  Johanson  v.  Alaska  Tread- 
well  Gold  Mining  Co.,  226  Fed.  273,  holding  under  Rem.  &  Bal.  Code 
Wash.,  §  226,  subd.  9,  service  upon  purchasing  agent  of  foreign  cor- 
poration does  not  give  court  jurisdiction  of  corporation,  where  agent 
has  no  authority  to  make  purchases  without  approval  of  corporation; 
General  Electric  Co.  v.  Best  Electric  Co.,  220  Fed.  347,  holding  under 
Judicial  Code,  §  48,  nonresident  corporation  having  principal  place  of 
business  in  another  State  is  not  subject  to  suit  for  infringement  because 
its  sales  agent  maintains  office  at  his  own  expense  within  district  and 
agent  takes  ordei*s  to  be  filled  at  home  office;  Colosino  v.  Pittsburgh 
etc.  R.  Co.,  210  Fed.  662,  holding  railroad  incorporated  in  Pennsylvania 
and  Ohio,  having  principal  place  of  business  in  western  district  of 
Pennsylvania  and  having  no  place  of  business  in  eastern  district,  is 
not  made  resident  of  eastern  district  by  fact  that  it  is  part  of  fast 
freight  line  which  is  association  of  trafi&c  departments  of  several  rail- 
roads, maintaining  chief  clerk  in  eastern  district;  Noel  Const.  Co.  v. 
George  W.  Smith  &  Co.,  193  Fed.  496,  holding  foreign  corporation  was 
not  transacting  business  in  Maryland  at  time  of  service  upon  its  vice- 
president  in  that  State;  Fawkes  v.  American  Motor  Car  Sales  Co.,  176 
Fed.  1012,  holding  representatives  of  New  York  corporation  without 
place  of  business  in  Minnesota  were  not  agents  in  such  sense  as  to 
make  service  upon  them  service  upon  corporation;  William  Grace  Co. 
V.  Henry  Martin  Brick  etc.  Mfg.  Co.,  174  Fed.  133,  98  C.  C.  A.  167, 
holding  traveling  salesman  of  Pennsylvania  corporation  sent  into  Illi- 
nois on  special  matter  and  having  general  authority  to  solicit  orders 
for  goods  to  be  submitted  to  company  for  approval  is  not  agent  on 
whom  service  may  be  made  under  Hurd's  Rev.  Stats.  111.  1908,  c.  32, 
§26;  West  v.  Cincinnati  etc.  Ry.  Co.,  170  Fed.  364,  holding  Ohio 
railroad  sued  in  Georgia  on  transitory  cause  of  action  arising  in  Ken- 
tucky, having  agent  in  Georgia  to  solicit  business,  but  without  authority 
to  make  contracts,  is  not  transacting  business  in  Georgia  in  sense  to 
give  Federal  court  jurisdiction  by  service  on  such  agent;  Allen  v.  Yel- 
lowstone Park  Transp.  Co.,  164  Fed.  607,  holding  foreign  railroad  of 
Yellowstone  Park  authorizing  agent  of  another  railroad  transacting 
business  in  Missouri  to  sell  tickets  over  its  line  in  park  is  not  brought 
within  jurisdiction  of  Missouri  court  by  service  on  such  agent;  Booz 
V.  Texas  etc.  Ry.  Co.,  260  111.  382,  96  N.  E.  461,  holding  foreign  cor- 
poration having  no  property  in  State  or  agent  with  authority  to  make 
binding  contracts  is  not  subject  to  suit  by  service  on  mere  soliciting 
agent;  Hovey  v.  De  Long  Hook  &  Eye  Co.,  211  N.  Y.  429,  105  N.  E. 
669,  holding  foreign  corporation  maintaining  office  in  State  at  which 
traveling  salesmen  meet  customers  and  carry  on  correspondence  is  not 
transacting  business  within  State  within  corporation  tax  law  (Consol. 
LawS|  c.  60),  §§181,  182,  requiring  payment   of  annual  license  fee; 
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Deatrick's  Admr.  v.  State  Life  Ins.  Co.,  107  Va.  614,  59  S.  E.  493, 
holding  service  on  foreign  insurance  company  in  suit  on  life  policy 
void  under  Code  1904,  §§3214,  3215^  where  none  of  grounds  of  juris- 
diction enumerated  existed,  and  insured  did  not  live  in  county  of  suit 
When  policy  was  issued  or  at  time  of  his  death. 

Explained  in  Sleicher  v.  Pullman  Co.,  170  Fed.  367,  holdii^  foreign 
railroad  maintaining  offices  in  New  York  and  agents  to  solicit  business, 
and  holding  directors'  meetings,  disbursing  dividends,  and  making 
transfers  of  stock,  is  transacting  business  in  State,  and  refusing  to 
set  aside  service  in  suit  brought  in  State  court  and  removed  to  Fed- 
eral court. 

Distinguished  in  Frontier  S.  S.  Co.  v.  Franklin  S.  S.  Co.,  233  Fed. 
129,  holding  foreign  corporation  owning  and  operating  vessels  on  Great 
Lakes  is  doing  business  in  State  of  New  Tork^  where  its  vessels  docked 
at  ports  in  State,  crews  were  hired,  freights  collected,  and  vessels  re- 
paired and  fitted  out,  although  no  vessel  was  in  New  York  port  at  time 
of  service;  Bankers'  Surety  Co.  v.  Town  of  Holly,  219  Fed.  102,  134 
C.  C.  A.  536,  holding  under  Laws  Colo.  1907,  p.  447,  §  22,  foreign  surety 
company  withdrawing  from  State,  but  not  attempting  to  revoke  power 
of  attorney  consenting  to  service  upon  insurance  commissioner,  by  its 
execution  and  delivery  of  bond  for  performance  in  Colorado,  authorized 
service  upon  commissioner;  Bell  v.  New  Orleans  etc.  R.  Co.,  2  Ga.  App. 
819,  59  S.  E.  106,  holding  under  Civil  Code  of  1895,  §  1899,  service  on 
agent  of  foreign  corporation  soliciting  freights  and  other  business,  valid. 

Soliciting  trade  as  doing  business  within  State.    Note,  23  L.  B.  A. 
(N.  S.)  835,  836. 

Who  is  *' agent"  within  statute  providing  for  service  of  process 
on  agent  of  foreign  corporation.    Note,  Ann.  Cas.  1914D,  988. 

205  U.  8.  638,  61  L.  Ed.  920,  27  Sup.  Ot.  791,  MEXLOAJX  OENTRAIi  &Y.  CO. 
▼.  EOKKAK. 

Cited  in  Cuba  R.  Co.  v.  Crosby,  170  Fed.  378,  95  C.  C.  A.  539,  Mexi- 
can Cent.  Ry.  Co.  v.  Eckman,  156  Fed.  1023,  84  C.  C.  A.  679,  and 
Chouquette  v.  Mexican  Cent.  Ry.  Co.,  156  Fed,  1022,  84  C.  C.  A.  678. 

206  U.  S.  539,  51  L.  Ed.  921,  27  Sup.  Ot  798,  McCOAOH  ▼.  PHILADELPHIA 
TEUST   ETO.    CO. 

Cited  in  Hertz  v.  Woodman,  218  U.  S.  211,  54  L.  Ed.  1004,  30  Sup. 
Ct.  621,  Westhus  v.  Union  Trust  Co.,  164  Fed.  802,  90  C.  C.  A.  441, 
and  Gill  v.  Austin,  157  Fed.  234,  84  C.  C.  A.  677. 

Succession  tax — Retrospective  operation.    Note^  44  L.  E.  A.  (N*  8.) 
427. 
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Cited  in   Anderson  v.   Swedish  Evangelical  Mission  Covenant,  235 
U.  S.  692,  56  L.  £d.  428,  35  Sup.  Ct.  206. 

206  U.  B.  642,  61  !■.  Ed.  922,  27  Snp.  Ot  789,  OONTINEKTAL  PAFEB  BAG 
OO.  ▼.  EA8TEBN  PAFEB  BAG  00. 

Cited  in  United  Gas  Improvement  Co.  v.  Gas  Maeh.  Co.,  211  Fed. 
674. 

205  v.  S.  643,  61  Zi.  Ed.  922,  27  Sup.   Ot  791,  EDEL8TEIN  ▼.   UNITED 
STATES. 

Cited  in  Wechsler  v.  United  States,  158  Fed.  580,  86  C.  C.  A.  37,  and 
United  States  v.  Brod,  176  Fed.  169. 

Statutes  abridging  eonstitutional  privilege.    Note,  17  Ann.  Oat.  ISO. 
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206  V.  8.  1-27,  61  L.  Ed.  933,  27  Bnp.  Ot.  685,  ATLANTIC  OOABT  LINE 
K.  E.  CO.  Y.  NOETH  CAEOUNA  OOEPOEATION  CGMMIBSION. 

Eailroadfl  from  pnUlc  nature  of  tnudnegs  curried  on,  by  tbem  and  in- 
terest wUch  public  have  in  their  operation  are  robject,  aa  to  State  bnaineea, 
to  8tate  regulation  wbicb  may  be  exerdaed  directly  by  leglalatiye  antbority 
or  by  adminiatratlTe  bodiea  endowed  witb  power  to  that  end. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  305,  68 
L.  Ed«  239«  34  Sup.  Ct.  48,  upholding  order  of  commission  made  under 
authority  of  Kentucky  act  of  1900,  establishing  intrastate  rates ;  Louis- 
ville etc.  R.  Co.  v.  Siler,  186  Fed.  189,  holding  McChord  Act  of  Kentucky 
of  1900  authorizing  commission  to  establish  rates  after  hearing  upon 
complaint  of  shipper,  does  not  confer  judicial  power  on  commission  in 
violation  of  State  Constitutipn,  §§  27,  28,  109,  135;  Oregon  etc.  Naviga- 
tion Co.  V.  Campbell,  173  Fed.  973,  upholding  Oregon  act  of  1907  creat- 
ing railroad  commission  with  power  to  determine  reasonableness  of 
rates  in  first  instance  and  to  establish  reasonable  rates;  Chicago  etc. 
R.  Co.  V.  Winnett,  162  Fed.  247,  89  C.  C.  A.  222,  refusing  to  enjoin 
State  railroad  commission  from  considering  or  acting  upon  question  of 
establishing  new  rates  on  given  commodities;  Railroad  Commission  v. 
Saline  River  Ry.  Co.,  119  Ark.  243, 177  S.  W.  898,  holding  order  of  com- 
mission requiring  railroad  to  operate  daily  train  under  authority  of 
Eorby's  Digest,  §  6704,  is  void,  where  railroad  has  no  means  whatever 
to  operate  road  and  cannot  even  sell  road  for  cost  of  rails  and  rolling 
stock;  State  v.  Florida  etc.  Ry.  Co.,  67  Fla.  100,  64  South.  448,  grant- 
ing mandamus  to  compel  railroad  to  comply  with  order  of  commission 
requiring  designated  facilities;  Idaho  Power  etc.  Co.  v.  Blomquist,  26 
Idaho,  255,  Ann.  Gas.  1916E,  282,  141  Pac.  1093,  upholding  Public 
Utilities  Act  of  1913  authorizing  commission  to  investigate  facts  with 
view  to  making  orders  relating  to  rates  and  services  of  pnblie  utility 
corporations;  Southern  Indiana  Ry.  Co.  v.  Railroad  Commission,  172 
Ind.  121,  123,  87  N.  E.  969,  970,  holding  power  of  railroad  commission 
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is  administrative^  and  person  failing  to  avail  himself  of  statutory 
method  of  review,  under  Acts  of  1907,  §  6,  cannot  question  decision  of 
commission;  State  ex  rel.  Taylor  v.  Missouri  Pac.  Ry.  Co.,  76  Kan.  481, 
490,  92  Pac.  611,  614,  holding  statute  creating  railroad  commission  is 
not  void  as  delegation  of  legislative  power;  Michigan  Cent.  R.  Co.  v. 
Michigan  Railroad  Commission,  160  Mich.  364,  366,  125  N.  W.  552, 
553,  upholding  Public  acts  1907,  No.  312,  conferring  administrative,  not 
legislative  powers  upon  commission;  State  v.  Missouri  Pac.  Ry.  C6.,  81 
Neb:-28>  115  N.  W.  618,  upholding  Sess.  Laws  1905,  c.  105,  §  1,  requir- 
ing railroads  to  afford  equal  facilities  to  all  persons  or  corporations 
operating  grain  elevators;  State  v.  Pacific  Express  Co.,  80  Neb.  830, 
18  L.  B.  A.  (N.  S.)  664,  115  N.  W.  621,  holding  State  may  regulate  busi- 
ness of  express  companies;  Trustees  of  Saratoga  Springs  v.  S^atoga 
Gas  etc.  Co.,  191  N.  Y.  133, 14  Ann.  Gas.  606, 18  L.  E.  A.  (N.  8.)  713,  83 
•N.  E.  695,  holding  Laws  1905,  p.  2092,  c.  737,  establishing  gas  and 
electricity  commission  with  authority  to  establish  rates  is  not  void  as 
d^ll^tion  of  legislative  power,  but  provision  giving  authority  to  estab- 
lish rates  for  term  of  three  years  renders  act  void;  Hocking  Valley  Ry. 
Co.  V.  Public  Utilities  Commission,  92  Ohio  St.  19,  110  N.  E.  526,  up- 
holding order  of  public  utilities  commission  requiring  railroad  to  con- 
tinue interurban  service ;  Blue  v.  Tetrick,  69  W.  Va.  751,  72  S.  E.  1037, 
upholding  Acts  of  1908,  o.  33,  requiring  public  officers  to  keep  accounts 
of  public  moneys  in  conformity  with  system  prescribed  by  State  tax 
commissioner  and  board  of  public  works;  dissenting  opinion  in  Sabre  v. 
RuUand  R.  Co.,  86  Vt.  377,  Ann.  Gas.  1915G,  1269,  85  Atl.  706,  majority 
upholding  Laws  1906,  No.  126,  creating  railroad  commission  and  defin- 
ing its  powers. 

Explained  in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  362,  Ann.  Gas.  19150, 
1269,  85  Atl.  699,  upholding  Laws  1906,  No.  126,  creating  railroad  com- 
mission and  defining  its  powers. 

Distinguished  in  Chicago  etc.  R.  R.  Co.  v.  Wisconsin,  238  U.  S.  500, 
L.  R.  A.  1916A,  1133,  59  L.  Ed.  1430,  35  Sup.  Ct.  869,  holding  void  stat- 
ute of  Wisconsin  imposing  penalty  on  sleeping-car  companies  for  lower- 
ing upper  berth  before  it  was  actually  engaged;  Louisville  etc.  R.  Co.  v. 
Hughes,  201  Fed.  738,  holding  Ohio  inspection  law  of  1910  was  super- 
seded by  act  of  Congress  of  1911,  as  applied  to  interstate  railroad  whose 
engines  only  enter  State  to  terminal  point. 

Validity  of  statute  conferring  on  commission  power  to  fix  rates  for 
public  service  corporations.    Note,  14  Ann.  Gas.  615. 

Delegation  of  power  to  regulate  carriers.    Note,  32  L.  R.  A.  (N.  S.) 
658. 

i  ^Whsihtac  order  of  railroad  commission  is  beyond  scope  of    anthofity 
iMe^atdd  to  commission  by  State  law,  is  not  Federal  question. 
.<-  -Approved  in  North  Carolina  Corp.  Commission  v.  Southern  Ry.  Co., 
151  N.  C.  450,  66  S.  E.  429,  holding  reasonableness  of  order  of  corpora- 
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tion  commission  directing  railroad  to  remove  station  to  other  side  of 
main  line  tracks  is  reviewable  by  Federal  court  only  after  carrier  ha» 
exhausted  right  of  review  and  appeal  in  State  courts  and  not  by  in- 
ferior Federal  court  on  removal  of  cause. 

Order  of  State  railroad  commission  requiring  railroad  to  furnish  addi- 
tional facilities  is  not  denial  of  due  process,  although  it  results  in  some 
pecuniary  loss. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Railroad  Commission,  237  U.  S. 
227,  59  L.  Ed.  930,  35  Sup.  Ct.  560,  holding  void  Wis.  Stats.  1911,  §  1801, 
requiring  interstate  trains  to  stop  at  villages  of  specified  number  of  in- 
habitants without  regard  to  volume  of  business ;  Michigan  Central  R.  R. 
Co.  V.  Michigan  R.  R.  Commission,  236  U.  S.  631,  59  L.  Ed.  766,  35  Sup. 
Ct.  422,  upholding  order  of  Michigan  railroad  commission  requiring  rail- 
road and  street  railway  to  make  physical  connection  for  interchange  of 
intrastate  passenger  and  freight  traffic;  Russell  v.  Sebastian,  233  U.  S. 
209,  Ann.  Ga£.  1914G,  1282,  58  L.  Ed.  923,  34  Sup.  Ct.  517,  holding 
amendment  of  1911  to  section  19  of  article  XI  of  California  Constitu- 
tion,, and  Los  Angeles  ordinances  of  1911  and  1912,  were  ineffectual  to 
deprive  corporations,  having  accepted  offer  in  section  19  before  amend- 
ment, of  right  to  continue  to  lay  gas-pipes  in  street ;  Kansas  City  South- 
em  Ry.  Co.  V.  Kaw  Valley  Drainage  Dist.,  233  U.  S.  77,  58  L.  Ed.  858, 
34  Sup.  Ct.  564,  holding  void  order  of  State  court  requiring  interstate 
railroad  to  remove  bridge  in  interests  of  drainage  district;  Chicago  etc. 
Ry.  Co.  V.  Iowa,  233  U.  S.  345,  58  L.  Ed.  993,  34  Sup.  Ct.  592,  upholding 
order  of  State  railroad  commission  requiring  carrier  to  use  equipment 
of  connecting  carrier  in  transporting  interstate  shipment  on  new  bill  of 
lading  from  point  of  original  destination  to  other  points  within  State; 
Missouri  Pacific  Ry.  Co.  v.  Tucker,  230  U.  S.  347,  57  L.  Ed.  1509,  33  Sup. 
Ct.  961,  holding  void  Kansas  statute  of  1905  establishing  maximum 
rates  for  transportation  of  oil  and  gasoline  and  imposing  liability  of 
five  hundred  dollars  as  liquidated  damages  for  every  charge  in  excess  of 
statutory  rate;  Interstate  Commerce  Commission  v.  Louisville  etc.  R.  R. 
Co.,  227  U.  S.  91,  67  L.  Ed.  433,  33  Sup.  Ct.  185,  upholding  order  of  In- 
terstate Commerce  Commission  restoring  local  rates  in  force  many  years 
between  New  Orleans  and  neighboring  cities,  and  making  corresponding 
reduction  in  through  rates;  Washington  ex  rel.  Oregon  R.  R.  &  Nav. 
Co.  V.  Fairchild,  224  U.  S.  529,  56  L.  Ed.  870,  32  Sup.  Ct.  536,  holding 
Washington  statute  authorizing  railroad  commission  to  require  addi- 
tional trackage  is  valid,  but  order  of  commission  in  this  case  not  re- 
quired by  public  necessity ;  Missouri  Pacific  Ry.  Co.  v.  Kansas,  216  U.  S. 
275,  278,  279,  54  L.  Ed.  478,  479,  30  Sup.  Ct.  330,  upholding  order  of 
State  railroad  commission  requiring  regular  passenger  train,  instead  of 
mixed  passenger  and  freight  train,  to  be  run  from  point  in  State  to 
State  line,  even  though  such  train  is  run  at  loss;  Willcox  v.  Consoli- 
dated Gas  Co.,  212  U.  S.  54,  15  Ann.  Gas.  1084,  53  L.  Ed.  400,  29  Sup. 
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Ct.  192,  upholding  New  York  statutes  and  order  of  gas  eommission  of 
1906  relating  to  gas  rates  for  Nvw  York  eity;  Atkatie  Ctmat  Line  R.  R. 
Co.  V.  Wharton,  207  U.  S.  334,  52  L.  Ed.  234,  28  Sup.  Ct.  121,  holding 
order  of  State  commission  requiring  interstate  trains  to  stop  at  points 
in  State,  having  adequate  transportation  facilities,  is  void;  Interstate 
Consol.  Street  Ry.  Co.  v.  Commonwealth  of  Massachusetts,  207  U.  S.  86, 
12  Ann.  Oas.  565,  52  L.  Ed.  116,  28  Sup.  Ct.  26,  upholding  Massachusetts 
Statute,  in  force  when  charter  was  granted  to  street  railway,  requiring 
street  railway  to  transport  children  to  and  from  school  for  half  fare; 
Delaware  L.  &  W.  R.  Co.  v.  Van  Santvoord,  232  Fed.  983,  984,  holding 
order  of  New  York  public  service  commission  requiring  four  trains  daily 
each  way  between  two  points  in  city  void  as  not  required  by  '^  public 
necessity,"  where  railroad  was  operating  two  trains  each  way  daily; 
Delaware  etc.  R.  Co.  v.  Van  Santwood,  216  Fed.  256,  enjoining  enforce- 
ment of  order  of  New  York  public  service  commission  requiring  rail- 
road ox>erating  two  trains  each  way  daily  between  two  cities  in  State, 
to  operate  two  additional  trains  each  way  resulting  in  net  loss  of  three 
thousand  dollars  per  annum;  Seaboard  Air  Line  Ry.  v.  Railroad  Com- 
mission, 206  Fed.  182,  upholding  order  requiring  physical  connection 
between  two  railroads;  Atchison  etc.  Ry.  Co.  v.  United  States,  203  Fed. 
59,  upholding  order  of  Interstate  Commerce  Commission  establishing 
freight  rate  on  lemons  from  Ce^lifomia  to  Atlantic  Coast  points;  Wash- 
ington etc.  Ry.  Co.  v.  Magruder,  198  Fed.  231,  holding  Maryland  statute  of 
1910  requiring  railroad  operating  one  mixed  train  each  way  daily,  to  run 
two  passenger  trains  each  way  daily  void,  where  gross  earnings  for  service 
given  were  barely  sufficient  to  pay  operating  expenses;  Chicago  etc.  R. 
Co.  V.  Oglesby,  198  Fed.  157,  158,  upholding  order  of  Missouri  railroad 
commission  requiring  interstate  railroad  to  operate  additional  passenger 
train  each  way  daily  from  State  line  to  point  in  State;  Louisville  etc. 
R.  Co.  y.  Railroad  Conunission  of  Alabama,  191  Fed.  764,  order  of  State 
railroad  commission  requiring  interstate  railroad  to  receive  and  dis- 
charge passengers  at  specified  station,  not  requiring  another  railroad  tp 
discharge  passengers  at  such  station,  is  not  authorized  by  Alabama  act 
of  1903  relating  to  construction  and  use  of  Union  station,  and  is  also 
void  under  Fourteenth  Amendment;  Hooker  v.  Interstate  Commerce 
Commission,  188  Fed.  252,  upholding  order  of  1910  of  Interstate  Com- 
merce Commission  establishing  maximum  first-class  fVeight  rate  between 
Cincinnati  and  Chattanooga;  In  re  Arkansas  Rate  Cases,  187  Fed.  307, 
enjoining  as  confiscatory  enforcement  of  two-cent  passenger  law  of  1907 
of  Arkansas,  and  freight  rates  established  by  State  railroad  commis- 
sion; Delaware  etc.  R.  Co.  v.  Stevens,  172  Fed.  604,  holding  order  of 
New  York  public  service  commission  requiring  railroad  to  stop  two  fast 
interstate  trains  at  certain  place  is  legislative,  and  not  res  judicata  as 
to  its  validity  in  suit  to  enjoin  enforcement  of  order  as  interference 
with  interstate  commerce;  In  re  Arkansas  Railroad  Rates,  168  Fed.  731, 
holding,  where,  after  freight  rates  established  by  commission  and  two- 
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cent  passenger  rate  are  enjoined  pendente  lite,  railroad  raises  freight 
rates  fifty  to  two  hundred  per  cent  and  returns  to  three-cent  passenger 
rate,  freight  rates  are  extortionate,  but  three-cent  passenger  rate  is 
reasonable;  Billings  Mut.  Tel.  Co.  v.  Rocky  Mountain  Bell.  Tel.  Co.,  155 
Fed.  212,  holding  under  provision  of  Montana  Constitution,  art.  XV, 
§  14,  local  telephone  company  could  require  long  distance  telephone 
company  to  permit  connection  with  its  lines;  St.  Louis  etc.  Ry.  Co.  v. 
State,  99  Ark.  15,  136  S.  W.  943,  upholding  acts  of  1907  and  order  of 
commission  thereunder  requiring  railroad  to  lay  spur-track  at  specified 
point;  Louisiana  etc.  Ry.  Co.  v.  State,  85  Ark.  18,  106  S.  W.  961,  963, 
holding  in  prosecution  of  railroad  for  failure  to  comply  with  statute 
requiring  it  to  construct  railroad  at  specified  point,  court  may  determine 
reasonableness  of  requirement;  Colorado  etc.  Ry.  Co.  v.  State  R.  R.  Com- 
mission of  Colorado,  54  Colo.  94,  95,  129  Pac.  518,  upholding  order  of 
commission  requiring  railroad  to  operate  abandoned  portion  of  its  line, 
although  such-  operation  results  in  loss ;  District  of  Columbia  v.  Capital 
Traction  Co.,  41  App.  D»C.  120,  upholding  statute  requiring  street  rail- 
ways to  accept  transfers  from  contiguous  independent  lines;  State 
V.  Florida  etc.  Ry.  Co.,  69  Fla.  182,  67  South.  911,  holding  order  of  rail- 
road commission  requiring  establishment  of  railroad  station  unreason- 
able, where  railroad  is  operated  at  loss  and  income  is  insufiicient  to  pay 
interest  on  bonds ;  State  ex  rel.  Railroad  Commrs.  v.  Florida  East  Coast 
Ry.  Co.,  65  Fla.  428,  62  South.  593,  holding  order  of  commission  re- 
ducing rates  so  that  carrier  is  deprived  of  reasonable  compensation  for 
its  service  rendered  as  entirety  is  void;  State  ex  rel.  Railroad  Commrs. 
V.  Louisville  etc.  R.  Co.,  62  Fla.  358,  57  South.  189,  upholding  order  re- 
quiring operation  of  separate  passenger  trains,  instead  of  mixed  passen- 
ger and  freight  trains,  between  specified  points  in  State;  State  ex  rel. 
Railroad  Commrs.  v.  Florida  East  Coast  Ry.  Co.,  57  Fla.  526,  49  South. 
44,  upholding  order  of  commission  prescribing  schedule  for  certain  pas- 
senger trains;  State  v.  Atlantic  Coast  Line  R.  Co.,  56  Fla.  623,  648,  32 
L.  R.  A.  (N.  S.)  639,  47  South.  971,  979,  upholding  demurrage  rule  8  of 
commission;  Railroad  Commission  v.  Louisville  etc.  R.  Co.,  140  Ga.  832, 
Ann.  Oas.  1915A,  1018;  L.  B.  A.  1916E,  902,  80  S.  E.  334,  upholding 
order  of  commission  requiring  railroads  selling  mileage  or  penny  scrip- 
books  to  pull  same  on  train  of  company  selling  same,  when  presented  by 
liolders  for  transportation  between  points  in  Georgia,  except  in  cities  of 
over  ten  thousand  inhabitants  according  to  United  States  census  of  1910, 
in  which  cities  scrip  shall  be  exchanged  for  tickets;  Southern  Indiana 
Ry.  Co.  V.  Railroad  Commission,  172  Ind.  122,  87  N.  E.  969,  upholding 
order  of  commission  reducing  freight  rate  between  two  points,  though 
other  carriers  were  not  required  to  conform  to  same  rate;  Pittsburgh 
etc.  Ry.  Co.  v.  Hunt,  171  Ind.  203,  86  N.  E.  333,  upholding  order  of 
commission  requiring  connection  between  two  railroads  at  junction 
point ;  State  v.  Postal  Telegraph  Co.,  96  Kan.  306,  150  Pac.  548,  uphold- 
ing Public  Utilities  Act  (Laws  1911,  c,  238)   conferring,  upon  public 


206  U.  S.  1-27  NOTES  ON  U.  S.  REPORTS.  1008 

utilities  commission  power  to  determine  whether  telegraph  station,  long 
established  and  maintained,  should  be  abandoned;  State  ex  rel.  Taylor 
V.  Missouri  Pac.  Ry.  Co.,  76  Kan.  501,  92  Pac.  618,  upholding  order  of 
commission  requiring  railroad  to  .operate  separate  passenger  train  ser- 
vice instead  of  mixed  train  from  State  line  to  specified  point  within 
State;  Commonwealth  v.  Boston  etc.  Ry.  Co.,  212  Mass.  86,  98  N.  E. 
1077,  upholding  Statute  of  1910,  c.  567,  requiring  street-cars  to  trans- 
port day  or  evening  pupils  of  public  or  industrial  schools  for  half  fare; 
Grand  Rapids  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission,  183  Mich. 
395,  150  N.  W.  157,  holding  void  decision  of  railroad  commission  that 
railroads  agreeing  to  construct  and  maintain  private  side-tracks  may  not 
include  certain  things  in  agreement,  as  denying  right  of  hearing  as  to 
reasonableness  of  order  applied  to  facts  in  each  case;  State  v.  Qreat 
Northern  Ry.  Co.,  130  Minn.  61,  153  N.  W.  248,  holding  order  of  com- 
mission requiring  operation  of  Sunday  local  passenger  train  void;  State 
ex  rel.  Simpson  v.  Chicago  etc.  Ry.  Co.,  118  Minn.  385,  Ann.  Gas.  191SE, 
494,  41  L.  R.  A.  (N.  S.)  524,  137  N.  W.  4,  upholding  act  establishing 
lower  rate  than  maximum  passenger  rate  for  transportation  of  members 
of  State  military  force  traveling  under  orders ;  Southern  Ry.  Co.  v.  State 
ex  rel.  Attorney  General,  95  Miss.  669,  Ann.  Oas.  1912A,  225,  48  South. 
238,  upholding  provision  of  Code  1906,  §  4854,  requiring  railroad  to 
establish  and  maintain  depot  in  incorporated  villages,  as  applied  to  such 
village  on  branch  line,  though  branch  line  is  operated  at  loss,  where 
whole  system  is  remunerative ;  State  v.  Chicago  etc.  R.  Co.,  239  Mo.  233, 
234,  290,  143  S.  W.  794,  813,  upholding  act  of  1907  requiring  running 
of  at  least  one  passenger  train  each  way  daily  on  all  railroads ;  McCully 
V.  Chicago  etc.  Ry.  Co.,  212  Mo.  15,  110  S.  W.  714,  holding  void  pro- 
vision of  Rev.  Stats.  1899,  §  1085,  requiring  railroads  to  furnish  free 
return  transportation  to  shippers  of  stock  in  carload  lots;  Chicago  etc. 
R.  Co.  V.  Nebraska  State  Ry.  Commission,  85  Neb.  829,  26  L.  B.  A. 
(N.  S.)  444,  124  N.  W.  482,  upholding  order  of  commission  requiring 
railroad  to  erect  passenger  and  freight  depot  at  specified  place  within 
city  and  to  maintain  agent  at  such  depot;  N.  C.  Corporation  Commis- 
sion V.  Winston-Salem  etc.  Ry.  Co.,  170  N.  C.  570,  87  S.  E.  789,  holding 
Revisal,  §  1074,  authorizing  appeals  from  decisions  of  corporation  com- 
mission to  court  is  limited  to  appeals  by  railroad  or  commission,  and 
dismissing  appeal  from  denial  by  commission  of  petition  by  individual 
to  compel  railroad  to  remove  station;  State  ex  rel.  McCue  v.  Northern 
Pac  Ry.  Co.,  26  N.  D.  487,  490,  499,  145  N.  W.  154,  155,  159,  upholding 
statute  of  1907  prescribing  intrastate  commodity  freight  rate,  though 
rate  is  noncompensatory,  where  total  net  intrastate  freight  earnings  yield 
fair  return  on  investment;  St.  Louis  etc.  Ry.  Co.  v.  State,  28  Okl.  380, 
111  Pac.  399,  holding  void  order  of  corporation  commission  requiring 
railroad  to  remove  inadequate  depot  and  construct  new  one,  where  rail- 
road offers  to  reconstruct  old  building  to  meet  requirements  of  ade* 
quaoy  and  eonvenience;  Atchison  etc.  Ry.  Co.  y.  Miller,  28  Okl.  Ill,  112, 
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114  Pac.  1105,  upholding  order  of  commission  requiring  railroad  operat- 
ing one  train  daily  each'  way  except  Sunday  to  operate  one  train  each 
way  on  Sunday,  although  operation  of  such  train  results  in  loss; 
Chicago  etc.  Ry.  Co.  v.  State,  24  Okl.  373,  24  L.  R.  A.  (N.  S,)  398,  103 
Pac.  618,  holding  order  of  commission  directing  telegraph  company  to 
maintain  operator  at  specified  station,  void;  Atchison  etc.  Ry.  Co.  v. 
State,  23  Okl.  245,  18  Ann.  Cas.  102,  100  Pac.  22,  upholding  order  of 
corporation  commission  requiring  telephone  to  be  installed  and  main- 
tained in  railroad  station;  Adena  R.  R.  Co.  v.  Public  Service  Commis- 
sion, 92  Ohio  St.  7,  110  N.  E.  632,  upholding  order  of  commission  re- 
quiring railroad  to  provide  specified  facilities  and  services  between  two 
given  points  in  State;  Corvallis  etc.  R.  Co.  v.  Benson,  61  Or.  382,  121 
Pac.  426,  holding  act  of  1909  repealing  section  1  of  Act  of  1874  grant- 
ing tide-lands  to  railroad,  and  section  3,  of  Act  of  1884,  waiving  forfeit- 
ure of  rights  reserved  to  State,  violates  Constitution,  art.  I,  §  18,  requir- 
ing compensation  for  private  property  taken  for  public  use;  Bacon  v. 
Boston  etc.  R.  R.,  83  Vt.  443,  76  Atl.  138,  upholding  order  of  commis- 
sion requiring  railroad  to  eliminate  grade  crossings,  to  construct  subway 
at  depot  approach,  and  to  eliminate  four  tracks;  State  v.  Skagit  River 
Tel.  &  Tel.  Co.,  85  Wash.  43,  147  Pac.  891,  holding  in  mandamus  pro- 
ceeding to  compel  enforcement  of  commissions  order  requiring  two  tele- 
phone companies  to-  connect  their  lines  that  third  company  claiming 
enforcement  of  order  would  violate  its  contract  with  one  of  such  com- 
panies, was  entitled  to  be  heard ;  State  ex  rel.  Great  Northern  Ry.  Co.  v. 
Public  Service  Commission,  81  Wash.  278,  142  Pac.  684,  upholding  order 
of  commission  requiring  interstate  train  to  stop  at  specified  point ;  Wis- 
consin Telephone  Co.  v.  Railroad  Commission,  162  Wis.  409,  156  N.  W.. 
621,  upholding  Laws  1911,  c.  546,  §§1,  2,  relating  to  physical  connection 
between  competing  telephones  and  order  of  commission  directing  such 
connection  which  provides  for  compensation  for  services  rendered  by 
each  of  pai*ties;  Chicago  etc.  R.  Co.  v.  Railroad  Commission,  152  Wis. 
666,  667,  673, 140  N.  W.  300,  301,  303,  upholding  Statute  of  1911,  §  1801, 
requiring  railroad  to  maintain  station  at  villages  of  more  than  two 
hundred  inhabitants,  and  requiring  at  least  one  passenger  train  each 
way  to  be  stopped  and  if  four  or  more  trains  are  run  each  way  requir- 
ing two  each  way  to  be  stopped;  State  v.  Chicago  etc.  R.  Co.,  152  Wis. 
349,  Ann,  Ga«.  19140,  478,  140  N.  W.  73,  upholding  Laws  1911,  c.  272, 
requiring  upper  berth  in  sleeping-car  to  be  kept  closed  until  engaged 
or  occupied;  dissenting  opinion  in  Southern  Ry.  Co.  v.  King,  160  Fed. 
338,  339,  87  C.  C.  A.  284,  majority  upholding  provision  of  Georgia  Civil 
Code,  §  2222,  requiring  engineers  to  check  speed  at  public  road  cross- 
ings, as  applied  to  interstate  train;  dissenting  opinion  in  Pennsylvania 
R.  Co.  V.  Philadelphia  County,  220  Pa.  129,  15  L.  R.  A.  (N.  S.)  108,  68 
Atl.  684,  majority  enjoining  enforcement  of  act  of  1907  prescribing  pas- 
senger rates. 

XIX— 64 
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Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
602,  Ann.  Caa.  1916A,  1,  59  L.  Ed.  744,  35  Sup.  Ct.  429,  holding  North 
Dakota  Statute  (Laws  1907,  c.  51)  establishing  maximum  intrastate 
rates  on  coal,  void  as  requiring  carrier  to  transport  commodity  at  loss 
or  for  merely  nominal  compensation;  Shepard  v.  Northern  Pae.  Ry.  Co., 
184  Fed.  771,  holding  Minnesota  statutes  of  1907  and  orders  of  com- 
mission establishing  intrastate  rates  void  as  discriminatory  and  as  bur- 
den on  interstate  commerce;  Piatt  v.  Lecocq,  158  Fed.  730,  732,  15 
L.  B.  A.  (N.  S.)  558,  85  C.  C.  A.  621,  holding  void  order  of  commission 
requiring  express  company  to  receive  packages  of  specie  and  currency 
from  bank  during  reasonable  business  hours  on  day  preceding,  where 
trains  to  destination  of  shipment  leave  between  hours  of  6:30  and  7:45 
A.  M. ;  Public  Service  Commission  v.  Brooklyn  etc.  Water  Co.,  122  Md. 
619,  90  Atl.  91,  holding  order  requiring  water  supply  company  to  ex- 
tend plant  into  additional  territory  void,  where  revenue  will  not  pay 
cost  of  extension  and  service  and  company  has  no  funds  to  pay  there- 
for; Seward  v.  Denver  etc.  R.  Co.,  17  N.  M.  591,  693,  46  L.  B.  A.  (N.  S.) 
242,  131  Pac.  992,  993,  holding  order  requiring  railroad  to  maintain 
agent  at  station  void  under  facts  disclosed  by  recotrd ;  dissenting 
opinion  in  McCully  v.  Chicago  etc.  Ry.  Co.,  212  Mo.  20,  43,  110  S.  W. 
716,  723,  726,  majority  holding  void  provision  of  Rev.  Stats.  1899, 
§  1085,  requiring  railroads  to  furnish  free  return  transportation  to 
shippers  of  stock  in  carload  lots. 

Returns    to    which    public    service    corporations    entitled.    Note, 
L.  E.  A.  1915A,  55. 

206  U.  8.  28-41,  51    L.  Ed.  946,  27    Sup.    Ot    681,  HI8000K  ▼.  VABIOK 
BANS. 

Questions  of  extent  and  validity  of  pledge  are  local  questions  and  deci- 
sions of  State  court  on  such  questions  are  binding  on  Federal  Supreme  Court. 
Approved  in  Dibert  v.  Wernicke,  214  Fed.  680,  131  C.  C.  A.  109, 
holding  under  Louisiana  law  (Rev.  Civ.  Code,  art.  3165)  relating  to 
foreclosure  of  pledges,  pledgee  of  bonds  was  authorized  to  sell  same 
on  New  Orleans  stock  exchange  without  appraisement,  advertisement, 
or  notice,  and  to  purchase  bonds  itself  at  fair  price;  Federal  Trust  Co. 
▼.  Bristol  County,  222  Mass.  47,  109  N.  E.  885,  holding  decree  of  Fed- 
eral court  directing  sale  of  property  of  street  railway  in  suit  to  which 
company,  mortgagees,  and  creditors  were  parties  is  binding  upon  par- 
ties, and  upon  successor  of  purchaser  at  such  sale. 

Individual  policies  on  life  of  partner  held  as  collateral  security  for  bis 
Individual  Indelytedness  may  be  sold  by  creditor  and  applied  to  individual 
debt,  although  debtor  is  also  liable  for  partnership  debt,  and  creditor  maj 
prove  balance  of  individual  debt  and  whole  of  partnership  debt 

Approved  in  Sexton  v.  Dreyfus,  219  U.  S.  345,  65  L.  Ed.  245,  31  Sup. 
Ct  256^  holding  under  Bankruptcy  Act  of  1898^  secured  creditor  selling 
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Beeexities  «ffcer  filing  of  petition  must  apply  proceeds,  first  to  liquids* 
timi  of  debt  with  interest  to  date  of  petition,  and  cannot  first  apply 
snch  proceeds  to  interest  accruing  since  petition;  Tnmer  v.  Metro- 
politan Trust  Co.,  207  Fed.  503,  125  G.  G.  A.  157,  upholding  sale 
at  public  auction  by  trust  company  of  mortg^age  bonds  held  as  security 
for  corporation's  note,  and  allowing  claimant  to  prove  bonds  against 
bankrupt's  estate;  In  re  Gurrie,  197  Fed.  1013,  denying  petition  to 
appoint  separate  trustee  for  individual  estate  of  bankrupt  partner, 
although  such  appointment  is  within  discretionary  power  of  bank- 
ruptcy court;  In  re  Effinger,  184  Fed.  737,  sustaining  allowance  of 
dividends  on  claims  made  by  bankrupt  partner  on  behalf  of  his  indi- 
vidual estate  against  partnership  estate;  Metropolitan  Loan  etc.  G<^  v. 
Shafer,  44  App.  D.  G.  370^  upholding  agreement  in  promissory  note 
authorizing  sale  of  securities  on  default  by  maker  and  purchase  of 
securities  by  holder  of  note.     . 

Distinguished  in  In  re  Davis,  174  Fed.  561,  98  G.  C.  A.  338,  disal- 
lowing claim  of  mortgagee  against  bankrupt's  estate  as  having  been 
paid  by  foreclosure  of  mortgage,  where  mortgagee  purchasing  property 
at  foreclosure  sale  admits  property  is  worth  more  than  mortgage  and 
costs. 

Right  of  pledgee  to  purchase  pledged  property.    Note,  Ann.  Oas. 
1912A,  526. 

Bankruptcy  Act  of  1808  did  not  attempt  by  any  of  its  provisions  to 
deprive  lienor  of  any  remedy  with  which  law  of  State  vested  him. 

Approved  in  Taney  v.  Penn  Nat.  Bank,  232  U.  S.  180,  58  h.  Ed.  561, 
34  Sup.  Gt.  288,  holding  delivery  of  warehouse  receipts  is  delivery  of 
property  in  bonded  warehouse  under  Pennsylvania  law,  and  rights  of 
trustee  in  bankruptcy  axe  inferior  to  rights  of  bank  lending  money  on 
pledge  of  such  receipts  as  security;  Jones  v.  Springer,  226  U.  S.  155, 
57  L.  Ed.  168,  33  Sup.  Gt.  64,  holding  sale  by  local  court  having  cus- 
tody of  perishable  goods  under  attachment  without  notice  of  petition 
in  bankruptcy,  will  not  be  set  aside  because  local  statute  is  broader 
than  General  Order  XVIII,  3;  Stone-Ordean-Wells  Go.  v.  Mark,  227 
Fed.  979,  142  G.  G.  A.  433,  holding  execution  creditor  whose  execution 
was  levied  on  right  of  bankrupt  to  recover  debt  of  bank  to  it  eight  days 
before  filing  of  petition  in  bankruptcy  is  adverse  claimant,  and  cannot 
be  compelled  in  summary,  proceeding  to  pay  money  collected  to  trustee, 
but  is  entitled  to  defend  claim  in  plenary  suit ;  In  re  Stiger,  202  Fed.  793, 
holding  assignment  of  accounts  receivable  within  four  months  of  filing  in 
petition  in  bankruptcy  as  security  for  goods  sold  to  manufacturer,  al- 
though assignment  was  made  pursuant  to  agreement  prior  to  four  months ' 
period  is  not  equitable  assignment,  and  is  voidable  against  trustee  in 
bankruptcy  of  manufacturer;  First  Nat.  Bank  of  Lake  Gharles  v.  Lanz, 
202  Fed.  119,  120  G.  G.  A.  271,  upholding  sale  within  four  months 
of  bankruptcy  of  bank  stock  pledged  more  than  four  months  before 
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bankruptcy,  where  delivery  of  certificates  of  stock  imder  Louisiana  law '« 
was  valid  pledge  without  transfer  on  books  of  ooQiQvation ;  Fidelity 
Trust  Co.  V.  Gaskell,  195  Fed.  872,  115  C.  C.  A.  527,  holding  Federal 
court  exercising  ancillary  jurisdiction  in  bankruptcy  may  determine 
adverse  claim ;  In  re  Rathman,  183  Fed.  919,  921,  925,  928,  106  C.  C.  A. 
253,  holding  filing  of  petition  in  bankruptcy  and  adjudication,  without 
demand  of  possession  of  property  or  notice  of  bankruptcy  proceeding 
to  mortgagee,  State  court  receiver,  or  purchaser  at  foreclosure  sale,  did 
not  confer  upon  bankruptcy  court  jurisdiction  to  determine  in  sum- 
mary proceeding,  merits  of  mortgagee's  adverse  claim  to  mortgage  liens 
upon  property  at  time  petition  was  filed;  In  re  Peacock,  178  Fed.  859, 
possession  of  cotton  by  pledgee  to  secure  advances  made  to  pledgor  is 
based  on  bona  fide  adverse  claim  which  bars  right  of  referee  to  order 
delivery  of  cotton  to  trustee  in  bankruptcy  of  pledgor;  Powell  v.  Gate 
City  Bank,  178  Fed.  611,  102  C.  C.  A.  55,  holding  loan  made  by  bank 
and  its  security  was  *iot  avoidable  as  preference  under  section  67d 
of  Bankruptcy  Act;  Clay  v.  Waters,  178  Fed.  394,^  21  Ann.  Oaa.  897, 
101  C.  C.  A.  645,  holding  filing  of  petition  in  bankruptcy  and  adjudica- 
tion is  injunction  by  court  against  interference  with  property  and 
such  interference  is  contempt;  In  re  Rohrer,  177  Fed.  383,  100  C.  C.  A. 
613,  holding  bankruptcy  court  has  no  authority  to  stay  foreclosure  pro- 
ceedings in  State  court  begun  within  four  months  of  filing  petition  in 
bankruptcy  to  foreclose  lien  on  land  obtained  more  than  four  months 
prior  to  filing  of  petition ;  In  re  Bartlett,  172  Fed.  680,  holding  pledge 
to  bank  of  bill  of  sale  of  stock  to  secure  extension  of  loans  from  bank 
and  money  to  compromise  with  creditors  is  enforceable  to  extent  of  note 
secured,  but  not  for  claims  assigned  to  bank  during  compromise,  where 
at  time  of  extension  of  loan  bank  had  expert  examination  of  accounts 
of  bankrupt;  Bush  v.  Adams,  165  Fed.  805,  denying  equitable  relief 
where  sale  of  bonds  pledged  as  collateral  security  is  in  accordance  with 
terms  of  contract  and  is  not  shown  to  be  fraudulent  or  unfair;  Tube 
City  Min.  etc.  Co.  v.  Otterson,  16  Ariz.  316,  146  Pac.  207,  holding  Bank- 
ruptcy Act  does  not  avoid  lien  for  labor  preserved  and  enforced  by 
legal  proceedings,  especially  where  lien  attached  more  than  eight  months 
before  bankruptcy  and  action  to  foreclose  lien  was  commenced  prior  to 
bankruptcy ;  Aetna  Ins.  Co.  v.  Evans,  57  Fla.  344,  49  South.  62,  holding 
.^garnishments  served  more  than  four  months  before  bankruptcy  are  un- 
affected by  section  67f  of  Bankruptcy  Act,  and  judgment  creditors  are 
entitled  to  amounts  of  judgments  against  insurance  company  as  gar- 
nishee, as  against  trustee  in  bankruptcy;  Neill  v.  Barbaree,  135  Ga. 
773,  70  S.  E.  639,  holding  State  court  has  jurisdiction  to  foreclose 
mortgage  lien  after  filing  of  petition  in  bankruptcy;  Christopherson  v* 
Harrington,  118  Minn.  46,  41  L.  R.  A,  (N.  S.)  276,  136  N.  W.  290,  hold- 
ing  vendor  under  executory  contract  for  sale  of  land  to  bankrupt  may 
serve  notice  upon  bankrupt  for  termination  of  contract  for  default  in 
payment  of  purchase  price^  in  interval  between  adjudication  in  bank- 
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Tuptcy  and  appointment  of  trustee;  Colonial  Trust  Co.  y.  Central  Trust 
Co.,  243  Pa.  277,  90  Atl.  192,  holding  sale  of  securities  after  notice 
to  trustee  where  securities  were  pledged  for  loan  under  contract  au- 
thorizing private  sale  without  notice  upon  default  in  payment  is  valid, 
and  pledgee  purchasing  securities  is  not  required  to  account  to  trustee 
in  bankruptcy  for  profits  on  subsequent  sale ;  dissenting  opinion  in  Pugh 
V.  Loisel,  219  Fed.  426,  135  C.  C.  A.  221,  majority  holding  State  court 
cannot  order  foreclosure  of  mortgage  on  bankrupt's  prox>erty  between 
dates  of  filing  of  petition  and  of  adjudication  in  bankruptcy;  dissent- 
ing opinion  in  Fourth  St.  Nat.  Bank  v.  Millboume  Mills  Co.  's  Trustee, 
172  Fed.  187,  80  K  R.  A.  (N.  8.)  652,  96  C:  C.  A.  629,  majority  holding 
pledge  of  certificates  for  grain  was  not  such  delivery  of  goods,  under 
Pennsylvania  law,  as  to  pass  title  to  trustee  in  bankruptcy;  Ross  v. 
Stroh,  165  Fed.  631,  91  C.  C.  A.  616,  arguendo. 

Distinguished  in  Pugh  v.  Loisel,  219  Fed.  419,  420,  135  C.  C.  A.  221, 
holding  State  court  cannot  order  foreclosure  of  mortgage  on  bank- 
rupt's property  between  dates  of  filing  of  petition  in  bankruptcy  and 
of  adjudication;  George  B.  Matthews  &  Sons  v.  Joseph  Webre  Co.,  213 
Fed.  397,  holding  order  of  State  court  foreclosing  mortgage  on  real 
estate  of  bankrupt  after  filing  of  petition  in  bankruptcy  is  void ;  Fourth 
St.  Nat.  Bank  v.  Millboume  Mills  Co.s'  Trustee,  172  Fed.  181,  SO  L.  R.  A. 
(N.  8.)  662,  96  C.  C.  A.  629,  holding  pledge  of  certificate  for  grain  was 
not  such  delivery  of  goods,  under  Pennsylvania  law,  as  to  pass  title  to 
trustee  in  bankruptcy. 

206  U.  8.   41-46,  51   !■.  Bd.  963,   27   Ba^-  Ot.  679,  CHAPMAN  *   DEWBT 
LAND  00.  ▼.  BIOELOW. 

Not  cited. 

206  U.  S.  46-118,  61  L.  Ed.  966,  27  Bup.  Ot.  665,  EAN8A8  ▼.  OOLOBADO. 

Provision  of  Constitution  vesting  all  judicial  power  which  nation  Is 
capable  of  exercising  In  Supreme  and  other  courts,  embraces  all  controversies 
of  Justifiable  nature  arising  within  territorial  Umlts  of  nation,  Including 
controversies  between  States,  but  original  action  cannot  be  maintained  In 
Pederal  8iiin»me  Court  by  State  to  enforce  its  penal  laws  against  citizen  of 
another  State. 

Approved  in  Oklahoma  v.  Gulf  Ry.  Co.,  220  U.  S.  300,  Ann.  Oas. 
19120,  524,  65  Ik  Ed.  473,  31  Sup.  Ct.  437,  suit  by  State  to  enjoin 
railway  and  express  companies  from  introducing  liquor  into  State  is  not 
within  original  jurisdiction  of  Supreme  Court;  Virginia  v.  West  Vir- 
ginia, 220  U.  S.  27,  65  L.  Ed.  S57,  31  Sup.  Ct.  330,  holding  suit  between 
States  to  apportion  debt  is  quasi-international  and  is  to  be  considered 
in  untechnical  spirit,  and  that  West  Virginia  is  under  obligation  to  bear 
share  of  debt  as  apportioned  by  master;  Virginia  v.  West  Virginia,  206 
U.  S.  317,  51  L.  Ed.  1079,  27  Sup.  Ct.  732,  Federal  Supreme  Court  has 
original  jurisdiction  of  suit  by  Virginia  against  West  Virginia  for 
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aceounting  and  to  determine  amount  of  pnblie  debt  of  undivided  State 
to  be  paid  by  West  Virginia;  Hoxie  v.  New  York  etc.  R.  Co.,  82  Conn. 
357,  17  Ann.  Oaa.  324,  73  Atl.  757,  holding  action  for  injuries  under 
Federal  Employers'  Liability  Act  of  1908  cannot  be  brought  in  State 
court;  Rickey  Land  etc.  Co.  v.  Miller  ft  Lux,  218  U.  S.  261,  64  L.  Ed. 
1038,  31  Sup.  Ct.  11,  arguendo. 

When   State  may  invoke   original  jurisdiction  of  United  States 
Supreme  Court.    Note,  Ann.  Oa&  19120,  530,  631. 

EzAmptlon  of  United  Statea  to  salt  In  one  of  its  own  courts  without  its 
consent  has  been  repeatedly  recognised. 

Approved  in  Deseret  Water  etc.  Co.  v.  State,  167  Cal.  158,  163,  138 
Pac.  986,  988,  holding  provision  of  Code  of  Civil  Procedure,  §  1240, 
subd.  3,  declaring  that  lands  ''owned  or  held  by  the  United  States  in 
trust  or  otherwise"  may  be  subjected  to  eminent  domain  proceedings 
is  ineffectual  unless  United  States  authorizes  State  to  bring  it  in  as 
party. 

Provision  of  Constitotion,  article  IV,  section  8,  is  grant  of  power  to 
United  States  of  control  over  its  property. 

Approved  in  light  v.  United  States,  220  U.  S.  537,  55  L.  Ed.  574, 
31  Sup.  Ct.  485,.  enjoining  owner  of  cattle  from  allowing  cattle  to  graze 
on  forest  reservation  without  permit;  United  States  v.  Utah  Power  etc. 
Co.,  209  Fed.  567,  126  C.  C.  A.  376,  and  Utah  Power  &  Light  etc.  Co. 
v.  United  States,  230  Fed.  336, 144  C.  C.  A.  470,  both  holding  State  can- 
not exercise  right  of  eminent  domain  over  unappropriated  public  lands; 
Deseret  Water  etc.  Co.  v.  State,  167  Cal.  160,  138  Pac.  987,  holding  con- 
demnation of  State  land  which  is  surrounded  by  United  States  forest 
reserves,  by  public  service  company  under  power  of  eminent  domain 
is  not  contrary  to  public  policy  or  interests  of  State. 

Proposition  that  there  are  legislative  powers  affecting  nation  as  whole 
which  belong  to,  although  not  expressed  in,  grant  of  powers,  is  in  direct 
conflict  with  doctrine  that  this  is  government  of  enumerated  powers. 

Approved  in  United  States  v.  Shauver,  214  Fed.  157,  holding  void 
Act  of  1913,  c.  145,  protecting  migratory  birds. 

Fact  that  no  power  is  adequate  for  reclamation  of  extensive  tracts  of 
arid  land  within  our  borders  other  than  that  of  national  gOTomment  does 
not  authorize  exercise  of  such  power  if  it  has  not  been  granted  by  Federal 
Oonstitntlon. 

Approved  in  State  v.  McCullagh,  96  Kan.  789,  153  Pac.  559,  uphold- 
ing statute  (Laws  1913,  c.  199,  §  1)  forbidding  shooting  of  ducka  from 
motor-boat. 

While  national  government  owns  large  tracts  of  arid  lands  within  limits 
of  States  and  has  power  to  make  needful  rules  and  regulations  respecting 
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iti  crwn  property,  its  legiilatioii  etimot  override  8Ute  Utwi  in  re«p«ct  to 
general  subject  of  recbunatton. 

Approved  in  Twin  Falls  Canal  Co.  v.  Foote,  192  Fed.  594,  holding 
suit  against  officer  in  charge  of  reclamation  work  under  act  of  Con- 
gress of  1902  to  determine  water  rights  in  stream  is  not  suit  against 
officer  acting  under  revenue  law  within  meaning  of  Rev.  Stats.,  §  643, 
and  is  not  removable  to  Federal  court;  United  States  v.  Hanson,  167 
Fed.  884,  93  C.  C.  A.  371,  upholding  Act  1902,  c.  1093,  providing  for 
reclamation  of  arid  lands  by  irrigation,  as  applied  to  lands  within 
States  as  well  as  within  territories. 

Explained  in  Burley  v.  United  States,  179  Fed.  8,  13^  83  L.  B.  A. 
(K.  8.)  807,  102  C.  C.  A.  429,  holding  fact  that  reclamation  project 
contemplated  irrigation  of  private,  as  well  as  large  tract  of  government 
land  did  not  render  project  illegal,  so  as  to  prevent  condemnation  of 
canal  to  carry  it  out. 

Each  State  has  full  Jurisdiction  over  lands  wltUn  Its  borders,  indndlng 
beds  of  streams  and  other  waters. 

Approved  in  Marshall  Dental  Mfg.  Co.  v.  Iowa,  226  U.  S.  462,  57 
lib  Ed.  303,  33  Sup.  Ct.  168,  holding  riparian  owner  takes  only  to  water's 
edge  under  Iowa  law,  and  title  to  bed  of  meandered  lake  is  either  in 
United  States  or  has  passed  to  State  under  swamp-land  grant,  and 
State  has  sufficient  interest  to  maintain  action  against  intruder  without 
title ;  Bean  v.  Morris,  221  U.  S.  486,  55  L.  Ed.  822,  31  Sup.  Ct.  703, 
sustaining  appropriation  of  water  made  under  laws  of  Wyoming  as 
against  riparian  owners  in  Montana;  Rickey  Land  etc.  Co.  v.  Miller 
&  Lux,  218  U.  S.  260,  261,  54  L.  Ed.  1037,  1038,  31  Sup.  Ct.  11,  holding 
jurisdiction  of  Nevada  and  California  courts  is  concurrent  as  to  riparian 
rights  on  river  flowing  through  both  States,  and,  Nevada  court  having 
first  acquired  jurisdiction,  proceedings  in  California  court  are  en- 
joined ;  McGilvra  v.  Ross,  215  U.  S.  79,  54  L.  Ed.  101,  30  Sup.  Ct.  27, 
holding  patentees  of  public  land  within  territory  and  bordering  on 
navigable  water  acquire  no  title  below  high-water  mark,  and  State,  upon 
its  admission,  may  dispose  of  lands  under  such  waters  free  from  ease- 
ment of  upland  proprietor;  Stockman  v.  Leddy,  55  Colo.  30,  Ann.  Oas. 
1916B,  1052,  129  Pac.  222,  holding  general  assembly  has  power  to  make 
appropriation  to  protect  rights  of  State  in  its  natural  streams  and 
waters  thereof;  State  ex  rel.  Dawson  v.  Akers,  92  Kan.  178,  Ann.  Gas. 
1916B,  543,  140  Pac.  641,  holding  title  to  bed  of  navigable  stream  is 
in  State  and  upholding  statute  of  1913  regulating  taking  of  sand  from 
bed  of  navigable  river ;  Coyle  v.  Smith,  28  Okl.  152,  113  Pac.  957,  hold- 
ing act  of  legislature  providing  for  permanent  location  of  capital  valid, 
although  Enabling  Act  of  1913  provided  that  temporary  capital  at 
Guthrie  should  not  be  changed  prior  to  1913,  and  then  at  election  by 
people;  Bernot  v.  Morrison,  81  Wash.  551,  Ann.  Gas.  1916D,  290,  143 
Pac.  108,  holding  title  to  bed  of  unnavigable  lake  vests  in  patentees  of 
bordering  lands,  and  neither  State  nor  United  States  has  title  thereto. 
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DiBiingulehed  in  United  States  ▼.  Bnrley,  172  Fed.  617,  holding' fact 
that  reclamation  project  under  act  of  1902  includes  irrigation  of  private 
lands,  as  well  as  large  tract  of  government  land,  and  that  owners  are 
co-operating,  does  not  render  project  ill^al,  or  deprive  Secretary  of 
Interior  of  power  to  condemn  lands  to  carry  it  out. 

State  may  determine  for  Itself  whether  common-law  role  in  respect  to 
riparian  rights  or  doctrine  of  I4;»propriatioa  of  waters  for  purposes  of  irri- 
gation shall  controL 

Approved  in  Twaddle  v.  Winters,  29  Nev.  106,  85  Pac.  285,  fact  that 
patents  for  defendant's  lands  along  banks  of  creek  were  issued  prior 
to  act  of  Congress  of  1866  providing  for  appropriation  of  water  for 
irrigation  purposes,  does  confer  on  owners  of  such  lands  riparian  com- 
mon-law rights  to  waters  of  creek  as  against  prior  appropriators ;  Mc- 
Gilvra  v.  Ross,  161  Fed.  400,  holding  owners  of  land  abutting  on  inland 
navigable  waters  in  Washington  under  patents  from  United  States  ante- 
dating admission  of  State,  do  not  own  land  below  ordinary  high-water 
mark;  Stemberger  v.  Seaton  Mountain  etc.  Power  Co.,  45  Colo.  403, 
102  Pac.  169,  holding  common-law  doctrine  of  riparian  rights  does  not 
obtain  in  Colorado ;  Hough  v.  Porter,  51  Or.  399,  408,  409,  410,  98  Pac. 
1095,  1098,  1099,  holding  act  of  Congress  of  1877  known  as  Desert 
Land  Act,  abrogates  common-law  rule  as  to  riparian  rights  as  to  lands 
settled  after  date  of  act,  and  provisions  of  Code  (B.  &  C.  Comp., 
§§  4994,  5000)  relating  to  riparian  rights  do  not  determine  effect  of 
doctrine  as  applied  to  irrigation;  Snyder  v.  Colorado  Gold  Dredging 
Co.,  181  Fed.  65,  104  C.  C.  A.  136,  holding  under  Colorado  law,  con- 
veyance of  riparian  land,  even  though  it  is  placer  gold  claim^  does  not 
carry  right  to  unappropriated  waters  of  stream. 

Fact  that  Congress  cannot  determine  rule  which  shall  control  between 
two  States  or  that  neither  State  caa  enforce  its  own  policy  upon  other 
does  not  preyent  controversy  from  being  one  of  Justiciable  nature. 

Approved  in  City  of  McMinnville  v.  Howenstine,  56  Or.  464,  Ajul 
Oafl.  1912G,  193,  109  Pac.  86,  holding  city  has  power  to  appropriate  by 
eminent  domain  water  flowing  from  defendant's  land  situated  without 
corporate  limits. 

Common  law  is  hut  accnmolated  expressions  of  varions  judicial  tzlhunala 
in  their  efforts  to  ascertain  what  is  right  and  Just  between  individuals, 
and  tlirough  successive  disputes  and  decisions  Federal  Supreme  Court  is 
building  up  what  may  be  called  interstate  common  law. 

Approved  in  Yazoo  &  M.  V.  R.  Co.  v.  Scott,  108  Miss.  880,  67  South. 
492,  holding  Supreme  Court  has  power  in  civil  action  at  common  law  to 
award  new  trial  on  issue  of  damages  only. 

State,  beyond  its  property  rights,  has  interest  in  large  tract  of  land 
bordering  on  river  and  controversy  over  diversion  of  its  waters  by  another 
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State,  Tis6B  abore  mere  gnestioii  of  local  private  right  and  involves  matter 
of  State  Interest. 

Approved  in  Hudson  County  Water  Co.  v.  McCarter,  209  U.  S.  355, 
14  Ann.  Gaa.  560,  52  L.  Ed.  832,  28  Sup.  Ct.  529,  upholding  Laws  of 
New  Jersey  of  1905,  c.  238,.  prohibiting  transportation  of  water  of 
State  into  any  other  State. 

Right  to  forbid  taking  water  out  of  State.    Note,  43  L.  R.  A. 
(N.  8.)  242. 

Supreme  Ck>urt  in  deciding  controversy  between  two  States  as  to  diver- 
sion of  waters  of  river  must  consider  effect  of  what  has  been  done  in  respec- 
tive States  and  so  adjust  dispute  upon  basis  of  equality  of  rights  as  to 
secure  as  far  as  possible  to  one  State  benefits  of  irrigation  without  depriv- 
i|ig  other  State  of  beneficial  effects  of  flowing  stream. 

Approved  in  Cubbins  v.  Mississippi  River  Commission,  204  Fed.  307, 
refusing  to  enjoin  maintenance  of  levees  built  by  public  authority  to 
prevent  overflow  of  lands,  where  construction  of  levee  resulted  in  over- 
flow of  complainant's  land;  St.  Liouis  Union  Trust  Co.  v.  Galloway  Coal 
Co.,  193  Fed.  121,  refusing  to  enjoin  lessee  from  using  narrow  walk  on 
lessor's  land  as  trespass  or  to  declare  forfeiture  of  lease  for  breach 
of  covenant  to  work  mine  for  its  best  development;  In  re  Arkansas 
Railroad  Rates,  168  Fed.  722,  imposing  as  condition  to  continuance  of 
injunction  to  restrain  enforcement  of  rates  as  confiscatory,  that  railroad 
cease  chai^ng  more  than  thirty-three  and  one-third  per  cent  higher 
freight  rate  than  that  enjoined;  Bliss  v.  Washoe  Copper  Co.,  186  Fed. 
827,  109  C.  C.  A.  133  (affirming  Bliss  v.  Anaconda  Copper  Min.  Co., 
167  Fed.  366,  367,  368),  refusing  to  enjoin  maintenance  of  smelter  on 
ground  that  fumes  and  arsenic  precipitated  injure  crops  and  poisons 
stock  on  farm,  where  operation  of  smelter  is  one  of  State's  chief  in- 
dustries ;  McCarthy  v.  Bunker  Hill  etc.  Concentrating  Co.,  164  Fed.  941, 
942,  92  C.  C.  A.  259,  refusing  to  enjoin  injury  to  farms  by  tailings  from 
mines  and  mills,  where  result  would  be  to  close  mines  and  mills  employ- 
ing ten  thousand  to  twelve  thousand  men,  and  to  destroy  business  of 
important  towns  and  markets  for  products  of  many  farms;  Mason  v. 
Apalache  Mills,  81  S.  C.  569,  62  S.  E.  401,  enjoining  mill  owner  from 
storing  water  in  manner  to  cause  unnecessary  overflow  of  lower  riparian 
owner,  but  on  condition  that  land  owner  allow  mill  owner  to  clean 
sand  out  of  bed  of  river  through  his  lands;  West  &  Co.  v.  Octoraro 
Water  Co.,  159  Fed.  534,  arguendo. 

Miscellaneous.  Cited  in  Bliss  v.  Anaconda  Copper  Min.  Co.,  167 
Fed.  1028,  holding  court  may,  in  its  discretion,  require  each  party  to 
pay  its  own  costs  in  equity  suit,  where  at  time  of  bringing  suit  ques- 
tions involved  were  not  well  settled  and  there  was  wide  room  for  dif- 
ference of  opinion. 
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206  U.  S.    118-128,  61  L.   Ed.  983,  27    Sap.  Ot.  676^  UHITBD  STATES  ▼. 
WILLIAM  CRAMP  9b  SONS  SHIP  ft  E.  B.  00. 

Words  of  release  '^y  reason  of"  are  equivalent  to  ''by  virtae  or*  in 
original  contract  for  construction  of  vessel  and  include  all  claims  arising 
from  contract^  althou^  not  directly  arising  from  construction  of  vesseL 

Approved  in  Wm.  Cramp  &  Sons  Ship  etc.  Bldg.  Co.  v.  United  States, 
239  U.  S.  227,  60  L.  Ed,  240,  36  Sup.  Ct.  72,  holding  failure  to  under- 
stand legal  effect  of  release  did  not  make  it  subject  of  reformation, 
and  denying  recovery  of  damages  for  delay  by  government  in  furnish- 
ing materials  as  release  covered  such  claims. 

Distinguished  in  William  Cramp  &  Sons  Ship  etc.  Bldg.  Co.  v.  United 
States,  216  U.  S.  499,  503,  54  L.  Ed.  588,  590,  30  Sup.  Ct.  392,  holding 
Secretary  of  Navy  had  power  to  change  terms  of  release  required  by 
contract  and  leave  claims  of  contractor  to  be  presented  to  Court  of 
Claims,  where  both  parties  waived  contract  as  impracticable. 

206  U.  S.  129-188,  51  L.  Ed.  987,  27  Sup.  Ot.  606,  ADAMS  EXPBESS  OO.  v. 
KENTUCKY, 

Goods  moving  in  interstate  commerce  cease  to  be  such  commerce  only 
after  delivery  and  sale  in  original  package;  and  Wilson  law  of  1890  was  not 
abdication  of  power  of  Oongress  to  regulate  interstate  commerce,  since  tbat 
law  simply  affects  an  incident  of  commerce  by  allowing  State  power  to 
attach  after  delivery  and  before  sale  of  intoxicating  liquor. 

Approved  in  Kirmeyer  v.  Kansas,  236  U.  S.  572,  59  L.  Ed.  724,  35 
Sup.  Ct.  419,  holding  provisions  of  Wilson  law  of  1890  do  not  apply  to 
interstate  shipment  of  liquor  until  after  delivery  to  consignee,  or  expira- 
tion of  reasonable  time  therefor,  and  State  law  interfering  with  delivery 
of  interstate  shipment  of  beer  is  void;  Ex  parte  Eaglesfield,  180  Fed. 
562,  holding  vessel  engaged  in  interstate  commerce  under  valid  coasting 
license  is  not  subject  to  municipal  license  tax  imposed  by  ordinance 
under  Wisconsin  Laws  1905,  c.  490;  Shaw  v.  Atlanta,  11  Ga.  App.  397, 
75  S.  E.  489,  holding  person  paying  freight  and  surrendering  bills  of 
lading  of  interstate  shipment  of  liquor  may  be  prosecuted  for  violation 
of  Code  of  Atlanta,  §  1537,  if  he  intends  to  sell  liquor  in  violation  of 
law,  although  liquor  remains  in  custody  of  carrier;  State  ex  rel.  Rail- 
road Commission  v.  Adams  Express  Co.,  171  Ind.  144,  19  L.  R.  A. 
(N.  S.)  93,  85  N.  E.  339,  holding  Interstate  Commerce  Act  of  1887  as 
amended  in  1906  regulating  transportation  and  delivery  of  goods  by 
express  companies,  supersedes  Indiana  statute  of  1901  on  same  subject 
matter;  S.  Kahn's  Sons  v.  Commonwealth,  143  Ky.  299,  136  S.  W.  639, 
holding  order  for  goods  including  whisky  taken  by  salesman  from  retail 
merchant  in  local  option  county  which  was  accepted  by  nonresident 
wholesale  grocer  and  liquor  dealer  and  goods  shipped  to  retail  mer- 
chant was  sale  in  another  State  and  not  violation  of  local  option  law; 
Commonwealth  v.  Scott,  141  Ky.  705,  133  S.  W.  767,  holding  intrastate 
carrier  delivering  interstate  shipment  of  liquor  in  local  option  district 
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is  not  guilty  of  violating  Ky.  Stats.,  §  2569a ;  Whitmire  v.  Common- 
wealth, 140  Ky.  736,  135  S.  W.  767,  holding  person  informing  another 
that  liquor  could  be  purchased  from  manager  of  distillery  in  another  State 
and  furnishing  blank  order  which  he  filled  out  at  purchaser's  request  did 
not  violate  local  option  law,  as  sale  was  made  in  another  State;  State  v. 
Parshley,  108  Me.  415,  37  L.  R.  A.  (N.  S.)  444,  81  Atl.  486,  holding  inter- 
state shipment  of  liquor  not  subject  to  seizure  by  State,  where  consignee 
notified  of  its  arrival  pays  express  charges  and  signs  receipt  but  asks  com- 
pany to  keep  package  until  he  finds  out  whether  it  belongs  to  him ;  State 
V.  Rosenberger,  212  Mo.  656, 126  Am.  St.  Rep.  580, 20  L.  R.  A.  (N.  S.)  284, 
111  S.  W.  511,  holding  dealer  making  C.  O.  D.  shipment  of  liquor  into 
local  option  territory  is  not  guilty  of  violating  local  option  law  as  sale  is 
completed  upon  delivery  to  carrier;  Gulf  etc.  Ry.  Co.  v.  State  ex  rel. 
Caldwell,  28  Okl.  756,  758,  35  L.  R.  A.  (N.  S.)  456,  116  Pac.  177,  refus- 
ing to  enjoin  interstate  carrier  from  receiving  liquor  at  point  without 
State  for  delivery  to  consignees  within  State;  St.  Louis  etc.  R.  Co.  v. 
State,  26  Okl.  302,  109  Pac.  231,  holding  interstate  shipment  of  liquor 
in  possession  of  carrier  cannot  be  seized  by  State  officers,  as  State  laws 
do  not  attach  until  delivery  to  consignee ;  McCord  v.  State,  2  Okl.  Cr.  227, 
101  Pac.  285,  holding  under  Wilson  Act  of  Congress  of  1890  interstate 
shipment  of  liquor  cannot  be  seized  by  State  officers  until  after  delivery 
Off  shipimtit  io  consignee,  and  seizure  of  liquor  in  possessioii  of  drayman 
before  delivery  to  consignee  was  unauthorized;  State  v.  J.  W.  Kelly  & 
Co.,  123  Tenn.  564,  566,  133  S.  W.  1013,  holding  person  not  guilty  of 
violating  Act  of  1906,  c.  1,  §  1,  prohibiting  sale  of  liquor  within  four 
miles  of  schoolhouse,  where  act  closing  contract  of  sale  of  liquor,  ordered 
by  mail  from  without  State,  was  delivery  to  carrier,  which  placed  liquor 
under  protection  of  commerce' clause  of  Federal  Constitution. 

Distinguished  in  State  v.  Kirmeyer,  88  Kan.  602,  128  Pac.  1119,  en- 
joining shipments  of  liquor  into  State  by  person  moving  business  across 
line  into  Missouri  to  evade  State  prohibitory  laws;  Friedman  &  Co.  v. 
State,  37  Okl.  168,  131  Pac.  531,  affirming  judgment  of  confiscation  of 
liquor  shipped  into  State  by  devices  in  violation  of  State  law;  0.  F. 
Haley  Co.  v.  State,  34  Okl.  302,  125  Pac.  737,  denying  interpl6a  that 
liquor  seized  in  that  part  of  State  formerly  Indian  Territory  is  inter- 
state commerce,  where  allegations  of  interplea  show  violation  of  crimi- 
nal laws  of  United  States;  Blunk  v.  Waugh,  32  Okl.  622,  39  L.  ft.  A. 
(N.  S.)  1093,  122  Pac.  720,  denying  recovery  in  replevin  of  liquors  from 
trespasser,  where  pleadings  show  purpose  of  recovery  is  to  engage  in 
liquor  business  in  violation  of  State  law;  State  v.  Eighteen  Casks  of 
Beer,  24  Okl.  791,  25  L.  R.  A,  (N.  S.)  492,  104  Pac.  1095,  holding  liquor 
in  possession  of  consignee  on  carrier's  premises  loses  interstate  char- 
acter and  may  be  seized  under  State  law. 

Statute  of  Kentucky  making  penal  all  shipments  of  liquor  "to  be  paid 
for  on  delivery,  commonly  called  0.  O.  D.  shipments,"  and  proriding  tliat 
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pUce  where  money  is  paid  or  goods  delivered  shall  be  deemed  place  of  sale, 
and  that  carrier  and  its  agents  shall  he  Jointly  liable  with  vendor  is,  as 
applied  to  interstate  shipments,  beyond  power  of  State. 

Approved  in  Rosenberger  v.  Pacific  Express  Co.,  241  U.  S.  51, 
60  L.  Ed.  883,  36  Sup.  Ct.  510,  holding  Texas  statute  of  1907  imposing 
special  license  on  express  companies  maintaining  offices  for  C.  0.  D. 
shipments  of  intoxicating  liquors  void  as  burden  on  interstate  com- 
merce; Adams  Express  Co.  v.  Kentucky,  214  U.  S.  223,  53  L.  Ed.  973, 
29  Sup.  Ct.  633,  Ky.  Stats.  1903,  §  1307,  making  it  offense  to  sell  liquor 
to  inebriate,  as  applied  to  carrier  bringing  liquor  to  such  person  from 
another  State,  is  void;  Kansas  City  Breweries  Co.  v.  Trickctt,  195  Fed. 
842,  enjoining  interference  by  State  with  delivery  of  interstate  ship- 
ments of  liquor  purchased  in  State  by  resident  of  another  State;  Dan- 
ciger  V.  Stone,  187  Fed.  857,  holding  Oklahoma  prohibitory  law  (Sess. 
Laws,  Oklahoma,  1907-08,  p.  605,  c.  69,  art.  Ill,  §§  5,  6,  does  not  apply 
to  interstate  shipment  of  liquor  in  hands  of  earner  before  delivery 
to  consignee,  and  Federal  injunction  restraining  officers  from  seizing 
such  liquor  is  not  violation  of  Rev.  Stats.,  §  720 ;  Jones  v.  United  States, 
170  Fed.  6,  24  L.  &.  A.  (N.  8.)  143,  95  C.  C.  A.  213,  holding  retail  liquor 
dealer  having  internal  revenue  tax  paid  stamp  posted-  ta  place  of 
business  as  required,  is  not  subject  to  prosecution  under  Rev.  Stats., 
§  3242a,  for  C.  0.  D.  shipment  of  liquor  ordered  by  person  i»«another 
county,  as  sale  was  complete  upon  delivery  to  express  company;  State 
V.  Coleman,  80  N.  J.  L.  19,  77  Atl.  1028,  holding  act  of  1889  prohibit- 
ing sale  of  liquor  without  license  is  limited  to  sales  within  State,  and 
resident  employee  obtaining  order  for  liquor  to  be  furnished  by  non- 
resident employer,  and  delivering  liquor  to  buyer,  does  not  violate  act; 
Palmer  v.  Southern  Exp.  Co.,  129  Tenn.  143,  165  S.  W.  243,  holding:  Act 
1913,  c.  1,  §  9,  subs.  2,  limiting  to  one  gallon  interstate  shipment  of 
liquor  intended  for  personal  use  of  consignee  is  .void;  State  v.  Kenney, 
62  W.  Va.  287,  57  S.  E.  824,  holding  Acts  1903,  c.  40,  §  1,  relating  to 
shipment  and  sale  of  liquor  contrary  to  law,  does  not  apply  to  inter- 
state commerce. 

Distinguished  in  Rosenberger  v.  Pacific  Express  Co.,  258  Mo.  105,  110, 
167  S.  W.  431,  432,  holding  Texas  statute  of  1907  imposing  occupation 
tax  on  persons  and  corporations  handling  C.  O.  D.  shipments  of  liquor 
valid  as  applied  to  interstate  shipment;  dissenting  opinion  in  Jones  v. 
United  States,  170  Fed.  11,  12,  24  L.  R.  A.  (N.  S.)  148,  95  C.  C.  A.  213, 
majority  holding  retail  liquor  dealer  having  internal  revenue  stamp 
posted  in  place  of  business  as  required,  is  not  subject  to  prosecution 
under  Rev.  Stats.,  §  3242a,  for  C.  O.  D.  shipment  of  liquor  ordered  by 
person  in  another  county,  as  sale  was  complete  upon  delivery  to  express 
company. 

When  imported  liquors  become  subject  to  State  regulation.    Note, 
20^  Ann.  Caa.  670. 
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What   terminates   interstate   transportation   of   liquor.    Note,    11 
L.  R.  A.  (N.  8.)  651. 

Where  title  passes  on  shipment  of  liquor  G.  O.  D.    Note,  24  L.  R.  A. 
(N.  8.)  144. 

Place  of  sale  of  liquor.    Note,  44  L.  R.  A.  (N.  8.)  466,  460,  463. 

What  constitutes  ^'original  package''  as  applied  to  interstate  ship- 
ments.   Note,  12  Ann.  Caa.  1117. 

206  U.  8.  188>139,  51  L.  Bd.  092,  27  8np.  Ofc.  606,  ADAMS  EXPRESS  OO. 
▼.  KENTXJCKT. 

What    terminates    interstate    transportation    of   liquor.    Note,    11 
L.  R.  A.  (N.  8.)  552. 

Where  title  passes  on  shipment  of  liquor  C.  O.  D.    Note,  24  L.  R.  A. 
(N.  8.)  144. 

Place  of  sale  of  liquor.    Note,  44  L.  R.  A.  (N.  8.)  466. 

206  U.  8.  189-141,  51  L.  Ed.  993,  27  Sap.  Ot.  609,  ADAMS  EXPRESS  00. 
y.  KENTUOXT. 

Statute  of  Kentucky  making  penal  all  shipments  of  liquor  "to  be  paid 
for  on  delivery,  commonly  known  as  0.  O.  D.  shipments"  and  providing  that 
place  where  money  is  paid  or  goods  delivered  diall  he  deemed  place  of  sale, 
and  that  carrier  and  its  agents  shall  be  jointly  liable  with  vendor,  is  as 
applied  to  interstate  shipments,  beyond  power  of  State. 

Approved  in  Commonwealth  v.  People's  Express  Co.,  201  Mass.  574, 
131  Am.  St.  Rep.  416,  88  N.  £.  423,  holding  provisions  of  Stats.  1906, 
c.  421,  relating  to  transportation  of  liquor  valid  in  so  far  as  they  do 
not  apply  to  interstate  business;  dissenting  opinion  in  Jones  v.  United 
States,  170  Fed.  12,  24  L.  R.  A.  (N.  8.)  143,  95  C.  C.  A.  213,  majority 
holding  retail  dealer  having  internal  revenue  stamp  posted  in  place  of 
business  is  not  subject  to  prosecution  under  Rev.  Stats.,  §  3242a,  for 
C.  0.  D.  shipment  of  liquor  ordered  by  person  in  another  county,  as  sale 
was  complete  upon  delivery  to  carrier;  dissenting  opinion  in  Common- 
wealth V.  Peopk's  Express  Co.,  201  Mass.  577,  131  Am.  8t.  Rep.  416, 
88  N.  E.  424,  majority  holding  provisions  of  Stats.  1906,  c.  421,  relating 
to  transportation  of  liquor  valid  in  so  far  as  they  do  not  relate  to  inter- 
state commerce. 

What    terminates    interstate    transportation    of   liquor.    Note,    11 
L.  R.  A.  (N.  8.)  552. 

206  T7.  8.  142-167,  61  L.  Ed.  996,  27  Sup.  Ot.  648,  OIKOINNATI  H.  ft  D. 
R.  R.  OO.  ▼.  INTERSTATE  OOIOIEROE  OOMMISSION. 

Interstate  Oommerce  Act  gives  prima  facie  effect  to  findings  of  Inter- 
state Commerce  Commission,  and  those  findings  concurred  in  by  Circuit  Court 
should  not  be  interfered  with  unless  record  establishes  that  clear  and  un- 
mistakenable  error  has  been  committed. 


206  U.  S.  158-181      NOTKS  ON  U.  S.  REPORTS.  1022 

Approved  in  Illinois  Central  R.  R.  Co.  v.  Interstate  Commerce  Com- 
mission, 206  U.  S.  4u6,  51  L.  Ed.  1138,  27  Sup.  Ct.  700,  foUowing  rule. 

Interstate  Commerce  Oommission  is  acting  within  its  powers  under  act 
to  regulate  commerce  in  ordering  carriers  to  desist  ftom  further  enforcing 
cUssiflcation  which  would  create  preferences  and  engender  discriminations. 
Approved  in  Interstate  Commerce  Commission  v.  Union  Pacific  R.  R. 
Co.,  222  U.  S.  646,  66  L.  Ed.  311,  32  Sup.  Ct.  108,  upholding  order  of 
Interstate  Commerce  Commission  establishing  interstate  rate  on  lumber; 
Norfolk  etc.  Ry.  Co.  v.  United  States,  196  Fed.  958,  holding  in  suit  to 
enjoin  enforcement  of  order  of  Interstate  Commerce  Commission,  com- 
plaint on  hearing  before  commission  was  sufficient  to  put  in  issue  rea- 
sonableness of  local  rates;  Pennsylvania  R.  R.  Co.  v.  Public  Service 
Commission,  l26  Md.  78,  94  Atl.  336,  holding  evidence  insufficient  to 
show  rate  is  unreasonable  or  confiscatory  in  suit  to  enjoin  rate  order  of 
commission;  Public  Service  Commission  v.  Northern  Cent.  Ry.  Co.,  122 
Md.  391,  90  Atl.  119,  holding  rate  order  applying  to  movements  of 
freight  in  city  of  Baltimore  void  in  so  far  as  it  requires  use  of  terminal 
facilities  without  adequate  compensation. 

206   T7.  8.  158-181,    51   L.    Ed.  1002,  27    Sup.    Ct.  638,   TATE8  v.  JONES 
NATIOKAI.  BANS. 

Claim  of  immunity  in  both  trial  and  appellate  courts,  under  Bevised 
Statutes,  section  5238,  as  to  liability  of  national  bank  directors,  denied  by 
State  court,  gives  Federal  Supreme  Court  jurisdiction  to  review  Judgment 
under  Bevised  Statutes,  section  509. 

Approved  in  Herrmann  v.  Edwards,  238  U.  S.  113,  69  L.  Ed.  1227,  35 
Sup.  Ct.  839,  holding  under  act  of  1888,  Federal  courts  have  no  jurisdic- 
tion, in  ^absence  of  diversity  of  citizenship,  of  suit  by  stockholder 
against  directors  of  national  bank  to  compel  directors  to  pay  to  bank 
amount  of  money  lost  by  their  misconduct,  and  District  Court  has  no 
jurisdiction  under  Judicial  Code,  §  24,  par.  16. 

Action  by  creditor  of  national  bank  against  directon  baaad  npon  Be- 
vised Statutes,  section  5239,  surviTSS  against  administraton  of  deoeaied 
directors. 

Approved  in  Williams  v.  Brady,  232  Fed.  742,  holding  action  by  re- 
ceiver of  national  bank  against  its  directors,  whether  based  upon  com- 
mon law  or  Rev.  Stats.,  §  5239,  survives  against  representatives  of  de- 
ceased director. 

Measure  of  responsibility  concerning  violation  by  directors  of  express 
commands  of  National  Bank  Act,  embodied  in  Bevised  Statutes,  including 
section  5239,  is  in  nature  of  things  exclusively  governed  by  specific  pro- 
visions on  subject  contained  in  act. 

Approved  in  Yates  v.  Utica  Bank,  206  U.  S.  182,  184,  185,  51  L.  Ed. 
1016,  27  Sup.  Ct.  646,  following  rule;  Jones  Nat.  Bank  v.  Yates,  240 
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U.  Su  554,  556,  60  L.  Ed.  798,  799,  36  Sup.  Ct.  435,  holding  creditors  of 
national  bank  may  recover  from  directors  knowingly  making  false  state- 
ments in  violation  of  Federal  act,  where  evidence  shows  reliance  of 
creditors  upon  such  statements ;  Thomas  v.  Taylor,  224  U.  S.  81, .  56 
L.  Ed.  677,  32  Sup.  Ct.  403,  although  common-law  action  of  deceit  does 
not  lie  against  directors  of  natioiial  bank,  and  only  measure  of  liability 
is  laid  down  in  National  Banking  Act,  action  may  be  maintained  in 
State  court  for  attesting  false  report,  where  pleadings  satisfy  rule  of 
responsibility  required  by  that  act;  Williams  v.  Brady,  232  Fed.  744, 
holding  bill  in  suit  by  receiver  of  national  bank  against  its  directors 
sufficiently  charges  breach  of  their  common-law  duty  by  alleging  con- 
tinued failure  and  refusal  to  attend  meetings  at  which  action  was  taken 
resulting  in  losses  to  bank;  In  re  Johnson,  224  Fed.  186,  holding  illegal 
loan  of  license  fee  does  not  render  void  notes  for  furniture  and  equip- 
ment and  mortgage  securing  them,  where  contract  is  severable ;  Williams 
v.  Brady,  221  Fed.  121,  holding  in  suit  by  receiver  of  national  bank 
directors  musj;  exercise  reasonable  supervision  and  cannot  be  shielded 
from  liability  for  want  of  knowledge,  where  ignorance  is  result  of  gross 
inattention;  Chesbrough  v.  Woodworth,  195  Fed.  879,  880,  116  C.  C.  A. 
465,  stockholder  purchasing  stock  of  national  bank  in  reliance  upon 
false  report  of  its  condition,  has  right  of  action,  under  Rev.  Stats., 
§  5239,  against  directors  who  authorize  report  knowing  its  falsity ;  In  re 
T.  H.  Bunch  Co.,  180  Fed.  527,  529,  holding  under  Kirby's  Digest  of 
Arkansas,  §§  530,  531,  prohibiting  delivery  of  goods  by  carrier  without 
surrender  of  bill  of  lading  and  imposing  fine  or  imprisonment  upon  con- 
viction, and  civil  liability  for  damages  to  owner  of  bill  of  lading,  it  was 
not  intended  to  impose  further  penalty  of  prohibiting  carrier  from  col- 
lecting value  of  goods  illegally  delivered  and  converted  to  consignee's 
use ;  Macdonald  v.  De  Fremery,  168  Cal.  202,  142  Pac.  78,  holding  under 
provisions  of  National  Banking  Act  requiring  report  of  condition  of 
national  bank  to  controller  of  currency,  directors  signing  false  report 
are  liable  to  person  purchasing  stock  in  reliance  upon  such  report;  State 
V.  Southern  Ry.  Co.,  145  N.  C.  546, 13  L.  R.  A.  (N.  8.)  966,  59  S.  E.  588, 
holding  under  act  of  1907  establishing  maximum  passenger  rates  and 
imposing  penalty  for  violation  of  act  recoverable  by  aggrieved  person, 
railroad  is  not  indictable  for  violation  of  act,  but  subject  to  penalty 
only;  Grant  County  State  Bank  v.  Northwestern  Land  Co.,  28  N.  D. 
513,  150  N.  W.  747,  holding  in  action  by  bank  on  promissory  note  evi- 
dence that  interest  payment  of  three  hundred  dollars  made  on  original 
note  at  time  of  execution  of  renewal  note,  was  not  paid  from  defend- 
ant's funds,  is  immaterial  and  inadmissible,  as  it  was  payment  by  treas- 
urer clothed  with  authority  under  by-laws  to  pay  its  debts;  dissenting 
opinion  in  Jones  Nat.  Bank  v.  Yates,  93  Neb.  132,  133,  134,  136,  139 
N.  W.  1135,  1136,  1137,  majority  holding  directors  of  national  bank  are 
not  liable  in  action  by  unpaid  depositors  under  Rev.   Stats.;  §  5239, 


206  U.  S.  158-181      NOTES  ON  U.  S.  REPORTS.  1024 

where  evidence  fails  to  show  directors  personally  knew  of  false  reports 
allied  to  have  induced  deposits. 

Explained  in  Jones  Nat.  Bank  v.  Yates,  93  Neb.  126,  127,  131,  139 
N.  W.  846,  847,  holding  directors  of  national  bank  are  not  liable  in 
action  by  unpaid  depositors  under  Rev.  Stats.,  §  5239,  where  evidence 
fails  to  show  directors  personally  knew  of  false  reports  alleged  to  have 
induced  deposits. 

Distinguished  in  Chesbrough  v.  Woodworth,  196  Fed.  886, 116  C.  C.  A. 
465,  holding  measure  of  damages  in  action  by  stockholder  against  direc- 
tors of  national  bank  authorizing  false  report  inducing  purchase  of 
stock,  ijs  difference  in  fair  market  value  of  stock  so  purchased  if  paper 
reported  as  assets  had  been  entitled  to  be  so  reported  and  that  sum 
which  would  have  been  its  fair  market  value,  if  paper  reported  as  assets 
in  false  report  had  not  been  so  reported ;  Smalley  v.  McGraw,  148  Mich. 
396, 112  N.  W.  915,  holding  test  of  liability  of  directors  of  national  bank 
laid  down  by  Federal  Supreme  Court  does  not  apply  to  this  case  and 
denying  rehearing;  dissenting  opinion  in  State  v.  Southern  Ry.  Co.,  145 
N.  C.  554,  13  If.  R.  A.  (N.  S.)  966,  59  S.  E.  590,  majority  holding  under 
act  of  1907  imposing  maximum  passenger  rates  and  imposing  penalty 
for  violation  of  act  recoverable  by  person  aggrieved,  railroad  is  not  in- 
dictable for  violation  of  act,  but  subject  to  penalty  only. 

Wliere  by  law  responsibility  is  made  to  arise  from  violation  of  statute 
knowingly,  proof  of  something  more  than  negligence  Is  required,  tbat  Is 
that  the  violation  muit,  In  effect,  be  Intentional. 

Approved  in  Thomas  v.  Taylor,  224  U.  S.  79,  81,  82,  56  L.  Ed.  677, 
678,  32  Sup.  Ct.  403,  fact  that  statement  of  condition  of  national  bank 
is  not  made  voluntarily,  but  under  order  of  controller  of  currency  does 
not  relieve  directors  from  liability  for  false  statement  knowingly  made. 

Distinguished  in  New  York  Cent.  etc.  R.  Co.  v.  United  States,  165 
Fed.  841,  91  C.  C.  A.  519,  holding  provision  of  twenty-eight  hour  law  of 
1906  subjecting  railroads  to  penalty  for  knowingly  and  willfully  violat- 
ing act,  evil  intent  is  not  required,  but  only  failure  to  obey  statute  pur- 
posely with  knowledge  of  facts. 

Revised  Statutes,  section  6239,  does  not  relieve  national  bank  directors 
from  common-law  duty  to  be  honest  and  diligent;  oath  exacted  corresponda 
to  sncli  requirements. 

Approved  in  Allen  v.  Luke,  163  Fed.  1020,  following  rule ;  Williams  v, 
Brady,  232  Fed.  741,  holding  common-law  liability  exists  in  addition  to 
liability  imposed  by  Rev.  Stats.,  §  5239,  on  directors  of  national  bank. 

Standards  to  be  applied  to  fix  civil  liabilities  of  directors  of  national 
banks  for  deceit,  discussed. 

Cited  in  Freeman  v.  Jackson, '227  Fed.  695,  considering  exceptions  to 
bill  by  receiver  of  insolvent  national  bank  against  directors  to  enforce 
their  liability  for  losses  resulting  from  negligence. 
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Miscellaneous.  Cited  in  Jones  Nat.  Bank  v.  Yates,  240  U.  S.  544,  60 
L.  Ed.  794,  36  Sup.  Ct.  430,  and  Jones  Nat.  Bank  v.  Yates,  93  Neb.  123, 
139  N.  W.  844,  both  reciting  history  of  litigation;  Woodworth  v.  Old 
Second  Nat.  Bank,  164  Mich.  46X,  117  N.  W.  894,  referring  to  fact  that 
relator  discontinued  action  in  State  court  and  commenced  action  in 
Federal  court  based  on  Federal  statute. 

206  17.  8.  181-185,  51 1*.  Ed.  1016,  27  Sup.  Ot.  646,  YATES  v.  UTICA  BANS. 

MeasQze  of  civil  liability  of  national  bank  directors  in  respect  to  mak- 
ing reports  is  governed  exclusively  by  National  Bank  Act,  embodied  in 
Bovised  Statutes,  including  section  B239, 

Approved  in  Chesbrough  v.  Woodworth,  195  Fed.  879,  116  C.  C.  A. 
465,  stockholder  purchasing  stock  of  national  bank  in  reliance  upon 
false  report  of  its  condition,  has  right  of  action  under  Rev.  Stats., 
§  5239,  against  directors  who  authorize  report  knowing  its  falsity. 

Fact  that  Judgment  is  rendered  on  demurrer  does  not  afTect  cogency  of 
Judgment,  if  otherwise  efficacious,  to  bring  into  play  presumption  of  thing 
adjudged. 

Approved  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass. 
205,  40  L.  E.  A.  (N.  S.)  314,  89  N.  E.  213,  holding  fact  that  decree  on 
merits  in  Federal  court  is  based  upon  demurrer  does  not  prevent  its 
being  bar  to  suit,  but  decree  is  not  bar  under  facts  of  this  case. 

Distinguished  in  Capaccio  v.  Merrill,  222  Mass.  310,  110  N.  E.  626, 
judgment  for  defendant  on  demurrer  on  ground  that  declaration  is  de- 
fective, is  not  bar  to  plaintiff's  right  of  recovery  under  amended 
declaration  curing  defects. 

Jadgment  of  dismissal  of  action  by  creditor  against  directors  of  national 
bank  on  ground  that  right  to  recover  for  violations  of  National  Bank  Act 
cansing  damage  to  bank  is  asset  of  bank  enforceable  only  by  receiver,  is 
not  bar  to  recovery  in  action  setting  op  ri^^t  to  recover  for  Individual 
loss,  as  distinct  from  rigbt  of  bank. 

Approved  in  Millie  Iron  Mining  Co.  v.  McKinney,  172  Fed.  46,  96 
C.  C.  A.  156,  holding  judgment  for  defendant  in  action  against  defend- 
ant and  others  as  partners  on  contrhct  alleged  to  have  been  made  for 
partnership  is  not  bar  to  action  on  same  contract  against  defendant 
individually;  Dodd  v.  Pittsburg  etc.  R.  Co.,  127  Ky.  784,  16  L.  R.  A. 
(N.  S.)  898,  106  S.  W.  793,  decision  denying  relief  in  action  by  minor- 
ity stockholders  to  compel  defendant  to  pay  judgment  against  cor- 
poration in  action  on  contract,  is  not  conclusive  on  right  of  minority 
stockholders  to  compel  defendant  to  satisfy  judgement  against  corpora- 
tion for  tort. 

Miscellaneous.    Cited  in  Jones  Nat.  Bank  v.  YateS|  93  Neb.  123,  139 
N.  W.  844,  reciting  history  of  litigation. 
XIX--65 
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206  U.  8.  185-19^  61  L.  Sd.  1017,  87  Sop.  Ot.  6S1,  8TBWABT  ▼.  UMITED 
STATES. 

Except  for  treaty  between  United  States  and  Osage  Indians,  relating 
to  surplus  lands,  and  passage  of  appropriate  legislation  by  United,  States, 
lands  would  never  have  been  sold,  as  they  were  not  pubUc  lands  of  United 
States  for  sale  of  which  Congress  had  provided  under  general  legislation. 
Approved  in  Northern  Pacific  Ry.  Co.  v.  United  States,  227  U.  S. 
366,  67  L.  Ed.  560,  33  Sup.  Ct.  368  (affirming  191  Fed.  959,  112  C.  C.  A. 
359),  rule  that  resolves  doubt  in  favor  of  United  States  patent  does 
not  apply  to  patents  for  lands  within  Indian  reservation,  and  western 
boundary  of  Yakima  reservation  is  main  ridge  of  Cascade  Mountains 
as  understood  by  Indians. 

Under  Osage  Indian  treaty  of  1865  and  sections  2237-2241,  Revised 
Statutes,  registers  and  receivers  of  land  ofAce  are  not  entitled  to  additional 
compensation  for  services  in  connection  with  sales  of  land  provided  for  by 
treaty  and  statute,  and  enactment  of  act  of  1903  anthorising  suit  for  claims 
does  not  imply  admission  of  claims  or  that  claims  were  meritorious. 

Ai)proved  in  Sao  &  Fox  Indians  of  the  Mississippi  in  Iowa  v.  Sac  & 
Fox  Indians  of  the  Mississippi  in  Oklahoma  and  the  United  States,  220 
U.  S.  489,  55  L.  Ed.  556,  31  Sup.  Ct.  473,  holding  act  of  1907  author- 
izing suit  by  Indians  against  Indians  and  United  States  is  more  anal- 
ogous to  action  at  law  to  recover  fund  from  parties  to  whom  it  was 
paid  under  mistake  of  law  or  fact  than  to  suit  in  equity,  and  refusing 
to  go  behind  findings  of  Court  of  Claims. 

206  U.  S.  104-206,  61  L.  Ed.  10S2,  27  Sup.  Ot.  634,  OOAT  ft  SHEEPSKIir 
IMP.  00.  V.  UNITED  STATES. 

Word  ''wool"  in  Tsiiff  Act  of  1897,  paragraph  360,  does  not  include 
growth  upon  skin  of  Mocha  sheep  known  commercially  as  Mopha  hair,  and 
which  would  not  be  accepted  by  dealers  as  wool 

Approved  in  Lawrence  Johnson  &  Co.  v.  United  States,  166  Fed» 
729,  92  C.  C.  A.  418  (affirming  159  Fed.  189),  growth  on  eabretta  skins 
is  wool  within  meaning  of  Tariff  Act  1897,  c.  11,  §  1,  schedule  K. 

206  U.  S.  206-224,  61  L.  Ed.  1026,  27  Sup.  Ot.  622,  LOWBEY  V.  HAWAIL 

Extrinsic  evidence  is  admissible  to  ascertain  intent  of  parties,  where 
without  its  aid,  just  interpretation  could  not  be  given  to  contract. 

Approved  in  Luse  v.  Martin,  215  Fed.  30,  131  C.  C.  A.  336,  holding 
admission  of  extrinsic  evidence  to  prove  terms  of  contract  for  sale  of 
securities  to  be  paid  for  in  cash  and  stock  of  railroad  when  one  hun- 
dred miles  of  road  is  completed,  which  was  uncertain  on  its  face  as  to 
whether  sale  or  time  of  payment  was  conditioned  on  building  of  road, 
was  not  error;  Standard  Scale  etc.  Co.  v.  Beiter^  199  Fed.  93,  120 
C.  C.  A.  141,  holding  in  action  for  breach  of  contract  by  which  plain- 
tiff was  employed  as  manager  of  branch  business,  by  wrongful  dis- 
charge, defendant  was  entitled  to  show  contemporaneous  parol  agreement 
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as  to  duties  to  be  performed;  Crittender  v.  Cobb,  156  Fed.  537,  holding 
extrinsic  evidence  admissible  to  show  what  was  meant  by  ''undivided 
bonds"  in  contract  to  sell  stock  and  bonds  of  railroad  which  plaintiff 
owned;  Stnrges  v.  Detroit  etc.  Ry.  Co.,  166  Mich.  239,  131  N.  W.  709, 
holding  parol  evidence  admissible  to  explain  ambiguous  bill  of  lading; 
Albert  v.  Tidewater  Ry.  Co.,  107  Va.  260,  58  S.  E.  576,  holding  in  suit 
for  specific  x>er{ormance  of  contract  to  convey  right  of  way  to  rail- 
road, parol  evidence  is  admissible  to  explain  ambiguity  in  contract. 

Contemporaneous  oonstmctlon  is  valuable  to  explain  statute  wbeie  dis- 
interested Judgment  is  alone  invoked  and  exercised,  and  it  is  of  greater 
value  to  explain  contract  where  self-interest  is  unlck  to  discern  extent  of 
riSbts  or  obligations,  and  never  yield  more  tlian  written  or  spoken  worda 
require. 

Approved  in  Montgomery  light  etc.  Co.  v.  Montgomery  Traction 
Co.,  219  Fed.  974^  holding  fact  that  corporation  did  not  have  on  file 
designation  of  agent  who  could  be  served  with  process  as  required  by 
State  law  did  not  render  contract  invalid  as  reaffirmance  of  prior  con- 
tract, and  subsequent  recognition  of  contract  for  number  of  years  ren- 
dered it  binding  on  defendant;  Otis  v.  Pittsburgh- Westmoreland  Coal 
Co.,  199  Fed.  91,  117  C.  C.  A.  598,  holding  in  action  for  breach  of  con- 
tract relating  to  sale  of  bonds,  evidence  relating  to  conduct  of  parties 
tending  to  show  that  right  to  anticipate  deliveries  attached  to  both 
classes  of  bonds,  was  admissible  as  tending  to  prove  contract  alleged  by 
plaintiff;  City  Messenger  etc.  Co.  v.  Postal  Tel.  Co.,  74  Or.  441,  145 
Pao.  660,  applying  rule  in  construing  contract  between  telegraph  com- 
pany and  messenger  company. 

Oovemment  by  acceptance  of  grant  transferring  mission  established  to 
teach  literature  and  Christianity  is  bound  by  conditions  of  transfer  and 
must  return  property  or  pay  iifteen  thousand  dollan  for  failure  to  teach 
Christian   religion. 

Approved  in  Omaha  etc.  Street  Ry.  Go.  y.  Interstate  Commerce  Com- 
mission, 230  U.  S.  339,  46  L.  B.  A.  (N.  S.)  385,  57  L.  Ed.  1507,  33  Sup. 
Ct.  890,  holding  street  railways  carrying  passengers  across  State  line 
are  not  within  provisions  of  act  to  regulate  commerce  of  1887. 

Reverter  of  land  conveyed  for  school  purposes.    Note,  44  L.  B.  A. 
(N.  S.)  1229. 

Miscellaneous.  Cited  in  Lowrey  v.  Territory  of  Hawaii,  215  U.  S. 
559,  54  L.  Ed.  328,  30  Sup.  Ct.  209,  reciting  history  of  litigation. 

206  TJ.  S.  224-226,  51  L.  Ed.  1034,  27  Sup.  Ct.  628,  HENBT  E.  FBAMSBK- 
BEBG  CO.  Y.  UNITED  STATES. 

Not  cited. 
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206  U.  8.  226-230,  61  Ii.  Ed.  1036^  27  Sup.  Ot  629,  XJKRED  STATES  ▼• 
FARENHOLT. 

Not  cited, 

206  n.  S.  280-240,  51    !■.  Ed.    1038,  27    Sap.    Ot  618,  OEOBGIA  ▼.  TEN- 
NESSEE OOPFEB  00. 

Federal  Supreme  Oourt  has  Juiisdlction  of  suit  Irj  State  in  Its  quaal- 
eovereigii  capacity  to  enjoin  nuisance  outside  of  State. 

Approved  in  Marshall  Dental  Mfg.  Co.  v.  Iowa,  226  U.  S.  462,  57 
L.  Ed.  802,  33  Sup.  Ct.  168,  holding  title  to  bed  of  meandered  lake  is 
not  in  riparian  owner,  but  either  remains  in  United  States  or  has  passed 
to  State  under  swamp-land  grant,  and  State  has  sufficient  interest  to 
maintain  action  against  intruder  without  title;  Virginia  v.  West  Vir- 
ginia, 206  U.  S.  318,  51  L.  Ed.  1079,  27  Sup.  Ct.  732,  Federal  Supreme 
Court  has  jurisdiction  of  suit  by  State  against  another  State  for  ac- 
counting and  to  determine  amount  of  public  debt  of  undivided  State  to 
be  paid  by  each;  Arizona  Copper  Co.  v.  Gillespie,  230  U.  S.  68,  57  L.  Ed. 
1889,  33  Sup.  Ct.  1004,  holding  contamination  of  waters  in  Arizona 
by  copper  plant  is  nuisance  as  to  lower  appropriators  using  water  for 
agricultural  purposes,  and  granting  injunction  with  condition  that  it 
may  be  modified  upon  construction  of  remedial  works  to  prevent  con- 
tamination; Bcmot  V.  Morrison,  81  Wash.  551,  Ajul  Oas.  1916D,  290, 
143  Pac.  108,  holding  title  to  bed  of  unnavigable  lake  vests  in  patentees 
of  bordering  lands,  and  neither  United  States  nor  State  has  title 
thereto. 

When   State  may   invoke   original   jurisdiction  of  United   States 
Supreme  Court.    Note,  Ann.  Oas.  19120,  630. 

Whether  Oeorgla  by  Insisting  upon  her  sovereign  right  to  have  air  ftee 
from  pollution  on  great  scale  by  sulphurous  add  gas  from  another  State  ^is 
doing  more  harm  than  good  to  her  own  citizens,  Is  for  her  to  detennine. 

Approved  in  Hudspn  County  Water  Co.  v.  McCarter,  209  U.  S.  356, 
14  Ann.  Oas.  560,  52  L.  Ed.  882,  28  Sup.  Ct.  529,  upholding  Laws  of 
New  Jersey  of  1905,  c.  238,  prohibiting  transportation  of  water  of  State 
into  any  other  State;  Kansas  v.  Colorado,  206  U.  S.  99,  51  L.  Ed.  956, 
27  Sup.  Ct.  656,  refusing  to  enjoin  Colorado  from  diversion  of  waters 
of  Arkansas  River  for  irrigation  purposes,  although  volume  of  water 
flowing  into  Kansas  is  diminished  by  such  use,  but  without  prejudice 
to  right  of  Kansas  to  initiate  new  proceedings  if  material  increase  in 
depletion  of  waters  destroys  equitable  apportionment  between  States; 
Bliss  V.  Washoe  Copper  Co.,  186  Fed.  827,  109  C.  C.  A.  133  (affirming 
Bliss  V.  Anaconda  Copper  Min.  Co.,  167  Fed.  366,  367,  368),  refusing  to 
enjoin  maintenance  of  smelter  on  ground  that  fumes  and  arsenic  pre- 
cipitated injures  crops  and  poisons  stock  on  farm,  where  operation  of 
smelter  is  one  of  State's  chief  industries;  McCarthy  v.  Bunker  Hill 
etc.  Concentrating  Co.,  164  Fed.  941,  942,  92  C.  C.  A.  259,  refusing  to 
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grant  injunction  on  ground  of  injury  to  farms  by  tailings  from  mines 
and  mills,  where  result  would  be  to  close  mines  and  mills  employing 
large  number  of  men  and  to  destroy  business  of  important  towns  and 
markets  for  products  of  many  farms;  Hulbert  v.  California  Portland 
Cement  Co.,  161  Cal.  252,  88  L.  B.  A.  (N.  S.)  436,  118  Pac.  933,  refus- 
ing to  stay,  pending  appeal,  injunction  restraining  operation  of  cement 
works  so  as  to  throw  clouds  of  .  dust  over  plaintiff's  land,  although 
defendant's  business  is  important  enterprise  and  value  of  property 
greater  than  that  of  plaintiff;  Blackston  Mfg.  Co.  v.  Town  of  Black- 
stone,  200  Mass.  88,  18  L.  R.  A.  (N.  8.)  765,  85  N.  E.  882,  holding 
Mill  Act  (Rev.  Laws,  c.  196)  regulating  rights  of  riparian  owner  within 
State  does  not  transfer  property  rights  to  another  State  and  does  not 
determine  what  rights  of  property  are  taxable  in  State. 

Distinguished  in  West  v.  Kansas  Natural  Gas  Co.,  221  U.  S.  259, 
35  L.  B.  A.  (N.  8.)  1193,  55  L.  Ed.  728,  31  Sup.  Ct.  564,  holding  State 
does  not  have  same  ownership  in  natural  oil  and  gas  that  it  has  in 
flowing  water  of  rivers,  and  statute  of  Oklahoma  of  1907  prohibiting 
foreign  corporations  from  building  pipe-lines  across  highways  for  trans- 
porting natural  gas  to  points  outside  of  State  is  void;  Kansas  Natural 
Gas  Co.  V.  Haskell,  172  Fed.  562,  holding  Oklahoma  statute  of  1907 
prohibiting  laying  or  maintaining  pipes  for  natural  gas  across  highways 
for  transportation  of  gas  to  points  without  State  is  void. 

Doctrine  of  comparative  injury  in  suit  to  enjoin  nuisance.    Note, 
81  L.  B.  A.  (N.  8.)  886. 

Miscellaneous.  Cited  in  Bliss  v.  Anaconda  Copper  Min.  Co.,  367 
Fed.  1028,  holding  court  may,  in  its  discretion  require  each  party  to 
pay  its  own  costs  in  equity  suit,  where  at  time  of  bringing  suit,  ques- 
tions involved  were  not  well  settled  and  there  was  wide  room  for  dif- 
ference of  opinion. 

206  IT.  8.  24(V-245,  61  L.  Ed.  1046,  27    Sup.  Ot.  620,  UNITED  STATES  y. 
BROWN. 

Not  cited. 

206  XT.  S.  246-267,  51    L.  Ed.  1047,  27    Sup.  Ot.  600,  ELIiIS  ▼.  UKITEDI 
STATES. 

Provisions  of  act  of  1892  limiting  hours  of  laborers  or  meclianics  em- 
ployed by  United  States,  or  contractor  or  subcontractor  upon  public  work 
to  eigbt  hours  per  day,  except  in  extraordinary  emergency,  is  within  power 
of  Oongress. 

Approved  in  Heim  v.  MeCall,  239  U.  8.  193,  60  L.  Ed.  217,  36  Sup. 
Ct.  84,  upholding  provision  of  New  York  Labor  Law  of  1909,  §  14, 
that  only  citizens  of  United  States  shall  be  employed  on  publio  works 
and  that  preference  shall  be  given  to  citizens  of  New  York;  Silva  v. 
Newport,  150  Ky.  786,  Ann.  Gas.  1914D,  618,  42  L.  B.  A.  (N.  S.)  1060. 
150  S.  W.  1026,  upholding  ordinance,  enacted  under  authority  of  Ky. 
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Stats.,  §  3058,  subs.  25,  requiring  street-cars  to  be  provided  with  stool 
for  motorman;  Woods  v.  Woburn,  220  Mass.  418,  Aim.  Om.  1917A, 
492,  107  N.  E.  986,  upholding  Statute  of  1899,  e.  344,  §  1,  establishing 
eight-hour  day  for  city  employees;  Commonwealth  v.  Riley,  210  Mass. 
395,  Ann.  Cm.  1912D,  388,  97  N.  E.  370,-  provision  of  Statute  of  1902, 
0.  435,  §1,  as  amended  in  1909,  requiring  employers  to  post  ^schedules 
of  hours  of  work  of  women  and  children,  is  not  denial  of  freedom  of 
contract ;  People  v.  Crane,  214  N.  Y.  165, 174, 185, 188,  Ann.  Caa.  1915B, 
1254,  108  N.  E.  430,  433,  438,  439,  upholding  New  York  Labor  I/aw 
(Laws  1909,  c.  36),  §  14,  providing  that  in  construction  of  public  works 
by  State,  municipality,  or  contractor,  only  United  States  citizens  rhall 
be  employed,  and  that  preference  shall  be  given  to  New  York  citizens; 
People  V.  Metz,  193  N.  Y.  164,  24  L.  R.  A.  (If.  S.)  201,  85  N.  E.  1075, 
holding  Labor  Law  (Laws  1906,  p.  1395,  c.  506),  §3,  limiting  hours 
of  labor  of  employees  of  municipal  corporations  is  not  void  under 
Fourteenth  Amendment  as  denial  of  freedom  to  contract,  equal  protec- 
tion  of  law,  or  due  process  of  law. 

Power  that  OongreM  bag  oyer  mode  In  wUdL  conteacU  wfth  malted 
States  diaU  be  perf omied  cannot  be  limltea  lyjr  speculation  at  to  motives. 

Approved  in  Red  "C"  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  222 
U.  S.  392,  56  L.  Ed.  244,  32  Sup.  Ct.  152,  upholding  North  Carolina  oil 
inspection  law  of  1909,  as  against  charge  that  real  purpose  of  act  is 
to  raise  revenue. 

Difficulties  in  obtaining  lumber  to  carry  ont  government  contract  do 
not  constitute  "extraordinary  emergency"  within  meaning  of  statute  limit- 
ing hours  of  laborers  on  public  work. 

Approved  in  United  States  v.  Garbish,  222  U.  S.  261,  56  L.  Bd.  192, 
32  Sup.  Ct.  77,  holding  continuing  necessity  of  prompt  completion  of 
work  on  levees  on  Mississippi  River  is  not  extraordinary  emergency 
within  meaning  of  eight-hour  law  of  Congress  of  1892;  United  States 
v.  Southern  Pac.  Co.,  209  Fed.  566,  126  C.  C.  A.  384,  holding  necessary 
absence  of  train-dispatcher  is  extraordinary  emergency  within  hours  of 
service  law  of  1907;  United  States  v.  Patterson,  201  Fed.  710,  711, 
713,  upholding  Sherman  Anti-trust  Act  of  1890,  as  criminal  statute; 
Penn  Bridge  Co.  v.  United  States,  29  App.  D.  C.  459,  exclusion  of 
evidence  for  purpose  of  proving,  but  which  did  not  tend  to  prove, 
"extraordinary  emergency"  within  meaning  of  D.  C.  Code,  §  892,  in 
prosecution  of  contractor  for  violation  of  sections  892,  893,  limiting 
hours  of  service  of  employees  on  public  works,  was  not  error. 

Statutory  restriction  of  hours  of  labor  upon  public  works.    Note, 
10  Ann.  Gas.  721. 

Limitation  of  hours  of  labor  on  public  work.    Note,  8  L.  R»  A* 
(N.  8.)  182. 

Hours  of  service  laws.    Note,  L.  &.  A.  1915D,  411|  419. 
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What  employers  within  statute  limiting  hours  of  labor.    Note,  42 
L.  B.  A.  (N.  S.)  1082. 

Person  intentionally  adopting  certain  condnet  in  certain  drcnm- 
stances  known  to  him,  where  snch  conduct  is  forbidden  by  law  under  those 
circumstances,   intentionally  breaks   law. 

Approved  in  In  re  Independent  Pub.  Co.,  228  Fed.  789,  publication 
of  newspaper  article  concerning  person  on  trial  for  felony,  necessi- 
tating discharge  of  jury,  was  punishable  as  contempt,  without  intent 
to  obstruct  justice,  where  publishers  knew  trial  was  on  and  knew  prob- 
able consequences;  Qrand  Rapids. etc.  By.  Co.  v.  United  States,  212 
Fed.  585,  129  C.  C.  A.  113,  holding  in  prosecution  of  interstate  carrier 
for  rebating,  carrier  cannot  establish  rates  and  shield  itself  by  fact 
that  particular  agent  did  not  know  shipment  had  been  reconsigned  at 
transit  point  and  was  not  entitled  to  lower  rate;  Journal  Pub.  Co.  v. 
Drake,  199  Fed.  575,  118  C.  C.  A.  46,  holding  under  Bev.  Stats.,  §  4965, 
providing  penalties  for  publishing  copyrighted  photograph  without  con- 
sent of  owner  of  copyright,  where  printing  and  selling  is  proved,  intent 
is  presumed.   ' 

Words  '^borers  or  mechaaics''  in  statnte  limiting  hours  of  labor  on 
public  works,  do  not  indude  seamen  on  dredges  or  scows. 

Approved  in  Chattanooga  etc.  Power  Co.  y.  United  States,  209  Fed. 
32,  126  C.  C.  A.  170,  holding  lock  and  dam  across  navigable  river  con- 
structed under  contract  with  United  States  is  public  work  within  mean- 
ing of  eight-hour  law  of  1892;  Breakwater  Co.  v.  United  States,  183 
Fed.  114,  105  C.  C.  A.  404,  holding  crews  of  barges  used  by  contractor 
in  constructing  jetties  for  United  States  were  seamen  and  not  laborers 
within  meaning  of  act  of  1892  limiting  hours  of  labor  under  contracts 
for  public  works;  Title  Guaranty  etc.  Co.  v.  Puget  Sound  Engine 
Works,  163  Fed.  177,  89  C.  C.  A.  618,  holding  steam  vessel  built  for 
United  States  under  contract  for  partial  payments  as  work  progressed 
is  ''public  work"  within  meaning  of  act  of  1894,  and  persons  fur- 
nishing labor  or  material  may  sue  on  bond;  Commonwealth  v.  Break- 
water Co.,  214  Mass.  16,  100  N.  E,  1037,  holding  word  "barge"  in  act 
of  1902  requiring  steamboat  inspection  of  hull  and  equipment  of  sea- 
going baizes,  includes  lighter  having  no  means  of  self-propulsion. 

206  U.  tt.  267-275,  51  L.  Ed.  1067,  £7  Sup.  Ot.  616,  STOITB  ▼.  80UTHEBN 
IIJJK0I8  ft  M.  BBIDOE  00. 

Act  of  1901  baving  authorised  construction  by  Illinois  corporation  of 
bridge  and  approaches  across  BCississippi  Biver,  State  may  authorixe  ex* 
tensions  to  make  it  available  for  use  contemplated  by  statute;  and  eon- 
demnatiOB  of  land  tberef  or  is  not  in  violation  of  section  9  of  Act  of  1899 
making  it  unlawful  to  deviate  in  construction  of  bridge  over- navigable 
waters  from  plans  am^roved  by  Secretary  of  Wax. 
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Approved  in  State  ex  rel.  Dominick  v.  Superior  Court  of  King  Co., 
52  Wash.  202,  21  L.  B.  A.  (N.  S.)  448,  100  Pac.  319,  holding  corpora- 
tion may  condemn  waters  of  creek  for  generation  and  transmission  of 
electricity  for  public  uses,  such  as  operation  of  street  railways  or 
municipal  lighting,  though  power  is  not  used  directly  by  corporation 
for  such  purposes,  but  is  sold  to  cities  and  towns  for  such  purposes. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  43S,  434. 

Miscellaneous.  Cited  in  Cape  Girardeau  etc.  R.  Co.  v.  Southern 
nUnois  etc.  Bridge  Co.,  215  Mo.  292, '296, 114  S.  W.  1085, 1086,  another 
phase  of  same  litigation. 

206  U.  S.  276-278,  61  L.  Ed.  1061,  27  Sop.  Ot.  610,  SMITH  T.  JENNINGS. 

Not  cited. 

206  U.  S.  278-284,  61  I^  Ed.  1063,  27  Sup.  Ot.  613,  WYOMINa  EX  BEL. 
WYOMINO  AGBIOULTUBAL  COLLEGE  ▼.  IBVINB. 

Land  grants  for  establishment  of  agrlcnltiiral  colleges  by  act  of  1862, 
as  amended  by  act  of  1883,  and  permanent  appropriations  under  act  of  1890 
were  made  to  States  and  not  to  Institutions  established  by  States,  and  dis- 
position of  interest  on  land  grant  final  and  of  appropriation  is  within  power 
of  States,  and  agricultnial  college  cannot  compel  payment  of  any  part 
thereof  to  it. 

Approved  in  State  Board  of  Agriculture  v.  Fuller,  180  Mich.  368, 
147  N.  W.  632,  holding  under  Const.,  art  XI,  §§10,  11,  State  board 
was  given  supervision  of  fund  from  Federal  land  grants  for  educational 
purposes,  and  Public  Acts  1913,  No.  324,  providing  that  no  more  than 
thirty-five  thousand  dollars  from  any  or  all  sources  should  be  ex- 
pended during  fiscal  year  to  maintain  mechanical  and  engineering  de- 
partments of  agricultural  college  is  void. 

206  U.  S.  286-290,  61  L.  Ed.  1066,  27  Sup.  Ot.  611,  EESSLEB  ▼.  ELDEED. 

Bights  between  litigants  once  established  by  final  Judgment  of  court  of 
competent  Jurisdiction  must  be  recognized  in  every  way,  and  wherever  the 
Judgment  is  entitled  to  respect,  by  tiiose  bound  by  it. 

Approved  in  Diamond  Rubbed  Co.  v.  Consolidated  Rubber  Tire  Co., 
220  U.  S.  445,  55  L.  Ed.  586,  31  Sup.  Ct.  444,  quaere,  whether  injunc- 
tion restraining  sale  of  article  in  circuits  in  which  patent  is  held  valid 
can  be  extended  to  other  circuits  in  which  patent  is  held  invalid; 
Sanitary  Street  Flushing  Mach.  Co.  v.  Studebaker  Corporation,  226 
Fed.  799,  decree  in  infringement  suit  that  defendant  did  not  infringe 
is  bar  to  second  suit  on  same  patent  between  parties  or  privies ;  W.  A. 
Gaines  &  Co.  v.  Rock  Spring  Distilling  Co.,  226  Fed.  537,  where  cor- 
poration leased  distillery  and  after  termination  of  lease  contracted  with 
owner  to  bottle  product  of  distillery  under  brand  used  by  corporation 
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giving  bond  to  owner  and  subsequent  lessee  against  complainant's  claims 
of  trademark  infringement,  owner  and  lessee  are  entitled  to  avail  them- 
selves of  decision  in  prior  suit,  in  favor  of  corporation  as  to  its  right 
to  use  such  trademark;  Hurd  v.  James  Goold  Co.,  203  Fed.  999,  122 
C.  C.  A.  298,  reversing  preliminary  injunction  to  restrain  infringement 
of  patent,  although  infringement  is  shown,  where  right  to  maintain 
suit  depends  on  decision  in  another  suit  pending  in  Supreme  Court 
which  was  brought  by  same  complainant  and  decided  adversely  to  him; 
Hurd  v.  James  Goold  Co.,  197  Fed.  760,  fact  that  owner  of  patent  who 
joins  with  exclusive  licensee  in  certain  territory  in  infringement  suit 
has  been  enjoined  in  another  jurisdiction  from  prosecuting  such  suit 
does  not  affect  right  of  licensee,  who  may  sue  alone;  Hurd  v.  Seim,.  191 
Fed.  833,  834,  835,  112  C.  C.  A.  346,  holding  decree  in  infringement 
suit  brought  against  manufacturer  of  infringing  article,  declaring  patent 
void,  which  was  not  appealed  from,  frees  product  of  defendant  from 
monopoly  of  patent;  Marshall  v.  Bryant  Elec.  Co.,  185  Fed.  501,  503, 
107  C.  C.  A.  599,  holding  decree  dismissing  infringement  suit  is  con- 
elusive  adjudication  as  between  parties  or  privies ;  Consolidated  Rubber 
Tire  Co.  v.  Diamond  Rubber  Co.,  162  Fed.  894,  89  C.  C.  A.  582,  holding 
decree  enjoining  infringement  of  patent  may  proi)erly  provide  that  it 
shall  not  apply  to  sale  of  article  by  company  having  right  to  manufac- 
ture and  sell  such  article  under  decree  in  Federal  court  in  another 
circuit  in  which  patent  was  held  void;  Consolidated  Rubber  Tire  Co.  v. 
Diamond  Rubber  Co.,  157  Fed.  678,  86  C.  C.  A.  349,  holding  Circuit 
Court  of  Appeals  having  held  patent  valid  and  infringed.  Circuit  Court 
in  same  circuit  may  enjoin  infringement  of  same  patent  by  another, 
where  infringing  devices  are  not  materially  different;  City  of  St.  Louis 
V.  United  Rys.  Co.,  263  Mo.  425,  174  S.  W.  84,  holding  decree  of  Fed- 
eral court  in  suit  by  railway  to  enjoin  enforcement  of  ordinance  impos- 
ing license  tax  isustaining  validity  of  ordinance  is  res  judicata  as  to 
validity  of  ordinance  in  suit  by  city  to  collect  tax;  Engle  v.  Legg,  39 
Okl.  481,  135  Pac.  1060,  holding  decree  in  prior  suit  specifically  deter- 
mining amount  of  notes  is  res  judicata;  dissenting  opinion  in  Rubber 
Tire  Wheel  Co.  v.  Goodyear  Tire  etc.  Co.,  232  U.  S.  420,  58  L.  Ed.  667, 
34  Sup.  Ct.  403,  majority  holding  manufacturer  of  patented  Grant 
tire  is  not  protected  from  suit  for  infringement  by  fact  that  he  buys 
one  element  from  party  protected  by  decree  permitting  it  tn  sell  such 
patented  article. 

Distinguished  in  Rubber  Tire  Wheel  Co.  v.  Goodyear  Tire  etc.  Co., 
232  U.  S.  417,  418,  58  L.  Ed.  666,  34  Sup.  Ct.  403,  holding  manufacturer 
of  patented  article  is  not  protected  from  suit  for  infringement  because 
he  purchases  one  element  of  patented  combination  from  party  who 
is  protected  by  decree  permitting  it  to  sell  such  patented  article;  Hard 
V.  Seim,  189  Fed.  596,  597,  598,  599,  600,  holding  decree  in  second 
circuit  excepting  from  injunction  restraining  defendant  from  selling 
infringing  articles,  such  articles  as  were  made  by  company  in  Indiana, 
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where  in  suit  against  snch  company  patent  had  been  held  void^  is  not 
res  judicata  as  to  defendant's  right  to  sell  such  articles  in  second 
circuit. 

Decision  in  inftingement  suit  that  manufactorer  has  right  to  sell  his 
wares  entitles  manufacturer  to  maintain  suit  to  enjoin  interference  with 
his  customers  hj  bringing  suits  for  Infringement  against  thpm  and  by 
harassing  them  with  claims  for  damages  for  use  of  manufactured  article. 

Approved  in  Consolidated  Rubber  Tire  Co.  v.  Diamond  Rubber  Co., 
226  Fed.  464,  465,  infringement  of  patent  during  number  of  years  when 
validity  of  patent  was  doubtful  by  reason  of  conflicting  decisions  in 
different  circuits  is  not  wanton  in  sense  to  warrant  imposition  of 
punitive  damages,  but  persistent  infringement  after  validity  is  estab- 
lished by  Supreme  Court  justifies  allowance  of  such  damages;  Marshall 
V.  Bryant  Elec.  Co.,  185  Fed.  501,  502,  503,  107  C.  C.  A.  599  (affirming 
169  Fed.  428),  manufacturer  of  alleged  infringing  article  made  party 
m  infringement  suit  by  stipulation  is  entitled  to  invoke  decree  dis- 
missing bill  as  ground  for  enjoining  prosecution  of  suit  subsequently 
brought  against  another  of  its  customers  for  infringement ;  Rubber  Tire 
Wheel  Co.  v.  Goodyear  Tire  etc.  Co.,  183  Fed.  982,  983,  984, 106  C.  C.  A. 
318,  holding  decree  in  infringement  suit  adjudging  patent  void  leaves 
defendant  free  to  sell  patented  device  without  interference  with  its 
business  by  harassing  customers;  Goodyear  Tire  etc.  Co.  v.  Rubber 
Tire  Wheel  Co.,  164  Fed.  871,  holding  decree  adjudging  patent  void 
and  dismissing  infringement  suit,  entitles  alleged  infringer  to  make 
and  sell  article  free  from  interference  with  its  business  by  harassing 
customers;  Commercial  Acetylene  Co.  v.  Avery  etc.  Lighting  Co.,  159 
Fed.  935,  87  C.  C.  A.  206,  holding  in  infringement  suit  by  owner  of 
patent  against  rival  manufacturer  in  which  validity  of  patent  and  in- 
fringement are  in  issue,  court  may  enjoin  suits  against  customers  of 
defendant  until  issues  are  determined;  Brill  v.  Washington  Ry.  etc. 
Co.,  215  U.  S.  528,  64  L.  Ed.  313,  30  Sup.  Ct.  177,  arguendo. 

Distinguished  in  Rubber  Tire  Wheel  Co.  v.  Goodyear  Tire  etc.  Co., 
232  U.  S.  418,  68  L.  Ed.  666,  34  Sup.  Ct.  403,  holding  manufacturer  of 
patented  combination  is  not  protected  from  suit  for  infringement  be- 
cause he  purchases  one  element  of  combination  from  party  protected 
by  decree  permitting  it  to  sell  patented  article. 

Injunction  against    action  or  proceeding  in  foreign    jurisdiction. 
Note,  26  L.  R.  A.  (N.  S.)  273. 

Doctrine  of  comparative  injury  in  suit  to  enjoin  infringement  of 
patent.    Note,  39  L.  R.  A.  (N.  S.)  2. 

206  V.  8.  290-322,  61  L.  Ed.  1068,  27  Sup.  Ot  782,  VIBaiNIA  ▼.  -WEST 
VIBQINIA. 

When  State  may  invoke  original    jurisdiction  of    United  States 
Supreme  Court.    Note,  Ann.  Caa.  19120,  630. 
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Miscellaneous.  Cited  in  Virginia  ▼.  West  Virginia,  220  U.  S.  23, 
55  L.  Ed.  356|  31  Sup.  Ct.  330,  reciting  lustory  of  litigation;  Smith  v. 
Bowker-Torrey  Co.,  199  Fed.  986,  where  qnestions  of  law  may  tarn 
upon  slight  variation  between  facts  as  stated  by  bill  and  those  which 
may  be  established  by  evidence,  court  may,  in  its  discretion^  overrule 
demurrer,  and  permit  same  defense  by  answer;  Coachman  v.  State  ex 
rel.  Hackney,  66  Fla.  280,  63  South.  426,  holding  difficulties  in  draft- 
ing judgment  if  litigation  continues  as  to  adjustment  of  indebtedness 
by  newly  formed  county  and  assumption  of  liability  therefor  suggest 
resort  to  court  of  equity. 

206  U.  B.  328-S38^  61  L.  Ed.  1061,  87  8up.  Ct.  729,  IN  BE  POLXJTZ. 

MaaAamus  does  not  lie  to  compel  Oircoit  Court  to  reverse  its  decision 
refusing  to  remand  cause  removed  ftom  State  court,  nor  can  sndi  writ  be 
made  to  perform  olllce  of  nipeal  or  error. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  58  L.  Ed.  1218,  34  Sup.  Ct. 
722,  denying  mandamus  to  compel  correction  of  alleged  error  in  refusal 
to  remand  cause  removed  from  State  to  Federal  court,  under  section 
6  of  Federal  Employers'  Liability  Act  of  1908,  as  amended  in  1910; 
Ex  parte  Harding,  219  U.  S.  370,  371,  372,  375,  377,  379,  380,  87 
L.  R.  A.  (N.  8.)  892,  55  L.  Ed.  255,  257^  258,  31  Sup.  Ct.  324,  deuying 
mandamus  to  correct  abuse  of  discretion  by  Circuit  Court  in  retaininp: 
cause  removed  from  State  court  over  which  it  has  no  jurisdiction ;  In  re 
Metropolitan  Trust  Co.,  218  U.  S.  319,  321,  54  L.  Ed.  1054,  31  Sup.  Ct. 
18,  granting  mandamus  to  compel  Circuit  Court,  vacating  decree  with- 
out jurisdiction,  to  reinstate  it;  Ex  parte  Gruetter,  217  U.  S.  588,  54 
L.  Ed.  898,  30  Sup.  Ct.  690,  denying  mandamus  to  compel  Circuit  Court 
to  remand  case  to  State  court,  where  it  has  jurisdiction  to  determine 
questions  presented  on  motion  to  remand;  Re  Riggs,  214  U.  S.  15, 
58  L.  Ed.  889,  29  Sup.  Ct.  598,  denying  mandamus  to  review  adjudica- 
tion of  bankruptcy,  where  court  decides  question  of  fact,  or  mixed  law 
and  fact ;  Ex  parte  Nebraska,  209  U.  S.  441,  52  L.  Ed.  878,  28  Sup.  Ct. 
581,  denying  mandamus  to  correct  decision  of  Circuit  Court  that  State, 
which  is  party  to  record,  is  not  indispensable  party  to  suit;  Ex  parte 
St.  Louis  Min.  etc.  Co.,  206  U.  S.  561,  51  L.  Ed.  1189,  27  Sup.  Ct.  796, 
dismissing  petition  for  mandamus;  In  re  Garrosi,  229  Fed.  367,  143 
C.  V.  A.  483,  denying  mandamus,  prohibition,  or  certiorari  to  restraiii 
District  Court  from  proceeding  further,  where  case  advancing  in  due 
course  will  ultimately  ripen  into  decree  from  which  appeal  lies ;  Western 
Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201  Fed.  941,  120  C.  C.  A. 
257,  granting  motion  to  remand  cause  to  State  court,  where  none  of 
defendants  in  eminent  domain  proceeding  are  residents  of  district  or 
within  exceptions  of  Judicial  Code,  §  51,  and  plaintiff  has  not  waived 
objections;  Sagara  v.  Chicago  etc.  Ry.  Co.,  189  Fed.  223,  granting 
motion  to  remand  personal  injury  action  brought  in  Colorado  State 
court  by  alien  against  Illinois  and  Iowa  corporation  and  removed  to 
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Federal  court  in  Colorado,  where  alien  plaintiff  objects  to  jurisdiction; 
Dowagiac  Mfg.  Co.  v.  McSherry  Mfg.  Co.,  165  Fed.  525,  84  C.  C.  A. 
38,  denying  mandamus  to  vacate  preliminaiy  injunction  of  Circuit 
Court  to  restrain  infringement  of  patent. 

Distinguished  in  In  re  Winn,  213  U.  S.  468,  63  L.  Ed.  878.  29  Sup.  Ct. 
515,  granting  mandamus  to  compel  Circuit  Court  to  remand  cause  to 
State  court,  where  Circuit  has  no  jurisdiction. 

Mandamus — To    compel    removal    or   remand   of   case.    Note,  87 
L.  R.  A.  (N.  S.)  392,  393. 

206  U.  8.  833-365,  51  !•.  Ed.  1084,  27  Sup.  Ot.  749,  OBAFTON  ▼.  UNITED 

8TATB8. 

WUle  Jurisdiction  of  general  conrta-martlal  extends  to  all  Crimea,  not 
capital,  conmiitted  by  officer  or  soldier  of  axmy  within  limits  of  territory 
In  wMch  he  is  serving,  tliis  Jurisdiction  is  not  exclusive,  but  only  concur- 
rent with  that  of  civil  courts. 

Approved  in  Manley  v.  State,  69  Tex.  Cr.  604,  154  S.  W.  1009,  hold- 
ing State  courts  had  jurisdiction  to  try  member  of  National  Guard  on 
duty  in  time  of  peace  who  kills  citizen  insisting  on  crossing  military 
line,  where  State  court  obtained  jurisdiction  before  military  investiga- 
tion was  b^nn ;  Franklin  v^  United  States,  216  U.  S.  567,  54  L.  Ed. 
618,  30  Sup.  Ct.  434,  holding  sixty-second  article  of  war  does  not  vest 
exclusive  jurisdiction  in  courts-martial,  and  civil  courts  have  concur- 
rent jurisdiction  over  offenses  committed  by  militaiy  officer  which  may 
be  punished  by  court-martial  under  that  article. 

Wbile  same  acts  committed  in  State  may  constitnte  offense  againet 
United  States  and  distinct  offense  against  State,  that  principle  does  not 
apply  in  Philippine  Islands  in  which  both  Judicial  tribunals  exert  powers 
under  and  by  authority  of  same  government— that  of  the  United  States. 

Approved  in  McKinney  v.  Landon,  209  Fed.  308,  126  C.  C.  A.  226, 
holding  foreign  corporation  engaged  in  interstate  and  intrastate  com- 
merce violating  Iboth  Sherman  Act  and  State  anti-trust  laws  may  be 
prosecuted  and  punished  in  each  jurisdiction,  and  it  is  no  defense  in 
prosecution  in  State  court  that  accused  by  same  conduct  has  violated 
Federal  law,  or  that  it  has  been  punished  therefor;  United  States  v. 
Palan,  167  Fed.  992,  holding  fact  that  accused  has  been  convicted  and 
punished  in  State  court  for  substantially  same  offense,  while  technically 
not  bar  to  prosecution  for  violation  of  section  3  of  Immigration  Act, 
it  is  sufficient  to  justify  suspension  of  sentence  in  this  case;  State  v. 
Moore,  143  Iowa,  243,  21  Ann.  Oas.  63,  121  N.  W.  1053,  fact  that 
accused  prosecuted  by  Federal  government  and  convicted  under  Rev. 
Stats.,  §  5478,  for  forcibly  breaking  and  entering  postoffice  with  intent 
to  commit  larceny,  does  not  bar  prosecution  by  State  government  for 
burglary. 

Conviction  of  crime  against  one  government  as  bar  to  prosecution 
by  another  government  for  same  act.    Note,  21  Ann.  Oaa.  66. 
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Right  to  convict  for  several  ollenses  growing  out  of  same  facts. 
Note,  31  L.  E.  A.  (N.  S.)  711. 

Soldier  acquitted  by  court-martial  of  homicide  alleged  to  have  bees 
committed  in  Philippine  Islands,  cannot  be  tried  subsequently  for  same 
offense  in  civil  court. 

Approved  in  United  States  v.  Lipsett,  156  Fed.  67,  68,  arguendo. 

Distinguished  in  Gavieres  v.  United  States,  220  U.  S.  344,  55  L.  Ed. 
490,  31  Sup.  Ct.  421,  person  convicted  under  ordinance  of  Manila  pro- 
hibiting drunkenness  and  boisterous  conduct  is  not  put  in  double  jeop- 
ardy by  trial  and  conviction  of  violation  of  Penal  Code  of  Philippine 
Islands,  art.  257,  for  insulting  public  official,  though  charge  is  based 
on  same  conduct  as  former  conviction. 

Appeal  by  government  after  acquittal  as  constituting  second  jeop- 
ardy.   Note,  Ann.  Oas.  19130,  772. 

Miscellaneous.  Cited  in  Beccham  v.  United  States,  223  U.  S.  709, 
56  L.  Ed.  623,  32  Sup.  Ct.  518,  and  Beeeham  v.  United  States,  223 
U.  S.  708,  56  li.  Ed.  623,  32  Sup.  Ct.  518,  both  dismissing  for  want  of 
jurisdiction. 

206  U.  8.  866-367,  51  L.  Ed.  1092,  27  Sup.  Ot.  729»  LOVE  ▼.  FLAHIVE. 

Bale  made  by  party  in  possession  of  tract  of  public  land  with  intent 
thereafter  to  enter  it  as  homestead  is  equivalent  to  relinquishment  of  his 
right  to  enter,  and  department  may  properly  treat  him  as  having  no  further 
claims  upon  land.  ^ 

Approved  in  Morrow  v.  Warner  Valley  Stock  Co.,  56  Or.  350,  101 
Pae.  185,  holding  claimant  under  homestead  law  had  vested  equitable 
title  to  section  33,  except  specified  lots,  prior  to  issuance  of  patent  to 
State  under  Swamp-land  Act,  and  enjoining  action  of  ejectment  except 
as  to  such  lots  by  State's  grantee  taking  legal  title  without  notice 
of  equity. 

Distinguished  in  dissenting  opinion  in  Morrow  v.  Warner  Valley 
Stock  Co.,  56  Or.  360,  101  Pac.  188,  majority  holding  claimant  under 
homestead  law  had  vested  equitable  title  to  section  33,  except  speci- 
fied lots,  prior  to  issuance  of  patent  to  State  under  Swamp-land  Act, 
and  enjoining  action  of  ejectment  by  State's  grantee  taking  legal  title 
without  notice  of  equity. 

Gain  or  loss  of  title  by  abandonment,  not  including  questions  under 
statutes  of  limitations.    Note,  135  Am.  St.  Rep.  910.      '' 

206  U.  8.  358-370,  51  Ii.  Ed.  1003,  27  Sup.  Ot.  724,  EOMEU  v.  TODD. 

Constructive  notice  resulting  ftom  equity  cause  in  District  Court  for 
Porto  Bico  ia  not  operative  against  innocent  purchasers  of  real,  property 
in  Porto  Bico  without  reference  to  local  law  requiring  cautionary  notices 
and  registry  since  Foxaker  Act  of  1900  did  not  repeal  local  law  of  real 
property. 
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Approved  in  United  States  ▼.  CLicago  etc.  Ry.  Co.,  172  Fed.  273, 
275,  holding  provision  of  Minn.  Rev.  Laws  1905,  §  4389,  that  pendency 
of  action  relating  to  real  estate  is  notice  to  pnrehaserB  or  encumbrancers 
only  from  time  of  filing  of  notice  in  office  of  register  of  deeds  of  county 
in  which  land  is  situated  is  role  of  property  of  State  relating  to  real 
estate,  and  applies  to  equity  suit  pending  in  Federal  court  in  such 

State. 

* 

Miscellaneous.  Cited  in  Todd  v.  Romeu,  217  U.  S.  153,  54  L.  Ed.  708^ 
30  Sup.  Ct.  474,  reciting  history  of  litigation. 

206  V.  8.  S70-392,  61  Ik  Ed.  1098^  27  Sup.  Ot.  742»  TJNITISD  STATES  T. 
HEINSZEN. 

Oongress  in  dealing  with  PbUippine  Islands  may  delegate  legislatlye 
autbority  to  such  agencies  as  it  may  select. 

Approved  in  United  States  v.  Atchison  etc.  Ry.  Co.,  234  U.  S.  486, 
58  L.  Ed.  1422,  34  Sup.  Ct.  986,  holding  long  and  short  haul  provision 
of  section  4  of  Act  to  Regpilate  Commerce  as  amended  in  1910  is  not 
void  as  improper  del^ation  of  legislative  power  to  Interstate  Commerce 
Commission;  Faber  v.  United  States,  221  U.  S.  658,  55  L.  Ed.  898,  31 
Sup.  Ct.  659,  holding  Philippine  Islands  are  not  foreign  country  within 
meaning  of  treaty  of  1903  with  Cuba,  and  reduction  of  tariff  rates  on 
articles  brought  from  Cuba  are  not  to  be  based  on  tariff  rates  on  same 
articles  brought  from  Philippine  Islands. 

Act  of  1906  legalising  and  ratifying  imposition  and  mllection  of  duties 
by  United  States  authorities  la  Philippine  Islands  prior  to  MarCb  8,  1902, 
was  within  power  of  Oongress. 

Approved  in  Chuoco  Tiaco  v.  Forbes,  228  U.  S.  556,  57  L.  Ed.  965, 
33  Sup.  Ct.  585,  upholding  act  of  Philippine  legislature  of  1910  ratify- 
ing action  of  governor-general  in  ordering  deportation  of  alien  China^ 
men. 

Distinguished  in  MacLeod  v.  United  States,  229  U.  S.  434,  57  L.  Ed. 
1268,  33  Sup.  Ct.  955,  holding  act  of  1906  ratifying  executive  acts  im- 
posing tariff  duties  is  limited  to  export  and  import  duties  imposed  by 
authorities  of  United  States  and  provisional  government  of  Philippine 
Islands  prior  to  enactment  of  act  of  1902,  and  does  not  enlarge  execu- 
tive orders  limited  to  places  under  military  occupation  or  ratify  collec- 
tion of  duties  on  goods  entering  ports  under  control  of  de  facto  insurgent 
government. 

Mere  fact  of  bringing  of  action  does  not  operate  to  deprive  government 
of  power  to  enact  curative  statutes  which,  if  actions  had  not  been  brought, 
would  have  heen  unquestionably  ralid. 

Approved  in  De  Ferranti  v.  Lyndmark,  30  App.  D.  C.  425,  mere 
filing  of  application  for  patent  is  not  contract  within  impairment  of 
obligation  of  contract  clause  of  Federal  Constitution,  art.  I,  §  10. 
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Miscellaneous.  Cited  in  MacLeod  v.  United  States,  229  U.  S.  433, 
434,  67  L.  Ed.  1267»  1268,  33  Sup.  Ct.  955,  referring  to  history  of  act 
of  1906  and  other  acts  growing  ont  of  Spanish- American  War;  Struck- 
man  v.  United  States,  223  U.  S.  712,  56  L.  Ed.  625,  32  Sup.  Ct.  520, 
affirming  judgment  of  Court  of  Claims. 

206  V.  8.  892-415,  51  L.  Ed.  1106,  27  Sap.  Ot.  712,  BUCK  v.  BEACH. 

Personal  property  may  be  taxed  at  Its  situs,  although  not  domicile  of 
owner,  and  this  rule  applies  to  Intangible  property;  but  mere  presence  of 
notes  within  State  which  is  not  residence  or  domicile  of  owner  does  not 
bring  debts  of  which  they  are  evidence  within  taxing  jurisdiction  of  State. 
Approved  in  Kennedy  v.  Hodges,  215  Mass.  115, 102  N.  E.  434,  holding 
in  suit  by  ancillary  administrator  that  certificates  of  stock  in  foreign 
corporations  are  property  subject  to  California  laws,  since  such  certifi- 
cates are  not  shares  themselves  and  do  not  acquire  situs  in  State;  New 
York  Life  Ins.  Co.  v.  Head,  234  U.  S.  162,  68  L.  Ed.  1266,  34  Sup.  Ct. 
879,  holding  statute  of  Missouri  regulating  loans  on  life  policies  by  com- 
pany issuing  policy,  did  not  invalidate  contract  made  in  New  York  be- 
tween citizen  of  New  York  and  citizen  of  New  Mexico  because  it  modi- 
fied contract  originally  made  in  Missouri;  Detroit  etc.  Ry.  Co.  v.  Fuller, 
205  Fed.  90,  holding  public  acts  of  Michigan  1911,  No.  95,  imposing  tax 
on  owners  of  stock,  bonds,  and  other  evidences  of  indebtedness  of  spe- 
cially chartered  railroad  void  in  so  far  as  it  taxes  securities  owned  and 
held  without  State;  In  re  Estate  of  Adams,  167  Iowa,  390,  L.  E.  A. 
19150,  96, 149  N.  W.  534,  holding  under  Code  Supp.  1907,  §  1467c,  relat- 
ing to  collateral  inheritance  tax  on  estates  of  nonresidents,  removal  of 
securities  from  State  by  agent  of  nonresident  few  days  before  owner's 
death  was  ineffective  to  defeat  collection  of  inheritance  tax;  In  re 
Culver's  Estate,  145  Iowa,  7,  26  L.  B.  A.  (N.  S.)  584,  123  N.  W.  745,^ 
holding  under  Code  Supp.  1907,  §  1467,  relating  to  inheritance  taxes, 
nonresident  owner  of  shares  of  stock  in  domestic  corporation  has  ''in- 
terest in  property"  of  corporation  which  is  taxable;  General  Electric 
Co.  V.  Board  of  Assessors,  121  La.  132,  46  South.  128,  holding  debts 
due  on  open  account  to  nonresident  are  taxable  at  domicile  of  debtor, 
where  such  debts  have  arisen  in  business  transacted  in  State  and  are 
part  of  capital  of  business;  Bliss  v.  Bliss,  221  Mass.  208,  209,  L.  R.  A. 
1916A,  889,  109  N.  E.  151,  holding  bonds  of  Massachusetts  registered 
under  Rev.  Laws,  c.  6,  §  74,  owned  by  nonresident  and  kept  at  his 
domicile,  are  taxable  by  State;  State  ex  rel.  Graff  v.  Probate  Court, 
128  Minn.  382,  L.  E.  A.  1916A,  901,  150  N.  W.  1097,  upholding  inheri- 
tance tax  statute  as  amended  in  1911,  and  succession  tax  thereunder  upon 
nonresident  decedent's  personal  property  within  State;  Marshall- Wells 
Hardware  Co.  v.  Multnomah  County,  58  Or.  473,  115  Pac.  151,  holding- 
cash  and  accounts  of  branch  ofiice  of  foreign  corporation  are  taxable, 
irrespective  of  residence  of  debtors;  dissenting  opinion  in  Wheeler  v. 
Sohmer,  233  U.  S.  446,  68  L.  Ed.  1040,  34  Sup.  Ct.  607^  majority  uphold- 
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ing  provision  of  New  York  inheritance  tax  law  of  1905  imposing  trans- 
fer tax  on  property  within  State  belonging  to  nonresident  at  time  of 
his  death,  as  applied  to  promissory  notes ;  dissenting  opinion  in  Gromer 
V.  Standard  Dredging  Co.,  224  U.  S.  376,  56  L.  Ed.  807,  32  Sup.  Ct. 
499,  majority  holding  property  of  dredging  company  used  in  carrying 
out  contract  within  United  States  government  had  acquired  situs  in 
Porto  Rico  and  was  taxable  by  territory  of  Porto  Rico. 
Overruled  in  Wheeler  v.  Sohmer,  233  U.  S.  438,  440,  58  L.  Ei  1086, 

1037,  34  Sup.  Ct.  607,  upholding  provision  of  New  York  inheritance 
tax  statute  of  1905  imposing  transfer  tax  on  property  within  State 
belonging  to  nonresident  at  time  of  his  death,  as  applied  to  promissory 
notes. 

Distinguished  in  Hathaway  v.  Edwards,  42  Ind.  App.  30,  85  N.  E.  31, 
holding  notes  and  mortgages  on  property  in  State  executed  in  State  by 
person  acting  as  agent  with  power  of  attorney  for  nonresident  are  tax- 
able; Commonwealth  v.  Prudential  Life  Ins.  Co.,  149  Ky.  384,  149 
S.  W.  838,  where  nonresident  insurance  company  having  home  office  in 
another  State  makes  daily  deposits  in  bank  of  proceeds  of  local  busi- 
ness and  promptly  transmits  them  to  home  office,  such  deposits  are 
not  taxable  in  State;  Hillman  Land  etc.  Co.  v.  Commonwealth,  148  Ky. 
342,  L.  R.  A.  19150,  929,  146  S.  W.  781,  holding  foreign  corporation 
doing  business  in  State  at  loss  and  remitting  proceeds  to  home  office,  can- 
not be  taxed  on  amount  of  money  greater  than  income,  which  amount 
is  deposited  in  bank  to  meet  current  expenses;  Commonwealth  v.  West 
India  Oil  Refining  Co.,  138  Ky.  833,  86  L.  R.  A.  (N.  S.)  295,  129  S.  W. 
302,  holding  Ky.  Stats.,  §  4020,  void  in  so  far  as  it  attempts  to  tax 
property  of  Kentucky  corporation,  whether  tangible  or  intangible,  situs 
of  which  is  in  Cuba  or  Porto  Rieo  where  business  of  corporation  is 
transacted;  Bliss  v.  Bliss,  221  Mass.  204,  L.  R.  A.  1916A,  889,  109 
N.  E.  149,  holding  notes  executed  in  State  and  payable  there  by  part- 
nership to  partner  domiciled  in  New  York  is  not  on  death  of  payee 
subject  to  succession  tax  imposed  by  Stats.  1909,  c.  572,  §  1 ;  concurring 
opinion  in  Wheeler  v.  Sohmer,  233  U.  S.  441,  444,  445,  68  L.  Ed.  1087, 

1038,  1039,  34  Sup.  Ct.  607,  majority  upholding  New  York  inheritance 
tax  law  of  1905  imposing  transfer  tax  en  property  within  State  belong- 
ing to  nonresident  at  time  of  his  death,  as  applied  to  promissory  notes. 

Physical  presence  or  absence  of  personal  property,  or  evidence 
thereof,  as  affecting  liability  to  succession  tax.  Note,  46  L.  R.  A. 
(N.  S.)  1174. 

Generally  speaking,  intangible  property  in  natnre  of  debt  may  be  re- 
garded, for  purposes  of  taxation,  as  situated  at  domicile  of  creditor  and 
within  Jurisdiction  of  State  wbere  he  has  snch  domicile. 

Approved  in  Welch  v.  Boston,  221  Mass.  158,  161,  109  N.  E.  175, 
176,  holding  State  may  tax  stocks  and  bonds  devised  by  resident  of 
Maine  in-  trost  for  xesidtats  of  California,  where  trustees  are  eitizens 
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of  State;  Bellows  Falls  Power  Co.  v.  Commonwealth,  222  Mass.  62, 
Ann.  Oaa.  19160,  834,  109  N.  E.  897,  upholding  taxation  of  shares  in 
Vermont  corporation  owned  by  resident,  although  already  taxed  to 
corporation  by  Vermont. 

Situs  of  debt  for  taxation  apart  from  creditor's  domicile.    Note,  14 

L.  R.  A.  (N.  S.)  49S. 
Situs,  as  between  different  States  or  countries,  of  personal  property 

for  tax  purposes.    Note,  L.  R.  A.  19160,  910,  922,  928,  938. 

Mortgage  notes  made  and  payable  In  Oblo  and  secured  by  mortgages 
on  property  in  that  State,  whose  owner  resides  in  New  York  are  not  taxable 
in  Indiana. 

Approved  in  Board  of  Commrs.  of  Johnson  County  v.  Hewitt,  76  Kan. 
823,  14  L.  R.  A.  (N.  S.)  493,  93  Pac.  184,  holding  promissory  notes  be- 
longing to  resident  of  Kansas  given  by  residents  of  Missouri  and  secured 
by  property  in  that  State,  kept  in  bank  in  Missouri,  are  taxable  in 
Kansas;  dissenting  opinion  in  Froelich  v.  Swafford,  35  S.  D.  45,  150 
N.  W.  894,  majority  holding  jurisdiction  of  nonresident  lienholder  may 
be  obtained  by  substituted  service  under  Code  of  Civil  Procedure,  §  112, 
and  absence  of  senior  lienholder  from  State  did  not  toll  statute  of  limi- 
tations against  right  of  action  of  junior  lienholder  to  redeem  from 
senior  mortgage  lien. 

Distinguished  in  People  v.  Griffith,  245  111.  537,  92  N.  E.  315,  holding 
under  inheritance  tax  law  (Hurd's  Rev.  Stats.  1908,  c.  120,  §  366)  stocks 
and  bonds  of  domestic  corporation  belonging  to  nonresident  decedent 
and  kept  in  State  are  subject  to  tax,  though  stocks  and  bonds  of  foreign 
corporations  are  not. 

Bonds  and  negotiable  instruments  are  more  than  merely  evidences  of 
debt;  the  debt  is  inseparable  from  the  paper  which  declares  and  consti- 
tntes  it  (dissenting  opinion). 

Approved  in  Selliger  v.  Commonwealth  of  Kentucky,  213  U.  S.  204, 
58  L.  Ed.  763,  29  Sup.  Ct.  449,  holding  tax  upon  warehouse  receipts  is 
tax  upon  goods  represented  by  them. 

Taxation  of  property  in  two  JStates  as  double  taxation.    Note,  15 
Ann.  Oas.  896. 

Tax  on  property  in  difTerent  States  as  double.    Note,  15  L.  R.  A. 
(N.  S.)  143. 

206  V.  8.  415-427,  51  It.  Ed.  1117,  27  Sup.  Ot.  720,  BfiCUBITT    WABE- 
HOXTSINa  00.  ▼.  HAND. 

Warehooae  receipts  are  not  entitled  to  status  of  negotiable  instnunents, 
transfer  of  whi^  operates  to  transfer  property' mentioned  in  them,  and 
transfer  of  such  receipts  without  delivery  or  change  of  possession  of  prop- 
erty represented  by  them  does  not  constitute  valid  pledge. 

Approved  in  Globe  Bank  etc.  Co.  v.  Martin,  236  U.  S.  297,  69  L.  Ed. 
615,  30  Sup.  Ct.  412,  following  rule;  Pattison  v.  Dale,  196  Fed.  10,  116 
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C.  C.  A.  639,  holding  distiller's  surrender  of  control  of  liquor  in  bonded 
warehouse  under  control  of  collector  of  internal  revenue  of  district,  does 
not  divest  his  title  nor  prevent  his  dealing  with  property  subject  to  para- 
mount rights  of  United  States;  In  re  Pittsburgh  Industrial  Iron  Works, 
179  Fed.  156,  holding  contract  of  pledge  made  in  Pennsylvania  must  be 
construed  by  law  of  that  State,  and  pledge  of  car  with  its  equipment 
not  fraudulent  per  se,  gave  bank  equitable  lien  for  advances,  not  in- 
validated by  filing  of  petition  in  bankruptcy  more  than  four  months 
later;  American  Can  Co.  v.  Erie  Preserving  Co.,  171  Fed.  550,  holding 
pledge  of  property  in  warehouse  by  marking  them  as  belonging  to  bank 
and  setting  them  apart  and  appointing  employee  of  pledger  as  custodian 
of  such  property  for  bank,  is  valid ;  American  Can  Co.  v.  Erie  Preserv- 
ing Co.,  171  Fed.  544,  545,  holding  warehouse  receipts  delivered  as  col- 
lateral security  for  money  borrowed  by  corporation,  without  change  of 
possession  of  property,  were  not  valid  pledge  as  against  general 
creditors. 

Delivery  of  receipt  by  warehouseman  on  pledge  of  his  own  property 
as  constructive  transfer  of  possession.  Note,  16  L.  B.  A.  (K.  8.) 
229. 

Issuance  and  delivery  by  private  warehouseman  of  receipt  for  own 
property  as  transfer  of  possession  essential  to  valid  pledge. 
Note,  30  li.  B.  A«  (K.  8.)  563. 

Althoogb  trustee  in  bankruptcy  takes  title  to  bankrupt's  property 
subject  to  equities  Impressed  upon  it  in  bands  of  bankrupt,  transfer  of 
warehouse  receipts  which  is  not  valid  pledge  of  bankrupt's  property  repre- 
sented by  them,  does  not  create  equitable  lien  against  trustee  in  bank- 
ruptcy. 

Approved  in  Globe  Bank  etc.  Co.  v.  Martin,  236  U.  S.  297,  59  L.  Ed. 
588,  35  Sup.  Ct.  377,  holding  under  section  70e  of  Bankruptcy  Act 
trustee  may  avoid  transfer  of  property  which  oreditor  could  avoid; 
Taney  v.  Penn.  Nat.  Bank,  232  U.  S.  180, 184,  58  L.  Ed.  561,  34  Sup.  Ct. 
288  (affirming  187  Fed.  701, 109  C.  C.  A.  437),  holding  delivery  of  ware- 
house receipts  is  delivery  of  property  in  bonded  warehouse  under 
Pennsylvania  law,  and  rights  of  trustee  in  bankruptcy  are  inferior  to 
rights  of  bank  lending  money  on  pledge  of  such  receipts  as  security; 
Knapp  V.  Milwaukee  Trust  Co.,  216  U.  S.  557,  558,  54  L.  Ed.  615,  30 
Sup.  Ct.  412,  holding  trustee  in  bankruptcy  may  attack  mortgage  as 
fraudulent  in  fact,  where  provisions  in  mortgage  for  retention  and  use 
of  property  by  mortgagor  are  prohibited  by  State  law  rendering  con- 
veyance fraudulent  in  law;  Richardson  v.  Shaw,  209  U.  S.  378, 14  Ann. 
Oas.  981,  52  L.  Ed.  842,  28  Sup.  Ct.  512,  holding  delivery  by  bankrupt 
broker  to  customer  of  stock  which  he  is  carrying  on  margin  for  that 
customer,  or  certificates  for  equal  nunfber  of  shares,  is  not  preference 
within  section  60a  of  Bankruptcy  Act;  In  re  Lehfeldt,  225  Fed.  682, 
upholding  order  of  referee  allowing  amendment  to  claim  exemption  %f 
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homestead  after  personalty  claimed  exempt  has  been  set  apart;  In  re 
Harv^,  212  Fed.  341,  holding  under  Alabama  decisions  subsequent  de- 
liTery  of  possession  of  insurance  policies  to  pledgees  relates  to  date  of 
agreement,  except  as  to  intervening  liens,  and  is  not  void  as  preference 
under  Bankruptcy  Act;  In  re  East  End  Mantel  etc.  Co.,  202  Fed.  278, 
holding  trustee  in  bankruptcy  of  mortgagor  is  not  entitled  to  mortgaged 
chattels  where  under  State  law  chattel  mortgage  without  delivery  of 
possession  and  unrecorded  is  valid  between  parties;  In  re  Martin,  201 
Fed.  38,  119  C.  C.  A.  363,  applying  rule  under  Bankruptcy  Act,  §§  70a, 
70e;  Merchants'  Nat  Bank  v.  Roxbury  Distilling  Co.,  196  Fed.  81,  86, 
holding  pledgee  of  warehouse  receipts,  under  Maryland  statutes,  ac- 
quires title  as  against  creditor  of  pledgor;  Pattison  v.  Dale,  196  Fed. 
14,  115  C.  C.  A.  639,  holding  pledge  of  warehouse  receipts  for  liquor  in 
distillery  warehouse  created  equitable  lien  in  favor  of  pledgee,  valid 
against  trustee  in  bankruptcy;  In  re  Hurst,  194  Fed.  834,  114  C.  C.  A. 
534,  holding  trustees  having  sued  to  set  aside  conveyances  for  benefit  of 
all  creditors  cannot  thereafter  claim  dividends  paid  to  executors  should 
not  be  repaid  because  land  had  been  conveyed  in  fraud  of  creditors  in 
which  decedent  participated  by  withholding  conveyance  from  record; 
Foerstner  v.  Citizens'  Savings  etc.  Co.,  186  Fed.  3,  108  C.  C.  A.  267, 
holding  chattel  mortgage  not  executed  in  manner  and  form  required  by 
Ohio  statute,  does  not  pass  title  nor  create  lien,  and  holder  not  having 
instituted  suit  for  reformation  of  mortgage  prior  to  bankruptcy  of  mort- 
gagor, title  passes  to  trustee  in  bankruptcy ;  In  re  Ozark  Cooperage  etc. 
Co.,  180  Fed.  106,  103  C.  C.  A.  603,  holding  delivery  of  lumber  valid 
pledge  under  Mo.  Rev.  Stats.  1899,  §  3410,  and  pledgee's  title  is  good  as 
against  trustee  in  bankruptcy;  In  re  Pittsburgh  Industrial  Iron  Works, 
179  Fed.  156,  holding  under  Michigan  law,  trustee  in  bankruptcy  ac- 
quires no  title  superior  to  that  of  vendor  under  conditional  sale  con- 
tract, where  conditions  have  not  been  fulfilled ;  In  re  G.  &  K.  Trunk  Co., 
176  Fed.  1010,  holding  under  Pennsylvania  law  trustee  in  bankruptcy 
and  not  vendor  under  conditional  sale  contract  is  entitled  to  property 
in  possession  of  bankrupt  under  such  contract ;  Fourth  St.  Nat.  Bank  v. 
Millboume  Mills  Co.'s  Trustee,  172  Fed.  180, 181, 182, 183, 185,  SO  L.  B.  A. 
(N.  S.)  552,  96  C.  C.  A.  629  (afiirming  In  re  Millboume  Mills  Co.,  162 
Fed.  990),  holding  pledge  of  certificates  for  grain  was  not  such  delivery 
of  goods  under  Pennsylvania  law,  as  to  pass  title  to  trustee  in  bank- 
ruptcy; In  re  Bement,  172  Fed.  100,  96  C.  C.  A.  412,  holding  under  Wis- 
consin Statutes  of  1898,  §  2312,  unfiled  conditional  contract  of  sale  is 
void  as  against  trustee  in  bankruptcy;  In  re  Hersey,  171  Fed.  1007, 
holding  mortgage  valid  lien  under  Iowa  law  is  valid  as  against  trustee 
in  bankruptcy;  In  re  Burlage  Bros.,  169  Fed.  1008,  holding  under  Iowa 
Code,  §  2906,  bill  of  sale  executed  more  than  four  months  before  bank- 
ruptcy, which  was  in  fact  mortgage,  and  unrecorded,  is  void  as  against 
other  creditors;  In  re  Gebbie  &  Co.,  167  Fed.  612,  613,  614,  618,  619, 
holding  contract  between  creditor  and  book  publishing  corporation  did 
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not  constitute  sale  or  pledge  of  books  in  specified  room  on  premiseS|  as 
against  execution  cicditors  under  Pennsylvania  law,  and  title  to  books 
passed  to  trustee  in  bankruptcy;  In  re  Hickerson,  162"red.  354,  holding 
trustee  in  bankruptcy  may  contest  mortgage  given  on  stock  of  goods  to 
secure  past  indebtedness  withheld  from  record  nearly  year  and  until 
within  few  days  of  bankruptcy;  In  re  Standard  Tel.  etc.  Co.,  157  Fed. 
110,  holding  under  Wisconsin  law,  trustee  in  bankruptcy  may  attack 
validity  of  chattel  mor;tgage  of  corporation  stipulating  that  mortgagor 
may  retain  possession  of  mortgaged  property ;  Cannon  v.  Prude,  181  Ala. 
635,  62  South.  26,  holding  possession  of  trustee  in^  bankruptcy  may  be 
tacked  on  to  possession  of  bankrupt  for  purpose  of  completing  bar  of 
statute  of  limitations ;  Dulany  v.  Morse,  39  App.  D.  C.  532,  holding  right 
of  trustee  in  bankruptcy  under  sections  70e  and  67a  and  67b  of  Bank- 
ruptcy Act,  as  amended  in  1903,  to  set  aside  transfer  void  against  credi- 
tors under  local  recording  statute,  is  not  affected  by  fact  that  transfer 
is  binding  between  parties;  Aetna  Ins.  Co.  v.  Evans,  57  Fla.  344,  49 
South.  62,  holding  garnishments  served  more  than  four  months  before 
bankruptcy  are  unaffected  by  section  67f  of  Bankruptcy  Act,  and  judg- 
ment creditors  are  entitled  to  amounts  of  judgments  against  insurance 
company  as  garnishee,  as  against  trustee  in  bankruptcy;  Neill  v.  Bar- 
baree,  135  Ga.  773,  70  S.  E.  639,  holding  State  court  has  jurisdiction  to 
foreclose  mortgage  lien  after  filing  of  petition  in  bankruptcy;  In  re 
Ellington  Planting  Co.,  131  La.  659,  60  South.  27,  holding  surety  indors- 
ing note  which  he  gives  to  creditor  as  collateral  security  cannot  compete 
to  prevent  payment  to  creditor  out  of  proceeds  of  property  of  joint 
debtor;  Kalamazoo  Trust  Co.  v.  Merrill,  159  Mich.  656,  124  N.  W.  600, 
holding  trustee  in  bankruptcy  of  banking  partnership  cannot  maintain 
action  against  one  partner;  Studebaker  Bros.  Mfg.  Co.  v.  Elsey-Hemphill 
Carriage  Co.,  152  Mo.  App.  408,  133  S.  W.  414,  holding  under  Rev.  Stats. 
1909,  §§2887,  2889,  sale  by  bankrupt  did  not  take  effect  as  against 
creditors  until  replevin  suit  for  want  of  change  of  possession,  and  un- 
filed, conditional  contract  was  ineffective,  and  preference  obtained  by 
replevin  suit  may  be  set  aside  at  instance  of  trustee  in  bankruptcy; 
Earle  v.  National  Metallurgic  Co.,  77  N.  J.  Eq.  21,  76  Atl.  557,  holding 
under  section  70a  (5)  of  Bankruptcy  Act  trustee  in  bankruptcy  may 
attack  validity  of  chattel  mortgages,  which  under  State  statutes  could 
have  been  levied  on  by  creditors;  First  Nat.  Bank  of  Albuquerque  v. 
Haverkampf,  16  N.  M.  517,  121  Pac.  38,  holding  under  Compiled  Laws 
1877,  §  2361,  unrecorded  chattel  mortgage  is  valid  lien  against  general 
creditors;  United  Nat.  Bank  v.  Tappan,  33  R.  I.  28,  79  Atl.  956,  holding 
pledgors  of  stock  as  security  for  margins  to  broker,  who  replcdged  them 
to  bank,  are  entitled  to  subrogation  to  bank's  claim  as  to  balance  of 
proceeds  after  payment  of  their  debts,  as  against  trustee  in  bankruptcy; 
Claridge  v.  Evans,  137  Wis.  223,  118  N.  W.  200,  holding  trustee  cannot 
set  aside  transfer  as  preference  under  section  60a  of  Bankruptcy  Act 
of  1898  as  amended  in  1903^  real  estate  mortgage  given  nearly  two  years 
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before  bankruptcy  as  security  for  advances,  though  not  filed  until 
within  few  days  of  adjudication;  dissenting  opinion  in  In  re  Lee,  182 
Fed.  585,  689,  105  C.  C.  A.  117,  majority  holding  person  lending  money 
to  discharge  encumbrance  on  property  with  understanding  that  he  is  to 
have  first  lien,  is  subrogated  to  rights  of  first  encumbrancer  whose  debt 
has  been  paid,  not  only  as  against  borrower,  but  as  against  trustee  in 
bankruptcy. 

Distinguished  in  Coder  v.  Arts,  213  U.  S.  235,  16  Ann.  Oaa.  1008,  53 
L,  Ed.  777,  29  Sup.  Ct.  436,  holding  creditor  asserting  claim  upon  notes 
and  right  to  have  assets  so  administered  and  paid  as  to  recognize  valid- 
ity of  lien  for  security  of  his  claim  institutes  proceeding  in  bankruptcy 
appealable  to  Circuit  Court  of  Appeals  under  section  25a  (3)  and  to 
Supreme  Court  under  section  25b  of  Bankruptcy  Act;  Nauman  Co.  v. 
Bradshaw,  193  Fed.  353,  113  CCA.  274,  holding  under  Iowa  Code 
1897,  §§  2905,  2906,  unrecorded  conditional  sale  contract  valid  as  against 
trustee  in  bankruptcy;  Lovell  v.  Isidore  Newman  &  Son,  192  Fed.  761, 
113  C  C  A.  39,  holding  interveners  in  bankruptcy  proceeding  having 
waived  failure  of  shipper  to  comply  with  contract  were  entitled  to  goods 
as  against  trustee  in  bankruptcy  of  shipper;  In  re  Cincinnati  Iron  Store 
Co.,  167  Fed.  492,  93  C  C  A.  122,  holding  assignments  to  bank  of  money 
to  become  due  to  bridge  company  under  particular  contract,  as  security 
for  loans  made  to  it  by  bank,  were  valid  against  company's  trustee  in 
bankruptcy;  Davis  v.  Crompton,  158  Fed.  742,  85  C  C  A.  633,  holding 
under  Pennsylvania  law,  right  of  vendor  under  unfiled  conditional  sale 
contract  is  superior  to  that  of  trustee  in  bankruptcy;  dissenting  opinion 
in  Fourth  St.  Nat.  Bank  v.  Milboume  Mills  Co.'s  Trustee,  172  Fed.  187, 
30  L.  B.  A.  (N.  S.)  552,  96  C  C  A.  629,  majority  holding  pledge  of 
certificates  was  not  such  delivery  of  goods  under  Pennsylvania  law,  as 
to  pass  title  to  trustee  in  bankruptcy. 

Miscellaneous.  Cited  in  Rode  &  Horn  v.  Phipps,  195  Fed.  418,  115 
C  C  A.  316,  holding  claim  of  ownership  of  lumber  made  in  connection 
with  claim  as  creditors,  including  questions  of  priority  between  them 
and  other  creditors,  does  not  deprive  claimants  of  right  of  review  under 
Bankruptcy  Act,  section  24a.     . 

206  U.  8.  42S>440,  61  L.  Ed.  1124,  27  Sup.  Ot.  709,  SOXJTHEBN  BY.  CO.  v. 
TIFT. 

Supreme  Court  is  not  required  to  say  that  because  action  at  law  for 
damages  to  recover  unreasonable  rates  which  have  been  exacted  in  accord- 
ance with  schedule  of  rates  as  filed  is  forbidden  by  Interstate  Commerce 
Act,  suit  In  equity  is  also  forbidden  to  prevent  filing  or  enforcement  of 
schedule  of  unreasonable  rates. 

Approved  in  Railroad  Commission  v.  Central  of  Georgia  Ry.  Co.,  170 
Fed.  232,  233,  95  C  C  A.  117,  holding  fact  that  railroad  may  be  re- 
quired to  give  bonds  to  protect  passengers  and  shippers  against  loss 
from  overcharges,  if  statute  is  held  valid^  is  not  sufficient  ground  for 
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granting  preliminary  injunction  to  restrain  enforcement  of  State  rates 
as  confiscatory,  where  such  bond  gives  incomplete  indemnity;  Northern 
Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber  Mfrs.  Assn.,  165  Fed.  6,  7,  91 
C.  C.  A.  39,  sustaining  jurisdiction  of  Federal  court  to  enjoin  railroads 
from  establishing  and  enforcing  unreasonable  rates  in  violation  of  act 
to  regulate  commerce  without  previous  determination  of  unreasonable- 
ness by  commission;  Howard  Supply  Co.  v.  Chesapeake  etc.  Ry.  Co., 
162  Fed.  191,  holding  action  by  shipper  to  recover  overcharges  on  inter- 
state shipment  is  not  maintainable  in  absence  of  finding  by  commission 
that  rates  are  unjust  and  unreasonable;  M.  G.  Kiser  Co.  v.  Central  of 
Georgia  Ry.  Co.,  158  Fed.  196,  197,  sustaining  jurisdiction  of  court  to 
enjoin  establishment  of  unreasonable  rate  pending  determination  by 
commission  of  reasonableness  of  rate;  Kalispell  Lumber  Co.  v.  Great 
Northern  Ry.  Co.,  157  Fed.  848,  enjoining  enforcement  of  schedule  of 
unreasonable  rates  pending  decision  as  to  unreasonableness  by  Inter- 
state Commerce  Commission;  Potlatrsh  Lumber  Co.  v.  Spokane  Falls  etc. 
Ry.  Co.,  157  Fed.  597,  denying  jurisdiction  to  enjoin  enforcement  of 
filed  interstate  rates  pending  proceeding  before  commission  to  determine 
reasonableness ;  Jewett  Bros.  &  Jewett  v.  Chicago  etc.  Ry.  Co.,  156  Fed. 
166,  sustaining  jurisdiction  of  Federal  court  to  enjoin  railroad  from 
enforcing  unreasonable  and  discriminatory  rate;  Atchison  etc.  Ry.  Co.  v. 
Foster  Lumber  Co.,  31  Okl.  663,  664,  665,  666, 122  Pac.  140,  141,  holding 
void  injunction  order  of  Federal  court  to  restrain  enforcement  of  inter- 
state rate  as  unreasonable,  in  advance  of  action  by  Interstate  Com- 
merce Commission;  dissenting  opinion  in  Atlantic  Coast  Line  R.  Co.  v. 
Macon  Grocery  Co.,  166  Fed.  220,  92  C.  C.  A.  114,  majority  denying 
jurisdiction  to  enjoin  filing  and  enforcing  of  interstate  rate  schedule 
prior  to  determination  of  unreasonableness  by  commission. 

Explained  in  Thacker  Coal  etc.  Co.  v,  Norfolk  etc.  Ry.  Co.,  67  W.  Va. 
453,  454,  455,  28  L.  R.  A.  (N.  S.)  108,  68  S.  E.  110,  denying  jurisdiction 
of  State  court  to  enjoin  interstate  railroad  from  filing  schedule  of  rates 
for  transportation  of  coal  from  point  in  State  to  point  in  another  State ; 
dissenting  opinion  in  Union  Pac.  R.  Co.  v.  Or^on  etc.  Lumber  Mfrs. 
Assn.,  165  Fed.  24,  91  C.  C.  A.  51,  majority  sustaining  jurisdiction  of 
Federal  court  to  enjoin  establishment  and  enforcement  of  unreasonable 
interstate  rates  prior  to  action  by  Interstate  Commerce  Commission. 

Distinguished  in  Houston  Coal  etc.  Co.  v.  Norfolk  etc.  Ry.  Co.,  171 
Fed.  724,  denying  jurisdiction  to  enjoin  establishment  and  enforcement 
of  interstate, rates  as  unreasonable,  prior  to  determination  of  reasonable- 
ness by  Interstate  Commerce  Commission;  Atlantic  Coast  Line  R.  Co.  v. 
Macon  Grocery  Co.,  166  Fed.  217,  218,  92  C.  C.  A.  114,  denying  juris- 
diction to  enjoin  filing  and  enforcement  of  interstate  rate  schedule  prior 
to  determination  of  unreasonableness  by  commission. 

Although  zeparatioa  for  excess  rates  must  be  by  proceeding    before 
Interstate  Oommexce  Commission,  parties  may,  after  action  by  commission 
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decbuclnf  rates  wattwmmMi^  sttpnlmte  in  pcoceadlncs  progecnfd  widtf 
aactUm  16  of  act  to  ngvlaU  eommorea^  that  court  adjndco  amount  of 
reparatUn. 

Approved  in  Mitehell  Coal  ete.  Co.  ▼.  Pennsylvania  R.  R.  Co.,  230 
U.  S.  258,  57  L.  Ed.  1477,  33  Snp.  Ct.  916,  holding  conrt  has  no  joris- 
diction  of  aetion  to  recover  past  or  present  lateral  allowances,  alleged 
to  be  preferential,  in  absenee  of  finding  of  Interstate  Commerce  Com- 
mission that  allowances  are  unreasonable  and  operate  as  preference; 
Baltimore  etc.  R.  R.  Co.  v.  United  States,  215  U.  S.  500,  54  L.  Ed.  299, 
30  Snp.  Ct.  164,  holding  shipper  cannot,  under  provisions  of  act  of  1906, 
attack  as  discriminatory  carrier's  rule  for  distribution  of  cars  in  inter- 
state commerce  in  mandamus  proceeding,  without  first  submitting  ques- 
tion of  reasonableness  of  rule  to  Interstate  Commerce  Commission; 
Franklin  v.  Philadelphia  etc.  Ry.  Co.,  203  Fed.  136,  holding  court  is  not 
given  primary  jurisdiction  of  action  to  recover  overcharges  on  inter- 
state shipment  by  fact  that  commission  on  complaint  of  shippers,  to 
which  proceeding  consignee  was  not  party,  has  made  finding  that  rate 
is  excessive  and  made  award  of  damages;  A.  J.  Phillips  Co.  v.  Grand 
Trunk  Western  Ry.  Co.,  195  Fed.  19,  115  C.  C.  A.  94,  holding  action  to 
recover  overcharges  brought  nearly  three  years  after  award  of  repara- 
tion by  commission  is  barred  by  limitations;  R.  J.  Darnell  v.  Illinois 
Cent.  R.  Co.,  190  Fed.  659,  holding  section  16  of  amendment  of  1910  to 
Interstate  Commerce  Act  extending  jurisdiction  to  State  courts  applies 
only  to  awards  of  conmiission  not  complied  with,  and  Federal  court 
cannot  acquire  jurisdiction  by  removal  of  action  to  recover  overcharges 
of  which  State  court  had  no  jurisdiction;  Wickwire  Steel  Co.  v.  New 
York  Cent  etc.  R.  Co.,  181  Fed.  320,  104  C.  C.  A.  504,  denying  jurisdic- 
tion of  Circuit  Court  to  enjoin  advance  in  freif^ht  rate  purauant  to  com- 
bination to  discriminate  against  shipper,  without  previous  action  by 
commission,  where  schedule  has  been  filed;  Columbus  Iron  etc.  Co.  v. 
Kanawha  etc.  Ry.  Co.,  178  Fed.  262,  101  C.  C.  A.  621  (affirming  171 
Fed.  721,  722,  723),  denying  jurisdiction  of  Circuit  Court,  in  advance  of 
action  by  Interstate  Commerce  Commission,  to  enjoin  filing  of  schedule 
of  interstate  rates  as  unreasonable;  Macon  Grocery  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  163  Fed.  749,  750,  751,  752,  enjoining  filing  of  un- 
reasonable interstate  freight  rates  imposed  by  combination  of  railroads 
in  violation  of  Federal  anti-trust  law;  Macon  Grocery  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  163  Fed.  737,  sustaining  jurisdiction  of  Federal  court 
to  enjoin  illegal  freight  rate  on  commodities  pending  application  to  In- 
terstate Commerce  Commission  for  determination  of  reasonableness  of 
rates;  Howard  Supply  Co.  v.  Chesapeake  etc.  Ry.  Co.,  162  Fed  191,  192, 
holding  action  by  shipper  to  recover  overcharges  on  interstate  ship- 
ments alleging  rates  are  unreasonable  and  discriminatory  is  not  main- 
tainable in  absence  of  determination  by  commission  that  rates  are  un- 
just and  unreasonable;  Missouri  etc.  Ry.  Co.  v.  New  Era  Milling  Co., 
80  Kan.  144,  101  Pac.  1013,  denying  recovery  by  shipper  of  excess 
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freight  charges  on  interstate  shipment,  alleged  unjust  and  unreasonable, 
where  rate  collected  is  filed  rate  and  no  application  for  relief  has  been 
made  to  Interstate  Commerce  Commission;  Atchison  etc.Ry.  Co.  t.  Foster 
Lumber  Co.,  31  Okl.  665,  666,  122  Pac.  141,  holding  void  order  of  Fed- 
eral court  to  enjoin  enforcement  of  interstate  rate  as  unreasonable, 
in  advance  of  action  by  Interstate  Commerce  Commission;  Southern 
Pac.  Co.  V.  Frye  &  Bruhn,  82  Wash.  19,  143  Pac.  166,  denying  recovery 
in  action  by  carrier  of  additional  freight  charges  for  interstate  ship- 
ment in  single-deck  cars  furnished  by  carrier,  where  shipper  ordered 
double-deck  cars;  Thacker  Coal  etc.  Co.  v.  Norfolk  etc.  Ry.  Co.,  67 
W.  Va.  455,  28  L.  B.  A.  (N.  8.)  108,  68  S.  E.  110,  holding  Interstate 
Commeztse  Commission  must  pass  on  reasonableness  of  rates  in  first  in- 
stance and  denying  jurisdiction  of  State  court  to  enjoin  filing  of  inter- 
state rates  on  coal;  Frank  A.  Graham  Ice  Co.  v.  Chicago  etc.  Ry.  Co., 
153  Wis.  155,  140  N.  W.  1101,  denying  recovery  of  excess  charges  in 
common-law  action  without  application  to  State  commission,  where  stat- 
ute of  1909  provides  for  hearing  by  commission  on  question  of  whether 
rates  are  unreasonable  or  discriminating;  dissenting  opinion  in  Union 
Pac.  R.  Co.  V.  Oregon  etc.  Lumber  Mfrs.  Assn.,  165  Fed.  21,  23,  24,  25, 
91  C.  C.  A.  51,  majority  sustaining  jurisdiction  of  Federal  court  to 
enjoin  establishment  and  enforcement  of  unreasonable  interstate  rates 
piior  to  action  by  Interstate  Commerce  Commission. 

Distinguished  in  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  R.  Co.,  230 
U.  S.  314,  315,  57  L.  Ed.  1498,  33  Sup.  Ct.  938,  refusing  to  stay  action 
to  permit  application  to  Interstate  Commerce  Commission,  where  alleged 
discrimination  in  distribution  of  cars  occurred  more  than  two  years 
before  commencement  of  action  and  such  claims  are  barred  after  two 
years  by  act  of  1906;  Midland  Valley  R.  Co.  v.  Hoffman  Coal  Co.,  91 
Ark.  188,  120  S.  W.  382,  holding  suit  for  breach  of  contract  to  furnish 
cars  for  interstate  shipment  may  be  maintained  in  State  court;  Illinois 
Cent.  R.  Co.  v.  Henderson  Elevator  Co.,  138  Ky.  225,  127  S.  W.  781, 
holding  shipper  injured  through  carrier's  failure  to  post  schedules  by 
contracting  for  shipment  of  grain  in  reliance  upon  previous  schedule 
may  recover  in  common-law  action  in  State  court. 

Effect  of  Interstate  Commerce  Act  upon  right  of  shipper  to  dam- 
ages on  ground  of  reasonable  freight  charges.  Note,  9  Ann. 
OaA.  1082. 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates 
charged  for  carriage  of  goods.    Note,  Ann.  Oaa  1916A,  8,  9. 

Miscellaneous.  Cited  in  Chesapeake  etc.  Ry.  Co.  v.  Standard  Lumber 
Co.,  174  Fed.  112,  98  C.  C.  A.  81,  holding  contract  between  railroad 
and  lumber  company  giving  latter  lower  rate  than  published  rate 
charged  to  other  shippers  is  void  as  preference  in  violation  of  Inter- 
state Commerce  Act;  Macon  Grocery  Co.  v.  Atlantic  Coast  Line  R.  Co., 
163  Fed.  742,  incidentally;  Tift  v.  Southern  Ry,  Co.,  159  Fed.  557, 


1049      RAILROAD  CO.  v.  INT.  COMMERCE  COM.    206  U.  S.  441-404 

559,  another  phase  of  same  case;  N.  H.  Blitch  Co.  ▼.  Atlantic  Coast 
Line  R.  R.  Co.,  87  S.  C.  115,  69  S.  E.  17,  holding  in  action  to  recover 
overcharges  for  icing  refrigerator-cars,  there  is  no  presumption  that 
rates  have  heen  filed  and  published,  as  required  by  Interstate  Commerce 
Act,  in  absence  of  allegations  to  that  effect,  so  as  to  defeat  jurisdiction 
of  State  court. 

206  U.  8.  441-466,  61  I..  Ed.  1128,  27  Bap.  Ct.  700,  IliLIKOIS  CENT.  B.  B. 
CO.  ▼.  IfTTEBSTATE  COMMEBOE  COMMISSION. 

Findings  of  Interstate  Commerce  Commission  are  made  by  law  prima 
facie  tnie. 

Approved  in  Interstate  Commerce  Commission  v.  Chicago  etc.  Ry. 
Co.,  218  U.  S.  Ill,  64  L.  Ed.  958,  30  Sup.  Ct.  660,  and  Southern  Pac. 
Co.  V.  Campbell,  189  Fed.  185,  both  following  rule;  Interstate  Com- 
merce Commission  v.  Union  Pacific  R.  R.  Co.,  222  U.  S.  547,  56  L.  Ed. 
Sll,  32  Sup.  Ct.  108,  upholding  order  of  Interstate  Commerce  Commis- 
sion establishing  interstate  rate  on  lumber;  United  States  v.  Vacuum 
Oil  Co.,  158  Fed.  540,  holding  Elkins  Act  of  1903,  amending  Interstate 
Commerce  Act,  is  not  void  in  that  it  deprives  shipper  of  defense  of 
unreasonableness  of  rate  in  prosecution  for  receiving  concession  or  re- 
bate; Pennsylvania  R.  R.  Co.  v.  Public  Service  Commission  (Towers),  126 
Md.  78,  94  Atl.  336,  refusing  to  enjoin  enforcement  of  rate  order  of  com- 
mission, where  evidence  is  insufficient  to  show  rate  is  unreasonable  or  con- 
fiscatory; Public  Service  Commission  v.  Northern  Cent.  Ry.  Co.,  122 
Md.  391,  90  Atl.  119,  applying  rule  in  suit  to  enjoin  order  establishing 
rates  for  movements  of  freight  within  city  of  Baltimore;  Southern  Pac. 
Co.  V.  Railroad  Commission,  60  Or.  408,  119  Pac.  730,  upholding  order 
of  railroad  commission  requiring  railroad  to  install  spur-track  from 
main  line  to  certain  town;  Minneapolis  etc.  Ry.  Co.  v.  Railroad  Com- 
mission, 136  Wis.  167,  17  L.  R.  A.  (N.  S.)  821,  116  N.  W.  913,  refusing 
to  vacate  order  of  commission  requiring  railroad  to  establish  station 
between  two  stations  eight  miles  apart  and  to  stop  certain  trains  at 
such  station. 

Question  of  reasonableness  of  rates  Is  one  of  fact. 
Approved  in  Louisville  etc.  R.  Co.  v.  United  States,  216  Fed.  679, 
upholding  rate  order  of  Interstate  Commerce  Commission  and  order  re- 
quiring railroads  to  give  same  interswitching  privileges  to  third  railroad 
as  are  given  to  each  other;  Missouri  etc.  Ry.  Co.  v.  New  Era  Milling 
Co.,  80  Kan.  144, 101  Pac.  1013,  holding  redress  of  shipper  for  unreason- 
able interstate  rate  must  be  through  Interstate  Commerce  Commission 
and  cannot  be  obtained  in  State  court;  J.  T.  Rather  &  Co.  v.  Nashville 
etc.  Ry.  Co,,  131  Tenn.  295,  174  S.  W.  1114,  upholding,  under  Carmack 
amendment  of  1906,  contract  limiting  liability  for  loss  in  interstate 
shipment  in  consideration  of  reduced  rate. 

Expenditures  for  additions  to  construction  and  equipment,  as  expendi- 
tures for  original  construction  and  equipment,  should  1)e  reimbursed  by  all 
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of  traffic  accommodated  during  period  of  tbelr  duration,  and  Improvementa 
tliat  wUl  last  many  years  should  not  be  charged  ivhoUy  against  revenue  of 
single  year. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  United  States,  231 
U.  S.  446,  62  L.  R.  A.  (N.  8.)  1,  68  L.  Ed.  306,  34  Sup.  Ct.  125,  refus- 
ing to  reverse  order  of  Interstate  Commerce  Commission  requiring  prop- 
erty acquired  for  construction  of  road  and  abandoned  to  be  charged 
to  operating  expenses,  not  to  property  or  capital  accounts. 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates  charged 
for  carriage  of  goods.    Note,  Ann.  Oaa.  1916A,  18. 

Return  of  public  service  corporation  for  rate-making  purposes. 
Note,  52  L.  R.  A«  (N.  S.)  61,  68,  70. 

Returns  to  which  public  service  corporations  entitled.  Note, 
L.  R.  A.  1915A,  68. 

Interest  of  United  States  goyemment  in  lmproTem«nt  of  road  was  even 
greater  than  that  of  stockholder;  this  was  manifest  tiom  its  munificent 
gift  of  lands,  in  addition  to  its  generous  loan  of  credit. 

Distinguished  in  Central  of  Geoi^a  Ry.  Co.  v.  Central  Trust  Co., 
135  Ga.  486,  69  S.  E.  715,  holding  under  contract  in  this  ease  holders  of 
income  bonds  are  entitled  to  have  interest  paid  each  year  not  exceeding 
five  per  centum  from  funds  produced  by  net  income,  calculated  as  pro- 
vided in  mortgage. 

Where  inquiry  as  to  reasonableness  of  rates  before  Interstate  Oom- 
merce  Commission  is  essentially  one  of  fact,  existence  of  competition  can- 
not be  made  inference  of  law  in  Supreme  Court  dominating  against  findings 
of  commission. 

Approved  in  Cohn  v.  St.  Louis  etc.  Ry.  Co.,  151  Mo.  App.  679,  133 
S.  W.  65,  holding  carrier  establishing  rate  to  meet  competition  not 
caused  by  its  own  act,  does  not  violate  Rev.  Stats.  1899,  §  1133,  pro- 
hibiting preferences,  although  shipper  is  required  to  pay  more  for  short 
than  for  long  haul. 

Miscellaneous.  Cited  in  A.  J.  Phillips  Co.  v.  Grand  Trunk  Western 
Ry.  Co.,  236  U.  S.  664,  69  L.  Ed.  775,  35  Sup.  Ct.  444,  reciting  history 
of  litigation;  Atchison  etc.  Ry.  Co.  v.  United  States,  231  U.  S.  736, 
58  L.  Ed.  460,  34  Sup.  Ct.  316,  affirming  decree  on  authority  of  prin- 
cipal case;  Southern  Ry.  Co.  v.  Tift,  206  U.  S.  436,  11  Ann.  Cas.  846, 
61  L.  Ed.  1126,  27  Sup.  Ct.  709,  enjoining  advance  on  lumber  rates 
from  points  in  Georgia  to  points  on  Ohio  River;  A.  J.  Phillips  Co.  v. 
Grand  Trunk  Western  Ry.  Co.,  195  Fed.  16,  115  C.  C.  A.  94,  to  point 
that  court  in  suit  for  reparation  for  excessive  rates  may  examine  facts 
in  other  decisions  as  to  findings  of  commission  that  rates  were  exces- 
sive; dissenting  opinion  in  Union  Pac.  R.  Co.  v.  Oregon  etc.  Lumber 
Mfrs.  Assn.,  165  Fed.  23,  91  C.  C.  A.  51,  majority  sustaining  juris- 
diction of  Federal  court  to  enjoin  establishment  and  enforeement  of 
unreasonable  interstate  rates  prior  to  action  by  commission. 
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206  TT.  &  467-474,  51  L.  Ed.  1139,  27  Sop.  Ot  607,  TTNITBD  8TATB8  T. 
PAINE  LUMBER  CX>. 

Title  of  Indians  to  land  is  more  tban  mere  rl|^t  of  occupation  and 
althongh  legia  title  is  held  I17  United  States  in  trust  for  Indians,  restraint 
npon  alienation  sliould  not  be  exaggerated. 

Approved  in  United  States  v.  Allen,  171  Fed.  926,  holding  under  act 
of  1901  making  Indians  of  Indian  Territory  citizens,  United  States  could 
not  in  its  own  name  bring  suit  to  which  Indians  are  not  parties,  to 
cancel  conveyances  made  by  them  of  their  allotted  lands;  United  States 
▼.  Auger,  153  Fed.  672,  holding  United  States  cannot  sue  to  recover 
value  of  timber  cut  from  Indian  allotted  lands  under  improvident  con- 
tract. 

Indian  allottees  under  Stockbzldge  and  Munsee  treaty  of  1866  and 
act  of  Congress  of  1871  were  vested  with  title  snfflcient  to  authorise  cut- 
ting of  timber  for  sale,  and  not  for  purpose  of  cultivation  of  land  witli- 
out  approval  of  Secretary  of  Interior. 

Approved  in  United  States  v.  Andenon,  225  Fed.  827,  holding  un- 
der act  of  1906  declaring  Indians  have  fee-simple  title  to  allotments 
eelected  under  provisions  of  Stockbridge  and  Munsee  treaty  of  1856, 
allottee's  deed  before  issuance  of  patent  conveys  fee  to  grantee  to 
whose  benefit  subsequently  issued  patent  inures;  United  States  v.  Cain- 
Bonness  Lumber  etc.  Co.,  215  Fed.  214,  holding  sale  of  timber  on  agri- 
cultural land  was  not  violation  of  restriction  on  alienation  of  land 
patented  to  Indian  under  homestead  application  in  accordance  with 
act  of  1884;  McClain  v.  Miller,  95  Kan.  797,  149  Pac.  400,  holding 
Indian  can  sell  com  growing  on  allotted  land;  Rider  v.  La  Clair,  77 
Wash.  493,  138  Pac.  5,  holding  Indian  may  mortgage  crop  growing  on 
allotted  land. 

Distinguished  in  Starr  v.  Campbell,  208  U.  S.  534,  52  L.  Ed.  606,  28 
Sup.  Ct.  365,  holding  restrictions  on  alienation  of  lands  under  Chip- 
pewa Treaty  of  1854  extend  to  timber,  and  President  in  consenting  to 
contract  for  cutting  timber  may  put  conditions  upon  disposition  of 
proceeds. 

206  U.  8.    474-482,    51  L.  Ed.  1143,    27    8up.    Ot.  606,  COPPER  QX7EEN 
CONSOL.  MIN.  CO.  v.  ABIZONA. 

While  Supreme  Court  cannot  refuse  to  exercise  its  own  judgment,  it 
leans  toward  interpretation  of  local  statute  adopted  by  local  court. 

Approved  in  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S.  579,  58  L.  Ed.  380, 
34  Sup.  Ct.  179,  following  territorial  court's  construction  of  statute 
and  holding  action  for  death  under  Arizona  Rev.  Stats.  1901,  pars.  2764- 
2766,  was  for  benefit  of  estate  and  it  was  not  necessary  to  prove  exist- 
ence of  beneficiaries  or  amount  of  damages  sustained  by  them;  English 
V.  Arizona,  214  U.  S.  361,  53  L.  Ed.  1032,  29  Sup.  Ct.  658,  foUowing 
territorial  Supreme  Court's  construction  of  revenue  statute  (Ariz.  Rev. 
Stats.,  tit.  XI,  0.  2) ;  Kealoha  v.  Castle,  210  U.  S.  154,  52  L.  Ed.  lOOl, 
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28  Sup.  Ct.  684,  following  construction  of  courts  of  Hawaii  of  statute 
of  1866  legitimatizing  children  bom  out  of  wedlock  by  subsequent  mar- 
riage as  not  applying  to  offspring  of  adulterous  intercourse;  Lewis  v. 
Herrera,  208  U.  S.  314,  52  L.  Ed.  508,  28  Sup.  Ct.  412,  following  Ari- 
zona Supreme  Court's  construction  of  Rev.  Stats.  1901,  par.  725,  to 
effect  that  unacknowledged  deed  of  real  property  conveys  no  title;  In 
re  Farrell,  211  Fed.  214,  6  N.  C.  C.  A.  856,  following  State  court's  con- 
struction of  Workmen's  Compensation  Act  (Wash.  Laws  1911,  p.  345), 
and  holding  assessments  not  made  lien  on  property  are  not  tax  within 
meaning  of  Bankruptcy  Act,  and  not  entitled  to  priority  of  payment; 
Storm  V.  Arizona,  170  Fed.  427,  95  C.  C.  A.  593,  following  territorial 
Supreme  Court's  construction  of  Arizona  Penal  Code  of  1901,  §§  878, 
894,  895,  and  holding  refusal  to  submit  issues  of  former  acquittal  and 
former  jeopardy  to  jury  under  facts  of  case  was  without  prejudice 
to  accused  and  not  ground  for  reversal  under  Penal  Code  of  1901, 
§  1174. 

Constmctlon  of  Arizona  Suinreme  Oourt  of  Arizona  Bevised  Statutes, 
section  2282,  sustaining  power  of  tezritorial  board  to  increase  total  valoa^ 
tion  of  property  above  sum  of  returns  from  county  boards  «f  supervisors, 
and  to  change  valuation  of  particular  classes  of  property  ^MMn  counties. 

Approved  in  South  Spring  Ranch  etc.  Co.  v.  State  Board  of  Equal- 
ization, 18  N.  M.  561,  139  Pac.  170,  holding  State  board  of  equalization 
has  power  to  equalize  valuation  of  property  by  classes,  between  classes 
in  county  and  between  counties  throughout  State. 

206  U.  8.  482-496,  61    L.  Ed.    1148,  27    8up.    Ot.  769,  IOWA  BAILBOAD 
LAND  CO.  V.  BlfUMER. 

Wliere  grant  to  railroad  under  act  of  Congress  of  1856  is  one  in 
praesenti  and  nothing  remains  to  be  done  for  administration  of  grant  in 
Land  Department,  and  conditions  of  grant  have  been  complied  with,  not- 
withstanding want  of  final  certification  and  issue  of  patent*  railroad  could 
maintain  ejectment  against  one  wrongfully  on  lands,  and  title  by  prescrip- 
tion runs  against  it  in  favor  of  one  In  adverse  possession  under  color  of 
title. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Pyle,  19  Idaho,  13,  15,  112 
Pac.  681,  682,  holding  grant  to  Northern  Pacific  Railroad  of  lands  within 
place  limits  was  in  praesenti,  and  pendency  of  homestead  contest  did 
not  suspend  running  of  statute  of  limitations,  and  railway  not  having 
brought  action  of  ejectment,  adverse  possessors  obtain  title;  Missouri 
Valley  Land  Co',  v.  Wiese,  208  U.  S.  245,  52  L.  Ed.  471,  28  Sup.  Ct. 
294,  holding  rule  that  main  line  grant  to  Union  Pacific  is  in  praesenti 
as  to  land  within  place  limits,  and  that  grantee  may  maintain  eject- 
ment after  location  of  road,  and  that  title  may  be  acquired  by  adverse 
possession,  applies  to  lands  within  grant  to  Sioux  City  branch  road. 

Although  person  entering  land  under  Timber  Calture  Act  within  place 
limits  of  railroad  grant  in  praesenti  is  not  in  position  to  claim  title  against 
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govarnment,  where  poBseflBion  is  open,  notorious  and  adverse  as  against 
railroad,  it  will  ripen  into  full  title  as  against  railway  failing  to  asiert 
rights  witbin  period  of  statute  of  UmitationSi 

•  Approved  in  Boe  v.  Arnold,  54  Or.  S7,  20  Ann.  Osa.  533,  102  Pac. 
295,  and  Eastern  Oregon  Land  Co.  v.  Brosnan,  173  Fed.  68,  97  C.  C.  A. 
382,  both  holding  adverse  possession  of  land  for  statutory  period; 
although  held  in  subordination  to  title  of  government  of  United  States, 
gives  title  as  against  person  claiming  to  be  owner  under  prior  grant; 
Pioneer  Min.  Co.  v.  Pacifie  Coal  Co.,  4  Alaska,  475,  holding  statute 
of  limitations  does  not  run  in  favor  of  adverse  possessor  of  overlap 
of  two  mining  claims  on  public  lands,  prior  to  issuance  of  patent ;  Fear 
V.  Barwise,  93  Kan.  138,  139,  143  Pac.  507,  508,  holding  possession 
of  State  school  land  by  person  supposing  prior  sale  has  been  forfeited 
is  adverse  as  to  prior  purchaser,  although  contract  to  purchase  from 
State  is  not  made  until  year  or  more  after  entry  upon  land;  Eastern 
Banking  Co.  v.  Lovejoy,  81  Neb.  172,  115  N.  W.  859,  holding  home- 
steader acquires  title  to  land  by  adverse  possession  against  prior  en- 
tryman  and  his  mortgagee  failing  to  bring  action  to  assert  title  and  to 
recover  possession  within  statutory  period. 

Distinguished  in  Valentine  v.  McGrath,  4  Alaska,  114,  holding  person 
erecting  building  extending  over  small  portion  of  adjacent  lot  does 
not  acquire  title  by  adverse  possession,  but  refusing  to  compel  dis- 
figurement of  valuable  building  by  cutting  out  that  part  on  such  lot, 
and  remitting  plaintiff  to  suit  for  value  of  land ;  Goulding  v.  Shonquist, 
159  Iowa,  651,  141  N.  W.  25,  holding  person  in  possession  of  land  with- 
out claim  of  title  or  right  to  possession,  supposing  it  to  be  part  of 
river-bed  or  waste  land  subject  to  entry  acquires  no  title  against  owner 
of  land  by  running  statute  of  limitations. 

Eight  of  one  claiming  title  by  adverse  possession  in  subordination 
only  to  United  States  to  assert  such  possession  as  against  another 
claimant.    Note,  20  Ann.  Gas.  538. 

Acquisition  of  title  by  adverse  possession  or  prescription  to  land 
acquired  by  railroad  for  railroad  purposes  but  not  within  its  right 
of  way.    Note,  21  Ann«  Gas.  163. 

Possession  under  belief  that  land  is  part  of  publio  domain,  as  ad- 
verse to  owner.    Note,  31  L.  B.  A.  (N.  S.)  153. 

206  V.  8.  496-516,  61  !■.  Ed.  1155,  27  Sup.  Ct.  762,  VIGKSBUSO  T.  VIGK8- 
BUBa  WATEBWOBK8  GO. 

Decree  mnst  be  read  In  ll^t  of  issues  Involved  In  pleadings  and  relief 
soui^t,  and  decree  in  former  case  when  properly  construed  does  not  ilnally 
dispose  of  right  of  city  to  regulate  rates  under  law  passed  after  contract 
went  into  effect  and  long  after  bill  was  filed  in  that  case. 

Approved  in  Mayor  etc.  of  Vicksburg  v.  Henson,  231  U.  S.  269,  58 
L.  Ed.  216,  34  Sup.  Ct.  95,  following  rule;  Walker  v.  Mclntire,  41 
App.  D.  C.  382,  holding  adjudication  on  question  of  proper  parties  is 
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not  conclusive  of  issues ;  Ford  v.  Vicksburg  Waterworks  Co.,  102  Miss. 
725,  59  South.  881,  holding  under  Code  1906,  §  2678,  water  company 
attempting  to  impose  penalty  to  enforce  prompt  payment  of  bills,  not 
authorized  by  law,  does  not  forfeit  right  to  legal  interest  on  unpaid 
biUs. 

State  may.  In  matters  of  proprietary  rights,  exclude  itself  from  right 
to  regulate  such  matters  as  water  rates,  or  to  authorise  municipal  corpora- 
tions to  do  so. 

Approved  in  Mayor  etc.  of  Vicksburg  v.  Henson,  231  U.  S.  273,  5S 
L.  'Ed.  218,  34  Sup.  Ct.  95,  holding  decree  in  former  action  between 
water  company  and  municipality  that  company  had  exclusive  contract 
for  specified  period  and  city  could  not  issue  bonds  for  municipal  water- 
works  to  be  put  into  operation  while  franchise  had  long  period  to  run 
is  not  res  judicata  as  to  right  of  city  to  issue  bonds  short  time  prior 
to  expiration  of  franchise  for  waterworks  to  be  erected  after  expira- 
tion  of  franchise;  Portland  Ry.  Light  etc.  Co.  v.  Portland,  201  Fed. 
125,  holding  city  had  no  legislative  authority  to  enact  ordinance  fixing 
street  railway  fares  for  term  of  franchise,  and  subsequent  ordinance 
regulating  fares  is  not  void  as  impairment  of  contract;  Public  Service 
Gas  Co.  V.  Board  of  Public  Utility  Commrs.,  84  N.  J.  L.  480,  87  Ati. 
659,  holding  special  franchise  of  public  service  company,  not  creating 
exclusive  right,  is  not  absolute  but  qualified  property  right,  and  value 
of  such  franchise  is  not  to  be  considered  in  fixing  value  upon  which 
company  is  entitled  to  return;  Pioneer  Tel.  &  Tel.  Co.  v.  State,  33  Okl. 
728,  127  Pac.  1075,  holding  ordinance  fixing  telephone  rates  in  city  with- 
out authority  to  make  such  ordinance  is  void  and  does  not  preclude 
commission  from  establishing  different  rate. 

Distinguished  in  Water,  Light  etc.  Co.  v.  City  of  Hutchinson,  207 
U.  S.  394,  52  L.  Ed.  263,  28  Sup.  Ct.  135,  holding  ordinance  granting 
exclusive  franchise  void  under  Kansas  statutes  which  do  not  confer 
right  ux>on  cities  of  second  class  to  grant  exclusive  franchises. 

In  view  of  decisions  of  Mississippi  Supreme  Oourt,  nmnictpattty  may,, 
under  broad  legislative  grant  without  restrictions  or  conditions,  make  bind- 
ing contract  establishing  maximum  water  rates;  and  in  absence  of  showing 
that  rate  is  so  grossly  unreasonable  as  to  amount  to  fraud,  rata  is  binding 
for  time  limited  and  contract  cannot  be  impaired  by  subsequent  ordinances. 
Approved  in  Birmingham  Waterworks  Co.  v.  City  of  Birmingham, 
211  Fed.  500,  504,  505,  508,  franchise  ordinance  establishing  water  rates 
is  contract,  and  subsequent  ordinance  changing  rates  within  term  of 
franchise  is  void;  Menett  Electric  Light  etc.  Co.  v.  Incorporated  City 
of  Monett,  186  Fed.  365,  holding  ordinance  attempting  to  grant  exclu- 
sive franchise  to  electric  company  void,  and  refusing  to  enforce  it  for 
remainder  of  term  by  enjoining  enforcement  of  ordinance  allowing 
city  to  enter  into  competition  with  it ;  Nelson  v.  Murf reesboro,  179  Fed. 
913,  holding  oity  authorized  to  make  contracts  for  street  lighting  was 
not  authorized  to  grant  exclusive  right  to  supply  inhabitants  of  city 
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with  gas  and  eleetrioity  for  light,  heat,  and  power,  and  ordinance  of 
1908  granting  such  right  to  another  was  not  impairment  of  ordinance 
of  1905 ;  Vicksburg  Waterworks  Co.  v.  Yazoo  etc.  R.  Co.,  86  Miss.  822, 
51  South.  916,  fact  that  eity  has  granted  water  company  exclusive  right 
to  conduct  waterworks,  does  not  preclude  city  from  permitting  railroad 
to  lay  pipes  to  obtain  water  for  its  own  use. 

Distinguished  in  Milwaukee  Electric  Ry.  A  Light  Co.  v.  Railroad 
Commission,  238  U.  S.  182,  59  L.  Ed.  1261,  35  Sup.  Ct.  820,  holding 
ordinance  establishing  direct  railway  rates  was  irrevocable  contract; 
Home  Tel.  &  Tel.  Co.  v.  Los  Angeles,  211  U.  S.  273,  277,  5S  L.  Ed.  182, 
184,  29  Sup.  Ct.  50,.  holding  ordinance  of  Los  Angeles  establishing  tele- 
phone rates  is  not  impairment  of  contract  contained  in  franchise; 
Water,  Light  etc.  Co.  v.  City  of  Hutchinson,  207  U.  S.  394,  397,  52 
L.  Ed.  263,  264,  28  Sup.  Ct.  135,  holding  ordinance  granting  exclusive 
franchise  void  under  Kansas  statutes  which  confer  no  right  upon  cities 
of  second  class  to  grant  exclusive  franchises ;  State  ex  rel.  Webster  v. 
Superior  Court,  67  Wash.  42,  49,  Axul  Obb.  1913D,  78,  L.  R.  A.  19150, 
287,  120  Pac.  863,  866,  where  power  to  fix  rates  is  reserved  by  Con- 
stitution, city  granting  telephone  company  franchise  fixing  rates  cannot 
attack  constitutionality  of  Public  Utilities  Act  of  1911,  under  authority 
of  which  commission  raised  rates  on  ground  of  impairment  of  contract. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Gas.  1915A,  901. 

Right  to  reduce  rates  of  puWic  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  R.  A.  19150,  263,  267,  268,  274. 

Right  of  municipality  to  establish  competing  water  plant.    Note, 
L.  E.  A.  19150,  448. 

206  XT.  8.  516-635,  61  L.  Ed.  1163»  27  Snp.  Ot.  755,  BEBNHEIMEE  v.  DON- 
VEB8E. 

Stockholder,  upon  acquiring  stock  in  BClnnesota  corporation  incurred 
obligation  arising  ftom  constitutional  provision,  .contractual  in  its  nature^ 
and,  as  such,  capable  of  being  enforced  in  courts  not  only  of  that  State, 
but  of  another  State  and  of  the  XTliited  States. 

Approved  in  Converse  v.  Mears,  162  Fed.  771,  holding  question  of 
whether  cause  of  action  by  receiver  to  recover  assessment  against  stock- 
holders of  insolvent  corporation  under  Minn.  Stats.  1899,  c.  272,  is 
contractual  and  transitory  or  statutory,  is  one  of  general  law,  and 
Federal  court  sitting  in  Wisconsin  is  not  bound  to  follow  Wisconsin 
decisions  as  matter  of  comity  or  under  Rev.  Stats.,  §  721. 

Right  to  enforce  stockholders'  liability  outside  of  State  of  incor- 
poration.   Note,  83  L.  R.  A.  (N.  S.)  898,  904,  909. 

There  is  broad  distinction  between  laws  impairing  obligation  of  con- 
tracts and  those  which  simply  undertake  to  give  more  efficient  remedy  to 
enforce  contract,  and  Minnesota  statute  (General  Laws,  chapter  272)  for 
enforcement  of  stockholders'  liability  changing  procedure  for  collecting 
assessment  is  not  void  as  impairment  of  obligation  of  contract. 
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Approved  in  Pittsburg  Steel  Co.  v.  Baltimore  Equitable  Society,  226 
U.  S.  468,  67  L.  Ed.  300,  33  Sup.  Ct.  167,  upholding  Laws  of  Maryland 
1908,  c.  306,  where  State  court  has  held  new  remedy  for  enforcing 
claims  of  creditors  of  corporation  against  stockholders  is  more  effi- 
cacious than  former  remedy;  National  Surety  Co.  v.  Architectural  Dec- 
orating Co.,  226 .  U.  S.  284,  57  L.  Ed.  225,  33  Sup.  Ct.  17,  upholding 
Gen.  Laws  Minn.  1909,  c.  413,  changing  time  of  preliminary  notice  to 
obligors  of  action  upon  contractor's  bond,  as  mere  change  of  remedy 
and  not  modification  of  obligation  of  contract;  Irvine  v.  Elliott,  203 
Fed.  94,  96,  102,  106,  holding  Ohio  Act  1900  amending  section  3260, 
Rev.  Stats.  1880,  and  section  3258,  imposing  double  liability  on  stock- 
holders, in  so  far  as  it  provided  for  enforcement  of  such  liability 
already  accrued  against  nonresident  stockholders^  was  remedial,  and  not 
in  violation  of  constitutional  provisions  against  retroactive  measures; 
In  re  Farmers'  Co-operative  Co.,  202  Fed.  1010,  holding  amendment 
of  1910  to  Bankruptcy  Act  is  remedial  and  may  be  given  retrospective 
effect  and  applied  to  conditional  sale  contract  made  prior  to  its  enact- 
ment ;  Republic  Iron  etc.  Co.  v.  Carlton,  189  Fed.  136,  upholding  Laws 
of  Maryland  of  1908,  c.  306,  declaring  exclusive  remedy  for  enforce- 
ment by  creditors  of  stockholders'  liability  for  unpaid  subscriptions 
to  be  by  bill  in  equity  as  creditor's  bill;  Rowland  &  Moyer  v.  Forest 
Park  Creamery  Co.,  79  Kan.  138,  99  Pac.  214,  holding  provision  of 
Elan.  Const.,  art.  XII,  §  2,  is  not  self-executing,  and  statute  imposing 
double  liability  on  stockholders  may  be  repealed,,  and  creditor  whose 
claim  originated  after  repeal  has  no  vested  right  affected  by  such  repeal. 

Alteration  of  stockholders'  liability  as  impairment  of  contract  obli- 
gation.   Note,  L.  B.  A.  1915B,  804,  805. 

Bepreseotatiim  which  stockholder  baa  by  virtne  of  his  memberehip  In 
corporation  Is  all  that  he  is  entitled  to,  and  where  assessment  on  unpaid 
stock  for  benefit  of  creditors  is  necessary,  court  may  make  assessment  with- 
out presence  or  personal  service  of  stockbolders. 

Approved  in  Supreme  Council  of  the  Royal  Arcanum  v.  Green,  237 
U.  S.  544,  L.  R.  A.  1916A,  771,  59  L.  Ed.  1101,  36  Sup.  Ct.  724,  holding 
judgment  of  State  in  which  fraternal  and  beneficiary  society  is  in- 
corporated, as  to  validity  of  amendment  to  its  by-laws,  must  be  given 
effect  by  courts  of  other  States,  even  though  controversy  as  to  assess- 
ment is  not  between  corporation  and  same  member;  Selig  v.  Hamilton, 
234  U.  S.  662,  666,  Ann.  Oaa.  1917A,  104,  58  L.  Ed.  1523,  1524,  1526,  34 
Sup.  Ct.  926,  holding  stockholder  not  personally  served  in  proceeding 
to  assess  stockholders  of  insolvent  corporation  may  urge  personal  de- 
fenscfs  in  suit  by  receiver  to  recover  assessment,  but  may  not  reopen 
amount  of  assessment  or  necessity  therefor;  Irvine  v.  Baker,  226  Fed. 
837,  838,  839,  holding  under  Ohio  statute  of  1900  personal  notice  of 
proceeding  to  assess  stockholders  is  not  necessary;  Irvine  v.  Elliott, 
203  Fed.  102,  domiciliary  suit  to  enforce  liability  of  insolvent  Ohio 
railroad  company  imposed  by  Ohio  Rev.  Stats.  1880,  §  3268   and  3260, 
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in  so  far  as  it  relates  to  assessment  against  nonresident  stockholders  is 
proceeding  in  rem  and  service  by  publication  is  sufficient;  Hamilton 
V.  Levison,  198  Fed.  445,  446,  decree  entered  in  proceeding  by  re- 
ceiver to  enforce  stockholders'  liability  under  Minn.  Stats.  1899,  c.  272, 
§  5,  assessing  stockholder,  who  has  made  default,  is  conclusive ;  Ham- 
ilton V.  Selig,  195  Fed.  155,  holding  under  Laws  Minn.  1899,  c.  272,  §  5, 
and  Rev.  Laws  1905,  §  2864,  stockholders  at  time  debts  were  incurred, 
transferring  shares  prior  to  insolvency,  as  well  as  stockholder  at  date 
of  receivership  proceedings,  are  concluded  by  judgment  finding  that 
assessment  is  necessary  to  pay  claims ;  Shipman  v.  Willard,  194  Fed. 
576,  in  action  on  judgment  by  receiver  sustaining  plea  of  nul  tiel  record, 
where  plaintiff  merely  shows  proceedings  in  another  State  of  which 
defendant  is  nonresident,  for  ascertainment  of  stockholders'  liability; 
Spargo  V.  Converse,  191  Fed.  825,  112  C.  C.  A.  337,  holding  validity 
of  assessment  made  by  Minnesota  court  against  stockholders  of  in- 
solvent corporation  under  Rev.  Laws  Minn.  1905,  §§  3184^3190,  as  to 
particular  nonresident  stockholder  is  not  affected  by  fact  that  stock- 
holder died  before  assessment  was  made,  or  that  notice  was  addressed 
to  him  and  not  to  his  executor;  Lrvine  v.  Putnam,  167  Fed.  182,  hold- 
ing nonresident  stockholder  not  personally  served  is  bound  by  findings 
and  decree  in  proceedings  under  Rev.  Stats.  Q]iio  1908,  §§  3260c-3260f 
to  enforce  liability  of  stockholders  of  insolvent  corporation;  Goss  v. 
Carter,  156  Fed.  752,  84  C.  C.  A.  402,  holding  under  Nebraska  Constitu- 
tion and  laws,  nonresident  stockholder  not  personally  served  is  bound 
by  decision  of  Nebraska  court  making  assessments  on  stockholders  of 
insolvent  bank;  Johnson  v.  Libby,  111  Me.  209,  Ann.  Oaa.  19160,  681, 
88  Atl.  650,  holding  assessment  against  shareholder  on  double  liability 
is  valid  against  estate  of  shareholder,  who  died  pending  liquidation  of 
trust  company,  without  personal  service  on  his  representative ;  Converse 
V.  Ayer,  197  Mass.  463,  455,  466,  84  N.  E.  99,  100,  holding  in  action 
by  receiver  against  Massachusetts  stockholder  of  Minnesota  corpora- 
tion to  enforce  his  statutory  liability,  judgment  of  Minnesota  court 
under  Rev.  Laws  1899,  c.  272,  cannot  be  collaterally  attacked;  Oilson  v. 
Appleby,  79  N.  J.  Eq.  693,  81  Atl.  926,  under  Corporation  Act,  §  21, 
authorizing  receiver  of  insolvent  corporation  to  collect  unpaid  sub- 
scriptions, and  permitting  nonresident  stockholders  to  be  brought  in 
by  notices  mailed  to  postoffice  addresses,  decree  against  nonresident 
stockholder  for  his  unpaid  subscription  in  suit  by  receiver  on  such 
notice,  does  not  deny  him  due  process;  Shipman  v.  Treadwell,  208 
N.  T.  410,  411,  102  N.  E.  636,  decree  of  Ohio  court  assessing  stock- 
holders of  insolvent  corporation  is  conclusive  upon  nonresident  stock- 
holders as  to  amount  of  assets  and  liabilities  of  corporation,  and  as  to 
amount  of  assessment  and  necessity  therefor. 

Distinguished  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203 
Mass.  215,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  217,  holding  judgment  of 
Federal  court  in  another  State  in  favor  of  executor  of  promoter  of 
XIX— 67 
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corporation  sued  by  corporation  for  rescission  of  sale  of  property  to 
it  by  promoter  and  his  associate,  is  not  bar  to  suit  by  corporation 
against  associate  promoter  for  secret  profits,  where  associate  promoter 
was  not  party  to  suit  in  Federal  court. 

liinneaota  act  of  1899  to  enforce  stockholders'  liability  providing  for 
fixing  liability  in  proceeding  within  State  to  which  nonresident  stockholders 
are  not  parties  and  changing  procedure  for  collecting  assessment,  is  not  void 
as  denial  of  due  process  of  law. 

Approved  in  Selig  v.  Hamilton,  234  U.  S.  658,  660,  Ann.  Gas.  1917A, 
104,  58  L.  Ed.  1522,  1523,  34  Sup.  Ct.  926,  Converse  v.  Hamilton,  224 
U.  S.  256,  Ann.  Gas.  1913D,  1292,  56  L.  Ed.  754,  32  vSup.  Ct.  415,  Con- 
verse v.  Spargo,  184  Fed.  324,  Hamilton  v.  Simon,  178  Fed.  133,  and 
Converse  v.  Ayer,  197  Mass.  456,  84  N.  E.  101,  all  following  rule;  Coe 
V.  Armour  Fertilizer  Works,  237  U.  S.  423,  59  L.  Ed.  1031,  35  Sup.  Ct. 
625,  holding  section  2677,  Florida  Gen.  Stats.  1906,  as  amended  in 
1909  void,  in  so  far  as  it  allows,  on  return  of  ''no  property"  upon 
execution  against  corporation,  execution  against  property  of  stock- 
holder, without  notice  to  him,  to  enforce  debt  to  extent  of  his  unpaid 
subscription;  In  re  Newfoundland  Syndicate,  196  Fed.  447,  holding 
trustee  in  bankruptcy,  under  section  4b  of  Bankruptcy  Act  of  1898  and 
New  Jersey  act  of  1896,  may  make  assessment  upon  stockholders  for 
amount  unpaid  on  stock  for  benefit  of  creditors  of  bankrupt  corporation. 

By  bcicoming  member  of  BCinnesota  corporation,  and  assmning  liability 
attaching  to  snch  membership,  person  becomes  subject  to  regulations  State 
lawfully  makes  to  render  liability  ineffectual. 

Approved  in  Selig  v.  Hamilton,  234  U.  S.  662,  Ann.  Gas.  1917A,  104, 
58  L.  Ed.  1523,  34  Sup.  Ct.  926,  and  Irvine  v.  Putnam,  167  Fed.  183,  both 
following  rule;  Bidwell  v.  Beckwith,  86  Conn.  468,  85  Atl.  684,  accept- 
ance in  1899,  by  woman  mari-ied  in  1872,  of  stock  creates  contract  be- 
tween her  and  corporation,  and  assessments  of  stockholder's  liability 
are  enforceable  against  her  estate;  Henley  v.  Myers,  76  Kan.  743,  17 
L.  R.  A.  (N.  S.)  779,  93  Pac.  175,  upholding  Gen.  Stats.  1901,  §  1302, 
substituting  for  all  other  methods  of  enforcing  stockholder's  liability, 
action  by  receiver,  as  applied  to  stockholders  becoming  such  prior  to 
its  -enactment ;  American  Spirits  Mfg.  Co.  v.  Eldridge,  209  Mass.  596, 
95  N.  E.  943,  holding  in  suit  to  enforce  stockholders'  liability,  judg- 
ment for  debt  against  coi^poration  is  not  prerequisite,  as  stockholders 
are  charged  with  notice  of  liability  imi>osed  by  statute;  Berry  v.  Rood, 
225  Mo.  94,  123  S.  W.  890,  where  large  part  of  costs  in  contesting 
claims  against  receiver  of  insolvent  corporation  were  incurred  by  un- 
successful claimant,  one-half  of  costs,  including  compensation  to  receiver 
and  his  counsel  should  be  taxed  to  such  claimant;  Smathers  v.  Western 
Carolina  Bank,  155  N.  C.  285,  Ann.  Oas.  19120,  398,  71  S.  E.  346, 
holding  married  woman  is  not  exempt  from  statutory  liability  imposed 
upon  stockholders  of  national  bank« 
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Receiver  appointed  under  Minnesota  statute  (General  I«aw8  1899,  chap- 
ter 272)  is  quasi-asslgnee,  and  representative  of  all  creditors,  and  may  main- 
tain action  to  enforce  double  liability  of  stockholders  in  foreign  Jurisdic- 
tion. 

Approved  in  Converse  v.  Hamilton,  224  U.  S.  256,  "259,  260,  Ann. 
Cas.  1913D,  1292,  56  L.  Ed.  754,  755,  32  Sup.  Ct.  415,  following  rule; 
Blackburn  v.  Irvine,  205  Fed.  225,  226,  123  C.  C.  A.  405,  and  Irvine 
V.  Baker,  225  Fed.  837,  both  holding  Ohio  receiver  of  insolvent  cor- 
'  poration  has  authority  under  Ohio  Stats.  1900,  §  3260,  to  sue  in  Fed- 
eral court  in  another  State  to  recover  assessments  against  stockholders, 
made  by  Ohio -court  under  Ohio  Constitution  and  laws;  Mottinger  v. 
Hendricks,  208  Fed.  825,  826,  holding  receiver  specially  appointed  to 
collect  assessments  against  stockholders  of  insolvent  coii)oration  under 
Ohio  statute  may  prosecute  action  in  State  of  New  York;  Irvine  v. 
Elliott,  203  Fed.  105,  106,  receiver  appointed  by  Ohio  court  to  enforce 
statutory  double  liability  of  stockholders  of  insolvent  Ohio  railroad 
company,  authorized  to  sue  to  recover  assessments  levied  within  and 
without  State  is  not  mere  chancery  receiver  but  has  authority  to  sue 
resident  of  Delaware  in  courts  of  that  State  to  recover  assessment 
levied  on  him ;  Bluefields  S.  S.  Co.  v.  Steele,  184  Fed.  587,  106  C.  C.  A. 
564,  denying  appointment  of  ancillary  receiver  at  suit  of  stockholder, 
where  bill  does  not  disclose  nature  of  proceeding  in  which  receiver  was 
appointed  in  primary  jurisdiction;  Irvine  v.  Bankard,  181  Fed.  208, 
209,  holding  receiver  appointed  under  Ohio  Rev.  Stats.  1908,  §  3260d, 
to  recover  assessments  made  against  stockholders  of  insolvent  corpora- 
tions, is  quasi-assignee,  and  may  maintain  action  in  Federal  court  in 
another  State,  and  receiver's  citizenship,  not  that  of  creditors,  is  test 
of  jurisdiction;  Converse  v.  Mears,  162  Fed.  768,  775,  holding  receiver 
of  Minnesota  corporation  appointed  under  Minn.  Laws  1899,  c.  272, 
may  sue  in  Federal  court  in  Wisconsin  to  recover  assessment  against 
stockholder  of  insolvent  corporation ;  Goss  v.  Carter,  156  Fed.  750,  751, 
84  C.  C.  A^  402,  holding  under  Neb.  Const.,  art.  Xlb,  §  7,  declaring  stock- 
holders of  banking  corporation  liable  to  creditors  to  amount  equal  to 
his  stock,  receiver  may  maintain  action  in  foreign  jurisdiction  to  re- 
cover amount  of  assessment;  Metropolitan  Conch  Co.  v.  Freund,  42 
App.  D.  C'  286,  holding  corporation  suing  for  use  of  receiver  to  enforce 
assessment  upon  stock  subscription  stands  in  no  better  light  than 
receiver,  since  D.  C.  Code,  §§  431-434,  439,  and  775,  authorize  receiver 
to  sue  in  his  own  name;  dissenting  opinion  in  Converse  v.  Hamilton, 
136  Wis.  592,  593,  118  N.  W.  191,  192,  majority  denying  enforcement 
by  receiver  of  assessment  made  under  Gen.  Laws  Minn.  1899,  c.  272, 
against  stockholders  of  insolvent  Minnesota  corporation;  Keatley  v. 
Furey,  226  U.  S.  403,  57  L.  Ed.  276,  33  Sup.  Ct.  121,  arguendo. 

Distinguished  in  Shloss  v.  Metropolitan  Surety  Co.,  149  Iowa,  389, 
128  N.  W.  386,  denying  right  of  foreign  receiver  of  foreign  coiTwra- 
tion  to  funds  of  corporation  found  in  Iowa,  where  such  funds  have 
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been  attached  by  creditor  within  State;  Miller  v.  Aldrich,  202  Mass. 
114,  132  Am.  St.  Sep.  480,  88  N.  E.  442,  holding  action  by  creditor 
of  insolvent  Colorado  bank,  appointed  by  court  to  collect  for  creditors 
amount  of  corporate  indebtedness,  against  Massachusetts  stockholder 
to  enforce  his  statutory  liability,  does  not  lie,  as  Colorado  statute  does 
not  provide  remedy  enforceable  outside  of  State;  Miller  v.  Spaulding, 
107  Me.  268,  270,  271,  272,  78  Atl.  360,  361,  362,  holding  Laws  of 
Colorado  1885,  p.  264,  providing  no  remedy  for  enforcing  double  lia- 
bility of  stockholders  outside  State,  action  in  Maine  by  three  creditors 
of  insolvent  bank  to  enforce  double  liability  imposed  by  such  statute, 
cannot  be  maintained;  Converse  v.  Hamilton,  136  Wis.  591,  118  N.  W. 
191,  denying  enforcement  by  receiver  of  assessment  made  under  Gen. 
Laws  Minn.  1899,  c.  272,  against  stockholders  of  insolvent  Minnesota 
corporation. 

Section  56,  chapter  588^  New  York  Laws  of  1892,  Mmltlng  to  two  yean 
right  to  bring  action  for  debt  of  corporation  against  stockbolder,  does  not 
apply  to  action  by  receiver  to  enforce  statutory  liability  of  stocUiolder 
of  foreign  corporation. 

Approved  in  Selig  v.  Hamilton,  234  U.  S.  666,  Ann.  Oas.  1917A,  104, 
58  L.  Ed.  1526,  34  Sup.  Ct.  926,  and  Hamilton  v.  Selig,  195  Fed.  158,  both 
following  rule;  Mottinger  v.  Hendricks,  208  Fed.  827,  holding  in  re> 
ceiver's  action  to  collect  assessments  against  stockholders  of  insolvent 
corporation,  statute  of  limitations  did  not  begin  to  run  until  decree 
making  assessment  was  rendered;  Blackburn  v.  Irvine,  205  Fed.  227, 
229,  123  C.  C.  A.  405,  holding  Ohio  statute  of  1902  requiring  action 
upon  liability  of  stockholders  to  be  brought  within  eighteen  months 
after  debt  becomes  enforceable,  does  not  b^;in  to  run  in  action  by 
receiver  in  foreign  jurisdiction  to  enforce  double  liability  of  stock- 
holder of  insolvent  corporation  until  Ohio  court  decrees  liability  and 
makes  assessment;  Irvine  v,  Elliott,^ 203  Fed.  110,  Ohio  act  of  1902 
limiting  actions  to  enforce  double  liability  of  stockholders  of  insolvent 
corporations  to  eighteen  months  after  debt  becomes  enforceable,  does 
not  apply  to  suit  pending  at  time  of  its  enactment;  Irvine  v.  Putnam, 
190  Fed.  322,  holding  limitations  do  not  begin  to  run  against  assessment 
made  by  Ohio  court  against  stockholders  of  insolvent  railroad  prior  to 
entry  of  decree;  Irvine  v.  Bankard,  181  Fed.  211,  holding  general  rule 
that  limitations  begin  to  run  from  date  of  decree  imposing  assessment 
on  stockholders  of  insolvent  corporation  is  modified  by  Ohio  law  to 
extent  of  requiring  plaintiff  in  original  creditors '  proceeding  to  do  all  in 
his  power  within  six  years  of  insolvency  of  corporation  to  make  every 
stockholder  he  seeks  to  hold  liable  a  party ;  Irvine  v.  Putnam,  167  Fed. 
183,  holding  under  Rev.  Stats.  Ohio  1908,  §  3260d,  limitations  do  not 
begin  to  run  against  assessment  upon  stockholder  of  insolvent  eorpora- 
tion  until  entry  of  decree  fixing  amount  of  assessment;  Qoss  v.  Carter, 
156  Fed.  753,  84  C.  C.  A.  402,  holding  in  action  by  receiver  to  recover 


1061  SAUER  V.  NEW  YORK,  206  U.  S.  536-560 

assessment  against  stockholder  of  insolvent  bank,  limitations  do  not 
begin  to  run  until  entry  of  decree  making  assessment ;  Miller  v.  Connor, 
177  Mo.  App.  640,  160  S.  W.  585,  holding  limitations  against  right  of 
action  to  enforce  stockholder's  double  liability  do  not  begin  to  run 
until  amount  of  liability  is  determined  in  insolvency  proceedings. 

Distinguished  in  French  v.  Busch,  189  Fed.  485,  on  demurrer  to  an- 
swer, demurrer  cannot  be  carried  back  and  sustained  to  the  complaint 
because  plaintiff  did  not  affirmatively  allege  cause  of  action  was  not 
barred  by  limitations. 

Corporation  organized  for  other  porpose  than  carrying  on  of  manufac- 
turing or  mechanical  business  is  not  within  exception  as  to  stockholders' 
liability  in  favor  of  corporations  of  that  kind. 

Approved  in  Converse  v.  Hamilton,  224  U.  S.  253,  Ann.  CaA.  1913D, 
1292,  56  L.  Ed.  753^  32  Sup.  Ct.  415,  holding  insolvent  company  is  within 
general  terms,  not  excepting  clause,  of  Minnesota  Constitution,  art.  X, 
§  3,  and  liability  of  stockholders  is  subject  to  legislative  regulation. 

Miscellaneous.  Cited  in  Irvine  ▼.  Elliott,  203  Fed.  114,  and  Irvine 
V.  Baker,  225  Fed.  846,  both  holding  non jurisdictional  irregularities 
in  levy  of  assessments  against  stockholders  of  insolvent  corporation 
by  courts  of  Ohio  are  not  available  to  impair  validity  of  assessments 
in  action  by  receiver  brought  in  Federal  court  in  New  York;  Babbitt 
V.  Read,  215  Fed.  409,  holding  in  suit  by  creditor  to  enforce  liability 
of  stockholder.  Federal  court  will  follow  decisions  of  Missouri  court 
construing  Constitution  and  statutes  of  Missouri;  Converse  v.  Stewart, 
197  Fed.  153, 154, 118  C.  C.  A.  212,  another  phase  of  same  litigation. 

206  n.  S.  536-560,  61  L.  Bd.  1176,  27  tap.  Ot.  686,  BATTEB  T.  NEW  TOSK. 

Supreme  Court  under  Revised  Statutes,  section  709,  is  limited  to  con- 
sideration of  Federal  questions  named  in  Constitution. 

Approved  in  Leathe  v.  Thomas,  207  U.  S.  98,  52  L.  Ed.  120,  28 
Sup.  Ct.  30,  dismissing  writ  of  error  to  review  decision  of  State  court 
resting  upon  independent  grounds  sufSeient  to  sustain  it,  without  de- 
termining Federal  question. 

State  courts  bave  uniformly  h^d  tbat  erection  ov«r  street  of  elevated 
Tiaduct,  intended  for  general  pubUc  travel  and  not  devoted  to  exclusive 
use  of  private  transportation  corporation,  is  legitimate  street  improvement 
equivalent  to  cliange  of  grade,  and  owner  of  abutting  land  is  not  entitled 
to  damages  for  impairment  of  access  to  land  and  obstructing  light  and  air. 
Approved  in  Hutcherson  v.  District  of  Columbia,  39  App.  D.  C.  515, 
holding  whatever  injury  results  to  comer  property  from  construction 
of  inclined  approach  to  bridge  leaving  thoroughfare  between  approach 
and  bridge  and  cross-street  undisturbed,  is  merely  consequential,  and 
not  taking  within  fifth  amendment  for  which  compensation  must  be 
made;  Richards  v.  Washington  Terminal  Co.,  37  App.  D.  C.  295,  rail- 
road operating  trains  on  street,  not  in  negligent  manner,  is  not  liable 
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to  owner  of  property  separated  from  right  of  way  by  other  property, 
for  injuries  caused  by  snioko,  dust,  cinders,  gases,  and  vibrations  from 
operation  of  trains;  Morris  v.  Indianapolis,  177  Ind.  384,  386,  387,  396, 
Ann.  Oaa.  1915A,  66,  94  N.  E.  710,  711,  714,  upholding  Acts  of  1905, 
e.  82,  abolishing  grade  crossings ;  Kansas  City  v.  Woerishoeffer,  249  Mo. 
47,  155  S.  W..  791,  holding  city  could  condemn  overhead  easement  widen- 
ing out  over  adjacent  property  under  its  power  to  widen  streets;  In  re 
Grade  Crossing  Coinmrs.,  201  N.  Y.  38,  94  N.  E.  190,  holding  abolition 
of  grade  crossing  by  commissioners  under  Laws  1888,  e.  345,  as  amended  ' 
by  Laws  1890,  c.  265,  is  not  taking  of  property  within  Constitution, 
though  access  of  abutting  owners  is  impaired. 

Distinguished  in  Western  Newspaper  Union  v.  City  of  Des  Moines, 
157  Iowa,  690,  140  N.  W.  368,  allowing  recovery  of  damages  by  abutting 
property  owner  for  construction  of  viaduct  interfering  with  access  and 
light  and  air  under  Code  Supp.  1907,  §§  771,  771a;  Foster  Lumber  Co. 
V.  Arkansas  Valley  etc.  Ry.  Co.,  20  Okl.  599,  80  L.  B.  A.  (N.  8.)  231, 100 
Pac.  1111,  denying  recovery  of  damages  to  abutting  property  owner 
whose  aeoess  is  cut  oft  by  construction  o£  railway  in  street  in  front  of 
his  property. 

Courts  haY6  modified  or  oyermled  their  own  deciaiona,  and  aach  State 
has  in  the  end  fixed  and  limited,,  by  legislation  or  Judicial  decision,  rights 
of  abutting  owners  in  accordance  with  its  own  views  of  law  or  public 
policy.  ^ 

Approved  in  People  v.  Marshall  Field  &  Co.,  266  111.  619,  Ann.  Gas. 
1916B,  743.  L.  R.  A.  1915F.  937,  107  N.  E.  867,  upholding  ordinance  of 
Chicago  permitting  department  store  to  construct  tunnel  for  passage- 
way underneath  street  to  connect  abutting  property  of  department  store 
on  both  sides  of  street;  Quinby  v.  Cleveland,  191  Fed.  75,  refusing  to 
enjoin  municipality  and  railroad  from  proceeding  under  ordinance  re- 
quiring abolition  of  grade  crossing  on  ground  that  fund  provided  would 
be  exhausted  before  abutting  owners  were  compensated  for  damaj^es  to 
property. 

Decision  of  New  York  Oourt  of  Appeals  relating  to  eleTated  railroad 
of  private  corporation  did  not  create  contract  within  impairment  of  obli- 
gation of  contract  clause  of  Federal  Constitution,  between  city  of  New 
York  and  abutting  property  owners,  which  would  be  violated  by  change  of 
grade J>y  erection  of  viaduct  for  public  nse  of  city. 

Approved  in  Ramapo  Water  Co.  v.  New  York,236  U.  S.  584,  59  L.  Ed. 
734,  35  Sup.  Ct.  442,  holding  New  York  Statute  of  1905,  empow- 
ering New  York  City  to  acquire  lands  for  new  water  supply  is  not  void 
as  impairing  obligation  of  contract  in  charter  authorizing  water  eompany 
to  acquire  property  in  same  watershed  under  Railroad  Act,  Laws  of 
1850,  c.  140,  where  no  proceedings  for  acquisition  had  been  taken  other 
than  filing  of  map;  Willoughby  v.  Chicago,  235  IT.  S.  50,  59  L.  Ed.  126, 
35  Sup.  Ct.  23;  holding  fact  that  State  court  overi-ules  prior  decisions 
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• 
is  not  denial  of  due  process  where  decision  does  not  interfere  with  vested 
riglits;  Lentell  v.  Boston  etc.  Ry.  Co.,  202  Mass.  120,  88  N.  E.  768, 
allowing  recovery  by  abutting  owner  for  construction  of  trestle  carry- 
ing street  railway  tracks  over  railroad,  under  Statute  of  1903,  e.  163, 
authorizing  recover}^  of  damages  where  street  is  put  to  new  use;  Ettor 
V.  Tacoma,  57  Wash.  56,  58, 107  Pac.  1062,  provision  of  Laws  1908,  c.  80, 
§  1,  repealing  Laws  1893,  c.  84,  §  47,  and  Laws  1907,  c.  163,  §  48,  author- 
izing recovery  of  damages  to  property  from  street  grading,  so  as  to 
take  away  right  of  action  for  damages  pending  when  repealing  act  was 
enacted  is  not  void  as  impairment  of  contract. 

Wliere  Court  of  Appeals  baa  once  interpreted  contract  eziating  between 
land  owner  and  city,  that  interpretation  becomes  part  of  contract,  upon 
which  one  acquiring  land  may  rely,  and  subseqaent  change  of  it  to  his  injury 
impairs  obligation  of  contract. 

Approved  in  Republic  Iron  etc.  Co.  v.  Carlton,  189  Fed.  134,  where 
contract  of  stockholders  to  p^  amount  due  on  stock  is  implied  from 
Maryland  statute,  construction  of  statute  ki  and  before  time  they  be- 
came stockholders  determines  meaning  of  such  contract. 

Change    of    judicial    decisions    as    impairing    contract.    Note,    23 
L.  B.  A.  (N.  S.)  500,  502. 

206  U.   8.   560,   51   L.   Ed.    1187,   AMEBIOAN   R.   B.   CO.   T.   CABDONA 
DE  CASTBO. 

Not  cited. 
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207  U.  8.  1-19,  62  !■.  ZSd.  66,  28  Sup.  Ot  16^  ULWSON  ▼.  UNITED  STATES 
MIN.  00. 

Title  by  patent  ftom  United  Statee  to  mining  ^laim  prima  facie  carries 
ownersbip  of  all  beneath  surface  and  possession  of  surface  under  such  patent 
is  presumptively  possession  of  all  undemeatli  surface,  and  under  Bevised 
Statutes  of  Utah,  section  3511,  person  in  possession  of  surface  may  maintain 
suit  to  quiet  title  and  to  restrain  remoyal  of  ores  ftom  beneath  surface. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co.,  234 
U.  S.  376,  58  L.  Ed.  1360,  34  Sup.  Ct.  810,  suit  to  annul  judgments  of 
special  courts  of  eminent  domain  in  Mississippi  condemning  portion  of 
railroad  right  of  way  for  telegraph  company  is  suit  to  remove  cloud 
from  title  within  meaning  of  Judicial  Code,  §  57,  since  under  State  law 
such  judgments  may  be  challenged  in  equity  on  ground  that  condemna- 
tion is  for  public  purpose;  Qraves  v.  Ashbnm,  215  U.  S.  334,  54  h,  Ed. 
221,  30  Sup.  Ct.  108,  holding  suit  in  equity  may  be  maintained  to  remove 
cloud  on  title  and  cancel  fraudulent  deed  of  timber  lands  in  Georgia, 
although  there  is  no  allegation  of  possession;  Mudge  v.  McDougal,  222 
Fed.  565,  enjoining  collection  of  invalid  taxes  under  general  principles 
of  law  and  especially  in  view  of  Ark.  Const.,  art.  XVI,  §  13,  and  section 
3966  of  Kirby's  Digest;  Stewart  Mining  Co.  y.  Bourne,  218  Fed.  328, 
134  C.  C.  A.  123,  holding  owner  of  mining  claim  is  presumptively  owner 
of  ores  beneath  its  surface,  and  evidence  is  insufficient  to  show  extra- 
lateral  rights  to  sneh  ores  by  adjoining  land  owner;  Stuart  v.  Union 
Pac.  R.  Co.,  178  Fed.  756,  103  C.  C.  A.  89,  land  owner  permitting 
railroad  to  enter  on  land  and  construct  railroad  without  first  mak- 
ing compensation  is  precluded  from  ousting  railroad  from  actual 
possession,  and  where  extent  of  actual  occupancy  for  railroad  pur« 
poses  is  in  dispute  so  that  action  for  oompensation  cannot  be 
maintained  without  conceding  greater  occupancy,  suit  in  equity  to  quiet 
title  affords  only  adequate  remedy;  Stockton  v.  Oregon  etc.  R.  Co.,  170 
Fed.  629,  632,  holding  in  auit  to  quiet  title  all^^tion  that  plaintiff  is 

am) 
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owner,  seised  in  fee  and  entitled  to  possession  asseiis  possession  by 
implication,  sufficient  to  entitle  plaintiff  to  relief  in  equity  in  Federal 
court,  and  denying  motion  to  remand;  Stewart  Mining  Co.  v.  Ontario 
Mining  Co.,  23  Idaho,  745,  132  Pac.  795,  holding  under  State  Stats., 
§  4538,  suit  to  quiet  title  lies  to  determine  adverse  claim  to  mining  prop- 
erty, and  judgment  enjoining  appellant  from  asserting  right,  title,  or 
interest  in  Ontario  claim  or  ores  therein  was  not  en'or. 

Distinguished  in  Cobban  v.  Couklin,  208  Fed.  234,  125  C.  C.  A.  431, 
provision  of  Rev.  Stats.,  §  723,  tliat  suits  in  equity  shall  not  be  main- 
tained in  Federal  court  where  adequate  remedy  at  law  exists,  was  for 
purpose  of  securing  to  defendant  jury  trial,  and  this  privilege  he  waives 
by  answeiing  and  submitting  to  jurisdiction  of  court. 

WliUe  proof  of  ownership  of  apex  of  yein  may  be  proof  of  ownership 
of  vein  descending  on  its  dip  below  surface  of  property  belonging  to  another, 
yet  snch  ownership  of  apex  must  first  be  established  before  extralateral  title 
to  vein  can  be  recognized. 

Approved  in  Mammoth  Min.  Co.  v.  Grand  Central  Min.  Co.,  213  U.  S. 
77,  63  L.  Ed.  706,  29  Sup.  Ct.  413,  where  State  court  finds  on  facts  that 
vein  of  plaintiff  in  error  does  not  extend  under  claim  of  defendant  in 
error,  expression  of  opinion  tliat  there  is  difference  between  lode  suffi- 
cient to  validate  location  and  apex  giving  extralateral  rights  is  not 
denial  of  Federal  right  giving  Federal  Supreme  Court  jurisdiction  to 
review  judgment  of  State  court;  Keely  v.  Ophir  Hill  etc.  Min.  Co.,  169 
Fed.  603,  604,  95  C.  C.  A.  99,  holding  burden  of  proof  of  ownership  of 
apex  of  vein  rests  upon  person  asserting  it,  and  defendants  in  absence  of 
known  vein  emanating  from  their  claim  and  extending  under  that  of 
plaintiff  cannot  be  said  to  be  asserting  adverse  claim,  and  suit  to  quiet 
title  to  reqnire  possible  claimants  of  extralateral  rights  to  assert  them 
does  not  lie. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Rep.  160. 

While  patent  is  evidence  of  patentee's  priority  of  right  to  ground 
described,  it  is  not  evidence  that  such  right  was  initiated  prior  to  right 
of  patentee  of  adjoining  tract  to  ground  within  his  claim. 

Approved  in  Clark-Montana  Realty  Co.  v.  Butte  etc.  Copper  Co.,  233 
Fed.  556,  patent  for  mining  location  covering  conflict,  excluded  from 
other  location  subsequently  patented,  is  not  conclusive  as  to  priority  of 
location  first  patented,  since  Land  Department  does  not  determine  prior- 
ities; Montana  Min.  Co.  v.  St.  Louis  Min.  etc.  Co.,  183  Fed.  69,  105 
C.  C.  A.  343,  holding  no  issue  of  priority  was  raised  in  action  by  owner 
of  mining  claim  to  determine  extralateral  rights  against  owner  of  adjoin- 
ing claim,  by  denial  on  information  and  belief  in  answer  that  date  of 
discovery  and  location  of  plaintiff's  claim  were  prior,  where  answer 
admits  that  date  of  recording  notice  of  location  was  prior,  and  copies 
of  notice  of  location  attached  to  answer  show  plaintiff's  discovery  was 
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prior;  Round  Mountain  Min.  Co.  v.  Round  Mountain  Sphinx  Min.  Co., 
36  Nev.  554,  566,  568,  138  Pac.  74,  76,  holding  validity  of  patent  to  min- 
ing claim  cannot  be  collaterally  attacked  by  person  failing  to  file 
adverse  to  application  for  patent  who  seeks  to  contest  adjudication  of 
land  office  as  to  priorities. 

In  absence  of  record  of  adyerse  suit  there  it  no  presumption  that  any- 
thing more  was  decided  than  was  necessary  to  Justify  patents. 

Approved  in  Round  Mountain  Min.  Co.  v.  Round  Mountain  Sphinx 
Min.  Co.,  35  Neb.  419,  129  Pac.  311,  holding  in  equitable  action  to  quiet 
title  to  lode  or  vein,  involving  question  of  extralateral  rights  not -in- 
volved in  proceedings  for  patent,  defendants,  not  having  filed  adverse  to 
application  for  patent,  are  not  estopped  from  questioning  validity  of 
location  of  claim  under  which  plaintiff  seeks  to  enforce  extralateral 
rights  against  them. 

207  V.  8.  20-41,  52    L.  Ed.  78,  28    Sup.    Ot.  7,    RAYMOND  ▼.  CHICAOO 
UNION  TRACTION  00. 

Bill  in  equity  lies  to  restrain  illegal  discrimination  resulting  from 
systematic,  Intentional  and  illegal  ondervaluation  by  taxing  officers  of  other 
property  similarly  situated,  and  Federal  Jurisdiction  arises  because  of  equal 
protection  of  law  guaranteed  by  Fourteenth  Amendment. 

Approved  in  Home  Tfel.  &  Tel.  Co.  v.  Los  Angeles,  227  U.  S.  292,  67 
L.  Ed.  516,  33  Sup.  Ct.  312,  following  rule;  Cuyahoga  River  Power  Co. 
V.  Akron,  240  U.  S.  464,  60  L.  Ed.  744,  36  Sup.  Ct.  403,  bill  alleging 
municipality,  without  condemnation  proceedings,  intends  to  appropriate 
water  rights  of  complainant  without  making  compensation,  under  ordi- 
nance violating  contract  clause  and  Fourteenth  Amendment,  gives  Fed- 
eral court  jurisdiction;  Londoner  v.  Denver,  210  U.  S.  386,  52  L.  Ed. 
1113,  28  Sup.  Ct.  708,  holding  denial  of  due  process  of  law  by  municipal 
authorities,  while  acting  as  board  of  equalization,  by  denying  taxpayer 
opportunity  to  support  his  filed  objections  by  argument  and  proof,  is 
denial  of  due  process  by  State,  and  assessment  is  void;  Louisville  &  N. 
R.  Co.  V.  Bosworth,  230  Fed.  206,  holding  ec^ual  protection  clause  of 
Fourteenth  Amendment  extends  to  action  of  State  board  of  equaliEa- 
tion;  Wilmington  City  Ry.  Co.  v.  Taylor,  198  Fed-  169,  178,  Federal 
court  has  jurisdiction  of  suit  by  street  railway  to  enjoin  public  utility 
board  from  enforcing  order  to  resume  sale  of  six  fares  for  twenty-five 
cents,  where  order  was  made  without  fair  hearing;  United  States  v. 
Hadley,  171  Fed.  121,  suit  to  compel  members  of  State  board  of  equaliza- 
tion to  equalize  taxes  is  suit  against  State  within  meaning  of  eleventh 
amendment. 

Distinguished  in  Huidekoper  v.  Hadley,  177  Fed.  7,  40  L.  B.  A. 
(N.  S.)  505,  100  C.  C.  A.  395,  petition  for  mandamus  to  compel  members 
of  board  of  equalization  to  equalize  taxes  is  not  suit  against  State  within 
meaning  of  eleventh  amendment. 
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Action  of  State  board  of  equalisation  is  action  of  State  and  illegal 
discrimination  by  it  is  denial  of  equal  protection  ef  law  guaranteed  by 
Fonrteentb  Amendment. 

Approved  in  Home  Tel.  &  Tel.  Co.  v.  Los  Angeles,  227  U.  S.  292,  294, 
57  L.  Ed.  616,  517,  33  Sup.  Ct.  312,  Federal  court  has  jurisdiction  to 
enforce  guarantees  of  Fourteenth  Amendment  to  Federal  Constitution 
against  city  establishing  confiscatory  telephone  rates  by  ordinance, 
although  ordinance  violates  State  Constitution;  San  Francisco  Gas  etc.  • 
Co.  y.  San  Francisco,  189  Fed.  946,  Federal  court  has  jurisdiction  to 
enjoin  enforcement  of  ordinance  establishing  confiscatory  gas  rates, 
although  ordinance  would  be  invalid  under  State  Constitution;  Louis- 
ville &  N.  R.  Co.  V.  Bosworth,  230  Fed.  217,  218,  220,  and  Louisville  etc. 
R.  Co.  V.  Bosworth,  209  Fed.  450,  452,  both  holding  fact  tMt  assessment 
of  railroad  property  by  State  ofiScers  in  name  of  and  for  benefit  of  State 
is  not  authorized  by  State  laws,  does  not  prevent  it  from  being  violation 
of  Fourteenth  Amendment ;  United  Fuel  Gas  Co.  ▼.  Public  Service  Com- 
mission, 73  W.  Va.  578,  80  S.  E.  934,  arguendo. 

Although  law  may  be  valid  and  provide  for  proper  valuation,  yet  if,  by 
mistake  of  State  through  its  board  of  equalisation  acting  as  quasi-Judicial 
body,  board  errs  in  method  pursued  and  discriminates  against  certain  cor- 
poration, mistake  may  be  corrected  in  equity. 

Approved  in  First  Nat.  Bank  of  Albuquerque  v.  Albright,  208  U.  S. 
552,  52  L.  Ed.  616,  28  Sup.  Ct.  349,  assuming  such  assessment  of  shares 
as  is  apprehended  would  be  invalid  as  discriminatory  under  Rev.  Stats., 
§  5219,  but  refusing  in  advance  to  ^njoin  assessors  from  making  assess- 
ment; Wells,  Fargo  &  Co.  v.  Johnson,  214  Fed.  189,  L.  R.  A.  19160,  522, 
130  C.  C.  A.  528,  enjoining  collection  of  taxes  assessed  upon  g^ss  earn- 
ings of  express  companies  under  Laws  of  South  Dakota  1907,  §  17,  as 
violation  of  clause  of  State  Constitution  requiring  uniformity;  Louis- 
ville &  N.  R.  Co.  V.  Bosworth,  230  Fed.  211,  217,  218,  222,  and 
Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  453,  455,  456,  both 
holding  assessment  of  railroad  property  at  its  cash  value  while 
other  property  is  assessed  at  eighty  per  cent  of  its  cash  value,  is  void 
under  Fourteenth  Amei^dment  as  denial  of  equal  protection  of  law; 
Central  R.  Co.  v.  Mayor  etc.  of  Jersey  City,  199  Fed.  243,  and  Atchison 
etc.  Ry.  Co.  v.  Sullivan,  173  Fed.  461,  471,  97  C.  C.  A.  1,  both  holding 
Federal  court  has  jurisdiction  to  enjoin  collection  of  tax  on  railroad 
property  as  discriminatory,  where  other  property  is  systematically 
under-assessed ;  Southern  Ry.  Co.  v.  Greene,  160  Ala.  414,  49  South.  409, 
holding  act  of  1907  (Code  1907,  §  2391)  imposing  annual  franchise  tax 
on  foreign  corporations  is  not  void  as  violation  of  Fourteenth  Amend- 
ment ;  Waters-Pierce  Oil  Co.  v.  Hot  Springs,  85  Ark.  514,  109  S.  W.  295, 
ordinance  exacting  discriminating  tax  from  owners  of  vehicles  for  de- 
livery of  oil  violates  clause  of  Constitution  (art.  U,  §  18),  requiring 
uniformity;  Northern  Pac.  Ry.  Co.  v.  Clearwater  County,  26  Idaho,  470, 
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144  Pac.  6,  enjoining  collection  of  tax  on  railroad  property,  where  valua- 
tion is  so  unreasonable  as  to  show  assessor  intended  to  discriminate,  and 
recovery  at  law  would  necessitate  multiplicity  of  suits;  Jefferson ville  v. 
Louisville  etc.  Bridge  Co.,  169  Ind.  660,  83  N.  E.  342,  holding  decision 
of  State  board  of  tax  commissioners,  in  absence  of  fraud  or  wrong  prin- 
ciple of  assessment,  is  final,  and  court  will  not  relieve  from  mere  over- 
valuation; Long  Dock  Co.  v.  State  Board  of  Assessors,  86  N.  J.  L.  601, 
92  Atl.  443,  holding  taxpayer  may  call  members  of  board  of  assessors 
as  witnesses  and  cross-examine  them  as  to  facts  upon  which  •  valuation 
of  property  is  based ;  Lively  v.  Missouri  etc.  Ry.  Co.,  102  Tex.  .559,  120 
S.  W.  857,  assessment  of  intangible  assets  of  railroad  at  full  value, 
while  other  property  is  assessed  at  sixty-six  and  two-thirds  per  cent  of 
its  value  is  void. 

Distinguished  in  Lacy  v.  McCafferty,  215  Fed.  354,  131  C.  C.  A.  494, 
refusing  to  enjoin  assessment  of  property  of  national  bank  at  full  value 
while  other  property  is  assessed  at  sixty  per  cent  of  fair  cash  value, 
though  in  violation  of  Rev.  Stats.,  §  5219,  where  it  does  not  appear  that 
erroneous  valuation  was  not  accidentally  or  inadvertently  made ;  Tacoma 
Ry.  &  Power  Co.  v.  Pierce  County,  193  Fed.  94,  refusing  to  enjoin  col- 
lection of  tax  on  street  railway  property  on  ground  of  unfairness  in 
valuation  of  property,  where  total  assessment  was  not  unfair;  State  v. 
Hall,  172  Ala.  320,  321,  54  South.  561,  562,  assessment  of  property  at 
fair  cash  value  as  required  by  Code  1907,  §§  2148-2152,  is  not  denial  of 
equal  protection  of  law  in  violation  of  Fourteenth  Amendment  because 
other  property  is  unlawfully  undervalued ;  State  v.  Cudahy  Packing  Co., 
103  Minn.  423,  115  N.  W.  646,  fact  that  tangible  property  of  defendant 
is  assessed  at  its  actual  cash  value,  while  other  property,  under  direc- 
tions of  State  auditor,  is  assessed  at  less  in  violation  of  Rev.  Laws  1905, 
§  810,  is  not  valid  objection  to  tax;  First  Nat.  Bank  of  Nephi  v.  Chris- 
tensen,  39  Utah,  578,  118  Pac.  781,  holding  burden  on  taxpayer  to  show 
inequality  of  assessment  in  suit  to  compel  reduction  of  assessment  was 
not  sustained;  Northern  Pac.  Ry.  Co.  v.  State,  84  Wash.  540,  Ann.  Gas. 
1916E,  1166,  147  Pac.  55,  upholding  assessment  by  State  board  of  tax 
commissioners  of  railroad  property  including  intangible  elements  not 
included  in  valuation  of  other  property. 

Where  there  Is  Jurisdiction  to  tax,  equity  will  not  enjoin  collection  of 
tax  without  payment  by  taxpayer  of  amount  of  tax  equitably  due. 

Approved  in  Louisville  etc.  R.  Co.  v.  Bos  worth,  209  Fed.  462,  enjoin- 
ing collection  of  tax  on  ground  of  invalidity  of  assessment  on  condition 
of  Vayn^ent  by  railroad  of  amount  of  tax  due  under  fair  assessment. 

Equity  will  not  restrain  collection  of  void  tax,  where  adequate  remedy 
exists  at  law  to  recorer  such  tax  when  paid,  hut  where  there  is  no  statute 
Mrthorixing  such  recovery  and  proportloa  of  tax  paid  to  State  cannot  be 
recovered  equity  court  has  Jurisdiction. 
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Approved  in  Detroit  etc.  Ry.  Co.  v.  Fuller,  205  Fed.  89,  enjoiuing  eii- 
foreeinent  of  Publie  Acts  of  Micbigan  iiMposing  tax  stocks,  boids,  mnd 

other  indebtedness  of  chartered  railroad,  invalid  as  class  legislation, 
where  remedy  of  recovery  tax  in  action  at  law  is  inadequate;  King 
County  V.  Northern  Pac.  Ry.  Co.,  196  Fed.  325, 116  C.  C.  A.  143,  Federal 
court  has  jurisdiction  to  enjoin  collection  of  illegal  tax  creating  cloud 
on  title  of  property,  where  remedy  to  recover  tax  in  action  at  law  is 
inadequate,  as  poi'tion  of  tax  goes  to  State,  and  no  action  caq  be 
brought  against  State  to  recover  same. 

Distinguished  in  Union  Pac.  R.  Co.  v.  Buuid  of  Conimrs.  of  Weld 
County,  217  Fed.  544,  133  C.  C.  A.  392,  holding  Rev.  Stats,  of  Colorado, 
§  5750,  giving  right  of  action  to  recover  illegal  taxes  paid,  excludes 
jurisdiction  of  equity  to  enjoin  collection  of  tax. 

Injunction  against  collection  of  tax  on  excessive  assessment.     Note, 
L.  R.  A.  1916A,  978. 

Federal  court  has  Jurisdiction  to  enjoin  enforcement  of  void  tax  aaaees- 
ment,  where  levy  upon  property  would  interfere  with  operation  of  street- 
car system  in  large  city  and  would  greatly  injure  public  using  cars. 

Approved  in  Raymond  v.  Chicago  Edison  Co.,  207  U.  S.  42,  12  Ann. 
Gas.  757,  52  L.  Ed.  95,  28  Sup.  Ct.  7,  following  rule ;  Consolidated  Gas 
Co.  V.  New  York,  157  Fed.  883,  Federal  court  has  jurisdiction  to  enjoin 
enforcement  of  void  statutes  (Laws  New  York  1905,  1906)  and  order  of 
State  commission  relating  to  gas  rates,  equipment  and  pressure,  where 
failure  to  comply  would  subject  complainant  to  innumerable  suits; 
Phillips  V.  Boston,  209  Mass.  332,  95  N.  E.  837,  arguendo. 

Distinguished  in  Pullman  Co.  v.  Tamble,  173  Fed.  206,  Federal  court 
has  no  jurisdiction  to  enjoin  county  officer  from  collecting  tax  on  ground 
of  preventing  multiplicity  of  suits  by  allegations  that  similar  conditions 
exist  in  other  counties,  where  officers  of  such  counties  are  not  parties  to 
suit  and  would  not  be  bound  by  decree. 

207  U.  S.  42,  62   L.  Ed.  90,  28   Sup.  Ot.  14,  15,   BAYMOND  ▼.  OHIOAOO 
EDISON  00. 

Erroneous  or  invalid  levy  or  assessment  as  ground  for  enjoining 
collection  of  tax.    Note,  12  Ann.  Oas.  764. 

207  U.  8.  43-60,  52  L.  Ed.  95,  28  Sup.  Ot.  1,  TILT  v.  KEL8EY. 

Supreme  Oourt  has  jurisdiction,  under  Revised  Statutes,  section  709,  to 
review  decision  of  State  court  denying  right  claimed  by  executor  that  full 
faith  and  credit  must  be  given  to  probate  of  will  and  codicil  in  another 
State. 

Distinguished  in  Manhattan  Life  Ins.  Co.  v.  Cohon,  234  U.  S.  134,  58 
L.  Ed.  1258,  34  Sup.  Ct.  874,  denial  of  full  faith  and  credit  to  statutes 
of  another  State  is  not  basis  of  review  by  Federal  Supreme  Court,  where 
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in  action  on  insurance  policy  both  parties  relied  upon  illegality  o£  trans- 
action independent  of  Federal  right. 

Fact  that  jadgment  in  rem  is  act  of  sovereign  power  and  is  eondnsiye 
on  all  world  in  what  we  may  call  its  legislatiye  effect,  does  not  render  it 
equally  conclnslTe  as  to  facts  upon  which  it  was  gronnded. 

Approved  in  Manson  v.  Williams,  213  U.  S.  465,  63  L.  Ed.  872,  29  Sup. 
Ct.  519,  adjudication  of  bankruptcy  of  partnership  consisting  of  two 
brothers  is  not  res  judicata  as  to  title  to  partnership  assets,  where 
record  shows  trustees  of  pne  were  not  heard  on  question  of  title  to 
partnership  assets;  In  re  McCrum,  214  Fed.  213,  130  C.  C.  A.  555, 
adjudication  of  bankruptcy  or  involuntary  petition  alleging  assignment 
for  benefit  of  creditors,  where  there  was  no  proof  as  to  whether  assign- 
ment transferred  whole  or  substantially  whole  of  property  to  creditor, 
and  court  did  not  determine  whether  assignment  was  general  one  for 
benefit  of  creditors,  is  not  res  judicata  that  assignment  was  general. 

Distinguished  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203 
Mass.  215,  40  L.  B.  A.  (N.  8.)  314,  89  N.  E.  217,  judgment  of  Federal 
court  in  another  State  in  favor  of  executor  of  promoter  of  corporation 
sued  by  corporation  for  rescission  of  sale  to  it  of  pi-operty  by  promoter 
and  his  associate,  is  not  available  by  way  of  estoppel  in  suit  by  corpo- 
ration against  associate  promoter  for  secret  profits,  where  associate  pro- 
moter was  not  party  to  suit  in  Federal  court. 

•  Adjudication  by  probate  court  that  testator  is  resident  of  State, 
though  essential  to  Jurisdiction,  is  not  conclusive  on  question  of  domicile, 
nor  even  evidence  of  it  in  collateral  proceeding,  and  is  not  binding  on  other 
courts,  under  full  faith  and  credit  clause  of  Federal  Constitution. 

Approved  in  Dunsmuir  v.  Scott,  217  Fed.  203,  133  C.  C.  A.  194,  pro- 
bate court's  decree  of  final  distribution  reciting  that  testator  was  resi- 
dent of  and  domiciled  in  British  Columbia,  but  was  temporarily  residing 
in  San  Francisco,  is  not  res  judicata  as  to  testator's  domicile  as  against 
United  States  in  proceeding  to  assess  war  revenue  tax  on  legacy  be- 
queathed by  will ;  People  v.  Union  Trust  Co.,  255  111.  176,  178,  Ann.  Cas. 
1913D,  514,  L.  B.  A.  1915D,  450,  99  N.  £.  381,  holding  State  may  levy 
inheritance  tax  upon  property  of  legatees  transferred  by  foreign  admin- 
istrator, to  resident  administrator,  although  foi^ign  court  had  declared 
estate  closed ;  Matter  of  Horton,  217  N.  Y.  371,  372,  111  N.  E.  1068,  de- 
cision of  court  of  another  State  that  domicile  of  testator  was  in  that 
State  ac  time  of  his  death  is  not  conclusive  upon  persons  in  New-  York 
not  parties  to  proceeding,  and  may  be  contested  in  New  York  courts; 
Makins  Produce  Co.  v.  Callison,  67  Wash.  441,  121  Pac.  840,  judgment 
condemning  butter  as  renovated  butter  is  not  conclusive  in  action  for 
price  of  butter,  where  condemned  butter  was  not  seized  for  more  than 
three  months  after  sale  and  delivery  and  evidence  was  conflicting  as  to 
whether  it  was  same  butter. 
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Personal  property  in  foreign  jarisdietion  at  time  of  death  of  owner 
as  subject  to  succession  tax  in  State  of  owner's  residence.  Note^ 
Ann.  Gas.  1018D,  521. 

Physical  presence  or  absence  of  personal  property,  or  evidence 
thereof,  as  affecting  liability  to  succession  tax.  Note,  46  L.  B.  A. 
(N.  S.)  1182,  1183. 

ITnder  act  of  1700  (Revised  Statutes,  section  906),  enacted  to  carry 
into  effect  foil  faith  and  credit  clause  of  Constitution  and  proyidtng  that 
Judicial  proceedings  shall  have  su^  effect  "as  they  have  hy  law  and  usage 
in  the  courts  of  the  States  from  which  they  are  taken,**  court  must  deter- 
mine what  effect  would  be  given  to  such  proceedings  in  State,  as  they  can 
have  no  greater  effect  in  courts  of  other  States  than  in  their  own  State. 

Approved  in  New  York  Life  Ins.  Co.  v.  Head,  234  U.  S.  161,  58  L.  Ed. 
1264,  34  Sup.  Ct.  879,  holding  under  full  faith  and  credit  clause  Missouri 
court  cannot  declare  contract  made  in  New  York  between  citizen  of  New 
Mexico  and  citizen  of  New  York  void  merely  because  it  modifies  con- 
tract originally  made  in  Missouri;  Fauntleroy  v.  Lum,  210  U.  S.  237, 
62  L.  Ed.  1042,  28  Sup.  Ct.  641,  judgment  baaed  on  award  of  arbitration 
in  another  State  in  which  cause  of  action  arose  is  conclusive  and  must 
be  given  effect  in  latter  State,  although  award  was  for  claim  which 
could  not  have  been  enforced  in  its  courts ;  Carpenter  v.  Beal-McDonnell 
&  Co.,  222  Fed.  459,  holding  Penal  Laws  of  New  York,  section  993,  de- 
claring void  judgments  where  consideration  is  money  won  by  playing  at 
game  does  not  include  judgment  based  on  dealing  in  futures,  and  judg- 
ment of  New  York  court  in  suit  in  rem  by  default  on  substituted  service, 
valid  in  State,  cannot  be  collaterally  attacked  in  another  State;  Owsley 
V.  Central  Trust  Co.,  196  Fed.  418,  419,  where  judgment  is  rendered 
allowing  claim  against  decedent's  estate,  full  faith  and  credit  can  be 
given  to  such  judgment  only  by  ascertaining  its  effect  in  courts  of  State 
where  it  was  rendered ;  Stead  v.  Curtis,  191  Fed.  534,  112  C.  C.  A.  463, 
holding  suit  will  not  lie  in  Federal  court  to  disturb  finality  of  probate 
in  jurisdiction  where  suit  in  equity  will  not  lie  to  vacate  probate ;  Dibble 
v.  Winter,  247  111.  252,  93  N.  E.  149,  probate  of  will  in  one  State  is  con- 
clusive as  to  personalty  if  made  at  testator's  domicile,  but  has  no  force 
in  establishing  devise  of  land  in  another  State  except  through  law  of 
State  in  which  land  is  situated;  Matter  of  Horton,  217  N.  Y.  368,  371, 
111  N.  £.  1067,  1068,  probate  of  will  in  foreign  State,  not  requiring 
sei*vice  of  process  on  all  parties  interested,  becomes  conclusive  in  absence 
of  contest  within  statutory  period,  and  rejection  of  evidence  of  such 
probate  proceeding  in  proceeding  to  probate  will  in  State,  is  error;  In  re 
Diiworth's  Estate,  243  Pa.  483,  90  Atl.  359,  adjudication  of  audit  by 
court  of  State  in  which  decedent's  estate  is  situated  is  conclusive  as  to 
persons  having  claims  against  funds  in  accountant's  handS|  and  bars 
claim  against  executrix  in  domiciliary  State. 
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Distinguished  in  In  re  Howard's  Estate,  80  Vt.  493,  68  AtL  514,  where 
act  of  1896  did  not  include  d^bts  due  from  nonresidents  in  fixing  amount 
of  estate  to  be  taxed,  tax  based  on  proceeds  of  such  debt  collected  for 
estate  in  process  of  administration  when  act  of  1904  was  passed,  is  not 
defeated  by  saving  clause  thereof. 

207   V.  8.  61-^7,    52  I..  Ed.    103,    28    Sap.    Ot    28,    £Z   PABTE    FIRST 
NATIONAIi  BANK  OF  OHXCAOO. 

Miscellaneous.  Cited  in  Chicago  Title  etc.  Co.  ▼.  National  Storage 
Co.,  260  111.  491, 103  N.  E.  230,  reciting  history  of  Utigation. 

207  XT.  S.  67-72,  62  Jm.  Ed.  106,  28  Sup.  Ot.  22,  LEE  ▼.  NEW  JEB8ET. 

Fact  tbat  State  statute  wben  enforced  in  State  court  against  dais  to 
which  party  complaining  does  not  belong,  may  work  deprivation  of  consti- 
tutional rights,  does  not  authorise  reversal  of  Judgment  of  State  court  not 
enforcing  statute  so  as  to  deprive  party  complaining  of  rights  protected 
by  Federal  Oonstitution. 

Approved  in  Darnell  v.  Indiana,  226  U.  S.  398,  67  L.  Ed.  272,  33  Sup. 
Ct.  120,  upholding  Indiana  statute  taxing  shares  in  foreign  corporations 
except  national  banks  owned  by  inhabitants  of  State  and  shares  of 
domestic  corporations  when  property  of  such  corporations  is  not  exempt 
or  is  not  taxable  to  corporation  itself;  Lang  v.  New  Jersey,  209  U.  S. 
472,  52  L.  Ed.  896,  28  Sup.  Ct.  594,  statute  of  New  Jersey  providing  that 
grand  jurors  cannot  be  challenged  after  they  have  been  sworn  does  not 
deprive  person  accused  after  grand  jury  is  impaneled  of  equal  protection 
of  law  because  person  accused  prior  thereto  has  right  of  challenge; 
Tazoo  etc.  B.  B.  Co.  v.  Jackson  Vinegar  Co.,  226  U.  S.  220,  57  L.  Ed,  195, 
33  Sup.  Ct.  40,  upholding  Mississippi  statute  (Laws  1908,  c.  196,  p.  205) 
imposing  penalty  on  carriers  for  failure  to  settle,  within  specified  time, 
claims  for  loss  or  damage  to  shipment  of  freight,  as  against  objection 
of  railway  that  statute  penalizes  failure  to  accede  to  extravagant 
claims;  Sexton  v.  Newark  District  Telegraph  Co.,  84  N.  J.  L.  96,  86  Atl. 
465,  3  N.  C.  C.  A.  577,  upholding  Employers*  liabiUty  Act  of  1911,  §  2, 
providing  for  compensation  r^ardless  of  negligence  of  employer,  where 
injury  or  death  ia  result  of  accident  in  course  of  employment,  and 
neither  party  has  elected  to  operate  under  section. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Aim.  Oaa.  175. 

207  U.  S.  73-79.  52  li.  Ed.  108,  28  Sop.  Ot.  28.  SEABOAED  AIE  IINE  BT. 
00.  ▼.  SEEOEBS. 

Statute  which  imts  in  one  class  all  persons  engaged  in  business  of 
special  and  puWc  character  and  requires  of  them  performance  of  duty 
which  they  can  do  better  and  more  quickly  than  others,  imposing  penalty 
for  failure  to  perform  such  duty  within  reasonable  time,  cannot  be  adjudged 
void  as  arbitrary  dasstflcatlon. 
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Approved  in  Supreme  Ruling  of  the  F.  M.  C.  v.  Snyder,  227  U.  S.  502, 
57  L.  Ed.  614,  33  Sup.  Ct.  292,  upholding  statnte  of  Tennessee  imposing 
on  insurance  companies  additional  liability  not  exceeding  specified  per- 
centage for  refusal  to  pay  claim  on  policy  within  specified  time  after 
demand,  where  refusal  was  not  in  good  faith ;  Atlantic  Coast  Line  R.  R. 
Co.  V.  Riverside  Mills,  219  U.  S.  207,  81  L.  R.  A.  (N.  S.)  7,  55  L.  Ed. 
182,  31  Sup.  Ct.  164,  upholdinar  Carmack  Amendment  of  1906  making 
initial  carrier  liable  for  loss  or  damage  to  interstate  shipment  upon  their 
own  lines  or  those  of  connecting  carrier,  notwithstanding  contract  of 
exemption  in  bill  of  lading;  Denver  etc.  R.  Co.  v.  Baer  Bros.  Mercantile 
Co.,  209  Fed.  581,  126  C.  C.  A.  399,  upholding  provision  of  section  16 
of  Interstate  Commerce  Act  of  1887,  as  ajnended  in  1906,  allowing  rea- 
sonable attorney's  fee  in  action  to  recover  award  of  damages  by  com- 
mission; The  Michigan  Telephone  Tax  Cases,  186  Fed.  639,  upholding 
Public  Acts  of  Michigan,  1909,  No.  49,  taxing  telegraph  and  telephone 
companies  on  ad  valorem  basis,  and  exempting  companies  whose  gross 
receipts  for  year  were  less  than  five  hundred  dollars;  Riveraide  Mills  v. 
Atlantic  Coast  Line  R.  Co.,  168  Fed.  993,  holding  provision  of  Hepburn 
Act  of  1906,  §  8,  amending  act  to  regulate  commerce  of  1887,  allowing 
reasonable  attorney's  fees  in  action  for  loss  of  goods  against  carrier  re- 
ceiving interstate  shipment,  is  applicable  in  action  for  loss  against  con- 
necting carrier;  Ivy  v.  Western  Union  Tel.  Co.,  165  Fed.  373,  374,  375, 
upholding  Arkansas  act  of  1903  declaring  telegraph  companies  liable  in 
damages  for  mental  anguish,  in  absence  of  bodily  injury  or  pecuniary 
loss,  for  negligence  in  receiving,  transmitting,  or  delivering  messages; 
Engebretsen  v.  Gay,  158  Cal.  33,  28  L.  R.  A.  (N.  8.)  1062.  109  Pac.  882, 
upholding  act  of  1885,  as  amended  in  1889,  allowing  recovery  of  costs 
and  attorney's  fee  in  foreclosure  of  street  assessment;  Atlantic  Coast 
Line  R.  Co.  v.  Coachman,  59  Fla.  140,  142,  20  Ann.  Oa«.  1047,  52  South. 
381,  upholding  provision  of  Acts  of  1907,  c.  5618,  imposing  penalty  of 
fifty  per  cent  interest  on  claim  for  freight  or  express  lost  or  damaged  by 
common  carrier,  for  failure  to  pay  claim  within  specified  time  of  its 
presentation;  State  v.  Atlantic  Coast  Line  R.  Co.,  56  Fla.  660,  667,  32 
L.  R.  A.  (N.  8.)  639,  47  South.  983,  986,  upholding  Gen.  Stats.  1906, 
§  2908,  imposing  penalty  upon  carrier  for  violation  of  rate  schedules  or 
rules  of  railroad  commission  and  demurrage  rule  8  of  commission,  but 
holding  penalty  was  imposed  in  this  case  for  acts  which  were  not  penal 
violations  of  statute  or  of  rule ;  Seaboard  Air  Line  Ry.  v.  Simon,  56  Fla. 
554,  557,  16  Ann.  Gas.  1234,  20  L.  R.  A.  (N.  8.)  126,  47  South.  1004, 
1005,  holding  Acts  of  1905,  c.  5424,  p.  104,  allowing  claimant  twenty-five 
per  cent  interest  on  unpaid  claim  against  railroads,  not  applying  to 
other  carriers  is  void  as  unreasonable  classification;  Southern  Ry.  Co.  v. 
Lowe,  139  Ga.  364,  77  S.  E.  45,  upholding  provision  of  Civ.  Code  1910, 
§  2778,  imposing  penalty  on  carrier  for  failure  to  pay  claims  for  loss  or 
damage  to  property  or  overcharge  for  freight  within  specified  time; 
Yazoo  etc.  R.  Co.  v.  Greenwood  Grocery  Co.,  96  Miss.  417,  51  South.  453, 
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u|)1ioldin^  Te(ii»roc-al  deinurragfe  or  delayage  rule  of  State  railroad  com- 
iniBsion  imposing  upon  carrier  oliarge  for  delay  in  delivery  of  interstate 
shipment;  State  v.  Missouri  Pac.  R.  Co.,  242  Mo.  362,  147  S.  W.  124, 
holding  provision  of  Laws  1911,  p.  150,  requiring  corporations  to  pay 
wages  of  specified  employees  as  often  as  semi-monthly,  and  imposing 
penalty  for  its  violation,  is  not  denial  of  equal  protection  of  law; 
Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  325,  42  L.  R.  A.  (N.  S.)  984,  118 
Pac.  368,  upholding  Territorial  Act  of  1905  imposing  on  railroads  pen- 
alty of  one  dollar  per  day  for  failure  to  furnish  cars  within  four  days 
of  demand,  but  excusing  company  in  case  of  fire,  washouts,  strikes,  and 
other  unavoidable  causes;  Du  Pre  v.  Columbia  etc.  R:  Co.,  98  S.  C.  473,  79 
S.  E.  311,  holding  Carmack  Amendment  of  1906  imposing  liability  for 
damage  to  interstate  shipment  on  initial  carrier,  does  not  deprive  con- 
signee of  right  to  recover  from  terminal  carrier  of  interstate  shipment 
penalty  provided  by  Act  of  1910  (Civ.  Code  1912,  §  2572)  for  failure  to 
pay  damages  or  to  inform  consignee  by  which  earner  damage  was 
caused;  Vamville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98  S.  C.  78, 
79  S.  E.  705,  holding  Civ.  Code  1912,  §  2573,  requiring  can-ier  to  pay 
olaims  for  overcharges  of  freight  or  for  loss  or  damage  to  propci-ty  in 
its  possession  within  specified  time,  and  imposing  penalty  for  its  viola- 
tion, is  not  in  conflict  with  Carmack  Amendment  of  1906;  Jensen  v. 
South  DakoU  Cent.  Ry.  Co.,  25  S.  D.  511,  Ann.  Gas.  19120,  700,  85 
L.  B.  A.  (N.  8.)  1015,  127  N.  W.  652,  upholding  Session  Laws  1907, 
chaps.  2,  5,  218,  imposing  double  liability  on  railroads  for  damage  by  fire 
set  out  by  its  locomotives  and  for  stock  killed  on  tracks  for  want  of 
proper  fences  or  cattle-guards,  regardless  of  n^ligence. 

Distinguished  in  St.  Louis  etc.  Ry.  Co.  v.  Pritchard,  97  Aik.  102,  Ann. 
Oas.  19120,  1175,  32  L.  &.  A.  (N.  S.)  179,  133  S.  W.  177,  holding  act 
of  1909  imposing  county  tax  of  three  per  cent  on  amount  of  every  judg- 
ment rendered  by  jury  in  court  of  record  is  void  as  imposing  tax  on 
judgment  debtor  and  denying  equal  protection  of  law  to  one  party'  in 
litigation;  Central  Glass  Co.  v.  Niagara  Fire  Ins.  Co.,  131  La.  520,  59 
South.  975,  holding  Acts  1908,  No.  168,  §  3,  imposing  penalty  for  failure 
to  pay  amount  due  on  fire  insurance  policy  within  specified  time  after 
proof  of  loss,  does  not  apply  to  policies  issued  before  law  became 
operative. 

Statute  of  Soutli  Oarolina  of  1908  Imposing  penaltj  on  carrier  fox  fail- 
ure to  adjust  claims  for  loss  of  or  damage  to  ihipments  of  freight  witbln 
specified  time  is  Tslid  aa  to  intrastate  shipment. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S.  651,  58  L.  Ed. 
1138,  34  Sup.  Ct.  678,  upholding  Texas  statute  of  1909  imposing  attor- 
ney's fee  on  defeated  defendant  in  certain  classes  of  cases;  Kansas 
City  Southern  Ry.  Co.  v.  Anderson,  233  U.  S.  328,  329,  330,  58  L.  Ed. 
984,  985,  34  Sup.  Ct.  599,  upholding  Arkansas  statute  (Laws  1907,  act 
61)  imposing  double  damages  and  attorney's  fees  on  railroads  for  fail- 
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ure  to  pay  owners  for  stock  killed  within  specified  time  from  notice, 
where  prior  demand  is  fully  established  in  suit  following  refusal  to  pay ; 
Mobile  etc.  R.  Co.  v.  Brandon,  98  Miss.  467,  42  L.  B.  A.  (N.  S.)  106, 
53  South.  958,  and  Yazoo  etc.  R.  R.  Co.  v.  Jackson  Vinegar  Co.,  226 
U.  S.  219,  57  L.  Ed.  194»  33  Sup.  Ct.  40,  both  upholding  Mississippi  stat- 
ute (Laws  1908,  c.  196,  p.  205)  imposing  penalty  on  carriers  for  failure 
to  settle  claims  for  loss  or  damage  to  shipments  of  freight  within  speci- 
fied time,  as  applied  to  intrastate  shipment;  Atlantic  Coast  Line  R.  R. 
Co.  V.  Maeursky,  216  U.  S.  132,  54  L.  Ed.  417,  30  Sup.  Ct.  378,  upholding 
statute  of  South  Carolina,  1903,  imposing  penalty  on  carrier  for  failure 
to  settle  claims  for  loss  or  damage  within  specified  time  after  arrival 
of  shipment  or  part  thereof  at  destination,  or  after  lapse  of  reasonable 
time  for  arrival;  St.  Louis  etc.  Ry.  Co.  v.  Wynne,  90  Ark.  541,  17  Ann. 
Gas.  631,  119  S.  W.  1128,  upholding  Act  of  1907  imposing  double  dam- 
ages and  attorney's  fee  on  railroads  for  failure  to  pay  owners  for  stock 
killed  within  specified  time  after  notice  to  company;  Arkansas  Ins.  Co. 
V.  McManus,'  86  Ark.  124,  110  S.  W.  800,  upholding  statute  of  1905  im- 
posing penalty  of  specified  per  cent  and  reasonable  attorney's  fee  on  in- 
surrer  for  failure  to  pay  loss  within  specified  time  after  demand;  Sea.- 
board  etc.  Railway  y.  Robinson,  68  Fla.  410,  67  South.  139,  upholding 
provision  of  Gen.  Stats.,  1906,  §  2868,  imposing  double  damages  and 
attorney's  fees  for  failure  of  railroad  to  pay  for  livestock  killed  by 
train  within  specified  time  of  presentation  of  claim,  where  verdict  is 
rendered  for  amount  demanded;  Riskin  v.  Great  Northern  Ry.  Co.,  126 
Minn.  140,  Ann.  Oaa.  1915D,  828,  147  N.  W.  961,  upholding  Gen.  Stats., 
1913,  §  4314  et  seq.,  imposing  penalty  on  earner  for  failure  to  settle 
claim  within  specified  time;  State  ex  rel.  Spajdks  v.  State  Bank  etc.  Co., 
31  Nev.  471, 103  Pac.  410,  upholding  act  of  1907  creating  board  of  bank 
commissioners,  providing  for  bank  examiner,  and  providing  penalties  for 
violations  of  act;  Efland  v.  Southern  Ry.  Co.,  146  N.  C.  146,  59  S.  E.  359, 
upholding  Revisal  1905,  c.  61,  prohibiting  carrier  from  charging  more 
than  published  rates,  and  imposing  penalty  for  failure  to  return  over- 
charge within  specified  time  after  demand;  Huguelet  v.  Warfield,  84 
S.  C.  90,  65  S.  E.  986,  holding  act  of  1903  imposing  penalty  on  carrier 
failing  to  pay  claim  for  loss  or  damage  to  freight  within  specified  time 
applies  to  receiver  of  railroad  appointed  by  Federal  court;  Coal  &  Coke 
Ry.  Co.  V.  Conley,  67  W.  Va.  183,  67  S.  E.  637,  upholding  chapter  41  of 
Act  of  1907  establishing  two-cent  passenger  rate  for  railroads  more  than 
fifty  miles  in  length. 

Distinguished  in  St.  Louis  etc.  Ry.  Co.  ▼.  Wynne,  224  U.  8.  360,  42 
L.  R.  A.  (N.  8.)  102,  56  L.  Ed.  801,  32  Sup.  Ct.  493,  Arkansas  sUtute 
(Laws  1907,  Act  61)  imposing  double  damages  and  attorney's  fees  on 
railroads  for  failure  to  pay  owners  of  stock  killed  within  specified  time 
after  notice,  where  amount  claimed  is  in  excess  of  amount  plaintiff  is 
entitled  to  recover;  Stupeck  v.  Union  Pac.  R.  Co.,  200  Fed.  192,  holding 
Colo.  Rev.  Stats.,  §§  5513,  5514,  imposing  penalty  on  railroad  for  failure 
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to  settle  claims  for  OTercharg«;  loss,  or  damage  within  specified  time, 
does  not  authorize  recovery  of  penalty,  where  claim  was  largely  in 
excess  of  amount  subsequently  recovered. 

Validity  of  statute  imposing  penalty  on  carrier  of  goods  or  livestock 

for  failure  to  pay  claim  within  certain  time.    Note,  20  Ann.  Oaa. 

1057. 

State  imposition  of  penalty  for  carrier's  failure  to  settle  claims  as 
interference  with  interstate  commerce.  Note,  16  L.  R.  A.  (N.  S.) 
98S. 

Const  miction  of  statutes  rendering  railroad  companies  liable  for 
failure  of  railroad  to  pay  claim.  .Note,  42  L.  R.  A.  (N.  S.)  104, 
106,  107. 

Where  shipment  is  wholly  intrastate  it  is  wmecessary  to  determine 
validity  of  statute  as  applied  to  interstate  shipment. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S.  648,  58  L.  Ed. 
1137,  34  Sup.  Ct.  678,  upholding  Texas  statute  of  1909  imposing  attor- 
ney 's  fee  on  defeated  defendant  in  eeortain  classes  of  cases. 

Construction  of  statutes  rendering  railroad  companies  liable  for 
injuries  to  persons  or  propejrty  occasioned  by  the  running  of 
trains.    Note,  10  N.  C.  0.  A.  705. 

207  U.  8.  79-^8,  62  K  Ed.  Ill,  28  Sup.  Ot.  26,  INTERSTATE  C0N80L. 
STREET  B.  B.  OO.  V.  BCASSAOHUSETTS. 

Edncation  is  one  of  pniposes  for  which  police  power  may  he  exercised. 
Approved  in  Chicago  etc.  Ry.  Co.  v.  Ketchum,  212  Fed.  990,  act  of 
Iowa  Gen.  Assem.,  1913,  c.  165,  requiring  railroads  to  seU  round>tnp 
tickets  from  points  in  State  to  point  within  State  at  which  State  fair  is 
held  at  reduced  rate,  is  void;  Commonwealth  v.  Boston  etc.  Ry.  Co.,  212 
Mass.  83^  98  N.  E.  1076,  upholding  Stats.  1910,  c.  567,  requiring  street 
railways  to  transport  pupils  of  public  day  or  evening  schools  or  indus- 
trial day  or  evening  schools,  op:  private  schools,  at  half  fare;  State  ex 
rel.  Simpson  v.  Chicago  etc.  Ry.  Co.,  118  Minn.  386,  Ann.  Cas.  1913E, 
494,  41  L.  IL  A.  (N.  S.)  524, 137  N.  W.  4,  upholding  provision  of  Revised 
Laws  (Supp.  1909,  §  §2007-32,  2007-33)  establishing  lower  passenger 
rates  within  State  for  members  of  State  militia  traveling  under  ordeirs 
in  discharge  of  military  duties. 

Street  railway  taking  charter  expressly  subject  to  duties  and  restriction 
set  forth  in  general  laws  relating  to  such  corporations  cannot  complain  of 
statute  in  effect  prior  to  its  incorporation  requiring  street  railways  to  trans- 
port school  children  at  half  price. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co.,  237 
U.  S.  303,  59  L.  Ed.  966,  35  Sup.  Ct.  598,  holding  suit  by  telegraph  com- 
pany to  exercise  power  of  eminent  domain,  is  based  on  Louisiana  statute 
and  not  upon  act  of  Congress  of  1866,  though  State  law  attaches  condition 
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that  only  Federal  legislation  can  fulfill,  and  Federal  Suiii-enie  Court  has 
no  juiisdiction  under  Judicial  Code,  §  24,  to  review  judgment  o£  Circuit 
Court  of  Appeals;  Winthrop  v.  Fellows,  230  Fed.  704,  corporation 
organized  under  State  law,  its  stockholders  and  others  claiming  under  it 
by  right  of  representation,  are  estopped  from  attacking  validity  of  act 
incorporating  it;  San  Francisco-Oakland  Terminal  Rys.  v.  Alameda,  226 
Fed.  892,  holding  California  statute  of  1897,  which  is  charter  of 
Alameda,  authorizing  council  to  regulate  street  railway'  fares  docs  not 
give  city  ri^ht  to  fix  rates  by  inviolable  contract  precluding  subsequent 
reductions;  Murphy  v.  Worcester  Consol.  St.  Ry.  Co..  199  Mass.  285,  85 
N.  E.  509,  holding  under  act  of  1882  municipal  officers  granting  location 
to  street  railway  may  impose  restrictions  as  to  fares  which  are  not 
unlawful  in  themselves,  and  railway  cannot  question  validity  of  such 
restrictions,  where  grant  was  made  prior  to  1898  when  right  to  impose 
restrictions  was  withdrawn;  State  v.  Boston  &  M.  R.  R.  Co.,  75  N.  H. 
335,  74  Atl.  546,  railroad  exercising  privilege  of  consolidation  under  acts 
of  1883  and  1889,  re-enacted  in  Pub.  Stats.  1891,  c.  156,  providing  rates 
over  leased  lines  shall  not  be  increased  above  rates  in  existence  on 
certain  date,  cannot  question  validity  of  statute  on  ground  that  it  pro- 
hibits increase  in  interstate  rates;  State  v.  Sutton,  83  N.  J.  L.  48,  50, 
84,  Atl.  1058,  1059,  upholding  act  of  1912  requiring  street  railways  to 
grant  free  transportation  to  police  officers;  dissenting  opinion  in  Con- 
tinental Wall  Paper  Co.  v.  Louis  Voight  &  Sons  Co.,  212  U.  S.  269,  53 
L.  Ed.  508,  29  Sup.  Ct.  280,  majority  holding  vendee  purchasing  goods 
from  illegal  combination  in  pursuance  of  illegal  agi*eement  may  plead 
illegality  as  defense  in  action  to  recover  price  of  goods. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
601,  Aim.  Gas.  1916A,  1,  59  L.  Ed.  744,  35  Sup.  Ct.  429,  holding  North 
Dakota  statute  (Laws  1907,  c.  51)  establishing  maximum  intrastate  rates 
on  coal,  void  as  requiring  carrier  to  transport  commodity  at  loss  or  for 
merely  nominal  compensation. 

Validity  of  statutes  requiring  railroad  to  carry  certain  classes  of 
persons  at  reduced  rates.    Note,  Ann.  Gas.  1912G,  841. 

Power  to  require  carriers  to  reduce  rates  to  classes  of  persons. 
Note,  11  L.  R.  A.  (N.  S.)  973. 

Gonstitutional  rights  like  otiLen  are  matters  of  degree;  and  constltu- 
tLonal  provisions  for  protection  of  property  are  not  to  be  poahad  to  logical 
extreme,  but  most  be  taken  to  permit  infliction  of  fractional  and  lela- 
tiyely  small  losses  without  compensation,  for  At  least  some  pnrposes  of 
wholesome  legislation. 

Approved  in  Mackay  v.  Uinta  Development  Co.,  219  Fed.  119,  1^^ 
C.  C.  A.  18,  holding  under  act  of  1885  prohibiting  obstruction  of  free 
transit  through  public  lands,  owner  of  railroad  grant  lands  comprising 
odd-numbered  sections,  while  alternate  sections  are  public  lands,  cannot 
by  warning  notice  deprive  stock  owner  of  right  to  cross  public  lands 
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with  sheep;  dissenting  opinion  in  Dickinson  v.  United  States,  159  Fed. 
813,  86  C.  C.  A.  625,  majority  holding  that  while  accused  person  may 
waive  disqualification  of  juxors,  such  person  cannot  waive  right  of  trial 
by  jury  of  twelve  by  consenting  to  proceed  with  jury  of  ten  after  two 
had  been  excused;  dissenting  opinion  in  Pennsylvania  R.  Co.  v.  Phila- 
delphia County,  220  Pa.  122,  15  L.  B.  A.  (N.  8.)  108,  68  Atl.  686,  enjoin- 
ing enforcement  of  act  of  1907  regulating  passenger  rates,  where  act 
does  injustice  to  corporatoi'S  by  reducing  returns  to  point  which  is 
unremunerative. 

That  statute  goes  to  verge  of  constitutional  power  is  not  enough,  but 
Gonrt  must  be  able  to  see  clearly  tliat  it  goes  beyond  that  power,  and  in 
case  of  real  doubt  statute  must  be  sustained. 

Approved  in  Smeltzer  v.  St.  Louis  etc.  R.  Co*.,  158  Fed.  652,  upholding 
provision  of  Hepburn  Act  of  1906,  §  7,  making  initial  carrier  liable  for 
loss  or  damage  to  property  in  interstate  shipment  occurring  on  its  own 
line  or  that  of  conneeting  canier,  r^^rdless  of  exemptions  from  such 
liability  in  bill  of  lading;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157 
Fed.  586,  upholding  Acts  of  Arkansas  1907,  p.  388,  declaring  dealings  in 
futures  on  mai^pns  gambling  and  prohibiting  them  within  State. 

207  U.  8.  89-02,  52  U  Ed.  116,  28  8ap.  Ot.  32,  CHAPMAN  v.  BOWEN. 

Olanse  3  of  Oeneral  Order  36^  requiring  findings  of  facts  and  conclu- 
sions of  law  by  court  from  wbicb.  appeal  lies  to  Supreme  Court  of  United 
States  must  be  complied  with  and  omission  cannot  be  supplied  by  refer- 
ence to  opinion. 

Approved  in  Washington  v.  Teamey,  197  Fed.  307,  117  C.  C.  A,  53, 
holding  findings  I'equired  by  clause  3  of  General  Order  in  Bankruptcy 
36,  will  only  be  made  upon  request  and  such  request  should  be  made  at 
time  of  argument ;  J.  W.  Calnan  Co.  v.  Doherty,  224  U.  S.  147,  56  L.  Ed. 
703,  32  Sup.  Ct.  460,  dismissing  appeal  where  prei-equisites  for  appeal  to 
Supreme  Court  required  by  Bankruptcy  Act,  §  25b~l,  do  not  exist,  and 
Circuit  Court  of  Appeals  did  not  make  findings  of  fact  and  conolusions 
of  law  required  by  clause  3  of  General  Order  36. 

Decision  of  Federal  District  Court  resting  on  principles  of  general  law 
broad  enough  to  sustain  it  without  reference  to  provisions  of  Bankruptcy 
Act,  is  not  reviewable  by  Federal  Supreme  Court  on  appeal. 

Approved  in  Central  Trust  Co.  v.  Chicago  Auditorium  Assoc,  240 
U.  S.  588,  60  L.  Ed.  814,  36  Sup.  Ct.  414,  dismissing  cross-appeal  taken 
under  section  25b-l  of  Bankruptcy  Act  from  decision  of  Circuit  Court 
of  Appeals  that  claim  against  bankrupt's  estate  for  damages  resulting: 
from  anticipatory  breach  of  executory  contract,  while  provable  as  debt, 
could  not  be  allowed  because  contract  reserving  option  to  cancel  it  on 
six  months'  notice  was  mutually  obligatory  for  that  term  only,  as  not 
involving  Federal  question  within  Judicial  Code,  §  237;  Blake  v.  William 
Openhym  &  Sons,  216  U.  S.  328,  54  L.  Ed.  501,  30  Sup.  Ct.  309,  appeal 
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does  not  lie  from  decision  of  Circuit  Court  of  Appeals  that  vendor  had 
.ri^ht  to  rescind  sale  of  goods  to  bankrupt  for  fraud  and  that  rescission 
was  seasonably  made,  which  involves  no  provision  of  Bankruptcy  Act. 

Distinguished  in  Coder  v.  Arts,  213  U.  S.  238, 16  Ann.  Olui.  1008,  58  L.  Bd. 
779,  29  Sup.  Ct.  436,  creditor  recognizing  title  and  possession  of  trustee 
in  bankruptcy  and  asserting  claim  against  bankrupt's  estate  with  lien  to 
secure  same,  thereby  institutes  proceeding  in  bankruptcy,  and  claim 
being  for  over  five  hundred  dollars  it  was  appealable  to  Circuit  Court  of 
Appeals  under  Bankruptcy  Act,  §  25a  (3),  and  appeal  lies  to  Supreme 
Court  under  Bankruptcy  Act,  §  25b,  as  claim  exceeded  two  thousand 
dollars,  and  with  question  of  validity  of  lien,  involved  construction  of 
Bankruptcy  Act  within  Rev.  Stats.,  §  709. 

Appellate  jurisdiction  of  Federal  Supreme  Court  in  bankruptcy 
proceedings.    Note,  16  Ann.  Oa«.  1016,  1017. 

Miscellaneous.  Cited  in  S3ninott  v.  Tombstone  Consol.  Mines  Co., 
234  U.  S.  749,  68  L.  Ed.  1575,  34  Sup.  Ct.  674,  Bray  v.  United  States 
Fidelity  etc.  Co.,  239  U.  S.  628, 60  L.  Ed.  475,  86  Sup.  Ct.  164,  and  Savings 
Deposit  Bank  etc.  Co.  of  Elyria,  Ohio  v.  Loeser,  209  U.  S.  542,  52  L.  Ed. 
918,  28  Sup.  Ct.  760,  all  dismissing  for  want  of  jurisdiction;  Reynolds 
v.  New  York  Trust  Co.,  188  Fed.  613,  89  L.  R.  A.  (N.  S.)  391,  110 
C.  C.  A.  409,  where  conversion  was  by  firm  and  participation  of  partner 
is  not  proved  nor  that  his  estate  benefited  by  conversion,  separate  con- 
tract to  pay  debt  cannot  be  implied,  and  allowance  of  claim  against  his 
estate  was  error^ 

207  U.  S.  93-100,  52  L.  Ed.  118,  28  Bap.  Ot  SO,  LEATHE  V.  THOMAS. 

Where  record  discloses  other  and  adequate  grounds  for. decision.  Fed- 
eral Supreme  Court  does  not  commonly  inquire  whether  dedaion  upon  such 
grounds  was  or  was  not  correct,  or  reach  Federal  question  by  determining 
that  they  ought  not  to  have  been  held  to  warrant  result. 

Approved  in  Southern  Pacific  Co.  ▼.  Schuyler,  227  U.  S.  611,  48 
L.  R.  A.  (N.  S.)  901,  57  L.  Ed.  669,  33  Sup.  Ct.  277,  applying  rule  in 
action  against  carrier  for  death  of  railway  mail  clerk,  not  at  time  on 
duty,  in  which  carrier  claimed  benefit  of  provisions  of  Hepburn  Act  as 
to  free  transportation;  Gaar  etc.  Co.  v.  Shannon,  223  U.  S.  473,  66 
L.  Ed.  513,  32  Sup.  Ct.  236,  decision  of  State  court  dismissing  suit  to 
recover  franchise  tax  imposed  by  State  statute  alleged  to  contravene 
Federal  Constitution,  where  decision  rests  partly  on  ground  that  pay- 
ment of  tax  was  voluntary  is  not  reviewable  by  Federal  Supreme  Court ; 
Western  Union  Tel.  Co.  v.  Wilson,  213  U.  S.  53,  63  L.  Ed.  694,  29  Sup. 
Ct.  403,  denying  jurisdiction  under  Rev.  Stats.,  §  709,  to  review  decision 
of  State  court  in  action  for  failure  to  deliver  telegram  where  record  does 
not  show  Federal  question  was  involved,  except  in  plea  alleging  message 
was  transmitted  partly  through  another  State,  which  State  court  re- 
fused; Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  117,  53  L.  Ed.  434,  29 
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Sap.  Ct.  227,  dismissing  writ  of  error  to  review  decision  of  State  court 
affirming  order  appointing  receiver,  where  decision  is  based  not  only 
upon  Texas' Act  of  1907  alleged  to  contravene  Fourteenth  Amendment,  but 
upon  subdivision  3,  article  1465,  of  Saylee'  Civil  Statutes  for  Texas; 
Elder  v.  Wood,  208  U.  S.  233,  62  L.  Ed.  466,  28  Sup.  Ct.  263,  denying 
jurisdiction  under  Rev.  Stats.,  §  709,  to  review  decision  of  State  court 
that  tax  deed  was  prima  facie  evidence  of  sufKciency  of  notice  and  that 
possession  for  period  required  by  statute  of  limitations  gave  title,  with- 
out deciding  sufficiency  of  notice  in  Sunday  newspaper;  Arkansas  South- 
em  B.  R.  Co.  V.  German  Nat.  Bank,  207  U.  S.  275,  62  L.  Ed.  204,  28 
Sup.  Ct.  78,  holding  decision  of  State  court  in  action  for  failure  to  de- 
liver cotton  in  accordance  with  terms  of  bill  of  lading  was  based  on 
common  law,  not  upon  statute  alleged  to  contravene  Federal  Constitu- 
tion ;  and  Federal  Supreme  Court  has  no  jurisdiction  to  review. 

Miscellaneous.  Cited  in  First  National  Bank  v.  Kehnast,  241  U.  S. 
654,  60  L.  Ed.  1223,  36  Sup.  Ct.  724,  United  Railways  Co.  v.  St.  Louis, 
241  U.  S.  647,  60  L.  Ed.  1220,  36  Sup.  Ct.  560,  York  &  Whitney  Co.  v. 
New  York  etc.  R.  Co.,  239  U.  S.  631,  60  L.  Ed.  477,  36  Sup.  Ct.  166, 
Illinois  V.  Pittsburgh  etc.  Ry.  Co.,  235  U.  S.  690,  69  L.  Ed.  427,  35  Sup. 
Ct.  205,  Twin  Falls  Canal  Co.  v.  Idaho,  235  U.  S.  690,  69  L.  Ed.  427,  35 
Sup.  Ct.  205,  and  Quincy  etc.  R.  R.  Co.  v.  Shohoney,  223  U.  S.  705, 
56  L.  Ed.  621,  32  Sup.  Ct.  517,  all  dismissing  for  want  of  jurisdiction. 

207  U.  a  100-112,  52  Ii.  Ed.  121,  28  Sup.  Ot.  58,  ILLINOIB  EX  BEIk  Me- 
NICHOLS  ▼.  PEASE. 

Oourt  takes  Judicial  notice  of  facts  known  to  everyone  without  testi- 
mony of  witnesses  that  place  of  aUeged  crime  is  short  distance  from  Chicago 
and  within  one  hour  and  halTs  travel  from  that  place. 

Approved  in  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  S.  79, 
Ann.  Cas.  19120,  160,  56  L.  Ed.  378,  31  Sup.  Ct.  337,  holding  burden 
of  proving  classification  is  arbitrary  vests  on  person  assailing  validity 
of  statute,  and  upholding  statute  of  New  York  protecting  mineral 
springs;  Chicago  etc.  Ry.  Co.  v.  Moore,  166  Fed.  667,  28  L.  B.  A.  (K.  S.) 
962,  92  C.  C.  A.  357,  holding  in  action  for  injuries  from  falling  of  boom 
of  derrick,  jurors,  in  determining  whether  pin  or  key  was  sufficient  to 
withstand  strain  of  loading  rails,  are  not  expected  to  lay  aside  matters 
of  common  knowledge,  or  their  own  observation  or  experience. 

Warrant  of  arrest  in  interstate  extradition  proceeding  issaed  after  de- 
termination that  aUeged  criminal  is  fugitiTe  ftom  Justice — ^whether  such 
determination  is  based  upon  requisition  and  accompanying  papers  in  proper 
form,  or  after  original,*  independent  Inquiry— -will  he  regarded  as  making 
prima  fade  case  in  f ayor  of  demanding  State  unless  it  is  made  to  appear  in 
appropriate  proceeding  that  such  person  is  not  a  ftigitive  from  justiee. 

Approved  in  Marbles  v.  Creeoy,  215  U.  S.  68,  64  L.  Ed.  95,  30  Sup. 
Ct.  32,  applyii^  rule  and  denying  release  on  writ  of  habeas  corpus  of 
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person  held  for  extradition  from  Missouri  to  Mississippi  on  charge  of 
assault  with  intent  to  kill  under  Miss.  Code,  §  1043 ;  Bassing  v.  Cady, 

208  U.  S.  392,  18  Ann.  Gas.  906,  52  L.  £d.  543,  28  Sup.  Ct.  392,  holding 
person  charged  with  crime  leaving  State,  no  matter  for  what  reason 
or  under  what  belief,  is  fugitive  from  justice  within  meaning  of  Fed^al 
Constitution  and  laws ;  Reed  v.  United  States,  224  Fed.  381,  140  C.  C.  A. 
64,  holding  indictment  charging  accused  obtained  draft  on  Iowa  bank 
by  means  of  false  pretenses  and  with  intent  to  defraud  in  represent- 
ing that  he  was  owner  of  tract  of  land  free  from  encumbrances;  charges 
crime  within  section  5041,  Annotated  Code  of  Iowa  of  1897,  and  pre- 
sumption that  accused  found  in  another  State  was  not  fugitive  from 
justice  was  not  overcome  by  proof;  Ex  parte  Qraham,  216  Fed.  815, 
liolding  commission  of  acts  outside  of  State  intended  to  have  detri- 
mental effect  within  State,  does  not  constitute  person  apprehended  in 
another  State  fugitive  from  justice,  and  continuing  case  to  allow  proof 
that  accused  was  within  demanding  State  at  time  of  alleged  commission 
of  crime;  United  States  v.  Reddin,  193  Fed.  802,  holding  indictment 
charging  formation  of  conspiracy  on  December  1,  1906,  to  violate  Fed- 
eral laws  by  shipments  of  dynamite  or  nitroglycerine  in  interstate  com- 
merce, alleging  specific  shipments  in  1910  and  1911,  is  sufficient  to  war- 
rant removal  of  accused '  persons  as  co-conspirators,  although  they  did 
not  enter  conspiracy  in  1906;  Law  v.  State,  2  Ala.  App.  260,  261,  56 
South.  81,  denying  release  on  habeas  corpus  of  person  held  for  extradition 
to  another  State  in  absence  of  evidence  that  he  was  not  fugitive  from 
justice;  State  v.  Currie,  2  Ala.  App.  255,  56  South.  736,  refusing  to 
discharge  on  habeas  corpus  person  held  for  extradition  to  another  State, 
where  evidence  is  conflicting  on  question  of  whether  he  is  fugitive  from 
justice;  Worth  v.  Wheatley,  183  Ind.  606,  108  N.  E,  961,  holding  in 
liabeas  corpus  proceeding  by  person  arrested  for  extradition  to  another 
State,  where  it  is  conceded  that  accused  was  in  demanding  State  at  time 
of  commission  of  crime  and  in  Indiana  when  requisition  was  issued, 
motive  in  leaving  demanding  State  or  that  he  left  with  consent  of  au- 
thorities, is  immaterial;  Morrison  v.  Dwyer,  143  Iowa,  505,  121  N.  W. 
1065,  holding  Governor's  certificate  as  to  authenticity  of  complaints 
on  which  extradition  to  another  State  is  demanded  is  sufficient,  and 
denying  release  of  accused  on  habeas  corpus ;  Ex  parte  Duddy,  219  Mass. 
550,  107  N.  E.  364,  holding  sworn  affidavit  that  accused  committed  crime 
in  West  Virginia,  and  affidavit  of  prosecuting  attorney  that  he  was  fugi- 
tive from  justice,  made  prima  facie  case  that  accused  was  in  West 
Virginia  and  committed  crime  charged,  and  there  was  nothing  to  meet 
this  evidence;  Ex  parte  Walters,  106  Miss.  444,  64  South.  3,  holding 
evidence  insufficient  to  show  accused  held  for  (Extradition  was  not  in 
Louisiana  at  time  crime  was  committed  and  refusing  discharge  on  habeas 
corpus ;  Commonwealth  ex  rel.  Flower  v.  Superintendent  of  Philadelphia 
County  Prison,  220  Pa.  405,  21  L.  R.  A.  (N.  S.)  989,  69  Atl.  917,  deny- 
ing release  on  habeas  corpus  of  person  held  under  warrant  issued  b}' 
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Governor  for  extradition  to  New  York  on  chaise  of  jjrand  larceny; 
Ryan  v.  Rogers,  21  Wyo.  326,  336,  336,  337,  338,  340,  132  Pac.  100, 
103,  104, 105,  holding  in  habeas  corpus  proceeding  to  release  x>erson  held 
for  interstate  extradition,  evidence  is  insufficient  to  prove  that  such 
person  waa  not  identical  person  charged  with  crime,  or  that  he  w«s  not 
within  demanding  State  at  time  of  commission  of  crime;  dissenting 
opinion  in  Hyland  v.  Roehelle,  179  Ind.  695,  696,  100  N.  E.  851,  majority 
holding  under  Bums'  Ann.  Stats.  1908,  §  1893,  judge  of  city  court  ol* 
Indianapolis  has  jurisdiction  to  determine  identity  of  fugitive  from 
justice. 

Habeas  corpus  is  appropriate  proceeding  to  determine  whether  person 
held  under  extradition  warrant  is  fnglttve  from  justice. 

Approved  in  Ex  parte  Chung  Kin  Tow,  218  Fed.  186,  187,  holding 
question  of  identity  of  person  as  fugitive  from  justice  may  be  deter- 
mined in'  habeas  eori^us  proceeding;  Sprung  v.  Morton,  182  Fed.  334, 
holding  writ  of  liabeas  corpus  lies  to  determine  whether  person  held  for 
deportation  is  within  class  of  aliens  excluded  by  Immigration  Act  of 
1907;  Ex  parte  Shoemaker,  25  Cal.  App.  559,  144  Pac.  987,  releasing 
on  habeas  corpus  person  held  for  extradition  where  it  is  shown  such 
person  was  not  within  demanding  State  at  time  indictment  charges 
crime  was  committed. 

Review  by  courts  of  executive  action  in  interstate  extradition  pro- 
ceeding's.   Note,  13  Ann.  Oas.  931. 

Miscellaneous.  Cited  in  United  States  ex  rel.  Brown  v.  Cooke,  209 
Fed.  608,  126  C.  C.  A.  429,  court  in  determining  question  whether  fugi- 
tive from  justice  has  been  lawfully  demanded  cannot  in  habeas  corpus 
proceeding  take  into  consideration  question  whether  he  will  be  given  fair 
trial  in  demanding  State. 

2(y7  U.  fl.  113-120,  52  I*.  Ed.  127,  28  Sup.  Ot.  56,  KENT  ▼.  PORTO  BIOO. 

Wliere  jurisdiction  of  Supreme  Oonit  to  review  deeision  of  territorial 
court  depends  upon  Federal   question,  mere  assertion  of  frlYolons  Federal 

right  does  not  give  court  Jurisdiction. 

"I 

Approved  in  Municipality  of  Ponce  v.  Roman  Catholic  Apostolic 
Church  in  Porto  Rico,  210  U.  S.  306,  52  L.  EcL  1073,  28  Sup.  Ct.  737, 
upholding  act  of  Porto  Rico  1904  conferring  original  jurisdiction  on 
Supreme  Court  of  Porto  Rico  for  trial  and  adjudication  of  property 
claimed  by  Roman  Catholic  Church  in  Porto  Rico. 

207  U.  8.    120-127,  52    L.  Ed.  130,  28    Sup.    Ot.  53,  TATIiOB  ▼.  UKITED 
STATES. 

Section  18  of  Immigration  Act  of  1903  does  not  apply  to  ordinary  case 
of  sailor  deserting  while  on  shore  leave. 

Approved  in  United  States  v.  International  Mercantile  Marine,  219 
Fed.  329, 330,  denying  recovery  of  head  tax  under  act  of  1907  from  steam- 
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ship  company  on  thirteen  alien  seamen  brot^ht  on  voyage  from  foreign 
port  to  New  York,  where  all  but  two  signed  articles  for  return  voyage 
and  all  were  ''bona  fide  seamen"  within  rule  1  of  immigration  depart- 
ment ;  United  States  v.  Ah  Fook,  183  Fed.  36,  105  C.  C.  A.  325,  holding 
bail  bond  given  by  Chinese  seamen  on  being  arrested  for  violating  cus- 
toms revenue  was  valid  under  rule  32  of  Department  of  Commerce  and 
Labor;  United  States  v.  International  etc.  Marine  Co.,  171  Fed.  841,  96 
C.  C.  A.  420,  holding  master  of  vessel  is  not  subject  to  head  tax,  under 
Act  1907,  §  1,  for  alien  seaman  deserting  upon  reaching  x)ort  in  United 
States,  in  absence  of  evidence  that  officers  of  vessel  knew  of  seaman's 
intention  to  desert;  Niven  v.  United  States,  169  Fed.  784,  95  C.  C.  A. 
248,  holding  Act  1903,  c.  1012,  §  18,  prohibiting  master  of  vessel  from 
permitting  alien  to  land,  does  not  apply  to  sick  seamen  landed  and 
placed  in  hospital,  who  were  unable  to  return  witfi  vessel  to  home 
port;  Frank  Waterhouse  &  Co.  v.  United  States,  159  Fed.  S79,  87 
C.  C.  A.  56,  master  of  vessel  is  not  liable  under  Act  1903,  c.  1012,  §  18, 
for  unlawful  landing  of  alien,  where  there  was  no  evidence  that  anyone 
connected  with  vessel  connived  at  desertion;  dissenting  opinion  in 
United  States  v.  Atlantic  Transport  Co.,  188  Fed.  45,  110  C.  C.  A.  420, 
majority  holding  under  Act  1907,  c.  1134,  §  1,  aliens  signing  ship's 
articles  for  voyage  to  United  States  port,  but  not  for  return  voyage, 
are  subject  to  head  tax;  United  States  v.  Rout,  170  Fed.  203,  arguendo. 
Distinguished  in  Lapina  v.  Williams,  232  U.  S.  87,  93,  58  !«.  Ed.  518, 
520,  34  Sup.  Ct.  196,  holding  provisions  of  act  of  1907  relating:  to 
deportation  of  aliens,  applies  to  alien  residing  in  country  for  three  years 
and  seeking  re-entry  after  temporary  absence;  Ex  parte  Hoffman,  179 
Fed.  841,  103  C.  C.  A.  327,  holding  alien  woman  residing  in  United 
States  from  1897  or  1898  to  1908,  and  practicing  prostitution,  return- 
ing to  Russia  temporarily,  may  be  excluded  within  three  years  of  her 
return  to  United  States;  Ex  parte  Petterson,  166  Fed.  542,  holding 
alien  practicing  prostitution  may  be  deported  upon  re-entr>'  after  tem- 
porary absence,  even  if  she  had  acquired  domicile  in  United  States 
before  leaving. 

Phrase  of  section  8  of  Act  of  1908  '^bringing  an  alien  to  the  United 
States,"  means  transporting  with  intent  to  leave  in  United  States,  not 
transporting  with  intent  to  carry  back  as  incident  to  employment  on  instru- 
ment of  transport. 

Approved  in  Scharrenbeig  v.  Dollar  S.  S.  Co.,  229  Fed.  973,  144 
C.  C.  A.  '252,  bringing  of  aliens  from  China  under  contract  to  join  crew 
of  merchant  vessel  flying  flag  of  United  States  is  not  violation  of 
Imniigrration  Act  1907,  §  4,  prohibiting  immigration  of  contract  laborers ; 
United  States  v.  Innes,  218  Fed.  706,  holding  Chinese  Exclusion  Act  of 
1888,  §  9,  does  not  prohibit  bringing  of  Chinese  to  United  States  as 
vessel's  crew,  nor  does  it  prohibit  master  of  vessel  from  allowing  mem- 
bers of  crew  shore  leave;  United  States  v.  Jamieson,  185  Fed.  168, 
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holding  indictment  under  Chinese  Exclusion  Act  of  1888,  §  9,  charging 
master  of  vessel  with  bringing  Chinese  laborer  into  United  States  with- 
out alleging  intent  to  leave  such  person  in  United  States,  is  insuffi- 
cient; United  States  v.  Tiffany  &  Co.,  160  Fed.  411,  87  C.  C.  A.  360, 
holding  statue  of  bronze  and  ivory  produced  by  '^cire  perdue"  process 
of  casting  metal  and  having  sculptor  go  over  it  by  hand  is  within 
Tariff  Act  of  1897,  c.  11,  §  1,  schedule  N,  par.  454,  as  statuary  wrought 
by  hand  from  metal,  and  professional  production  of  sculptor;  United 
States  V.  Biggs,  157  Fed.  271,  holding  contract  by  applicant  for  entry 
of  public  land  under  Timber  and  Stone  Act  of  1878  a^  amended  in 
1892,  made  after  application  but  before  completion  of  entry,  under 
which  money  was  to  be  furnished  by  another  person  and  land  conveyed 
to  such  person  after  acquisition  of  title  is  not  criminal,  and  cannot  be 
made  basis  of  indictment  to  defraud  United  States  under  Rev.  Stats., 
§5440. 

Distinguished  in  United  States  ex  rel.  Bauder  v.  Uhl,  211  Fed.  631, 
128  C.  C.  A.  560,  where  alien  excluded  for  bringing  woman  into  United 
States  for  immoral  purposes  returns  and  is  admitted,  and  thereafter 
makes  business  trip  abroad,  he  may  be  deported  within  three  years  of 
his  return  from  such  trip;  Frick  v.  Lewis,  195  Fed.  698,  115  C.  C.  A. 
493,  holding  under  act  of  1907,  fact  that  alien  is  resident  and  had 
declared  intention  of  becoming  citizen,  and  left  coimtry  for  temporary 
purpose  is  immaterial,  and  alien  bringing  woman  into  United  States  for 
immoral  purpose  may  be  excluded  within  three  years  of  last  entry; 
United  States  v.  Crouch,  186  Fed.  909,  910,  911,  912,  holding  under 
Chinese  Exclusion  Acts  of  1888,  1892,  1893,  Chinese  seaman  belongs  to 
excluded  class  and  cannot  enter  United  States  except  by  giving  bond 
required  by  regulation  of  department  of  commerce  and  labor;  United 
States  V.  Graham,  164  Fed.  656,  indictment  charging  master  of  vessel 
with  permitting  Chinese  laborer  to  land  in  violation  of  Act  1888,  e.  1015, 
§  9,  averring  Chinese  was  not  landed  of  '^any  necessity"  sufficiently 
negatives  exceptions  in  section  10  of  act. 

Act  of  1907  Is  directed  to  Judgments  rendered  before  point  of  Jeopardy 
is  reached  and  does  not  violate  double  Jeopardy  provision  of  fifth  amend- 
ment, if  that  amendment  has  any  bearing,  and  Vnlted  Statee  may  be  allowed 
writ  of  error  to  District  Court  quashing  indictment  in  criminal  case. 

Approved  in  United  States  v.  Bitty,  208  U.  S.  400,  52  K  Ed.  646, 
28  Sup.  Ct.  396,  holding  Act  1907,  c.  2564,  34  Stat.  1246,  permitting 
United  States  to  prosecute  writ  of  error  directly  from  Supreme  Court 
to  District  or  Circuit  Courts  in  criminal  cases,  where  decisidn  sustain- 
ing demurrer  to  indictment  is  based  on  invalidity  or  construction  of 
statute,  is  not  void  because  accused  cannot  bring  case  directly  to  Su- 
preme court  if  demurrer  to  indictment  is  overruled. 

Constitutionality  of  statute  giving  State  right  to  apx>eal  in  crim- 
inal case.    Note,  L.  B.  A.  1916F,  1096. 
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Miscellaneous.  Cited  in  SehmoU  v.  United  States,  157  Fed.  1005,  85 
C.  C.  A.  679,  affirming  decision  in  154  Fed.  734,  in  which  Circuit  Court 
rcvei'sed  decision  of  board  of  United  States  general  appraisers  which 
had  reversed  assessment  of  duty  by  collector  of  customs  at  port  of 
New  York. 

207  U.  S.  127-142,  52  L.  Ed.  1S4,  28  Sup.  Ot.  47,  OENTRAI.  OF  OEOBOIA 
BY.  CO.  ▼.  WEIGHT. 

Assessment  of  tax  is  action  Judicial  in  its  nature,  requiring  opportunity 
to  be  heard,  and  Federal  Supreme  Court  as  final  arbiter  of  rights  secured 
by  Federal  Constitution  has  power  to  detMmine  for  itself  whether  assess- 
ment denies  taxpayer  due  process  of  law. 

Approved  in  Londoner  v.  Denver,  210  U.  S.  386,  52  L*  Ed.  1112,  28 
Sup.  Ct.  708,  holding  denial  by  city  council,  acting  as  board  of  equal* 
ization,  of  hearing  at  which  taxpayer  could  support  his  filed  objections 
by  argument  and  proof,  was  denial  of  due  process  required  hy  Four- 
teenth Amendment ;  Central  of  Geoi'gia  Ry.  v.  Gheorgia  R.  R.  Commis- 
sion, 215  Fed.  426,  holding  Civil  Code  1910  of  Geoigia,  sections  230, 
2633,  2641,  and  2653,  do  not  provide  for  notice  and  hearing  to  railroad 
before  entry  of  order  by  railroad  commission  changing  freight  classifi- 
cation so  as  to  reduce  intrastate  freight  rates;  Modem  Jjmxl  Co.  v. 
Police  Court  of  City  and  County  of  San  Francisco,  12  Cal.  App.  593, 
108  Pac.  61,  holding  sections  1408  and  1409  of  Penal  Code  in  so  far  as 
applicable  to  search-warrant  proceedings  are  void  for  failure  to  provide 
notice  of  time  for  hearing  to  person  from  whose  possession  property 
is  taken;  Webb  v.  Newsom,  138  Ga.  344,  345,  346,  75  S.  E,  107,  108, 
holding  remedy  is  by  equitable  petition  for  injunction  and  denying 
mandamus  to  compel  sheriff  to  accept  affidavit  of  ill^ality  to  execution 
by  controller-general  against  tax  collector  in  default  and  his  bondsmen, 
which  was  levied  on  property  of  bondsman  who  alleges  he  did  not 
sign  bond;  Shippen  Bros.  Lumber  Co.  v.  Elliott,  134  Ga.  702,  68  S.  E. 
510,  holding  provision  of  town  charter  authorizing  mayor  and  coanoii 
to  assess  or  raise  valuation-  of  unretumed  property  to  its  true  market 
value  without  affording  property  owner  hearing  ad  to  value  is  denial 
of  due  process  of  law;  State  v.  Western  Union  Tel.  Co.,  Ill  Minn.  29, 

124  N.  W.  382,  holding  Rev.  Laws  1905,  §§  1031-1034,  providing  system 
of  taxation  for  railroads  affords  adequate  notice  and  opportunity  to 
taxpayer  to  be  heard  and  does  not  deny  due  process  of  law ;  Long  Dock 
Co.  V.  State  Board  of  Assessors,  86  N.  J.  L.  600,  92  Atl.  442,  holding 
under  Railroad  Tax  Act,  taxpayer  may  call  members  of  State  board 
of  assessors  and  cross-examine  them  as  to  individual  knowledge  in 
regard  to  valuation  of  property,  but  not  as  to  method  by  which  board 
reached  its  result ;  dissenting  opinion  in  Talley  v.  Brown,  146  Iowa,  386, 

125  N.  W.  257,  majority  holding  under  Code,  §§  1362,  1354,  1357,  1366, 
1368,  1370-1372,  act  of  assessor  in  listing  or  omitting  property  is  not 
final  or  conclusive,  but  order  of  board  of  review,  unless  appealed  from, 
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is  final,  and  property  may  be  added  to  assessment-roll  on  motion  of 
board  or  complaint  of  officer  or  taxpayer,  regardless  of  how  it  was 
omitted. 

Distinguished  in  Carroll  v.  Wright,  131  Ga.  735,  747,  63  S.  E.  263, 
268,  upholding  act  of  1908  (Laws  1908,  p.  1112)  to  provide  revenue  for 
development  of  State  penitentiary  system  imposing  license  upon  per- 
sons, firms,  or  corporations  manufacturing  or  distributing  imitations  or 
substitutes  for  liquora. 

System  of  taxation  provided  by  Political  Code  of  Georgia,  sections  804, 
879,  as  construed  Ij  highest  State  court,  not  allowing  taxpayer  opportunity 
to  be  heard  as  to  valuation  of  property  withheld  ftom  return,  except  in 
contingency  of  bad  faith  of  taxing  officer,  and  without  regard  to  honesty 
of  taxpayer  in  omitting  property  ftom  return,  is  denial  of  due  process  of 
law. 

Approved  in  Coe  v.  Armour  Fertilizer  Works,  237  U.  S.  425,  59  L.  Ed. 
1032,  35  Sup.  Ct.  625,  holding  section  2677,  General  Statutes  of  Florida 
of  1906,  as  amended  in  1909,  allowing,  after  return  of  '*no  property" 
upon  execution  against  corporation,  execution  to  issue  against  stock- 
holder without  notice  to  him,  to  be  enforced  against  his  property  to 
extent  of  his  unpaid  subscription,  is  repugnant  to  due  process  clause 
of  Fourteenth  Amendment;  Jackson  Lumber  Co.  v.  McCrimmon,  164 
Fed.  761,  holding  Laws  of  Florida,  1907,  c.  5596,  §§22,  23,  providing 
for  assessment  of  property  for  not  more  than  three  years  previous, 
where  it  has  escaped  taxation,  and  providing  for  meeting  of  board  of 
county  commissioners  to  hear  complaints  on  specified  date,  of  which 
meeting  notice  is  given  by  publication,  does  not  deny  due  process  of 
law ;  Gaulden  v.  Wright,  140  Ga.  802,  79  S.  E.  1126,  holding  provisions 
of  Civ.  Code  1910,  §  1187,  relating  to  power  of  controller-general  to 
issue  execution  against  tax  collector  and  sureties  on  bonds  for  failure 
to  settle  accounts  in  terms  of  the  law  are  void;  State  v.  Western  etc. 
R.  Co.,  136  Ga.  627,  71  S.  E.  1059,  holding  defect  in  Georgia  statute 
relating  to  assessment  of  delinquent  taxpayer  without  opportunity  to 
be  heard  has  been  cured  by  amendment  of  1908;  People  ex  rel.  Edgar  v. 
National  Box  Co.,  248  111.  145,  93  N.  E.  779,  holding  Revenue  Act  (Hurd  's 
Rev.  Stats.  1909,  c.  120),  §§  276-278,  providing  for  assessment  of  prop- 
erty omitted  from  taxation  provides  for  notice  before  assessment  and 
is  not  void  as  denying  due  process  of  law;  United  States  Fidelity  etc. 
Co.  v.  Board  of  Assessors,  122  La.  141,  47  South.  443,  canceling  assess- 
ment of  taxpayer  assessed  for  money  in  possession,  where  he  has  no 
money  and  so  stated  in  his  return:  Travelers'  Ins.  Co.  v.  Board  of  As- 
sessors, 122  La.  136,  24  L.  R.  A.  (N.  S.)  388,  47  South.  441,  where  tax- 
payer having  two  bank  accounts  makes  no  return,  and  nothing  shows 
assessor  took  into  account  nontaxable  bank  account,  assessment  will  be 
considered  as  overestimation  of  taxable  bank  account  and  not  review- 
able by  courts ;  State  v.  Cudahy  Packing  Co.,  103  Minn.  427,  116  N.  W. 
1041,  holding  property  owner  having  right  to  appear  before  board  of 
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equalization  and  to  appear  in  oonrt  and  defend  against  assessment  of 
tax  alleged  to  be  discriminating  under  Rev.  Laws  1905,  §  889,  is  not 
denied  due  process  of  law;  Appeal  of  Bankers'  Life  Ins.  Co.,  89  Neb. 
472,  131  K.  W.  1036,  holding  sections  11,012  and  11,031  of  Annotated 
Statutes  authorizing  county  assessor  to  change  schedule  of  taxpayer  re- 
quire notice,  and  act  of  assessor  in  adding  amount'  of  capital  stock 
and  surplus  of  insurance  company  to  its  schedule,  without  notice  or 
opportunity  for  hearing,  is  void;  In  re  Grand  Boulevard  etc.  in  City 
of  New  York,  212  N.  Y.  544,  106  N.  E.  632,  holding  Laws  1895,  c.  1006, 
providing  that  on  filing  of  official  map  showing  discontinuance  of 
streets,  abutting  owners  after  lapse  of  six  years  lose  right  to  compen- 
sation for  easements  appropriated,  is  void  as  depriving  such  owners 
of  their  property  without  due  process;  dissenting  opinion  in  People  ex 
rel.  State  Board  of  Equalization  v.  Pitcher,  56  Colo.  435,  138  Pac.  539, 
majority  holding  Laws  1911,  p.  623,  §  31,  allowing  tax  commission  to 
deal  with  aggregate  values  of  different  counties,  as  fixed  by  county 
assessors  or  equalized  by  county  boards,  without  requiring  special  no- 
tice before  making  change  in  valuation  of  any  county,  does  not  deny 
due  process. 

Distinguished  in  Orient  Ins.  Co.  v.  Board  of  Assessors,  221  U.  S.  360, 
56  L.  £d.  771,  31  Sup.  Ct.  550,  holding  State  has  power  to  fix  reason- 
able time  within  which  action  for  reduction  of  tax  assessments  must 
be  taken;  Sears  v.  Vary,  208  Mass.  211,  94  N.  E.  468,  holding  under 
Rev.  Laws,  c.  12,  §  77,  giving  taxpayer  opportunity  to  show  upon 
appeal  before  county  commissioners  or  in  Superior  Court  that  there 
was  good  cause  for  delay,  taxpayer  failing  to  comply  with  statute, 
without  good  cause,  cannot  complain  if  assessors  refuse  to  abate  tax 
assessed  under  Rev.  Laws,  c.  12,  §  47. 

Liability  to  taxation  within  State  of  shares  of  stock  of  foreign  cor- 
poration.   Note,  Ann.  Oas.  1916C,  829. 

Taxation  of  property  in  two  States  as  double  taxation.    Note,  15 
Ann.  Gas.  895. 

Validity  of  statute  subjecting  to  doom  of  assessor  a  taxpayer  fail- 
ing to  furnish  list  of  property.    Note,  24  L.  R.  A.  (N.  S.)  389. 

Collection  of  interest  on  taxes.    Note,  16  AniL  Oas.  474. 

Miscellaneous.  Cited  in  Central  of  Gleorgia  Ry:  Co.  v.  Wright,  166 
Fed.  156;  157,  reciting  history  of  litigation. 

207  U.  S.  142-160,  52  L.  Ed.  140,  28  Bap.  Ot.  34,  OHABiBEBS  ▼.  BALTI- 
MORE ft  O.  R.  B.  OO. 

Supreme  Court  of  tTnited  States  has  Jurisdiction  on  writ  of  error  to 
review  Judgment  of  State  court  wliflre  It  unmistakably  appears  ftom  opinion 
of  State  Supreme  Court  that  Federal  question  was  assumed  to  be  In  tene 
and  that  Its  decision  was  essential  to  Judgment  rendered. 
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Approved  in  North  Carolina  R.  R.  Co.  y.  Zachary,  232  U.  S.  257,  AiUL 
Gas.  19140,  159,  58  L.  Ed.  595,  34  Sup.  Ct.  305,  9  N.  C.  C.  A.  114,  where 
defendant  in  action  for  injuries  claimed  immunity  by  reason  of  Federal 
Employers'  Liability  Act,  and  State  court  either  decided  or  assumed  that 
record  presented  Federal  question  and  held  action  was  properly  tried 
under  State  Law,  case  is  reviewable  by  Federal  Supreme  Court 
under  Judicial  Code,  §  237;  St.  Louis  etc.  Ry.  Co.  V.  Taylor,  210  U.  S. 
285,  52  L.  Ed.  1064,  28  SUp.  Ct.  616,  holding  each  State  determines  juris- 
diction of  its  own  courts,  and  Federal  Supreme  Court  has  no  jurisdic- 
tion to  review  decision  of  Arkansas  court  sustaining  its  own  jurisdiction 
over  action  for  death  arising  under  laws  of  Indian  Territory. 

State  may  determine  limits  of  Jurisdiction  of  its  own  courts,  subject 
to  restrictions  of  Federal  Constitution,  but  right  to  sue  and  defend  in  courts 
is  one  of  highest  and  most  essential  privileges  of  citizenship  and  must  be 
allowed  by  each  State  to  citisens  of  all  other  States  to  precise  extent  it  is 
allowed  to  its  own  citisens.  « 

Approved  in  Sioux  Remedy  Co.  t.  Cope,  235  U.  S.  203,  59  L.  Ed.  197, 
35  Sup.  Ct.  57,  South  Dakota  Stats.,  §§  883-885,  Revised  Codes  1903, 
requiring  foreign  corporations  before  suing  on  claims  arising  in  interstate 
<*ommerce  to  file  copy  of  articles  of  incorporation,  to  pay  recording  fees 
and  to  appoint  resident  agent  upon  whom  process  may  be  served  is  void 
as  burden  on  interstate  commerce;  Miedreioh  v.  Lauenstein,  232  U.  S. 
243,  58  L.  Ed.  589,  34  Sup.  Ct.  309,  where  highest  State  court  holds 
Federal  question  is  made,  and  proceeds  to  determine  it,  Federal  Supreme 
Court  will  regard  question  as  duly  made,  although  record  is  meager  of 
attempts  to  raise  Federal  question ;  International  Text-Book  Go.  v.  Pigg, 
217  U.  8.  Ill,  18  Ajm.  Oas.  1103,  27  L.  R.  A.  (N.  8.)  498,  54  L.  Ed.  687, 
30  Sup.  Ct.  481,  holding  Ark.  Gen.  Laws  1901,  §  1283,  imposing 
license  on  foreign  corporation  transacting  business  within  State  is  void, 
as  applied  to  foreign  corporation  teaching  persons  by  correspondence 
from  State  of  its  organization;  St.  Bernard  v.  Shane,  201  Fed.  455,  457, 
holding  under  Ohio  Gen«  Code,  §§  10,769,  10,770,  as  amended  by  Laws 
1910,  allowing  action  for  death  by  administrator  appointed  in  another 
State,  if  that  State  allows  enforcement  in  its  courts  of  Ohio  statute  of 
like  character,  and  Illinois  law  (Laws  1853,  p.  97)  as  amended  in  1903 
not  allowing  action  for  death  occurring  outside  State,  Michigan  adminis- 
tratrix of  person  killed  in  Illinois  cannot  bring  action  for  death  in  State 
or  Federal  courts  in  Ohio;  Denver  etc.  R.  Co.  v.  Wagner,  167  Fed.  79, 
92  C.  C.  A.  527,  holding  in  action  brought  in  Federal  coTirt  in  Colorado 
petition  in  action  for  death  of  passenger  under  statutes  of  New  Mexico 
giving  right  of  action  to  surviving  widow,  failing  to  all^e  notice  to 
carrier  served  within  territory,  as  required  by  laws  of  New  Mexico  1903, 
is  fatally  defective;  State  ex  rel.  Prall  v.  District  Court,  126  Minn.  504, 
Ann.  Oaa.  1915D,  198,  148  N.  W.  464,  holding  refusal  of  court  to  enter- 
tain jurisdiction  of  action  for  injuries  received  in  Iowa  by  citizen  of 
Iowa  against  railroad  operating  in  Iowa  and  Minnesota,  where  citizen 
XIX— 69 
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of  State  could  bring  like  action,  is  denial  of  privileges  and  immunities 
guaranteed  by  article  IV,  section  2,  of  Federal  Constitution;  State  v. 
Grimm,  239  Mo.  182,  183,  143  S.  W.  498,  holding  proTisions  of  Rev. 
Stats.  1909,  §§  1736,  1737,  that  cause  of  action  arising  under  laws  of  any 
State  may  be  brouglit  in  courts  of  State,  are  mandatory,  and  court  must 
take  jurisdiction  of  action  by  nonresident  beneficiary  on  accident  policy 
issued  to  nonresident  by  foreign  corporation  doing  business  in  State; 
International  Text  Book  Co.  v.  Gillespie,  229  Mo.  419,  423,  129  S.  W. 
929,  930,  holding  unlicensed  foreign  corporation  conducting  correspond- 
ence may  sue  citizen  in  State  courts,  notwithstanding  provision  of  Rev. 
Stats.  1899,  §  1026,  requiring  certificate  to  do  business  in  State  in  order 
to  sue  in  couits;  Sawyer  v.  El  Paso  etc.  Ry.  Co.,  49  Tex.  Civ.  114,  108 
S.  W.  723,  holding  territorial  statute  of  New  Mexico  of  1903  requiring 
action  for  injuries  or  death  to  be  brought  within  year  in  territorial  Dis- 
trict Court  in  county  in  which  injury  occurred,  or  in  which  corporation 
has  principal  place  of  business,  does  not  prevent  bringing  of  action  in 
Texas  on  Pennsylvania  contract  between  carrier  and  passenger  for 
breach  occun-ing  in  New  Mexico;  Reynolds  v.  Day,  79  Wash.  508,  L.  R.  A. 
1916A,  432,  140  Pac.  685,  5  N.  C.  C.  A.  821,  holding  conunon-law  action 
for  injuries  occurring  in  another  State  may  be  maintained  by  employee 
in  courts  of  State,  although  industrial  insurance  law  (Laws  1911,  c.  74) 
abolishes  common-law  remedies  in  actions  by  employees  against  em- 
ployers; British- American  Portland  Cement  Co.  v.  Citizens'  Gas  Co,,  255 
Mo.  16,  28,  29,  Ann.  Oas.  19150,  151,  164  S.  W.  473,  477,  holding  pro- 
vision of  Rev.  Stats.  1909,  §§  3037-3041,  denying  corporations  of  an- 
other State  right  to  sue  in  courts  of  State,  unless  such  corporations  have 
license  to  transact  business  within  State,  is  void  under  Const.,  art.  II, 
§  10;  dissenting  opinion  in  State  v.  Blake,  241  Mo.  112,  Ann.  Gas.  191SC, 
1283,  144  S.  W.  1097,  majority  holding  foreign  corporation  seeking 
license  to  do  business  in  State,  but  not  having  sufficient  capital  to 
comply  with  Session  Laws  1909,  p.  602,  is  not  entitled  to  raise  question 
of  validity  of  such  act  in  courts. 

Distinguished  in  General  Oil  Co.  v.  Grain,  209  U.  S.  221,  224,  52  L.  Ed. 
761,  762,  28  Sup.  Ct.  475,  suit  against  State  officers  to  restrain  enforce- 
ment of  State  statute  alleged  unconstitutional  is  not  suit  against  State; 
dissenting  opinion  in  British -American  Portland  Cement  Co.  v.  Citizens' 
Gas  Co.,  255  Mo.  35,  40,  Ann.  Oas.  19150,  151,  164  S.  W.  479,  481,  major- 
ity holding  provision  of  Rev.  Stats.  1909,  §§  3037-3041,  denying  un- 
licensed foreign  coi-porations  right  to  sue  in  State  courts  is  void  under 
Const.,  art.  II,  §  10. 

Statute  of  Ohio  of  1902,  allowing  action  for  wrongful  death  occanlng 
in  another  State  to  be  brought  in  Ohio  coorts  only  if  diaceased  was  citizen  of 
Ohio,  and  allowing  such  action  by  representatlyes  whether  citizens  of  Ohio 
or  other  States,  does  not  Ylolatt  privilege  and  immunity  clause  of  Federal 
OonstitutioB* 
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Approved  in  Maiorano  v.  Baltimore  etc.  R.  R.  Co.,  213  U.  S.  275,  53 
L.  EcL  796,  29  Sup.  Ct.  424,  holding  treaty  with  Italy  of  1871  does  not 
confer  upon  nonresident  alien  relatives  of  citizen  of  Italy,  right  of 
action  for  his  death  in  State  of  Union,  and  statute  of  Pennsylvania  not 
giving  nonresident  alien  relatives  right  of  action  for  death,  although 
such  right  is  given  to  native  resident  relatives,  is  valid;  Dohgherty  v. 
American  McKenna  Process  Co.,  255  111.  372,  Ann.  Oas.  1913D,  568, 
L.  R.  A.  1915F,  955,  99  N.  E.  621,  upholding  provision  of  Kurd's  Rev. 
Stats.  1911,  c.  70,  prohibiting  action  to  recover  damages  for  death  occur- 
ring outside  of  State.    ' 

Suit  in  foreign  jurisdiction  under  statute  permitting  recovery  for 
death  by  wrongful  act.    Note,  Ann.  Oas.  1913D,  571. 

Duty  of  courts  of  one  State,  under  full  faith  and  credit  clause,  to 
entertain  action  for  death  arising  under  statute  of  another. 
Note,  L.  a.  A.  1915F,  956. 

207  n.  8.  161-181,  62   L.  Ed.  161,  28    Sup.    Ct.  40,    HXJNTES  ▼.  PITTS- 
BUBOH. 

Municipal  corporations  are  political'  subdivisions  of  State,  created  as 
convenient  agencies  for  exercising  municipal  powers,  and  neither  cliarter 
nor  laws  conferring  governmental  powers  or  vesting  them  with  property 
for  governmental  uses  and  exempting  them  from  taxation  upon  such  prop- 
erty constitutes  contract  protected  from  impairment  by  Federal  Ckmstitn- 
tion,  and  State  may  expand  or  contract  territorial  area  and  unite  whole  or 
part  of  it  with  another  mnnicipality. 

Approved  in  Ensley  v.  Simpson,  166  Ala.  378,  52  South.  65,  upholding 
Act  1909,  p.  392,  altering  boundary  of  city  of  Birmingham,  so  as  to 
include  designated  cities  within  its  limits;  Carlstadt  Nat.  Bank  v.  Bor- 
ough of  Little  Feny,  87  N.  J.  L.  547,  94  Atl.  786,  upholding  chapter  106 
of  Laws  of  1911  imposing  liability  for  cost  of  drainage  district  upon 
municipalities  in  which  drained  district  lies  in  proportion  to  taxable 
ratables ;  Allen  v.  Millville,  87  N.  J.  L.  359,  95  Atl.  132,  9  N.  C.  C.  A. 
753,  upholding  Workmen 's  Compensation  Act  of  1913 ;  Board  of  Educa-> 
tion  of  Borough  of  Flemington  v.  State  Board  of  Education,  81  N.  J.  L, 
217,  81  Atl.  166,  holding  section  34  of  School  Law  (P.  L.  1903,  p.  15) 
does  not  impose  upon  new  school  district,  erected  out  of  portion  of  terri^ 
tory  of  existing  district,  obligation  of  contract  with  teacher;  People  v. 
Metz,  193  N.  Y.  161,  24  L.  R.  A.  (N.  S.)  201,  85  N.  E.  1075,  upholding 
Labor  Law  (Laws  1906,  p.  1395,  c.  506),  §3,  limiting  day's  work  on 
public  work  or  for  municipal  corporation  to  eight  hours;  Lutterloh  v. 
Fayettevillc,  149  N.  C.  71,  62  S.  E.  761,  upholding  act  of  1907  authoriz- 
ing annexation  of  territory  to  city  and  extension  of  corporate  jurisdic* 
tion  including  taxation,  aa  against  objection  that  annexation  was 
compulsory. 
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Municipal  corporatioiis  are  aomattmea  authorised  to  hold  property  for 
same  purposes  tliat  property  Is  held  by  private  corporations  or  individuals, 
and  distinction  between  property  owned  by  municipal  corporation  in  public 
and  governmental  capacity  and  property  owned  by  them  in  their  private 
capacity,  though  difficult  to  define,  is  recognised  by  courts  of  many  States. 
Approved  in  Higginson  v.  Slattery,  212  Mass.  585,  42  L.  B.  A.  (N.  S.) 
215,  99  N.  E.  524,  upholding  Statute  1911,  c.  540,  authorizing  park  com- 
missioners to  permit  erection  of  schoolhouse  within  park  created  by  Act 
1875,  c.  185 ;  Commonwealth  v.  Casey,  231  Pa.  176,  34  K  B.  A.  (N.  8.) 
767,  80  Atl.  80,  holding  act  of  1897  regulating  hours  of  work  for  persons 
employed  by  municipal  corporations,  or  otherwise  engaged  in  public 
work,  is  void  under  Const.,  art.  Ill,  §  7,  forbidding  special  laws  regulat- 
ing labor,  trade,  mining  or  manufacturing. 

207  V.  B.  181-187,  62  L.  Ed.  160,  88  Sup.  Ot.  108,  WEB8TBB  OOAIi  ft  OOBE 
00.  V.  OASSATT. 

Order  under  Bevised  Statutes,  section  724,  requiring  defendant  rail- 
road and  its  officers  to  produce  books  and  papers,  is  interlocutory  as  to  offi- 
cers and  not  reviewable  on  writ  of  error,  where  officers  are  mere  custodians 
and  have  no  property  rights  in  books  and  papers,  nor  does  it  appear  dis- 
closures will  aif  ect  their  rights. 

Approved  in  Hultberg  v.  Anderson,  214  Fed.  352,  131  C.  C.  A.  125, 
contempt  order  to  compel  witness  to  testify  is  interlocutory  and  review- 
able only  on  appeal  from  final  decree;  Merchants'  Stock  etc.  Co.  v. 
Board  of  Trade,  187  Fed.  399,  109  C.  C.  A.  230,  holding  judgment 
against  party  to  suit  in  equity  for  civil  contempt  is  reviewable  by  appeal 
only;  International  Paper  Co.  v.  Chalouz,  165  Fed.  436,  91  C.  C.  A.  465, 
order  adjudging  person  in  contempt  for  disobedience  of  order  in  civil 
suit  is  not  final  judgment,  and  is  not  reviewable  on  writ  of  error;  Shu- 
maker  V.  Securily  life  etc.,  Co.,  159  Fed.  113,  86  C.  C.  A.  302,  denying 
jurisdiction  to  review  interlocutory  order  refusing  judgment  for  want 
of  sufiicient  afildavit  of  defense. 

207  XT.  a  187,  62  Ii.  Ed.  16S,  28  Sup.  Ot  110,  PENNBTXiVANIA  OOAL  * 
COKE  00.  ▼•  OASSATT. 

Not  cited. 

207  U.  S.  188-196,  62  Lu  Ed.  163,  28  Sup.  Ot.  110,  SHOENE&  T.  PENNBTL* 

VANIA. 

Where  no  valid  judgment  could  have  been  rendered  under  Sxst  Indiet- 
ment,  prosecution  under  second  indictment  does  not  put  accused  in  Jeopardy 
second  time  for  same  offense. 

Approved  in  dissenting  opinion  in  Twining  v.  New  Jersey,  211  U.  S. 
116,  68  L.  Ed.  11S>  29  Sup.  Ct.  14,  majority  holding  ''due  process" 
clause  of  Fourteenth  Amendment  does  not  require  that  person  be  ex- 
enix)ted  from  compulsory  self-incrimination  in  State  courts. 
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207  tJ.  8.  lOe-201,  52  L.  Ed.  187,  28  Snp.  Ot.  106,  OOBTBLTOTT  ▼.  JOHN- 
80K. 

Doctrine  of  eontzibatorsr  Infringement  should  not  t>e  extended  beyond 
those  artlclee  which  are  either  parts  of  iiatented  combination,  or  dervice, 
or  which  are  produced  for  purpose  of  beins  so  used,  and  dionld  not  be 
applied  to  staple  articles  of  commerce. 

Distinguished  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  43,  Ann.  Oas. 
1918D,  880,  66  L.  Ed.  662,  32  Sup.  Ct.  364,  holding  vender  of  ink  to 
purchaser  of  patented  mimeograph  sold  under  license  restriction  to  use 
it  only  with  stencil,  paper,  ink  and  other  supplies  made  by  vender  of 
mimeograph  is  contributory  infringer;  Bobbs-Merrill  Co.  v.  Straus,  210 
U.  S.  345,  52  L.  Ed.  1091,  28  Sup.  Ct.  722,  holding  sole  right  to  vend 
given  by  Rev.  Stats.,  §  4952,  does  not  secure  owner  of  copyright  right  to 
qualify  future  sales  by  notice  in  book  that  sale  at  different  price  will  be 
treated  as  infringement ;  Indiana  Mi^.  Co.  v.  Nichols  &  Shepard  Co.,  190 
Fed.  582,  holding  licensee  of  patented  machine  violating  restrictions  of 
license  is  infringer;  Crown  Cork  etc.  Co.  v.  Brooklyn  Bottle  Stopper  Co., 
172  Fed.  228,  229,  vender  of  seals  or  corks  to  be  used  in  patented  ma- 
chine for  sealing  bottles  is  contributory  infringer,  where  manufacturer 
of  machine  sells  it  with  license  restriction  to  use  only  seals  or  corks 
made  by  it. 

Explained  in. United  States  v.  Standard  Sanitary  Mfg.  Co.j  191  Fed. 
191,  arguendo. 

207  17.  8.  201-205,  52  I..  Ed.  100,  28  Bop.  Ot.  107,  VAUi  T.  ABIZONA. 

Where  validity  of  refunding  legislatloii  has  been  decided  in  actions  by 
bondholders  against  loan  commissioa  in  which  county  was  heard  by  its 
attorney,  whether  county  is  technically  bonnd  or  not^  under  doctrine  of 
stare  decisis,  question  is  no  longer  open  one. 

Approved  in  Board  of  Commrs.  of  Bayou  Terre-aux-Boeufs  Drainage 
District  v.  Baker,  124  La.  221,  50  South.  18,  upholding  election  of  1909 
to  ratify  prior  election  and  validate  bonds  issued  for  drainage  district, 
and  upholding  validity  of  bonds. 

207  U.  8.  205-229,  52  Ii.  Ed.  171.  28  Snp.  Ot  91,  filTTBBMAN  ▼.  LOUIS- 
VILLE ft  N.  B.  B.  00. 

Bailroads  have  rl^t  to  sell  nontransferable  reduced  railroad  tickets. 
Approved  in  Harmon  v.  Jensen,  176  Fed.  522,  100  C.  C.  A.  115,  deny- 
ing recovery  in  action  for  injuries  resulting  from  railroad's* negligence, 
where  persons  injured  were  riding  on  nontransferable  tickets  issued  to 
'  employee  and  members  of  his  family,  although  plaintiffs  did  not  look 
at  tickets  or  know  their  contents ;  Mason  v.  Seaboard  Air  Line  Ry.  Co., 
159  N.  C.  187,  Ann.  Oas.  1914B,  911,  75  S.  E.  26,  holding  passenger  pur- 
chasing mileage-book  must  on  demand  of  conductor  produce  book  when 
presenting  exchange  ticketj  and  may  be  ejected  from  train  on  his  re- 
fusal to  do  so. 
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Actioname  wrong  U  committed  by  penon  who  malicioasly  interf  «res  in 
contract  between  two  parties  atid  Induces  one  of  them  to  break  it  to  the 
injury  of  the  other. 

Approved  in  Gompers  v.  Buck's  Stove  etc.  Co.,  221  U.  S.  438, 
34  L.  B.  A.  (N.  S.)  874,  65  L.  Ed.  804,  31  Sup.  Ct.  492,  holding  continua- 
tion of  boycott  by  publication  and  use  of  letters,  circulars  and  printed 
matter  may  be  violation  of  order  of  injunction;  Lewis  v.  Blocde,  202 
Fed.  36,  120  C.  C.  A.  335,  holding  action  in  tort  lies  for  wrongfully  in- 
ducing ink  maker  of  bureau  of  engraving  to  deprive  bidder  of  contract 
to  furniHh  material  to  government;  Citizens'  Light  etc.  Co.  v.  Mont- 
gomery Light  etc.  Co.,  171  Fed.  561,  holding  mere  solicitation  of  com- 
plainant's  customers  to  break  contracts  is  not  ground  for  injunction, 
but  enjoining  defendant  from  inducing  customers  to  break  contracts  by 
pronuscs  to  indemnify  them ;  Tubular  Rivet  etc.  Co.  v.  Exeter  Boot  etc. 
Co..  169  Fed.  830,  86  C.  C.  A.  648,  allowing  recovery  against  third  person 
inducing  breach  of  contract  to  furnish  machines  without  proof  of  actual 
malice  or  ill  will ;  Kirby  v.  Union  Pac.  Ry.  Co.,  51  Colo.  514,  515,  516, 
Ann.  0mm.  1913B,  461, 119  Pac.  1045, 1046,  enjoining  tioket-scalpers  from 
dealing  in  nontransferable  pasi:euger  tiokets. 

Distinguished  in  Dr.  Miles  Medical  Co.  v.  John  D.  Park  &  Sons  Co., 
220  U.  S,  395.  55  L.  Ed.  613,  31  Sup.  Ct.  376,  denying  equiUble  reUef 
against  interference  with  void  restrictive  agreements  of  manufacturer 
of  proprietary  medicine;  Hitchman  Coal  etc.  Co.  v.  Mitchell,  172  Fed. 
967,  enjoining  officers  and  members  of  labor  union  from  interfering  with 
contracts  between  employer  and  employees  providing  that  employees 
shall  not  join  labor  union. 

Right  of  action  for  inducing  breach  of  contraot.    Note,  L.  &.  A. 
1915P.  1077. 


yihtm  doalinga  of  apecnUlon  In  nontraiisf erahle  tickets  ]!»▼• 
great  nainltade  inyolTing  large  cest  and  risk  to  railroad  In  ftwwting  it» 
and  specnlators  avow  intenttan  to  continue  sach  deallnga,  cooit  magr  enjoin 
iUetal  dealings  as  to  ontstanding  tickets  and  like  deaUngs  as  to  aindlar 
tickets  in  future. 

Approved  in  Chicago  etc,  R.  R.  Co.  v.  WeO.  183  Fed.  957. 106  C.  C.  A. 
296,  enjoining  ticket -scalpers  from  dealing  in  nontransferable  roand-trip 
interstate  tickets  issued  at  redneed  rates:  Missouri  etc-  Ry.  Co.  t.  Me- 
rrar>\  Iv^  Fed,  401,  403.  holding  ticket -scalper  in  contempt  fear  violat- 
iug  onler  of  injunction  against  sale  of  nontransferable  railroad  tickets: 
Fonotipia  Limited  v.  Bradley.  1"^  Fed,  961,  enjoining  sale  of  eopies  of 
l^tented  disc  re<*ords  made  by  taking  matrix  from  commercial  reecwd 
and  reproilucins:  copies :  Sperry  ft  Hutchinson  Co.  v.  Louis  Weber  4  Com. 
161  Fed,  222,  enjoining  purchase  and  resale  by  complainant's  business 
rival  of  books  partly  filled  with  trading  stamps;  dissenting  apinion  in 
l>r.  Miles  Medical  Co.  v.  .Tohn  D.  Park  &  Sons  Co..  220  F.  S.  413,  55 
L.  Bd.  520,  31  Supc  Ct.  376,  majority  denying  equitable  relief 
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interference  with  void  restrictive  agreements  of  manufacturer  of  pro- 
prietary medicine;  dissenting  opinion  in  Daniels  v.  Portland  Gold  Min. 
Co.,  202  Fed.  644,  645,  647,  45  L.  R.  A.  (N.  S.)  827,  121  C.  C.  A.  47, 
majority  denying  injunction  to  restrain  number  of  defendants  from 
operating  assay  offices  and  purchasing  ore  stolen  from  mining  corpora- 
tions. 

Distinguished  in  Eisenstadt  Mfg.  Co.  v.  J.  M.  Fisher  Co.,  232  Fed.  963, 
denying  injunction  to  restrain  manufacture  of  links  of  friendship  brace- 
let, where  complainant  was  assignee  of  patentee  for  bracelet,  but  sep- 
arate links  were  not  patented,  and  complainant  is  sometimes  forced  to 
connect  defendant's  links;  Daniels  v.  Portland  Gold  Min.  Co.,  202  Fed. 
640,  45  L.  E.  A.  (N.  S.)  827,  121  C.  C.  A.  47,  denying  injunction  to  re- 
strain number  of  defendants  from  operating  assay  offices  and  purchas- 
ing ore  stolen  from  mining  corporations. . 

Bills  of  peace  or  injunction  to  prevent. multiplicity  of  suits.     Note, 
181  Am.  St.  Rep.  41. 

Jorlfldlctional  amount  is  to  be  tested,  not  by  mere  immediate  pecuniary 
damage  resulting  tiom  acts  complained  of,  but  by  value  of  business  to  be 
protected,  and  riglits  of  property  complainant  seeks  to  have  recognized  and 
enforced.  « 

Ajiproved  in  Glen  wood  Light  etc.  Co.  v.  Mutual  Light  etc.  Co.,  239 
U.  S.  126,  60  L.  Ed.  176,  36  Sup.  Ct.  32,  holding  in  suit  by  telephone 
company  to  restrain  continuing  trespass  by  light  company  interfering 
with  its  poles  and  wires,  jurisdictional  amount  is  to  be  tested  by  value  of 
right  to  be  protected,  and  not  by  amount  it  would  cost  defendant  to  re- 
place poles  in  position  to  avoid  interference;  Orleans-Kenner  Electric 
Ry.  Co.  V.  Dunbar,  218  Fed.  346,  134  C.  C.  A.  152,  denying  jurisdiction 
of  suit  by  property  owner  in  behalf  of  himself  and  others  to  enjoin 
electric  railroad  from  exercising  privilege  granted  by  municipal  author- 
ities of  crossing  certain  streets,  where  no  others  joined  and  injury  to 
complainant's  property  rights  in  excess  of  three  thousand  dollars  is  not 
alleged  nor  shown;  Larabee  v.  DoUey,  175  Fed.  380,  Federal  court  has 
jurisdiction  of  suit  by  stockholder  of  national  bank  to  enjoin  its  accept- 
ance of  bank  guaranty  law  of  Kansas  (Laws  1909,  c.  61)  contemplat- 
ing continuing  course  of  business  and  initial  and  annual  deposits  with 
State  treasurer  aggi-cgating  more  than  two  thousand  dollars,  which  may 
be  used  in  paying  obligations  of  other  banks  to  their  depositors. 

Action  against  number  of  defendants  is  not  open  to  objections  of 
multifariousness  and  misjoinder  where  acts  complained  of  are  of  like  char- 
acter and  their  operation  and  effect  upon  rights  of  complainant  were  iden- 
tical, relief  sought  is  same,  and  defenses  which  mi§^t  be  interposed  were 
common  to  each  defendant  and  iuYolved  like  legal  questions. 

Approved  in  Goldfield  Consol.  Mines  Co.  v.  Richardson,  194  Fed.  203, 
204,  owners  of  mines  in  severalty  in  particular  district  suifering  from 
petty  til  efts  by  employees,  who  sell  ore  to  defendants  pretending  to  be 
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assayers,  may  maintain  suit  to  enjoin  purchases  by  defendants,  although 
there  is  no  concert  of  action  among  several  defendants ;  Fidelity  &  Trust 
Safe  Deposit  Co.  v.  Archer,  179  Fed.  39,  103  C.  C.  A.  16,  denying  juris- 
diction of  equity  court  in  suit  by  receiver  to  enforce  payment  of  assess- 
ments on  stock  of  insolvent  corporation,  where  there  ia  no  common 
ground  of  defense  by  stockholders,  and  bill  merely  seeks  to  collect 
definite  sum  from  each  stockholder;  Southern  Steel  Co.  v.  Hopkins,  157 
Ala.  188, 131  Am.  St.  Bep.  20,  16  Ann.  Oa«.  690,  20  L.  IL  A.  (N.  8.)  848, 
47  South.  277,  bill  lies  to  enjoin  one  hundred  and  ten  separate  suits 
against  coal  company  for  death  of  persons  killed  in  mine  explosion; 
Gulf  etc.  R.  Co.  V.  Barnes,  94  Miss.  510,  48  South.  829,  holding  bill  does 
not  lie  to  compel  adjudication  of  several  claims  resulting  from  railroad 
collision  in  one  suit  to  avoid  multiplicity,  where  same  law  and  facts  do 
not  apply  to  all  claims;  Dixie  Fire  Ins.  Co.  v.  American  Confectionery 
Co.,  124  Tenn.  284,  84  L.  R.  A-  (N.  8.)  897. 136  S.  W.  924,  holding  equity 
has  jurisdiction  of  suit  for  adjustment  of  liability  under  several  fire 
insurance  policies,  where  defenses  would  be  same  in  each  action  at  law; 
dissenting  opinion  in  Watson  v.  Huntington,  215  Fed.  487,  131  C.  C.  A. 
520,  majority  holding  bill  by  stockholders  of  corporation  to  recover 
damages  for  fraudulent  acts  of  officer  in  some  cases  inducing  purchase 
of  stock,  and  in  others,  where  stock  was  previously  purchased,  causing 
injury  in  different  manner,  is  multifarious. 

Distinguished  in  United  States  Tel.  Co.  v.  Central  Union  Tel.  Co.,  171 
Fed.  136,  holding  local  companies  are  indispensable  parties  to  suit  by 
long-distance  telephone  company  to  enjoin  other  long-distance  com- 
panies from  making  connections  with  local  companies  in  violation  of 
latter 's  contracts. 

207  U.  8.  229-243,  52    L.  Ed.  185,  28  Sup.  Ot.  100,  T7MITBD  STATES  ▼. 
ANDREWS. 

Invalidity  of  contract  witb  United  States  becanae  of  noncompliance 
wltli  Revised  Statutes,  section  3744,  requiring  contract  to  be  in  writing  and 
signed,  is  immaterial  after  contract  bas  been  performed. 

Approved  in  United  States  v.  New  York  etc.  S.  S.  Co.,  239  U.  S.  92, 
60  L.  Ed.  168,  36  Sup.  Ct.  42,  holding  fact  that  contract  to  transport  coal 
for  government  is  not  reduced  to  writing  as  required  by  Rev.  Stats., 
§  3744,  does  not  render  it  invalid  and  allowing  recovery  for  increased 
cost  of  transportation  above  contract  price  for  such  service. 

Delivery  of  goods  by  consignor  to  common  carrier  for  account  of  con- 
signee bas  effect  as  delivery  to  consignee,  unless  by  contract  it  clearly 
appears  that  goods  are  to  remain  at  risk  of  consignor  until  arrival  at  point 
of  ultimate  destination. 

Approved  in  Premo  Specialty  Mfg.  Co.  v.  Jersey-Creme  Co.,  200  Fed. 
356,  48  L.  R.  A.  (N.  8.)  1016,  118  C.  C.  A.  468,  holding  contract  for 
manufacture  of  goods  and  delivery  of  same  to  Texas  corporation  was 
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made  and  goods  were  delivered  f.  o.  b.  cars  at  Los  Angeles,  and  such 
delivery  was  in  legal  effect  delivery  to  purchaser;  Hill  Veneer  Co.  v. 
Monroe,  189  Fed.  837,  holding  unconditional  delivery  by  seller  of  goods 
to  common  carrier  for  transportation  and  delivery  to  purchaser  to  whom 
bill  of  lading  was  sent,  passed  title  to  goods,  even  though  purchaser  had 
not  accepted  goods  at  time  receiver  in  insolvency  was  appointed  for  such 
purchaser. 

Distinguished  in  Dexter  Horton  Nat.  Bank  v.  Haiykins,  193  Fed.  365, 
113  C.  C.  A.  287,  where  Alaska  bank  indebted  to  correspondent  in  Seattle 
delivers  packages  of  money  and  bullion  to  express  for  delivery  to 
correspondent  on  account,  and  before  it  suspends  business  few  days 
later,  receivers  are  entitled  to  stop  shipment  in  transit. 

Delivery  of  goods  to  carrier  for  shipment  as  delivery  to  purchaser. 
Note,  20  Ann.  Gas.  1028, 1031,  1036. 

Passing  title  by  delivery  f.  o.  b.    Note,  38  L.  R.  A.  (N.  8.)  56. 

Recovery  of  purchase  price  where  purchaser  wrongfully  repudiates 
contract.    Note,  51  L.  R.  A.  (N.  8.)  736. 

207  U.  8.  244-251,  62  L.  Ed.  191,  28  Sup.  Ot  86,  EABX^B  T.  UTBBB. 

Not  cited. 

207  n.  8.  251-267,  62  Ii.  Ed.  195,  28  8up.  0t  89,  OZAlf  LUMBER  00.  T. 
TTinOK  OOUNTT  ^AT.  BANK. 

State  has  power,  until  Oongress  acts,  to  make  such  reasonable  regula- 
tions of  transfer  of  patent  rights  as  will  protect  its  dtixens  ftom  ftaud. 

Approved  in  State  v.  Creamery  Package  Mfg.  Co.,  110  Minn.  436, 
136  Am.  St.  Eep.  614,  126  N.  W.  130,  applying  rule  in  action  under 
sections  5168  and  5169,  Revised  Laws  of  1905,  to  forfeit  charter  of 
domestic  corporation  and  to  prohibit  foreign  corporation  from  trans- 
acting further  business  in  State. 

Distingiiii^hed  in  North  Dakota  v.  Hanson,  215  U.  8.  526,  64  L.  Ed. 
311,  30  Sup.  Ct.  179,  provision  of  General  Laws  of  North  Dakota  1907, 
c.  189,  requiring  holder  of  Federal  liquor  license  to  i)erform  duties 
inconsistent  with  Federal  statute,  is  void. 

In  dasslflcatioii  for  governmental  purposes  thmre  caanoi  be  exact  esclu- 
slon  or  inclusion  of  persons  and  things  and  statute  diould  not  he  de(dare4 
void  because  legislature  did  not  foresee  and  provide  for  every  imaginable 
and  exceptional  case. 

Approved  in  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  8.  79, 
Ann.  Cas.  19120,  160,  66  L.  Ed.  377,  31  Sup.  Ct.  337,  holding  burden 
of  proof  thai  classification  is  arbitrary  rests  upon  person  attacking 
validity  of  statute,  and  upholding  statute  of  New  York  protecting  min- 
eral springs;  Standard  Home  Co.  v.  Davis,  217  Fed.  920,  upholding 
Arkansas  statute  of  1913  regulating  investment  companies;  Citizens' 
Ins.  Co.  V.  Clay,  197  Fed.  438^  upholding  Ky.  Stats.  1912,  e.  6,  creating 
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State  insurance  board  with  power  to  establish  rates;  The  Michigan 
Telephone  Tax  Cases,  185  Fed.  640,  upholding  Public  Acta  of  Mich- 
igan, 1909,  No.  49,  taxing  property  of  telegraph  and  telephone  com- 
panies on  ad  valorem  basis  and  excluding  companies  whose  gross  re- 
ceipts within  State  for  year  did  not  exceed  five  hundred  dollars ;  Ivy  v. 
Western  Union  Tel.  Co.,  165  Fed.  373,  375,  upholding  Act  of  Arkansas 
1903,  §  7947,  declaring  telegraph  companies  liable  for  mental  anguish, 
apart  from  bodily  injury  or  pecuniary  loss,  for  negligence  in  receiv- 
ing, transmitting,  or  delivering  messages;  Smeltzer  v.  St.  Louis  etc. 
R.  Co.,  158  Fed.  666,  upholding  Carmack  Amendment  to  Hepburn  Act 
of  1906  making  initial  carrier  liable  for  loss  or  damage  to  interstate 
shipment  occun*ing  on  its  ow^n  line  or  those  of  connecting  carriers,  and 
providing  that  no  contract,  receipt,  rule '  or  regulation  shall  exempt  it 
from  such  liability;  St.  Louis  etc.  Ry.  Co.  v.  State,  114  Ark.  492,  170 
S.  W.  582,  upholding  Laws  1913,  p.  211,  requiring  switching-crew  of 
six  men  in  certain  yards  of  railroads  operating  lines  more  than  one 
hundred  miles  in  length;  Little  Rock  v.  Rcinman,  107  Ark.  184,  155 
S.  W.  108,  upholding  ordinance  excluding  livery-stables  from  defined 
area  of  city;  State  v.  Byles,  93  Ark.  618,  619,  37  L.  B.  A.  (N.  S.)  774, 
126  S.  W.  97,  upholding  act  of  1909  imposing  license  tax  on  peddlers 
of  lightning  rods  and  other  specified  articles;  St.  Louis  etc.  Ry.  Co.  v. 
State,  86  Ark.  523,  524,  112  S.  W.  152,  upholding  act  of  1905  requiring 
railroads  to  maintain  sheds  over  tracks  at  division  points  where  work 
of  building  or  repairing  railroad  equipment  is  permanently  done ;  Penin- 
sular Industrial  Ins.  Co.  v.  State,  61  Fla.  382,  55  South.  400,  upholding 
provision  of  Acts  of  1907,  c.  5597,  §  8,  imposing  on  insurance  com- 
panies tax  of  two  per  cent  of  gross  receipts  of  premiums  from  policy- 
holders ;  Davis  v.  Florida  Power  Co.,  64  Fla.  266,  Ann.  Gas.  1914B,  965, 
60  South.  766,  5  N.  C.  C.  A.  942,  upholdings  Gen.  Stats.,  §  3147,  giving 
right  of  action  for  wrongful  death  of  minor  child  to  parent  or  legal 
representative,  against  corporations,  or  private  associations,  and  not 
against  individuals;  Cincinnati  etc.  R.  Co.  v.  McCullora,  183  Ind.  563, 
109  N.  E.  209,  upholding  Burns'  Ann.  Stats.  1914,  §  286,  providing 
for  survival  of  action  for  injuries  to  personal  representative,  where  per- 
son injured  obtains  judgment  and  dies  pending  appeal;  State  ex  rel. 
Sparks  v.  State  Bank  etc.  Co.,  31  Nev.  470,  103  Pac.  410,  upholding 
act  of  1907  creating  board  of  bank  commissioners,  providing  for  appoint- 
ment of  bank  examiner  and  for  appointment  of  receivers  for  insolvent 
banks;  State  v.  Coyle,  7  Okl.  Cr.  79,  122  Pac.  256,  holding  section  2 
of  Labor  Act  of  1908  providing  that  no  agreement,  combination,  or  con- 
tract between  persons  relating  to  acts  to  be  done  or  not  to  be  done 
in  furtherance  of  trade  dispute  between  employers  and  einployees  shall 
be  deemed  as  criminal,  and  provisions  of  Anti-trust  Act  of  1908  con- 
stitute one  whole  and  are  valid ;  State  v.  Haskell,  84  Yt.  441,  84  L.  R.  A. 
(N.  S.)  286,  79  Atl.  857,  upholding  Laws  1908,  No.  211,  making  it 
offense  for  owner  or  operator  of  mill  to  deposit  sawdust,  shavings,  or 
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mill  refuse  in  waters  of  river;  State  v.  Sherman,  18  Wyo.  181,  Ann. 
Gas.  19120,  819,  27  L.  E.  A.  (N.  S.)  898,  105  Pac.  302,  upholding  Laws 
1909,  p.  183,  c.  135,  making  it  misdemeanor  for  person  to  charge  more 
than  twenty-five  per  cent  interest  on  loans  of  less  than  two  hundred 
dollars. 

State  legislation  regulating  business  may  make  distinctions  depend  upon 
degrees  of  evil  without  being  arbitrary  and  void  under  Fourteenth  Amend- 
ment. 

Approved  in  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  418,  L.  R.  A. 
1915G,  1189,  58  L.  Ed.  1024,  34  Sup.  Ct.  612,  upholding  Kansas  statute 
of  1909  regulating  rates  of  fire  insurance;  Price  v.  Illinois,  238  U.  S. 
453,  59  L.  Ed.  1405,  35  Sup.  Ct.  892,  upholding  provisions  of  Illinois 
pure  food  law  prohibiting  sale  of  food  preservatives  containing  boric 
acid;  Miller  v.  Wilson,  236  U.  S.  384,  L.  R.  A.  1915F,  829,  59  L.  Ed. 
632,  35  Sup.  Ct.  342,  upholding  California  statute  of  1911  limiting 
hours  of  women  to  eight  in  specified  occupations  including  hotels; 
International  Harvester  Co.  v.  Missouri,  234  U.  S.  212,  52  Ia  R.  A. 
(N.  S.)  525,  58  L.  Ed.  1282,  34  Sup.  Ct.  859,  upholding  Missouri  anti- 
trust laws  of  1899  and  1909  applying  to  venders  of  commodities  and  not 
to  venders  of  labor  or  services;  Mutual  Loan  Co.  v.  Martell,  222  U.  S. 
236,  Ann.  Gas.  1913B,  529,  56  L.  Ed.  180,  32  Sup.  Ct:  74,  upholding 
statute  of  Massachusetts  (Stat.  1908,  c.  605)  requiring  assignment  of 
wages  to  be  earned  in  future  to  be  accepted  in  writing  by  employer 
and  recorded,  and  in  case  of  married  man  requiring  written  consent 
of  wife  to  be  attached  to  assignment;  Heath  etc.  Mfg.  Co.  v.  Worst, 
207  U.  S.  356,  52  L.  Ed.  244,  28  Sup.  Ct.  114,  upholding  statute  of  North 
Dakota  requiring  manufacturers  and  venders  of  mixed  paints  to  specify 
ingredients  in  label;  Nolen  v.  Riechman,  225  Fed.  821,  upholding  Ten- 
nessee act  of  1915  regulating  jitney  traffic;  Standard  Home  Co.  v. 
Davis,  217  Fed.  915,  upholding  Arkansas  Act  of  1913,  p.  904,  providing 
for  regulation  of  investment  companies;  Sterrett  &  Oberle  Packing  Co. 
V.  Portland,  79  Or.  268,  269,  154  Pac.  413,  classification  of  ordinance 
requiring  inspection  of  plants  of  persons  outside  of  city  slaughtering 
more  than  five  animals  a  week  for  sale  in  city,  and  providing  that 
persons  slaughtering  less  than  that  number  may  dispose  of  meats  upon 
presenting  carca.sses  for  inspection  in  city,  is  not  unreasonable. 

Statute  of  Arkansas  declaring  notes  glyen  for  patented  article  void 
nnlesB  eiXBcnted  upon  printed  form  stating  considerartion,  wUch  is  police 
regulation  aimed  at  fraud  of  itinerant  Tend«n,  is  vaUd,  althongb  excepting 
fjTom  its  operation  ''mercliants  and  dealers  who  sell  patented  things  in  the 
usual  course  of  business." 

Approved  in  Columbia  County  Bank  v.  Emerson,  86  Ark.  159,  110 
S.  W.  215,  following  rule;  Jonesboro  Trust  Co.  v.  Nutt,  118  Ark.  373, 
176  S.  W.  324,  holding  under  Kirby's  Digest,  §§  512-516,  declaring  void 
notes  given  by  citizen  of  State  upon  sale  to  him  of  patented  machine 
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unless  executed  on  priuted  form  stating  consideration,  notes,  not  com- 
plying with  act  in  hands  of  bank  to  whom  they  were  n^otiated,  are 
void;  C.  B.  Ensign  &  Co.  v.  Coffett,  102  Ark.  673,  145  S.  W.  234,  hold- 
ing under  Kirby's  Digest,  §  513,  note  for  acetylene  gas  plant  installed 
in  home  of  maker  of  note  is  void  in  hands  of  innocent  purchaser  for 
value,  where  gas  generator  is  patented  device,  though  remainder  of 
system  was  unpatented;  Rogers  v.  State,  102  Ark.  320,  144  S.  W.  214, 
upholding  Acts  1909,  p.  292,  requiring  license  from  persons  selling  arti- 
cles, either  as  owner  or  agent,  by  traveling  from  place  to  place ;  Bashaw 
V.  Vance,  102  Ark.  276,  143  S.  W.  1087,  holding  provision  in  Kirby's 
Digest,  §  495,  allowing  maker  of  note  for  patent  right  all  defenses 
that  assignee  could  make  against  payee,  and  providing  that  no  person 
shall  be  considered  bona  fide  holder,  makes  no  exception  where  no  fraud 
has  been  practiced  upon  maker  by  seller  of  patent  right;  State  ex  rel. 
Young  V.  Standard  Oil  Co.,  Ill  Minn.  98,  126  N.  W.  530,  upholding 
Laws  1907,  c.  269,  forbidding  discriminations  in  prices  charged  for 
petroleum  or  any  of  its  products;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67 
W.  Va.  183,  67  S.  E.  636,  upholding  Acts  1907,  c.  41,  establishing  two- 
cent  passenger  rate  on  railroads  over  fifty  miles  in  length;  dissenting 
opinion  in  Union  County  Nat^  Bank  v.  Ozan  Lumber  Co.,  179  Fed.  715, 
103  C.  C.  A.  584,  majority  holding  corporation  contracting  to  make  and 
deliver  patented  log  loader,  taking  notes  not  specifying  they  were  for 
patented  machine,  is  not  merchant  or  dealer  selling  machine  in  due 
course  within  exception  of  statute  declaring  such  notes  void,  and  deny- 
ing recovery  on  notes. 

Distinguished  in  Union  County  Nat.  Bank  v.  Ozan  Lumber  Co.,  179 
Fed.  713,  103  C.  C.  A.  584,  holding  corporation  contracting  to  make 
and  deliver  patented  log  loader,  taking  notes  that  did  not  specify  they  ' 
were  for  patented  machine,  is  not  merchant  or  dealer  selling  machine  in 
due  course  within  exception  of  statute  declaring  such  notes  void,  and 
denying  recovery  on  notes. 

.Miscellaneous.    Cited  in  Union  County  Nat.  Bank  v.  Ozan  Lumber 
Co.,  179  Fed.  711,  103  C.  C.  A.  584,  reciting  history  of  litigation. 

207  U.  S.  258-270,  52  L.  Ed.  197,  28  Sup.  Ot.  82,  BANK  OF  KENTUCKY 
y.  KENTUOKY. 

Not  cited. 

207  U.  S.  270-277,  62  L.  Ed.  201,  28  Sup.  Ot  78,  AEKAN8A8  80UTHEBN 
B.  B.  CO.  ▼.  GEBMAN  NATIONAL  BANK. 

Supreme  Court  will  dismiss  writ  of  error  unless  decision  upon  Federal 
question  was  necessary  to  Judgment  or  in  fact  was  made  ground  of  it. 

Approved  in  Bonner  v.  Gorman,  213  U.  S.  92,  53  L.  Ed.  711,  29  Sup. 
Ct.  483,  holding  Federal  question  raised  after  State  court  afi&rms  judg- 
ment on  second  appeal  comes  too  late  and  dismissing  writ  of  error  to 
review  judgment  of  State  court. 
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Miscellaneous.  Cited  in  Lake  v.  Bonynge,  232  U.  S.  715,  58  L.  Ed. 
812,  34  Sup.  Ct.  330,  and  Strong  v.  Gassert,  216  U.  S.  583,  54  L.  Ed. 
388,  30  Sup.  Ct.  403,  both  dismissing  for  want  of  ju;*isdiction ;  St.  Louis 
etc.  Ry.  Co.  v.  Citizens'  Bank,  87  Ark.  28,  128  Am.  St.  Eep.  17,  112 
S.  W.  156,  where  carrier  delivered  cotton  to  compress  company  and 
bills  of  lading  with  di-afts  attached  were  delivered  to  bank  and  bank 
intrusted  cotton  company  with  bills  of  lading  to  exchange  them  for 
compress  receipts  or  other  bills  of  lading  for  outgoing  cotton,  and 
carrier  is  induced  by  fraud  of  cotton  company  to  ship  out  cotton  with- 
out giving  credit  on  bank's  bills  of  lading,  bank  may  recover  on  bills 
of  lading  not  exchanged  for  compress  receipts. 

207  V.  8.  277-284,  52  L.  Ed.  204,  28  Sup.  Ct.  80,  PATCH  Y.  WABASH  BT. 
CO. 

Quaere,  whether  certificate  of  Judge  of  Circuit  Court  which  is  act  of 
record  can  be  amended  after  term  on  ground  of  mistake  which  is  not  merely 
clericaL 

Approved  in  Dalton  v.  Hazelet,  182  Fed.  570,  105  C.  C.  A.  99,  where 
court  orders  counsel  for  prevailing  party  to  prepare  findings  of  fact 
and  conclusions  of  law  and  allows  thirty  days,  findings  and  decree  pre- 
pared and  signed  on  same  day  that  order  was  made  were  not  prema- 
ture, and  decree  becomes  final  on  date  of  its  filing  three  days  later; 
Home  St.  Ry.  Co.  v.  Lincoln,  162  Fed.  137,  89  C.  C.  A.  133,  holding 
Circuit  Court  is  without  authority  to  correct  judicial  error  in  decree 
upon  motion  or  petition  presented  after  expiration  of  term  at  which  de- 
cree was  entered;  Karrick  v.  Wetmore,  210  Mass.  679,  97  N.  E.  93,  judg- 
ment dismissing  action  under  general  rule  for  dismissal  of  eases  in 
which  no  action  had  been  taken  within  year,  although  erroneous  be- 
cause action  had  been  taken,  becomes  final  and  cannot  be  vacated  by 
Superior  Court  after  expiration  of  year  from  judgment. 

Proviflo  in  IlllnoiB  statute,  Zaws  1905,  page  2,  that  no  nonresident  of 
State  shall  be  appointed  or  act  as  administrator  or  executor  does  not  open 
appointmeot  of  citizen  of  another  State  to  collateral  attack  in  suit  by 
administrator  so  as  to  prevent  him  ftom  insisting  upon  his  right  to  keep 
out  of  Federal  court. 

Approved  in  Lincoln  Trust  Co.  v.  Gaddis  ft  Perry  Co.,  15  Ariz.  377, 
Ann.  Oas.  1916D,  1091,  139  Pac.  463,  holding  act  of  probate  court  in 
appointing  foreign  corporation  as  ancillary  administrator  of  estate 
within  State,  of  nonresident  dying  without  State,  is  not  subject  to  col- 
lateral attack  in  action  by  administrator  to  recover  property  of  dece- 
dent under  Code  1901,  §§  4108-4127. 

Corporation  organised  by  consolidation  of  seyeral  corporations  existing 
under  laws  of  different  States  cannot  eecape  Jurisdiction  of  one  of  these 
States  on  liability  Incurred  In  iu6h  State  by  fact  that  It  la  Incorporated 
elsewhere. 
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Approved  in  Drovers'  Deposit  Nat.  Bank  v.  Tichenor,  202  Fed.  1013, 
holding  cause  is  not  removable  to  Federal  court  under  Judicial  Code, 
§  28,  on  ground  of  diversity  of  citisenship  by  defendant  who  is  eitizen 
and  resident  of  district;  Lake  Shore  etc.  Ry.  Co.  v.  Eder,  174  Fed. 
946,  98  C.  C.  A.  556,  holding  corporation  incorporated  in  several  States, 
including  one  in  which  suit  is  brought,  is  eitizen  of  latter  State  for 
purposes  of  jurisdiction  of  Federal  court;  Mackay  v.  New  York  etc. 
R.  Co.,  82  Conn.  86,  24  L.  R.  A.  (N.  S.)  768,  72  Atl.  587,  holding  rail- 
road consolidated  in  1872  under  Connecticut  act  of  1871  was  Connecticut 
corporation  and  fact  that  it  is  chartered  in  Rhode  Island  in  1893,  does 
not  lessen  authority  of  Connecticut  as  to  liability  incurred  in  Con- 
necticut; Hurst  v.  Southern  Ry.  Co.,  162  N.  C.  371,  78  S.  E.  435, 
holding  suit  against  foreign  corporation  purchasing  under  mortgage 
foreclosure,  by  virtue  of  Code,  §  697,  providing  that  upon  such  con- 
veyance selling  corporation  is  ipso  facto  dissolved  and  purchaser  be- 
comes new  corporation,  is  not  removable  to  Federal  court  on  ground  of 
diversity;  Geraty  v.  Atlantic  Coast  Line  R.  Co.,  80  S.  C.  359,  60  S.  E. 
937,  holding  under  Civ.  Code  1902,  §  1791,  foreign  railroad  corpora- 
tion filing  copy  of  its  charter  and  paying  fee,  becomes  domestic  cor- 
poration subject  to  service  of  summons  as  such;  O'Connor  v.  Chicago 
etc.  Ry   Co.,  144  Iowa,  296,  122  N.  W.  960,  arguendo. 

State  authority  over  consolidated  interstate  corporation.    Note,  24 
L.  R.  A.  (N.  S.)  769. 

Quaere,  what  would  be  law  as  to  removal  where  corporatfon  created  in 
one  State  afterward  becomes  compulaorily  corporation  of  amother  State  for 
same  purposes  In  order  to  extend  its  powers. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Castle,  224  U.  S.  546,  56 
L.  Ed.  879,  32  Sup.  Ct.  606,  corporation  organized  in  Missouri  and 
becoming  corporation  of  Nebraska  only  by  compulsion  of  its  statutes 
in  order  to  do  business  in  that  State,  remains  corporation  of  Missouri 
so  far  as  jurisdiction  of  Federal  court  is  concerned,  and  requisite 
diversity  exists  in  action  for  injuries  by  citizen  of  Nebraska  to  sus- 
tain jurisdiction  of  Federal  Circuit  Court. 

207  V.  S.  284-302,  52  L.  Ed.  208,  28  Sup.  Ot.  72,  AMEBIOAN  TOBACCO  CO. 
y.  WERCKMEISTEB. 

Court  in  construing  statute  is  not  confined  to  literal  reading,  and  may 
consider  its  object  and  purpose,  things  with  which  it  is  dealing,  conditions 
of  affairs  which  led  to  its  enactment  so  as  to  effectuate  rather  than  destroy 
spirit  and  force  of  law  which  legislature  intended  to  enact. 

Approved  in  United  States  v.  Tiffany  &  Co.,  160  Fed.  411,  87  C.  C.  A. 
360,  holding  statue  of  bronze  and  ivory  produced  by  ''cire  perdue"  pro- 
cess of  casting  metal  and  having  sculptor  go  over  it  by  hand  is  within 
Tariff  Act  of  1897,  c.  11,  §  1,  schedule  N,  par.  454,  as  statuary  wrought 
by  liand  from  metal,  and  professional  production  of  sculptor;  District 
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of  Columbia  ▼.  Dewalt,  31  App.  D.  C.  328,  act  of  Congress  of  1907 
regulating  practice  of  veterinary  medicine  in  District  of  Columbia  and 
requiring  license,  is  violated  by  person  practicing  without  license, 
although  act  does  not  in  express  terms  prohibit  such  practice;  dissent- 
ing opinion  in  Baker  v.  Swigart,  199  Fed.  871,  118  C.  C.  A.  313,  major- 
ity holding  provision  of  Reclamation  Act  of  Congress  of  1902,  c.  1093, 
§  6,  authorizing  Secretaiy  of  Interior  to  use  reclamation  fund  for 
operation  and  maintenance  of  reclamation  works  until  major  part  of 
lands  irrigated  pass  into  hands  of  private  owners  when  management 
of  works  passes  to  them,  does  not  authorize  Secretary  of  Interior  to 
make  additional  annual  assessments  for  cost  of  maintenance  prior  to 
time  when  management  passes  to  land  owners. 

Ot>Ject  of  eopyrlglit  law  (Beviaed  Statutes,  section  4962  as  amended) » 
was  to  require  inscription  of  notice  of  copyright,  not  upon  original  paint- 
ing, photograph,  map  or  drawing,  bat  upon  pablished  copies  thereof  which 
it  is  designed  to  protect. 

Approved  in  Louis  Dcjonge  db  Co.  v.  Breuker  &  Kersler  Co.,  235 
U.  S.  36,  59  L.  Ed.  4C16,  35  Sup.  Ct.  6,  dismissing  bill  for  infringement 
of  copyright, -where  statutory  notice  was  not  placed  on  every  reproduc- 
tion of  painting  as  required  by  Rev.  Stats.,  §§  4952,  4970;  Caliga  v. 
Inter  Ocean  Newspaper  Co.,  215  U.  S.  188,  64  L.  £d.  152,  30  Sup.  Ct. 
38,  holding  copyright  law  makes  no  provision  for  second  application 
or  filing  of  amendments,  and  second  application  for  copyright  for  same 
painting  under  different  title  cannot  be  sustained;  Werckmeister  v. 
American  Tobacco  Co.^  207  U.  S.  380,  52  L|  IkL  256,  28  Sup.  Ct.  124, 
arguendo. 

Property  in  copyright  is  creation  of  Federal  statute  passed  in  exercise 
of  power  Tested  in  Oongress  by  Federal  Constitution,  article  I,  section  8, 
"to  promote  the  progress  of  science  and  useful  arts  hy  securing  for  limited 
time  to  anthers  and  inyentors  the  exclusiye  right  to  their  respective  writ- 
ings and  discoveries/'  and  statutes  passed  under  this  grant  of  authority 
should  be  given  fair  and  reasonahle  construction  to  effect  such  purpose. 

Approved  in  Hills  &  Co.  v.  Hoover,  220  U.  S.  334,  Amu  Gas.  19120» 
562,  55  L.  Ed.  487,  31  Sup.  Ct.  402,  holding  institution  in  Federal  Cir- 
cuit Conrt  in  Pennsylvania  of  action  for  replevin  for  recovery  of  in- 
fringing copies  of  copyrighted  engraving,  precludes  owner  of  copyright 
subsequently  maintaining  action  of  assumpsit  to  recover  penalty  for 
copies  seized  under  writ  of  rejdevin;  Bobbs-Merrill  Co.  v.  Straus,  210 
U.  S.  346,  52  L.  Bd.  1091,  28  Sup.  Ct.  722,  provision  of  Rev.  Stats., 
§  4952,  granting  to  owner  of  cop3rright  sole  right  to  vend,  does  not 
authorize  such  owner  after  sale  of  copyrighted  book  to  restrict  price 
at  future  sales  by  notice  of  restriction  in  book;  White-Smith  Music 
Pub.  Co.  V.  Apollo  Co.,  209  U.  S.  15, 14  Axin.  Oaa.  628,  52  L.  Ed.  661,  28 
Sup.  Ct.  319,  holding  copy  of  musical  composition  within  meaning  of 
copyright  statute  does  not  include  perforated  roll  operated  in  conncc- 
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tion  with  musical  instrument  to  prodace  tones  represented  by  musical 
notation. 

OoFyrlght  statute  must  be  construed  in  view  of  Character  of  property 
Intended  to  be  protected;  and  tbat  it  was  Intended  to  give  right  of  copy- 
right to  others  than  author,  inyentor  or  designer  is  conclusiyely  shown 
by  use  of  terms  "proprietor^  and  "assigns"  in  statute. 

Approved  in  Bong  v.  Alfred  S.  Campbell  Art  Co.,  214  U.  S.  245; 
53  L.  £d.  98S,  29  Sup.  Ct.  628,  holding  under  Rev.  Stats.,  §  4952,  as 
amended  by  act  of  1891,  assignee  of  author  of  painting  is  not  entitled 
to  copyright  unless  author  is  citizen  of  country  to  which  reciprocal 
copyright  privileges  have  been  extended,  and  fact  that  assignee  is 
citizen  of  such  country  is  immaterial. 

Right  of  assignee  of  author,  etc.,  to  copyright.  Note,  16  Ann. 
Oas.  1129. 

Whether  owner  of  original  production,  or  owner  of  composition 
represented  thereby,  is  the  proprietor  within  copyright  law. 
Note,  3  B.  R.  G.  672. 

Exhibition  In  royal  gallery  is  not  such  publication  of  painting  as  pre- 
vents copyright,  where  it  was  expressly  entered  with  copyrights  reserved. 

Approved  in  Universal  Film  Mfg.  Co.  v.  Copperman,  218  Fed.  579, 
134  C.  C.  A.  305,  where  foreign  owner  of  photoplay  sold  positive  film 
in  England  with  void  condition  against  resale  for  export,  and  later 
copyrighted  play  in  United  States,  purchaser's  assignee  in  United 
States  cannot  be  treated  as  infringer. 

Seizure  of  inMnging  copies  of  copyrighted  painting  is  not  violation 
of  InMnger's  rights  under  fourth  and  fifth  amendments. 

Distinguished  in  Weeks  v.  United  States,  232  U.  S.  397,  Ann.  Cas; 
19150,  1177,  L.  R.  A.  1916B,  834,  58  L.  Ed.  657,  34  Sup.  Ct.  341,  seizure 
of  letters  and  papers  of  accused  in  his  house  during  his  absence  by 
Federal  officer  acting  under  color  of  office,  but  without  search-warrant, 
is  violation  of  fourth  amendment,  and  use  of  such  papers  at  trial  over 
his  objections  is  prejudicial  error. 

Common-law  rights  in  intellectual  productions.  Note,  43  L.  R.  A. 
(N.  S.)  640,  641. 

Miscellaneous.  Cited  in  Bomn  Hat  Co.  v.  United  States,  223  U.  S. 
714,  56  L.  Ed..  626,  32  Sup.  Ct.  521,  affirming  judgment  on  authority  of 
principal  case;  American  Lithographic  Co.  v.  Werckmeister,  221  U.  S. 
607,  55  L.  Ed.  876,  31  Sup.  Ct.  676,  reciting  history  of  litigation ;  Werck- 
meister V.  American  Tobacco  Co.,  207  U.  S.  379,  52  L.  Ed.  255,  28 
Sup.  Ct.  124;  incidentally. 
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207  U.  S.  802-309,    52  Ii.  Ed.    219,  28    Bap.    Ot.  68,   CHUNK  T.  OITT  ft 

8UBUBBAN  BY.    0O« 

PUintUr  entering  street-car  In  ninal  manner  and  hit  by  another  car 
run  rapidly  past  place  of  entrance,  is  not,  as  matter  of  law,  goilty  of  con- 
tributory negligence;  Issue  is  for  jury. 

Approved  in  Younglove  v.  Pullman  Co.,  207  Fed.  804,  holding  pas- 
senger's failure  to  look  to  see  if  stool  was  in  place  before  alighting  from 
Pullman  car  was  not  contributory  negligence  as  matter  of  law;  Dieck- 
mann  v.  Chicago  etc.  Ry.  Co.,  145  Iowa,  262,  139  Am.  St.  Rep.  420,  31 
L.  R.  A.  (N.  8.)  838,  121  N.  W.  681,  contributory  negligence  was  ques- 
tion for  jury  in  action  for  death  of  passenger  struck  by  train  while 
crossing  track  to  board  another  train  after  train's  agent  announced 
train  and  requested  passengers  to  cross. 

Even  if  plaintiff  is  negligent  in  placing  herself  in  position  of  danger, 
her  nefi^gence  is  not  proximate  cause  of  injury  if  defendant  discovered 
danger  in  time  to  avoid  injury  by  use  of  reasonable  care  on  its  part. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Eddy,  228  Fed.  647,  holding  in 
action  for  death,  questions  of  negligence,  contributory  negligence,  and 
whether  company  could  have  prevented  injury  notwithstanding  de- 
ceased's negligence,  were  for  jury;  Great  Northern  Ry.  Co.  v.  Harman, 
217  Fed.  961,  L.  R.  A.  19150,  843,  133  C.  C.  A.  631,  contributory  negli- 
gence of  trespasser  on  railroad  track  in  attempting  to  remove  push-car 
from  track  to  avoid  collision,  instead  of  using  all  his  efforts  to  avoid 
personal  injury,  does  not  preclude  recovery  under  last  clear  chance  doc- 
trine; Hart  v.  Northern  Pac.  Ry.  Co.,  196  Fed.  188, 116  C.  C.  A.  12,  hold- 
ing in  action  for  death  of  pedestrian  while  walking  along  railroad  track, 
evidence  was  insufficient  to  warrant  submission  of  issue  of  discovered 
peril  to  jury;  Little  Rock  Ry.  etc.  Co.  ▼.  Billings,  187  Fed.  963,  110 
C.  C.  A.  80,  and  Illinois  Cent.  R.  R.  Co.  ▼.  Nelson,  173  Fed.  916,  97 
C.  C.  A.  331,  both  denying  recovery  in  action  for  death  of  person  killed 
at  crossing  by  freight  train  backing  at  rate  of  four  or  five  miles  an  hour, 
where  negligence  of  deceased  is  conceded;  Little  Rock  Ry.  etc.  Co.  v. 
Billings,  173  Fed.  905,  19  Ann.  OaB.  1178^  81  L.  R.  A.  (K.  8.)  1031,  98 
C.  C.  A.  467,  denying  recovery  for  death  of  intoxicated  person  walking 
on  track  toward  approaching  car;  St.  Louis  etc.  R.  Co.  v.  Summers,  173 
Fed.  359,  97  C.  C.  A.  328,  holding  fact  that  persons  operating  train  see 
persons  driving  toward  crossing  does  not  charge  them  with  negligence  in 
not  stopping  train,  as  th^  have  right  to  presume  traveler  will  stop  at 
crossing  as  law  requires,  and  denying  recovery  in  action  for  death; 
Crotty  V.  Chicago  etc.  Ry.  Co.,  169  Fed.  597,  95  C.  C.  A.  91,  holding  in 
action  for  death  of  brakeman,  his  negligence  in  taking  exposed  x)osition 
at  direction  of  conductor  for  purpose  of  staking  car  over  switch,  is  no 
defense,  where  n^Iigence  of  conductor  supervened,  and  latter 's  n^li- 
gence  is  attributable  to  master  under  statute ;  Denver  City  Tramway  Co. 
V.  Cobb,  164  Fed.  43,  90  C.  C.  A.  459,  holding  in  action  for  injuries  to 
XIX— 70 
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person  ci-ossing  street  from  collision  with  street-car,  doctrine  of  last 
clear  chance  is  inapplicable,  where  negligence  of  person  injared  con- 
tinned  to  moment  of  injuiy  and  his  position  of  danger  was  not  dis- 
covered in  time  to  avoid  injury;  Washington  etc.  Ry.  v.  Slyder,  43 
App.  D.  C.  101,  allowing  recovery  in  action  for  injuries  to  passenger 
alighting  from  street-car  and  struck  by  car  passing  on  adjoining  track ; 
Washington  Ry.  etc.  Co.  v.  Cullember,  39  App.  D.  C.  325,  holding  street 
railway  liable  for  injuries  to  person  thrown  from  wagon  in  collision  with 
street-car,  although  his  own  n^ligence  exposed  him  to  injury,  where 
motorman  saw  him,  or  could  have  seen  him  by  use  of  reasonable  dili- 
gence, in  time  to  stop  car;  Capital  Traction  Co.  v.  Apple,  34  App.  D.  C. 
571,  allowing  recovery  for  death  of  pedestrian  crossing  tracks  of  street 
railway  diagonally,  where,  car  was  running  at  double  speed  allowed  by 
police  regulation ;  City  &  Suburban*  Ry.  v.  Cooper,  32  App.  D.  C.  567, 
allowing  recovery  in  action  for  injuries  to  driver  of  wagon  struck  by 
street-oar  at  crossing,  where  car  was  moving  at  twice  speed  allowed  by 
police  regulation  and  motorman  failed  to  sound  gong;  Louisville  Ry-  Co. 
V.  Mitchell,  138  Ky.  197,  127  S.  W.  772,  allowing  recovery  for  injuries 
to  passenger  alighting  from  car  and  struck  by  car  passing  in  opposite 
direction;  Meierhoff  v.  United  Rys.  Co.,  186  Mo.  App.  575,  172  S.  W. 
404,  allowing  recovery  for  death  of  person  killed  by  interurban  car 
while  crossing  track  at  station  to  board  car;  McKennan  v.  Omaha  etc.  R. 
Co.,  97  Neb.  283,  149  N.  W.  827,  holding  in  action  for  injuries  to  person 
driving  wagon  on  street-car  track  in  front  of  approaching  car  question 
of  whether  motorman  could  have  avoided  accident  after  discovery  of 
danger  was  for  jury ;  Zelenka  v.  Union  Stockyards  Co.,  82  Neb.  514,  118 
N.  W.  104,  holding  in  action  for  death,  question  of  whether  engineer 
after  discovering  peril  of  car  repairer  might  have  prevented  injury  by 
exercise  of  reasonable  care.,  is  for  jury;  Oklahoma  City  Ry.  Co.  v.  Bar- 
kett,  30  Okl.  31,  118  Pac.  351,  in  applying  last  clear  chance  doctrine  in 
action  for  injuries  it  was  error  to  insert  in  instruction  to  jury  words 
''or  by  the  exercise  of  reasonable  care  might  have  discovered"  peril; 
dissenting  opinion  in  Nehring  v.  Connecticut  Co.,  86  Conn.  139,  45 
L.  R.  A.  (N^  S.)  896,  84  Atl.  528,  majority  den^ung  recovery  in  action 
for  death  of  pedestrian  crossing  street-car  tracks  diagonally  without 
looking  for  approaching  car,  from  rear. 

Liability  of  street-car  company  for  negligent  injuries  to  pedestrian 
guilty  of  contributory  negligence.    Note,  2  N.  0.  0.  A.  746. 

Liability  for  injuries  to  intending  passengers.    Note,  4  N.  0.  0.  A. 
442. 

Amnesia  caused  by  personal  injuries.    Note,  16    Ann.  Oas.  1150. 

207    XT.  8.  810^28,  52    I^  Ed.  222,  28    8ap.    Ct.  65,  POIA  T.  mmiAL 
BESEBVE  FDND  LIFE  ASSN.  OF  NEW  TOBK. 

Where  power  to  alter,  amend  or  repeal  charterB  is  reserved  by  Ood- 
Btitution«  general  law,  or  in  cbarter,  reincorporation  of  mutual  life  associa- 
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ttmi  M  ngnlar  life  Inauraiice  company  is  not  Toid  u  impainnent  of  contract 
of  poUcj-holdon  or  as  yioiation  of  Fonrtoontli  Amondmont. 

Approred  in  Robinson  v.  Mutual  etc.  Ins.  Co.,  159  Fed.  565,  following 
rule;  Bigelow  v.  Calumet  etc.  Min.  Co.,  167  Fed.  708,  holding  stock- 
holders are  bound  by  statutory  amendment  to  mining  law  (Mich.  Public 
Acts  1905,  p.  153)  authorizing  mining  corporation  to  purchase  stock  in 
other  mining  companies,  although  such  power  is  not  included  in  its 
articles  of  incorjibration,  under  provision  of  Mich.  Const.,  art.  XV,  §  1, 
providing  for  Amendment  alteration  or  repeal  of  laws  relating  to  forma- 
tion of  corporations;  Lord  v.  Equitable  Life  Assur.  Soc.,  194  N.  T.  235, 
22  L.  R.  A.  (N.  8.)  420,  87  N.  £.  451,  upholding  Laws  1906,  p.  763,  e.  326, 
providing  for  mutualization  of  stock  life  insurance  company  by  vote  of 
majority  of  directors,  when  authorized  by  stockholders  holding  majority 
of  stock,  a£  applied  to,  company  organized  under  laws  of  1853,  as 
amended  by  laws  of  1865,  providing  for  method  of  mutualization, 
although  such  method  is  different;  Winfree  v.  Riverside  Cotton  Mills 
Co.,  113  Va.  721,  75  S.  E.  311,  holding  in  action  by  stockholder  that  act 
of  1903  (Code  1904,  c.  46a,  §  1105e)  authorizing  consolidation  of  corpo- 
rations does  not  impair  contract  of  corporation  consolidating  with  another 
by  majority  vote  of  its  stockholders,  where  power  to  alter  or  amend 
charter  was  expressly  reserved  by  provisions  of  chapter  57  of  Code  of 
1873,  under  which  corporation  was  organized;  Robinson  v.  Mutual  Re- 
serve Life  Ins.  Co.,  175  Fed.  625,  arguendo. 

Distinguished  in  Smythe  v.  Supreme  Lodge  K.  P.,  198  Fed.  986,  hold- 
ing contract  between  fraternal  order  and  member  for  payment  of  speci- 
fied assessments  cannot  be  changed  by  amendment  to  Constitution  of 
order  increasing  assessments. 

207  V.  8.  328-387,  52  I..  Ed.  286,  28  Bap.  Ot  121,  ATIiANTIO  0OA8T  LINE 
B.  B.  OO.  V.  WHABTbK. 

Any  exercise  of  State  authority,  in  whaterer  form  manifeatad,  whicb 
directly  regulates  interstate  commerce,  is  repugnant  to  commerce  clause 
of  Federal  Constitution. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  Kaw  Valley  Drainage 
District,  233  U.  S.  79,  68  L.  Ed.  859,  34  Sup.  Ct.  564,  orders  of  State 
court  requiring  interstate  railroad  to  remove  bridge  cannot  be  justified 
by  invoking  police  power  in  aid  of  drainage  district;  Simpson  v. 
Shcpard,  230  U.  S.  402,  Ann.  Oas.  1916A,  18,  48  L.  B.  A.  (N.  S.)  1151, 
57  L.  Ed.  1542,  33  Sup.  Ct.  729,  holding  State  may,  in  absence  of  con- 
gressional action,  regulate  intrastate  rates  of  interstate  carrier,  although 
relations  between  interstate  and  intrastate  rates  are  thereby  disturbed; 
Savage  v.  Jones,  225  U.  S.  525,  66  L.  Ed.  1191,  32  Sup.  Ct.  715,  upholding 
statute  of  Indiana  (Acts  1907,  c.  206)  regulating  sale,  and  requiring  dis- 
closure of  ingredients,  but  not  formula  of  concentrated  commercial  food 
for  stock;  Missouri  Pacific  Ry.  Co.  v.  Kansas,  216  U.  S.  284,  54  L.  Ed. 
482,  30  Sup.  Ct.  330,  upholding  order  of  State  railroad  commission  re- 
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quiring  regular  passenger  train,  instead  of  mixed  passenger  and  freight 
train  to  be  run  from  point  within  State  to  State  line,  although  there 
are  no  terminal  facilities  at  State  line;  Adams  Express  Co«  v.  Kentucky, 
214  U.  S.  223,  53  L.  Ed.  973,  29  Sup.  Ct.  633,  holding  Ky.  Stats.  1903, 
§  1307,  making  it  offense  to  sell  liquor  to  inebriate,  as  applied  to  carrier 
bringing  liquor  from  another  State  is  void;  Asbell  v.  Kansas,  209  U.  S. 
254,  14  Ann.  Oaa.  1101,  52  L.  Ed.  780,  28  Sup.  Ct.  485,  Laws  of  Kansas 
1905,  c.  495,  §  27,  prohibiting  transportation  of  cattle  into  State  from 
point  south  of  State  except  for  immediate  slaughter  without  inspection 
by  State  officials  or  national  bureau  of  animal  industry  is  not  in  conflict 
with  Federal  acts  of  1903  or  1905  relating  to  inspection  of  cattle,  nor 
void  as  regulation  of  interstate  commerce;  Howard  v.  Illinois  Central 
R.  R.  Co.,  207  U.  S.  496,  52  L.  Ed.  308,  28  Sup.  Ct.  141,  Federal  Em- 
ployers' Liability  Act  of  1906  though  void  for  other  reasons,  is  not  void 
for  reason  that  it  regulates  relations  of  employer  and  employee ;  dissent- 
ing opinion  in  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour  Mills  Co.,  211 
U.  S.  625,  53  L.  Ed.  362,  29  Sup.  Ct.  214,  majority  holding  State  court 
may,  in  absence  of  action  by  Congress,  compel  interstate  railroad  by 
mandamus  to  afford  equal  local  switching  services  to  shippers,  notwith- 
standing cars  for  which  service  is  claimed  are  eventually  to  be  engaged 
in  interstate  commerce;  Ohage  v.  Northern  Pae.  Ry.  Co.,  200  Fed.  130, 
118  C.  C.  A.  302,  upholding  carrier's  regulation  for  operation  of  limited 
train  permitting  discharge  of  passenger  at  station,  but  prohibiting  taking 
on  of  passengers  at  such  station ;  Louisville  etc.  R.  Co.  v.  Railroad  Com- 
mission of  Alabama,  191  Fed.  764,  765,  order  of  railroad  commission  re- 
quiring interstate  railroad  to  receive  and  discharge  passengers  at  speci- 
fied station  and  not  requiring  another  railroad  entering  city  to  discharge 
passengers  at  such  station  is  not  authorized  by  Alabama  act  of  1903 
relating  to  construction  and  use  of  union  station,  and  is  also  void  under 
Fourteenth  Amendment;  Danciger  v.  Stone,  187  Fed.  857,  liolding  Okla- 
homa Laws  1909,  §  4180,  making  it  unlawful  to  manufacture,  sell,  give 
away,  or  otherwise  furnish  liquor,  and  Session  Laws  1907-8,  art.  Ill, 
§§5,  6,  providing  for  search  and  seizure  of  liquors  within  State,  have  no 
application  to  liquors  transported  in  interstate  commerce  into  State 
while  remaining  in  hands  of  carrier  for  delivery  to  consignee;  Shepard 
v.  Northern  Pac.  Ry.  Co.,  184  Fed.  770,  773,  holding  Minnesota  rate  stat- 
utes of  1907  void  as  burden  on  interstate  commerce;  United  States  v. 
United  States  Express  Co.,  180  Fed.  1011,  holding  act  of  1897  forbidding 
introduction  of  liquor  into  that  part  of  Oklahoma  formerly  Indian  Terri- 
tory is  no  longer  in  force  after  admission  of  State  and  granting  man- 
damus to  compel  express  company  to  accept  shipment  of  liquor  from 
Arkansas;  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  903,  upholding  Fed- 
eral Employers'  Liability  Act  of  1908;  Delaware  etc.  R.  Co.  v.  Stevens, 
172  Fed.  604,  order  of  public  service  commission  of  New  York  requiring 
railroad  to  stop  two  interstate  trains  at  certain  place  is  legislative  and 
not  res  judicata  as  to  its  validity  in  suit  to  enjoin   enforcement  of 
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order  as  interference  with  interstate  commerce;  St.  Louis  etc.  R.  Co.  v. 
Hadley,  168  Fed.  340,  fact  that  statutes  of  Missouri  of  1907  establishing 
two-eent  passenger  rate  and  maximum  freight  rates  are  confiscatory  and 
void  as  applied  to  some  railroads  does  not  render  them  void  as  to  other 
railroads ;  Southern  Ry.  Co.  v.  King,  160  Fed.  338,  87  C.  C.  A.  284,  up- 
holding provision  of  Georgia  Civil  Code,  §  2222,  requiring  engineers  to 
check  speed  at  public  road  crossings,  as  applied  to  train  engaged  in 
interstate  commerce;  St.  Louis  etc.  Ry.  Co.  v.  State,  85  Ark.  287,  107 
S.  W.  990,  statute  of  1907  requiring  stoppage  of  all  trains  at  given 
station,  except  ''Mexico  Special"  is  void  as  requiring  stoppage  of  fast 
interstate  trains,  where  eight  daily  trains  stop  at  such  town;  Southern 
Ry.  Co.  V.  Atlanta  Sand  etc.  Co.,  136  Ga.  41,  68  S.  E.  810,  upholding 
storage  rule  8  of  railroad  commission,  adopted  under  authority  of  act  of 
1905,  as  applied  to  applications  for  cars  to  be  used  in  intrastate  or  inter- 
state commerce;  Illinois  Cent.  R.  Co.  v.  Commonwealth,  154  Ky.  335, 
157  S.  W.  689,  holding  act  of  1912  requiring  railroads  to  stop  all  trains 
at  any  station  where  State  penitentiary  is  located,  is  void  as  requiring 
fast  interstate  trains  to  stop  at  place  of  one  thousand  inhabitants  at 
which  three  trains  each  way  are  stopped  daily;  Detroit  etc.  Ry.  Co.  v. 
State,  82  Ohio  St.  67,  72, 137  Am.  St.  Rep.  768,  91  N.  E.  870,  871,  uphold- 
ing provision  of  Rev.  Stats.,  §  3365-27b  requiring  equipment  of  loco- 
motives and  cars  in  intrastate  trafBc  with  automatic  couplers;  Chicago 
etc.  Ry.  Co.  v.  Beatty,  34  Okl.  332,  42  L.  R.  A.  (N.  S.)  984,  126  Pac. 
738,  holding  territorial  act  of  1905  imposing  upon  railroad  companies 
penalty  of  one  dollar  per  day  for  failure  to  furnish  cars  within  five  days 
of  request  is  not  in  conflict  with  act  of  Congress  of  1906  requiring 
carrier  to  furnish  cars  upon  reasonable  request;  Gulf  etc.  Ry.  Co.  v. 
State  ex  rel.  Caldwell,  28  Okl.  757,  36  L.  R.  A.  (N.  B.)  456,  116  Pac.  177, 
denying  injunction  to  restrain  interstate  carrier  from  receiving  liquor 
at  point  without  State  for  transportation  to  x)oint  within  State  for  use 
in  violation  of  State  laws;  St.  Louis  etc.  R.  Co.  v.  Troy,  25  Okl.  751, 108 
Pac.  754,  upholding  order  of  commission  requiring  two  interstate  trains 
to  stop  at  specified  point  in  State,  where  service  is  inadequate;  Missouri 
etc.  Ry.  Co.  v.  Norfolk,  25  Okl.  333,  29  L.  R.  A.  (N.  S.)  169,  107  Pac. 
175,  holding  order  of  corporation  commission  requiring  stoppage  of  in- 
terstate train  at  certain  point  void;  Chicago  etc.  R.  Co.  v.  Railroad  Com- 
mission, 152  Wis.  665,  668,  140  N.  W.  300,  301,  upholding  Statute  of 
1911,  §  1801,  requiring  railroad  to  maintain  station  at  every  village  hav- 
ing postoffice  and  over  two  hundred  inhabitants,  and  requiring  at  least 
one  passenger  train  each  way  to  be  stopped  at  such  station,  and  if  four 
or  more  trains  are  run  each  way  requiring  two  each  way  to  be  stopped. 

Wliether  adequate  local  f  adUttes  eziat  Is  not  Inhermitly  Federal  ques- 
tion, but  In  80  far  as  existence  of  such  adequate  facilities  is  luTolved  In 
determination  of  Federal  questloii  of  wliether  order  concerning  interstate 
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train  does  or  does  not  directly  regulate  interstate  commerce,  that  question 
may  be  considered  by  Supreme  Court. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Raibroad  Commission  of  Wis- 
consin, 237  U.  S.  227,  59  L.  Ed.  980,  35  Sup.  Ct.  560,  holding  Supreme 
Court  may  determine  fact  of  local  facilities  involved  in  determination  of 
Federal  question  whether  order  concerning  stoppage  of  interstate  train 
is  burden  on  interstate  commerce;  Hemdon  v.  Chicago  etc.  Ry.  Co.,  218 
U.  S.  156,  54  L.  Ed.  977.  30  Sup.  Ct.  633,  Act  of  1907,  Mo.  Rev.  Stats., 
§  1075,  requiring  interstate  trains  to  stop  at  junction  or  intersecting 
points  of  railroads,  is  void  as  burden  on  interstate  commerce. 

''Adequate  or  reasonable  facilities"  is  relatiye  expression,  incapable 
of  exact  definition,  and  calling  for  such  facilities  as  might  be  fairly  de- 
manded, regard  being  had,  among  other  things,  to  size  of  place,  extent  of 
demand  for  transportation  and  cost  of  additional  accommodations. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Railroad  Commission  of  Wis- 
consin, 237  U.  S.  230,  59  L.  Ed.  931,  36  Sup.  Ct.  560,  statute  of  Wisconsin 
requiring  interstate  trains  to  stop  at  villages  of  specified  number  of  in- 
habitants without  regard  to  volume  of  business,  is  void;  Seward  v. 
Denver  etc.  R.  Co.,  17  N.  M.  588,  46  L.  R.  A.  (N.  S.)  242,  131  Pac.  991, 
holding  order  requiring  railroad  to  maintain  agent  at  station  is  void 
under  facts  disclosed  by  record;  St.  Louis  etc.  Ry.  Co.  v.  State,  28  Okl. 
381,  111  Pac.  399,  holding  order  of  corporation  commission  requirinpr 
railroad  to  remove  inadequate  depot  building  and  construct  new  one 
void,  where  company  offers  to  reconstruct  old  building  to  meet  require- 
ments of  adequacy  and  convenience. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  IS  Ann.  Oaa.  148. 

Right  to  limit  speed,  or  require  stopping,  of  interstate  and  mail 
trains.    Note,  14  L.  R.  A.  (N.  8.)  293. 

207  XT.  S.  33»-359,  52  L.  Ed.  236,  28  Sup.  Ct.  114,  HEATH  k  BfUJJGAN 
MFQ.  00.  y.  WORST. 

Legislature  in  regulating  business  has  wide  range  of  discretion  and 
may  well  make  distinctions  depend  upon  degree  of  eyil  without  being  arbi- 
trary. 

Approved  in  Mutual  Lioan  Co.  v.  Martell,  222  U.  S.  236,  Ann.  Gas. 
1913B,  529,  56  L.  Ed.  180,  32  Sup.  Ct.  74,  upholding  statute  of  Massa- 
chusetts (Stat.  1908,  c.  605)  requiring  assignment  of  wages  to  be  earned 
in  future  to  be  accepted  in  writing  by  employer  and  recorded,  and  in 
case  of  married  man  requiring  written  consent  of  wife  to  be  attached  to 
assignment ;  Engel  v.  0  'Malley,  219  U.  S.  138,  55  L.  Ed.  136.  31  Sup.  Ct. 
190,  upholding  provisions  of  Laws  of  New  York  of  1910,  e.  348,  regulat- 
ing business  of  receiving  deposits  for  safekeeping  or  transmission  to 
others,  and  excluding  persons  or  corporations  authorized  to  do  business 
by  banking  law,  and  national  banks^  and  others  specified;  District  of 
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Columbia  v.  Brooke,  214  U.  S.  160,  58  L.  Ed.  945,  29  Sup.  Ct.  560,  up- 
holding act  of  1896  providing  for  drainage  of  District  of  Columbia  and 
])roviding  different  methods  of  enforcement  against  resident  and  non- 
resident ownei-s;  Standard  Home  Co.  v.  Davis,  217  Fed.  915,  upholding 
Act  of  Arkansas,  1913,  p.  904,  providing  for  regulation  of  investment 
companies;  Freadrich  v.  State,  89  Neb.  353,  34  L.  E.  A.  (N.  S.)  650,  131 
N.  W.  622,  upholding  provision  of  Comp.  Stats.  1909,  c.  33,  known  as 
pure  food  law,  reflating  labels  of  food  packages,  and  classifying  per- 
sons who  eell  at  wholesale  or  retail  in  one  class,  and  those  selling  at 
retail  only  in  another  class;  State  v.  Davis,  157  N.  C.  651,  89  L.  R.  A. 
(N.  8.)  136,  73  S.  E.  132,  upholding  Revisal  1908,  §  3712a,  making  it 
misdemeanor  to  charge  more  than  six  per  cent  on  loans  secured  by  mort- 
gage on  household  and  kitchen  furniture;  Sterrett  &  Oberle  Packing  Co. 
V.  Portland,  79  Or.  268,  154  Pac.  413,  classification  of  ordinance  requir- 
ing inspection  of  plants  of  persons  outside  city  slaughtering  more  than 
five  animals  a  week  for  sale  in  city,  and  providing  that  persons  Slaugh- 
tering less  than  that  number  may  dispose  of  meats  upon  presenting  car- 
casses for  inspection  in  city  is  not  unreasonable;  Commonwealth  v. 
Grossman,  248  Pa.  18,  93  Atl.  784,  fact  that  act  of  1911,  providing  for 
licensing  and  regulating  private  banking,  exempts  from  its  provisions 
incorporated  associations  engaged  in  private  banking  in  same  locality 
for  seven  years  prior  to  passage  of  act  does  not  render  it  invalid. 

Classlilcation  must  have  relation  to  purpose  of  legislature,  bat  logical 
approprlateneis  of  Incloslon  or  ezcloslon  of  objects  or  persons  Is  not  re-    . 
quired,  and  classification,  thoagli  it  may  not  be  arbitrary,  calls  for  freedom 
of  discretion,  even  tbough  it  result  In  111-adTlsed,  unequal  and  oppressive 
legislation. 

Approved  in  Sturges  etc.  Mfg.  Co.  v.  Beauchamp,  231  U.  S.  326, 
L.  R.  A.  1915A,  1196,  68  L.  Ed.  250,  34  Sup.  Ct.  60,  upholding  Illinois 
Child  Labor  Act  of  1903;  State  v.  Hurlburt,  82  Conn.  235,  72  Atl.  1080, 
and  Griffith  v.  Connecticut,  218  U.  S.  571,  64  L.  Ed.  1154,  31  Sup.  Ct.  132, 
both  upholding  Connecticut  statute  Public  Acts  of  1907,  c.  238,  limiting 
interest  on  loans  made  by  others  than  national  bank,  bank  or  trust  com- 
pany, or  pawnbroker  and  excluding  from  its  operation  loans  to  national 
and  State  banks  and  trust  companies,  and  mortgages  on  real  and  personal 
property;  Citizens  Ins.  Co.  v.  Clay,  197  Fed.  438,  upholding  Ky.  Stats. 
1912,  c.  5,  creating  State  insurance  board  with  power  to  establish  rates ; 
Watson  V.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  947,  upholding  Employers' 
Liability  Act  of  Congress  of  1908;  Ivy  v.  Western  Union  Tel.  Co.,  165 
Fed.  373,  374,  upholding  Ark.  Act  1903,  §  7947,  declaring  telegraph  com- 
panies liable  for  mental  anguish,  apart  from  bodily  injury  or  pecuniary 
loss,  for  negligenee  in  receiving,  transmitting  or  delivering  messages; 
Metropolis  Theater  Co.  v.  Chicago,  246  HI.  25,  92  N.  E.  599,  upholding 
ordinance  classifying  theaters  and  places  of  amusements  according  to 
highest  price  of  admission,  excluding  box  seats,  and  imposing  license  tax 
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accordingly;  Hawkins  v.  Smith,  242  Mo.  696,  147  S.  W.  1044,  upholding 
Rev.  Stats.,  §§  5440-5444,  making  owners  of  mines  liable  for  injuries  to 
employees  resulting  from  n^ligence  of  fellow-servants;  State  ex  rel. 
Sparks  v.  State  Bank  etc.  Co.,  31  Nev.  470,  103  Pac.  410,  upholding  act 
of  1907  creating  board  of  bank  commissioners,  providing  for  appoint- 
.  luent  of  bank  examiner,  and  for  appointment  of  receivers  for  insolvent 
banks ;  State  v.  Sherman,  18  Wyo.  181,  Ajul  Gaa.  19120,  819,  27  L.  B.  A. 
(N.  S.)  898,  105  Pac.  302,  upholding  Laws  1909,  p.  183,  c.  135,  making 
it  misdemeanor  for  person  to  chaise  more  than  twenty-fiye  per  cent 
interest  on  loans  of  less  than  two  hundred  dollars. 

Validity  of  Employers '  Liability  Act  exempting  certain  employments 
from  its  operation.    Note,  Ann.  CaB.  1914D,  405. 

«  Legislatures  have  constitutional  power  to  make  unwise  dassiflcatlonB 
and  Federal  Supreme  Court  will  not  limit  power  of  State  by  condemning  as 
denying  equal  protection  of  law,  legislation  whose  purpose  miglit  have  been 
accomplished  in  better  way. 

Approved  in  Davis  v.  Florida  Power  Co.,  64  Fla.  269,  Ann.  Oslb.  1914B, 
965,  60  South.  766,  5  N.  C.  C.  A.  942,  upholding  Gen.  Stats.,  §  3147, 
giving  right  of  action  for  wrongful  death  to  parent  or  l^al  representa^ 
tive,  against  corporations  or  private  associations,  but  not  against  in- 
dividuals ;  Barrett  v.  State,  175  Ind.  117,  93  N.  E.  545,  upholding  Laws 
1907,  c.  197,  regulating  width  of  entries  in  bituminous  coal  mines  and 
exempting  block  mines  from  its  provisions;  Freadrich  v.  State,  89  Neb. 
.  348,  34  L.  E.  A.  (N.  8.)  650,  131  N.  W.  620,  upholding  provision  of 
Comp.  Stats.  1909,  c.  33,  known  as  pure  food  law. 

Statute  of  North  Dakota  making  it  misdemeanor  to  manufacture  for 
sale  or  sell  mixed  paint  containing  other  than  specified  ingredients  without 
label  showing  substitutes  and  quantity  of  each,  is  not  denial  of  equal 
protection  of  law  to  manufacturers  of  mixed  paints  containing  Ingredients 
other  than  those  specified. 

Approved  in  Price  v.  Illinois,  238  U.  S.  453,  69  L.  Ed.  1405,  35  Sup.  Ct. 
892,  upholding  provision  of  Illinois  pure  food  law  prohibiting  sale  of 
food  preservatives  containing  boric  acid ;  Miller  v.  Wilson,  236  U.  S.  384, 
L.  R.  A.  1915F,  829,  59  L.  Ed.  632,  35  Sup.  Ct.  342,  upholding  California 
.  statute  of  1911  limiting  hours  of  women  to  eight  in  specified  occupations 
including  hotels ;  International  Harvester  Co.  v.  Missouri,  234  U.  S.  213, 
52  L.  R.  A.  (N.  S.)  525,  58  L.  Ed.  1283,  34  Sup.  Ct.  859,  upholding 
Missouri  anti-trust  laws  of  1899  and  1909  appljdng  to  venders  of  commo- 
dities and  not  to  venders  of  labor  and  services. 

Statute  of  North  Dakota  requiring  manufacturers  and  yendets  of 
mixed  paints  to  label  tnem  in  manner  to  show  ingredients  and  prohibiting 
nonenumerated  ingredients  without  specific  declaration  of  quantity,  is  not 
void  under  Fourteenth  Amendment. 

Approved  in  Standard  Stock  Food  Co.  v.  Wright,  225  U.  S.  549,  56 
L.  Ed.  1201,  32  Sup.  Ct.  784,  upholding  Iowa  statute  of  1907  regulating 
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sale  of  ooneentrated  commercial  feeding-stuff  for  stock,  requiring  dis- 
closure of  ingredients;  Commonwealth  v.  Moore,  214  Mass.  28,  100 
N.  E.  1076,  upholding  Stats.  1912,  c.  248,  §  1,  prohibiting  sale  within 
State  of  carcasses  of  neat  cattle,  sheep  or  swine  slaughtered  without 
State  unless  inspected  at  time  of  slaughter;  State  ex  rel.  Young  v. 
Standard  Oil  Co.,  Ill  Minn.  98,  100,  126  N.  W.  630,  531,  upholding? 
Laws  1907,  c.  269,  forbidding  discriminations  in  priecs  charged  for 
petroleum  or  its  products. 

Police  regidations  as  to  branding  or  labeling  articles  of  commerce. 
Note,  40  L.  R.  A,  (N.  S.)  878. 

w 

207  U.  8.  359-368,  52  I..  Ed.  246,  28  Sup.  Ot.  130,  VANDAUA  B.  R.  OO. 
▼.  INDIANA    EX  BEL.  SOUTH  BEND. 

Miscellaneous.  Cited  in  Long  v.  Shepard,  241  U.  S.  652,  60  L.  Ed. 
1222,  36  Sup.  Ct.  722,  dismissing  for  want  of  jurisdiction. 

207  U.  8.  368-372,  52  L.  Ed.  249,  28  Sop.  Ct.  127,  PABAI80  ▼.  XnHTED 
STATES. 

Eule  that  on  appeal  ftom  Olrcuit  Court  on  ground  of  denial  of  con- 
stitutional Tight,  record  must  show  constitutional  question  was  raised  in 
Circuit  Court  applies  under  section  10  of  Act  of  1902  to  writs  of  error 
to  review  Judgments  of  Supreme  Court  of  Philippine  Islands. 

Approved  in  McMicking  v.  Schields,  238  U.  S.  102,  59  L.  Ed.  1222, 
35  Sup.  Ct.  665,  holding  Federal  Supreme  Court  has  jurisdiotion  of 
appeal  from  final  decree  of  Philippine  Supreme  Court  in  habeas  corpus 
proceeding  discharging  relator,  involving  application  of  section  5  of 
Organic  Act  of  Islands  (Act  of  Congress,  1902,  c.  1369) ;  Itow  v.  United 
States,  233  U.  S.  585,  58  L.  Ed.  1103,  34  Sup.  Ct.  699,  holding  under 
sections  134  and  247,  Judicial  Code,  Supreme  Court  has  no  jurisdic- 
tion to  review  on  direct  writ  of  error  capital  case  from  Alaska,  where 
record  fails  to  show  constitutional  question  was  raised  at  trial,  but 
assignments  of  error  attempt  to  import  into  case  constitutional  ques-^ 
tions. 

Explained  in  Weems  v.  United  States,  217  U.  S.  362,  19  Ann.  Oas. 
705,  54  L.  Ed.  796,  30  Sup.  Ct.  544,  Supreme  Court  under  rule  35, 
considers  assignment  of  error,  not  made  in  courts  below,  that  punish- 
ment is  cruel  and  unusual  within  meaning  of  provision  of  Philippine 
bill  of  rights  similar  to  eighth  amendment. 

Philippine  Bill  of  Bights  giving  accused  light  to  demand  nature  and 
cause  of  aocusatlon  against  him  does  not  fasten  forever  upon  those  islands 
inability  of  seventeenth  century  common  law  to  understand  or  accept  plead* 
ing  that  did  not  exclude  every  misinterpretation  capable  of  oeeuzilng  to 
intelligence  fired  with  desire  to  pervert. 

Approved  in  Allen  v.  State,  183  Ind.  47,  107  N.  E.  474,  affidavit  for 
conspiracy  to  commit  arson  to  defraud  insurance  company,  alleging 
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crime  in  language  of  statute,  is  sufficient ;  State'  ▼.  Cavalluzzi,  113  Me. 
43,  92  Atl.  938,  holding  word  "prostitution"  in  Public  Laws  1913, 
c.  97,  §  3,  punishing  pei*son  accepting  proceeds  of  earnings  of  woman 
engaged  in  prostitution  is  limited  to  specific  form  of  sexual  immorality, 
and  use  of  word  in  indictment  is  sufficient ;  State  v.  Ford,  168  N.  C.  167, 
83  S.  E.  832,  order  for  mistrial  in  criminal  case,  >llier  than  capital 
ease  is  discretionary,  and  not  appealable;  State  v.  Morse,  35  S.  D.  24^ 
150  N.  W.  295,  information  alleging  accused  did  commit  assault  with 
intent  to  kill  by  willfully  and  feloniously  shooting  at  person  named 
with  loaded  pistol,  charges  offense  under  Pen.  Code,  §  285,  punishing 
a&saults  with  intent  to  kill. 

207  U.  8.  372-375,  52  L.  Ed.  252,  28  Sup.  Ot.  129,  FLEMI8TEB  ▼.  UNITED 
STATES. 

Supreme  Court  of  Philippine  Islands  has  power  on  appeal  to  increase 
sentence  of  person  convicted  in  Court  of  First  Instance. 

Approved  in  Ocampo  v.  United  States,  234  U.  S.  102,  68  L.  Ed.  1236, 
34  Sup.  Ct.  712,  holding  Supreme  Court  of  Philippine  Islands  has  power 
to  modify  judgment  of  Court  of  First  Instance  in  prosecution  for  libel 
and  increase  sentence  imposed  from  nine  to  twelve  months;  Toung  v. 
People,  54  Colo.  306,  130  Pac.  1016,  holding  accused  may  be  tried  for 
murder  in  first  degree  upon  reversal  of  conviction  of  murder  in  second 
degree,  without  violating  provision  of  Const.,  art.  II,  §  18,  relating  to 
double  jeopardy. 

Philippine  bill  of  rights  does  not  forbid  assaults  on  two  Individuals 
being  treated  as  two  olTenses,  even  if  they  occur  very  near  each  other  in 
one  continuing  attempt  to  defy  law. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  United  States,  231  U.  S.  118, 
58  L.  Ed.  147,  34  Sup.  Ct.  26,  holding  separate  penalty  is  incurred  for 
detention  of  each  employee  beyond  period  specified  in  Hours  of  Service 
Act  of  1907,  where  several  employees  are  detained  by  reason  of  same 
delay  of  train.  . 

Right  to  convict  for  several  offenses  growing  out  of  same  facts. 
Note,  81  L.  R.  A.  (N.  S.)  723. 

Miscellaneous.  Cited  in  Diaz  v.  United  States,  223  U.  S.  445,  AiUL 
Cas.  1913C,  1138,  66  L.  Ed.  501,  32  Sup.  Ct.  250,  incidentally. 

207  XT.  8.  375-384,  52    L.  Ed.  254,  28  Sup.  Ct.  124,  WEBCKMEISTEB  V. 
AMEBICAN  TOBACCO   CO. 

Revised  Statutes,  section  4965,  as  amended  in  1806,  is  penal  in  nature 
and  cannot  be  extended  by  construction,  and  single  action  in  nature  of 
replevin  for  recovery  of  plates  and  wpieB  infringing  copyriglit  and  to 
recover  penalty  for  copies  found  is  contemplated. 

Approved  in  Hills  &  Co.  v.  Hoover,  220  U.  S.  334,  335,  337,  338, 
Ann.  Cas.  1912C,  562,  56  L.  Ed.  487,  488,  489,  31  Sup.  Ct.  402,  holdinir 
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owner  of  copyright  instituting,  in  Federal  court  in  Pennsylvania,  action 
of  repievin  to  recover  infringing  copies  of  copyrighted  engraving  can- 
not subsequently  bring  action  of  assumpsit  to  recover  penalty  for  copies 
seized  under  writ  of  replevin ;  Hills  &  Co.  v.  Hoover,  211  Fed.  242, 
243,  127  C.  C.  A;  609,  holding  amendment  to  recover  penalty  for  viola- 
tion of  Copyright  Act  to  complaint  in  replevin  suit  to  recover  in- 
fringing copies  of  engravings  sets  up  new  and  different  cause  of  action 
and' is  barred  by  limitations;  Bosselman  v.  Richardson,  174  Fed.  624, 
98  C.  C.  A.  127,  holding  evidence  insufficient  to  establish  original  au- 
thorship and  nonpublication  before  copyright,  in  action  for  infringe- 
ment. 

BeTised  Statutes,  section  4966,  providing  for  recorerj  of  Infringing 
copies  of  copyrighted  article  and  for  recovery  of  penalty,  one-half  to  go  to 
United  States,  doee  not  regnire  that  United  States  be  made  party  to  suit. 

Approved  in  Bobbs-Mernll  Co.  v.  Straus,  210  U.  S.  349,  52  L.  Sd. 
1093,  28  Sup.  Ct.  722,  arguendo. 

Remedy  under  former  copyright  law  for  infringing  copyright  map, 
chart;  print,  etc.,  compared  with  remedy  under  existing  statute. 
Note,  Ajul  Oas.  19120,  566. 

Miscellaneous.  Cited  in  American  Lithographic  Co.  v.  Werckmeister, 
221  U.  S.  608,  55  L.  Ed.  877,  31  Sup.  Ct.  676,  reciting  history  of  liti- 
(ration. 

207  U.  8.  385-398,  52  Ik  Ed.  257,  28  Sup.  Ot  135,  WATER,  XJGHT  k  GAS 
CO.  ▼.  HUT0HIN8OK. 

(}raBt8  to  municipal  corporations,  like  grants  to  private  corporations, 
are  subject  to  rule  of  strict  construction,  and  power  to  grant  ezcluslye 
priyileges  must  be  expressly  given,  or,  if  inferred  from  other  powers,  must 
be  indispensable  to  them. 

Approved  in  Home  Tel.  &  Tel.  Co.  v.  Los  Angeles,  211  U.  S.  274, 
53  L.  Ed.  183,  29  Sup.  Ct.  50,  upholding  ordinances  of  Los  Angeles 
fixing  telephone  rates;  Monett  Electric  Light  etc.  Co.  v.  Incorporated 
City  of  Monett,  186  Fed.  364,  374,  where  city  having  power  to  grant 
exclusive  franchise  to  electric  company,  undertook  to  do  so  by  ordi- 
nance illegally  passed,  and  grantee  accepted  ordinance  and  furnished 
electricity  for  greater  part  of  term,  performance  of  contract  for  such 
time  did  not  validate  ordinance;  Nelson  v.  Murfreesboro,  179  Fed. 
911,  912,  913,  holding  amendment  of  1905  to  section  12  of  city  charter, 
authorizing  city  to  make  contracts  for  street  lighting  for  period  not 
longer  than  ten  years,  did  not  authorize  ordinance  of  1905  giving  to 
corporation  exclusive  franchise  for  ten  years,  not  merely  for  lighting 
streets,  but  for  furnishing  gas  and  electricity  to  city  and  its  inhab- 
itants for  light,  heat  and  power;  Omaha  Elec.  Light  etc.  Co.  v.  Omaha, 
179  Fed.  459,  102  C.  C.  A.  601,  holding  Nebraska  statute  of  1883  con- 
ferring power  "to  provide  for  lighting  the  streets,"  or  "to  care  for 
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and  control  the  streets/'  is  not  specific  enough  to  warrant  grant  hy 
city  to  corporation  to  use  streets  of  city  forever  for  purpose  of  con- 
ducting lighting  business;  State  ex  rel.  Marshall  v.  Wyandotte  County 
Gas  Co.,  88  Kan.  174,  127  Pac.  642,  holding  under  Laws  1903,  mayor 
and  council  of  Kansas  City  were  not  authorized  to  contract  with 
gas  company  for  supplying  gas  to  city  for  term  of  years,  and  although 
mayor  and  council  of  Rosedale  were  authorized  to  so  contract,  contract 
was  limited  by  provision  not  to  charge  higher  rate  than  in  Kansas  City ; 
State  ex  rel.  County  Atty.  v.  Des  Moines  City  Ry.  Co.,  159  Iowa,  278, 
291,  140  N.  W.  445,  450,  holding  franchise  granted  to  street  railway 
was  not  in  perpetuity,  but  was  either  for  thirty  years  and  exclusive, 
or  ambiguous  and  subject  to  explanation  by  parol,  in  which  case  it 
could  not  be  made  perpetual  by  construction  of  acts  of  parties  or  by 
estoppel;  People  v.  New  York  Railways  Co.,  217  N.  Y.  316,  112  N.  E. 
51,  holding  under  Greater  New  York  Charter  (Laws  1901,  c.  466),  §§  43, 
50,  conferring  right  on  board  of  aldermen  to  regulate  use  of  streets 
for  foot-passengers,  animals,  and  vehicles,  city  has  no  authority  to 
require  railroad  to  relocate  tracks;  Joseph  ▼.  Joseph  Waterworks,  57 
Or.  591,  111  Pac.  865,  upholding  limitation  of  franchise  granting 
water  company  unlimited  right  to  lay  pipes  in  one  section  and  limiting 
right  to  fifteen  years  in  another  section ;  Milwaukee  Electric  Ry.  etc.  Co: 
V.  Railroad  Commission,  153  Wis.  618,  Aim.  Gas.  1916A,  911,  L.  B.  A. 
1915F,  744,  142  N.  W.  499,  holding  Wis.  Stats.,  §  1862,  did  not  author- 
ize city  to  make  contract  with  railway  establishing  fares  which  could 
not  be  changed,  and  ordinance  of  1900  is  not  contract  protected  from 
impairment  by  Federal  Constitution. 

Power  of  municipality  in  absence  of  express  authority  to  grant 
street  franchises.    Note,  22  L.  R.  A.  (N.  S.)  937. 

Kansas  statutes  for  government  of  cities,  as  construed  by  highest 
State  court,  do  not  confer  on  cities  of  second  class  power  to  grant  ezclu- 
sive  franchises,  and  ordinance  in  so  far  as  it  grants  ezclnsiye  franchise, 
is  void. 

Distinguished  in  Mercantile  Trust  ete.  Co.  ▼.  Columbus,  161  Fed. 
142,  upholding  exclusive  feature  of  franchise  contract  and  heading  city 
is  not  entitled  to  enter  into  competition  with  water  company  having 
such  exclusive  franchise. 

Miscellaneous.  Cited  in  Washington-Oregon  Corp.  v*  ChehalU,  202 
Fed.  595,  generally. 

207  V.  S.  398-407,  52  L.  £d.  264,  28  Sup.  Ct.  133,  OLD  DOMINION  8.  8. 
00.  ▼.  aiLMOBB  (THE  HAMILTON). 

Statute  of  Delaware  giving  damages  for  death  caosed  by  tort  on  high 
seas  is  valid,  and  extends  to  claim  for  death  on  high  seas  resulting  from 
tortious  collision  between  two  vessels  belonging  to  Delaware  corporations. 
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Approved  in  Wilmington  Transp.  Co.  v.  Railroad  Commission  of  Cali- 
fornia, 236  U.  S.  154,  69  L.  Ed.  516,  35  Sup.  Ct  276,  upholding  rates 
established  for  transportation  over  high  seas  between  two  points  in 
California  by  railroad  commission  under  Public  Utilities  Act  of  1911; 
Simpson  v.  Shepard,  230  U.  S.  409,  Aim.  Ona,  1916A,  18,  48  L.  R.  A. 
(N.  8.)  1161,  67  L.  Ed.  1546,  33  Sup.  Ct.  729,  holding  State  may,  iu 
absence  of  congressional  action,  r^ulate  intrastate  rates  of  interstate 
carriers,  although  relations  between  interstate  and  intrastate  rates 
are  thereby  disturbed;  Deslions  v.  La  Compagnie  G^nerale  Transatlan- 
tique,  210  U.  S.  138,  139,  52  L.  Ed.  998,  28  Sup.  Ct.  664,  claim  for 
loss  of  life  is  provable  against  fund  created  in  limited  liability  pro- 
ceeding in  United  States  court  against  French  vessel,  where  law  of 
France  allows  recovery  upon  such  claims;  Keithley  v.  North  Pac.  S.  S. 
Co.,  232  Fed.  258,  holding  right  of  action  in  personam  for  tort,  given 
by  State  statute,  may  be  enforced  in  action  at  law  in  State  or  Federal 
court,  although  tort  was  committed  on  shipboard  within  navigable 
waters  of  State;  Swayne  &  Hoyt  v.  Barsch,  226  Fed.  589,  holding  Oregon 
Employers '  Liability  Act  is  applicable  in  action  for  injuries  to  employee 
discharging  vessel  at  dock ;  St.  Bernard  v.  Shane,  220  .Fed.  854,  135 
C.  C.  A.  399,  holding  Federal  court  for  Ohio  has  jurisdiction  of  action 
for  death,  though  Illinois  statute  does  not  permit  action  for  death  out- 
side State,  and  Ohio  statute  provides  action  for  death  in  another  State 
may  be  enforced  in  Ohio  court  if  such  State  gives  reciprocal  right; 
The  City  of  Chester,  215  Fed.  164,  allowing  recovery  in  action  in  per- 
sonam against  steamboat  company  for  death  of  member  of  crew  in 
collision;  Thompson  Towing  &  Wrecking  Assn.  v.  McGregor,  207  Fed. 
216,  217,  124  C.  C.  A.  479,  holding  Michigan  statute  giving  right  of 
action  for  wrongful  death  is  applicable,  where  death  results  from 
boiler  explosion  on  vessel  on  lake  which  is  extension  of  Lake  Huron, 
and  vessel  is  owned  and  registered  in  Michigan;  Monongahela  River 
Consol  Coal  etc.  Co.  v.  Schinnerer,  196  Fed.  378,  117  C.  C.  A.  193, 
holding  right  of  acticm  for  wrongful  death  given  by  State  statute  may 
be  enforced  in  admiralty  by  proceeding  in  personam;  Aurora  Shipping 
Co.  V.  Boyce,  191  Fed.  966,  969,  112  C.  C.  A.  372,  holding  admiralty 
court  has  jurisdiction  of  action  for  maritime  tort  resulting  in  death 
where  Oregon  statute  creates  right  of  action  for  death  and  lien  on 
vessel  within  waters  of  State  for  injuries  caused  by  it;  Southern  Pac. 
Co.  V.  De  Valle  Da  Costa,  190  Fed.  692,  111  C.  C.  A.  417,  holding 
Xy.  Stats.  1909,  §  6,  confers  right  of  action  against  Kentucky  for 
death  of  employee  resulting  from  corporation's  negligence  in  operat- 
ing vesfld  on  high  seas;  Trauffler  v.  Detroit  etc.  Nav.  Co.,  181  Fed. 
261,  262,  holding  under  New  York  Employers'  Liability  Act  (Laws 
1902,  c.  600),  ship  owner  is  liable  for  negligence  of  master  causing 
injury  to  member  of  crew;  Cornell  Steamboat  Co.  v.  Fallon,  179  Fed. 
295,  102  C.  C.  A.  345,  widow  as  administratrix  suing  for  death  of  sea- 
man under  N.  Y.  Code  Civ.  Proo.,  §  1902,  may  recover  full  compensa- 
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tion  for  pecuniary  injuries  to  her,  although  decedent,  had  he  lived, 
could  not  have  recovered  full  indemnity,  but  only  wages  and  expense 
of  maintenance  and  cure;  Viscount  De  Valle  Da  Costa  v.  Southern  Pac. 
Co.,  176  Fed.  844,  846,  100  C.  C.  A.  313,  holding  basis  of  action  for 
death  was  Kentucky  statutes,  and  new  declaration  substituted  by  amend- 
ment related  back  to  time  of  bringing  suit;  Fisher  v.  Boutelle  Transp. 
etc.  Co.,  162  Fed.  996,  holding  in  proceeding  in  admiralty  for  death 
on  high  seas  arising  from  tort  of  vessel,  in  order  to  make  Ohio  statute 
applicable,  burden  is  on  libelant  to  prove  vessel  was  Ohio  vessel,  and 
such  fact  cannot  be  presumed  from  fact  that  owner  of  vessel  is  Ohio 
corporation;  De  Valle  Da  Costa  v.  Southern  Pac.  Co.,  160  Fed,  218, 
holding  Ky.  Stats.  1903,  c.  1,  §  6,  giving  right  of  action  for  wrongful 
death  entitles  administrator  to  sue  for  death  of  employee  killed  on 
vessel  of  Kentucky  corporation  while  lying  in  Texas  harbor;  Kenner- 
son  V.  Thames  Towboat  Co.,  89  Conn.  372,  L.  R.  A.  1916A,  4S6,  94 
Atl.  375,  holding  Workmen's  Compensation  Act  applies  in  action  for 
death  of  employee  occurring  outside  State,  where  contract  of  employ- 
ment was  to  be  performed  in  navigable  waters  of  this  and  other  States ; 
State  V.  Daggett,  87  Wash.  256,  L.  B.  A.  1916A,  446,  151  P»c.  649,  10 
N.  C.  C.  A.  694,  holding  Workmen's  Compensation  Act  does  not  apply 
to  seamen  employed  upon  boat  operating  upon  Puget  Sound  and  en- 
gaged in  intrastate  commerce. 

Limited  in  The  Henry  B.  Smith,  195  Fed.  313,  holding  right  of  action 
for  recovery  of  damages  for  personal  injuries  not  resulting  in  death 
arising  out  of  maritime  tort,  depends  upon  maritime  law,  which  can- 
not be  enlarged  by  State  statute  to  give  right  of  action. in  rem. 

Distinguished  in  American  Banana  Co.  v.  United  Fruit  Co.,  213  U.  S. 
356,  16  Ann.  Oas.  1047,  53  L.  Ed.  832,  29  Sup.  Ct.  511,  holding  pro- 
hibitions of  Sheiman  Anti-trust  Act  of  1890  do  not  extend  to  acts 
done  in  foreign  countries  by  citizens  of  United  States;  Sehaede  v. 
Zenith  S.  S.  Co.,  216  Fed.  568,  569,  571,  holding  Ohio  Employers'  Lia- 
bility Act  is  not  applicable  to  maritime  contract  of  employment;  The  ' 
Starr,  209  Fed.  883,  holding  admiralty  court  will  not  create  lien  and 
entertain  suit  in  rem  against  vessel  for  death  of  employee,  where  no 
lien  is  created  by  statute. 

Jurisdiction  of,  and  law  governing,  action  for  death  on  waters. 
Note,  L.  E.  A.  1916A,  1159,  1161,  1163,  1164,  1167. 

Law  governing  limitation  of  ship  owner's  liability.    Note,  L.  B.  A. 
1916B.  646. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann,  Oa«.  1220. 

What  is  excessive  verdict  in  action  for  death  by  wrongful  act. 
Note,  18  Ann.  Oas.  1218,  1224,  1231,  1235. 

Member  of  crew  of  vessel  as  fellow-servant.    Note,  21  Ann.  Gas. 
112. 
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Miscellanoous.  Cited  in  The  Nyack,  199  Fed.  390,  118  C.  C.  A.  67, 
liolding  vessel  is  liable  in  rem  to  employee  injured  by  negligence  of 
fellow-servants  only  for  maintenance  and  treatment  for  injury,  and 
wages  to  end  of  voyage. 

207  U.  S.  407-415,  52  L.  Ed.  271,  28  ^up.  Ot.  212,  HOLT  T.  MUEPHT. 

Entry  segregatM  tract  of  land  ftom  public  land  subject  to  entry  until 
existing  entry  ia  disposed  of,  and  rule  of  Land  Department  not  to  receive 
applications  for  entry  until  prior  entry  bas  been  canceled  upon  records  of 
local  office  and  until  after  time  for  appeal  from  order  canceling  entry,  is 
vaUd. 

Approved  in  Whitehill  v.  Victorio  Land  etc.  Co.,  18  N.  M.  624,  139 
Pac.  185^  acceptance  by  Land  Department  of  entry  including  lands 
reserved  from  entry,  where  reservation  is  matter  of  record  in  land 
office,  is  void. 

Distinguished  in  United  States  v.  Wesely,  189  Fed.  278,  where  first 
application  for  patent  to  land  under  Timber  and  Stone  Act  of  1878, 
through  mistake  of  land  officers,  is  noted  on  plat  as  for  another  tract, 
and  land  is  patented  to  subsequent  applicant,  patent  is  not  absolutely 
void. 

207  XT.  8.  41^^26,  62  L.  Ed.  274,  28  Sup.  Ot.  216,  SULLIVAK  V.  TEXAS. 

Federal  Supreme  Court  has  Jurisdiction  where  constitutional  question 
was  first  presented  in  petition  for  rehearing  presented  to  Texas  court  of 
Civil  Appeals  and  decided  adversely  to  plaintiif  in  error,  where  by  action 
of  State  Supreme  Court  judgment  of  Court  of  Civil  Appeals  became  judg- 
ment of  highest  State  court. 

Approved  in  Grannis  v.  Ordean,  234  U.  S.  392,  58  L.  Ed.  1368,  34 
Sup.  Ct.  779,  Federal  Supreme  Court  has  jurisdiction  under  Judicial 
Code,  §  237,  to  review  decision  of  State  Supreme  Court  upholding  notice 
that  ran  counter  to  alleged  Federal  right  which  was  first  raised  on 
petition  for  reargument  and  Supreme  Court  in  refusing  reargument 
declared  that  it  decided  against  contention  that  Federal  right  was  in- 
fringed; State  V.  Hazzard,  76  Wash.  587,  137  Pac.  143,  Supreme  Court 
will  not  consider  alleged  constitutional  question  first  raised  on  motion 
for  rehearing  in  order  to  lay  foundation  for  writ  of  error  from  Federal 
Supreme  Court. 

Supreme  Court  determines  for  itself  whether  State  legislation  confirm- 
ing Mexican  land  grants  establishes  contract  within  impairment  of  obliga- 
tion of  contracts  danse  of  Federal  Constitution. 

Approved  in  Fisher  v.  Mayor  etc.  of  New  Orleans,  218  U.  S.  440, 
54  L.  Ed.  1100,  31  Sup.  Ct.  57,  and  Arkansas  Southern  Ry.  Co.  v.  Louis- 
iana etc.  Ry.  Co.,  218  U.  S.  436,  54  L.  Ed.  1098,  31  Sup.  Ct.  56,  both 
holding  Federal  court  determines  for  itself  whether  party  claiming 
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contract  is  impaired  by  subsequent  legislation,  has  rights  under  such 
contract. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  stat- 
ute by  State  court .  subsequent  to  accrual  of  rights  involved. 
Note,  17  Ann.  Gas.  1218. 

207  U.  8.  425-462,  62  la.  9d.  278,  28  Bnp.  Ot  163,  WILUAM80N  T.  UKITED 
STATES. 

Supreme  Court  on  writ  of  error  to  State  Supreme  Ckmrt  to  review  con- 
viction in  criminal  case  upon  unamptian  tliat  rights  under  Federal  Con- 
stitution are  involved,  has  Jurisdiction  to  review  whole  case. 

Approved  in  Brolan  v.  United  States,  236  U.  S.  218,  69  L.  Ed.  547, 
35  Sup.  Ct.  285,  Supreme  Court  has  no  jurisdiction  on  direct  writ  of 
error  to  determine  other  questions  in  record,  where  constitutional  ques- 
tion involved  is  frivolous;  Wilson  v.  United  States,  232  U.  S.  566, 
58  L.  Ed.  731,  34  Sup.  Ct.  347,  Supreme  Court  has  jurisdiction  to  de- 
termine other  questions  in  record,  although  question  of  validity  of 
White  Slave  Act  of  1910  upon  which  direct  writ  of  error  is  based,  has 
been  decided;  Billings  v.  United  States,  232  U.  S.  276,  58  L.  Ed.  603, 
34  Sup.  Ct.  421,  holding  Supreme  Court  on  direct  writ  of  error  to  Cir- 
cuit Court  based  on  validity  of  Tariff  Act  of  1909,  has  jurisdiction 
to  treat  writ  of  error  from  Circuit  Court  of  Appeals  by  United  States 
as  cross-writ  and  to  determine  question  of  right  of  United  States  to 
recover  interest  which  that  court  has  certified  to  Supreme  Court; 
United  States  v.  Antikamnia  Chemical  Co.,  231  U.  S.  665,  Ann.  Caa. 
1915A,  49,  58  L.  Ed.  424,  34  Sup.  Ct  222,  holding  question  of  authority 
of  ofi&cers  to  whom  power  to  make  r^ulations  under  Food  and  Drug 
Act  of  1906  is  delegated,  is  substantial,  not  frivolous,  and  Supreme 
Court  has  jurisdiction  to  review  judgment  of  District  of  Columbia 
Court  of  Appeals  denying  validity  of  regulations;  Hendricks  v.  United 
States,  223  U.  S.  184,  56  L.  Ed.  897,  32  Sup.  Ct.  313,  holding  contention 
as  to  denial  of  right  under  sixth  amendment  by  indictment  charging 
subornation  of  perjury,  in  violation  of  Rev.  Stats.,  §  5393,  is  frivolous, 
and  does  not  give  Supreme  Court  jurisdiction  to  review  conviction  in 
Federal  Circuit  Court  on  direct  writ  of  error;  Siler  v.  Louisville  etc. 
R.  R.  Co.,  213  U.  S.  191,  53  L.  Ed.  758,  29  Sup.  Ct.  451,  Federal  Supreme 
Court  has  jurisdiction  of  case  involving  validity  of  State  statute  and 
may  determine  validity  of  rate  order  thereunder  by  construction  of 
statute  without  deciding  whether  statute  or  order  violate  Fourteenth 
Amendment;  Risley  v.  Utica,  173  Fed.  510,  holding  action  of  city  in 
levying  taxes  in  manner  and  for  purpose  not  expressly  prohibited  by 
statute  is  deemed  to  be  act  of  State  and  if  it  deprives  person  of 
property  without  due  process,  suit  by  him  to  enjoin  its  enforcement  is 
within  jurisdiction  of  Federal  court. 

Phraseology  of  Constitution,  though  ai^parently  unaiialifled,  may  be 
construed  in  light  of  principles  of  common  law. 
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Approved  in  Dickinson  v.  United  States,  169  Fed.  805,  809,  86  G.  C.  A. 
625,  holding  while  accused  may  waive  disqualifications  of  jurors,  right 
of  trial  by  juiy  of  twelve  cannot  be  waived  by  consenting  to  proceed 
with  jury  trial  after  two  had  been  excused ;  Wertz  v.  Sprecher,  82  Neb. 
837,  17  Ajul  Oas.  758,  118  N.  W.  1072,  holding  under  provision  of  bill 
of  rights  in  Constitution  of  1875,  truth  alone  is  not  complete  defense 
in  civil  action  for  libel,  but  publisher  of  alleged  defamatory  matter 
must  prove  publication  was  with  good  motives  and  justifiable  ends. 

In  charge  of  consplzaey  nndnr  section  5440,  Bevised  Statatas,  con- 
spiracy la  gist  of  crime  and  Indictment  for  subornation  of  perjury  need 
not  describe  with  technical  precision  all  elements  essential  to  commission 
of  crime  of  snboniation  of  perjury,  but  certainty,  to  common  intent,  suffi- 
cient to  identify  oif ense,  is  all  that  is  requisite. 

Approved  in  United  States  v.  Rabinowich,  238  U.  S.  85,  86,  59  L.  Ed. 
1214,  35  Sup.  Ct.  682,  conspiracy  to  commit  crime  of  concealing  bank- 
rupt's property  is  not  offense  arising  under  Bankruptcy  Act,  §  29b,  and 
one-year  period  of  limitation  prescribed  by  section  29d  does  not  apply; 
United  States  v.  Biggs,  211  U.  S.  521,  53  L.  Ed.  311,  29  Sup.  Ct.  181, 
holding  indictment  for  conspiracy  to  defraud  United  States  of  public 
lands  will  not  lie  under  section  5440,  Revised  Statutes,  where  acts 
charged  are  permissible  under  land  laws;  United  States  v.  Rintelen,  233 
Fed.  797,  holding  indictment  for  conspiracy  to  restrain  trade  in  viola- 
tion of  Sherman  Anti-trust  Act  by  interference  with  foreign  com- 
merce in  war  munitions  between  American  manufacturers  and  Euro- 
pean countries,  is  sufficient;  Aczel  v.  United  States,  232  Fed.  660, 
146  C.  C.  A.  578,  indictment  under  Crim.  Code,  §  19,  for  conspiracy 
to  intimidate  voters  at  election  for  senator  and  representative  in  Con* 
gross  is  not  insufficient  because  it  does  not  allege  persons  are  registered 
as  required  by  State  law  to  entitle  them  to  vote;  Frankfurt  v.  United 
States,  231  Fed.  906,  146  C.  C.  A.  99,  holding  indictment  charging  con- 
spiracy under  Crim.  Code,  §  37,  to  conceal  property  of  bankrupt  copart- 
nership in  violation  of  section  29b  of  Bankruptcy  Act,  is  sufficient; 
United  States  v.  Dahl,  225  Fed.  910,  911,  holding  indictment  charging 
defendants  and  others  unknown  with  conspiracy  under  Penal  Code  1909, 
for  violation  of  Chinese  Exclusion  Act  of  1882,  §  11,  as  amended  in 
1884,  by  bringing  in  Chinese  aliens  not  entitled  to  enter,  charges  offense 
with  sufficient  particularity;  Steigman  v.  United  States,  220  Fed.  66, 
135  C.  C.  A.  631,  indictment  under  Crim.  Code,  §  37,  for  conspiracy 
to  commit  offense  against  United  States  by  concealing  property  from 
trustee  in  bankruptcy  in  violation  of  Bankruptcy  Act,  §  29b  (1),  not 
alleging  appointment  of  trustee  in  bankruptcy,  is  sufficient;  Houston 
V.  United  States,  217  Fed.  857,  133  C.  C.  A.  562,  holding  indictment, 
under  Rev.  Stats.,  §  5440,  charging  conspiracy  to  defraud  government  by 
means  of  fraudulent  and  collusive  bids  for  furnishing  coal,  not  alleging 
details  of  fraudulent  scheme,  is  sufficient;  United  States  v.  Foster,  211 
Fed.  210,  conspiracy  to  secure  postmaster  larger  salary  by  purchasing 
XIX— 71 
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large  quantities  of  stamps  for  use  outside  territory  served  by  his  office 
was  not  punishable  as  conspiracy  to  defraud  United  States;  Heike  v. 
United  States,  192  Fed:  93,  112  C.  C.  A.  616,  indictment  charging 
conspiracy  to  commit  offense  against  United  States  by  knowingly  mak- 
ing and  effecting  entry  of  raw  sugars  at  less  than  true  weights  by 
fraudulent  statements,  is  sufficient;  Radin  v.  United  States,  189  Fed. 
573,  111  C.  C.  A.  6,  holding  under  Rev.  Stats.,  §  5440,  indictment  for 
conspiracy  to  conceal  property  of  bankrupt's  estate  made  offense  by 
section  29b  of  Bankruptcy  Act  is  sufficient,  though  not  alleging  exist- 
ing bankruptcy  or  that  trustee  was  appointed;  United  States  v.  Stone, 
188  Fed.  841,  holding  indictment  charging  conspiracy  to  deprive  negro 
voters  of  right  to  vote,  not  alleging  names  of  negro  voters,  is  sufficient; 
United  States  v.  Swift,  186  Fed.  1013,  holding  conspiracy  to  restrain 
interstate  commerce  in  violation  of  Sherman  Anti-trust  Act  is  con- 
tinuing one,  and  illegality  consists  not  alone  in  act  of  forming  con- 
spiracy, but  in  continuing  it,  and  grant  of  immunity  does  not  extend  to 
subsequent  prosecution  for  continuing  same  conspiracy;  Richards  v. 
United  States,  175  Fed.  914,  928,  99  C.  C.  A.  401,  holding  indictment 
under  Rev.  Stats.,  §  5440,  for  conspiracy  to  defraud  United  States  of 
lands  and  to  commit  offense  of  suborning  perjury  by  inducing  entry- 
man  to  make  false  affidavits,  is  sufficient;  McConkey  v.  United  States, 
171  Fed.  833,  96  C.  C.  A.  501,  holding  indictment  under  Rev.  Stats., 
§  5440,  for  conspiracy  to  use  mails  to  defraud  in  violation  of  section 
5480,  as  amended  by  act  of  1889,  sufficient  to  describe  offense  which 
defendants  conspired  to  commit;  United  States  v.  White,  171  Fed.  777, 
indictment  describing  smuggled  property  in  terms  presupposing  exist- 
ence of  some  law,  as  that  goods  were  "subject  to  duty  by  law  and 
which  should  have  been  invoiced"  is  sufficient;  Fletcher  v.  United 
States,  42  App.  D.  C.  64,  68,  holding  indictment  is  sufficient  as  charging 
conspiracy  to  commit  perjury  under  United  States  Pen.  Code  1909,  §  37, 
and  section  858,  District  of  Columbia  Code,  by  securing  false  and 
fraudulent  evidence  against  hei  in  pending  divorce  suit;  Dufour  v. 
United  States,  37  App.  D.  C.  500,  indictment  for  conspiracy  to  defraud 
by  means  of  postoffice  alleging  unlawful  agreement  between  three  per- 
sons, requiring  two  to  make  fraudulent  representations  for  common 
purpose,  is  sufficient  without  alleging  third  person  knew  of  fraudulent 
character  of  representations;  United  States  v.  Cella,  37  App.  D.  C.  427, 
holding  indictment  under  Rev.  Stats.,  §  5440,  charging  conspiracy  to 
violate  act  of  1909  prohibiting  bucket-shopping  is  sufficient,  although 
part  of  each  conspirator  in  fraudulent  scheme  is  not  alleged. 

Sufficiency  of  allegations  in  indictment  for  conspiracy  of  and  means 
of  accomplishing  conspiracy.    Note,  21  Ann.  Gas.  86,  46. 

Evidence  of  cliaracter  of  land  and  of  attempt  to  acquire  State  school 
lands  by  like  unlawful  methoda  is  admissible  to  show  evU  motive  or  intent 
on  trial  for  conqiiracy  to  snbom  perjury  in  connection  with  purchese  of 
public  laoda. 
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Approved  in  Mitchell  v.  United  States,  229  Fed.  361,  143  C.  C.  A. 
477,  holding  on  trial  for  conspiracy  to  violate  Food  and  Drugs  Act  of 
1906  by  misbranding  coffee,  where  defendant  claimed  that  employees 
secretly  connived  with  broker  and  **put  over  him"  another  brand,  ware- 
house receipts  passing  through  his  office  directing  mixing  and  mis- 
branding of  other  lots  were  admissible  as  tending  to  show  his  knowl- 
edge; Lueders  v.  United  States,  210  Fed.  423,  127  C.  C.  A.  151,  holding 
in  prosecution  for  concealing  bankrupt's  real  property  from  trustee  in 
bankruptcy,  evidence  of  procuring  certificate  of  deposit  and  indorsing 
it  to  third  person,  is  not  inadmissible  as  tending  to  prove  another 
offense;  Fay  v.  United  States,  204  Fed.  563,  123  C.  C.  A.  85,  holding 
admission  of  United  States  attorney  in  case  in  State  court  to  which 
United  States  was  not  party,  is  not  such  authoritative  admission  as  to 
be  affirmative  evidence  upon  question  of  title  in  action  by  United  States 
to  obtain  possession  of  shore  lands;  Kettenbach  v.  United  States,  202 
Fed.  384,  120  C.  C.  A.  505,  in  prosecution  of  bank  officers  for  falsifying 
reports,  evidence  of  making  series  of  false  reports  beginning  seven 
years  prior  to  indictment,  is  admissible  to  show  intent;  Post  Pub.  Co. 
v.  Peck,  199  Fed.  24,  120  C.  C.  A.  1,  in  action  for  libel,  admission  of 
testimony  of  witness  connected  with  editorial  work  in  connection  with 
literary  magazines  as  to  damaging  effect  of  publication  criticising 
another,  was  not  prejudicial  error;  Brzezinski  v.  United  States,  198 
Fed.  68,  117  C.  C.  A.  173,  on  trial  for  perjury  for  giving  false  testi- 
,  mony  before  grand  jury,  contradictoiy  to  other  statements  made  under 
oath,  evidence  as  to  statement  made  between  times  of  contradictory 
statements  to  another  witness  before  grand  jury,  is  admissible  to  show 
motive;  Hedderly  v.  United  States,  193  Fed.  570,  U4  C.  C.  A.  227, 
in  prosecution  for  conspiracy  to  defraud  government  of  public  lands, 
testimony  of  entrymeu  to  show  they  were  taking  claims  for  conspirators 
is  admissible;  Drew  v.  United  States,  192  Fed.  859,  113  C.  C.  A.  178, 
in  prosecution  for  conspiracy  to  defraud,  one  of  defendants  was  not 
prejudiced  by  court 's  improper  refusal  to  strike  out  evidence  of  another 
conspirator  that  such  defendant  had  collected  bribe  money,  where  next 
answer  shows  witness  did  not  see  money  collected  and  could  not  have 
known  anything  about  it;  Colt  v.  United  States,  190  Fed.  307,  308, 
111  C.  C.  A.  205,  in  prosecution  for  using  mails  in  furtherance  of 
scheme  to  defraud  in  violation  of  Rev.  Stats.,  §  5480,  evidence  of  ac- 
cused's  connection  with  similar  transactions  several  years  before,  is 
admissible  to  show  intent;  Dwinnell  v.  United  States,  186  Fed.  758,  769, 
108  C.  C.  A.  624,  holding  in  prosecution  to  defraud  United  States  by 
suborning  persons  to  commit  perjuiy  in  making  entries  under  Timber 
and  Stone  Act,  evidence  of  act  of  alleged  perjurers  committed  after 
their  sworn  statements  were  filed,  was  inadmissible  to  show  motive; 
Hallook  V.  United  States,  185  Fed.  424,  107  C.  C.  A.  487,  holding  in 
prosecution  for  subornation  of  perjury  in  procuring  false  testimony  of 
two  entrywomen  relating  to  their  final  proofs  in  commutation  of  home- 
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stead  entry^  it  was  proper  for  government  to  show  knowledge  and  un- 
derstanding of  entrywomen  and  accused  of  conditions  and  requirements 
essential  to  acquisition  of  public  lands  which  bore  upon  final  proofs, 
and  willful  false  testimony  of  entrywomen  and  its  procurement  by 
accused;  Jones  v.  United  States,  162  Fed.  427,  89  C.  C.  A.  303,  and 
Jones  ▼.  United  States,  179  Fed.  610,  103  C.  G.  A.  142,  both  holding^ 
on  trial  for  conspiracy  to  defraud  United  States  of  public  lands,  evi- 
dence of  similar  illegal  transactions  by  same  person  using  different 
methods,  is  admissible;  Richards  v.  United  States,  175  Fed.  926,  99 
C.  C.  A.  401,  upholding  admission  of  evidence  as  to  construction  of 
houses  for  homestead  entry  men  according  to  agreement  to  relieve  them 
from  making  improvements,  in  prosecution  for  conspiracy  to  defraud 
United  States  of  public  lands  under  Eankaid  Act  of  1904;  United  States 
V.  Eettenbach,  175  Fed.  467,  468,  469,  in  suit  by  United  States  to 
cancel  patents  to  public  lands  entered  under  Timber  and  Stone  Act  for 
fraud  in  that  entry  was  made  with  intent  to  transfer  land  to  others, 
evidence  of  acts  indicating  motive  at  time  final  proof  was  made  to 
transfer  land  was  irrelevant  to  show  illegal  purpose  at  time  of  appli- 
cation for  entry;  United  States  Smelting  Co.  v.  Parry,  166  Fed.  411, 
92  C.  C.  A.  159,  in  action  for  injuries  to  brick  mason  by  tipping  of 
plank  in  scaffold,  testimony  of  practical  brick  mason  and  builder  of 
many  years'  experience  to  effect  that  scaffold  constructed  in  manner 
of  one  in  question  was  unsafe  is  admissible  over  objection,  not  that 
witness  was  unqualified  as  expert,  but  that  it  was  province  of  jury  to 
decide ;  In  re  Friedman^  164  Fed.  139,  on  contest  of  claims  filed  against 
bankrupt's  estate  by  relatives,  where  bankrupt  concealed  insolvency  to 
secure  large  stocK  of  goods  on  credit  without  intending  to  pay  for  same, 
evidence  that  claimants  had  been  associated  with  him  in  similar  fraudu- 
lent transactions  several  years  before  is  admissible;  Barnard  v.  United 
States,  162  Fed.  626,  89  C.  C.  A. .  376,  holding  in  prosecution  for  per- 
jury, admission  of  testimony  of  witness  that  accused  was  witness  as  to 
residence  on  homestead  entry  on  behalf  of  another  person  who  did 
not  reside  on  land,  as  tending  to  show  system  of  defendant  in  fnmish- 
ing'  evidence  in  support  of  fraudulent  scheme  to  obtain  title  to  land, 
was  not  prejudicial  error;  State  v.  FuUerton  Lumber  Co.,  35  S.  D.  428, 
152  N.  W.  714,  in  prosecution  for  violation  of  Laws  1909,  c.  224, 
prohibiting  conspiracies  in  restraint  of  trade,  evidence  to  prove  com- 
bination is  not  inadmissible  because  it  tends  to  prove  combination 
would  also  destroy  independent  company;  dissenting  opinion  in  Hunt- 
ington V.  United  States,  175  Fed.  955,  99  C.  C.  A.  440,  majority  hold- 
ing on  trial  for  conspiracy  to  procure  homestead  entries  by  fraud,  tes- 
timony that  defendant  correctly  explained  requirements  of  homestead 
law  as  to  residence  and  other  matters  to  persons  not  mentioned  in  in- 
dictment or  government's  evidence  as  having  connection  with  offense 
was  not  admissible. 
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Distinguished  in  dissenting  opinion  in  Dwinnell  ▼.  United  States, 
186  Fed.  761,  762,  763,  108  C.  C.  A.  624,  majority  holding  in  prosecu- 
tion for  subornation  of  perjoiy  in  inducing  persons  to  make  false 
statements  in  applications  for  land  under  Timber  and  Stone  Act,  evi- 
dence of  acts  of  alleged  perjurers  committed  after  sworn  statements 
were  filed,  was  inadmissible  to  show  motive. 

Bole  that,  in  criminal  case  wbere  it  plainly  appean  eridenoe  does 
not  justify  convlctioii.  Supreme  Oourt  will  so  hold,  despite  failure  to  re- 
quest Instruction  of  acquittal,  does  not  apply,  where  it  la  not  certified 
that  bill  of  exceptions  contains  entire  evidence,  and  court  la  not  otherwise 
satisfied  that  it  does. 

Approved  in  Brown  v.  United  States,  35  App.  D.  C.  551,  Ann.  Gas. 
1912A,  388,  holding  in  prosecution  for  larceny  from  railroad,  question 
not  raised  in  lower  court  whether  accused  could  be  convicted  in  absence 
of  proof  of  incorporation  of  railroad,  will  not  be  considered  on  appeal. 

Distinguished  in  Ripper  v.  United  States,  179  Fed.  498,  103  C.  C.  A. 
478,  holding  in  prosecution  for  violation  of  Oleomargarine  Act  of 
1886,  record  discloses  proof  of  all  essential  elements  of  offense  or 
evidence  from  which  jury  could  have  found  them. 

Indictment  for  conspiracy  to  suborn  perjury  relates  to  statements 
under  section  2  of  Timber  and  Stone  Act  and  not  to  making  of  final  proofs. 
Approved  in  United  States  v.  SmuU,  236  U.  S.  408,  59  L.  Ed.  642, 
35  Sup.  Ct.  349,  holding  charge  of  perjury  may  be  based  on  Grim.  Code, 
§  125,  for  false  swearing  in  affidavit  required  by  iregulation  of  Land 
Department;  United  States  v.  George,  228  U.  S.  22,  57  L.  Ed.  716,  33 
Sup.  Ct.  412,  homestead  claimant  making  affidavit  not  required  by 
Rev.  Stats.,  §  2291,  is  not  guilty  of  perjury  under  Rev.  Stats.,  §  5392, 
although  affidavit  was  required  by  Secretary  of  Interior. 

Bule  of  Land  Department  requiring  additional  aflldavlt  by  entryman 
upon  making  final  proof  as  to  good  faith  and  absence  of  agreement  with 
respect  to  title  is  void  under  Timber  and  Stone  Act  requiring  such  oath 
only  upon  original  application  for  purchase,  and  instruction  to  Jury  that 
indictment  could  cover  procurement  of  perjury  in  making  final  proof  was 
erroneous. 

Approved  in  United  States  v.  Biggs,  211  U.  S.  519,  521,  53  L.  Ed. 
310,  311,  29  Sup.  Ct.  181,  holding  Timber  and  Stone  Act  of  1878,  as 
amended  in  1892,  while  prohibiting  entrjman  to  enter  land  ostensibly 
for  himself  but  in  reality  for  another,  does  not  prohibit  him  from  sell- 
ing claim  to  another  after  application,  and  to  perfect  his  entry  in  order 
to  perform  contract  of  sale;  United  States  v.  Kettenbach,  208  Fed. 
214,  125  C.  C.  A.  409,  holding  applicant  for  land  under  Timber  and 
Stone  Act  of  1878,  as  amended  in  1892,  after  making  preliminary  sworn 
statement  concerning  bona  fides  of  intention  and  absence  of  agreement 
respecting  title^  is  not  required  to  swear  to  such  facts  again  on  making 
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final  proof;  Worden  v.  United  States,  204  Fed.  4,  122  C.  C.  A.  315, 
holding  lumber  company  advertising  that  it  wished  to  buy  timber, 
loaning  money  to  entrymen  to  complete  entries  made  in  good  faith, 
and  paying  money  required  on  final  "proofs,  is  not  violation  of  Timber 
and  Stone  Act,  where  there  was  no  agreement  prior  to  entry  of  land; 
United  States  v.  Van  Wert,  195  Fed.  977,  holding  special  Indian  officer 
cannot  be  convicted  under  Pen.  Code,  §  117,  for  accepting  bribe  to  in- 
fluence official  on  matter  not  required  of  him  by  law;  United  States  v. 
Barber  Lumber  Co.,  194  Fed.  29,  31,  114  C.  C.  A.  44,  person  desiring 
to  purchase  large  tract  of  timber  land  subject  to  entry  under  Timber 
and  Stone  Act  may  contract  with  another  to  buy  lands  upon  his  obtain- 
ing title,  and  may  loan  him  money  to  acquire  title,  and  such  person 
is  not  chai^eable  with  notice  of  fraud  by  which  other  party  acquires 
title;  United  States  v.  Eleven  Thousand  One  Hundred  &  Fifty  Pounds 
of  Butter,  196  Fed.  663,  115  C.  C.  A.  463  (affirming  188  Fed.  159), 
under  act  of  Congress  of  1902  providing  that  butter  containing  abnormal 
quantity  of  moisture  should  be  confiscated,  regulation  of  Secretary  of 
Treasury  that  it  should  be  confiscated  if  it  contained  more  than  six- 
teen per  cent  of  moisture  is  void;  Patterson  v.  United  States,  181  Fed. 
973,  104  C.  C.  A.  434,  holding  Department  of  Interior  cannot  by -regu- 
lation add  to  statutory  oath,  and  applicant  for  patent  falsely  stating 
he  is  sole  inventor  of  article  for  which  patent  is  sought  is  not  guilty 
of  perjury;  United  States  v.  Kettenbach,  175  Fed.  464,  465,  466,  hold- 
ing in  suit  to  cancel  patents  to  lands  acquired  under  Timber  and  Stone 
Act  for  fraud  in  entering  lands  for  benefit  of  others,  fact  that  entry- 
man  subject  to  application  for  entry  contracts  to  sell  land  is  no  objec- 
tion to  his  right  to  complete  his  entry  and  obtain  patent;  United 
States  V.  Barber  Lumber  Co.,  172  Fed.  960,  holding  applicant  for  pur- 
chase of  land  under  Timber  and  Stone  Act  of  1878,  as  amended,  has 
right  after  initial  application  and  before  final  proof  to  make  contract 
to  sell  title  to  be  acquired,  and  purchaser  may  advance  money  for 
making  of  final  proof;  Dwyer  v.  United  States,  170  Fed.  166,  95  C.  C.  A. 
416,  in  prosecution  for  subornation  of  perjury  where  first  three  counts 
of  indictment  allege  inducing  entryman  to  swear  falsely  in  prelim- 
inary affidavits,  and  last  three  related  to  inducing  of  false  swearing 
in  final  proofs,  conviction  on  all  counts  except  second  was  erroneous, 
as  last  three  counts  were  insufficient ;  Norwich  Union  Fire  Ins.  &  Soc.  v. 
Pacific  Union  Club,  169  Fed.  781,  782,  95  C.  C.  A.  244,  holding  sub- 
ornation of  perjury  cannot  be  based  upon  inducing  applicant  for 
public  land  to  swear  falsely  that  he  examined  land  personally,  where 
act  of  Congress  of  1878  under  which  entry  was  made  does  not  require 
personal  examination  of  land;  Ballinger  v.  United  States,  33  App.  D.  C. 
308,  311,  312,  upholding  regulation  of  Secretary  of  Interior  made  to 
carry  into  effect  Timber  and  Stone  Act  of  1878,  requiring  applicant 
to  make  sworn, statement  that  he  has  personally  examined  land  and 
found  it  unfit  for  cultivation   and  chiefly  valuable   for   timber;   dis- 
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senting  opinion  in  Nickell  v.  United  States,  167  Fed.  749,  93  C.  C.  A. 
229,  majority  holding  on  trial  for  conspiracy  to  .induce  perjury  by 
entryman  under  Timber  and  Stone  Act  by  falsely  stating  no  agree- 
ments had  been  made  to  acquire  lands  for  benefit  of  others,  instruc- 
tions correct  as  confining  inquiry  to  preliminary  statements  made  at 
time  of  application. 

Distinguished  in  United  States  v.  Nelson,  199  Fed.  474,  regulation  of 
Secretary  of  Interior  requiring  affidavit  of  settlement  from  applicants 
for  homestead  entries,  under  act  of  1906,  on  agricultural  lands  within 
forest  reserve,  is  within  authorization  of  Rev.  Stats.,  §  2478,  and  oath 
is  one  required  by  law  within  Rev.  Stats.,  §  5392,  and  may  be  made 
basis  of  prosecution  for  perjury;  Chaplin  v.  United  States,  193  Fed. 
882,  114  C.  C.  A.  93,  indictment  charging  conspiracy  to  defraud  govern- 
ment of  public  lands  by  causing  fraudulent  entries  of  desert  land,  is 
sufficient;  United  States  v.  Patterson,  172  Fed.  247,  false  statement  in 
oath  to  application  for  patent  as  required  by  Rev.  Stats.,  §  4892,  con- 
stitutes perjury  within  Rev.  Stats.,  §  5392 ;  Nickell  v.  United  States, 
167  Fed.  742,  744,  745,  747,  749,  93  C.  C.  A.  229,  holding  on  trial  for 
conspiracy  to  induce  jferjury  by  entrymen  under  Timber  and  Stone  Act 
of  1878,  as  amended  in  1892,  by  falsely  stating  lands  were  not  pur- 
chased for  speculation,  and  that  they  had  not  agreed  to  acquire  title 
for  benefit  of  other  persons,  instructions  were  correct  as  confining  in- 
quiry to  preliminary  statements  made  at  time  of  application;  Ex  parte 
Gale,  14  Idaho,  767,  95  Pae.  681,  upholding  provision  of  Rev.  Stats., 
§  1645,  as  amended  in  1903,  requiring  license  tax  from  proprietor  or 
keeper  of  billiard-table,  as  applied  to  keeper  of  billiard-table  using 
same  in  ''doing  business"  within  meaning  of  Const.,  art.  VII,  §  2; 
James  v.  James,  51  Wash.  65,  97  Pac.  1114,  holding  land  acquired  by 
married  man  under  Timber  and  Stone  Act  of  Congress  of  1878,  with 
community  funds,  is  separate  property  of  husband  and  may  be  alien- 
ated without  wife's  consent. 

ProvlBlon  of  Timber  aad  Stone  Act,  section  3,  antborizing  commis- 
sioner of  land  office  to  adopt  rules  and  regulations  for  enforcement  of  such 
act  does  not  authorize  him  to  adopt  rules  and  regulations  destmctiye  of 
rights  conf^red  by  Congress. 

Approved  in  Bong  v.  Alfred  S.  Campbell  Art  Co.,  214  U.  S.  248,  53 
L.  Ed.  984,  29  Sup.  Ct.  628,  holding  under  Rev.  Stats.,  §  4952,  as 
amended  by  act  of  1891,  assignee  of  author  of  painting  is  not  entitled 
to  copyright  unless  author  is  citizen  of  country  to  which  reciprocal 
copyright  privileges  have  been  extended,  and  fact  that  assignee  is 
citizen  of  such  country  is  immaterial;  Myrick  v.  United  States,  219 
Fed.  5,  134  C.  C.  A.  619,  holding  Postmaster-general  has  authority  to 
make  regulations  not  inconsistent  with  provisions  of  Postal  Act  (Rev. 
Stats.,  §  161) ;  St.  Louis  Independent  Packing  Co.  v.  Houston,  215  Fed. 
559,  132.  C.  C.  A.  65,  holding  Meat  Inspection  Act  of  1906  did  not 
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authorize  Secretary  of  Agriculture  to  adopt  and  enforce  section  16  of 
regulation  18  that  '/sausage  shall  not  contain  cereal  in  excess  of  two  per 
cent/'  and  that  water  shall  not  be  added  to  sausage  in  excess  of  three 
per  cent;  Leecy  v.  United  States,  190  Fed.  292,  111  C.  C.  A.  254,  with- 
drawal by  Secretary  of  Interior  without  statutory  authority,  of  reser- 
vation lands  as  sawmill  reserve  for  furnishing  lumber  to  build  houses 
for  Indians,  is  no  defense  to  Indian's  application  for  additional  allot- 
ment under  act  of  1904 ;  Leonard  v/  Lennox,  181  Fed.  766,  104  C.  C.  A. 
296,  upholding  regulation  of  Land  Department  requiring  applicants  for 
public  lands  under  nonmineral  laws  to  support  application  by  showing 
that  land  is  not  saline;  Capital  Traction  Co.  v.  King,  44  App.  D.  C. 
319,  holding  in  action  for  injuries  resulting  from  negligent  operation 
of  street-cars,  regulation  of  Interstate  Commerce  Commission  limitin*: 
speed  at  crossings  to  six  miles  per  hour  is  void  in  view  of  act  of  Con- 
gress requiring  operation  of  street-cars  at  speed  not  *to  exceed  fifteen 
miles  per  hour;  United  States  v.  Antikamnia  Chemical  Co.,  37  App. 
D.  C.  351,  353,  354,  holding  that  part  of  r^^lation  28  of  executive 
departments  for  enforcement  of  Food  and  Drug  Aet  of  1906,  requiring 
preparation  containing  derivative  of  enumerated  drugs  to  be  so  labeled 
as  to  show  not  only  quantity  of  named  derivative,  but  name  of  drug 
from  which  it  is  derived,  is  void. 

Distinguished  in  United  States  v.  Grimaud,  220  U.  S.  522,  55  L.  Ed. 
570,  31  Sup.  Ct.  480,  holding  regulations  of  Secretary  of  Agriculture 
under  authority  of  act  of  1897  as  amended  by  act  of  1905,  as  to  grazing; 
of  sheep  on  forest  reserves  have  force  of  law  and  violations  are  pun- 
ishable under  such  act. 

207  T7.  8.  463-541,  52  L.  Ed.  297,  28  Sup.  Ot.  141,  HOWABD  T.  ILLINOIS 
CENTRAL  S.  E.  00.   (EMPLOTEBS'  LXABIUTY  CASES). 

Power  of  Congress  is  limited  only  by  Federal  Constittttion  and  extends 
to  regulation  of  master  and  servant  tn  interstate  commerce. 

Approved  in  Mondou  v.  New  York  etc.  R.  R.  Co.,  223  U.  S.  48,  38 
L.  R.  A.  (N.  S.).44,  56  L.  Ed.  345,  32  Sup.  Ct.  169,  1  N.  C.  C.  A.  882, 
holding  Congress  has  power  to  regulate  relations  between  carrier  and 
employees  while  both  are  engaged  in  interstate  commerce;  Smeltzer  v. 
St.  Louis  etc.  R.  Co.,  158  Fed.  652,  and  Atlantic  Coast  Line  R.  R.  Co.  v. 
Riverside  MilU,  219  U.  S.  202,  203,  31  L.  R.  A.  (N.  S.)  174,  55  L.  Ed. 
180,  181,  31  Sup.  Ct.  164,  both  upholding  Carmack  Amendment  of  1906  to 
Interstate  Commerce  Act;  Adair  v.  United  States,  208  U.  S.  178,  183, 
188, 189, 18  Ann.  Oas.  764,  52  L.  Ed.  444,  446,  448,  28  Sup.  Ct.  277,  hold- 
ing void  act  of  1898  making  it  crime  against  United  States  for  agent  of 
carrier  engaged  in  interstate  commerce  to  discharge  employee  because 
of  membership  in  labor  union;  Texas  etc.  Ry.  Co.  y.  United  States,  205 
Fed.  382,  holding  proviso  of  Interstate  Commerce  Act  of  1887,  §  1,  that 
act  shall  not  apply  to  transportation  wholly  within  State  does  not 
prevent  application  of  third  section  in  prohibiting  undue  discrimination 
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between  localities  which  is  brought  about  by  State  aetion  in  reducing 
intrastate  rates;  Kansas  City  Southern  Ry.  Co.  v.  United  States,  204 
Fed.  644,  upholding  order  of  Interstate  Commerce  Commission  with 
reference  to  railroad  accounting  as  authorized  by  Act  of  1887,  c.  104, 
§  20;  Pedersen  v.  Delaware  etc.  R.  Co.,  197  Fed.  539,  117  C.  C.  A.  33, 
holding  Federal  Employers'  Liability  Act  of  1908  applies  only  to. in- 
juries to  employees  engaged  in  interstate  transportation;  Lamphere  v. 
Oregon  R.  &  Nav.  Co.,  193  Fed.  249, 250, 251,  holding  Federal  Employers' 
Liability  Act  of  1908  does  not  apply  in  action  for  injuries  to  fireman  of 
interstate  railroad  while  on  his  way  to  station  to  board  train  to  distant 
point  as  part  of  deadhead  crew  to  relieve  crew  on  engine  hauling  interstate 
train ;  Omaha  etc.  Ry.  Co.  ▼.  Interstate  Commerce  Commission,  191  Fed. 
44,  holding  electric  street  railway  engaged  in  interstate  passenger  busi- 
ness, although  incorporated  under  State  statute  relating  to  street  rail- 
ways, and  not  authorized  to  carry  freight  nor  exercise  power  of  eminent 
domain  is  railroad  within  Interstate  Commerce  Act  of  1887,  as  amended 
in  1906;  Van. Brimmer  v.  Texas  etc.  Ry.  Co.,  190  Fed.  398,  holding 
amendment  of  1910  to  Federal  Employers'  Liability  Act  of  1908  pro- 
hibiting removal  of  causes  arising  under  act  to  Federal  court  does  not 
prevent  removal  where  right  exists  under  some  other  law;  Zikos  v. 
Oregon  etc.  Nav.  Co.,  179  Fed.  896,  897,  898,  903,  904,  St.  Louis  etc.  Ry. 
Co.  V.  Conley,  187  Fed.  951,  110  C.  C.  A.  97,  Owens  v.  Chicago  Great 
Western  Ry.  Co.,  113  Minn.  52,  128  N.  W.  1013,  and  Southern  Ry.  Co. 
v.  Howard)  1  Tenn.  Civ.  606,  607,  all  upholding  Federal  Employers*  Lia- 
bility Act  of  1908;  In  re  Arkansas  Rate  Cases,  187  Fed.  302,  holding 
fact  that  intrastate  rates  affect  interstate  rates  does  not  render  Arkan- 
sas statute  of  1907  establishing  such  intrastate  rates  void,  but  statute  is 
void  as  confiscatory;  Louisville  etc.  R.  Co.  v.  Siler,  186  Fed.  200,  uphold- 
ing McChord  Act  of  Kentucky  of  1900  authorizing  commission  to  estab- 
lish intrastate  railroad  rates;  Pedersen  v.  Delaware  L.  &  W.  R.  R.,  184 
Fed.  738,  739,  741,  holding  Federal  Employers'  Liability  Act  of  1908 
does  not  apply  in  action  for  injuries  inflicted  by  carrier  operating  in- 
trastate train;  Troxell  v.  Delaware  etc.  R.  Co.,  180  Fed.  876,  holding 
where  carrier  is  engaged*  in  both  interstate  and  intrastate  commerce, 
personal  representative  of  decedent  may  bring  action  under  Federal  Em- 
ployers'  Liability  Act  of  1908  or  under  State  act;  Colasurdo  v.  Central 
R.  R.  Co.,  180  Fed.  836,  838,  holding  Federal  Employers'  Liability  Act 
includes  trackman  injured  while  repairing  switch  used  in  interstate  and 
intrastate  commerce;  Shawnee  Milling  Co.  v.  Temple,  179  Fed.  522, 
upholding  Food  and  Drug  Act  of  1906  as  within  power  of  Con- 
gress to  regulate  interstate  commerce;  Watson  v.  St.  Louis  etc.  Ry. 
Co.,  169  Fed.  944,  945,  946,  950,  951,  952,  upholding  Federal  Em- 
ployers' Liability  Act  of  1908,  which  is  limited  to  common  carriers 
by  rail  engaged  in  interstate  commerce  and  employees  while  so  engaged ; 
Wabash  R.  Co.  v.  United  States,  168  Fed.  4,  93  C.  C.  A.  393,  upholding 
Act  of  1903  amending  Safety  Appliance  Act  of  1893;  Ivy  v.  Western 
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Union  Tel.  Co.,  165  Fed.  377,  upholding  act  of  Arkansas  of  1903  makiiis: 
telegraph  companies  doing  business  within  State  liable  in  damages  for 
mental  anguish,  in  absence  of  bodily  injury  or  pecuniary  loss,  for  negli- 
gence in  receiving,  transmitting,  or  delivering  messages;  United  States 
V.  Giordaniy  163  Fed.  778,  upholding  provisions  of  Rev.  Stats.,  §§  4475, 
4476,  relating  to  packing  and  shipment  on  vessel. of  gunpowder  or  other 
dangerous  substances,  not  properly  marked ;  United  States  v.  Wells- 
Fargo  Express  Co.,  161  Fed.  612,  613,  upholding  provisions  of  Hepburn 
Act  of  1906  amending  Interstate  Commerce  Act  of  1887,  so  as  to  include 
express  companies  within  provisions  of  act,  and  holding  issuing  of  franks 
is  discrimination  prohibited  by  act;  Interstate  Commerce  Commission  v. 
Harriman,  157  Fed.  437,  holding  Congress  may  require  disclosure  as  to 
purchases  of  property  by  railroad  corporation  from  its  directors;  St. 
Louis  etc.  Ry.  Co.  v.  Hesterly,  98  Ark.  253,  135  S.  W.  879,  holding  Fed- 
eral Employers'  Liability  Act  of  1908  only  imposes  liability  on  railroad 
for  injuries  to  employee  while  engaged  in  interstate  commerce,  and  ad- 
ministrator may  recover,  either  under  State  or  Federal  statute  for  death 
of  employee  engaged  in  interstate  commerce,  damages  for  pecuniary  loss 
to  next  of  kin,  including  pain  and  mental  anguish  suffered  by  decedent ; 
Chicago  etc.  Ry.  Co.  v.  State,  86  Ark.  431,  111  S.  W.  463,  upholding 
Laws  1907,  p.  295,  regulating  crews  of  freight  trains;  Southern  Pacific 
Co.  V.  Pillsbury,  170  Cal.  785,  791,  151  Pac.  278,  281,  holding  roundhouse 
employee  killed  while  repairing  switch-engine  used  in  interstate  and 
intrastate  commerce  was  within  Federal  Employers'  Liability  Act  of 
1908;  McNaniara  v.  Washington  Terminal  Co.,  35  App.  D.  C.  242,  and 
Hyde  v.  Southern  Ry.  Co.,  31  App.  D.  C.  468,  both  upholding  Federal 
Employers'  Liability  Act  of  1906  as  applied  to  District  of  Columbia; 
Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  30,  31,  32,  100  N.  E. 
339,  340,  upholding  provision  of  Burns '  Ann.  Stats.,  §  5280,  requiring 
railroad  locomotives  and  cars  to  be  equipped  with  grab-irons  or  hand- 
holds in  sides  or  ends  thereof;  Bradbury  v.  Chicago  etc.  Ry.  Co.,  149 
Iowa,  55,  40  L.  B.  A.  (N.  S.)  684,  128  N.  W.  3,  holding  Federal  Employ- 
ers' Liability  Act  o£  1908,  does  not  confer  exclusive  jurisdiction  on  Fed- 
eral courts;  Cole  v.  Atchison  etc.  Ry.  Co.,  92* Kan.  135,  139  Pac.  1178, 
holding  Federal  Employers'  Liability  Act  of  1908  supersedes  State  Em- 
I)loyers'  Liability  Act;  Sexton  v.  Newark  District  Telegraph  Co.,  84 
N.  J.  L.  94,  86  Atl.  454,  3  N.  C.  C.  A.  577,  upholding  provisions  of 
Employers'  Liability  Act  of  1911,  §§  1,  2;  People  v.  Erie  R.  Co.,  198 
N.  Y.  378,  1S9  Am.  St.  Rep.  828,  19  Ann.  Oaa.  811,  29  L.  B.  A.  (N.  S.) 
240,  91  N.  E.  852,  upholding  provision  of  Labor  Law  (Consolidated 
Laws,  c.  31,  §  8),  §  7a,  making  it  unlawful  for  corporation  operating  rail- 
road in  State  to  permit  telegraph  or  telephone  operator  spacing  trains 
under  block  system  to  remain  on  duty  more  than  eight  hours  in  twenty- 
four;  Benton  v.  Seattle  Electric  Co.,  50  Wash.  163,  96  Pac.  1035,  holding 
city  council  was  without  authority  to  submit  to  voters  for  their  ratifica- 
tion ordinance  granting  franchise  to  street  railway;  dissenting  opinion 
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in  In  re  Taylor,  204  N.  Y.  146,  150,  Ann.  Oas.  1913D,  276,  97  N.  E.  505, 
507,  majority  holding  action  for  death  within  State  of  fireman  on  inter- 
state train  is  controlled  by  State  statute  giving  nght  of  action  to  sur- 
viving spouse  and  next  of  kin,  and  not  by  Federal  Employers'  Liability 
Act  of  1908. 

Distinguished  in  In  re  Taylor,  204  N.  Y.  140,  Ann.  Cas.  1913D,  276.  97 
N.  E.  503,  holding  action  for  death  within  State  of  fireman  on  interstate 
trip  is  controlled  by  State  statute  giving  right  of  action  to  surviving 
spouse  and  next  of  kin,  not  by  Federal  Employers'  Liability  Act  of  1908, 
as  amended  in  1910,  and  father  who  is  only  next  of  kin  is  entitled  to 
half  of  damages  as  against  widow;  dissenting  opinion  in  In  re  Taylor, 
204  N.  Y.  143,  Ann.  Oas.  1913D,  276,  97  N.  E.  504,  majority  holding 
action  for  death  within  State  of  fireman  on  interstate  trip  is  controlled 
by  State  statute  giving  right  of  action  to  surviving  spouse  and  next  of 
kin,  and  not  by  Federal  Employers'  Liability  Act  of  1908,  as  amended 
in  1910. 

Act  by  Its  terma  relating  to  every  common  carrier  engaged  in  inter- 
state commerce  and  to  any  employee  of  such  carrier,  tliereby  regulating 
every  relation  of  interstate  caxrier  with  its  servants  without  restriction 
as  to  character  of  business  which  carrier  and  employee  are  engaged  In  at  time 
of  Injury,  Involvea  subjecta  beyond  power  of  Congress. 

Approved  in  Interstate  Commerce  Commission  v.  Goodrich  Transit 
Co.,  224  U.  S.  214,  56  L.'  Ed.  737,  32  Sup.  Ct.  436,  upholding  provisions 
of  section  20,  of  Interstate  Commerce  Act  of  1906,  authorizing  Interstate 
Commerce  Commission  to  require  accounts  to  be  kept,  by  carrier  in  speci- 
fied form;  United  States  v.  Chicago  etc.  Ry.  Co.,  218  Fed.  703,  holding 
Hours  of  Service  Act  of  1907  does  not  apply  to  engineer  of  work  train 
operated  wholly  within  State,  though  upon  line  constituting  part  of  com- 
pany's  through  highway  of  interstate  commerce;  The  Pawnee,  205  Fed. 
334,  holding  Federal  Employers'  Liability  Act  of  1906,  does  not  apply 
to  action  for  injuries  to  seaman  on  chartered  vessel  carrying  only  such 
cargoes  as  charterer  miglit  engage  by  private,  contract ;  Prairie  Oil  &  Gas 
Co.  V.  United  States,  204  Fed.  805,  811,  holding  void  amendment  of  1906, 
chapter  3591,  section  1,  of  Interstate  Commerce  Act,  making  owners  of 
interstate  oil  pipe-lines  common  carriers  subject  to  provisions  of  Inter- 
state Commerce  Act ;  Cain  v.  Southern  Ry.  Co.,  199  Fed.  212,  upholding 
Federal  Employers'  Liability  Act  of  1908;  Van  Brinuner  v.  Texas  etc. 
Ry.  Co.,  190  Fed.  396,  holding  Federal  Employers'  Liability  Act  of  1908 
does  not  apply  in  action  for  injuries  to  brakeman  making  flying  switelr 
to  set  out  intrastate  car;  United  States  v.  First  Nat.  Bank  of  Anamoose, 
190  Fed.  341,  holding  Crim.  Code,  §  239,  prohibiting  railroad,  express 
company^  or  other  common  carrier,  in  connection  with  transportation  of 
intoxicating  liquor  to  collect  purchase  price  from  consignee,  or  to  act  as 
agent  of  buyer  or  seller,  applies  to  national  bank  to  which  draft  is  sent 
from  seller  of  liquor  in  another  State  with  bill  of  lading  attached,  and 
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which  collects  draft  from  consignee  and  delivers  bill  of  lading;  Chicago 
etc.  Ry.  Co.  v.  Westby,  178  Fed.  626,  628,  47  L.  R.  A.  (N.  S.)  483,  102 
C.  C.  A.  65,  holding  Employers'  Liability  Act  of  South  Dakota  subject- 
ing every  common  carrier  to  liability  for  injuries  to  employee  for  in- 
juries caused  by  fellow-servant  cannot  be  limited  to  common  carriers 
using  steam  or  other  powerful  agency  and  servants  engaged  in  dangerous 
occupations,  and  is  void;  Oregon  etc.  Navigation  Co.  v.  Campbell,  177 
Fed.  319,  holding  order  of  State  railroad  commission  regulating  freight 
rates  applies  only  to  intrastate  rates  and  is  valid;  Watson  v.  St.  Louis 
etc.  Ry.  Co.,  169  Fed.  948,  952,  fact  that  provision  of  Federal  Employ- 
ers' Liability  Act  of  1908  abolishing  fellow-servant  rule  is  not  limited 
to  injuries  caused  by  negligence  of  fellow-servant  who  is  at  time  em- 
ployed in  interstate  commerce  does  not  render  act  void;  St.  Louis  etc. 
R.  Co.  V.  Hadley,  168  Fed.  344,  348,  fact  that  Missouri  Acts  of  1907  reg- 
ulating intrastate  passenger  and  freight  rates  cannot  be  applied  to  some 
railroads  within  State  does  not  render  statutes  void,  but  fact  that  rates 
do  not  allow  fair  return  renders  them  void  as  confiscatory;  Wabash  R. 
Co.  V.  United  States,  168  Fed.  5,  93  C.  C.  A.  393,  upholding  act  of  1903 
amending  Safety  Appliance  Act  of  1893;  Fulgham  v.  Midland  Valley  R. 
Co.,  167  Fed.  661,  Federal  Employers'  Liability  Act  of  1908  supersedes 
Arkansas  statutes  (Kirby's  Digest,  §§  6285-6290) ;  United  States  v. 
Wheeling  etc.  R.  Co.,  167  Fed.  199,  200,  iact  that  amendment  of  1903  to 
Safety  Appliance  Act  of  1893  is  void  in  part  does  not  render  act  of  1893 
void;  United  States  v.  Erie  R.  Co.,  166  Fed.  355,  holding  provision  of 
Act  of  1903,  §  1,  amending  Safety  Appliance  Acts  of  1893,  and  of  1896, 
cannot  be  construed  to  apply  to  car  not  used  or  intended  for  use  in 
interstate  commerce;  Rio  Grande  Southern  R.  Co.  v.  Campbell,  44  Colo. 
16,  96  Pae.  990,  holding  Federal  Safety  Appliance  Act  inapplicable  in 
action  for  injuries  to  railroad  employee,  where  cars  were  not  engaged  in 
interstate  commerce  at  time  of  injury;  Washington  Ry.  Co.  v.  Downey, 
40  App.  D.  C.  151, 152,  holding  Federal  Employers'  Liability  Act  of  1906 
applies  to  railway  in  District  of  Columbia  whose  lines  extend  beyond 
District  and  which  is  carrier  of  passengers  only ;  Charleston  etc.  Ry.  Co. 
V.  Anchors,  10  Ga.  App.  324,  327,  73  S.  E.  562,  653,  holding  Federal 
Employers'  Liability  Act  of  1908  does  not  apply  to  track  repairer, 
although  track  may  be  used  for  interstate  and  intrastate  trains;  Barker 
V.  Kansas  City  etc.  Ry.  Co.,  88  Kan.  776,  4S  L.  R.  A.  (N.  S.)  1121,  129 
Pac.  1154,  holding  interstate  railroad  engaged  in  moving  cars  of  water 
or  coal  over  its  lines  from  one  State  to  another  for  use  in  its  own  en- 
gines is  engaged  in  interstate  commerce;  Lonsmith  v.  Pere  Marquette  R. 
Co.,  173  Mich.  73,  78,  138  N.  W.  354,  366,  upholding  Public  Acts  of 
Michigan  1909  withdrawing  defenses  of  fellow-servant  assumed  risk, 
and  contributory  negligence  in  actions  against  railroads  for  injuries  to 
employees ;  State  v.  Missouri  Pac.  Ry.  Co.,  212  Mo.  682,  683,  111  S,  W. 
506,  Laws  1907,  p.  332,  regulating  hours  of  service  for  telegraph  opera- 
tors and  train-dispatchers,  whether  engaged  in  interstate  or  intrastate 
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commerce,  is  void ;  Kiser  t.  Metropolitan  St.  Ry.  Co.,  188  Mo.  App.  177, 
175  S.  W.  101,  holding  Federal  Employers'  Liability  Act  of  1908  does 
not  apply  in  action  for  death  of  conductor  of  street-car  engaged  in  intra- 
state commerce;  Pierson  v.  New  York  etc.  R.  Co.,  83  N.  J.  L.  663,  85  Atl. 
234,  holding  Federal  Employers'  Liability  Act  of  1908  applies  to  rail- 
roads while  engaging  in  interstate  commerce  and  to  employees  so  en- 
gaged, and  employee  unloading  rails  transported  in  interstate  commerce 
to  replace  rails  in  tracks  of  interstate  railroad  is  not  within  meaning 
of  act;  Meyers  v.  Norfolk  etc.  Ry.  Co.,  162  N.  C.  345,  48  L.  R.  A.  (K.  8.) 
987,  78  S.  E.  281,  holding  laborer  on  work  train  in  camp  on  Sunday  and 
ordered  by  foreman  to  go  for  mail  on  freight  train,  injured  while  board- 
ing train,  cannot  recover  under  Federal  Employers'  Liability  Act  of 
1908;  Zachary  v.  North  Carolina  R.  Co.,  156  N.  C.  501,  72  S.  E.  859, 
holding  Federal  Employers'  Liability  Act  of  1908  does  not  apply  in 
action  for  death  of  fireman  killed  while  crossing  tracks  to  go  to  his 
boarding-house  after  cleaning  and  oiling  engine  which  was  to  engage  in 
hauling  interstate  freight;  Ft.  Smith  &  W.  R.  Co.  v.  Blevins,  35  Okl. 
385,  386,  130  Pac.  528,  holding  amendment  of  1910  to  Federal  Employ- 
ers' Liability  Act  of  1908  has  no  application  to  action  for  injuries 
brought  before  such  amendment;  State  v.  Texas  etc.  R.  R.  Co.,  58  Tex. 
Civ.  412,  414,124  S.  W.  985,  986,  987,  Act  Thirtieth  Legislature,  c.  122, 
prescribing  hours  of  labor  of  telegraph  operators  whether  engaged  in 
intcirstate  or  intrastate  commerce  is  void  as  in  conflict  with  act  of  Con- 
gess  of  1907 ;  Sargent  v.  Rutland  R.  Co.,  86  Vt.  338,  339,  85  Atl.  658,  659, 
liolding  Laws  1906,  No.  122,  §§  8,  10  and  Laws  1910,  No.  147,  §  1,  relat- 
ing to  demurrage  charges  for  freight  is  void  because  not  limited  to  intra- 
state commerce;  Horton  v.  Oregon-Washington  etc.  Nav.  Co.,  72  Wash. 
505,  47  L.  R.  A.  (N.  8.)  8,  130  Pac.  898,  holding  action  for  death  of 
pumper  for  locomotives  engaged  in  interstate  and  intrastate  commerce 
is  within  Federal  Employers '  Liability  Act  of  1908 ;  Ruck  v.  Chicago  etc. 
Ry.  Co.,  153  Wis.  165,  140  N.  W.  1077,  holding  railroad  employee  en- 
gaged in  repairing  appliance  for  use  on  cars  in  interstate  or  intrastate 
commerce  is  not  within  Federal  Employers '  Liability  Act  of  1908 ;  Kiley 
V.  Chicago  etc.  Ry.  Co.,  138  Wis.  259,  120  N.  W.  757,  Kiley  v.  Chicago 
etc.  Ry.  Co.,  138  Wis.  225,  229, 119  N.  W.  314,  315,  and  KUey  v.  Chicago 
etc.  Ry.  Co.,  142  Wis.  158,  125  N.  W.  465,  aU  upholding  Act  of  1907, 
c.  254,  imposing  liability  on  railroads  for  injuries  to  employees  resulting 
from  negligence  of  fellow-employees;  State  v.  Chicago  etc.  Ry.  Co.,  136 
Wis.  410,  417, 418,  419,  421, 19  L.  R.  A,  (N.  8.)  326, 117  N.  W.  687,  690, 
691,  holding  Laws  1907,  c.  575,  prohibiting  corporation  operating  rail- 
road within  State  from  permitting  telegraph  operator,  including  train- 
dispatcher  from  remaining  on  duty  more  than  eight  consecutive  hours 
is  void  as  in  conflict  with  act  of  Congress  of  1907  reflating  hours  of 
labor  of  employees  engaged  in  interstate  commerce ;  dissenting  opinion  in 
Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed.  825,  majority  holding  void 
Amendment  of  1906,  e.  3591,  §  1,  to  Interstate  Commerce  Act  making 
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owners  of  intestate  oil  pipe-lines  oomiuon  carrier  subject  to  provisions 
of  act ;  dissenting  opinion  in  Felt  v.  Denver  etc.  R.  Co.,  48  Colo.  270,  274^ 
275,  276,  277,  278,  279,  280,  281,  283,  21  Ann.  Oas.  379,  110  Pac.  221,  223, 
224,  225,  226,  majority  holding  in  action  for  death  of  employee  that  car 
unloaded  and  in  railroad  yard  after  interstate  trip,  but  not  set  apart  to 
intrastate  traffic,  was  within  Federal  Safety  Appliance  Act  of  1893. 

Distinguished  in  Southern  Ry.  Co.  v.  Snyder,  187  Fed.  497,  109 
C.  C.  A.  344,  and  Texas  etc.  Ry.  Co.  v.  Rigsby,  241  U.  S.  40,  60  L.  Ed. 
878,  36  Sup.  Ct.  482,  both  upholding  Safety  Appliance  Act  of  1893,  as 
amended  in  1910,  imposing  absolute  duty  upon  interstate  carrier  to  pro- 
vide safety  appliances,  irrespective  of  use  of  car  at  particular  time; 
Houston  etc.  Ry.  Co.  v.  United  States,  234  U.  S.  353,  58  L.  Ed.  1S49,  34 
Sup.  Ct.  833,  upholding  order  of  Interstate  Commerce  Commission,  made 
for  purpose  of  correcting  discrimination,  requiring  interstate  carrier  to 
desist  from  chaining  higher  rates  between  specified  interstate  points  than 
it  charges  between  specified  intrastate  points ;  United  States  v.  St.  Louis 
etc.  Ry.  Co.,  189  Fed.  960,  and  Baltimore  etc.  R.  R.  Co.  v.  Interstate 
Commerce  Commission,  221  U.  S.  618,  55  L.  Ed.  882,  31  Sup.  Ct.  621, 
both  upholding  act  of  1907  limiting  hours  of  labor  of  railway  employees 
connected  with  movement  of  trains  in  inter^ate  commerce;  Taylor  v. 
Southern  Ry.  Co.,  178  Fed.  382,  holding  Federal  Employers'  Liability 
Act  of  1908  does  not  apply  in  action  for  injuries  to  bridge  repairer, 
although  his  employment  required  work  in  different  States;  United 
States  V.  Southern  Ry.  Co.,  164  Fed.  351,  352,  upholding  Safety  Appli- 
ance Acts  of  1893,  1896,  and  1903;  Staley  v.  Illinois  Central  R.  R.  Co., 
268  111.  368,  376,  L.  B.  A.  1916A,  450, 109  N.  E.  346,  349,  holding  Federal 
Employers'  Liability  Act  of  1908,  not  Workmen's  Compensation  Act  of 
1911,  controls  action  for  death  of  employee  while  engaged  in  interstate 
commerce;  dissenting  opinion  in  Kiley  v.  Chicago  etc.  Ry.  Co.,  138  Wis. 
255,  119  N.  W.  325,  and  dissenting  opinion  in  Kiley  v.  Chicago  etc.  Ry. 
Co.,  142  Wis.  162,  164, 125  N.  W.  467,  majority  in  both  upholding  Act  of 
1907,  c.  254,  imposing  liability  on  railroads  for  injuries  to  employees 
resulting  from  negligence  of  fellow-servants;  Illinois  Central  R.  R.  Co. 
V.  Behrens,  233  U.  S.  477,  Ann.  Gas.  19140,  163,  58  L.  Ed.  1054,  34  Sup. 
Ct.  646,  10  N.  C.  C.  A.  179,  arguendo. 

State  regulation  of  relations  between  interstate  railroads  and  their 
employees.     Note,  16  L.  R.  A.  (N.  8.)  134. 

To  restrict  Employers*  Liability  Act  of  1906,  to  Interstate  business 
of  carriers  would  require  writing  Into  act  words  of  limitation  not  found' 
in  it  and  would  restrict  its  operation  as  to  District  of  ColuMbia  and  terri- 
tories, and  tbus  destroy  It  in  Important  particular;  to  write  Into  the  act 
qualifsring  words  so  as  to  make  it  read  *'any  employee  when  engaged  in 
interstate  commerce"  would  be  to  save  it  in  one  aspect  and  thereby  to 
destroy  it  in  another. 

Approved  in  Philadelphia  etc.  R.  R.  Co.  v.  Tucker,  35  App.  D.  C.  138, 
L.  R.  A.  19150,  89,  upholding  Federal  Employer^j'  Liability  Act  of  1906, 
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as  applied  to  District  of  Columbia;  dissenting  opinion  in  United  States 
V.  American  Tobacco  Co.,  221  U.  S.  193,  56  L.  Ed.  699,  31  Sup.  Ct.  632, 
majority  construing  Sherman  Anti-trust  Act  of  1890  in  light  of  reason 
as  appl3dng  only  to  unreasonable  restraint  of  interstate  commerce,  and 
holding  combination  in  this  case  is  void  as  attempt  to  monopolize  inter- 
state commerce  in  tobacco. 

Explained  in  El  Paso  etc.  Ry.  Co.  v.  Gutierrez,  215  U.  S.  94,  96,  97,  54 
L.  Ed.  110,  111,  30  Sup.  Ct.  21,  both  upholding  Federal  Employers'  Lia- 
bility Act  of  1906,  as  applied  to  District  of  Columbia  and  territories. 

Distinguished  in  McCabe  v.  Atchison  etc.  Ry.  Co.,  186  Fed.  975,  976, 
109  C.  C.  A.  110,  upholding  Oklahoma  act  of  1906  requiring  railroads 
within  State  to  provide  separate,  but  equal  accommodation  for  white 
and  negro  races. 

m 

Where  statute  contains  provisions  wliich  are  constitutional  and  others 
which  are  not,  elTect  may  be  given  to  legal  provisions  by  separating  them 
from  illegal;  but  this  applies  only  where  provisions  are  separable  and  not 
dependent  upon  one  another,  and  only  where  it  is  plain  Congress  would 
have  enacted  legislation  with  unconstitutional  provisions  eliminated. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Hackett,  228  U.  S.  562,  57  L.  Ed. 
967,  33  Sup.  Ct.  581,  upholding  Indiana  statute  of  1893  abolishing  de- 
fense of  fellow-servant  in  actions  for  injuries  resulting  from  operation 
of  railroad  trains;  Weenis  v.  United  States,  217  U.  S.  382,  19  Atiw.  Ca«. 
705,  54  L.  Ed.  804,  30  Sup.  Ct.  544,  holding  provision  of  Penal  Code 
of  Philippine  Islands,  section  56,  imposing  punishment  of  cadena  tem- 
poral and  its  accessories,  void  as  conflicting  with  Philippine  bill  of 
rights,  section  5  of  Act  of  1902  prohibiting  cruel  and  unusual  punish- 
ments; New  York  Central  etc.  R.  R.  Co.  v.  United  States,  212  U.  S. 
496,  53  L.  Ed.  623,  29  Sup.  Ct.  304,  upholding  act  of  1903,  known  as 
Elkins  Act,  amending  Interstate  Commerce  Act;  Leddy  v.  People,  59 
Colo.  123,  147  Pac.  367,  invalidity  of  Laws  of  1905,  §  46,  imposing  lia- 
bility on  counties  for  losses  in  connection  with  loans  from  school  funds 
renders  invalid  all  provisions  of  act  relating  to  loaning  of  school 
funds;  Perkins  v.  Coffin,  84  Conn.  285,  Ann.  Cas.  19120,  1188,  79  Atl. 
1074,  holding  parts  of  amendment  to  charter  of  corporation,  which  can 
only  be  accepted  as  whole  by  vote  of  majority  vot^  of  stockholders,  are 
invalid  as  engrafting  on  charter  powers  material  change  in  character 
and  purposes  of  corporation;  Eckerson  v.  Des  Moines,  137  Iowa,  480, 
115  N.  W.  188,  upliolding  provisions  of  sections  18,  19,  and  20  relating 
to  recall,  initiative,  and  referendum  of  Acts  Thirty-second  General 
Assembly,  c.  48,  providing  for  government  of  cities;  Sabre  v.  Rutland 
R.  Co.,  86  Vt.  367,  Ann.  Oaa.  19150,  1269,  85  Atl.  701,  holding  fact 
that  Laws  of  1906,  No.  126,  creating  board  of  railroad  commissioners, 
confers  powers  that  cannot  be  conferred  upon  administrative  body  does 
not  render  act  void;  dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86 
Vt.  390,  Ann.  Oas.  19150,  1269,  85  Atl.  711,  majority  holding  fact  that 
Laws  of  1906,  No.  126,  creating  board  of  railroad  commissioners  con- 
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fers  powers  that  cannot  be  conferred  npon  administrative  body,  does 
not  render  act  void. 

Explained  in  El  Paso  etc.  Ry.  Co.  v.  Gutierrez,  216  U.  S.  97,  54  L.  Ed. 
Ill,  30  Sup.  Ct.  21,  upholding  Federal  Employers'  Liability  Act  of 
1906  as  applied  to  District  of  Columbia  and  territories. 

Effect  of  partial  invalidity  of  statute.    Note,  Aim.  Oas.  1916D,  11, 
69. 

Federal  Bmployers'  Liability  Act  of  1906,  while  embracing  nbjects 
within  power  of  Congress,  also  indndea  sobjecta  beyonA  its  power,  and  so 
interblended  as  to  be  incapable  of  separation,  rendering  statate  repugnant 
to  Constitution  and  nonenforceable. 

Approved  in  Butts  v.  Merchants  etc.  Transp.  Co.,  230  U.  S.  137,  138, 
67  L.  Ed.  1427,  33  Sup.  Ct.  964,  holding  provisions  of  Civil  Rights  Act 
declared  void  as  to  States,  are  also  void  as  to  territories  or  other  places 
under  exclusive  jurisdiction  of  Congress;  Chicago  etc.  Ry.  Co.  v.  Hack- 
ett,  228  U.  S.  566,  67  L.  Ed.  969,  33  l^up.  Ct.  681,  holding  Indiana 
statute  of  1893  abolishing  defense  of  fellow-servant  in  action  for  in- 
juries to  employee  is  not  superseded  by  Federal  Employers'  Liability 
Act  of  1906 ;  Muskrat  v.  United  States,  219  U.  S.  363,  56  L.  Ed.  252, 
31  Sup.  Ct.  260,  holding  void  act  of  1907  conferring  jurisdiction  on 
Court  of  Claims  and  on  appeal  by  Supreme  Court,  to  determine  valid- 
ity of  act  of  Congress  of  1906  relating  to  distribution  of  Cherokee  lands 
and  funds;  Erie  R.  Co.  v.  Jacobus,  221  Fed.  338,  137  C.  C.  A.  161, 
holding  Federal  Employers'  Liability  Act  of  1908  applies  to  action  for 
injuries  to  employee  of  interstate  carrier  operating  tugboat;  Pittsburgh 
etc.  Ry.  Co.  v.  Glinn,  219  Fed.  150,  135  C.  C.  A.  46,  holding  switchman 
killed  while  aligning  switches  for  cars  carrying  both  interstate  and 
intrastate  freight  was  engaged  in  interstate  commerce  within  meaning 
of  Federal  Employers'  Liability  Act  of  1908;  United  States  v.  Shauver, 
214  Fed.  159,  holding  act  of  1913  protecting  migratory  birds  and  game 
void  as  unauthorized  by  Constitution;  Missouri  Pac.  Ry.  Co.  v.  Castle, 
172  Fed.  842,  97  C.  C.  A.  124,  holding  Nebraska  Laws  of  1907,  c.  48, 
§  1,  declaring  railroads  operating  trains  within  State  liable  for  injuries 
to  employees  resulting  from  negligence  of  fellow-employees  applies  to 
trains  engaged  in  interstate  commerce  in  absence  of  valid  legislation 
by  Congress ;  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  944,  945,  uphold- 
ing Federal  Employers'  Liability  Act  of  1908;  Powell  v.  Wisconsin 
Cent.  Ry.  Co.,  159  Fed.  867,  87  C.  C.  A.  44,  affirming  directed  verdict 
in  action  for  death  of  switchman  attempting  to  uncouple  cars  by-  hand 
when  safety-brakes  were, out  of  order;  Hoxie  v.  New  York  etc.  R.  Co., 
82  Conn.  365,  368,  369,  372,  17  Ann.  Cas.  324,  73  Atl.  759,  761,  762, 
holding  invalidity  of  sections  3  and  5  of  Federal  Employers'  Liability 
Act  of  1908  renders  whole  act  void;  Friday  y.  Santa  Fe  Cent.  Ry. 
Co.,  16  N.  M.  439,  120  Pac.  317,  holding  Federal  Employers'  LiabUity 
Act  of  1906  IB  valid  as  to  territory;  Chicago  etc.  Ry.  Co.  v.  Holliday, 
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45  Okl.  544,  146  Pae.  789,  holding  State  Const.,  art.  XXV,  §  2,  did  not 
extend  Employers'  Liability  Act  of  Congress  of  1906  over  State;  Henoh 
y.  Pennsylvania  R.  Co.,  246  Pa.  10,  Ann.  Oa«.  1916D,  230,  L.  R.  A.  1915D, 
557,  91  Atl.  1059,  holding  in  action  for  death  under  Federal  Employ- 
ers' Liability  Act  of  1908  and  Safety  Appliance  Act  of  1893,  burden 
is  on  plaintiff  to  show  that  decedent  was  engaged  in  interstate  com- 
merce at  time  of  injury;  Atchison  etc.  Ry.  Co.  v.  Mills,  53  Tex.  Civ. 
366,  116  S.  W.  856,  holding  court  did  not  err  in  not  submitting  case 
under  provisions  of  Federal  Employers'  Liability  Act  declared  void; 
Atchison  etc.  Ry.  Co.  v.  Mills,  49  Tex.  Civ.  353, 108  S.  W.  482,  holding 
Federal  Employers'  Liability  Act  of  1906  is  void  as  to  cause  of  action 
arising  in  territory;  dissenting  opinion  in  Renn  v.  Seaboard  etc.  Ry. 
Co.,  170  N.  C.  143,  86  S.  E.  971,  majority  holding  action  for  injuries 
to  pump  repairer  while  going  to  repair  pump  used  in  interstate  com- 
merce is  within  Federal  Employers'  Liability  Act;  Atlantic  Coast  etc. 
R.  V.  Bumette,  239  U.  S.  200,  60  L.  Ed.  226,  36  Sup.  Ct.  76,  and 
Tsmura  v.  Great  Northern  Ry.  Ca,  68  Wash.  320,  108  Pac.  776,  both 
arguendo. 

Explained  in  El  Paso  etc.  Ry.  Co.  v.  Gutierrez,  216  U.  S.  91,  93,  96, 
64  L.  Ed.  109,  110,  111,  30  Sup.  Ct.  21,  upholding  Federal  Employers' 
Liability  Act  of  1906  as  applied  to  District  of  Columbia  and  territories. 

Distinguished  in  Mondou  v.  New  York  etc.  R.  R.  Co.,  223  U.  S.  48, 
51,  38  L.  R.  A.  (N.  8.)  44,  66  L.  Ed.  847,  32  Sup.  Ct.  169,  1  N.  C.  C.  A. 
885,  upholding  Federal  Employers'  Liability  Act  of  1908,  making  rail- 
road engaged  in  interstate  commerce  liable  for  injuries  to  employee 
while  engaged  in  such  commerce;  Thombro  v.  Kansas  City  etc.  Ry.  Co., 
91  Kan.  692,  Ann.  Gas.  1916D,  314,  139  Pac.  412,  holding  brakeman 
killed  as  result  of  defective  coupler  on  train  consisting  partly  of  cars 
loaded  with  interstate  freight  is  within  Federal  Employers'  Liability 
Act  of  1908;  Gutierrez  v.  El  Paso  etc.  R.  Co.,  102  Tex.  382,  383,  117 
S.  W.  428,  429,  holding  Federal  Employers'  Liability  Act  of  1906  valid 
as  applied  to  eause  of  action  arising  in  New  Mexico. 

Validity  of   Federal    Employers'  Liability  Acts.    Note,  17  Ann. 
Oaa.  SSI,  832. 

Validity    of     statute    abrogating    fellow-servant    rule.    Note,    12 
L.  R.  A.  (N.  8.)  104S. 

Federal  Employers'  liability  Act.    Note,  47  L.  R.  A.  (K.  S.)  39, 
40,  42»  48. 

Safety  AppUaooe  Act  iH  1896  like  Empioyera'  liability  Act  of  1908, 
is  addiessed  to  evwy  common  caizier  engaged  in  Interstate  commerce,  bnt 
tills  diiectioii  la  followed  by  iRroTlaions  ezpreesly  limiting  scope  and  effect 
*f  act  to  interstate  commerce. 

Approved  in  Louisville  etc.  R.  Co.  v.  United  States,  186  Fed.  283, 
108  G.  C.  A.  326,  upholding  aot  of  1903  amending  Safety  Appliance 
XIX— 78 
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Acts  of  1893  and  1896,  construed  to  apply  to  railroads  while  engaged 
in  interstate  commerce. 

Federal  Employem '  liability  Act  of  1906  is  not  repugnant  to  Foorteenth 
Amendment  becaoee  it  classlflee  steam  railroads  in  one  class  for  porpose  of 
applying  role  of  master  and  servant. 

Approved  in  Aluminum  Co.  v.  Ramsey,  222  U.  S.  256,  56  L.  Ed,  189,  32 
Sup.  Ct.  76,  1  N.  C.  C.  A.  186,  upholding  Arkansas  act  of  1907  de- 
claring railroads  operating  within  State  and  companies  engaged  in 
mining  coal  liable  for  damages  for  injuries  or  death  sustained  by 
employees  through  negligence  of  employer  or  other  employees. 

Assumption  of  risk  on  failure  of  employer  to  perform  statutory 
duty.    Note,  13  Ann.  Gas.  37. 

Liability  for  injuries  to  servants  from  want  of  blocking  at  switches. 
Note,  16  L.  R.  A.  (N.  S.)  720. 

Applicability  of  commerce  clause  or  statutes  to  street  or  inter- 
urban  railways.    Note,  46  L.  R.  A.  (N.  S.)  386. 

When  an  action  is  maintainable  under  the  Federal  Employers'  Lia- 
bility Act.    Note,  3  N.  0.  0.  A.  792. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied 
by  the  Supreme  Court  of  the  United  States  down  to  April  5, 
1915.    Note,  8  N.  0.  G.  A.  4. 

What  employees  are  within  the  Federal  Employers'  Liability  Act. 
Note,  10  N.  G.  G.  A.  160. 

Amiens  curiae.    Note,  Ann.  Gaa.  1916A,  105. 

Miscellaneous.  Cited  in  Washington  etc.  Ry.  Co.  v.  Downey,  236 
U.  S.  192,  59  L.  Ed.  534,  36  Sup.  Ct.  406,  holding  Federal  Employers' 
Liability  Act  of  1906,  held  void  as  to  States,  but  valid  as  to  District 
of  Columbia,  is  local  law  and  not  general  law  of  United  States,  and 
Supreme  Court  cannot  review  judgment  of  Court  of  Appeals  of  Dis* 
trict  of  Columbia  on  writ  of  error  under  Judicial  Code,  §  250,  cl.  6 ; 
El  Paso  etc.  Ry.  Co.  v.  Gutierrez,  215  U.  S.  95,  54  L.  Bd.  110.  30  Sup. 
Ct.  21,  for  provision  of  Federal  Employers'  Liability  Act  of  1906; 
Stafford  v.  Norfolk  etc.  Ry.  Co.,  202  Fed.  606,  generally. 

207  U.  8.  541-666,  62  I^  Ed.  327,  28  Bup.  Gt.  178,  G0N80LIDATED  BBN- 
DEBINO  GO.  V.  VEBMONT. 

Gorporation  doing  business  within  State  and  protected  by  its  power 
may  be  compelled  to  produce,  before  Btate  tribunal,  material  evidence  in 
shape  of  books  or  papers  kept  by  it  in  State,  and  which  are  In  its  custody 
and  control,  although  for  the  moment  outside  borders  of  State. 

Approved  in  Hammond  Packing  Co.  v.  Arkansas,  212  U.  8.  848^  15 
Ann.  Gaa.  645,  53  L.  Ed.  543,  29  Sup.  Ct.  370,  holding  anti-trast  stat- 
ute  of  Arkansas  requiring  corporation  to  produce  books  and  papers  is 
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valid  and  extends  to  production  of  books  and  papers  of  foreig;n  cor- 
poration kept  without  State. 

Subpoena  duces  tecum.    Note,  128  Am.  St.  Rep.  773. 

Right  of  corporation,  corporate  officer,  or  other  custodian  to  refuse 
to  produce  books  and  papers.  Note,  47  L.  R.  A.  (N.  8.)  1176, 
1177. 

Federal  Oonstitutlon  does  not  directly  or  Impliedly  prohibit  State  from 
conferring  Judicial  functions  upon  nonjudicial  bodies. 

Approved  in  dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt. 
372,  Ann.  Oaji.  19150,  1269,  85  Atl.  704,  majority  upholding  Laws  1906 
creating  board  of  railroad  coramissiouers  and  defining  their  powers 
and  duties,  including  power  to  hear  and  decide  questions  in  manner  of 
judicial  bodies. 

Corporation  cannot, 'upon  ground 'of  tendency  to  incriminate  it,  refuse 
to  produce  books  and  papers,  thereby  concluding  court  from  any  examina- 
tion  whatever  into  insulllciency  of  excuses  for  such  nonprodnctlon. 

Approved  in  Wilson  v.  United  States,  221  U.  S.  384,  Ann.  Oas.  1912D, 
558,  55  L.  Ed.  781,  31  Sup.  Ct.  538,  holding  officer  of  corporation  can- 
not refuse  to  produce  books  of  corporation  on  ground  of  self-incrimina- 
tion or  to  protect  corporation;  Hammond  Packing  Co.  v.  Arkansas,  212 
U.  S.  348,  15  Aim.  Om.  645,  58  L.  Ed.  543,  29  Sup.  Ct.  370,  holding 
order,  pursuant  to  Arkansas  anti-trust  statute,  requiring  corporation  to 
produce  books  and  papers  is  not  denial  of  due  process  of  law  because 
State  may  not  thereby  obtain  proof  relevant  to  defense ;  Standard  Home 
Co.  v.  Davis,  217  Fed.  916,  upholding  Arkansas  act  of  1913  providing 
for  regulation  of  investment  companies;  Commonwealth  v.  Southern 
Express  Co.,  160  Ky.  3,  L.  R.  A.  1915B,  913,  169  S.  W.  518,  holding 
privilege  of  self-incrimination  does  not  extend  to  corporation  and  cor- 
poration removing  books  and  papers  from  county  and  State  to  avoid 
investigation  is  guilty  of  obstructing  justice;  Burnett  v.  State,  8  Okl. 
Cr.  662,  47  L.  R.  A.  (N.  S.)  1175,  129  Pac.  1121,  holding  officers  of 
insolvent  State  bank  disobeying,  on  ground  of  self-incrimination,  order, 
made  under  authority  of  statute,  relating  to  depositors'  guaranty  fund, 
to  deliver  books  and  papers  to  State  bank  commissioner,  are  guilty  of 
criminal  contempt. 

Right  of  person  against  whom  witness  is  called  to  object  to  his 
testimony  on  ground  that  it  may  incriminate  witness.  Note,  Ann. 
Cas.  1913G,  1390. 

Privilege  of  witness  against  self -crimination  as  extending  to  cor- 
poration.   Note,  Ann.  Oas.  1916A,  380. 

Witness  or  court  as  proper  one  to  decide  whether  answer  to  ques- 
tion asked  will  tend  to  d^^ade  or  incriminate  witness.  Note, 
11  Ann.  Oaa.  1079. 
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Conclusiveness  of  witness'  statement  that  his  answer  would  tend 
to  criminate  him.    Note,  24  L.  R.  A.  (N.  8.)  170. 

Quaere,  whether  fifth  amendment  because  of  subsequent  adoption  of 
Fourteenth  Amendment  applies  te  State  proceeding. 

Approved  in  Twining  v.  New  Jersey,  211  U.  S.  93,  63  L.  Ed.  103, 
29  Sup.  Ct.  14,  holding  exemption  from,  compulsory  self-incrimination 
is  not  fundamental  privilege  of  citizen  of  United  States  or  element  of 
due  process  of  law  within  Fourteenth  Amendment. 

Statute  of  Vermont, of  1006  providing  for  production  of  books  and 
papers  before  court  upon  notice  does  not  deny  corporation  equal  protec- 
tion of  law. 

Approved  in  State  v.  Central  Lumber  Co.,  24  S.  D.  169,  42  L.  R.  A. 
(N.  S.)  804,  123  N.  W.  616,  upholding  Laws  1907,  p.  196,  c.  131,  §§  1-3, 
directed  against  flnfair  discriminatipn  in  commodities. 

Sufficiency  of  description  of  documents  in  subpoena  duces  tecum. 
Note,  16  Ajixl  Oaa.  646. 

Particularity  required  in  description  in  subpoena  duces  tecum. 
Note,  81  L.  R.  A.  (K.  8.)  839. 

Power  of  State  to  impose  additional  burden  on  foreign  corporation 
which  has  complied  with  conditions  for  doing  business  in  State. 
Note,  17  Ann.  Oaa.  1262. 

207  V.  B.  666-664,  62  !■.  Bd.  836,  28  Sup.  Ot  204,    ANHBUSEB^BUSOH 
BBEWIKO  ASSN.  ▼.  UNITED  STATES. 

Special  process  of  manufactorlng  beer  for  exportation,  different  from 
manufacturing  It  for  domestic  use^  and  special  treatment  of  corks  does  not 
render  bottles  and  corks  component  parts  of  beer  when  exported,  so  as  to 
entitle  them  to  drawbacks  under  section  26  of  the  Tariff  Act  of  1800. 

Approved  in  United  States  v.  Shelley,  229  U.  S.  243,  67  L.  Ed.  1169, 
33  Sup.  Ct.  635,  holding  mixing  of  smoking  opium  with  residue  of 
opium  that  has  been  smoked  and  heating  same,  is  not  manufacture  of 
opium  within  meaning  of  section  36  of  McKinley  Tariff  Act  of  1890; 
Jordan  v.  Roche,  228  U.  S.  442,  67  L.  Ed.  911,  33  Sup.  Ct.  573,  holding 
under  Foraker  Act  of  1900,  Porto  Rican  bay  rum  is  subject  to  internal 
revenue  as  ''distilled  spirits"  under  Rev.  Stats.,  §§  3248,  3254;  Seidler 
V.  United  States,  228  Fed.  337,  142  C.  C.  A.  628,  adding  of  water  to 
extract  of  opium  which  is  smokable  is  not  manufacture  of  smoking 
opium  within  meaning  of  Act  of  1890,  c.  1244,  §  36,  imposing  internal 
revenue  tax  on  such  manufacture;  In  re  1.  Rheinstrom  &  Sons  Co.,  207 
Fed.  130,  131,  149,  and  Central  Trust  Co.  v.  George  Lueders  &  Co.,  221 
Fed.  835,  836,  137  C.  C.  A.  387,  both  holding  business  of  bankrupt  cor- 
poration engaged  in  putting  up  and  selling  cherries  known  as  Maras- 
chino cherries,  which  were  not  in  fact  real  Maraschino  cherries,  was  that 
of  manufacturing,  within  Kentucky  Statutes,  §  2487,  giving  lien  to  em- 
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ployees  and  to  persons  furnishing  materials  for  carrying  on  business; 
Marks  v.  United  States,  196  Fed.  478, 116  C.  C.  A.  250,  holding  process 
of  converting  crude  opium  into  smoking  opium  is  manufacture  within 
meaning  of  Internal  Revenue  Act  of  1890. 

207  U.  8.  564-^78,  52   L.  Ed.  840,  28   Snp.  Ot.  207,  WINTERS  ▼.  UNITED 
STATES. 

Bote  requiring  parties  to  Judgment  or  decree  to  join  in  VKfeal  or  writ 
of  error,  or  to  be  detached  by  proper  proceeding  or  by  renunciation  applies 
only  to  joint  Jndgmenti  and  decrees,  not  to  one  of  several  defendants 
whose  interest  is  separate. 

Approved  in  Orleans-Kenner  Electric  By.  Co.  v.  Dunbar,  218  Fed* 
345,  134  C.  C.  A.  152,  holding  one  of  several  defendants  may  appeal 
without  joining  others,  where  interests  affected  by  decree  are  separate 
and  different ;  Lamon  v.  Speer  Hardware  Co.,  198  Fed.  455, 119  C.  C.  A. 
1,  holding  interest  of  original  debtors  in  judgment  which  affirms  judg- 
ment below  against  them,  and  without  suit  on  bond,  or  notice  to  sure- 
ties on  debtors'  supersedeas  bond,  joins  them  in  judgment  against 
debtors  without  legislative  authority  so  to  do,  is  so  sei>arate  and  dif- 
ferent from  that  of  sureties  that  latter  are  not  necessary  parties  to 
writ  of  error  of  original  debtors;  Alsop  v.  Conway,  188  Fed.  572,  110 
C.  C.  A.  366,  holding  defendant  against  whom  several  decree  is  entered, 
not  affecting  his  codef endants,  may  appeal  without  joining  them ;  Detroit 
V.  Guaranty  Trust  Co.,  168  Fed.  611,  93  C.  C.  A.  604,  holding  on  appeal 
from  injunction  order,  party  affected  by  order  must  be  made  party  or 
detached  by  summons  and  severance,  or  equivalent  proceedings;  Hutch- 
ins  V.  Nickerson,  212  Mass.  120,  98  N.  £.  793,  decree  dismissing  bill  as 
to  certain  defendants  is  final  appealable  decree  as  to  them. 

Oovemment  has  power  to  reserve  waters  of  river  flowing  through  terri- 
tory for  benefit  of  Indian  reservation  for  irrigation  purposes,  and  such 
waters  are  exempt  from  appropriation  under  laws  of  State  when  territory 
is  admitted. 

Approved  in  Burley  v.  United  States,  179  Fed.  12,  38  L.  R.  A.  (N.  S.) 
807,  102  C.  C.  A.  429,  holding  United  States  has  power  to  organize^ 
and  maintain  irrigation  project  within  State  to  reclaim  arid  public  lands 
of  United  States,  and  may  exercise  right  of  eminent  domain  to  obtain 
land  necessary  for  project;  Conrad  Inv.  Co.  v.  United  States,  161  Fed. 
831,  832,  88  C.  C.  A.  647,  holding  Indian  treaty  establishing  Black- 
feet  Indian  reservation  impliedly  reserved  waters  of  creek  to  irrigate 
arid  lands  in  reservation,  and  such  right  is  superior  to  that  of  pur- 
chasers of  desert  land  claims  adjacent  to  creek. 

Distinguished  in  State  v.  Towessnute,  89  Wash.  488,  154  Pac.  809, 
holding  Yakima  treaty  of  1859  giving  Indians  exclusive  right  to  fish 
''in  common  with  citizens"  of  territory,  did  not  authorize  tribal  in- 
habitant of  Yakima  Indian  reservation  to  fish  in  river  several  miles  out- 
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side  of  reservation  without  license  contrary  to  State  law ;  United  States 
V.  Wightmon,  230  Fed.  282,  283,  holding  United  States  did  not  reserve 
for  Indians  waters  from  springs  used  for  military  reservation  and  for 
irrigation  of  lands,  and  purchasers  of  irrigated  lands  had  superioi 
rights  to  those  of  Indian  reservation  to  which  part  of  land  of  aban- 
doned military  reservation  including  springs  was  added. 

207  n.  8.  580,  52  Ii.  Ed.  350,  28  8np.  Ot.  258,  HABDDT  ▼.  COTTONWOOD 
IiUBfBEB  GO. 

Cited  in  Bryan  v.  Bliss-Cook  Oak  Co.,  178  Fed.  221,  101  C.  C.  A.  577. 

207    V,  8.  581,  52  li.    Bd.  350,  28    Sup.    Ot.  250,    OOUTUBE  ▼.  UNITED 
STATES. 

Cited  in  United  States  v.  Pelican,  232  U.  S.  447,  58  L.  Ed.  678,  34 
Sup.  Ct.  396,  Hallowell  v.  United  States,  221  U.  S.  324,  55  L.  Ed.  753. 

31  Sup.  Ct.  587,  United  States  v.  Sutton,  215  U.  S.  296,  54  L.  Ed.  202, 
30  Sup.  Ct.  116,  United  States  v.  Celestine,  215  U.  S.  291,  54  L.  Ed.  200, 
30  Sup.  Ct.  93,  United  States  v.  United  States  Express  Co.,  180  Fed. 
1016,  United  States  v.  Gardner,  189  Fed.  694,  Hosier  v.  United  States, 
198  Fed.  58,  117  C.  C.  A.  162,  and  United  States  Express  Co.  v., Fried- 
man, 191  Fed.  680,  112  C.  C.  A.  219. 

207  XT,  8.  582,  52  L.  Ed.  350,  28  Sup.  Ot.  259,  WABDEB  ▼.  OOTTOK. 

Cited  in  Lovell  v.  Isidore  Newman  &  Son,  227  U.  S.  423,  57  L.  Ed. 
582,  33  Sup.  Ct.  375. 

207  XT.  8.  588,  62  L.  Ed.  353,  28  Sup.  Ot.  256,  WABE  ▼.  UNITED  STATES. 

Cited  in  Lonabaugh  v.  United  States,  179  Fed.  479,  103  C.  C.  A.  56, 
and  Brown  v.  Elliott,  225  U.  S.  401,  56  L.  Ed.  1140,  32  Sup.  Ct.  812. 

207  O.  8.  590,  52  L.  Ed.  364,  28  Sup.  Ot.  256,  ABMOUB  PACKINO  00.  T. 
UNITED  STATES. 

Cited  in  United  States  v.  Sioux  City  Stock  Yards  Co.,  162  Fed.  562. 

207  XT.  8.  503,  52  L.  Ed.  355,  28  Sup.  Ot.  258,  PEOK  ▼.  LEWIS. 

Cited  in  Brown  v.  Alton  Water  Co.,  222  U.  S.  329,  56  L.  Ed.  2^ 

32  Sup.  Ct.  156. 

207  U.  8.  596,  52  L.  Ed.  357,  28  Sup.  Ot.  261,  OOHEK  ▼.  UNITED  STATES. 
Cited  in  Frankfurt  v.  United  States,  231  Fed.  906,  146  C.  C.  A.  99. 

Concealment  of  assets  in  violation  of  Bankruptcy  Act  as  continuing 
offense.    Note,  43  L.  B.  A.  (N.  8.)  279. 
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208  XT.  8.  1-7,  62  I..  Ed.  367,  2B  Snp.  Ot.  203,  OABBIKOTOK  T.  UKITBD 
STATES. 

Acceptance  by  army  ofllcer  on  active  list  detached  to  command  battalion 
of  Philippine  scouts,  of  small  sum  ftom  Philippine  civil  government  to  be 
used  for  exposition  display  of  scouts,  did  not  make  him  a  civil  oilLcer  within 
Philippine  Islands  Penal  Code,  article  300,  punishing  falsification  of  public 
document  by  a  pubUc  oi&cial. 

Approved  in  Alzua  v.  Johnson,  231  U.  S.  Ill,  68  L.  Ed.  144,  34  Sup. 
Ct.  27,  Act  No.  190  of  Philippine  Commission  (1901)  did  not  impose 
liability  to  civil  action  for  official  act  upon  judge  of  Supreme  Court  of 
Philippine  Islands. 

Distinguished  in  Weems  v.  United  States,  217  U.  S.  361,  19  Ann.  Oas. 
706,  64  Is.  Ed.  796,  30  Sup.  Ct.  544,  information  describing  accused  as 
public  official  of  *' United  States  Government  of  the  Philippine  Islands,'* 
and  charging  offense  of  falsifying  public  document  is  sufficient. 

Responsibility  of  soldiers  and  militiamen.    Note,  L.  B.  A.  1915A, 
1178. 

208  X7.  S.  8-13,  62  L.  Ed.  369,  28  Sup.  Ot.  201,  CHIN  TOW  V.  UNITED 
STATES. 

Conclusiveness  of  decision  of  Department  of  Commerce  and  Labor  must 
give  way  to  substantive  ri^t  of  citizen  seeking  to  enterf'^to  prove  his 
citizenship. 

Approved  in  Zakonaite  v.  Wolf,  226  U,  S.  276,  67  L.  Ed.  220,  33  Sup. 
Ct.  31,  act  of  1907  providing  for  deportation  of  alien  prostitutes  within 
three  years  after  entry  after  fair,  though  summary,  hearing  and  making 
findings  of  fact  of  immigration  officials  conclusive  does  not  violate  fifth 
and  sixth  amendments;  Tang  Tun  v.  Edsell,  223  U.  S.  676,  66  L.  Ed. 
607,  32  Sup.  Ct.  359,  decision  of  question  of  citizenship  of  Chinese 
person  seeking  to  enter  United  States  by  immigration  officers,  affirmed 
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on  appeal  to  Seeretaiy  of  Commerce  and  Labor,  is  final|  and  not  sub- 
ject to  review  by  court  in  absence  of  abuse  of  discretion. 

Person  seeking  to  enter  United  States  and  alleging  citisendiip  if  en- 
titled to  fair  hearing  and  Federal  court  may  determine  in  liabeas  corpus 
proceeding  whether  such  hearing  has  heen  given. 

Approved  in  Gegiow  v.  Uhl,  239  U.  S.  9,  60  L.  Ed.  118,  36  Sup.  Ct. 
3,  immigration  officers  cannot  exclude  alien  on  ground  that  he  may  be- 
come public  charge  because  of  overstocked  condition  of  labor  market; 
Interstate  Commerce  Commission  v.  Louisville  etc.  R.  R.  Co.,  227  XT.  S. 
!)1,  57  L.  Ed.  433,  33  Sup.  Ct.  185,  holding  order  of  commission  restoring 
local  rates  in  force  many  years  between  New  Orleans  and  neighboring 
cities  and  making  reduction  in  through  rates  was  not  arbitrary,  but 
was  sustained  by  evidence;  Low  Wah  Suey  v.  Backus,  225  U.  S.  468| 
56  L.  Ed.  1167»  32  Sup.  Ct.  734,  den3dng  release  on  habeas  corpus  of 
alien  Chinese  woman  held  for  deportation  under  act  of  1907  providing 
for  deportation  of  prostitutes,  notwithstanding  marriage  to  American 
citizen;  Ex  pai*te  Ng  Kwack  Kang,  233  Fed.  480,  denying  release  on 
habeas  corpus  of  Chinese  person  claiming  to  be  son  of  native-born 
citizen  and  ordered  deported  as  alien  under  Chinese  Exclusion  Act  of 
1907,  where  he  was  not  denied  right  to  produce  testimony  and  summon 
witnesses ;  United  States  v.  Sisson,  230  Fed.  975, 145  C.  C.  A.  168,  aflSrm- 
ing  order  of  deportation  of  Chinese  person  entering  United  States  from 
Canada,  but  amending  order  so  as  to  deport  him  to  Canada  and  not 
to  China;  Sibray  v.  United  States,  227  Fed.  7,  141  C.  C.  A.  555,  re- 
versing order  releasing  Chinese  person  held  for  deportation  as  laborer 
under  act  of  1907;  Chu  Tai  Ngan  v.  Backus,  226'Fed.  447, 141  C.  C.  A. 
276,  affirming  order  of  deportation  of  prostitute;  McDonald  v.  Siu  Tak 
Sam,  225  Fed.  713,  140  C.  C.  A.  584,  releasing  Chinese  alien  ordered 
deported  as  laborer  without  hearing  on  charge;  Ex  parte  Chin  Loy 
You,  223  Fed.  835,  delaying  final  action  in  habeas  corpus  proceedings 
for  thirty  days  to  give  immigration  authorities  opportunity  to  give  fair 
hearing  to  Chinese  ordered  deported;  Ex  parte  Isojoki,  222  Fed.  154, 
holding  hearing  was  not  unfair  as  to  exclusion  of  alien  on  ground  that 
she  was  likely  to  become  public  charge  and  sustaining  demurrer  to  peti- 
tion for  habeas  corpus;  Whitfield  v.  Hanges,  222  Fed.  748,  749,  753, 
756,  138  C.  C.  A.  199,  where  alien  is  ordered  deported,  after  unfair 
hearing,  court  should  try  de  novo  question  of  whether  he  is  guilty  of 
charges  against  him;  Jouras  v.  Allen,  222  Fed.  759,  138  0.  C.  A.  210, 
releasing  alien  ordered  deported  for  sharing  in  earnings  of  prostitute, 
where  inspector  prevented  attendance  of  witnesses  at  hearing  by 
threats;  Healy  v.  Backus,  221  Fed.  366,  137  C.  C.  A.  166,  denying  re- 
lease on  habeas  corpus  of  alien  Hindoos  excluded  by  immigration 
authorities  of  San  Francisco  on  ground  that  they  were  likely  to  become 
public  charge  because  of  feeling  toward  Hindoos  and  condition  of  labor 
market ;  Ex  parte  Chung  Kin  Tow,  218  Fed.  186,  question  whether  per- 
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son  arrested  under  extradition  warrant  for  return  to  another  State  is 
same  person  alleged  to  have  fled  from  jostice  is  open  to  review  on 
habeas  corpus;  Ex  parte  Lam  Pui,  217  Fed.  463,  discharging  Chinese 
alien  ordered  deported  under  Exclusion  Act  of  1907  as  laborer,  where 
evidence  was  insufficient  to  prove  his  certificate  of  admission  as  student 
was  obtained  by  fraud;  United  States  v.  Horn  Lam,  214  Fed.  462,  vacat- 
ing order  of  deportation  of  Chinese  person,  where  hearing  before  com- 
missioner developed  fact  that  he  was  apparently  citizen ;  United  States 
V.  Petkos,  214  Fed.  980,  131  C.  C.  A.  274  (reversing  212  Fed.  277,  278), 
reversing  release  on  habeas  corpus  of  person  excluded  without  fair 
hearing  under  act  of  1907  as  member  of  excluded  class,  where  order 
of  discharge  should  have  been  conditional  to  become  effective  only  upon 
failure  of  examining  board  to  give  fair  hearing;  White  v.  Gregory,  213 
Fed.  771,  130  C.  G.  A.  282,  denying  release  of  aliens  ordered  deported 
under  acts  of  1907,  1910,  as  likely  to  become  pubUe  charge,  where  they 
were  given  fair  hearing  provided  by  atatute;  Ex  parte  Joyce,  212  Fed. 
287,  releasing  on  habeas  corpus  alien  excluded  vrithout  fair  hearing  by 
board  of  si>ecial  inquiry  erroneously  assuming  it  was  bound  by  medical 
certificate;  Ex  parte  Toung,  211  Fed.  372,  denying  habeas  corpus  to 
release  aliens  ordered  deported  under  act  of  1907  as  amended  by  act 
of  1910  for  protecting  prostitute  from  arrest ;  United  States  v.  Redf em, 
210  Fed.  549,  discharging  Chinese  aliens  entering  from  Canada  and 
ordered  deported  to  China;  Hanges  v.  Whitfield,  209  Fed.  677,.  681, 
discharging  aliens  ordered  deported  after  lawful  entry  because  of  subse- 
quent acts,  where  order  was  made  on  ex  parte  affidavits  without  giving 
alien  opportunity  to  cross-examine  persons  making  affidavits  and  with- 
out advising  alien  of  right  to  counsel  until  after  examination ;  Ex  parte 
Mao  Fock,,207  Fed.  698,  dismissing  habeas  corpus  to  release  alien  or- 
dered deported  upon  finding  that  certificate  of  citizenship  was  fraudu- 
lent; Ex  parte  Moola  Singh,  207  Fed.  782,  den3ring  habeas  corpus  to 
release  seventy-three  Hindoo  aliens  ordered  deported  under  act  of  1907, 
where  aliens  were  represented  by  counsel  and  given  opportunity  to  pre- 
sent facts  in  deportation  proceedings;  Ex  parte  Garcia,  205  Fed.  58, 
trial  on  ex  parte  affidavits  of  right  of  alien  to  remain  in  country  is 
not  denial  of  due  process,  although  affidavits  were  taken  by  government 
without  notice  to  accused;  Prentis  v.  Sen  Leung,  203  Fed.  27,  121 
C.  C.  A.  389,  denying  release  of  Chinese  person  entering  country  unlaw- 
fully under  act  of  1907  after  fair  hearing  before  immigration  officers; 
United  States  v.  Ruiz,  203  Fed.  443,  444,  121  C.  C.  A.  551,  releasing 
on  habeas  corpus  alien  ordered  deported  to  wrong  country  without  fair 
hearing  but  without  prejudice  to  government's  rights  to  institute  fur- 
ther proceedings  to  deport  him  to  country  whence  he  came;  Prentis  v. 
Cosmas,  196  Fed.  373, 116  C.  C.  A.  419,  denying  release  of  alien  ordered 
deported  by  immigration  officers  as  member  of  excluded  class  under 
act  of  1907  as  amended  in  1910,  where  witness  testified  that  alien 
confessed  that  he  had  committed  homicide  in  his  native  land;  Frick 
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V.  Lewis,  196  Fed.  696, 115  C.  C.  A.  493,  denying  release  of  alien  ordered 
deported  as  member  of  excluded  class  under  act  of  1907)  as  amended 
by  act  of  1910,  where  proof  sustains  charge  of  importing  woman  for 
immoral  purpose;  Siniscalchi  v.  Thomas,  195  Fed.  705,  115  C.  C.  A. 
501,  fact  that  warrant  of  deportation  of  alien  is  based  in  part  on  fact 
not  chained  in  arrest  is  not  fatal  objection,  where  alien  was  given  fair 
hearing;  United  States  v.  Williams,  193  Fed.  231,  habeas  corpus  lies 
to  release  alien  detained  as  stowaway  and  about  to  be  deported  with- 
out hearing,  where  he  denies  he  is  stowaway;  United  States  v.  Martin, 
193  Fed.  797,  releasing  alien  held  for  deportation  on  ground  of  pro- 
curing admission  by  false  statements,  where  such  representation  was 
collateral  to  right  of  deportation  on  ground  that  she  was  likely  to  be- 
come public  charge;  Yee  Ging  v.  United  States,  190  Fed.  273,  Chinese 
person  arrested  as  unlawfully  in  United  States  under  act  of  1892  has 
burden  of  proof  to  establish  that  he  is  native-bom  citizen;  Prentis  v. 
Di  Giacomo,  192  Fed.  469,  112  C.  C.  A.  605,  denying  release  of  alien 
ordered  deported  under  act  of  1903  for  having  been  convicted  of  felony 
prior  to  entry;  Ex  parte  Wing  You,  190  Fed.  296,  111  C.  C.  A.  194, 
wliere  Chinese  person  going  to  China  applied  to  perpetuate  testimony 
as  to  citizenship,  depositions  taken  were  not  conclusive  on  fact  of  citi- 
zenship and  did  not  preclude  immigration  officers  from  denying  entry 
on  ground  that  such  person  was  alien  established  by  other  proof;  Lim 
Sam  V.  United  States,  189  Fed.  537,  releasing  Chinese  person  ordered 
deported,  where  testimony  that  he  was  bom  in  this  country  was  not 
impeached ;  In  re  Jem  Yuen,  188  Fed.  353,  whether  petitioner  is  entitled 
to  remain  in  countiy  as  minor  son  of  Chinese  merchant  is  question  for 
immigration  officers  and  their  decision  is  not  reviewable  by  court  on 
writ  of  habeas  corpus;  United  States  v.  Williams,  187  Fed»471,  den}^- 
ing  release  on  habeas  corpus  of  alien  ordered  deported,  where  warrant 
of  detention  shows  he  is  to  be  deported  to  wrong  country ;  United  States 
V.  Chin  Len,  187  Fed.  550,  109  C.  C.  A.  310,  releasing  Chinese  person, 
who  after  hearing  in  former  deportation  proceeding  was  allowed  to 
remain  as  native-bom  citizen,  where  there  was  no  evidence  that  he 
was  not  same  person;  United  States  v.  Sprung,  187  Fed.  907,  110 
C.  C.  A.  37,  denying  release  on  habeas  corpus  of  alien  domiciled  in 
United  States  for  fifteen  years  and  ordered  deported  upon  re-entry 
after  temporary  absence ;  De  Bruler  v.  Gallo,  184  Fed.  569,  106  C.  C.  A. 
546,  order  of  deportation  of  alien  prostitute  after  fair  trial  by  depart- 
ment is  not  reviewable  in  habeas  corpus  proceedings;  Lew  Quen  Wo  v. 
United  States,  184  Fed.  688,  106  C.  C.  A.  639,  holding  Chinese  person 
owning  interest  in  store  and  operating  fruit  farm  as  tenant  is  laborer, 
and  affirming  order  deporting  his  son;  Haw  Moy  v.  North,  183  Fed. 
90,  92,  105  C.  C.  A.  381,  under  act  of  1907  making  adverse  decision  of 
immigration  officers,  as  to  right  of  alien  to  enter,  final,  decision  that 
Chinese  person  is  entitled  to  enter  as  native-bom  citizen,  is  not  con- 
clusive in  her  favor  for  period  of  three  years  provided  by  statute; 
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Davios  V.  Manolis,  179  Fed.  822,  823,  103  C.  C.  A.  310,  discharging:  alien 
hold  for  deportation  ^r  violation  of  act  of  1907,  where  proof  shows 
his  arrival  in  country  in  1906;  Ex  parte  Koerner,  176  Fed.  479,  releas- 
ing alien  held  for  deportation  because  of  conviction,  after  admission 
into  United  States,  of  felony  in  country  from  which  he  came;  Stretton 
V.  Rudy,  176  Fed.  730,  101  C.  C.  A.  223,  denying  release  on  habeas 
corpus  of  alien  prostitute  held  under  order  of  deportation  affirmed  by 
Secretary  of  Commerce  and  Labor;  Ex  parte  Wong  You,  176  Fed.  942, 
dismissing  habeas  corpus  to  release  alien  Chinese  person  ordered  de- 
ported to  China,  having  surreptitiously  entered  country  from  Canada 
without  inspection,  in  violation  of  act  of  1907 ;  Ex  parte  Chin  Hen  Lock, 
174  Fed.  286,  287,  dismissing  writ  of  habeas  corpus  to  release  Chinese 
person  ordered  deported  after  fair  hearing  by  immigration  authorities, 
affirmed  by  Secretary  of  Commerce  and  Labor;  Ex  parte  Li  Dick,  174 
Fed.  $85,  dismissing  writ  of  habeas  corpus  to  release  Chinese  alien  sur- 
reptitiously entering  country  without  inspection,  in  violation  of  act  of 
1907  and  regulations  of  department,  and  held  for  deportation ;  Ex  parte 
Long  Lock,  173  Fed.  ^13,  214,  215,  decision  of  commissioner,  affirmed 
after  retrial  on  additional  testimony  by  Department  of  Commerce  and 
Labor,  that  Chinese  person  has  not  proved  he  was  identical  person  held 
in  former  proceeding  to  be  entitled  to  remain,  was  not  arbitrary  nor 
abuse  of  discretion ;  Ex  parte  Lung  Foot,  174  Fed.  70,  72,  Chinese  per- 
son denied  admission  after  fair  hearing  accepting  decision  without 
appealing  cannot,  by  applying  for  entry  at  different  port,  have  rehear- 
ing; Botis  V.  Davies,  173  Fed.  1001,  discharging  Greek  alien  ordered  de- 
ported under  act  of  1903  as  contract  laborer,  where  alien  came  on  prom- 
ise of  relative  to  give  him  home  and  employment;  Looe  Shee  v.  North, 
170  Fed.  571,  96  C.  C.  A.  646,  affirming  order  of  deportation  of  alien 
prostitute  under  act  of  1907,  although  her  status  as  wife  of  citizen  at 
time  of  entry  entitled  her  to  enter;  In  re  Can  Pon,  168  Fed.  482,  483, 
93  C.  C.  A.  635,  where  Chinese  person  claiming  to  be  citizen  is  denied 
admission  and  takes  appeal,  failure  to  include  in  record  testimony  on 
hearing  bearing  on  citizenship  is  denial  of  right  of  appeal  entitling  him 
to  release  on  habeas  corpus;  In  re  Tang  Tun,  168  Fed.  490,  491,  93 
C.  C.  A.  644,  reversing  release  on  habeas  corpus  of  Chinese  person  re- 
fused admission  as  citizen  by  immigration  authorities  where  abuse  of 
discretion  was  not  shown;  Ex  parte  Hamaguchi,  161  Fed.  192,  denying 
habeas  corpus  to  release  Japanese  alien  represented  by  counsel  at  hear- 
ing, where  his  own  testimony  showed  he  was  unlawfully  in  country; 
Ex  parte  Lung  Wing  Wun,  161  Fed.  212,  denying  habeas  corpus  to  re- 
lease Chinese  alien  claiming  to  be  citizen  and  ordered  deported,  where 
evidence  is  insufficient  to  establish  citizenship;  In  re  Tang  Tun,  161 
Fed.  623,  releasing  Chinese  person  claiming  to  be  native-bom  citizen 
and  ordered  deported,  where  positive  evidence  uncontradicted  estab- 
lishes citizenship;  dissenting  opinion  in  United  States  v.  Williams,  192 
Fed.  538,  113  C.  C.  A.  410,  majority  holding  alien  who  had  been  arrested 
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for  assault  on  liis  father  and  admitted  shooting  at  his  brother  while 
asleep,  was  undesirable  .as  citizen  and  was  projterly  excluded. 

Distinguished  in  dissenting  opinion  in  In  re  Can  Pon,  168'  Fed.  488, 
93  C.  C.  A.  635,  majority  holding  where  Chinese  person  claiming  to 
be  citizen  is  denied  admission  and  appeals,  failure  to  include  in  record 
testimony  on  hearing  relating  to  citizenship  is  denial  of  right  of  appeal 
entitling  him  to  discharge  on  habeas  corpus. 

206  n.  8.  14^25,  62  L.  Ed.  870»  88  Bop.  Ot  198,  NEW  TOBK  EX  BEL. 
BUBKE  Y.  WEUaS. 

Foreign  manufacturer  eatablUOiing  peimanent  place  of  business  in  this 
country  for  sale  of  imported  articles  and  carrying  on  business  under  pro- 
tection of  State  is  subject  to  taxation  by  that  State. 

Approved  in  International  Text-book  Co.  v.  Lynch,  81  Vt.  106,  69 
Atl.  543,  act  of  1902  exempting  corporations  oiganized  solely  for  educa- 
tional purposes  from  payment  of  license  tax  applies  only  to  domestic 
corporations  and  does  not  exempt  foreign  corporation  giving  instruction 
in  State  by  correspondence. 

Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  B.  A.  19150,  920. 

208  V.  S.  25-32,  52  L.  Ed.  374,  28  Sup.  Ot.  196,  TOSEMITE  GOLD  IGK. 
fr  lOItL  OO.  ▼.  EMEB80N. 

Person  having  knowledge  of  prior  location  of  mining  claim  cannot  re- 
locate and  claim  forfeiture  for  lack  of  strict  compliance  with  statutory 
requirement  for  notice. 

Approved  in  Clark-Montana  Realty  Co.  v.  Butte  etc.  Copper  Co.,  233 
Fed.  556,  under  Montana  statute  requiring  discoverers  of  mining  lodos 
to  record  declaratory  statement  on  oath,  but  not  prescribing  forfeiture 
for  noncompliance,  defective,  veriRcation  of  declaratory  statement  did 
not  render  location  void;  Evalina  Gold  Min.  Co.  v.  Yosemite  Grold 
Min.  etc.  Co.,  15  Cal.  App.  715,  115  Pac.  947,  holding  in  action  to  quiet 
title  to  mining  claim,  notice  to  co-owners  to  contribute  personally 
served  and  immediately  delivered  to  their  grantee,  was  sufficient  to 
forfeit  rights  of  grantee,  where  persons  serving  notice  had  no  knowl- 
edge, actual  or  constructive,  of  conveyance. 

208  V.  8.  32-88,  52    I..  Ed.  376,  28    Sup.  Ot.  199,  X7NITED    STATES  v^ 
MILLEB. 

Under  the  act  of  1882,  the  longevity  pay  of  naVal  officers  is  computed 
on  the  yearly  pay  of  the  grade  or  officer  entitled  thereto. 

Approved  in  Plummei  v.  United  States,  224  U.  S.  144,  56  L.  Ed.  702, 
32  Sup.  Ct.  467,  longevity  pay  of  assistant  surgeon  of  navy  under  act  of 
1908  is  computed  on  sum  of  base  pay  and  not  on  base  pay  and  previous 
increases  thereoL 
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808  U.  8.  3fr-«9,  62  1a.  Bd.  S79»  28  Bap.  Ot  182,  WABABH  B.  B.  OO.  T^ 
ABELBEBT  OOUJSOE. 

Federal  court  Ium  Jurladictloii  "wliere  Federal  qneetiooB  ar»  clearly  pre- 
sented by  answer,  and  decree  oonld  not  liave  been  rendered  without  decid- 
ing them. 

Approved  in  £1  Paso  etc.  Ry.  Co.  v.  Chitierrea^  215  U.  S.  92,  54  L.  Ed. 
109,  30  Snp.  Ct.  21,  where  effect  of  judgment  of  State  court  is  to  deny 
defense  against  railroad  claimed  under  territorial  statute,  and  this  de- 
fense sets  up  Federal  right  within  meaning  of  Rev.  Stats.,  §  709,  Federal 
Supreme  Court  has  jurisdiction  to  review  judgment. 

Federal  court  has  ancillary  Jurisdiction  over  subordinate  suits  affect- 
ing iiroperfey  in  Its  possession  althongli  necessary  divexslty  of  citizenship 
to  give  it  Jurisdiction  in  independent  suit  does  not  exist 

Approved  in  Hull  v.  Burr,  234  U.  S.  721,  58  L.  EdL  1562,  34  Sup.  Ct. 
892,  under  Judicial  Code,  §  265,  Federal  court  cannot  enjoin  prosecution 
of  suit  in  State  court  by  trustee  in  bankruptcy  to  establish  equitable 
interest  in  property  as  aid  to  judgment  in  ejectment  in  Federal  court 
after  adjudication  of  bankruptcy,  where  bill  does  not  aver  that  sueh^ 
judgment  cuts  off  equitable  rights  of  bankrupt  in  such  property;  Palmer 
v.  Texas,  212  U.  S.  125,  53  L.  Ed.  438,  29  Sup.  Ct.  230,  holding  State 
court  had  not  lost  jurisdiction  acquired  by  appointment  of  receiver  for 
foreign  corporation  by  giving  of  supersedeas  bond  pending  appeal,  and 
Federal  court  had  not  authority  to  appoint  receiver;  Murphy  v.  John 
Hotman  Co.,  211  U.  8.  569,  53  L.  Ed.  330,  29  Sup.  Ct.  154,  bankruptcy 
court  having  actual  possession  of  property  has  ancillary  jurisdiction  to 
determine  questions  respecting  title,  and  such  jurisdiction  cannot  be  dis- 
turbed by  process  of  another  court ;  Kansas  City  Northwestern  R.  R.  Co. 
V.  Zimmerman,  210  U.  S.  338,  52  L.  Ed.  1086,  28  Sup.  Ct.  730,  direct 
appeal  to  this  court  does  not  lie  from  denial  of  Federal  jurisdiction  of 
suit  removed  from  State  court,  where  such  denial  does  not  go  to  its  juris- 
diction as  Federal  court;  Jackson  v.  Parkersburg  etc.  Ry.  Co.,  233  Fed. 
790,  Federal  District  Court  having  possession  of  proper^  of  railroad 
through  its  receiver  may  enjoin  continuation  of  prior  suit  in  State  court 
to  enforce  lien;  Empire  Trust  Co.  v.  Brooks,  232  Fed.  642,  643,  where 
State  court  had  made  no  order  appointing  receiver  in  pending  suit  for 
dissolution  of  corporation  and  distribution  of  assets,  and  had  not  taken 
possession,  actual  or  constructive,  of  propeorty.  Federal  court  by  appoint- 
ing receiver  and  taking  possession  of  mortgaged  property  in  suit  to  fore- 
close mortgage  acquired  priority  of  jurisdiction;  Equitable  Trust  Co.  v. 
Western  Pac.  Ry  Co.,  231  Fed.  485,  in  suit  to  foreclose  mortgage  exe- 
cuted by  railroad  to  secure  bonds  covering  contracts  for  advances  for 
completion  of  road  in  consideration  of  mutual  traffic  agreements,  court 
may  enjoin  suit  in  another  court  to  enforce  agreement  of  company  to 
make  advances  for  interest  and  sinking  fund  payments  and  for  account- 
insr;  Orinoco  Iron  Co.  v.  Metzel,  230  Fed.  44,  144  C.  C.  A.  338,  holding 
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bankniptcy  court  had  exclusive  jurisdiction  of  fund  of  bankrupt  and 
claim  thereto  and  enjoining  suit  to  establish  tinist  ex  maleficio  in  fund; 
In  re  Wegman  Piano  Co.,  228  Fed.  64|  bankruptcy  court  having  posses- 
sion of  property,  through  trustee,  has  jurisdiction  to  determine  conflict- 
ing claims  to  property ;  In  re  Pilcher  &  Son,  228  Fed.  142,  ordering  prop- 
erty taken  from  sheriff  Jiy  receiver  in  bankruptcy  to  be  returned  to 
custody  of  State  court  having  acquired  jurisdiction  by  liens  and  record- 
ing of  judgments  more  than  four  months  before  bankruptcy;  Knox  v. 
Alwood,  228  Fed.  755,  Federal  court  administering  estate  of  insolvent 
corporation,  including  timber  lands,  through  receivers,  has  jurisdiction 
of  ancillary  bill  by  receivers  to  enjoin  waste  by  cutting  of  timber, 
although  it  would  not  have  had  jurisdiction  for  want  of  diversity  of 
citizenship  of  original  bill  for  same  purpose;  Odell  v.  H.  Batterman  Co., 
223  Fed.  298,  138  C.  C.  A.  534,  court  appointii^  receiver  for  tenant 
abuses  its  discretion  in  refusing  landlord  permission  to  sue  in  another 
court  or  to  apply  to  that  court  to  recover  possession  of  property  for 
tenant's  breach  of  lease  entitling  landlord  to  forfeit  it;  Blair  v.  Braiiey, 
221  Fed.  4,  136  C.  C.  A.  524,  jurisdiction  obtained  by  appointment  of  re- 
ceivers more  than  six  months  prior  to  bankruptcy  proceedings  i^ainst 
corporation  in  another  district  is  not  affected  by  such  proceedings; 
Western  Union  Tel.  Co.  v.  United  States  &  Mexican  Trust  Co.,  221  Fed. 
554,  137  C.  C.  A.  113,  prosecution  in  other  courts  by  creditors  of  mort- 
gagor of  actions  in  personam  against  purchaser  at  foreclosure  sale  upon 
promise  to  pay  debts  of  mortgagor  presents  no  ground  for  injunction  by 
court  decreeing  foreclosure;  Lively  v.  Picton,  218  Fed.  404,  134  C.  C.  A. 
189,  appointment  of  receiver  for  corporation  in  State  court  with  author- 
ity to  sue  for  corporation  excludes  right  of  receiver  appointed  in  court 
of  another  State  to  sue  on  same  cause  of  action;  Galbraith  v.  Robson- 
Hilliard  Grocery  Co.,  216  Fed.  844,  133  C.  C.  A.  46,  where  trustee  in 
bankruptcy  has  possession  of  bankrupt's  property  in  another  State, 
court  may  determine  validity  of  lien  of  mortgage  by  bankrupt  owner  to 
secure  pre-existing  debt;  Scott  v.  George's  Creek  Coal  etc.  Co.,  202  Fed. 
257,  where  State  court  has  jurisdiction  of  stockholders'  suit  for  dissolu- 
tion of  domestic  corporation  and  distribution  of  assets,  Federal  court 
will  not  proceed  in  subsequent  suit,  under  Bankruptcy  Act  of  1841,  by 
assignee  of  bankrupt  stockholder  for  relief  based  upon  bankrupt's  stock 
until  proceeding  in  State  is  terminated  so  far  as  it  refers  to  stock  of 
bankrupt;  Stirling  v.  Seattle  etc.  Ry.  Co.,  198  Fed.  920,  jurisdiction  of 
State  court  obtained  by  appointment  of  receiver  of  insolvent  corporation 
is  not  lost  by  appeal  from  order  appointing  receiver  and  giving  of  super- 
sedeas bond ;  McDermott  v.  Hayes,  197  Fed.  136,  116  C.  C.  A.  553,  where 
intervener  in  attachment  suit  claims  defendant  holds  legal  title  in  trust 
for  his  benefit,  decree  conditionally  dissolving  attachment  is  appealable 
as  final  decree  in  equity,  though  intervening  petition  is  ancillary  to  oric^i- 
nal  action;  Mitchell  Storebuilding  Co.  v.  Carroll,  193  Fed.  620.  113 
C.  C.  A.  484,  bankruptcy  court  having  possession  of  assets  of  bankrupt 
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corporation  t)i rough  receiver  may  enjoin  action  in  State  court  to  recover 
damages  for  waste  and  loss  of  rentals  in  abandonment  of  lease  by  bank- 
rupt ;  Groom  v.  Mortimer  Land  Co.,  192  Fed.  852, 113  C.  C.  A.  173,  Texas 
stockholder  of  New  Jersey  corporation  cannot  maintain  bill  in  Texas  to 
wind  up  corporation  and  distribute  assets,  where  voluntary  proceedings 
have  been  previously  brought  under  New  Jersey  laws  to  wind  up  its 
affairs;  Mound  City  Co.  v.  Castleman,  187  Fed.  925,  110  C.  C.  A.  56, 
decree  in  partition  suit  in  State  court  by  son  against  other  son  and 
widow  of  decedent  estops  grantee  of  defendant  son,  suing  in  Federal 
court,  from  presenting  claim  which  might  have  been  presented  in  suit  in 
State  court;  Gay  y.  Hudson  River  etc.  Power  Co.,  182  Fed.  282,  Federal 
court  having  taken  possession  of  property  in  receivei*ship  proceedings 
may  enjoin  prosecution  of  suits  in  State  court  to  restrain  diversion  of 
waters  of  river;  In  re  MacDougall,  175  Fed.  406,  where  adverse  claim- 
ants to  proceeds  of  life  policy  of  bankrupt  comes  into  bankruptcy  court 
voluntarily,  court  has  jurisdiction  to  determine  claim;  Berman  v.  Smith, 
171  Fed.  742,  enjoining  actions  in  State  court  for  damages  against  trus- 
tee in  bankruptcy  taking  property  in  his  official  capacity,  but  not  enjoin- 
ing action  for  damages  for  abuse  of  authority;  Missouri  Pac.  Ry.  Co.  v. 
Jones,  170  Fed.  126,  Federal  court  having  adjudged  State  rate  statute 
void  as  confiscatory  and  reserving^  jurisdiction  to  permit  application  for 
modification  if  conditions  change,  will  enjoin  circuit  attorney  of  State 
from  suing  to  restrain  railroad  from  charging  more  than  statutory  rate; 
Alton  Water  Co.  v.  Brown,  166  Fed.  843,  92  C.  C.  A.  598,  Federal  court 
has  jurisdiction  by  ancillary  proceedings  to  protect  rights  of  successors 
in  interest  to  purchasers  under  foreclosure  decree  against  bondholders 
alleging  decree  was  inoperative  to  foreclose  their  interests  for  want  of 
personal  service;  New  Orleans  v.  Howard,  160  Fed.  397,  87  C.  C.  A.  345, 
Federal  court  having  possession  of  property  of  waterworks  company 
sought  to  be  partitioned,  has  jurisdiction  to  determine  all  matters  relat- 
ing to  partition,  irrespective  of  citizenship  of  pai'ties ;  Young  v.  Hamilton, 
135  Ga.  347,  Ann.  Gaa.  1912A,  144,  81  L.  B.  A.  (K.  S.)  1057,  69  S.  E.  596, 
where  bondholder  brings  suit  in  State  court  to  foreclose  mortgage  to 
trustee  securing  bonds,  according  to  terms  of  mortgage  and  receiver  is 
appointed,  receiver  in  subsequent  suit  brought  in  Federal  court  by  trus- 
tee cannot  proceed  by  collateral  motion  for  summary  vacation  of  ap- 
pointment of  State  court  receiver;  Smith  v.  Berman,  8  Ga.  App.  272, 
68  S.  E.  1019,  holding  in  suit  in  State  court  by  wife  of  bankrupt  to 
recover  damages  for  trespass  by  trustee  in  bankruptcy  that  bankruptcy 
court  has  exclusive  jurisdiction  and  plaintiff  should  have  been  left  to 
her  remedy  in  that  court. 

Distinguished  in  G.  ft  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  31,  60 
L.  Ed.  87S,  36  Sup.  Ct.  477,  nonresident  estopped  by  decree  because  of 
having  exercised  control  of  defense  cannot  be  brought  into  action  by 
filing  of  supplemental  bill  and  substituted  service  without  service  of 
original  process  within  district. 
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BxtiliuiTv  Jurisdiction  of  Fodond  court  to  determine  qnestionf  relat- 
ing to  yropei'ty  In  its  possession  is  contlnned  \fy  decree  ordering  sale,  but 
reserving  ilgSit  to  determine  liens. 

Approved  in  Hardin  ▼.  Union  Trust  Co.,  191  Fed.  156,  111  C.  C.  A. 
632,  denying  Federal  jurisdiction  to  enforce  liens  on  property  in  posses- 
sion of  State  court  so  long  as  decree  determining  validity  and  priority  of 
liens  and  ordering  sale  remains  unexecuted ;  Bowling  Green  Trust  Co.  v. 
Virginia  Passenger  etc.  Co.,  164  Fed.  757,  in  suit  to  foreclose  liens  upon 
railroad  property,  court  may  order  sale  of  property  in  advance  of  settling 
respective  rights  and  priorities  of  parties ;  Taylor  v.  Norfolk  etc.  Ry.  Co., 
162  Fed.  457,  89  C.  C.  A.  338,  Federal  court  in  foreclosure  suit  against 
railway  ordering  receiver  to  institute  condemnation  proceedings  against 
trustee  of  mortgage  of  prior  owners  covering  right  of  way,  may  enjoin 
foreclosure  suit  by  trustee  in  State  court  until  conclusion  of  condemna- 
tion proceedings;  Lang  v.  Choctaw,  etc.  R.  Co.,  160  Fed.  360,  361,  87 
C.  C.  A.  307,  Federal  court  by  foreclosure  suit  and  seizure  of  railroad 
property  by  receivers  acquires  exclusive  jurisdiction  to  determine  prior- 
ity of  claims  and  may  enjoin  suit  in  State  court  to  enforce  lien. 

Distinguished  in  IngersoU  v.  Coram,  211  U.  S.  359,  53  L.  Ed.  226,  29 
Sup.  Ct.  92,  pendency  of  proceedings  in  probate  court  and  its  possession 
of  property  does  not  prevent  Federal  court  from  determining  whether 
lien  exists  in  favor  of  citizens  of  another  State ;  Ames  Realty  Co.  v.  Big 
Indian  Min.  Co.,  198  Fed.  368,  decree  adjudicating  priorities  of  water 
rights  and  quieting  title  thereto  establishes  status  of  parties  and  prop- 
erty and  is  self-executing,  and  court  has  no  jurisdiction  to  appoint  eom- 
missioners  to  compel  rotation  in  use  of  water;  Federal  Trust  Co.  v. 
Bristol  County,  222  Mass.  50,  109  N.  E.  887,  decree  of  Federal  court  in 
suit  by  creditors  ordering  sale  of  street  railway's  mortgaged  property 
and  giving  purchaser  right  to  appear  and  resist  liens,  did  not  divest 
State  courts  of  jurisdiction  of  proceeding  to  foreclose  mortgage. 

Right  to  control  action  as  between  two  courts  of  concurrent  juris- 
diction.   Note,  Ann.  Oaa.  1912A,  151. 

Judgment  in  suit  bj  bondholders  for  themselves  and  on  btfialf  of 
others  having  like  interest,  wtthont  notioe  of  suit  to  other  bondholders*  is 
not  bar  to  dalm  for  lien  by  bondholders  net  joining  therein  nor  privies  to 
those  who  do. 

Approved  in  Hartford  life  Ins.  Co.  v.  lbs,  237  U.  S.  672,  L.  B.  A. 
1916A,  765,  59  L.  Ed.  1169,  35  Sup.  Ct.  692,  interest  of  members  in 
mortuary  fund  is  common  and  decree  in  suit  by  member  on  behalf  of  all 
members  similarly  interested  is  binding  upon  whole  class,  and  must  be 
given  full  faith  and  credit  in  courts  of  other  States. 

Distinguished  in  Dana  v.  Morgan,  232  Fed.  89,  146  C.  C.  A.  277,  dis- 
missal by  State  court  of  stockholder's  suit  against  corporation  and  offi- 
cer to  set  aside  contract  for  compensation  of  officer  as  ultra  vires  and  to 
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compel  return  of  money,  is  eonelasive  against  subsequent  suit  by  another 
stockholder  to  have  same  eontraot  set  aside  as  fraud  on  corporation. 
Effect  of  appeal  from  order  appointing  receiver  to  enable  a  court  of 
eoncurrent  jurisdiction  to  take  jurisdiction.    Note,  22  L.  B.  A. 
(N.  S.)  816. 

Miscellaneous.    Cited  in  Dana  t.  Morgan,  219  Fed.  316,  incidentally. 

208  U.  S.  50-68,  52  L.  EA.  888,  28  Sup.  Ot.  190,  WINSLOW  T.  BALTIMOBB 
«  O.  &  K.  CO. 

Objection  "by  property  owner  in  condemnation  suit  is  waiYsd  by  ac- 
ceptance of  award,  and  cannot  be  maintained  on  i^PssL 

Approved  in  Macfarland  v.  Poulos,  32  App.  D.  C.  561,  dismissing 
appeal  in  condemnation  proceedings  for  street  extension  upon  showing 
that  property  owners  accepted  award  of  damages. 

208  IT.  8.  6^t-67,  52  L.  Bd.  890,  28  Sup.  Ot.  192,  BLTTTHENTHAIi  T.  TONES. 
Person  relying  on  former  adjudication  in  another  court  must  properly 
present  it. 

Approved  in  Toungman  y.  Salvage,  21  N.  D.  321,  323,  Ann.  Oas.  19180, 
1181,  130  N.  W.  931,  932,  refusal  of  discharge  in  bankruptcy  is  res 
adjudicata  as  to  claims  scheduled,  but  where  bankrupt  schedules  such 
claims  in  second  proceeding  and  creditor  fails  to  plead  prior  adjudica- 
tion, State  court  in  action  to  enforce  payment  of  claim  must  g^ve  effect 
to  general  discharge  in  second  proceedings;  dissenting  opinion  in  In  re 
Bacon,  193  Fed.  38,  39,  40, 113  C.  C.  A.  358,  majority  holding  failure  of 
bankrupt  to  apply  for  discharge  within  time  specified  in  act  of  1898  bars 
right  to  discharge  under  subsequent  petition,  in  which  no  new  assets  are 
scheduled,  as  to  creditors  holding  claims  provable  under  first  petition. 

Distinguished  in  In  re  Loughran,  218  Fed.  621,  134  C.  C.  A.  377,  fail- 
ure of  bankrupt  to  obtain  dischai^  within  specified  time  is  bar  to  dis- 
charge from  debts  scheduled  in  that  proceeding;  In  re  Springer,  199  Fed. 
296,  297,  failure  of  member  of  partnership  to  obtain  discharge  in  bank- 
ruptcy proceeding  against  firm  and  partners  is  bar  to  discharge  in  subse- 
quent proceeding  as  to  debts  provable  in  former  proceeding;  In  re 
Bacon,  193  Fed.  36,  113  C.  C.  A.  358,  failure  of  bankrupt  to  apply  for 
dischaige  within  time  fixed  by  act  of  1898  bars  right  to  discharge  under 
subsequent  petition,  in  which  no  new  assets  are  scheduled,  as  to  creditors 
lidding  claims  provable  under  first  petition ;  In  re  Richter,  190  Fed.  908, 
fact  that  bankrupt's  failure  to  apply  for  discharge  within  time  specified 
by  act  of  1898  was  due  to  his  poverty  was  no  ground  of  discharge  in 
subsequent  proceedings  with  reference  to  debts  previously  scheduled; 
PoUet  V.  Gosel,  179  Fed.  489,  80  L.  B.  A.  (N.  S.)  1164,  103  C.  C.  A.  68, 
bankrupt  failing  to  obtain  discharge,  although  petition  was  dismissed 
for  want  of  prosecution  &nd  not  on  merits,  is  not  entitled  to  dischaige  in 
second  bankruptcy  proceeding  from  debts  provable  in  first. 
XEX— 73 
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Conclusiveness  of  judgment  refusing  dischaige  in  bankruptcy  or  in- 
solvency.   Note,  18  L.  B.  A.  (N.  S.)  629. 

Refusal  of  dischaige  in  bankruptcy  as  res  judicata  in  subsequent 
bankruptcy  proceedings.    Note,  Aim.  Gas.  1913C,  1184, 1187,  1190. 

208  XT.  8.  67-76,  62  Z..  Ed.  392,  28  Sup.  Ot.  226,  PB088BB  T.  FINN. 

Prohibition  of  Sevlsed  Statutes,  section  462,  applies  to  special  agents 
of  Land  OiBee  and  entry  made  by  special  agent  under  Timber  Oultnre  Act 

is  TOid. 

Approved  in  Waskey  v.  Hammer,  223  U.  S.  94, 96, 56  L.  Ed.  364, 32  Sup. 
Gt.  187  (afiarming  170  Fed.  36,  95  G.  G.  A.  305),  holding  United  States 
mineral  surveyor  is  disqualified  to  make  mining  location  under  Rev. 
Stats.,  §  452  i  dissenting  opinion  in  Gibson  v.  Hjul,  32  Nev.  375,  376,  108 
Pac.  763,  majority  upholding  validity  of  mining  location  made  by  deputy 
United  States  mineral  surveyor. 

208  U.  8.  76-90,  52  L.  Ed.  996,  28  Sop.  Ot  228,  BLACKLOOK  ▼.  UNITED 
STATES. 

Bemedy  given  by  act  of  1866  of  sale  by  distraint  of  dlstUlefs  real 
estate  to  pay  Uen  of  unpaid  internal  rsTenne  tax  is  not  superseded  by  act 
of  1868  empowering  commissioner  to  enfotoe  lien  in  equity  salt. 

Approved  in  United  States  v.  Curry,  201  Fed.  373,  374,  United  States 
is  not  compelled  to  recover  amount  of  delinquent  internal  revenue  taxes 
by  sale  of  chattels  of  taxpayer  under  Rev.  Stats.,  §§  3187,  3196,  before 
resorting  to  sale  of  real  estate. 

208  U.  S.  90-112,  62  la.  Ed.  403,  28  Sup.  Ot.  219,  IK  BE  METBOPOLITAK 
RAIIiWAT  BEOEIVEESHIP. 

TTnsatisfled  claim,  involving  Jurisdictional  amount,  by  citisen  of  one 
State  against  dtisea  of  anotlier  State  is  controveray  betwean  citisens  of 
different  States  wltbin  meaning  of  act  of  1888«  defining  jurisdiction  of 
Federal  courts. 

Approved  in  Willcox  v.  Consolidated  Gas  Co.,  212  U.  S.  40,  12  Ann. 
Ca&  1084,  53  L.  Ed.  895,  29  Sup.  Ct.  192,  holding  Federal  court  iias 
jurisdiction  to  enjoin  enforcement  of  statute  and  order  of  State  gas  com- 
mission establishing  confiscatory  rates. 

Jurisdiction  of  Federal  court  to  appoint  receiver  exists  by  reason  of 
diversity  of  citiaenship  and  not  because  railroad  is  engaged  in  interstate 
commerce. 

Approved  iu  Rountree  v.  Adams  Express  Co.,  165  Fed.  155,  91  C.  C.  A. 
186,  bill  by  express  company  to  restrain  messenger's  wife  from  ^uin^ 
railroad  for  her  husband's  death  alleging  messenger's  contract  in  inter- 
state commerce  to  save  railroad  harmless,  is  not  case  arising  under  Fed- 
eral Constitution  entitling  complainant  to  sue  in  Federal  court. 
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Consent  of  defendant  to  appointment  of  receivers  waives  defense  that 
complainants  were  not  Judgment  creditors. 

Approved  in  McGowan  v.  Parish,  237  U.  S.  296,  59  L.  Ed.  963,  35  Sup. 
Ct.  543y  consent  decree,  that  amount  of  lien  for  services  in  prosecuting 
claim  against  United  States  should  be  paid  into  court,  waives  jurisdic* 
tional  objections;  Closser  v.  Strawn,  227  Fed.  148,  defendant  may  waive 
rule  of  Federal  courts  that  bill  in  equity  to  set  aside  fraudulent  convey- 
ance can  only  be  maintained  by  judgment  creditors,  and  plaintiff  cannot 
invoke  such  rule  to  defeat  jurisdiction  on  removal;  Walker  v.  United 
States  Light  &  Heating  Co.,  220  Fed.  394,  corporation  waiving  objection 
that  trust  company  suing  in  western  district  of  New  York  is  not  jud<^- 
ment  creditor,  cannot  raise  such  objection  in  similar  suit  in  western  dis- 
trict of  New  York  by  another  simple  contract  creditor;  American  Brake 
Shoe  &  Foundry  Co.  v.  Pere  Marquette  R.  Co.,  205  Fed.  18,  123  C.  C.  A. 
322,  insolvent  corporation  voluntarily  appearing  in  creditor's  suit,  ad- 
mitting insolvency,  and  joining  in  prayer  for  receivership,  waives  objec- 
tion to  jurisdiction,  and  other  creditors  intervening  cannot  raise  such 
objection;  In  re  Wm.  S.  Butler  &  Co.,  207  Fed.  712,  125  C.  C.  A.  223,  • 
holding  in  bankruptcy  proceeding  that  defendant  in  creditor's  suit  for 
appointment  of  receiver  for  insolvent  corporation,  by  admitting  allega- 
tions of  bill  waived  right  to  object  that  claim  had  not  been  reduced  to 
judgment;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198  Fed. 
737,  117  C.  C.  A.  503,  Federal  court  of  equity  has  jurisdiction  of  claim 

4  by  express  company  for  anticipatory  breach  of  contract  by  insolvent 
railway  in  hands  of  receivers ;  Cincinnati  Equipment  Co.  v.  Degnan,  184 
Fed.  841,  107  C.  C.  A.  158,  in  creditors'  suit  to  appoint  receiver  for  in- 
solvent corporation,  where  defendant  appears  and  admits  averments  of 
bill  and  no  collusion   is  charged,  intervener  coming  into   case   after 

'  appointment  of  receiver  cannot  challenge  jurisdiction  of  coui-t  to  make 
ai^M>intment;  American  Can  Co.  v.  Erie  Preserving  Co.,  171  Fed.  542, 
where  insolvent  corporation  waives  objection  that  ereditor  suing  is  not 
judgment  creditor.  Federal  court  has  jurisdiction  to  appoint  receiver; 
Parish  v.  McGowan,  39  App.  D.  C.  202,  203,  recitals  of  interlocutory 
decree  consented  to  by  defendant  and  supplemented  by  answer  amount 
to  waiver  of  question  of  jurisdiction,  and  appellate  court  in  its  discre- 
tion may  retain  cause  for  hearing  on  its  merits. 

Distinguished  in  Bucyrus  v.  McArthur,  219  Fed  272,  holding  defense 
of  adequate  remedy  at  law  cannot  be  waived  and  dismissing  suit  for 
want  of  equitable  jurisdiction  over  cause  of  action  for  goods  sold  and  on 
account  stated  joined  with  action  for  enforcement  of  lien  on  steam 
shovel.  * 

Oolloslon  requiring  dismissal  of  suit  does  not  exist  where  averments 
of  bin  are  true,  diversity  of  citizenship  exists,  and  no  fraud  is  shown, 
merely  because  parties  preferred  Federal  conrt 

Approved  in  James  Supply  &  Hardware  Co.  v.  Dayton  Coal  etc.  Co.,  223 
Fed.  993,  139  C.  C.  A.  367,  where  appointment  of  receiver  for  insolvent 
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corporation,  although  made  in  suit  to  which  it  was  defendant,  is  pro- 
cared  by  corporation,  it  is  act  of  bankruptcy;  In  re  Wm.  S.  Butler  & 
Co.,  207  Fed.  713, 126  C.  C.  A.  223,  holding  decree  in  creditor's  suit  for 
appointment  of  receiver  for  insolvent  corporation  is  conclusive  in  bank- 
ruptcy proceeding  that  creditor  and  not  corporation  is  real  plaintiff,  in 
absence  of  fraud  or  collusion;  In  re  Eureka  Anthracite  Coal  Co.,  197 
Fed.  218,  219,  under  Bankruptcy  Act  of  1898,  stockholders  of  corpora- 
tion cannot  appear  and  defendant  proceeding  against  corporation  with- 
out showing  they  could  maintain  or  defend  suit  in  its  behalf;  Burton  ▼. 
R.  G.  Peters  Salt  &  Lumber  Co.,  190  Fed.  265,  in  suit  to  liquidate  affairs 
of  insolvent  corporation,  fact  that  corporation  before  bill  was  filed 
directed  answer  admitting  averments  of  bill,  and  selected  creditor  to  file 
bill  so  that  diversity  of  citizenship  would  exist,  does  not  establish  col- 
lusion ;  In  re  Edward  Ellsworth  Co.,  173  Fed.  700,  701,  creditor's  bill  in 
equity  to  wind  up  corporation  and  for  appointment  of  receiver,  alle^ng 
corporation  is  unable  to  meet  its  obligations,  but  is  solvent,  and  answer 
joining  in  request  for  receiver  is  not  act  of  bankruptcy,  transferring 
jurisdiction  to  bankruptcy  court;  National  Hollow  Brake  Beam  Co.  v. 
Chicago  Ry.  etc.  Co.,  168  Fed.  670,  94  C.  C.  A.  152,  where  stockholder's 
bill  alleges  facts  sufficient  to  give  Federal  court  jurisdiction,  but  is  un- 
verified and  promptly  denied,  and  suit  is  alleged  collusive  for  purpose  of 
allowing  defendant  to  litigate  questions  in  Federal  court,  and  cross-bill 
is  filed  by  such  codefendant  against  first  defendant,  jurisdictional  issue 
is  presented. 

Federal  court  liaving  Jmladlctlon  of  suit  to  appoint  recelvvni  for  rail- 
way may,  in  its  discretion^  permit  anotber  railway  to  intervene. 

Approved  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  190 
Fed.  622,  holding  expenditures  for  operation  and  improvements  of 
street  railway  after  receivership  was  extended  to  lessor  were  not  eharge* 
able  to  estate  of  lessee,  and  receiver  of  lessee  is  entitled  to  recover 
funds  used  for  such  purposes  from  receiver  of  lessor  in  preference 
to  claims  of  mortgagees  of  latter;  In  re  Macfarland,  30  App.  D.  C. 
391,  granting  writ  of  prohibition  to  prevent  Supreme  Court  of  Dis- 
trict from  estimating  value  of  gas  plant  as  basis  of  increase  of  its 
capital  stock  as  authorized  by  act  of  Congress  of  1896,  void  as  dele- 
gation of  nonjudicial  power  to  court;  Forsyth  v.  American  Maize 
Products  Co.,  59  Ind.  App.  638,  108  N.  E.  624,  easement  for  pipe-line 
given  by  deeds  of  owners  of  land  adjoining  harbor  is  not  so  incon- 
sistent with  right  of  interveners  to  dredge  as  to  render  interveners  neces- 
sary parties  to  suit  to  restrain  interference  with  extension  of  pipe- 
line. 

Intervention.    Note,  123  Am.  St.  Rep.  303. 

Receivership  of  court  over  railway  as  going  concem  affecting  Interests 
of  public  in  populous  city,  should  not  be  wmecessaxlly  prolonged. 
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Approved  in  Wabash  R.  Co.  v.  West  Side  Belt  R.  Co.,  197  Fed.  446, 
directing  sale  of  property  in  hands  of  receivers  more  than  four  years 
to  satisfy  judgment  lien,  obtained  in  State  court,  of  contractor  eon> 
structing  road;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  175 
Fed.  812,  directing  special  master  in  snits  against  insolvent  railway  to 
require  claimants  to  present  proofs  promptly  under  x>enalty  of  disallow- 
ance for  lack  of  proof;  .Guaranty  Trust  Co.  v.  Metropolitan  St.  Ry. 
Co.,  171  Fed.  1016,  in  operation  of  street  railroad  by  court  through 
receivers,  public  should  be  considered  and  accounts  should  be  passed 
without  being  complicated  with  controversies  between  parties  inter- 
ested in  different  parts  of  system;  Guaranty  Trust  Co.  v.  Metropolitan 
St.  Ry.  Co.,  168  Fed.  939,  on  foreclosure  of  mortgage  of  street  railway 
system,  court  takes  into  account  public  interests  and  directs  sale  as 
unitary  system;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co., 
161  Fed.  784,  holding  special  master  may  be  appointed  to  liquidate  each 
group  of  claims  in  order  to  expedite  insolvency  proceedings  against 
street  railway. 

Miscellaneous.  Cited  in  Guaranty  Trust  Co.  ▼•  Metropolitan  Street 
Ry.  Co.,  215  U.  S.  587,  54  L.  Ed.  3S9,  30  Sup.  Ct.  404,  and  Star  Chron- 
icle Pub.  Co.  V.  United  Press  Assn.,  232  U.  S.  714,  58  L.  Ed.  811,  34 
Sup.  Ct.  329,  both  dismissing  for  want  of  jurisdiction ;  United  States 
V.  Whitridge,  231  U.  S.  146,  .58  L.  Ed.  161,  34  Sup.  Ct.  24,  act  of  1909 
does  not  impose  tax  upon  income  derived  from  management  of  cor- 
porate property  by  receivers, 

208  U.  S.  113-126,  62  K  Ed.  413,  28  Sop.  Ot.  247,  I.  Iff.  DABNELIi  ft  SON 
OO.  ▼.  MEMPHIS. 

Statute  of  Tennessee  of  1903  taxing -products  of  etber  States  aad  ex- 
empting domestic  products,  Is  void. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Gas.  1916A, 
18,  48  L.  R.  A.  (N.  8.)  1151,  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  State 
may  regulate  intrastate  rates  of  interstate  carrier,  in  absence  of  con- 
gressional action,  although  relations  between  interstate  and  intrastate 
rates  are  thereby  disturbed ;  Darnell  v.  Indiana,  226  U.  S.  398,  57  L.  Ed. 
272,  33  Sup.  Ct.  120  (affirming  174  Ind.  156,  90  N.  E.  773),  upholding 
Indiana  statute  of  1908  taxing  shares  in  foreign  corporations  owned 
by  inhabitants  of  State;  Pullman  Co.  v.  Kansas,  216  U.  S.  65,  54  L.  Ed. 
385,  30  Sup.  Ct.  232,  statute  of  Kansas  of  1901  requiring  foreign  cor- 
poration to  pay  license  tax  of  specified  per  cent  of  capital  representing 
property  within  and  without  State  is  void  as  tax  on  interstate  business ; 
Haskell  v.  Cowham,  187  Fed.  407,  109  C.  C.  A.  235,  statute  of  Okla- 
homa of  1907  preventing  interstate  commerce  in  natural  gas  by  pre- 
venting use  of  pipe-lines  across  highways  of  State  to  transport  gas  out 
of  State,  is  void;  Commonwealth  ▼.  Moore,  214  Mass.  25,  100  N.  E. 
1074^  upholding  statute  of  1912  prohibiting  sale  of  carcasses  of  aui- 
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mals  slaughtered  without  State  unless  inspected  and  stamped  by  official 
inspector/  at  time  of  slaughter  in  like  manner  as  Federal  inspection ; 
State  V.  Parker  DistiUing  Co.,  236  Mo.  267,  308,  309,  317,  318,  139 
S.  W.  465,  479,  480,  483,  law  of  1909  imposing  tax  on  manufacturers 
and  dealers  in  intoxicating  liquors,  except  wines  and  spirits  produced 
from  grapes  or  fruit  grown  within  State  is  not  void  for  lack  of  uni- 
formity, but  is  void  as  burden  on  interstate  commerce. 

Right  of  State  to  forbid  exportation  of  natural  resources.    Note, 
S5  L.  R.  A.  (N.  8.)  1197. 

808  U.  8.  126-143,  62  Zi.  Ed.  420,  28  Snp.  Oi.  230,  80TJTKEBN  PINE  LIFM- 
BEE  CO.  Y.  WABD. 

Appeal  allowed  to  Federal  Supreme  Court  to  review  Judgment  of  terri- 
torial court  will  not  be  dismlBaed  because  not  docketed  witliin  tliirty  days, 
where  no  motion  was  made  to  docket  and  dismlM  imder  rule  9. 

Approved  in  Oould  v.  United  States,  205  Fed.  885,  126  C.  C.  A.  1, 
made  no  motion  to  docket  and  dismiss  case  before  filing  of  transcript 
and  returns  before  return  day  named  in  writ,  where  defendant  in  error 
made  no  motion  to  docket  and  dismiss  ease  before  filing  of  transcript 
and  return  on  last  day  of  next  term,  which  was  in  time  under  rule  8 
of  Supreme  Court  and  rule  14  of  Circuit  Court  of  Appeals. 

Parties  not  appealing  cannot  object  on  appeal  bj  adversaries  to  fail- 
ure of  court  below  to  sustain  motion  to  dismiss  cause. 

Approved  in  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed. 
418,  136  C.  C.  A.  25,  in  action  at  law  to  recover  on  credit  indemnity 
bonds  tried  to  court  without  jury,  defendant  in  error,  not  instituting 
proceedings  himself,  cannot  go  beyond  supporting  judgment  and  oppos- 
ing assignments  of  error  of  adverse  party. 

Jurisdiction  of  Federal  Supreme  Court  on  appeal  ftom  Judgment  of 
territorial  Supreme  Court  in  case  submitted  to  court  by  stipulation,  with- 
out Jury,  is  limited  to  determination  of  whether  evidence  supports  findings 
and  whether  findings  sustain  Judgment. 

Approved,  in  Shawnee  Compress  Co.  v.  Anderson,  209  U.  S.  430,  52 
L.  Ed.  874,  28  Sup.  Ct.  572,  affirming  judgment  of  Supi*eme  Court  of 
territory  of  Oklahoma  finding  lease  made  to  further  unlawful  com- 
bination in  restraint  of  trade,  void ;  dissenting  opinion  in  United  States 
V.  American  Tobacco  Co.,  164  Fed.  727,  majority  holding  consolidation 
of  corporations  engaged  in  different  branches  of  tobacco  industry  elim- 
inating interstate  competition  and  giving  such  company  control  of 
seventy-five  per  cent  of  entire  interstate  trade  is  violation  of  Sherman 
Anti-trust  Act  of  1890. 

208  n.  8.  144-149,  52  L.  Ed.  429,  28  Sup.  Ct.  288,  EX  PABTE  SIMO^. 

Habeas  corpus  will  not  issue  to  release  person  imprisoned  for  contempt 
until  fine  imposed  for  disobeying  injunction  order  of  Federal  Circuit  Court 
is  paid,  on  ground  that  court  had  no  Jurisdiction  to  issue  order. 
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Approvied  in  Henry  y.  Henkel,  236  U.  S.  229,  59  L.  Ed.  206,  35  Sup. 
Ct.  54/ person  held  in  custody  for  removal  to  another  jurisdietion  for 
trial  cannot,  in  haheas  corpus  proceeding,  attack  validity  of  act  of 
Congress  imposing  penalty  upon  witnesses  failing  to  furnish  informa- 
tion needed  as  basis  of  legislation;  Hooper  v.  Remmel,  165  Fed.  339, 
91  C.  C.  A.  322,  denying  release  on  habeas  corpus  of  person  attacking 
validity  of  Federal  statute  for  violation  of  which  he  was  convicted. 

Federal  court  may  have  Jurisdictioii  of  fuit  by  citlsen  of  one  State 
against  dtizan  of  another  to  enjoin  execution  of  Judgment  entered  against 
him  in  another  State  by  court  without  Jurisdiction  by  reason  of  nonservice 
of  summons,  and  court  will  not  determine  merits  in  habeas  corpus  inro- 
ceedlng. 

Approved  in  Simon  v.  Southem  Ry.  Co.,  236  U.  S.  120, 125,  59  L.  Ed. 
493,  498,  35  Sup.  Ct.  255  (affirming  195  Fed.  57,  115  C.  C.  A.  58,  which 
affirms  184  Fed.  960),  in  suit  against  foreign  corporation,  not  having 
appointed  resident  agent,  service  upon  assistant  secretary  of  Stat^  under 
Louisiana  statute  of  1904  providing  for  service  on  secretary  is  in- 
sufficient, and  default  judgment  entered  upon  such  service  is  void. 

208  17.  8.  14&-160,  52  L.  Ed.  432,  28  Sup.  Ot.  234,  HOUOHTON  ▼.  OOBTEIt- 
YOTJ. 

Bestraining  order  authorized  by  Revised  Statutes,  section  718,  is  species 
of  temporary  injunction  to  pveeerve  status  quo  untU  pending  motion  Jot 
temporary  injunction  can  be  heard. 

Approved  in  Pack  v.  Carter,  223  Fed.  640,  139  C.  C.  A.  184,  tem- 
poraiy  irestraining  order  authorized  by  Judicial  Code,  §  263,  ceases  to 
be  effective  on  hearing  of  motion  for  temporary  injunction;  Morehouse 
V.  Giant  Powder  Co.,  206  Fed.  29,  124  C.  C.  A.  158,  bankruptcy  court 
has  power  to  enjoin  persons  within  its  jurisdiction,  whether  parties 
to  proceeding  or  not,  from  transferring  o*r  disposing  of  bankrupt's 
property ;  Ex  parte  Grimes,  20  Okl.  469,  1  Okl.  Cr.  114,  94  Pac.  673, 
fact  that  party  applying  for  restraining  order  is  required  by  court  to 
give  bond  does  not  change  such  order  to  injunction. 

Liability  on  undertaking  required  as  condition  to  granting  restrain- 
ing order  ceases  when  permanent  injunction  is  granted. 

Approved  in  Hutchins  v.  Munn,  209  U.  S.  249,  52  L.  Ed.  777,  28 
Sup.  Ct.  504,  owner  of  house  prevented  by  restraining  order  from 
completing  alterations  during  winter  months  is  entitled  to  recover  on 
undertaking  rental  value  for  season;  United  States  v.  Lewis  Pub.  Co., 
160  Fed.  990,  denying  recovery  of  damages  in  excess  of  penalty  of 
bond  executed  at  time  of  granting  temporary  restraining  order;  Moul- 
ton  V.  Cornish,  33  App.  D.  C.  231,  233,  temporary  restraining  order 
provided  for  by  Rev.  Stats.,  §  718,  continues  only  until  motion  for  tem- 
porary injunction  can  be  heard,  and  liability  for  damages  on  under- 
taking ceases  when  motion  to  dissolve  restraining  order  is  overruled; 
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State  V.  Friedman,  74  W.  Va.  12,  13,  RL  S.  E.  831,  injunction  granted 
npon  interlocntoiy  application  is  superseded  by  decree  made  at  hearing 
of  cause. 

Distinguished  in  Moore  v.  Lachmnnd,  59  Or.  570,  572,  Ann.  Gas. 
19180,  1278,  117  Pac.  1125,  1126,  bond  given  for  preliminary  injunc- 
tion covers  not  only  damages  until  injunction  is  made  permanent,  but 
all  damages  up  to  time  of  dismissal  by  Supreme  Court. 

Recovery  on  injunction  bond  for  damages  sustained  after  injunc- 
tion made  permanent.  Notes,  16  Ann.  Oaa.  1128;  Ann.  Gas. 
19130,  1277.  1278. 

208  U.  B.  161-192,  62  L.  Ed.  436,  28  Sup.  Ot.  277,  ADAIB  T.  UNITED 
STAT|!8. 

There  is  no  audi  connection  hetween  Interstate  commerce  and  member- 
sblp  in  labor  organisation  as  to  authorise  Gongress  to  make  it  crime 
for  agent  of  interstate  carrier  to  discharge  employee  because  of  member- 
ship in  labor  organisation. 

Approved  in  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  897,  Watson  v.  St. 
Louis  etc.  Ry.  Co.,  169  Fed.  945,  and  Mondou  v.  New  York  etc.  R.  R.  Co., 
223  U.  S.  48,  88  L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  345,  32  Sup.  Ct.  169,  1 
N.  e.  C.  A.  882,  all  upholding  Federal  Employers'  Liability  Act  of  1908 
reofulating  liability  of  interstate  railroads  to  their  employees ;  Prairie  Oil 
&  Gas  Co.  V.  United  States,  204  Fed.  807,  upholding  act  of  Congress  of 
1906  declaring  owners  of  pipe-lines  for  transportation  of  oil  common 
carriers  subject  to  Interstate  Commerce  Act;  Lamphere  v.  Oregon  R.  & 
Nav.  Co.,  193  Fed.  250,  252,  locomotive  fireman  employed  by  interstate 
railroad  and  crushed  between  two  cars  while  on  his  way  from  home 
to  depot  to  take  train  to  distant  point,  as  part  of  deadhead  crew,  there 
to  fire  engine  hauling  interstate  train,  is  not  engaged  in  interstate 
commerce  within  meaning  of  Federal  Employers'  Liability  Act  of  1908; 
United  States  v.  Wells-Fargo  Express  Co.,  161  Fed.  612,  614,  issuing 
of  franks  by  express  company  is  within  prohibition  of  Interstate  Com- 
merce Act  and  its  amendments;  McNamara  v.  Washington  Terminal 
Co.,  35  App.  D.  C.  241,  upholding  Employers'  Liability  Act  of  1906  as 
applied  to  District  of  Columbia;  United  States  Fidelfty  etc.  Co.  v. 
Commonwealth,  139  Ky.  40,  Ami.  Gaa.  1912B,  388,  47  L.  R.  A.  (N.  S.) 
648,  129  S.  W.  319,  holding  furnishing  of  credit  reports  through  mail 
was  not  interstate  commerce  so  as  to  relieve  guaranty  company  from 
liability  for  license  tax  under  Ky.  Stats.,  §  4224;  Meyers  v.  Norfolk 
etc.  Ry.  Co.,  162  N.  C.  345,  48  L.  R.  A.  (N.  S.)  987,  78  S.  E.  281, 
laborer  in  connection  with  work  train  on  interstate  road  sent  by  assist- 
ant foreman  for  mail  on  Sunday  and  injured  while  attempting  to  board 
train,  is  not  engaged  in  interstate  commerce  and  cannot  recover  under 
Federal  Employers'  Liability  Act;  Chicago  etc.  Ry.  Co.  v.  HoUiday, 
45  Okl.  546,  145  Pac.  790,  Federal  Employers'  liability  Aet  of  1906 
is  repugnant  to  Oklahoma  Constitution  and  is  locally  inapplicable. 
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Act  of  1898  nuUdng  It  •  crimiiua  offenae  for  intentftte  cuiier  to  dis- 
charge employee  becMise  of  memberslilp  in  labor  organi  nation  Is  void  aa 
interference  with  personal  liberty  and  property  rights. 

Approved  in  Coppage  v.  Kansas,  236  U.  S.  9, 11, 12, 13,  21,  26,  L.  K  A. 
1915C,  960,  59  L.  X!d.  444,  445,  446,  449,  450,  35  Sup.  Ct.  240,  Kansas 
statutes  of  1909  declaring  it  misdemeanor  punishable  by  fine  or  im- 
prisonment for  employer  to  agree  not  to  become  or  remain  member  of 
labor  organization  during  employment  is  void;  Baltimore  etc.  B.  B.  Co. 
V.  Interstate  Commerce  Commission,  221  U.  S.  618,  55  L.  Ed.  882,  31 
Sup.  Ct.  621,  upholding  Hours  of  Service  Act  of  1907  regulating  hours 
of  labor  of  employees  in  interstate  commerce  and  requiring  employers 
to  make  reports;  Chicago  etc.  B.  B.  Co.  v.  McGuire,  219  U.  S.  566, 
55  L.  Ed.  388,  31  Sup.  Ct.  259,  upholding  statute  of  Iowa  of  1898 
providing  that  neither  contracts  limiting  liability  of  railroad  for  in- 
juries to  employees  entered  into  prior  to  injury  nor  acceptance  of 
beivefits  after  injury  shall  constitute  bar  to  cause  of  action  for  injuries; 
Great  Atlantic  &  Pac.  Tea  Co.  t.  Cream  of  Wheat  Co.,  224  Fed.  574, 
holding  under  Clayton  Act  of  1914,  manufacturer  selling  goods  in  inter- 
state commerce  cannot  be  compelled  to  sell  to  dealer  using  product  in 
manner  to  lessen  trade  of  maker;  Alabama  etc.  Transp.  Co.  v.  Doyle, 
210  Fed.  178,  act  of  Michigan  of  1913  regulating  foreign  and  domestic 
investment  companies,  in  sales  of  stocks,  bonds  and  securities  within 
State  is  void;  Hitchman  Coal  etc.  Co.  v.  Mitchell,  202  Fed.  531,  554, 
holding  United  Mine  Workers  of  America  unlawful  organization  as 
destroying  freedom  of  members,  illegally  controlling  mine  owner's  busi- 
ness, and  tending  to  create  monopoly;  St.  Louis  etc.  By.  Co.  v.  Con  ley, 
187  Fed.  952,  110  C.  C.  A.  97,  upholding  Federal  Employers'  Liability 
Act  of  1908;  Irving  v.  Joint  Dist.  Council  etc.  of  Carpenters  and  Join- 
ers of  America,  180  Fed.  901,  enjoining  interference  with  employer 
by  calling  out  employees  in  other  trades  having  no  grievances  against 
their  employers,  and  by  boycotting  complainant's  products;  Hitchman 
Coal  etc.  Co.  v.  Mitchell,  172  Fed.  966,  967,  969,  enjoining  as  unlawful 
conspiracy  combination  between  ofScers  and  men  of  labor  union  to 
induce  violation  of  contract  between  employer  and  employees  that  em- 
ployees shall  not  join  labor  union  and  employer  shall  not  employ  union 
men;  Goldfield  Consol.  Mines  Co.  v.  Goldfield  Miners'  Union  No.  220, 
159  Fed.  516,  Nevada  statute  of  1903  declaring  contracts  requiring  em- 
ployee not  to  become  or  remain  member  of  labor  union  during  employ- 
ment is  void;  Hoxie  v.  New  York  etc.  B.  Co.,  82  Conn.  370,  17  Ann. 
Cas.  324,  73  Atl.  761,  section  5  of  Federal  Employers'  Liability  Act  of 
1908  prohibiting  contracts  by  interstate  carrier  exempting  itself  from 
liabilities  created  by  act  is  void;  Appeal  of  Allyn,  81  Conn.  537,  129 
Am.  St.  Bop.  225,  23  L.  B.  A.  (N.  S.)  630,  71  Atl.  795,  upholding  statute 
of  1902  regulating  and  licensing  sale  of  intoxicating  liquors;  Olson  v. 
Idora  H511  Mining  Co.,  28  Idaho,  513,  155  Pac.  294,  upholding  law  of 
1911  providing  protection  for  employees  discharged  from  employment 
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without  receiving  compensation;  Kemp  v.  Division  No.  241,  Amalijca- 
mated  Assn.  etc.  Ry.  Employees,  255  111.  243,  250,  Aim.  Cam.  191SD,  347, 
99  N.  E.  400,  403y  act  of  members  of  union  threatening  to  call  strike 
unless  nonunion  workmen  are  discharged  is  not  unlawful,  where  primary 
purpose  is  to  protect  union;  In  re  Opinion  of  the  Justices,  220  Mass. 
629,  630,  108  N.  E.  808,  proposed  statute  prohibiting  railroad  from 
dischai*ging  employee  on  information  given  by  third  person  without 
hearing  before  such  person  would  be  void;  Commonwealth  v.  Libbey, 
216  Mass.  358,  Ann.  Oas.  1915B,  659,  49  L.  B.  A.  (N.  S.)  879,  103  N.  E. 
924,  upholding  statute  of  1910  requiring  employers  advertising  for  em- 
ployees during  strike  to  state  in  advertisement  that  strike  exists;  State 
ex  rel.  Smith  v.  Daniels,  118  Minn.  157,  161,  136  N.  W.  585,  586,  Rev. 
Laws  1905,  §  5097,  making  it  offense  for  employer  to  require  person 
not  to  belong  to  labor  union  during  employment  is  void;  State  v. 
Miksicek,  225  Mo.  571,  1S6  Am.  St.  Rep.  597,  125  S.  W.  510,  statute 
of  1899  limiting  hours  of.  employment  in  bakeries  is  void ;  Lawson  v. 
Halifax-Tonopah  Min.  Co.,  36  Nev.  604,  135  Pac.  615,  under  Laws 
1912,  §  5652,  providing  that  no  indemnity  contract  nor  acceptance 
of  benefits  shall  be  defense  to  action  for  injuries  or  death,  release  from 
injuries  amounting  to  twelve  hundred  dollars  in  consideration  of  thirty- 
six  dollars,  did  not  prevent  recovery  of  damages;  Sturgess  v.  Atlantic 
Coast  Line  ft.  Co.,  80  S.  C.  206,  60  S.  E.  942,  statute  of  1905  relating 
to  operation  of  relief  departments  by  employers  providing  that  accept- 
ance of  benefits  shall  not  bar  right  to  damages  for  injury  by  negligence 
of  employer  does  not  invalidate  release  given  in  satisfaction  of  claim 
for  injuries;  dissenting  opinion  in  Berea  College  v.  Kentucky,  211 
U.  S.  68,  53  L.  Ed.  91,  29  Sup.  Ct.  33,  majority  holding  statute  of 
Kentucky  of  1904  against  persons  and  corporations  maintaining  schools 
for  both  white  and  colored  persons  is  valid  in  so  far  as  it  applies  to 
corporations;  dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed.  715, 
majority  upholding  statute  of  Washington  of  1914  making  it  unlawful 
to  collect  fees  from  workers  for  furnishing  them  with  employment  or 
information  leading  thereto;  dissenting  opinion  in  Jaques  &  Tinsley 
Cd.  V.  Carstarphen  Warehouse  Co.,  131  Ga.  20,  62  S.  E.  90,  majority 
upholding  statute  of  ]903  regulating  bulk  sales  of  stock  of  merchan- 
dise; dissenting  opinion  in  State  v.  Coppage,  87  Kan.  762,  764, 125  Pac. 
11,  12,  majority  upholding  statute  of  1909  declaring  it  offense  for 
employer  to  require  employee  not  to  become  or  remain  member  of  labor 
union  during  his  employment;  dissenting  opinion  in  House  v.  Mayes, 
227  Mo.  657,  127. S.  W.  315,  majority  upholding  act  of  1909  requiring 
sales  of  grain  to  be  on  basis  of  actual  weight  and  prohibiting  deduc- 
tions by  brokers  without  authority  from  owner;  dissenting  opinion  in 
State  v.  Vandiver,  222  Mo.  256,  257,  121  S.  W.  60,  majority  upholding 
act  of  1907  prohibiting  issuance  of  renewal  license  to  insurance  com- 
pany paying  more  than  fifty  thousand  dollars  salary  to  one  person; 
dissenting  opinion  la  People  v.  Crane,  214  N.  Y.  191,  198,  Ann.  Oas. 
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1915B,  1254,  108  N.  E.  439,  442,  majority  upholding  Stats.  1909,  §  14, 
requiring  State,  mrinicipality,  or  contractors  to  •  employ  only  United 
States  citizens  in  construction  of  public  works. 

Distinguished  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  Mills, 
219  U.  S.  201,  31  L.  R.  A.  (N.  S.)  7,  56  L.  Ed.  180,  31  Sup.  Ct.  164, 
upholding  Carmack  Amendment  of  1906  to  Interstate  Commerce  Act 
making  initial  carrier  liable  for  loss  or  damage  to  interstate  shipment 
occurring  on  its  own  or  connecting  lines,  notwithstanding  exemption 
in  bill  of  lading;  McLean  v.  Arkansas,  211  U.  S.  545,  58  L.  Ed.  S19, 
29  Sup.  Ct.  206,  upholding  act  of  Arkansas  of  1905  requiring  coal  to  be 
weighed  before  screening  as  basis  for  employees'  wages  and  making 
it  misdemeanor  for  owner  or  operator  of  mine  employing  ten  or  more 
men  to  violate  provisions  of  act ;  Zikos  v.  Oregon  etc.  Nav.  Co.,.  179  Fed. 
904,  provisions  of  Federal  Employers'  Liability  Act  of  1908  making 
void  contract  or  device  to  exempt  carrier  from  liability  are  separable; 
State  V.  Coppage,^87  Kan.  754,  755,  125  Pao.  9,  upholding  Stats.  1909, 
§§  4674,  4675,  making  it  offense  for  employer  to  compel  employee  to 
agree  not  to  become  or  remain  member  of  labor  union  during  employ- 
ment; dissenting  opinion^ in  Coppage  v.  Kansas,  236  U.  S.  30,  31,  33, 
L.  R.  A.  19150,  960,  59  L.  Ed.  452,  458,  35  Sup.  Ct.  240,  majority  holding 
Kansas  statute  of  !1909  making  it  misdemeanor  punishable  by  fine  for 
employee  to  agree  not  to  become  or  remain  member  of  labor  organiza- 
tion during  employment  is  void. 

Denied  in  dissenting  opinion  in  Coppage  v.  Kansas,  236  U.  S.  27, 
L.  R.  A.  19150,  960,  59  L.  Ed.  451,  35  Sup.  Ct.  240,  majority  holding 
Kansas  statute  of  1909  making  it  misdemeanor  punishable  by  fine  for 
employee  to  agree  not  to  become  or  remain  member  of  labor  organiza- 
tion during  employment  is  void. 

Constitutionality  of  statute  forbidding  employer  to  require  em- 
ployee not  to  join  union.    Note,  L.  R.  A.  19150,  960,  961. 

Federal  Employers'  Liability  Act.    Note,  47  L.  R.  A.  (N.  S.)  39. 

208  U.  8.  192-198,  52  L.    Ed.  460,  28  Sup.    Ot.  275,  COUNTY    OOTJBT  Y. 
WEST  VIRGINIA  EX  REI..  DILLON. 

County  Court  of  West  Virginia  has  no  personal  interest  in  amount  of 
tax  levy  giving  Federal  Supreme  Court  right  to  review,  at  its  instance, 
decision  of  State  court  that  levy  is  excessive. 

Approved  in  Stewart  v.  Kansas,  239  U.  S.  16,  60  L.  Ed.  121,  36  Sup. 
Ct.  16,  dismissing  writ  of  error  to  review  judgment  of  State  court 
upholding  statute  of  Kansas  requiring  counties  to  reimburse  munici- 
palities of  first  class,  but  not  of  other  classes,  for  rebates  allowed  for 
prompt  payment  of  taxes;  McCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  S. 
162,  59  L.  Ed.  175,  35  Sup.  Ct.  69,  denying  injunction  to  restrain  en- 
forcement of  separate  coach  law  of  Oklahoma  before  it  went  into  effect, 
where  complainants  have  not  been  denied  or  notified  that  they  would 
be  denied  equal  accommodations;  Marshall  v.  Dye,  231  U.  S.  258,  58 
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Li  Ed.  208,  34  Sup.  Ct.  92,  dismissing^  writ  of  error  to  reYiew  judg- 
ment of  State  court  enjoining  Indiana  State  board  of  elections  from 
submitting  new  Constitution  to  electors  in  accordance  with  State  statute; 
St^te  ex  rel.  Cruce  v.  Cease,  28  Okl.  273,  Ann.  Gaa.  1912D,  151,  114 
Pac.  252,  granting  mandamus  to  compel  county  officers  to  remove  offices 
to  county  seat  designated  by  Governor  under  law  of  1909;  Threadgill 
▼.  Cross,  26  Okl.  410,  L38  Am.  St  Sep.  964,  109  Pao.  560,  holding  in- 
validity of  proposed  amendment  cannot  be  set  up  as  defense  in  man- 
damus proceeding  to  compel  Secretary  of  State  to  file  initiative  petitions 
for  submission  of  amendment  to  Constitution  to  vote  of  people;  Capito 
V.  Topping,  65  W.  Ya.  590,  22  L.  B.  A.  (N.  S.)  1089,  64  S.  E.  846, 
unconstitutionality  of  legislative  act  cannot  be  set  up.  by  keeper  of 
rolls  as  defense  to  writ  of  mandamus  to  compel  him  to  furnish  copy 
thereof. 

Unconstitutionality  of  statute  as  defense  against  mandamus  to  com- 
pel enforcement.    Note,  34  L.  R.  A.  (K.  8.)  1061. 

Right  of  ministerial  officer  to  question  validity  of  statute.    Note, 
Ann.  Oafl.  1912D,  163. 

208  U.  S.  108-208,  52   L.  Ed.  462,  28  Sup.    Ot  264,   UNITED  STATES  Y. 
A.  OBAF  BISTIUJKO  00. 

Sale  of  barrel  of  whisky  to  which  coloring  matter  has  been  added 
after  inspection  and  stamping  by  revenue  ofllcer,  does  not  authorize  seisnre 
and  forfeiture  under  Sevlsed  Statutes,  section  8465. 

Distinguished  in  W.  F.  Corbin  &  Co.  v.  United  States,  181  Fed.  300, 
301,  104  C.  C.  A.  278,  in  proceeding  by  United  States  under  Rev.  Stats., 
§  3455,  for  forfeiture  of  whisky  contained  in  ori^nal  distiller's  barrels 
in  which  it  is  alleged  that  other  whisky  has  been  substituted  since 
barrels  were  branded  and  claimants  received  same  in  substituted  con- 
dition with  intent  to  defraud,  burden  of  proof  is  on  government. 

Legal  meaning  of  ''thing."    Note,  Ann.  Oaa.  1915A,  29. 

Miscellaneous.  Cited  in  United  States  v.  *A.  Graf  Distilling  Co.,  166 
Fed.  1021,  92  C«  C.  A.  668,  affirming  judgment  on  authority  of  principal 
case. 

808  U.  S.  208-226,  52  X^  Ed.  466,  28  Sup.  Ot.  268,  PENN  BEFIKIKa  CO. 
V.  WESTERN  NEW  YOBK  ft  P.  B.  B.  CO. 

Shippers  of  oil  in  barrels,  not  having  demanded  tank-caiv,  axe  not  dis- 
criminated against,  and  are  not  entitled  to  refund  of  charge  for  hartels. 

Approved  in  United  States  v.  Baltimore  etc.  R.  B.  Co.,  231  U.  S. 
292,  58  L.  Ed.  227,  34  Sup.  Ct.  75,  carrier  may  compensate  shipper 
for  terminal  services  rendered  in  connection  with  its  own  shipments, 
although  not  allowing  other  shippers  to  furnish  such  services;  Inter- 
state Commerce  Commission  v.  Diffenbaugh,  222  U.  S.  46,  56  L.  Ed.  87, 
32  Sup.  Ct.  22,  contracts  of  railroads  for  elevation  expenses  of  grain 
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at  points  of  transshipment  are  not  void  as  diseriminatoryi  where 
compensation  is  paid  to  owners  of  elevators  on  their  own  grain;  Penn- 
sylvania R.  Co.  V.  United  States,  227  Fed.  915,  act  of  1906  does  not 
authorize  Interstate  Commerce  Commission  to  order  railroad  to  furnish 
tank-cars  for  use  by  oil  refinery,  where  company  does  not  possess  suffix 
cient  cars  to  meet  requirement;  Baltimore  etc.  R.  Co.  v.  United  States, 
200  Fed.  791,  fact  that  owners  of  terminal  were  paid  for  lightering 
their  own  product  after  it  had  become  property  of  purchaser  by  de- 
'  livery  to  carrier  wad  not  giving  of  rebate  in  violation  of  Interstate 
Commerce  Act  of  1887,  nor  is  it  undue  preference  as  to  other  shippers 
making  shipments  from  points  not  within  lighterage  limits;  Louisville 
etc.  R.  Co.  V.  United  States,  197  Fed.  60,  holding  privilege  of  unloading 
grain  at  Naskville  and  reshipping  to  points  southeast  within  six  months 
at  through  rates  was  justified  by  competition  of  water  transportation 
and  not  undue  preference  in  violation  of  Interstate  Commerce  Act  of 
1887. 

Miscellaneous.  Cited  in  Lehigh  Valley  R.  Co.  v.  Clark,  207  Fed. 
724,  125  C.  C.  A.  235;  procedure  contemplated  by  act  of  1906  to  re- 
cover award  for  damages  sustained  by  reason  of  violation  of  act  is 
jury  trial,  unless  waived;  Naylor  &  Co.  v.  Lehigh  Valley  R.  Co.,  188 
Fed.  861,  under  Interstate  Commerce  Act  as  amended  in  1906  giving 
remedy  for  payment  of  money  where  carrier  does  not  comply  with 
orders  of  commission,  statutory  proceeding  to  enforce  order  of  repa^ 
ration  is  tort  action  for  damages. 

206  U.  S.  226-238,  52  li.  Ed.  464,  28  Sup.  Ot.  263,  SLDEB  ▼.  WOOD. 

Valid  sabsistinff  mining  location  is  property  distinct  from  land  and  is 
vendible^  inlieritalile  and  taxable. 

Approved  in  Bradford  v.  Morrison,  212  U.  S.  395,  63  L.  Ed.  568,  29 
Sup.  Ct.  349,  title  of  locator  to  mining  claim  located  under  Rev.  Stats., 
§  2322,  is  inheritable  property  and  subject  to  lien  of  judgmei\J;;  Jetton 
V.  University  of  the  South,  208  U.  S.  503,  52  L.  Ed.  690,  28  Sup.  Ct. 
375,  leasehold  interest  in  land  exempt  from  taxation  is  taxable;  United 
States  V.  Canyon  County,  232  Fed.  991,  patent  issued  to  homestead 
entryman  of  land,  within  reclamation  projeet  under  act  of  1912  gives 
vested  interest  subject  to  local  taxation,  although  government  has  prior 
lien  on  land  and  water  rights  as  security  for  amount  of  purchase  price 
unpaid;  Earhart  v.  Powers,  17  Ariz.  59,  148  Pac.  288,  unpatented  min- 
ing claim  is  possessory  interest  and  taxable  under  Civ.  Code  1913, 
par.  4847,  providing  for  taxation  of  personal  property;  Cobban  v. 
Meagher,  42  Mont.  409,  113  Pac.  293,  unpatented  mining  claim  used  for 
town  site  is  taxable  by  county. 

Distinguished  in  United  States  v.  Rizzinelli,  182  Fed.  683,  locator  of 
mining  claim  having  exclusive  right  of  possession  and  enjoyment  of 
surface  under  Rev.  Stats.,  §  2322,  has  no  authority  to  maintain  saloon 


208  U.  S.  234-250       NOTES  ON  U.  S.  REPORTS.  1166 

upon  milling  location  within  forest  reserve  without  permit  from  Secre- 
tary of  Agriculture. 

Interest  in  minerals  as  taxable  separately  from  land.  Note,  15 
Ann.  Oas.  514. 

Wliere  collection  of  tax  on  mining  claim  is  enforced  hj  sale  and  tax 
deed  merely  conTOys  rigbt  of  possession,  no  Interest  of  United  States  is 
affected. 

Approved  in  Indian  Cove  Irr.  District  v.  Prideaux,  25  Idaho,  126, 
Ann.  Oaa.  1916A,  1218,  136  Pac.  621,  inclusion  of  agricultural  lands 
entered  under  land  laws  of  Congress- within  irrigation  district  created 
by  State  is  not  interference  with  disposal  of  such  lands  by  Federal 
government. 

Exemption  from  taxation  or  assessments  from  lands  owned  by 
governmental  bodies  or  in  which  they  have  an  interest.  Note, 
182  Am.  St.  Bep.  848. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  189  Am.  St.  Rep.  168. 

Miscellaneous.  Cited  in  Elder  v.  Wood,  54  Colo.  236,  130  Pac.  324, 
dismissing  appeal  from  judgment  entered  in  exact  accordance  with 
mandate  of  Supreme  Court. 

208  U.  8.  234-250,  82  I>.  Ed.  466,  28  Sap.  Ot  29^  MI880XJBI  VAIiI£T 
LAND  CO.  ▼.  WIESE. 

Occupancy  of  lands  in  overlap  of  place  limits  of  grants  to  two  rail- 
roads under  deed  ftom  one  railroad  after  definite  location  and  before  issu- 
ance of  Joint  patent,  is  adverse  to  other  railroad,  and  acts  of  occupant 
in  acquiring  title  under  Betfiedlal  Act  of  1887  does  not  interfere  with  title 
already  acquired  by  adverse  possession. 

Approved  in  Missouri  Valley  Land  Co.  v.  Wrich,  208  U.  S.  250,  251, 
52  L.  Ed.  474,  28  Sup.  Ct.  299,  following  rule;  Eastern  Oregon  Land 
Co.  V.  Brosnan,  173  Fed.  68,  97  C.  C.  A.  382,  holding  possession  of 
land,  although  in  subordination  to  title  of  government,  is  adverse  to 
others  and  where  held  for  statutory  period  is  bar  to  action  in  eject- 
ment by  prior  claimant;  Northern  Pac.  By.  Co.  v.  Pyle,  19  Idaho,  15, 
112  Pac.  682,  holding  pendency  of  homestead  contest  in  Land  Depart- 
ment does  not  suspend  running  of  statute  of  limitations,  and  railroad 
is  barred  from  recovery  of  land  in  action  of  ejectment;  Boe  v.  Arnold, 
54  Or.  67,  20  Ann.  Oas.  533,  102  Pac. 295,  person  claiming  title  by 
adverse  x>ossessioii'  for  ten  years,  but  recognizing  superior  title  of 
United  States,  may  assert  title  by  adverse  possession  against  prior 
claimant. 

Explained  in  Pioneer  Min.  Co.  v.  Pacific  Coal  Co.,  4  Alaska,  475, 
statute  of  limitations  will  not  run  in  favor  of  person  in  adverse  pos- 
session of  overlap  between  two  mining  claims  on  public  landsj  prior  to 
issuance  of  patents. 
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Distinguished  in  Valentine  v.  McGrath,  4  Alaska,  114,  holding  in 
action  to  recover  real  estate  and  damages  from  adjoining  lot  owner  ex- 
tending building  over  wedge-shaped  piece  of  plaintiff's  lot,  that  statute 
of  limitations  would  not  run  until  issuance  of  patent  by  government. 
Right  of  claiming  title  by  adverse  possession  in  subordination  only 
to  United  States  to  assert  such  possession  as  against  another 
claimant.    Note,  20  Ann.  Oas.  538. 
Possession  under  belief  that  land  is  part  of  public  domain,  as  ad- 
verse to  owner.    Note,  31  L.  R.  A.  (N.  S.)  163. 

206  U.  8.  260-251,  52  L.  Ed.  478,  28  Sup.  Ct.  299,  MISSOUBX  VAXLET 
LAUD  OO  ▼.  WBIOH. 

Possession  under  belief  that  land  is  part  of  public  domain,  as  ad- 
verse to  owner.    Note,  81  L.  R.  A.  (N.  8.)  158. 

208  n.  8.  251-259,  52  L.  Ed.  ^474,  28    Sup.  Ot.  291,  MIK1IEAPOLI8,  8T. 
PAUL  ETC.  BT.  00.  ▼.  DOUGHTT. 

Ko  rights  under  act  of  1875  granting  railroad  right  of  way  through 
public  lands  are  Initiated  before  filing  of  profile  map  or  approval  of  sec- 
retary, unless  construction  is  begun,  and  homestead  entry  made  before  filing 
of  profile  map  is  superior  to  railroad's  rights. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  United  States,  218  Fed.  295, 
297,  134  C.  C.  A.  84  (affirming  207  Fed.  175),  holding  railroad,  not 
having  constructed  road  or  filed  profile  thereof,  acquires  no  title  to 
right  of  way  over  public  lands  under  act  of  1875^  and  agreement, 
under  act  of  1899,  to  comply  with  r^ulations  of  secretary  in  con- 
struction of  road  over  forest  reserve,  may  be  specifically  enforced; 
United  States  v.  Minidoka  etc.  R.  Co.,  190  Fed.  497,  lU  C.  C.  A.  323, 
holding  under  act  of  1875  filing  of  profile  map  of  road  is  prerequisite 
to  acquisition  of  right  of  way,  and  enjoining  railroad  from  construct- 
ing road  across  reclamation  project  without  approval  of  Secretary  of 
Interior;  United  States  v.  Whitney,  176  Fed.  595,  under  act  of  Congress 
of  1891  granting  public  land  for  reservoir  site  and  providing  for  for- 
feiture upon  failure  of  grantee  to  complete  his  improvement  for  five 
years,  default  must  be  followed  by  enforcement  of  forfeiture  in  judicial 
proceedings;  Oregon  Trunk  Line  v.  Deschutes  R.  Co.,  172  Fed.  740, 
742,  under  act  of  1875  granting  right  of  way  through  public  lands  to 
railroad,  title  dates  from  approval  by  secretary  and  as  between  two 
railroads  seeking  same  right  of  way,  title  vests  in  one  whose  map  is 
first  approved;  Moran  v.  Chicago  etc.  R.  Co.,  83  Neb.  684,  120  N.  W. 
194,  homestead  entry  of  public  lands  after  filing  of  map  of  line  of  stir- 
vey  of  railroad  in  district  land  o£&ee,  is  subject  to  right  of  way  under 
act  of  1875 ;  Northern  Pao.  Ry.  Co.  v.  Barlow,  26  N.  D.  163, 143  N.  W. 
904^  definite  location  of  road  by  completion  of  grade  ready  for  ties 
and  rails  vests  title  to  right  of  way  in  railroad  under  act  of  1875; 
Comford  v.  Great  Northern  Ry.  Co.,  18  N.  D.  575,  120  N.  W.  877, 
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rights  of  homestead  entryman  settling  upon  public  lands  prior  to  filing 
of  profile  map  by  railroad  are  superior  to  those  of  railroad ;  Rio  Grande 
Western  Ry.  Co.  v.  Stringham,  38  Utah,  120,  110  Pac.  871,  title  to 
right  of  way,  under  act  of  1875,  vested  in  railroad  upori  approval  of 
profile  map  by  Secretary  of  Interior,  and  subsequent  patent  to  land 
not  made  subject  to  right  of  way  does  not  divest  railroad's  title. 

Distinguished  in  Barlow  v.  Northern  Pac.  Ry.  Co.,  240  U.  S.  485, 
487,  488,  60  L.  Ed.  761,  36  Sup.  Ct.  457,  under  Right  of  Way  Act  of 
1875,  rights  of  raiboad  are  superior  to  those  of  homestead  entryman 
initiated  after  line  is  in  course  of  construction,  but  before  map  of 
right  of  way  has  been  filed  in  local  land  office;  Stalker  v.  Oregon 
Short  Line  R.  R.  Co.,  225  U.  S.  149,  160,  151,  66  L.  Ed.  lOSl.  1032, 
32  Sup.  Ct.  636,  selection  and  location  of  station  grounds  under  act 
of  1875,  filed  with  Secretary  of  Interior  after  construction  of  road,  is 
subject  to  approval  of  secretary,  but  approval  relates  back  to  date  of 
filing,  and  selection  is  superior  to  claim -of  entryman  initiated  pending 
approval. 

208  U.  8.  .260-266,  52  L.  Ed.  478,  28  Sup.  Ot  290,  UNITED  DIOTIOKAEY 
CO.  y.  O.  ft  0.  MEBBIAH  CO. 

Bequirement  of  Oopyriglit  Act  of  1874  that  notice  shall  be  inserted 
^'in  the  several  copies  of  every  edition  published,**  does  not  extend  to  pub- 
lications abroad. 

Approved  in  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  235 
U.  S.  650,  60  L.  Ed.  405,  36  Sup.  Ct.  221,  denying  recovery  of  damages 
for  infringement  of  patent  in  so  far  as  sales  were  made  in  Canada. 

Distinguished  in  Bentley  v.  Tibbals,  223  Fed.  253,  138  C.  C.  A.  489, 
alien  author  copyrighting  work  in  United  States  and  copyrighting  in 
foreign  country  larger  work,  including  work  copyrighted  in  United 
States,  may  not  restrain  publishing  of  larger  work,  where  person  in- 
specting larger  work  cannot  tell  what  portion  is  taken  from  work  copy- 
righted in  United  States,  and  what  is  not. 

208  XT.  8.  267-274,  52  K  Ed.  481,  28  Sup.  Ot  288,  DOMHEUCi  T.  HEBRIKO- 
HAUr-MABVIN   SAFE   GO. 

Successor  to  business  wltb  right  to  use  surname  of  founder  is  entitled 
to  protection  in  Its  use,  but  Is  not  entitled  to  restrain  founder's  sons  from 
use  of  their  own  name. 

Approved  in  L.  E.  Waterman  Co.  v.  Modem  Pen  Co.,  235  U.  S.  94, 
59  L.  Ed.  146^  35  Sup.  Ct.  91,  enjoining  use  of  name  ''A.  A.  Water- 
man,''  by  pen  company  without  juxtaposing  words  ''not  connected  with 
the  L.  E.  Waterman  Co.";  Old  Dominion  Copper  Min.  etc.  Co.  v.  Lew- 
isohn,  210  U.  8.  216,  52  L.  Ed.  lOSl,  28  Sup.  Ct.  634,  corporation  cannot 
avoid  in  equity  purchase  of  property  sold  to  it  by  promoters  at  large 
profit  in  order  to  charge  single  member  with  results  of  transaction  to 
which  thirteen-fifteenths  of  its  stoek  were  parties^  for  benefit  of  guilty 
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and  innocent  alike;  Herring-Hall-Marvin  Safe  Co.  v.  Hall's  Safe  Co., 
208  U.  S.  557,  52  L.  Ed.  619,  28  Sttp.  Ct.  350,  enjoining  use  of  name 
''Hall"  by  safe  company,  unless  accompanied  by  information  that  it 
is  not  original  Hall's  Safe  and  Lock  Company  or  its  successor;  Knabc 
Bros.  Co.  V.  American  Piano  Co.,  229  Fed.  30,  146  C.  C.  A.  332,  holding: 
grandsons  of  original  Knabe  could  not  be  enjoined  from  using  their 
name  ''Knabe,"  but  must  make  it  clearly  appear  that  their  business 
is  not  successor  to  that  of  original  manufacturers ;  Chickering  v.  Chick- 
ering  &  Sons,  215  Fed.  496,  131  C.  C.  A.  538,  holding  successors  to 
original  Chickering  have  sole  right  to  use  of  word  "Chickering"  as 
'trade  name  and  enjoining  grandsons  of  brother  of  original  Chickering 
from  advertising  that  their  pianos  are  only  Chickerings;  Stix  etc.  Dry 
Goods  Co.  V.  American  Piano  Co.,  211  Fed.  274,  276,  278,  127  C.  C.  A. 
639,  grandsons  of  orig^inal  Knabe  organizing  new  corporation  under 
name  "Knabe  Bros.  Company,"  and  continuing  manufacture  of  pianos 
cannot  be  enjoined  from  representing  that  pianos  have  qualities  of 
original  Knabes;  Williams  Soap  Co.  v.  J.  B.  Williams  Soap  Co.,  193 
Fed.  386,  113  C.  C.  A.  310,  owners  of  soap  business  established  in 
1845  are  entitled  to  injunction  to  restrain  use  of  word  "Williams"  in 
corporate  name  or  for  brands  of  soap  without  distinguishing  it  from 
complainant's  name  and  product;  Wolf  Bros,  ft  Co.  v.  Hamilton-Brown 
Shoe  Co.,  192  Fed.  932,  holding  sale  of  shoes  known  as  "American 
Lady"  was  not  unfair  competition  against  brand  known  as  "American 
Girl,"  where  manufacturer's  name  was  plainly  marked  on  carton  con- 
taining each  pair  of  shoes  sold;  National  Distilling  Co.  v.  Century 
Liquor  etc.  Co.,  183  Fed.  209,  210,  105  C.  C.  A.  638,  member  of  part- 
nership dealing  in  bottled  whisky  and  using  as  trademark  label  contain- 
ing surname  of  partners,  eannot  confer  right  to  use  such  label  on 
corporation  of  which  he  is  officer,  but  having  no  connection  with  part- 
nership, as  against  dealer  having  used  same  name  as  brand  and  trade- 
mark for  whisky  for  many  years;  Wolf  Bros.  &  Co.  v.  Hamilton-Brown 
Shoe  Co.,  165  Fed.  418,  91  C.  C.  A.  363,  enjoining,,  as  unfair  com- 
petition, use  of  name  "The  American  Lady"  for  shoes  with  picture  of 
woman,  without  olearly  indicating  that  shoes  are  not  made  by  mann- 
faottirer  of  shoes  called  "The  American  Girl";  Rogers  v.  International 
Silver  Co.,  34  App.  D.  C.  412,  holding  name  "Rogers"  cannot  be  appro- 
priated exclusively  as  trademark  and  sustaining  opposition  to  regis- 
tration of  trademark  in  such  name;  Aetna  Mill  A  Elevator  Co.  v. 
Kramei  Milling  Co.,  82  Kan.  691,  28  L.  B.  A.  (N.  S.)  934,  109  Pac.  696, 
refusing  to  enjoin  person  from  using  his  own  name  as  part  of  cor- 
porate name,  although  such  name  is  trademark  of  complainant,  but 
holding  use  of  name  must  not  be  in  manner  to  deceive  public ;  Sanf ord- 
Day  Iron  Works  v.  Enterprise  Foundry  &  Machine  Works,  130  Tenn. 
683,  172  S.  W.  540,  manufacturer  of  car  wheels  having  right  to  desig- 
nate them  as  "Whitney"  wheels^  is  entifled  to  injunction  to  restrain 
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rival  manufacturer  employing  Asa  W.  Whitney,  relative  of  mannfac- 
tiirerS;  from  designating  wheels  aa  ''Whitney  wheels"  or  ''Aaa  W. 
Whitney  wheels." 

Use  of  personal  or  corporated  trade  name  as  unfair  competition. 
Note,  16  AxoL  Oas.  597. 

Limitation  of   right  to  use  own    name  as  trade   name.    Note^  28 
L.  B.  A.  (N.  S.)  936,  937. 

Use  of  another's  trademark  or  insignia  for  advertising  purposes 
as  infringement  or  unfair  comx>etition.    Note,  L.  R.  A.  1916B, 
.  892. 

208  XT.  8.  274-309,  52  I^  Ed.  488,  28  Sup.  Ot.  301,  LOEWE  ▼.  lAWLOB. 

Anti-tmst  Act  of  1890  prohibits  any  combination  whatever  to  secure 
action  essentially  obstmcting  interstate  commerce,  or  liberty  of  trader  to 
engage  in  business. 

Approved  in  O'Halloran  v.  American  Sea  Green  Slate  Co.,  207  Fed. 
189,  191,  combination  of  independent  producers  of  ''Sea  Green"  slate 
to  control  production,  prices,  and  persons  to  whom  sales  are  to  be  made, 
is  violation  of  Federal  anti-trust  law;  Hitchman  Coal  etc.  Co.  v. 
Mitchell,  202  Fed.  566,  agreement  of  labor  organization  with  operators 
of  mines  in  other  States,  who  are  competitors  of  mine  owner  in  West 
Virginia  emplojring  nonunion  labor,  by  which  they  undertook  to  union- 
ize West  Virginia  mine,  is  violation  of  Federal  Anti-trust  Act;  Loverin 
&  Browne  Co.  v.  Travis,  135  Wis.  331,  115  N.  W.  832,  allowing  recovery 
in  action  on  guaranty  of  credit  of  agent  soliciting^  orders  in  Interstate 
commerce,  by  foreign  corporation  not  having  complied  with  statute  of 
1898;  dissenting  opinion  in  Standard  Oil  Co.  v.  United  States,  221 
U.  S.  95,  Ann.  Oaa.  1912D,  734,  84  L.  B.  A.  (N.  S.)  834,  55  L.  Ed.  659, 
31  Sup.  Ct.  502,  majority  applying  rule  of  reason  and  holding  combina- 
tion in  interstate  trade  of  petroleum  is  violation  of  Anti-trust  Act  of 
1890. 

Distinguished  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  69, 
Ann.  Oaa.  1912D,  734,  34  L.  E.  A.  (N.  S.)  884,  55  L.  Ed.  648,  31  Sup. 
Ct.  502,  holding  combination  in  interstate  trade  of  petroleum  is  unrea- 
sonable, and  violation  of  Anti-trust  Act  of  1890. 

What  are  ill^al    combinations  within    Sherman   Anti-trust  Act. 
Note,  Ann.  Gas.  1912D,  765. 

Only  when  several  acts  are  bound  together  as  parts  of  single  plan  will 
an  intent  be  raised  to  the  dignity  of  an  attempt. 

Approved  in  Nash  v.  United  States,  229  U.  S.  378,  57  L.  Ed.  1236, 
33'  Sup.  Ct.  780,  holding  unlawful  intent  m$ty  be  sufficient  to  convert 
acts  which  on  their  face  appear  to  be  ordinary  acts  of  competition  or 
small  dishonesties  of  trade  into  restraint  of  trade  in  violation  of  Sher- 
man Act. 
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Ooabinatftoii  may  be  In  restraint  of  interstate  trade  in  violation  of 
Federal  Anti-trust  Act,  although  all  persons  in  combination  are  not  en- 
gaged in  interstate  trade  and  some  of  means  employed  are  acts  within 
State. 

Approved  in  Nash  v.  United  States,  229  U.  S.  379,  67  L.  Ed.  1236,  33 
Sap.  Ct.  780,  indictment  under  Sherman  Anti-trust  Act  need  not  all^e 
nor  prove  that  all  conspirators  are  traders;  United  States  v.  Reading 
Co.,  226  U.  S.  368,  57  L.  Ed.  268,  33  Sup.  Ct.  90,  holding  series  of  iden- 
tical contracts  between  interstate  carriers  and  majority  of  independent 
coal  operators  to  market  all  coal  of  latter  at  agreed  percentage  of  tide- 
water price 'were  parts  of  concerted  scheme  to  control  sale  of  inde- 
pendent output  and  constituted  illegal  restraint  of  interstate  commerce; 
Continental  Wall  Paper  Co.  v.  Louis  Yoight  &  Sons  Co.,  212  U.  S.  266, 
63  L.  Ed.  607,  29  Sup.  Ct.  280,  combination  of  wallpaper  manufacturers 
in  different  States  to  sell  only  to  persons  entering  into  agreement 
restricting  sales  is  violation  of  Sherman  Anti-trust  Act;  Hood  Rubber 
Co.  v.  United  States  Rubber  Co.,  229  Fed.  587,  fact  that  plaintiff  manu- 
facturing rubber  footwear  in  State  purchased  lasts  for  its  own  use, 
and  not  for  resale,  did  not  deprive  restraint  of  trade  by  last  manu- 
facturers of  interstate  character;  Marienelli  v.  United  Booking  Offices, 
227  Fed.  169,  combination  between  vaudeville  theaters  and  their  booking 
agents  to  keep  all  first-class  performers  and  refusing  to  allow  per- 
formers to  act  if  they  act  in  other  theaters,  and  refusing  to  allow 
theaters  to  have  their  performers  if  they  employ  other  performers,  is 
void  under  Federal  Anti-trust  Act;  People's  Tobacco  Co.  v.  American 
Tobacco  Co.,  170  Fed.  408,  95  C.  C.  A.  566,  petition  to  recover  three- 
fold damages  for  injury  to  business  under  Sherman  Anti-trust  Act, 
alleging  that  plaintiff  is  manufacturer  of  tobacco  for  sale  in  inter- 
state commerce,  and  that  defendants  controlled  competing  corporations, 
compelled  it  to  pay  more  than  normal  price  for  leaf  tobacco,  and  forced 
it  to  adopt  expensive  methods  to  sell  its  products,  states  cause  of 
action;  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  953,  Employers'  Lia- 
bility Act  of  1908  is  valid  exercise  of  power  of  Congress  to  control 
interstate  commerce;  Pennsylvania  Sugar  Refining  Co.  v.  American 
Sugar  Refining  Co.,  166  Fed.  258,  259,  92  C.  C.  A.  318,  holding  con- 
spiracy operated  not  alone  upon  manufacture  of  sugar  within  State, 
but  upon  interstate  commerce  in  transportation  and  delivery  of  raw 
material  and  manufactured  product,  and  was  violation  of  Federal  anti- 
trust law;  Monarch  Tobacco  Works  v.  American  Tobacco  Co.,  165  Fed. 
779,  780,  conspiracy  to  monopolize  interstate  conmierce  carried  into 
effect  by  series  of  acts,  each  of  which  is  unobjectionable,  where  direct 
result  of  all  is  combination  in  restraint  of  interstate  trade,  is  violation 
of  Fedefal  anti-trust  law;  United  States  v.  American  Tobacco  Co., 
164  Fed.  703,  706,  707,  708,  716,  consolidation  into  one  corporation  of 
large  number  of  corporations  engaged  in  different  branches  of  tobacco 
industry,  giving  such  corporation  control  of  seventy-five  per  cent  of 


208  D.  S.  274-309       NOTES  ON  U.  S.  REPORTS.  1172 

manufactured  tobacco  business  of  United  States,  is  Elation  of  Sher- 
man Anti-trust  Act;  State  v.  Standard  Oil  Co.,  218  Mo.  418,  116  S.  W. 
1032,  agreement  between  two  foreign  corporations  to  divide  State  into 
two  districts  and  not  to  sell  in  each  other's  territory,  and  taking  over 
of  their  sharpest  competitor  in  State  by  foreign  corporation  controlling 
these  two  corporations,  constitutes  illegal  combination  in  restraint  of 
trade;  Howell  v.  State,  83  Neb.  465, 120  N.  W.  142,  indictment  charging 
violation  of  State  Anti-trust  Act  of  1907  must  allege  that  acts  com- 
plained of  were  in  restraint  of  trade  within  State;  State  v.  Cbyle,  8 
Okl.  Cr.  701,  702,  130  Pac.  322,  323,  holding  indictment  charging  con- 
spiracy to  restrain  trade  by  monopolizing  cotton  market  is  sufficient; 
dissenting  opinion  in  United  States  v.  Reading  Co.,  183  Fed.  471,  major- 
ity holding  contract  by  which  purchasing  company  secures  entire  out- 
put of  sellers'  anthracite  coal  mines,  was  not  conspiracy  in  violation 
of  Federal  anti-trust  law. 

Explained  in  dissenting  opinion  in  United  States  v.  American  Tobacco 
Co.,  164  Fed.  725,  726,  727,  majority  holding  consolidation  into  one  cor- 
poration of  large  number  of  corporations  engaged  in  different  branches 
of  tobacco  industry,  giving  such  corporation  control  of  seventy-five 
per  cent  of  manufactured  tobacco  business  of  United  States,  is  viola- 
tion of  Sherman  Anti-trust  Act. 

Distinguished  in  Patterson  v.  United  States,  222  Fed.  619, 138  C.  C.  A. 
123,  making  of  single  sale  or  great  number  of  sales  by  one  competitor 
by  use  of  wrongful  means  which,  but  for  use  of  such  means,  another 
competitor  might  have  made,  is  not  monopolizing  interstate  trade  with- 
in meaning  of  second  section  of  Anti-trust  Act  of  1890 ;  Corey  v.  Inde- 
pendent Ice  Co.,  207  Fed.  463,  holding  general  allegations  that  ice 
company  entered  into  combination  in  restraint  of  interstate  commerce 
in  violation  of  Anti-trust  Act  of  1890,  are  insufficient;  United  States 
V.  Patten,  187  Fed.  669,  670,  671,  holding  comer  in  cotton  does  not 
directly  affect  interstate  commerce  and  is  not  violation  of  Federal  anti- 
trust law;  Arkansas  Brokerage  Co.  v.  Dunn,  173  Fed.  901,  35  L.  R.  A. 
(N.  8.)  464,  97  C.  C.  A.  454,  organization  of  brokerage  company  by 
mercantile  jobbers  of  same  city,  and  purchase  through  such  company 
of  merchandise  needed  from  manufacturers  of  other  States,  is  not  com- 
bination in  violation  of  Federal  Anti-trust  Act;  Oregon  etc.  Navigation 
Co.  V.  Campbell,  173  Fed.  988,  Railroad  Commission  Act  of  Oregon  of 
1907,  by  its  terms  limited  to  intrastate  commerce,  is  not  rendered 
void  as  regulation  of  interstate  commerce  by  fact  that  it  may  incident- 
ally affect  movement  or  rates  of  interstate  shipments;  Bigelow  v. 
Calumet  etc.  Min.  Co.,  167  Fed.  724,  725,  726,  731,  733,  738,  94  C.  C.  A^ 
13,  Michigan  mining  corporation  engaged  in  mining  and  refining  copper 
wholly  within  State  by  securing  voting  control  of  stock  of  similar  cor- 
poration operating  adjoining  mine,  which  does  not  directly  affect  inter- 
state commerce,  does  not  violate  Sherman  anti-trust  law. 
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Combination  of  labor  organisations  to  destroy  interstate  traffic  in  bats 
by  means  of  boycott,  is  violation  of  Federal  Anti-tmst  Act  of  1890. 

Approved  in  Lawlor  v.  Loewe,  235  U.  S.  533,  534,  59  L.  Ed.  S49, 
35  Sup.  Ct.  170,  action  of  unions  in  circulating  ''we  don't  patronize" 
and  ''unfair  dealer"  lists,  in  declaring  boyco'tts,  and  strikes  in  order 
to  destroy  business  of  hatter  employing  nonunion  labor,  is  combination 
in  restraint  of  interstate  trade  in  violation  of  Sherman  Anti-tmst  Act 
of  1890;  Eastern  States  Retail  Lumber  Dealers'  Assn.  v.  United  States, 
234  U.  S.  607,  610,  6U,  613,  L.  B.  A.  1915A,  788,  58  L.  Ed.  1497,  1498, 
1499,  34  Sup.  Ct.  951,  combination  of  retail  dealers  to  prevent  members 
of  association  from  dealing  with  listed  wholesale  dealers,  is  violation 
of  Sherman  anti-tmst  law  of  1890;  United  States  v.  Patten,  226  U.  S. 
541,  543,  44  L.  R.  A.  (N.  8.)  325,  57  L.  Ed.  34]«  342»  33  Sup.  Ct.  141, 
conspiracy  to  corner  cotton  and  enhance  price  is  violation  of  Sherman 
Anti-trust  Act  of  1890;  Gompers  v.  Buck's  Stove  etc.  Co.,  221  U.  S.  438, 
34  L.  R.  A.  (N.  8.)  874,  55  L.  Ed.  804,  31  Sup.  Ct.  492,  holding  Fed- 
eral .  Anti-trust  Act  applies  to  unlawful  combination  in  restraint  of 
interstate  commerce,  occasioned  by  boycott,  and  made  effective  by  use 
of  circulars,  letters,  and  printed  matter;  United  States  v.  Whiting,  212 
Fed.  472,  indictment  charging  combination  in  restraint  of  interstate 
trade  in  milk  alleging  competition  is  eliminated  as  to  price  of  milk  pur* 
chased  in  Massachusetts  and  in  other  States  for  sale  in  Massachusetts 
is  not  defective  for  failing  to  allege  restraint  of  interstate  trade  be- 
cause it  fails  to  State  proportion  of  milk  purchased  outside  of  State; 
Irving  v.  Neal,  209  Fed.  476,  combination  between  local  unions  of  car- 
penters and  joiners  pledging  members  to  refuse  to  work  on  job  where 
trim  or  finish  made  in  nonunion  shop  is  used^  affecting  interstate  com- 
merce, is  violation  of  Federal  Anti-trust  Act ;  United  States  v.  Southern 
Wholesale  Grocers'  Assn.,  207  Fed.  441,  decree  enjoining  association 
of  wholesale  j?rocers  from  hindering  sales  by  manufacturers  to  other 
persons  in  violation  of  Federal  anti-trust  law,  is  violated  by  continuing 
to  send  "Green  Book"  containing  lists  of  exclusive  wholesale  grocers 
as  means  of  compelling  sales  to  these  grocers  only;  United  States  v. 
Lake  Shore  etc.  Ry.  Co.,  203  Fed.  309,  holding  contract  between  com- 
petitive coal  carrying  railroads  placing  railroads  and  mining  interests 
under  single  controlling  power  is  void  as  violation  of  Federal  Anti- 
trust Act  of  1890;  Buckeye  Powder  Co.  v.  E.  I.  Du  Pont  De  Nemours 
Powder  Co.,  196  Fed.  521,  525,  holding  declaration  in  action  to  recover 
damages  under  Federal  anti-trust  law  is  not  subject  to  motion  to  strike 
for  uncertainty  and  indefiniteness,  but  expunging  irrelevant  parts; 
Strout  V.  United  Shoe  Mach.  Co.,  195  Fed.  317,  remedy  given  by  Sher- 
man Anti-tmst  Act  of  1890  authorizing  recovery  of  threefold  damages 
by  person  injured  by  violation  of  act  is  civil  remedy,  and  trustee  ap- 
pointed in  proceedings  for  dissolution  of  corporation  may  bring  action 
for  such  damages;  Steers  v.  United  States,  192  Fed.  6,  112  C.  C.  A. 
423,  holding  indictment  for  conspiracy  to  restrain  interstate  trade  in 
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violation  of  Anti-trust  Act  of  1890  sufficient,  and  affirming  conviction; 
Tunstall  v.  Stearns  Coal  Co.,  192  Fed.  812,  113  C.  C.  A.  132,  enjoininj,' 
members  of  labor  organization  from  promoting  strike  to  destroy  com- 
plainant's business  by  payment  of  bonuses  to  induce  workmen  to  leave 
his  employment;  Loewe'^v.  California  State  Federation  of  Labor,  189 
Fed.  715,  granting  perpetual  injunction  to  restrain  conspiracy  to  destroy 
trade  by  means  of  boycott;  United  States  v.  Swift,  188  Fed.  94,  96, 
holding  indictment  charging  combination  between  representatives  of 
three  different  packing-houses  in  violation  of  Federal  Anti-trust  Act 
sufficient;  Lawlor  v.  Loewe,  187  Fed.  624,  109  C.  C.  A.  288,  reversing 
judgment  for  treble  damages  in  action  by  manufacturer  doing  interstate 
business  against  members  of  labor  organization  to  charge  them  with 
liability  under  Federal  Anti-trust  Act  for  injuring  his  business  by 
threats  and  boycotts;  United  States  v.  Reading  Co.,  183  Fed.  456,  hold- 
ing contract  of  purchasing  company  with  selling  producers  of  anthra- 
cite coal  to  purchase  entire  output  of  seller's  mines  was  not  conspiracy 
to  monopolize  price  of  coal  in  interstate  commerce  in  violation  of  JPed- 
eral  anti-trust  law ;  Ware-Kramer  Tobacco  Co.  v.  American  Tobacco  Co., 
180  Fed.  165,  overruling  demurrer  to  amended  complaint  for  damages 
for  injury  to  business  resulting  from  violation  of  Federal  anti-trust  law ; 
Ware-Kramer  Tobacco  Co.  v,  American  Tobacco  Co.,  178  Fed.  118,  124, 
sustaining  demurrer  to  complaint  in  action  for  damages  resulting  to  com- 
plainants'  property  aiid  business  from  violation  of  Federal  Anti-trust 
Act,  where  second  cause  of  action  is  joined  requiring  suit  to  be  brought 
in  district  of  which  defendant  is  inhabitant;  Iron  Holders'  Union  v. 
AlUs-Chalmers  Co.,  166  Fed.  51,  20  L.  R.  A.  (N.  S.)  315,  91  C.  C.  A.  631, 
holding  evidence  does  not  sustain  decree  as  to  illegal  boycott  by  strikin^^ 
employees  and  modifying  injunction;  American  Federation  of  Labor  v. 
Buck's  Stove  etc.  Co.,  33  App.  D.  C.  107,  32  L.  R.  A.  (N.  S.)  748, 
enjoining  boycott  of  manufacturer  by  printing  his  name  in  unfair  list 
of  official  organ  of  labor  federation;  State  v.  Duluth  Board  of  Trade, 
107  Minn.  532,  23  L.  R.  A.  (N.  S.)  1260,  121  N.  W.  405,  rule  26  of 
Duluth  board  of  trade  requiring  members  to  charge  uniform  rate  of 
commission  for  selling  grain  for  nonmembers  is  not  violation  of  State 
anti-trust  law;  Branson  v.  Industrial  Workers  of  the  World,  30  Nev. 
294,  95  Pac.  360,  holding  boycott  to  injure  another's  business  by  caus- 
ing employees  to  leave  his  service  through  intimidation  is  indictable 
conspiracy. 

Distinguished  in  Pennsylvania  Sugar  Refining  Co.  v.  American  Sugar 
Refining  Co.,  160  Fed.  145,  purchase  of  controlling  interest  in  stock 
of  sugar  refining  corporation  to  prevent  competition  with  purchaser  is 
not  combination  in  restraint  of  interstate  trade  in  violation  of  Fedci*al 
Anti-trust  Act,  as  manufacture  of  sugar  is  not  trade  or  commerce 
and  only  incidentally  affects  it;  American  Union  Coal  Co.  v.  Penn- 
sylvania R.  Co.,  159  Fed.  280,  complaint  alleging  discrimination  in  rates 
by  device  to  transport  competitiors'  products  at  lower  rates  states  cause 
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of  action  for  violation  of  Interstate  Commerce  Act  of  1887  and  is  not 
demurrable  althongli  it  insufficiently  attempts  to  allege  combination 
tp  restrain  trade  and  to  recover  treble  damages  for  violation  of  Sher- 
man Anti-trust  Act  of  1890;  Rohlf  v.  Kasemeier,  140  Iowa,  189,  1S2 
Am.  St.  Bep.  261, 17  Aim,  OaA  760,  23  L.  B.  A.  (N.  S.)  1284, 118  N.  W. 
279,  State  anti-trust  statute  does  not  prohibit  physicians  from  form- 
ing association  and  agreeing  upon  schedule  of  prices. 

Boycotting.    Note,  13  Ann.  Oaa.  87. 

L^ality  of  ''secondary  boycott"  by  labor  union.  Note,  16  L.  R.  A. 
(N.  S.)  97. 

Liability  of  labor  union  for  boycott.    Note,  1  B.  R.  0.  281. 

Combination  to  control  price  of  personal  service  as  violation  per 
se  of  anti-monopoly  statute.    Note,  28  L.  R.  A.  (N.  S.)  1263. 

Right  of  injured  person  not  party  to  agreement  to  assail  validity 
as  tending  to  monopoly.    Note,  26  L.  B.  A.  (N.  S.)  153. 

Miscellaneous.  Cited  in  United  States  v.  American  Naval  Stores  Co., 
186  Fed.  593;  penal  provisions  of  Sherman  Anti-trust  Act  of  1890  mak- 
ing it  misdemeanor  to  engage  in  combination  or  conspiracy  in  restraint 
of  interstate  commerce  are  valid;  Hoban  v.  Dempsey,  217  Mass.  171, 
Ann.  Ca«.  19150,  810,  L.  B.  A.  1915A,  1217,  104  N.  E.  719,  where  hear- 
ing in  trial  court  did  not  -pifbeeed  upon  theory  of  violation  of  Sherman 
anti-trust  law  that  issue  cannot  be  tried  upon  appeal. 

208  IT.  S.  309-316,  52  L.  Ed.  606,  28  Sup.  Ot.  412,  LEWIS  V.  HEBBERA. 

Construction  of  territorial  statute  by  local  court  that  unacknowledged 
deed  is  ineffectoal  to  convey  title  as  against  prior  creditor  will  be  followed 
by  Federal  court. 

Approved  in  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S.  579,  58  L.  Ed.  380,  . 
34  Sup.  Ct.  179,  following  construction  of  local  statutes  by  territorial 
court  and  holding  action  for  death  under  Statutes  of  Arizona  of  1901, 
pars.  2764-2766,  was  for  benefit  of  estate  and  it  was  not  necessary 
to  prove  existence  of  beneficiaries  or  amount  of  damages  sustained  by 
them;  Storm  v.  Arizona,  170  Fed.  427,  95  C.  C.  A.  593,  where  evidence 
in  support  of  plea  of  former  acquittal  is  wholly  documentary  and 
insufficient  to  sustain  plea,  refusal  of  court  to  submit  issue  to  jury  is 
without  prejudice  and  not  ground  for  reversal  under  Penal  Code  of 
Arizona,  1901,  §  1174;  In  re  Delehanty's  Estate,  11  Ariz.  370,  21  Ann. 
Oas.  1038,  17  L.  R.  A-  (N.  S.)  173,  95  Pac.  Ill,  under  Rev.  Stats.  1901, 
par.  1904,  authorizing  probate  court  to  assign  shares  of  real  estate  to 
heirs  or  to  persons  to  whom  they  have  conveyed,  probate  court  has  no 
power  to  assign  share  of  bankrupt  heir  to  foreign  assignees  in  bank- 
ruptcy not  having  valid  conveyance  sufficient  to  pass  title  to  land  in 
Arizona. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 

followed  in  actions  originating  in,  or  removed  to^  Federal  courts. 

Note,  40  L.  R.  A.  (N.  S.)  415.  *  . 
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208  17.  a.   316-821,  52   L.  Ed.  508,  28    Sl^.    Ot  414,    CUSVEIiAKD  TER- 
MDHAJm  ft  V.  S.  B.  CO.  V.  CLEVEIiAND  S.  8.  CO. 

Admiralty  court  has  no  jurisdiction  of  damage  by  yeaael  to  atruetttrea 
connected  with  commerce  on  land  and  not  aids  to  navigation. 

Approved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  60,  51 
L.  R.  A.  (N.  S.)  1157,  58  L.  Ed.  1212,  34  Sup.  Ct  733,  holding  admiralty 
court  has  jurisdiction  of  suit  in  personam  by  employee  of  stevedore  to  re- 
cover for  injuries  resulting  from  employer's  negligence  while  employee 
was  engaged  in  loading  vessel  lying  at  dock  in  navigable  waters;  Sim- 
mons V.  The  Steamship  Jefferson,  215  U.  S.  138,  17  Ann.  Cas.  907, 
54  L.  Ed.  129,  30  Sup.  Ct.  54,  admiralty  court  has  jurisdiction  of  case 
for  salvage  services  rendered  to  vessel  in  dry  dock  in  peril  from  fire 
on  land;  Duluth  etc.  Bridge  Co.  v.  Steamer  Troy,  208  U.  S.  323,  52 
L.  Ed.  514,  28  Sup.  Ct.  416,  holding  admiralty  does  not  have  juris- 
diction of  claim  for  damages  by  vessel  to  bridge  in  navigable  waters, 
where  bridge  was  constructed  for  purposes  of  land  travel;  Martin  v. 
West,  222  U.  S.  197,  36  L.  R.  A.  (N.  S.)  592,  56  L.  Ed.  162,  32  Sup.  Ct. 
42,  where  vessel  collides  with  bridge  used  as  aid  to  commerce  on  land, 
tort  is  nonmaritime,  and  remedy  may  be  pursued  in  State  court,  although 
statute  gives  lien  on  vessel;  Swayne  &  Ho3rt  v.  Barsch,  226  Fed.  588, 
action  for  injury  occurring  on  dock  to  person  discharging  vessel  is 
not  within  admiralty  jurisdiction,  and  Oregon  employers'  liability  law 
is  applicable;  Postal  Telegraph  Cable  Co.  v.  P.  Sanford  Ross,  221  Fed. 
107,  109,  suit  against  vessel  for  injury  to  submarine  cable  is  within 
admiralty  jurisdiction;  The  San  Christobal,  215  Fed.  616,  suit  for  sal- 
vage service  to  floating  dry  dock  permanently  moored  is  not  within 
admiralty  jurisdiction;  Imbrovek  v.  Hambui^- American  Steam  Packet 
Co.,  190  Fed.  233,  admiralty  has  jurisdiction  of  action  against  steve- 
dore by  employee-  for  injuries  received  while  loading  vessel  at  dock 
through  negligence  of  stevedore;  The  Raithmoor,  186  Fed.  851,  deny- 
ing recovery  in  admiralty  against  steamship  colliding  with  piers  of  un- 
completed beacon  in  navigable  waters,  but  allowing  recovery  for  injury 
to  scow  carrying  pile-driver;  Bouker  Contracting  Co.  v.  Proceeds  of 
Sale  of  Dredging  Mach.,  16iB  Fed.  433,  hired  scow  on  which  dredge  used 
in  filling  in  space  behind  private  bulkhead  is  mounted,  is  not  employed 
in  maritime  service,  and  owner  has  no  lien  upon  dredge  or  its  proceeds 
for  hire;  United  States  v.  Giordani,  163  Fed.  777,  Rev.  Stats.,  §  4476, 
making  it  misdemeanor  to  pack  or  ship  or  attempt  to  ship  on  vessels, 
<runpowder  or  other  dangerous  substances,  unless  marked  as  required, 
applies  to  foreign  private  steam  vessels  carrying  passengers  from  ports 
of  United  States  to  other  places  or  countries;  The  Poughkeepsie,  162 
Fed.  496,  suit  to  recover  for  injuries  by  vessel  to  surface  part  of 
borings  to  locate  aqueduct  under  bed  of  river  is  not  maritime,  and  is 
not  within  admiralty  jurisdiction;  West  v.  Martin,  51  Wash.  86,  21 
L.  R.  A.  (N.  S.)  824,  97  Pac.  1102^  denying  admiralty  jurisdiction  to 
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recover  damages  to  bridge  resulting  from  vessel  running  into  it;  The 
Teddy,  226  Fed.  500,  arguendo. 

Distinguished  in  Latta  &  Terry  Construction  Co.  v.  Raithmoor,  241 
U.  S.  175,  60  L.  Ed.  940,  36  Sup.  Ct.  514,  admiralty  has  jurisdiction 
of  libel  in  rem  against  vessel  for  damages  caused  by  collision  with  un- 
completed beacon  in  navigable  waters  to  be  used  as  aid  to  navigation. 

Jurisdiction  of  action  growing  out  of  collision  of  vessel  with  bridge. 
Note,  21  L.  R.  A.  (N.  S.)  325. 

208  tr.  8.  821-823,  62  L.  Ed.  512,  28  Sup.  Ot.  410,  DTTLUTH  h  8XTPEBI0B 
BBIDaE  OO.  ▼.  STEAMER  '^TBOT." 

Admiralty  court  ha«  no  jurisdiction  of  damage  by  vessel  to  structure 
connected  with  commerce  on  land  and  not  aid  to  navigation. 

Approved  in  Jlichardson  v.  Harmon,  222  U.  S.  101,  56  L.  Ed.  112, 
32  Sup.  Ct.  27,  owners  of  vessel  colliding  with  structure  on  land  may 
limit  liability  for  damages  done  to  their  interest  in  vessel,  although 
collision  may  not  be  maritime  tort,  and  District  Court  has  jurisdiction 
of  petition  to  that  effect;  Martin  v.  West,  222  U.  S.  197,  86  L.  R.  A. 
(N.  S.)  592,  56  If.  Ed.  162,  32  Sup.  Ct.  42,  where  vessel  collides  witli 
bridge  used  a6  aid  to  commerce  on  land,  tort  is  nonniaritime,  and  rem- 
edy may  be  pursued  in  State  court,  although  statute  gives  lien  on 
vessel;  Simmons  v.  The  Steamship  Jefferson,  215  U.  S.  138,  17  Ann. 
Gas.  907,  54  L.  Ed.  129,  30  Sup.  Ct.  54,  claim  for  salvage  service  ren- 
dered to  vessel  in  danger  of  destruction  by  fire  while  undergoing  repairs 
at  drydock  is  within  admiralty  jurisdiction;  In  re  Sanford  Ross,  196 
Fed.  925,  barge  with  pile-driver  mounted  thereon  and  moved  from 
place  to  place  by  tugs, 'working  in  tide-water  stream  at  time  of  injury 
to  employee  is  ''vessel"  subject  to  admiralty  jurisdiction,  and  within 
sections  4283,  4289,  giving  right  to  limitation  of  liability;  The  Raith- 
moor,  186  Fed.  861,  denying  recovery  in  admiralty  against  steamship 
colliding  with  concrete  piles  for  support  of  uncompleted  beacon  in  navi- 
gable waters,  but  allowing  recovery  for  injury  to  scow  carrying  pile- 
driver;  The  Poughkeepsie,  162  Fed.  495,  suit  to  recover  for  injury  by 
vessel  to  surface  part  of  borings  to  locate  aqueduct  under  bed  of  river 
is  not  maritime,  and  is  not  within  admiralty  jurisdiction;  West  v. 
Martin,  51  Wash.  86,  21  L.  R.  A.  (N.  S.)  824,  97  Pac.  1102,  denying 
admiralty  jurisdiction  of  action  to  recover  damages  to  bridge  resulting 
from  vessel  running  into  it;  The  Teddy,  226  Fed.  500,  arguendo. 

Distinguished  in  Latta  &  Terry  Construction  Co.  v.  Raithmoor,  241 
U.  S.  175,  60  If.  Ed.  940,  36  Sup.  Ct.  514,  admiralty  has  jurisdiction  of 
libel  in  rem  against  vessel  for  damages  caused  by  collision  with  uncom- 
pleted beacon  in  navigable  waters  to  be  used  as  aid  to  navigation. 

Jurisdiction  of  action  growing  out  of  colliaion  of  vessel  with  bridge. 
Note,  21  L.  R.  A.  (N.  8.)  826. 
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208  U.  8.  32i-332,  68  Za.  Ed.  514,  28  Sap.  Ot.  419,  ABMSTBONO  T.  FER- 
NANDEZ. 

m 

Bankruptcy  court  may.  In  its  discretion,  permit  amendment  of  defec- 
tive yertflcation  of  involuntary  petition. 

Approved  in  International  Silver  Co.  v.  New  York  Jewelry  Co.,  233 
Fed.  948,  147  C.  C.  A.  619,  involuntary  petition  in  bankruptcy  filed 
within  four  months  of  act  of  bankruptcy  alleging  preferential  transfer 
in  language  of  statute  and  omitting  only  information  necessary  for 
bankrupt  to  meet  charge  may  be  amended  with  consent  of  bankrupt, 
notwithstanding  adjudication  on  voluntary  petition  and  lapse  of  more 
than  four  months  since  transfer;  In  re  Richardson,  192  Fed.  52, 
bankruptcy  court  may  in  its  discretion  allow  amendment  of  involuntary 
petition  in  bankruptcy  against  partnership  and  its  two  members  charged 
with  making  general  assignments,  where  it  appears  there  was  no  part- 
nership and  assignment  was  by  individual. 

Qualified  in  Tefft  etc.  Co.  v.  Munsuri,  222  U.  S.  119,  56  L.  Ed.  120, 
32  Sup.  Ct.  67,  dismissing  for  want  of  jurisdiction,  appeal  from  order 
disallowing  claim  made  by  District  Court  of  Porto  Rico  sitting  as 
bankruptcy  court. 

Objection  of  want  of  evidence  or  findings  reopectlng  acta  of  bank- 
ruptcy is  not  available  on  appeal  to  creditors  contesting  only  on  ground 
of  occupation  of  bankrupt  and  not  objecting  to  findings  for  deficiencies 
in  proof. 

Approved  in  In  re  Disney,  219  Fed.  300,  evidence  requires  finding 
that  bankrupt  firm  and  its  members  operating  canning  factory  and 
canning  produce  partially  raised  on  their  farm,  with  exception  of  one 
member,  were  not  chiefiy  engaged  in  farming,  tend  with  such  exception 
were  subject  to  bankrutpcy  adjudication. 

208  U.  S.  338-340,  62  L  Ed.  617,  28  Sup.  Ot.  417,  UKITHD  STATES  ▼• 
IJIBKEN. 

Question,  of  Jurisdiction  is  sufficiently  certified  without  formal  6ertifl- 
cate,  where  record  shows  only  question  was  one  of  Jurisdiction.    ^ 

Approved  in  Davis  v.  Cleveland  etc.  Ry.  Co.,  217  U.  S.  171,  18  Ann. 
Oaa.  907,  27  L.  R.  A.  (N.  S.)  823,  54  L.  Ed.  717,  30  Sup.  Ct.  463,  where 
record  shows  only  question  decided  was  one  of  jurisdiction,  judgment  of 
Circuit  Court  is  reviewable  by  this  court  under  section  5  of  Act  of  1891, 
even  though  certificate  is  not  in  proper  form;  Simmons  v.  The  Steam- 
ship Jefferson,  216  U.  S.  137,  17  Ann.  Oaa.  907,  54  L.  Ed.  128,  30  Sup. 
Ct.  54,  where  it  appears  on  face  of  record  that  only  question  decided 
was  one  of  jurisdiction,  and  decree  appealed  from  shows  dismissal 
for  want  of  jurisdiction  on  its  face,  question  of  jurisdiction  is  suffi- 
ciently certified  to  sustain  appeal. 

Judgment  of  Federal  District  Oonrt  dismissing  information  for  for- 
feiture for  want  of  lawful  seizure  in  district,  does  not  involve  question  of 


1179  DICK  V.  UNITED  STATES.        208  U.  S.  340-359 

Jtirisdictioxi  of  Federal  court  as  gatit,  and  case  cannot  be  certiiled  directly 
to  Supreme  Court. 

Approved  in  Keatley  v.  Furey,  226  U.  S.  402,  57  L.  Ed.  274,  33  Sup. 
Ct.  121,  decision  of  Federal  court  having  custody  of  assets  of  insolvent 
coi-poration,  dismissing '  intervention  petition  of  receiver  appointed  in 
State  of  corporation's  organization  for  want  of  equity,  does  not  in- 
volve question  of  jurisdiction  of  Federal  court  as  such  so  as  to  warrant 
direct  appeal  to  Supreme  Court;  United  States  v.  Congress  Construc- 
tion Co.,  222  U.  S.  201,  58  L.  Ed.  164,  32  Sup.  Ct.  44,  holding  juris- 
diction of  Circuit  Court  is  in  issue  in  action  on  contractor's  bond  under 
acts  of  1894  and  1905  requiring  such  action  to  be  brought  in  district 
in  which  contract  is  to  be  performed;  Reid  v.  United  States,  211  U.  S. 
537,  53  L.  Ed.  316,  29  Sup.  Ct.'  171,  dismissing  writ  of  error  to  review 
judgment  of  District  Court  sitting  as  Court  of  Claims  in  favor  of 
govciTiment  on  claim  less  than  jurisdictional  amount;  In  re  Garrosi, 
229  Fed.  366,  143  C.  C.  A.  483,  denying  mandamus  to  restrain  District 
Court  from  proceeding  further  in  order  to  save  expense  of  litigation, 
where  proceeding  will  ultimately  ripen  into  judgment  appealable  to  Cir- 
cuit Court  of  Appeals ;  Fidelity  Trust  Co.  v.  Gaskell,  195  Fed.  869,  115 
C.  C.  A.  527,  decision  of  District  Court  exercising  ancillary  jurisdic- 
tion in  bankruptcy  that  it  has  no  jurisdiction  to  determine  whether 
proceeds  of  sale  of  goods  belong  to  bankrupt's  estate  or  to  adverse 
claimants,  is  reviewable  by  Circuit  Court  of  Appeals;  Morrisdale  Coal 
Co.  V.  Pennsylvania  R.  Co.,  183  Fed.  944,  106  C.  C.  A.  269,  dismissal 
of  action  by  Federal  Circuit  Court  for  want  of  jurisdiction  on  motion 
of  defendant,  pending  motion  for  judgment  on  verdict,  is  reviewable 
by  Circuit  Court  of  Appeals  on  writ  of  error. 

Miscellaneous.  Cited  in  Guaranty  Trust  Co.  v.  Metropolitan  Street 
Ry.  Co.,  215  U.  S.  587,  54  L.  Ed,  389,  30  Sup.  Ct.  404,  dismissing  for 
want  of  jurisdiction. 

208  17.  8.  340^.359,  52  L.  Ed.  620,  28  8up.  Ot.  399,  BIOK  T.  XTNITED  STATES. 

Congress  may  retain  control  over  lands  to  wblcb  Indian  title  has  been 
extingoished  for  reasonable  period,  although  Indians  are  dtisens  and  land 
within  limits  of  State. 

Distinguished  in  Coyle  v.  Smith,  28  Okl.  166,  113  Pac.  963,  act  pro- 
viding for  permanent  location  of  capital  is  not  rendered  invalid  by 
provision  of  Enabling  Act  requiring  capital  to  be  located  temporarily 
at  Guthrie  and  not  to  be  changed  before  1913,  and  then  only  by  vote 
of  electors;  State  v.  Towessnnte,  89  Wash.  488,  154  Pac.  809,  Yakima 
treaty  ol  1859  securing  to  Indians  exclusive  right  to  take  iish  in 
streams  running  through  or  bordering  on  Indian  reservation  does  not 
authorize  tribal  inhabitant  of  Takima  reservation  to  fish  in  river  out- 
side of  reservation  without  licenaei  contrary  to  State  law. 
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Statvta  of  1892  prohibiting  introduction  of  intoxicating  Uanor  into 
'Indian  conntry"  does  not  indndo  territory  in  which  Indian  title  has  been 
extinguished. 

Approved  in  United  States  v.  Sandoval,  231  U.  S.  47,  58  L.  Ed.  114, 
34  Sup.  Ct.  1,  provision  of  Enabling  Act  of  1910  admitting  New  Mex- 
ico as  State  prohibiting  introduction  of  liquor  into  Indian  countiy  is 
valid  and  extends  to  lands  owned  by  Pueblo  Indians  in  New  Mexico; 
Johnson  v.  Gearlds,  234  U.  S.  439,  445,  58  L.  Ed.  1390,  1393,  34  Sup.  Ct. 
794,  provision  of  Chippewa  Treaty  of  1855,  art.  VII,  prohibiting  sale  of 
liquor  in  ceded  land  until  Congress  should  otherwise  provide,  is  not 
superseded  by  admission  of  Minnesota  as  State  or  later  treaties  of  1865 
and  1867,  and  is  still  in  force  in  city  in  which  there  are  few  Indians  and 
which  is  surrounded  by  unrestricted  territory;  United  States  v.  Myers, 
206  Fed.  391,  394,  124  C.  C.  A.  269,  denying  recovery  of  penalty  for  re- 
turn of  person  to  Indian  country  after  ejectment  therefrom  under  Rev. 
Stats.,  §  2148,  where  land  by  cession  to  United  States,  subject  to  allot- 
ment to  Indians  in  severalty,  had  ceased  to  be  Indian  country;  United 
States  V.  Twelve  Bottles  of  Whisky,  201  Fed.  192,  intoxicating  liquor  in- 
troduced into  town  upon  lands  to  which  Indian  title  has  been  extin- 
guished, although  within  exterior  boundaries  of  Indian  reservation,  is 
not  subject  to  seizure ;  United  States  v.  Sutton,  165  Fed.  256,  257,  indict- 
ment under  act  of  1897  will  not  lie  for  taking  liquor  upon  land  within 
State  allotted  in  severalty  to  Indian  under  act  of  1887;  Stephens  v. 
Nacey,  49  Mont.  243,  141  Pac.  652,  holding  in  election  contest  that  por- 
tion of  Indian  reservation  set  apart  as  town  site  by  act  of  Congress  1908 
is  not  part  of  Indian  reservation  within  meaning  of  Rev.  Codes,  §  499, 
forbidding  establishment  of  election  precincts  within  Indian  reservation; 
Royal  Brewing  Co.  v.  Missouri  etc.  Ry.  Co.,  217  Fed.  149,  arguendo. 

Distinguished  in  Ex  parte  Tilden,  218  Fed.  921,  922,  homicide  com- 
mitted by  Indian  policeman  on  railroad  right  of  way  within  boundaries 
of  Nez  Perce  jeservation  is  not  within  exclusive  jurisdiction  of  Federal 
court;  Evans  v.  Victor,  204  Fed.  365,  366,  369,  371,  122  C.  C.  A.  531, 
holding  lands  within  original  corporate  limits  of  city  of  Muskogee  and 
other  cities  of  Oklahoma  to  which  Indian  title  has  been  extinguished 
are  not  Indian  country,  and  enjoining  unlawful  search  for  intoxicating 
liquors  without  warrant  by  Federal  oflScials;  United  States  v.  San- 
doval, 198  Fed.  655,  556,  provisions  of  New  Mexico  Enabling  Act  of 
1910  prohibiting  introduction  of  liquor  'into  lands  of  Pueblo  Indians 
held  by  unconditional  patents  are  void;  Gearlds  v.  Johnson,  183  Fed. 
613,  614,  615,  624,  holding  Enabling  Act  of  Minnesota  of  1857  repealed 
provision  of  Chippewa  Indian  treaty  of  1855  prohibitins:  introduction  of 
liquor  into  ceded  lands  within  boundaries  of  State;  United  States  v. 
Hall,  171.  Fed.  216,  under  act  of  1887  Indian  allottees  are  citizens  of 
State  and  not  subject  to  prosecution  under  act  of  1897  for  introducing 
liquor  into  Indian  country;  State  v.  Tilden,  27  Idaho,  267,  268,  147 
Pac.  1058,  State  courts  have  jurisdiction  to  try  Indian  policeman  for 
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homicide  committed  on  right  of  way  of  railroad  within  Indian  reserva- 
tion, where  Indian  title  to  right  of  way  has  been  extinguished. 

Validity  and  construction  of  statute  forbidding  sale  of  liquor  to 
Indians.    Xote^  Aim.  Gas.  1912B,  1090. 

Under  agreement  of  1893  with  Nes  Perce  Indians,  United  States  re- 
tained control  orer  lands  ceded  for  piixpoee  of  control  of  liquor  traAc  for 
twenty-five  years. 

Approved  in  United  States  ▼.  Nice,  241  U.  S.  598,  60  U  Ed.  1195,  36 
Sup.  Ct  696,  upholding  act  of  Congress  of  1897  prohibiting  sale  of 
intozieating  liquor  to  Indians  receiving  allotments  under  acts  of  1887 
and  1889;  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  545,  59 
L.  Ed.  711,  35  Sup.  Ct.  291  (affirming  213  Fed.  933,  Ann.  Oaa.  19160, 
470,  131  C.  C.  A.  160),  Oklahoma  Enabling  Act  of  1906  did  not  repeal 
acts  of  1892  and  1897  prohibiting  introduction  of  liquor  into  Indian 
country  either  as  to  interstate  or  intrastate  shipments;  Perrin  v.  United. 
States,  232  U.  S.  485,  58  L.  Ed.  695,  34  Sup.  Ct.  387,  provision  of 
article  XVII  of  agreement  with  Yankton  Sioux  against  sale  of  intox- 
icating liquor  on  lands  ceded  to  United  States  and  prohibition  in  act 
of  1894  ratifying  agreement  are  within  power  of  Congress;  Clairmont 
V.  United  States,  225  U.  S.  559,  56  L.  Ed.  1204,  1205,  32  Sup.  Ct.  787, 
holding  Jndian  title  to  that  part  of  Flathead  reservation  in  Montana 
included  within  railroad  right  of  way  had  been  extinguished  and  is  no 
longer  Indian  country,  and  quashing  indictment  under  act  of  1897  for 
introducing  liquor  into  such  territory;  Ex  parte  Webb,  225  U.  S.  684, 
690,  691,  56  L.  Ed.  1257,  1259,  1260,  32  Sup.  Ct.  769,  Oklahoma  Enab- 
ling Act  did  not  repeal  act  of  1895  in  so  far  as  it  prohibits  introduction 
of  liquor  from  without  State  into  Indian  country,  and  Federal  court 
has  jurisdiction  of  offense  under  such  act;  United  States  v.  Celestine, 
215  U.  8.  287^  54  L.  Ed.  198,  30  Sup.  Ct.  93,  Federal  court  has  juris- 
diction of  crima  committed  by  Indian  against  another  Indian  on  reser- 
vation in  Washington,  notwithstanding  Indians  had  received  allotments 
under  treaties  of  1854  and  1855,  and  are  therefore  by  virtue  of  Act  of 
1887,  §  6,  eitisens  of  United  States ;  United  States  v.  Gardner,  189  Fed. 
694,  Federal  court  has  jurisdiction  of  crime  committed  by  Indian  in 
1909  against  another  Indian  upon  Indian  reservation  prior  to  approval 
by  Secretary  of  Interior  in  1910  of  allotments  of  land  in  fee  simple  to 
Indians  under  act  of  1906;  United  States  v.  Znmwalt,  186  Fed.  597, 
fact  th&t  Nez  Perce  Indian  has  received  patent  to  allotment  giving 
absolute  title  to  land  prior  to  expiration  of  specified  twenty-five  years 
is  no  defense  to  prosecution  under  act  of  1894  for  furnishing  intoxi- 
cating liquor  to  such  Indian;  Rainbow  v.  Young,  161  Fed.  837,  88 
C.  C.  A.  653,  holding  Indian  commissioner  may  exclude  collectors  from 
reservation  on  days  when  payments  are  made  to  Indians,  although  res- 
ci-vation  is  within  State  and  Indians  are  holders  under  trust  patents 
issued  under  act  of  1887  of  allotments  adjacent  to  reservation  and  are 
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Statute  of  1892  iwoUbitUig  Introdactlon  of  intoxicating  Uqiior  into 
'^dian  coontry*'  does  not  indnde  territory  in  wlddi  Indian  title  lias  been 
extlngolahed. 

Approved  in  United  States  v.  Sandoval,  231  U.  S.  47,  58  L.  Ed.  114, 
34  Sup.  Ct.  1,  provision  of  Enabling  Act  of  1910  admitting  New  Mex- 
ico as  State  prohibiting  introduction  of  liquor  into  Indian  country  is 
valid  and  extends  to  lands  owned  by  Pueblo  Indians  in  New  Mexico; 
Johnson  v.  Gearlds,  234  U.  S.  439,  445,  58  K  Ed.  1890,  1393,  34  Sup.  Ct. 
794,  provision  of  Chippewa  Treaty  of  1855,  art.  "VTI,  prohibiting  sale  of 
liquor  in  ceded  land  until  Congress  should  otherwise  provide,  is  not 
superseded  by  admission  of  Minnesota  as  State  or  later  treaties  of  1865 
and  1867,  and  is  still  in  force  in  city  in  which  there  are  few  Indians  and 
which  is  surrounded  by  unrestricted  territory;  United  States  v.  Myers, 
206  Fed.  391,  394,  124  C.  C.  A.  269,  denying  recovery  of  penalty  for  re- 
turn of  person  to  Indian  country  after  ejectment  therefrom  under  Rev. 
Stats.,  §  2148,  where  land  by  cession  to  United  States,  subject  to  allot- 
ment to  Indians  in  severalty,  had  ceased  to  be  Indian  country;  United 
States  V.  Twelve  Bottles  of  Whisky,  201  Fed.  192,  intoxicating  liquor  in- 
troduced into  town  upon  lands  to  which  Indian  title  has  been  extin- 
guished, although  within  exterior  boundaries  of  Indian  reservation,  is 
not  subject  to  seizure ;  United  States  v.  Sutton,  165  Fed.  256,  257,  indict- 
ment under  act  of  1897  will  not  lie  for  taking  liquor  upon  land  within 
State  allotted  in  severalty  to  Indian  under  act  of  1887;  Stephens  v. 
Nacey,  49  Mont.  243,  141  Pao.  652,  holding  in  election  contest  that  por- 
tion of  Indian  reservation  set  apart  as  town  site  by  act  of  Congress  1908 
is  not  part  of  Indian  reservation  within  meaning  of  Rev.  Codes,  §  499, 
forbidding  establishment  of  election  precincts  within  Indian  reservation ; 
Royal  Brewing  Co.  v.  Missouri  etc.  Ry.  Co.,  217  Fed.  149,  arguendo. 

Distinguished  in  Ex  parte  Tilden,  218  Fed.  921,  922,  homicide  com- 
mitted by  Indian  policeman  on  railroad  right  of  way  within  boundaries 
of  Nez  Perce  reservation  is  not  within  exclusive  jurisdiction  of  Federal 
court;  Evans  v.  Victor,  204  Fed.  365,  366,  369,  371,  122  C.  C.  A.  531, 
holding  lands  within  original  corporate  limits  of  city  of  Muskogee  and 
other  cities  of  Oklahoma  to  which  Indian  title  has  been  extinguished 
are  not  Indian  country,  and  enjoining  unlawful  search  for  intoxicating 
liquors  without  warrant  by  Federal  officials;  United  States  v.  San- 
doval, 198  Fed.  555,  556,  provisions  of  New  Mexico  Enabling  Act  of 
1910  prohibiting  introduction  of  liquor  'into  lands  of  Pueblo  Indians 
held  by  unconditional  patents  are  void;  Gearlds  v.  Jolinson,  183  Fed. 
613,  614,  615,  624,  holding  Enabling  Act  of  Minnesota  of  1857  repealed 
provision  of  Chippewa  Indian  treaty  of  1855  prohibit ino:  introduction  of 
liquor  into  ceded  lands  within  boundaries  of  State;  United  States  v. 
Hall,  171  Fed.  216,  under  act  of  1887  Indian  allottees  are  citizens  of 
State  and  not  snbject  to  prosecution  under  act  of  1897  for  introducing 
liquor  into  Indian  country;  State  v.  Tilden,  27  Idaho,  267,  268,  147 
Pac.  1058,  State  courts  have  jurisdiction  to  try  Indian  policeman  for 
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homicide  committed  on  right  of  way  of  railroad  within  Indian  reserva- 
tion, where  Indian  title  to  right  of  way  has  been  extinguished. 

Validity  and  construction  of  statute  forbidding  sale  of  liquor  to 
Indians.    Note,  Aim.  Gas.  1912B,  1090. 

ITnder  agreement  of  1803  with  Nes  Perce  Indians,  United  States  re- 
tained control  orer  lands  ceded  for  piixpoee  of  control  of  Uqnor  trattc  for 
twenty-fiTe  years. 

Approved  in  United  States  v.  Nice,  241  U.  S.  598,  60  L.  Ed.  1195,  36 
Sup.  Ct.  696,  upholding  act  of  Congress  of  1897  prohibiting  sale  of 
intoxicating  liquor  to  Indians  receiving  allotments  under  acts  of  1887 
and  1889;  Joplin  Mercantile  Ck>.  v.  United  States,  236  U.  S.  545,  59 
L.  Ed.  711,  35  Sup.  Ct.  291  (affirming  213  Fed.  933,  Ann.  Oaa.  191G0, 
470,  131  C.  C.  A.  160),  Oklahoma  Enabling  Act  of  1906  did  not  repeal 
acts  of  1892  and  1897  prohibiting  introduction  of  liquor  into  Indian 
country  either  as  to  interstate  or  intrastate  shipments;  Perrin  v.  United 
States,  232  U.  S.  485,  58  L.  Ed.  695,  34  Sup.  Ct.  387,  provision  of 
article  XVII  of  agreement  with  Yankton  Sioux  against  sale  of  intox- 
icating liquor  on  lands  ceded  to  United  States  and  prohibition  in  act 
of  1894  ratifying  agreement  are  within  power  of  Congress;  Clairmont 
V.  United  States,  225  U.  S.  559,  56  L.  Ed.  1204,  1205,  32  Sup.  Ct.  787, 
holding  Indian  title  to  that  part  of  Flathead  reservation  in  Montana 
included  within  railroad  right  of  way  had  been  extinguished  and  is  no 
longer  Indian  country,  and  quashing  indictment  under  act  of  1897  for 
introducing  liquor  into  such  territory;  Ex  parte  Webb,  225  U.  S.  684, 
690,  691,  56  Lu  Ed.  1257,  1259,  1260,  32  Sup.  Ct.  769,  Oklahoma  Enab- 
ling Act  did  not  repeal  act  of  1895  in  so  far  as  it  prohibits  introduction 
of  liquor  from  without  State  into  Indian  country,  and  Federal  court 
has  jurisdiction  of  offense  under  such  act;  United  States  v.  Celestine, 
215  U.  S.  287,  54  L.  Ed.  198,  30  Sup.  Ct.  93,  Federal  court  has  juris- 
diction of  erimo  committed  by  Indian  against  another  Indian  on  reser- 
vation in  Washington,  notwithstanding  Indians  had  received  allotments 
under  treaties  of  1854  and  1855,  and  are  therefore  by  virtue  of  Act  of 
1887,  §  6,  citizens  of  United  States ;  United  States  v.  Gardner,  189  Fed. 
694,  Federal  court  has  jurisdiction  of  crime  committed  by  Indian  in 
1909  against  another  Indian  upon  Indian  reservation  prior  to  approval 
by  Secretary  of  Interior  in  1910  of  allotments  of  land  in  fee  simple  to 
Indians  under  act  of  1906;  United  States  v.  Zumwalt,  186  Fed.  597, 
fact  that  Nez  Perce  Indian  has  received  patent  to  allotment  giving 
absolute  title  to  land  prior  to  expiration  of  specified  twenty-five  years 
is  no  defense  to  prosecution  under  act  of  1894  for  furnishing  intoxi- 
cating liquor  to  such  Indian;  Rainbow  v.  Young,  161  Fed.  837,  88 
C.  C.  A.  653,  holding  Indian  commissioner  may  exclude  collectors  from 
reservation  on  days  when  payments  are  made  to  Indians,  although  res- 
ervation is  within  State  and  Indians  are  holders  tmder  trust  patents 
issued  under  act  of  1887  of  allotments  adjacent  to  reservation  and  are 
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therefore  citizens;  State  v.  Lott,  21  Idaho,  657,  123  Pac.  495,  act  of 
Congress  of  1906  is  not  retroactive  and  does  not  affect  jurisdiction  of 
State  court  to  try  Indians  indicted  for  larceny  where  such  Indians 
had  received  allotments  under  act  of  1887  declaring  such  .Indians 
citizens ;  Huff  v.  State,  9  Okl.  Cr.  678,  681,  683,  133  Pac.  266,  267,  268, 
holding  one  bringing  liqnor  from  without  State  to  point  in  State  which 
was  formerly  Indian  Territory  and  transjwrting  it  to  another  point 
within  State  for  delivery  to  persons  who  gave  him  money  to  purchase 
saipe,  is  liable  under  State  prohibition  law,  as  Federal  laws  protecting 
interstate  shipments  were  suspended;  State  v.  Morrin,  136  Wis.  555, 
117  N.  W.  1007,  Indian  receiving  allotment  under  act  of  1887  becomes 
citizen  of  United  States  and  of  State,  and  cannot  claim  immunity  from 
criminal  laws  of  State  regulating  taking  of  fish  from  State  waters. 

208  V.  S.  360-878,  52  L.  Bd.  528,  28  Sup.  Ot.  406,  ATIiANTIC  TBTT8T  00. 
▼.  OHilPMAN. 

Expenses  of  receiyerdilp  are  chargeable  to  estate  of  baakrupt,  and 
fact  that  sncb  estate  is  insufficient  does  not  make  person  instituting  pro- 
ceedings liable  for  amount  of  defieieney. 

Approved  in  Spring  Valley  Water  Co.  v.  San  Francisco,  225  Fed. 
731,  140  C.  C.  A.  209,  affirming  order  directing  banks  to  pay  taxes  on 
funds  deposited  in  ^Bjak  by  order  of  court  in  pending  suit ;  Hamilton 
Trust  Co.  V.  Cornucopia  Mines  Co.,  223  Fed.  499,  139  C.  C.  A.  42,  ' 
holding  trustee  in  foreclosure  suit  is  not  liable  for  deficiency  in  funds 
of  receivership  to  pay  lien  of  judgment  obtained  in  action  for  per- 
sonal injuries  to  employee  of  receiver  intervening  in  foreclosure  suit 
and  dismissing  appeal  as  to  trustee  from  judgment  in  favor  of  inter- 
vener; American  Brake  Shoe  &  Foundry  Co.  v.  Pere  Marquette  R.  Co., 
205  Fed.  19,  123  C.  C.  A.  322,  affirming  order  authorizing  issuance  of  re- 
ceiver's certificates,  pending  creditors'  suit,  to  conserve  railroad  system 
and  to  meet  maturing  payments  on  equipment  and  interest  on  underiying 
divisional  mortgage,  postponing  lien  of  junior  mortgagee ;  Pennsylvania 
Steel  Co.  V.  New  York  City  Ry.  Co.,  198  Fed.  728,  117  C.  C.  A.  603, 
receiver  for  lessee  railroad  provisionally  operating  leased  road  is  not 
bound  to  pay  stipulated  rental,  but  can  only  be  required  to  turn  over 
net  earnings  to  lessor,  and  lessor  may  be  charged  with  deficit  where 
operation  results  in  actual  loss;  In  re  Metals  Extraction  etc.  Co.,  195 
Fed.  229,  115  C.  C.  A.  178,  creditor  instituting  bankruptcy  proceeding 
against  debtor  whose  property  consists  chiefly  in  manufacturing  plant 
and  fixtures  mortgaged  for  less  than  indebtedness,  is  not  liable  for 
receiver's  outlay  in  excess  of  amount  collected  by  him;  In  rie  Went- 
worth  Lunch  Co.,  189  Fed.  833,  District  Court  appointing  receiver  for 
corporation,  although  it  afterward  appears  corporation  is  not  subject 
to  adjudication  as  bankrupt,  may  allow  expenses  of  receivership  from 
funds  in  his  hands,  where  services  were  beneficial  to  estate;  IlHnois 
Steel  Co.  v.  Ramsey,  176  Fed.  866,  100  C.  C.  A;  323,  court  exceeded  its 
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power  in  anthorizing  receiver  to  issue  certificates  without  proof  that 
it  was  necessary  to  conserve  property  and  against  objection  of  large 
creditor;  Coyle  v.  Taunton  Safe  Deposit  etc.  Co.,  216  Mass.  163,  103 
N.  E.  291,  receiver  of  insolvent  corporation  continuing  creditor's  suit 
to  enforce  statutory  liability  of  stockholders  for  benefit  of  all  cred- 
itors is  entitled  to  decree  for  corporate  indebtedness  only  and  cannot 
include  therein  expenses  of  receivership;  Carlon  v.  City  Savings  Bank, 
91  Neb.  793,  137  N.  W.  853,  receiver  of  insolvent  trust  company  col- 
lecting rents  for  bank  of  lot  mortgaged  to  it  is  under  direction  of  court 
and  not  agent  of  bank,  and  is  not  necessarily  liable  to  tenant  for  dam- 
ages resulting  from  negligence  of  receiver's  employee  in  repairing  lot. 
Distinguished  in  Hawes  v.  First  Nat.  Bank,  229  Fed.  59,  143  C.  C.  A. 
645,  where  court  appointing  receiver  has  no  jurisdiction  it  cannot  pay 
costs  and  expenses  of  receivership  from  property  seized;  Continental 
Securities  Co.  v.  Interborough  etc.  Transit  Co.,  165  Fed.  964,  appoint- 
ment of  receivers  for  two  constituent  companies  of  ill^al  combination 
of  street  railways  does  not  remove  them  from  illegal  combination. 

Liability  of  party  at  whose  instance  receiver  is  appointed  for  ex- 
penses of  receivership.    Note,  Aim.  Oas.  191SB,  538. 

Liability  for  cost  of  receivership  where  final  judgment  is  against  the 
moving  party.    Note,  26  L.  B.  A.  (N.  B.)  418. 

Miscellaneous.  Cited  in  Guaranty  Trust  Co.  v.  Metropolitan  Street 
Ry.  Co.,  215  U.  S.  587,  54  L.  Ed.  339,  30  Sup.  Ct.  404,  dismissing  for 
want  of  jurisdiction. 

208  T7.  S.  878^86,  52  li.  Ed.  586,  28  8up.  Ot.  394,  COSMOPOLITAN  OLUB 
y.  VntaiKIA. 

Not  cited. 

208  TT.  8.  386^98»  52  L.  Ed.  640,  28  Sup.  Ct.  392,  BAS8IKO  T.  CADY. 

Second  Indictmont  for  same  offense  may  serve  as  basis  for  extradition 
of  person  as  fugltlTe  from  justice,  where  first  indictment  was  dismissed 
before  trial. 

Approved  in  Benson  v.  Palmer,  31  App.  D.  C.  671, 17  L.  B.  A.  (N.  S.) 
1247,  discharge  on  haheas  corpus  by  Federal  court  of  another  jurisdic- 
tion of  person  detained  to  answer  indictment  in  this  District,  does  not 
preclude  subsequent  arrest  in  District  for  prosecution  under  same  in- 
dictment. 

Person  indicted  second  tima  for  same  offense  leaving  State  after  dis- 
missal of  first  indictment  without  objection  ftom  authorities  is  neverthe- 
less fugitive  tiom  Justice  within  meaning  of  Revised  Statntes,  section  5278. 
Approved  in  Innes  v.  Tobin,  240  U.  S.  131,  60  L.  Ed.  565,  36  Sup.  Ct. 
291,  holding  fact  that  accused  came  into  Texas  from  Oregon  involun- 
tarily under  extradition  proceedings  does  not  prevent  her  from  being 
fugitive  from  justice  from  Georgia  and  denying  release  on  habeas 
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corpus;  Reed  t.  United  States,  224  Fed.  382,  140  C.  C.  A.  64,  in  habeas 
corpus  proceedings  for  discharge  of  fugitive  from  justice  from  another 
State,  presumption  that  he  is  fugitive  arising  from  being  found  in 
another  State  may  be  overcome  by  proof  that  he  was  not  in  demand- 
ing State  at  time  offense  was  committed;  Worth  v.  Wheatley,  183  Ind. 
606,  108  N.  E.  961,  evidence  of  motive  of  accused  in  leaving  demandii^ 
State  is  inadmissible  in  habeas  corpus  proceeding  to  secure  release  of 
person  held  for  extradition. 

Fugitives  subject  to  extradition.    Note,  51  L.  R.  A.  (N.  S.)  672. 
208  V.  S.  398-408,  62  L.  Ed.  548,  28  Bap.  Ot.  396^  UNITED    STATES  ▼. 


Act  of  Congress  of  1007  permitting  writ  of  error  ftom  Federal  Supreme 
Court  to  Federal  District  or  Circuit  Courts  in  criminal  cases  where  Indict- 
ment has  heen  quashed  or  demurrer  to  any  court  sustained,  is  not  void  for 
not  allowing  accused  to  bring  up  case  in  same  way  when  demuxrer  Is  over- 
ruled. 

Approved  in  United  States  v.  Patten,  226  U.  S.  535,  44  L.  R.  A. 
(N.  8.)  825,  57  L.  Ed.  388,  33  Sup.  Ct.  141,  on  appeal  under  Criminal 
Appeals  Act  of  1907,  this  court  must  accept  Circuit  Court's  construc- 
tion of  counts  and  consider  only  whether  its  decision  that  acts  chai^d 
are  not  criminal  under  Sherman  Anti-trust  Act  is  based  upon  erroneous 
construction  of  statute. 

Constitutionality  of  statute  giving  State  right  to  appeal  in  crim- 
inal case.    Note,  L.  B.  A.  1915F,  1096. 

Constitutionality  of    statute    denying  right  to  appeal  in  oertain 
classes  of  cases.    Note,  44  L.  B.  A.  (N.  S.)  1210. 

Importation  of  alien  woman  for  concubinage  is  within  meaning  of  act 
of  1907  making  It  dime  to  import  alien  woman  for  prostitntion  or  "for 
any  other  immoral  purpose.** 

Approved  in  Ex  parte  Qouyet,  175  Fed.  232,  and  Keller  v.  United 
States,  213  U.  S.  144,  16  Ann.  Ca&  1066,  58  L.  Ed.  789,  29  Sup.  Ct. 
470,  both  holding  that  portion  of  act  of  1907  making  it  felony  to  harbor 
alien  prostitutes  is  void  as  to  person  harboring  such  person  without 
knowledge  of  her  alienage;  United  States  v.  Flaspoller,  205  Fed.  1007, 
and  Diggs  v.  United  States,  220  Fed.  557, 136  C.  C.  A.  147,  both  holding 
White  Slave  Act  of  1910  is  not  limited  to  commercialized  vice,  and 
transportation  of  woman  in  interstate  commerce  for  piirpose  of  con- 
cubinage is  violation  of  act;  Johnson  v.  United  States,  215  Fed.  683, 
L.  B.  A.  1915A,  862,  131  C.  C.  A.  613,  White  Slave  Act  of  1910  is  not 
limited  to  commercialized  vice,  and  transportation  of  woman  in  inter- 
state commerce  for  purposes  of  sesual  intercourse  not  involving  finan- 
cial element  is  violation  of  act;  United  States  ex  rel.  Bander  v.  Uhl, 
211  Fed.  633,  128  C.  C.  A.  560,  denying  release  on.  habeas  corpus  of 
alien  ordered  deported  for  violation  of  act  of  1910  ui>on  finding  that 
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he  was  attempting  to  bring  women  into  country  for  immoral  purpose 
and  afterward  admitted  without  such  finding  having  been  reversed; 
Siniscalchi  v.  Thomas,  195  Fed.  706,  115  C.  C.  A.  501,  provision  of 
Immigration  Act  of  1907  that  alien  sharing  in  earnings  of  prostitute 
may  be  deported  is  not  infringement  of  police  power  of  State;  United 
States  V.  KrstefP,  185  Fed.  205,  206,  indictment  for  harboring  alien  pros- 
titute pursuant  to  importation  for  immoral  purpose  in  violation  of 
act  of  1910,  is  sufficient ;  United  States  v.  Williams,  183  Fed.  905,  act 
of  1910  providing  for  exclusion  of  alien  prostitutes  without  reference 
to  term  of  residence  is  not  void  as  infringing  on  police  power  of 
State;  United  States  v.  O'Donnell,  165  Fed.  221,  quashing  indictment 
under  Rev.  Stats.,  §  3893,  for  mailing  obscene,  lewd,  or  lascivious 
letter;  Hardwick  Farmers'  Elevator  Co.  v.  Chicago  etc.  Ry.  Co.,  110 
Minn.  33,  19  Ann.  Oas.  1088,  124  N.  W.  821,  eonstruing  and  upholding 
i-eciprocal  demurrage  law. 

Construction  of  Federal  ''White  Slave  Traffic  Act.''    Note,  Ann. 
Ca&  1913E,  914. 

Penal  laws  are  not  to  "be  so  strictly  constmed  as  to  defeat  intent  of 
legislature. 

Approved  in  Hays  v.  United  States,  231  Fed.  109,  145  C.  C.  A.  294, 
White  Slave  Act  of  1910  is  not  restricted  to  cases  of  white  slavery,  but 
applies  to  person  voluntarily  consenting  to  illicit  relations;  United 
States  V.  Oregon  etc.  R.  Co.,  186  Fed.  892,  acts  of  1891  and  1896  limit- 
ing time  for  bringing  suits  by  United  States  for  cancellation  of  patents 
to  lands  whether  issued  under  railroad  grants  or  otherwise,  do  not  apply 
to  suit  to  enforce  forfeiture  of  entire  railroad  grant  for  breach  of  con- 
dition requiring  grantee  to  sell  only  to  actual  settlers;  State  v.  Caval- 
luzzi,  113  Me.  43,  92  Atl.  938,  word  ''prostitution"  in  public  laws  of 
1913  punishing  person  accepting  proceeds  of  woman  practicing  pros- 
titution is  limited  to  specific  form  of  immorality,  and  use  of  word  in 
indictment  is  sufficient. 

Legal  meaning  of  "any."    Note,  Ann.  Oas.  1916E,  58. 

208  XX.  8.  404-412,  62  L.  Ed.  647,  28  Sup.  Ot.  389,  HENNINOSEN  ▼.  UNITED 
STATES  FIDELITT  *  O.  GO. 

Appeal  lies  itom  Circnit  Court  of  Appeals  to  Snpreme  Court  wliere 
gronndi  of  suit  and  relief  are  based  on  Federal  statute,  although  Jurisdlc 
tion  of  Circnit  Court  was  iuToked  solely  on  ground  of  diversity  of  citiaen- 
ship. 

Approved  in  United  States  Fidelity  etc.  Co.  v.  Bray,  226  U.  S.  215, 
56  L.  Ed.  1061,  32  Sup.  it.  620,  appeal  lies  to  Supreme  Court  from  judg- 
ment of  Circuit  Court  of  Appeals  where  jurisdiction  of  Circuit  Court 
depended  not  upon  jurisdiction  alone,  but  upon  fact  that  suit  was  one 
arising  under  act  of  Congress,  and  time  for  taking  appeal  is  one  year; 
XIX— 75 

/ 
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Standard  Paint  Co.  v.  Trinidad  Asphalt  Mfg.  Co.,  220  U.  S.  457,  55 
L.  Ed.  541,  31  Sup.  Ct.  456,  holding  Supreme  Court  may  review  ques- 
tion of  unfair  competition  independently  of  validity  of  trademark  on 
appeal  from  Circuit  Court  of  Appeals  where  jurisdiction  of  Circuit 
Court  depended  upon  diversity  of  citizenship. 

Equity  of  surety  on  bond  of  government  contractor  for  prompt  pay- 
ment of  laborers  and  materialmen  Is  superior  to  claim  of  bank  under  assign- 
ment froin  contractor  to  secure  repayment  of  money  loaned. 

Approved  in  In  re  Scofield  Co.,  215  Fed.  50,  131  C.  C.  A.  353,  surety 
of  contractor  constructing  public  work  is  entitled  to  amount  retained  by 
government  in  preference  to  bankrupt  contractor's  general  creditors ;  Illi- 
nois Surety  Co.  v.  City  of  Galion,  211  Fed.  163,  holding  equities  of  surety 
subrogated  to  rights  of  contractor  are  superior  to  those  of  bank  furnish- 
ing labor  and  materials  for  work  and  bank  as  creditor  is  only  entitled  to 
payment  from  fund  after  other  claims  for  labor  and  material  are  paid; 
Title  Guaranty  etc.  Co.  v.  Dutcher,  203  Fed.  169,  surety  on  bond  of  con- 
tractor for  public  work  assuming  to  complete  work  abandoned  by  con- 
tractor has  prior  right  to  bonds  of  city  to  be  issued  to  contractor  in 
payment  of  indebtedness  as  against  assignees  of  contractor  receiving  as- 
signments of  bonds  as  security  for  loans  to  contractor;  Fulton  Nat.  Bank 
V.  Fulton  County,  144  Ga.  693,  87  S.  E.  1024,  right  of  surety  completing 
public  work  to  balance  of  contract  price  is  superior  to  claim  of  assignee 
before  contractor's  failure;  Fidelity  &  Deposit  Co.  v.  Stafford,  93  Kan. 
545,  549, 144  Pac.  854,  855,  where  contractor  before  abandoning  construc- 
tion of  plant  for  city  obtains  loan  from  bank  to  pay  labor  and  material 
claims  and  city  pays  bank  amount  of  such  loan,  city  and  bank  must 
account  to  surety  for  difference  between  such  sum  and  pro  rata  portion 
thereof  which  original  labor  and  materialmen  could  recover  from  city; 
National  Surety  Co.  v.  Berggren,  126  Minn.  192, 148  N.  W.  56,  surety  of 
contractor  paying  claim  for  material  furnished  for  public  work  has  right 
to  fund  paid  into  court  by  State  superior  to  that  of  bank  lending  money 
to  contractor;  People's  Nat.  Bank  v.  Corse,  133  Tenn.  724,  182  S.  W.  918, 
holding  equity  of  surety  on  contract  for  building  postoffice  is  superior 
to  that  of  bank  lending  money  to  contractor  to  pay  for  labor  and 
materials.    • 

Distinguished  in  American  Fidelity  Co.  v.  East  Ohio  Sewer  Pipe  Co., 
53  Ind.  App.  339,  340,  101  N.  B.  672,  673,  surety  on  bond  of  municipal 
contractor  for  construction  of  sewer,  failing  to  assert  right  to  subroga- 
tion to  money  in  hands  of  city  until  long  after  it  had  been  assigned^  and 
materialmen  had  brought  action  against  surety,  is  barred  by  laches ;  Com- 
missioners of  Sewerage  v.  Gates,  159  Ky.  397,  398,  167  S.  W.  419,  420. 
person  lending  contractor  for  public  work  money  to  meet  pay-rolls  and 
receiving  assignments  of  certain  amounts  to  be  retained  by  city  has  right 
to  fund  superior  to  that  of  surety  claiming  such  amounts  by  right  of 
subrogation  and  by  prior  assignments. 
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Right  of  citizen  to  enforce  public  contract.    Note,  49  L.  B.  A. 
(N.  S.)  1190. 

208  U.  8.  412^23,  52  L.  Ed.  561,  28  8up.  Ct.  324,  MOLLEB  ▼.  OBSaON. 

Oonrt  takei  judicial  knowledge  of  fact  that  woman's  pliysical  stmcture 
lOacee  her  at  disadYantage  in  struggle  for  subsistence. 

Approved  in  People  v.  Charles  Schweinler  Press,  214  N.  Y.  404,  Ann. 
Oag.  1916D,  1059,  108  N.  E.  641,  in  construing  statute  of  1913  prohibit- 
ing night  work  of  women  in  factories,  coui*t  takes  judicial  knowledge 
of  fact  that  night  work  is  detrimental  to  health  of  women;  Malette  v. 
City  of  Spokane,  77  Wash.  234,  Ann.  Gas.  1915D,  225,  51  L.  B.  A.  (N.  S.) 
686,  137  Pac.  507,  upholding  ordinance  prescribing  minimum  rate  for 
day's  labor  of  eight  hours  on  public  work. 

Statute  of  Oregon  of  1903  limiting  hours  of  employment  of  women  is 
within  police  power  of  State. 

Approved  in  Miller  v.  Wilson,  236  IT.  S.  380,  L.  B.  A.  1915F,  829,  69 
L.  Ed.  680,  35  Sup.  Ct.  342,  upholding  California  statute  of  1911  limit- 
ing hours  of  work  for  women  in  specified  occupations  including  hotels; 
Bosley  v.  McLaughlin,  236  U.  S.  394,  59  L.  Ed.  636,  35  Sup.  Ct.  345,  up- 
holding California  statute  of  1911  as  amended  in  1913  limiting  hours  of 
work  of  women  in  specified  occupations  including  hospitals;  German 
Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  413,  L.  B.  A.  19150,  1189,  58  L.  Ed. 
1022,  34  Sup.  Ct.  612,  upholding  Kansas  statute  of  1909  regulating  rates 
of  fire  insurance;  Riley  v.  Massachusetts,  232  U.  S.  679,  58  L.  Ed.  794, 
34  Sup.  Ct.  469,  upholding  Massachusetts  statute  of  1909  limiting  hours 
of  women  in  specified  occupations,  and  requiring  postinp^  of  schedule  in 
advance;  Sturges  etc.  Mfg.  Co.  v.  Beaueliamp,  231  U.  S.  325,  L.  B.  A. 
1915A,  1196,  58  L.  Ed.  249,  34  Sup.  Ct.  60,  upholding  child  labor  law  of 
Illinois  of  1903 ;  Quong  Wing  v.  Kirkeudall,  223  U.  S.  63,  56  L.  Ed.  852, 
32  Sup.  Ct.  192,  statute  of  Montana  imposing  license  fee  on  hand  laun- 
dries does  not  deny  equal  protection  of  laws  because  it  does  not  apply 
to  steam  laundries  and  exempts  hand  laundries  not  employing  more  than 
two  women ;  Chicago  etc.  R.  R.  Co.  v.  McGuire,  219  U.  S.  568,  55  L.  Ed. 
339,  31  Sup.  Ct.  259,  statute  of  Iowa  as  amended  in  1898  providing 
that  neither  contracts  made  prior  to  injury  nor  acceptance  of  benefits 
afterward  shall  be  defense  to  action  for  injuries  against  railroad;  Ivy 
V.  Western  Union  Tel.  Co.,  165  Fed.  373,  upholding  Arkansas  statute 
of  1903  declaHng  telegi-aph  company  liable  for  mental  anguish,  even  in 
absence  of  physical  injury  or  pecuniary  loss,  for  negligence  in  transmit- 
ting or  delivering  messages ;  State  v.  Dominion  Hotel,  17  Ariz.  273,  274, 
151  Pac.  960,  961,  upholding  laws  of  1913  limiting  hours  of  employment 
of  women  in  specified  occupations  including  hotels;  Arkansas  Stave  Co. 
▼.  State,  94  Ark.  31,  140  Am.  St.  Bep.  103,  27  L.  B.  A.  (N.  S.)  255,  125 
S.  W.  1003,  upholding  act  of  1909  requiring  corporations  doing  business 
in  State  to  pay  employees  semi-monthly ;  Matter  of  Application  of  Miller, 
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162  Cal.  695,  124  Pac.  429,  upholding  statute  of  1911  limiting  hours  of 
employment  of  women  in  specified  establishments  including  hotels ;  People 
V.  Elerding,  254  111.  585,  40  L.  B.  A.  (N.  S.)  893,  98  N.  E.  985,  uphold- 
ing statute  of  1911  prohibiting  employment  of  women  in  hotel  more  than 
ten  hours  in  one  day ;  W.  C.  Ritchie  ft  Co.  v.  Wayman,  244  111.  521,  530, 
27  L.  R.  A.  (N.  8.)  994,  91  N.  E.  698,  701,  upholding  laws  of^l909  Hmit- 
ing  hours  of  employment  of  women  in  factories  or  laundries  to  ten; 
Morris  v.  Indianapolis,  177  Ind.  395,  Ann.  Gas.  1915A,  66,  94  N.  E.  714, 
acts  of  1905  abolishing  grade  crossings  of  railroads  are  within  police 
power  of  State ;  State  v.  Hutchinson,  168  Iowa,  12,  147  N.  W.  199,  con- 
struing act  of  Thirty-fourth  General  Assembly,  c.  175,  amending  code  of 
1907  requiring  ice-cream  to  contain  at  least  twelve  per  cent  of  milk  fat ; 
Ex  parte  Williams,  79  Kan.  221,  98  Pac.  780,  upholding  laws  of  1907 
regulating  sale  and  delivery  of  black  powder  for  use  in  coal  mines  of 
State;  Commonwealth  v.  John  F.  Connor  Co.,  222  Mass.  301,  L.  R.  A. 
1916B,  1286,  110  N.  E.  302,  upholding  statute  of  1913  providing  that  no 
woman  shall  be  employed  in  laboring  in  specified  occupations,  as  applied 
to  woman  employed  as  cashier  in  grocery;  Commonwealth  v.  Riley,  210 
Mass.  390,  Ann.  Gas.  1912D,  888,  97  N.  E.  369,  upholding  statute  of  1909 
limiting  hours  of  employment  of  women  and  children  in  factories  and 
requiring  posting  of  schedules;  Withey  v.  Bloem,  163  Mich.  423,  428. 
35  L.  R.  A.  (N.  S.)  628, 128  N.  W.  914,  916,  upholding  laws  of  1909  limit- 
ing hours  of  employment  of  women  in  manufacturing  establishments  and 
warehouses;  People  v.  Case,  153  Mich.  101,  18  L.  R.  A.  (N.  S.)  657,  116 
N.  W.  560,  upholding  ordinance  prohibiting  persons  licensed  to  sell  liquor 
from  permitting  women  to  resort  to  their  places  of  business  for  purpose 
of  drinking;  State  v.  Missouri  Pac.  R.  Co.,  242  Mo.  364,  147  S.  W.  124, 
upholding  laws  of  1911  requiring  corporations  doing  business  in  State 
to  pay  wages  of  specified  employees  semi-monthly;  Quong  Wing  v.  Kir- 
kendall,  39  Mont.  72,  101  Pac.  252,  Rev.  Codes,  §  2776,  imposing  license 
tax  on  proprietors  of  hand  laundries  is  not  void  for  exemption  of  women 
eng^aged  in  such  business  where  not  more  than  two  are  employed;  State 
ex  rel.  Sparks  v.  State  Bank  &  Trust  Co.,  31  Nev.  470,  103  Pac.  410,  up- 
holding act  of  1907  creating  board  of  bank  commissioners,  providing  for 
appointment  of  bank  examiner,  and  for  action  by  attorney  general  upon 
decision  of  commissioners  and  examiner  that  it  is  unsafe  for  bank  to 
continue  business;  People  v.  Charles  Schweinler  Press,  214  N.  Y.  402, 
Ann.  Gas.  1916D,  1069,  108  N.  E.  640,  upholding  statute  of  1913  pro- 
hibiting employment  of  women  in  factory  before  6  o'clock  in  morning  or 
after  10  o'clock  in  evening;  People  v.  Metz,  193  N.  Y.  164,  24  L.  R.  A« 
(N.  S.)  201,  85  N.  E.  1076,  upholding  statute  of  1906  limiting  hours  of 
work  to  eight  on  public  work  by  or  for  municipal  corporation;  In  re 
Willow  Creek,  74  Or.  617,  144  Pac.  514,  upholding  laws  of  1909  provid- 
ing system  for  regulation  and  determination  of  water  rights  and  requir- 
ing recording  of  water  rights  upon  due  notice;  State  v.  Bunting,  71  Or. 
262,  274,  Ann.  Gas.  1916G,  1008,  139  Pac.  732,  736,  upholding  laws  of 
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1913  limiting  houi^B  of  employment  of  women  in  factories;  Stettler  v. 
OUara,  69  Or.  525,  528,  Aim.  Oas.  1916A,  217,  139  Pac.  746,  747,  up- 
holding laws  of  1913  authorizing  industrial  welfare  commission  to  fix 
minimum  wages  and  maximum  hoars  for  women  and  minor  workers; 
State  V.  Somerville,  67  Wash.  643,  646,  122  Pac.  327,  328,  upholdinjr 
statute  of  1911  limiting  hours  of  women  in  specified  occupations  and 
exempting  from  its  provisions  women  employed  in  establishments  for 
canning  perishable  fruits  or  vegetables;  dissenting  opinion  in  Coppagc 
V.  Kansas,  236  U.  S.  29,  L.  B.  A.  19150,  960,  59  L.  Ed.  452,  35  Sup.  Ct. 
240,  majority  holding  Kansas  statute  making  it  misdemeanor  for  em- 
ployer to  require  employee  not  to  become  or  remain  member  of  labor  or- 
ganization daring  employment,  is  void;  dissenting  opinion  in  State  v. 
Somerville,  67  Wash.  649,  122  Pac.  329,  majority  holding  exception  of 
women  employed  in  canning  establishments  does  not  invalidate  statute 
of  1911  limiting  hours  of  work  for  women  in  specified  occupations. 

Distinguished  in  State  v.  Miksicek,  225  Mo.  571,  135  Am.  St.  Bep.  507, 
125  S.  W.  510,  limitation  of  employment  in  bakeries  by  Rev.  Stats.  1899, 
§  10,088,  is  void. 

Constitutionality  of  statutes  limiting  length  of  day's  labor.    Note, 

Ann.  Gas.  1014D,  1265. 
Legislative  limitation  of  hours  of  labor.    Notes,  12  L.  R.  A.  (N.  S.) 

1131 ;  61  L.  B.  A.  (N.  8.)  862. 
State  or  municipal  regulation  of  laundries.    Note,  21  Ann.  Oaa.  977. 
Validity  and  construction  of  Child  JLabor  Acts.    Note,  15  Ann.  Oas. 

473. 

Miscellaneous.  Cited  in  Hawley  v.  Walker,  232  U.  S.  718,  58  L.  Ed. 
818,  34  Sup.  Ct.  479,  and  Ex  parte  Hawley,  85  Ohio  St.  496,  98  N.  E. 
1126,  both  affirming  judgment  on  authority  of  principal  case. 

208  U.  &  423-^28,  52  Ii.  Ed.  656^  28  Sup.  Ot.  379,  BIEN  T.  B0BIK80N. 

Right  of  receiver  to  take  property  irom  stranger's  possession.    Note, 
47  L.  B.  A.  (N.  8.)  757. 

Miscellaneous.  Cited  in  Guaranty  Trust  Co.  v.  Metropolitan  Street 
Ry.  Co.,  215  U.  S.  587,  54  L.  Ed.  389,  30  Sup.  Ct.  404,  dismissing  for 
want  of  jurisdiction. 

208  XT.  S.  429-443,  52  L.  Ed.  659,  28  Snp.  Ct.  385,  NOTLEY  ▼.  BROWN. 

Federal  Supreme  Oourt  has  no  authority  to  review  Judgment  of  Supreme 
Court  of  Hawaii  rendered  prior  to  act  of  March  3,  1905,  which  could  not 
be  reviewed  under  previous  act. 

Approved  in  Toyota  v.  Territory  of  Hawaii,  226  U.  S.  191,  57  L.  Ed. 
184,  33  Sup.  Ct.  47,  ruling  of  territorial  court  that  sale  was  sale  at  public 
auction  within  meaning  of  territorial  statute  imposing  license  fee  raises 
no  Federal  question  reviewable  by  Federal  Supreme  Court. 
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208  V.  8.  443-461,  52  L.  Ed.  464,  28  Sap.  Ot  382,  OALVQ  T.  DE  GUTIEBBEZ. 

Not  cited. 

208  V.  8.  462-472,  62  X^    Ed.  567,  28   8ttp.  Ot.  SIS,  GBSAT    KOBTHEBK 
Bh  E.  OO.  y.  UNITED  STATES. 

Hepburn  Act  of  1006^  by  saving  daiue  m  to  pending  caeea,  does  not 
sapersede  general  provision  of  Revised  Statutes,  section  13,  saving  existing 
liabilities,  so  as  to  prevent  fatnre  prosecntions  for  offenses  against  EUdns 
Act  of  1903,  committed  prior  to  adoption  of  statate  of  1906. 

Approved  in  Hertz  v.  Woodman,  218  U.  S.  217,  218,  54  L.  Ed.  1007, 
30  Sup.  Ct.  621,  upon  passing  by  death  of  vested  right  to  immediate 
possession  or  enjoyment  of  legacy,  tax  was  imposed  under  act  of  1898 
upon  right  of  succession  which  was  saved  by  saving  clause  of  repealing 
act  of  1902 ;  United  States  v.  Lair,  195  Fed.  63,  115  C.  C.  A.  49,  offenses 
committed  under  act  of  1903  prohibiting  importation  of  alien  woman  for 
immoral  purpose  may  be  prosecuted  under  each  act  after  act  of  1907 
became  effective,  as  latter  act  eontains  saving  elaose;  Aseher  ft  Baxter 
V.  Edward  Moyse  &  Co.,  101  Miss.  46,  54,  57  South.  302,  305,  laws  of 
1908  prohibiting  contracts  for  purchase  and  sale  of  commodities  on 
margin,  and  providing  for  recovery  of  money  lost  in  sneh  transactions 
by  wife,  children,  executor  or  administrator,  does  not  impliedly  repeal 
Code  1906,  §§  1201,  1202,  2303,  condemning  dealings  in  futures;  Chicago 
etc.  Ry.  Co.  v.  Holliday,  45  Okl.  658,  145  Pac.  794,  holding  Federal  Em- 
ployers' Liability  Act  of  1906  is  repugnant  to  Constitution  of  Oklahoma 
and  is  inapplicable;  St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  362,  144 
Pac.  1038,  holding  only  new  right  given  shipper  by  Carmack  Amendment 
of  1906  is  right  of  action  against  initial  carrier  where  primary  liability  is 
that  of  connecting  carrier;  Parshall  v.  State,  62  Tex.  Cr.  190,  138  S.  W. 
765,  Vagrancy  Act  of  Thirty-first  Legislature,  c.  59,  declaring  keeper 
of  gambling-house  is  vagrant  does  not  repeal  Pen.  Code  1895,  art.  388b, 
making  it  felony  for  person  to  keep  room  for  gambling;  Slack  v.  State, 
61  Tex.  Cr.  389,  Ann.  Gas.  1918B,  112,  136  S.  W.  1082,  upholding  article 
452  of  Code  of  Criminal  Procedure  providing  that  indictment  for  sell- 
ing intoxicating  liquors  in  violation  of  law  charging  accused  with  selling 
liquor  contrary  to  law  is  sufiicient  without  stating  amount,  and  holding 
it  was  not  necessary  to  negative  exception  in  act  which  was  not  con- 
stituent element  of  offense;  State  v.  Hanover,  55  Wash.  407,  107  Pac. 
389,  prosecution  for  practicing  medicine  without  license  under  laws  of 
1889, 1890,  pending  repeal  by  laws  of  1909  was  saved  by  act  of  1901. 

Contracts  fixing  rates  other  than  those  established  in  accordance 
with  Interstate  Conunerce  Act.  Note,  38  L.  R.  A.  (N.  8.)  363, 
364. 

208  T7.  S.  472-480,  52  L.  Ed.  678,  28  Sup.  Ot.  870,  PHILIJPB  ▼.  MOBILE. 

Sale  of  liquor  Is  subject  of  police  regulation,  and  such  sale  may  be  abso- 
lutely prohibited,  or  may  be  controlled  by  Imposition  of  license  tax. 
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Approved  in  State  v.  Grier,  4  Boyce  (Del.),  373,  88  Atl.  600,  uphold- 
ing Webb  Kenyon  Act  of  Congress  of  1913  prohibiting  transportation 
of  intoxicating  liquor  into  State  in  violation  of  State  law. 

Ordinance  Imposing  llcenae  on  persons  selling  beer  by  barrel  intro- 
dnced  into  State  in  original  packages  is  antborlxed  by  Wilson  Act  of  Con- 
gress of  1890. 

,  Approved  in  Richard  v.  Mobile,  208  IT.  S.  481,  52  L.  Ed.  582,  28  Sup. 
Ct.  370,  following  rule;  Evansville  Brewing  Assn.  v.  Exeise  Commission, 
225  Fed.  208,  209,  under  Wilson  Act  of  1890,  act  of  Alabama  of  1911 
imposing  license  tax  on  breweries  and  agencies  in  State  of  breweries  of 
other  States,  is  valid;  State  ex  rel.  Jackson  v.  Wm.  J.  Lemp  Brewing 
Co.,  79  Kan.  712,  102  Pac.  507,  salesmen  of  foreign  corporation  solicit- 
ing orders  in  State  for  intoxicating  liquor  to  be  shipped  into  State  from 
another  State  are  subject  to  State  statute  relating  to  foreign  corpora- 
tions doing  business  in  State. 

What  constitutes  doing  business  in  State  by  foreign  corporation. 
Note,  Ann.  Gag.  1912A,  556. 

208  U.  8.  480-481,  62  L.  Bd.  581,  28  8np.  Ot.  372,  BIOHABD  ▼.  MOBILE. 

Not  cited. 

208  U.  S.  481-488,  52  L.  Bd.  682,  28  Snp.  Ot.  372,  UOHBANS8  V.  ABM- 
STBOKO. 

Indeterminate  sentence  law  of  IGchlgan  of  1903  Is  not  in  conflict  with 
Federal  Oonstitntion. 

Approved  in  Williams  v.  State,  91  Neb.  608, 136  N.  W.  1012,  upholding 
indeterminate  sentence  law,  Crim.  Code,  §  502a. 

State  in  granting  favor  to  convicted  criminal  may  attacb  conditions, 
and  in  its  discretion  exclude  those  twice  conyicted  of  felony,  and  it  is  not 
bound  to  give  convict  hearing  upon  question  of  prior  conviction. 

Approved  in  People  v.  Strassheim,  242  111.  365,  90  N.  E.  120,  holding 
paroled  prisoner,  under  section  4,  Laws  of  1899,  was  entitled  to  hearing 
before  board  of  pardons  as  to  whether  he  had  violated  his  parole,  and 
such  section  did  not  deprive  prisoner  of  liberty  without  due  process; 
Buck  V.  Dick,  27  Okl.  857,  113  Pac.  921,  quashing  writ  of  habeas  corpus 
to  release  person  convicted  of  larceny  in  territorial  Supreme  Court, 
where  appeal  pending  at  time  of  erection  of  State  was  transferred  to 
Criminal  Court  of  Appeals,  and  relator  does  not  specify  in  what  manner 
rights  guaranteed  by  sixth  amendment  have  been  violated. 

Distinguished  in  Strong  v.  State  ex  rel.  Barrett,  129  Tenn.  476,  166 
S.  W.  968,  Workhouse  Act  (Shannon's  Code,  §7423)  providing  that 
recaptured  prisoner  shall  work  put  costs  without  provision  for  hearing 
to  fix  what  is  reasonable  amount  for  recapture^  is  void. 
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» 

Enhancing  penalty  for  crimes  committed  by  habitual  criminals  or 

prior  offenders.    Note,  24  L.  R.  A.  (N.  S.)  488. 

Constitutionality    of    statutes    establishing    parole    system.    Note, 

L.  R.  A.  1915F,  534. 

208  U.  S.  489-504,  52  K  Ed.  584,  28  Sup.  Ot.  S76,  JBTTOH  ▼.  mnVEBSITT 

OF  THE  SOUTH. 

Cliarter  exemption  from  taxation  of  land  and  bnildings  of  edneatlonaj 
institatlon  does  not  exempt  leasehold  litterests. 

Approved  in  Louisville  etc.  R.  Co.  v.  Wright,  199  Fed.  461,  holding 
railroad  was  mere  tenant  in  possession  with  no  taxable  interest  in 
property  of  lessor;  Grand  Canyon  R.  Co.  v.  Treat,  12  Ariz.  79,  95  Pac. 
190,  holding  corporation  organized  by  purchasers  at  foreclosure  sale 
of  railroad  constructed  pursuant  to  act  of  1899,  are  entitled  to  exemption 
from  taxation  as  provided  therein;  dissenting  opinion  in  Wright  v. 
Central  of  Georgia  Ry.  Co.,  236  U.  S.  683,  59  L.  Ed.  786,  35  Sup.  Ct. 
471,  majority  construing  statute  of  Georgia  relating  to  taxation  of  rail- 
roads as  exempting  fee  from  taxation,  other  than  that  provided  for^  in 
favor  of  lessee  as  well  as  lessor. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit 
against  State  within  constitutional  prohibition.  Note,  14  Ann. 
Caa.  792. 

208  U.  S.  505-514,  52  L.  Ed.  590,  28  Sup.  Ot.  356,  BENNETT  ▼.  BENNETT. 

Oonrt  in  opening  default  and  granting  leaTe  to  defendant  to  answer 
in  divorce  action  may  impose  terms  tbat  lie  pay  alimony  and  connael  fees. 

Approved  in  Young  ft  Holland  Co.  v.  Brande  Btos.,  162  Fed.  665, 
89  C.  C.  A.  455,  where  bankrupt  fails  to  comply  with  orders  of  bank- 
ruptcy court,  court,  on  his  failure  to  appear  in  response  to  order  to 
show  cause,  may  proceed  with  hearing. 

Distinguished  in  McNarhara  v.  McNamara,  86  Neb.  634,  21  Ann.  Gas. 
451,  27  If.  R.  A.  (N.  S.)  1062,  126  N.  W.  95,  order  of  court  in  divorce 
suit  striking  out  answer  and  refusing  to  allow  defense  except  as  to 
amount  of  alimony  for  failure  to  comply  with  previous "  order  for  pay- 
ment of  alimony  is  denial  of  due  process. 

208  U.  S.  515-626,  52  L.  Ed.  595,  28  Sup.  Ot.  360,  OBABT  T.  DTE. 

Views  of  local  courts  are  Tery    pennasiYe  of  construction  of  terri- 
torial statutes. 

Approved  in  Albright  v.  Sandoval,  216  U.  S.  339,  54  L.  Ed.  508, 
30  Sup.  Ct.  388,  following  territorial  court's  construction  of  statute 
of  New  Mexico  and  holding  that  creation  of  new  county  from  terri- 
tory of  another  county  did  not  create  vacancy  in  office  of  assessor 
of  latter  county  because  incumbent  was  resident  of  new  county. 


1193  NOTES  ON  U.  S.  REPORTS.       208  U.  S.  527-640 

Person  whose  mining  property  is  sold  under  void  attacbment  is  not  es- 
topped from  setting  up  liis  title  against  vendee  at  sherilTs  sale  by  state- 
ments made  liy  him  to  vendee  prior  to  sale. 

Approved  in  Omaha  Electric  Light  etc.  Co.  v.  Omaha,  172  Fed.  497, 
city  Ranting  right  to  company  to  use  streets  for  electric  light  business 
is  not  estopped  to  deny  right  of  transmission  of  power  for  other  pur- 
poses by  its  knowledge  of  use  of  streets  for  other  purposes  or  by  its 
imposition  of  taxes  based  on  income  derived  from  power  as  well  as 
from  lighting  purposes;  Jennings  v.  Wall,  217  Mass.  281,  104  N.  £. 
740,  where  in  prior  action  by  debtor  to  recover  money  from  attaching 
officer,  creditor  asserts  invalidity  of  bond  issued  to  release  attachment, 
he  is  not  estopped  to  sue  on  bond. 

Gain  or  loss  of  title  by  abandonment,  not  including  questions  under 
statutes  of  limitation.    Note,  186  Am.  St.  Bep.  893. 

208  tJ.  8.  527-634,  52  L.  Ed.  602,  28  Sup.  Ot.  366,  BTABB  ▼.  CAMPBELL. 

Restrictions  upon  alienation  of  Indian  lands,  under  Chippewa  treaty  of 
1864,  extend  to  sale  of  standing  timber. 

Approved  in  Simmons  v.  Whittington,  27  Okl.  360,  112  Pac.  1020, 
under  act  of  Congress  of  1904  authorizing  removal  of  restrictions  upon 
alienation  of  Indian  lands  upon  approval  of  secretary,  deed  of  convey- 
ance by  allottee  after  such  approval  but  before  expiration  of  thirty 
days  prescribed  by  rule  of  secretary  for  removal  of  restrictions  to 
become  effective,  is  void. 

208  tr.  8.  634-^40,  52  L.  Ed.  606,  28  Snp.  Ct.  367,  DBUMM-FLATO  COM- 
mSSION  CO.  ▼.  EDMI8SON. 

Under  paragraph  4277,  section  399,  of  Oklahoma  Code,  of  Civil  Proce- 
dure reqniring  original  books  of  entry  to  be  produced  at  trial,  copies  of 
entries  made  by  notary  objected  to  as  not  best  evidence  are  inadmissible. 
Approved  in  Landon  v.  Morehead,  34  Okl.  714,  126  Pac.  1032,  parol 
evidence  of  written  option  and  assignment  thereof  was  improperly 
admitted  where  no  steps  were  taken  to  obtain  inspection  or  production 
of  writings  as  required  by  Comp.  Laws  1909,  §  5888;  Kasenbcrg  v. 
Hartshorn,  30  Okl.  420,  120  Pac.  958,  reversing  judgment  allowing  re- 
covery of  personal  property  in  replevin  for  error  in  permitting  witness, 
over  objections  of  defendant,  to  read  accounts  from  copy  not  certified 
as  true  copy,  and  without  excuse  for  failure  to  produce  original  books 
of  entry. 

Admissibility  in  evidence  of  books  of  account.    Note,  138  Am.  St. 
Rep.  453. 

Under  paragraph  2640,  section  23,  of  Oklahoma  Code,  interest  is  part  of 
detriment  caused  by  conversion  of  personal  property. 

Approved  in  Thompson  Towing  &  Wrecking  Assn.  v.  McGregor,  207 
Fed.  221,  124  C.  C.  A.  479,  following  decision  of  State  court  and  allow- 
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ing  recovery  of  interest  where  damages  are  recovered  in  action  for 
wrongful  death  in  admiralty  court  under  State  statute;  Montana  Min. 
Co.  V.  St.  Louis  etc.  Min.  Co.,  183  Fed.  71,  105  C.  C.  A.  343,  under 
Revised  Codes  of  Montana,  §§  6068,  6078,  in  action  to  recover  for 
conversion  of  ore  mined,  interest  on  value  of  ore  from  time  it  was 
mined  is  recoverable. 

208  XT.  B.  541^47,  62  I..  Ed.  610,  28  Sup.  Ot.  846,  BANKIN  ▼.  OITT  NAT. 
BANK  OF  KANSAS  OITT. 

BaceiTer  of  bank  stands  in  no  better  position,  than  bank  as  going  con- 
cern. 

Approved  in  Qillett  v.  Citizens'  Nat.  Bank,  56  Ind.  App.  705,  104 
N.  E.  779,  holding  bank  liable  for  renewal  note  executed  by  cashier's 
wife  to  bank  and  misappropriated  by  cashier;  Skud  v.  Tillinii^hast,  195 
Fed.  5,  115  C.  C.  A.  83,  receiver  of  insolvent  national  bank  cannot  re- 
cover  on  note  executed  by  bank  for  its  accommodation  where  bank 
failed  to  protect  pledged  securities  attached  to  note  as  it  contracted 
to  do;  Peterson  v.  Tillinghast,  192  Fed.  289,  290,  291,  292,  112  C.  C.  A. 
545,  fact  that  note  in  hands  of  national  bank's  receiver  was  given  in 
good  faith  solely  for  bank's  accommodation,  and  on  agreement  that 
bank  will  provide  payment,  is  good  defense. 

Right  of  bank  to  contradict  entries  in  its  books  or  statements  in 
public  reports.    Note,  L.  B.  A.  1916D,  9S5,  936. 

Miscellaneous.  Cited  in  Ball  v.  Rankin,  23  Okl.  805,  101  Pac.  1106, 
reversing  judgment  in  favor  of  receiver  of  bank  for  error  in  refusing 
to  permit  plaintiff  in  error  to  amend  pleadings. 

208  U.  8.  548-553,  52  L.  Ed.  614,  28  Sup.  Ct.  349,  FIB8T  NATIONAIt  BANK 
OF  ALBTTQUEBQUE  ▼.  AIiBBiaHT.  ' 

^Equity  will  not  interfere  to  prevent  assessment  on  national  bank  on 
ground  tbat  assessment  will  be  invalid  under  Bevised  Statutes,  section  5219. 

Approved  in  Dalton  Adding  Mach.  Co.  v.  State  Corporation  Com- 
mission, 236  U.  S.  701,  59  L.  Ed.  798,  35  Sup.  Ct.  480,  denying  injunc- 
tion to  restrain  collection  of  license  tax  on  foreign  corporation  under 
Virginia  statute,  where  adequate  remedy  at  law  exists;  Tarrant  v. 
Bessemer  Nat.  Bank,  7  Ala.  App.  295,  61  South.  50,  Code  1907,  §  2082, 
providing  for  assessments  of  shares  of  national  banks  to  person  in 
whose  name  share  stands,  and  making  bank  liable  for  payment  of  tax, 
is  not  tax  on  bank,  and  does  not  conflict  with  Rev.  Stats.,  §  5219;  Soutli 
Spring  Ranch  etc.  Co.  v.  State  Board  of  Equalization,  18  N.  M.  557, 
572,  139  Pae.  168^  174,  holding  State  board  of  equalization  has  power 
to  equalize  valuations  of  property  by  classes  in  same  county,  and  be- 
tween counties  throughout  State,  and  fact  that  its  action  results  in 
increase  or  decrease  of  total  valuations  is  immateriaL 
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208  U.  S.    554-660,  52  I..    Ed.  610,  28    Snp.    Ot.   350,    HEBBINO-HALL- 
BCABVIK  SAFE  00.  Y.  HALL'S  SAFE  00. 

Deed  eonveTing  trademarloi,  patent  rights,  trade  rights,  goodwill,  prop- 
erty and  assets  of  business  includes  trade  name  of  company  under  which 
it  and  predecessors  established  business. 

Approved  in  Delaware  Seamless  Tube  Co.  v.  Shelby  Steel  Tube  Co., 
160  Fed.  929,  88  C.  C.  A.  110,  conveyance  of  property  of  corporation 
including  goodwill,  patents,  and  trademarks  is  effective  as  assignment 
of  patent  owned  by  it,  although  not  described  therein. 

Person  cannot  be  enjoined  from  using  his  own  name,  but  may  be  re* 
strained  from  using  it  in  manner  to  cause  confusion  with  business  of 
original  manufacturer. 

Approved  in  L.  E.  Waterman  Co.  v.  Modern  Pen  Co.,  235  U.  S.  94,  59 
L.  Ed.  146,  35  Sup.  Ct.  91,  enjoining  use  o£  name  ''A.  A.  Waterman" 
by  pen  company  without  juxtaposing' words  ''not  connected  with  L.  E. 
Waterman  Co.";  Rubber  etc.  Harness  Trimming  Co.  v.  F.  W.  Devoe  & 
C.  T.  Reynolds  etc.  Co.,  233  Fed.  164,  159,  enjoining  unfair  compe- 
tition in  use  of  words  "set  in  rubber"  on  brushes,  as  Ugainst  manu- 
facturer who  had  adopted  name  "rubberset"  for  its  brushes;  Knabe 
Bros.  Co.  V.  American  Piano  Co.,  229  Fed.  29,  30,  31,  146  C.  C.  A.  332', 
holding  grandsons  of  original  Knabe  could  not  be  enjoined  from  using 
their  name  "Knabe/'  but  must  make  it  clearly  appear  that  their  busi- 
ness is  not  successor  to  that  of  original  manufacturers ;  Standard  Paint 
Co.  V.  Rubberoid  Roofing  Co.,  224  Fed.  698,  140  C.  C.  A.  235,  enjoining, 
as  unfair  competition,  use  of  name  "Rubberoid"  without  stating  on 
labels  and  in  advertising  that  product  is  not  Rubberoid  roofing  of  Stan- 
dard Paint  Company;  Chickering  v.  Chickering  &  Sons,  215  Fed.  495, 
497,  498,  131  C.  C.  A.  538,  holding  successors  to  original  Chickering 
have  sole  right  to  use  word  "Chickering,"  and  enjoining  grandsons 
of  brother  of  original  Chickering  from  advertising  that  their  pianos  are 
only  Chickerings;  Guth  Chocolate  Co.  v.  Gnth,  215  Fed.  766,  enjoining 
use  of  name  "Guth"  upon  candy  or  packages  of  candy  offered  for 
sale  as  unfair  competition  against  successor  to  original  corporation; 
Stix  etc.  Dry  Goods  Co.  v.  American  Piano  Co.,  211  Fed.  274,  275, 
276,  277,  278,  127  C.  C.  A.  639,  grandsons  of  original  Knabe  organizing 
new  corporation  under  name  "Knabe  Bros.  Company,"  and  continuing 
manufacture  of  pianos,  cannot  be  enjoined  from  representing  that 
t)ianos  have  qualities  of  original  Knabes;  Yale  &  Towne  Mfg.  Co.  v. 
Worcester  Mfg.  Co.,  205  Fed.  958,  enjoining  as  unfair  competition  use 
of  name  "Blount,"  on  door-check  without  clearly  indicating  that  it  is 
not  made  by  original  manufacturer;  L.  E.  Waterman  Co.  v.  Standard 
Drug  Co.,  202  Fed.  171,  120  C.  C.  A.  455,  holding  person  selling  pens 
marked  "A.  A.  Waterman  &  Co.,"  and  orally  stating  that  pens  are 
not  "L.  E.  Waterman  pens"  violates  injunction  not  to  sell  pens  so 
marked  unless  words  are  juxtaposed  showing  pens  are  not  L.  E.  Water- 
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man  pens;  G.  &  C.  Merriam  Co.  v.  Saalfield,  198  Fed.  374,  375,  117 
C.  C.  A.  245,  allowing  recovery  of  profits  on  ground  of  loss  of  sales 
in  suit  for  unfair  competition  in  use  of  name  "Webster's  Dictionary"; 
L.  £.  Waterman  Co.  v.  Modem  Pen  Co.,  103  Fed.  247,  enjoining  use 
of  name  ''A.  A.  Waterman  &  Co."  in  sale  of  pens  without  use  of 
phrase,  ''not  connected  with  the  original  Waterman  pen";  Williams 
Soap  Co.  V.  J.  B.  Williams  Soap  Co.,  193  Fed.  386,  113  C.  C.  A.  310, 
owners  of  soap  business  established  in  1845  are  entitled  to  injunction 
to  restrain  use  of  word  "Williams"  in  corporate  name  or  for  brand 
of  soap  without  distinguishing  it  from  complainant's  name  and  product; 
Walter  Baker  &  Co.  v.  Gray,  192  Fed.  926,  52  L.  R.  A.  (N.  S.)  899,  113 
C.  C.  A.  117,  grocer  selling  "William  H.  Baker's  chocolate"  in  re- 
sponse to  order  for  "Baker's  chocolate"  is  not  guilty  of  unfair  com- 
petition, though  latter  name  exclusively  signified  for  many  years  pro- 
duct of  Walter  Baker  &  Co.,  pioneer  manufacturers;  G.  &  C.  Merriam 
Co.  V.  Saalfield,  190  Fed.  933,  111  C.  C.  A.  517,  decree  enjoining  use  of 
name  "Webster"  on  title  page  of  dictionaries,  without  explanation  that 
it  is  not  published  by  original  publishers  of  that  dictionary,  is  conclu- 
sive of  general  equities  of  parties,  but  not  as  to  precise  form  of  state- 
ment; John  T.  Dyer  Quarry  Co.  v.  Schuylkill  Stone  Co.,  186  Fed.  570, 
dismissing  bill  alleging  trademark  infringement  and  unfair  compe- 
tition in  use  of  words  "Birdsboro  Trap  Rock";  National  Distilling  Co. 
v.  Century  Liquor  etc.  Co.,  183  Fed.  209,  210,  211,  106  C.  C.  A.  638, 
member  of  partnership  dealing  in  bottle  whisky  and  using  as  trade- 
mark label  containing  name  of  partners  cannot  confer  right  to  use  such 
label  on  corporation  of  which  he  is  officer,  as  against  dealer  having 
used  name  as  brand  and  trademark  for  whisky  for  many  years ;  G.  &  C. 
Merriam  Co.  y.  Ogilvie,  170  Fed.  168,  96  C.  C.  A.  423,  amending  decree 
by  directing  that  defendant  should  insert  on  title  page  of  each  dic- 
tionary published  "This  dictionary  is  not  published  by  original  pub- 
lishers of  Webster's  Dictionary,  or  by  their  successors";  Ludlow  Valve 
Mfg.  Co.  V.  Pittsbui^h  Mfg.  Co.,  166  Fed.  31,  92  C.  C.  A.  60,  enjoining 
use  of  word  "Ludlow"  in  connection  with  valves  without  clear  state- 
ment that  valves  are  not  manufactured  by  successor  of  original  manu- 
facturers of  Ludlow  valves;  David  E.  Foutz  Co.  v.  S.  A.  Foutz  Stock 
Food  Co.,  163  Fed.  411,  holding  successor  to  original  S.  A.  Foutz 
Company,  manufacturing  animal  remedies,  is  entitled  to  injunction  to 
restrain  use  of  name  "S.  A.  Foutz/'  and  directing  amendment  of 
corporate  name  of  defendant  to  include  full  name  of  its  organizer, 
"Stanley  A.  Foutz,"  and  ordering  name  "Foutz"  on  package  to  be 
accompanied  by  statement  that  goods  are  not  prepared  by  original  Foutz 
company;  Rowley  v.  J.  F.  Rowley  Co.,  161  Fed.  95,  88  C.  C.  A.  258, 
injunction  restraining  use  of  name  "Rowley,"  in  manufacture  of  arti- 
ficial limbs  is  too  broad,  and  should  be  limited  to  use  of  name  without 
oxplanation  preventing  deception;  C.  A.  Briggs  Co.  v.  National  Wafer 
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Co.,  215  Mass.  104,  Aim.  Gas.  19140,  926,  102  N.  E.  88,  enjoining  as 
unfair  competition  use  of  words  ^'Boston  Wafers"  on  labels,  packages 
and  advertisements;  Sheffield-King  Milling  Co.  v.  Sheffield  Mill  etc. 
Co.,  105  Minn.  322,  127  Am.  St.  Bip.  674,  117  N.  W.  460,  successor 
to  original  Sheffield  milling  company  is  entitled  to  injunction  to  re- 
strain use  by  new  corporation  of  word  *  *  Sheffield ' '  in  corporate  name, 
or  as  trade  name  for  flour,  or  from  representing  itself  as  successor  of 
original  company;  World's  Dispensary  Med.  Assn.  v.  Pierce,  203  N.  Y. 
*425,  96  N.  E.  740,  enjoining  use  of  name  ** Pierce,"  or  ''Dr.  Pierce," 
without  prefixing  Christian  name  or  initials  in  advertising  proprietary 
medicines  in  order  to  prevent  confusion  in  public  mind  with  goods  of 
well-known  competitor;  Sanford-Day  Iron  Works  v.  Enterprise  Foun- 
dry &  Machine  Works,  130  Tenn.  683,  692,  172  S.  W.  540,  543,  manu- 
facturer of  car  wheels  having  right  to  designate  them  as  ** Whitney" 
wheels  is  entitled  to  injunction  to  restrain  rival  manufacturer  employing 
Asa  W.  Whitney,  relative  of  manufacturers,  from  designating  wheels 
as  ** Whitney  wheels"  or  *'Asa  W.  Whitney  wheels";  J.  I.  Case  Plow 
Works  V.  J.  I.  Case  Threshing  Mach.  Co.,  162  Wis.  202,  155  N.  W. 
134»  plow  company  having  trademark  in  name  ''Case"  is  entitled  to 
injunction  to  restrain  use  of  name  ''Case"  on  plows  manufactured  by 
threshing-machine  company  without  informing  public  that  they  are 
not  original  "Case"  plows;  Phoenix  Mfg.  Co.  v.  White,  149  Wis.  301, 
135  N.  W.  895,  manufacturer  under  contract  with  patentee  named 
"White"  having  built  up  trade  in  patented  article  luider  name  "White 
Saw  Swage,"  is  entitled  to  injunction  to  restrain  patentee  from  selling 
saw  swage  thereafter  invented  by  him  under  name  including  word 
"White." 

Distinguished  in  Westcott  Chuck  Co.  v.  Oneida  Nat.  Chuck  Co.,  199 
N.  T.  251,  139  Am.  St.  Rep.  907,  20  Aim.  Cas.  858,  92  N.  E.  640,  hold- 
ing defendant  had  right,  after  expiration  of  patent,  to  manufacture 
drill  chucks  which  were  duplicates  of  those  manufactured  by  plaintiff, 
but  not  to  use  numerals  or  names  adopted  by  plaintiff. 

Similarity  of  name  as  constituting  infringement  of  trademark  or 

trade  name.    Note,  Ann.  Oas.  1915B,  354. 
Use  of  personal  or  corporate  trade  name  as  unfair  competition. 

Note,  16  Ann.  Gas.  597. 

Use  of  geographical  name  as  unfair  competition.    Note,  Ann.  Oas. 

1915A,  543. 
Right  to  protection  in  use  of  geographical  name.    Note,  26  L.  R.  A. 

(N.  S.)  77,  78,  92. 

208  XT.  8.  561-569,  52  It.  Ed.  621,  28  Bup.  Ot.  352,  UNITED  STATES  r< 
SI8SET0N  it  WAHPETON  BANDS  OF  SIOXTX  INDIANS. 

Payments  for  depredations  by  Indians  and  expendltiireB  for  support  of 
destitute  Indians  were  properly  set  off  against  restored  annoitlea  by  Court 
of  Claims  in  ezerciaing  its  Jurisdiction  under  act  of  1906. 
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Approved  in  Wm.  Cramp  A  Sons  Ship.  etc.  Bldg.  Co.  ▼.  United 
States,  239  U.  S.  230,  60  L.  Ed.  842,  36  Sap.  Ct.  74,  heading  finding  of 
Court  of  Claims  that  there  was  no  mutual  mistake  in  execution  of  re- 
lease  and  that  failure  of  party  to  understand  legal  effect  of  release  did 
not  make  it  subject  to  reformation,  is  binding  on  Supreme  Court;  Sac 
&  Fox  Indians  in  Iowa  v.  Sac  &  Fox  Indians  in  Oklahoma,  220  U.  S. 
488,  55  L.  Ed.  555,  31  Sup.  Ct.  473,  affirming  decision  of  Court  of 
Claims  in  auit  to  determine  claims  for  annuities  under  Act  1907,  c.  2290, 
34  Stat.  1095. 

fi08  U.  8.    670-582,  62  L.    Bd.  626,  28   8up.  Ot.  337,  DI800NT0  OESELZ*- 
SOHAFT  ▼.  UMBSEIT. 

Not  cited. 

208  U.  8.  683-698,  62  L.  Ed.  630,  28  Sap.  Ot.  341,  NOBTHEBN  PAOIFIO 
BT.  00.  ▼.  MINNESOTA   EX  BEL.  DUI.UTH. 

Municipal  ordinance  requiring  railroad  to  repair  yiaduct  cannot  be 
regarded  as  mere  repudiation  of  city's  agreement  to  maintain  viaduct,  so 
as  to  defeat  appellate  Jurisdiction  of  Federal  Supreme  Oourt  InYoked  on 
ground  of  impairment  of  contract. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S. 
555,  58  L.  Ed.  725,  34  Sup.  Ct.  364,  ordinance  enacted  under  authority 
of  statute  is  State  law  within  meaning  of  Federal  Constitution,  and  of 
Judicial  Code,  §  237,  conferring  jurisdiction  on  Supreme  Court ;  Grand 
Trunk  Western  Ry.  Co.  v.  South  Bend,  227  U.  S.  561,  44  L.  R.  A.  (N.  S.) 
405,  57  L.  Ed.  638,  33  Sup.  Ct.  303,  holding  question  of  impairment  of 
contract  is  determinable  by  Federal  Supreme  Court  independent  of  de- 
cisions of  State  court;  Atchison  etc.  Ry.  Co.  v.  Shawnee,  183  Fed.  88, 
105  C.  C.  A.  377,  resolution  of  city  council  ordering  railroad  to  open 
street  through  station  yards  previously  vacated  by  ordinance,  under 
authority  of  act  of  1893,  constituting  contract,  is  impairment  of  con- 
tract giving  Federal  court  jurisdiction. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Con- 
stitution against  impairment  of  obligation  of  contracts.  Note, 
12  Ann.  Oaa.  504. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Oas.  1916A^  903. 

Ordinance  requiring  railroad  to  repair  yiadnct  caniring  railroad  orer 
street  at  its  own  expense  is  not  impairment  of  contract  of  city  to  maintain 
▼iaduct  at  its  own  expense  where  such  contract  is  void  as  against  public 
policy. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Omaha,  235  U.  S.  127,  59 
L.  Ed.  160,  35  Sup.  Ct.  82,  upholding  ordinance  of  Omaha  of  1910  re- 
quiring railroad  to  construct  viaduct  over  tracks  at  Dodge  Street; 
Russell  v.  Sebastian,  233  U.  S.  202,  Ann.  Gas.  19140,  1282,  58  L.  Ed. 
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920,  34  Sap.  Ct.  517,  holding  amendment  of  1911  to  California  Con- 
stitution and  ordinances  of  Los  Angeles  of  1911  were  ineffectual  to  de- 
prive corporation,  having  accepted  contract,  of  its  right  to  continue  to 
lay  pipes  in  streets;  Chicago  etc.  Ry.  Co.  v.  Minneapolia,  232  U.  S. 
438,  439,  58  L.  Ed.  674,  34  Sap.  Ct.  400,  condemning  strip  of  railroad 
right  of  way  and  compelling  railroad  to  build  bridge  at  its  own  ex- 
pense in  order  to  permit  municipality  to  build  canal  to  connect  two 
lakes  in  public  park  is  not  void  as  taking  of  property  without  due  pro- 
cess; Atlantic  Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S.  560,  58 
L.  Ed.  727,  34  Sup.  Ct.  364  (affirming  155  N.  C.  359,  362,  71  S.  E.  515, 
516),  ordinances  r^tilating  speed  of  trains,  notice  of  approach,  periods 
for  car  shifting,  and  adjustment  of  grades  of  track  to  street  grades, 
are  within  police  power  and  not  impairment  of  obligation  of  contract; 
Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  318,  58  L.  Ed.  245,  34 
Sup.  Ct.  48,  order  of  Kentucky  railroad  commission  made  under  au- 
thority of  act  of  1900  has  force  of  law  within  meaning  of  contract 
clause  of  Federal  Constitution;  Grand  Trunk  Western  Ry.  Co.  v.  South 
Bend,  227  U.  S.  553,  44  L.  B.  A.  (N.  8.)  405,  57  L.  Ed.  639,  33  Sup. 
Ct.  303  (reversing  174  Ind.  209,  213,  216,  89  N.  E.  887,  889,  890), 
ordinance  repealing  franchise  ordinance  permitting  railway  to  lay  double 
track,  availed  of  as  to  part  of  distance,  is  impairment  of  contract  and 
void;  Grand  Trunk  Western  Ry.  Co.  v.  Railroad  Commission,  221  U.  S. 
403,  55  L.  Ed.  787,  31  Sup.  Ct.  537,  contract  between  two  railroads  for 
bearing  expense  of  crossing  and  guarding  it  with  semaphores,  is  not 
impaired  by  order  of  commission  requiring  interlocking  system  and 
apportioning  expense  in  different  manner;  Monongahela  Bridge  Co.  v. 
United  States,  216  U.  S.  192,  54  L.  Ed.  441,  30  Sup.  Ct.  356,  upholding 
act  of  Congress  of  1899  authorizing  Secretary  of  War  to  require  re- 
moval of  obstructions  to  navigation  after  notice  to  parties  and  oppor- 
tunity to  be  heard;  Kansas  City  Gas  Co.  v.  Kansas  City,  198  Fed. 
509,  enjoining. enforcement  of  ordinance  of  1911  requiring  natural  gas 
company  to  maintain  prescribed  pressure,  as  impairment  of  contract, 
of  ordinance  of  1906;  Minneapolis  St.  Ry.  Co.  v.  Minneapolis,  189  Fed. 
454,  upholding  ordinance  of  1911  limiting  number  of  passengers  on  each 
car  and  imposing  penalty  for  its  violation;  Edison  Electric  Light  etc. 
Co.  V.  Blomquist,  185  Fed.  616,  ordinance  of  St.  Paul  of  1910  requiring 
electric  light,  telephone,  telegraph,  and  street  railway  companies  to 
remove  wires  at  their  own  expense  to  permit  moving  of  houses  through 
streets,  is  void;  Chicago  etc.  R.  Co.  v.  Board  of  Supervisors  of  Appa- 
noose County,  182  Fed.  295,  81  L.  R.  A.  (N.  S.)  1117,,  104  C.  C.  A.  573, 
in  proceedings  to  condemn  right  of  way  for  public  drainage  ditch  across 
railroad,  company  is  not  entitled  to  recover  as  damages  expense  of 
building  new  bridge,  but  is  limited  to  value  of  easement  across  right 
of  way;  Southern  Pac.  Co.  v.  Portland,  177  Fed.  961,  ordinance  pro- 
liibiting  railroad  from  operating  steam  locomotives  and  freight-cars 
along  street  upon  which  company  was  authorized  to  constmct  road 
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subject  to  regulation,  is  not  impairment  of  contract;  American  Tel.  & 
Tel.  Co.  V.  New  Decatur,  176  Fed.  139,  ordinance  repealing  franchise 
ordinance  and  ordering  telephone  company  to  remove  poles  and  wires 
from  street  does  not  impair  obligation  of  contract;  Chicago  v.  Pitts- 
bargh  etc.  Ry.  Co.,  247  111.  324,  189  Am.  St.  Rep.  329/  93  N.  E.  309, 
denying  recovery  in  action  by  city  against  railroad  to  recover  for  cost 
of  repaving  approaches  to  aqueduct  over  city  street;  Kaw  Valley 
Drainage  Dist.  v.  Kansas  City  etc.  Ry.  Co.,  87  Kan.  279,  284,  123  Pac. 
994,  995,  under  statute  of  1909  authorizing  drainage  district  to  con- 
demn and  cause  removal  of  obstructions,  railroad  may  be  required  to 
elevate  bridges  without  compensation';  State  v.  Great  Northern  Ry. 
Co.,  130  Minn.  484,  153  N.  W.  880^  upholding  statute  of  1913  requiring 
railroad  crossing  street  to  construct  sidewalk  to  connect  with  and  to 
correspond  to  sidewalks  constructed  by  municipality  or  abutting  prop- 
erty owners;  State  ex  rel.  City  of  St.  Paul  v.  Chicago  etc.  Ry.  Co., 
122  Minn.  281,  142  N.  W.  312,  granting  mandamus  to  compel  railroad 
to  depress  and  bridge  tracks  intersecting  specified  street;  Helena  Light 
ft  Ry.  Co.  V.  Helena,  47  Mont.  30,  130  Pac.  447,  provision  of  Rev.  Code.'t, 
§  3259,  did  not  confer  power  upon  city  to  require  railroad  to  light 
tracks  within  city  limits  without  cost  to  city;  State  ex  rel.  Omaha  v. 
Union  Pac.  R.  Co.,  94  Neb.  558,  143  N.  W.  919,  upholding  ordinance 
authorized  by  statute  of  1911  requiring  railway  to  construct  viaduct 
over  tracks;  Phoenix  Mut.  Life  Ins.  Co.  v.  City  of  Lincoln,  91  Neb. 
157,  135  N.  W.  448,  holding  railroads  may  be  compelled  to  construct 
viaducts  over  tracks,  and  are  liable  for  damages  for  injuries  to  abut- 
ting property;  Missouri  etc.  Ry.  Co.  v.  State,  29  Okl.  655,  119  Pac. 
123,  upholding  order  of  railroad  commission  requiring  railroads  to 
maintain  union  depot  at  specified  town,  under  authority  of  statute  of 
1908 ;  Pennsylvania  R.  Co.  v.  Ewii^,  241  Pa.  592,  Ann.  Oa».  1915B,  167, 
49  L.  E.  A.  (N.  S.)  977,  88  Atl.  779,  fact  that  railroads  affected  by 
Full  Crew  Act  of  1911  must  make  additional  expenditures  is  not  taking 
of  property  without  due  process;  City  of  Chattanooga  v.  Southern  Ry. 
Co.,  128  Tenn.  406,  407,  161  S.  W.  1002,  upholding  act  of  1907  and 
ordinance  thereunder  requiring  railroad  to  replace  bridge  at  crossing, 
although  city  had  contracted  to  maintain  bridge;  Sabre  v.  Rutland  R. 
Co.,  86  Vt.  364,  Ann.  Caa.  1915C,  1269,  85  Atl.  700,  holding  State  rail- 
road commission  has  authority  under  act  of  1906  to  investigate  con- 
ditions and  order  construction  of  gate  at  dangerous  crossing;  Bacon  v. 
Boston  etc.  R.  R.,  83  Vt.  453,  76  Atl.  142,  railroad  commission  in  order- 
ing  construction  of  subway  at  crossing  could  require  removal  of  tracks 
unless  incident  to  construction  of  subway  and  could  not  require  con- 
struction of  underground  baggage-room  with  elevator;  Superior  v. 
Roemer,  154  Wis.  357,  359,  360,  141  N.  W.  254,  255,  holding  city  could 
not  make  valid  contract  to  pay  part  of  expense  of  constructing  viaduct 
over  railroad  tracks,  and  upholding  order  of  commission  apportion- 
ing twenty  per  cent  of  cost  to  city. 
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Distinguished  in  American  Tobacco  Co.  t.  Missouri  Pac.  Ry.  Co.,  247 
Mo.  433,  467,  533, 157  S.  W.  517,  528,  554,  holding  ordinances  of  St.  Louis 
of  1913  requiring  railways  to  depress  tracks  were  void  as  unreasonable 
and  not  authorized  by  board  of  supervisors ;  State  ex  rel.  Northern  Pac 
Ry.  Co.  V.  Railroad  Commission,  140  Wis.  166,  121  N.  W.  926,  railroad 
having  constructed  road  while  statute  of  1898  was  in  force  under  which 
it  could  not  be' required  to  pay  part  of  expense  of  subsequent  crossing 
by  another  railroad,  acquired  vested  property  right  which  cannot  be 
taken  by  another  company  without  compensation. 

Validity  of  requirement  that  railroad  shall  construct  and  maintain 
crossings  at  new  highways  without  compensation.  Note,  20  Ann. 
Oas.  1808. 

Power  to  compel  railroad  to  establish  or  maintain  overhead  or  un- 
deiground  crossing  of  subsequently  opened  highway.  Note,  28 
L.  B.  A.  (K.  8.)  299. 

Power  of  State  to  annul  its  contract  by  legislative  act.  Note,  Ann. 
Oas.  1915B,  137. 

Nullification  or  breach  of  State  contract  as  impairment  of  obliga- 
tion of  contract.    Note,  45  L.  R.  A.  (N.  8.)  723. 

208  V.  S.  598-609,  52  L.  Sd.  637,  28  8np.  Ot.  831,  HAIBSTON  v.  DANVILLE 
ft  W.  B.  B.  OO. 

Oondemnatlon  of  land  by  railroad  for  spur-track  wlU  not  be  held  for 
priyate  use  where  State  courts  haye  held  use  was  public,  although  motlye 
dictating  location  was  to  reacn  private  industry  eontrlbntlng  to  cost. 

Approved  in  Mt.  Vernon- Woodberry  Cotton  Duck  Co.  v.  Alabama  etc. 
Power  Co.,  240  U.  S.  32,  60  L.  Ed.  511,  36  Sup.  Ct.  236,  upholding  Ala- 
bama statute  providing  for  condemnation  of  property  for  water-power 
purposes;  O'Neill  v.  Leamer,  239  U.  S.  250,  253,  60  L.  Ed.  264,  266,  36 
Sup.  Ct.  57,  upholding  statutes  of  Nebraska  of  1905  and  1909  providing 
for  establishment  of  drainage  districts  and  for  assessment  of  benefits; 
United  States  v.  Louisiana  etc.  Ry.  Co.,  234  U.  S.  25,  58  L.  Ed.  1194, 
34  Sup.  Ct.  741,  Congress  by  exempting  lumber  from  commodities  clause 
shows  that  it  regards  railroad  tap-lines  for  lumber,  owned  by  owners  of 
timber,  as  essential  for  development  of  timber  interests,  and  order  of 
commission  requiring  tap-line  to  cease  division  of  rates  as  to  lumber 
owned  by  it  is  void;  Union  Line  Co.  v.  Chicago' etc.  Ry.  Co.,  233  U.  S. 
219,  222,  58  L.  Ed.  928,  980,  34  Sup.  Ct.  522,  upholding  statute  of  Wis- 
consin authorizing  railroad  to  condemn  land  for  spur-track,  although 
track  at  outset  is  to  serve  single  industry  which  is  to  share  cost  of  initial 
outlay;  Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  790,  foreign 
corporation  complying  with  Iowa  Code  of  1897,  §  1990,  is  authorized  by 
its  charter  and  act  of  Congress  of  1905  to  build  dam  across  Mississippi 
River  at  rapids  to  generate  electricity,  and  may  condemn  land  which 
would  necessarily  be  overflowed;  Bedford  Quarries  Co.  y.  Chicago  etc. 
XIX— 76 
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Ry.  Co.,  175  Ind.  306,  35  L.  B.  A.  (N.  8.)  641,  94  N.  E.  328,  in  proceed- 
ing to  condemn  lapd  for  industrial  side-track  evidence  shows  track  is  for 
public  use;  Westport  Stone  Co.  v.  Thomas,  175  Ind.  324,  36  L.  S.  A. 
(N.  8.)  646,  94  N.  E.  408,  lateral  railroad  built  under  statute  of  1908 
is  for  public  use  for  which  .land  may  be  condemned ;  Salisbury  Land  etc. 
Co.  V.  Commonwealth,  215  Mass.  377,  46  L.  R.  A.  (N.  8.)  1196, 102  N.  E. 
623,  valid  provision  of  statute  of  1912  to  acquire  land  by  ^aminent  domain 
for  bathing  beach  is  so  interwoven  with  invalid  provision  authorizing 
commission  to  sell  or  lease  such  lands  that  whole  is  invalid;  McDonald 
v.  Marquette  Circuit  Judge,  159  Mich.  370,  123  N.  W.  1113,  in  proceed- 
ing to  condemn  land  for  public  cemetery,  fact  that  iron  company  agree- 
ing to  bear  expense  of  removal  of  bodies,  is  interested  in  having  city 
locate  cemetei^'  on  defendant's  land  to  diminish  value  of  adjoining  land 
for  mining  purposes,  is  immaterial;  Pere  Marquette  R.  Co.  v.  United 
States  Gypsum  Co.,  154  Mich.  299,  22  L.  R.  A.  (N.  8.)  181,  117  N.  W. 
736,  in  proceeding  to  condemn  land  for  spur-track  to  mill  of  single  in- 
dividual, public  necessity  was  not  shown;  Corporation  Commission  v. 
Southern  Ry.  Co.,  153  N.  C.  563,  69  S.  E.  623,  requirement  of  side-tracks 
to  private  industries  on  order  of  corporation  commission  by  Revisal 
1905,  §  1097,  is  for  public  use;  Illinois  Cent.  R.  Co.  v.  East  Sioux  Falls 
Quany  Co.,  33  S.  D.  77, 144  N.  W.  728,  section  505,  Civil  Code,  authoriz- 
ing railroad  to  appropriate  real  estate  for  construction  of  road,  includ- 
ing switches  and  side-tracks  authorizes  condemnation  of  land  for  indus- 
trial spur-track;  Dismal  Swamp  R.  Co.  v.  John  L.  Roper  Lumber  Co., 
114  Va.  546,  Ann.  Oas.  1914C,  641,  77  S.  E.  601,  corporation  organized 
as  successor  to  railroad,  having  charter  right  to  condemn  land,  may  con- 
demn land  for  its  uses,  although  stock  is  owned  by  persons  owning  stock 
of  lumber  company  whose  freight  constitutes  greater  part  of  traffic; 
State  ex  rel.  Chicago  etc.  Ry.  Co.  v.  Public  Service  Commission,  77  Wash. 
545,  547,  Aim.  Oas.  1915D,  202,  137  Pac.  1063,  1064,  upholding  order 
of  commission  requiring  building  of  spur-track  primarily  for  use  of 
single  shipper;  State  ex  rel.  Mcintosh  v.  Superior  Court,  56  Wash.  217, 
105  Pac.  639,  fact  that  private  individuals  and  corporations  subscribe  to 
capital  stock  of  railroad  does  not  deprive  road. of  public  character  and 
prevent  it  from  condemning  right  of  way;  dissenting  opinion  in  Nord- 
gard  V.  Marysville  etc.  Ry.  Co.,  218  Fed.  742,  134  C.  C.  A.  415,  majority 
holding  in  action  for  injuries  that  logging  road  transporting  logs  from 
timber  lands  in  Washington  to  Puget  Sound  is  not  engaged  in  interstate 
commerce  within  meaning  of  Federal  Employers'  Liability  Act  of  1908. 

Power  to  condemn  right  of  way  for  track  to  private  establishment. 
Note,  36  L.  B.  A.  (N.  8.)  686. 

Miscellaneous.'  Cited  in  Manchester  v.  Board  of  Water  Commission- 
ers, 241  U.  S.  650,  60  L.  Ed.  1221,  36  Sup.  Ct.  552,  affirming  judgment 
on  authority  of  principal  case;  Seekatz  v.  Medina  Valley  Irr.  Co.,  241 
U.  S.  647,  60  L.  Ed.  1219,  36  Sup.  Ct.  451,  dismissing  for  want  of  juris- 
diction. 
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206  U.  8.  60^-612,  52  I..  Ed.  642,  28  Sup.  Ct.  426,  WABASH  B.  B.  00.  T. 
A1>ELBEBT  COIjLEGE. 

Where  Federal  court  has  poaaesflion  of  property,  declaration  by  State 
court  of  Uen  on  property  is  st^p  toward  invasion  of  possession  of  Federal 
court  and  is  beyond  jurisdiction  of  State  court. 

Approved  in  Empire  Trust  Co.  v.  Brooks,  232  Fed.  642,  643, 146  C.  C.  A. 
567,  where  State  court  has  made  no  order  appointing  receiver,  and  has 
not  taken  possession  of  insolvent  corporation's  property  in  suit  for  dis- 
solution of  corporation,  Federal  court  by  appointing  receiver  acquires 
priority  of  jurisdiction;  Scott  v.  George's  Creek  Coal  etc.  Co.,  202  Fed. 
257,  Federal  court  refuses  to  proceed  in  suit  by  assignee  in  bankruptcy 
for  relief  based  on  bankrupt's  stock  until  proceeding  in  State  court  for 
dissolution  of  domestic  corporation  is  terminated  in  so  far  as  it  refei's 
to  stock  of  bankrupt;  Hardin  v.  Union  Trust  Co.,  191  Fed*  165,  111 
C.  C.  A.  632.  State  court  having  jurisdiction  to  establish  and  foreclose 
liens  on  real  property,  having  determined  priority  of  liens  and  ordered 
sale,  has  custody  of  property  so  long  as  decree  is  unexecuted  and  Fed- 
eral court  will  not  enforce  lien  against  property;  Loeb  v.  Fischer,  137 
La.  136,  68  South.  385,  refusing  to  seisse  and  sell  property  to  satisfy 
vendor's  lien,  where  bankruptcy  court  has  possession  of  property. 

208  U.  S.  613,  52  L.  Ed.  645,  28  Sup.  Ot.  567,  DUBIEN  v.  KANSAS. 

Cited  in  State  v.  Weiss,  84  Kan.  169,  86  L.  B.  A.  (N.  8.)  73,  113  Pac. 
390. 

Exception  in  constitutional  prohibition  as  limitation  upon  legislative 
power.    Note,  36  L.  B.  A.  (N.  8.)  74. 

208  V.  S.  614,  62  L.  Ed.  646,  28   Sup.  Ot.  569,   UNITED   IiAND  ASSN.  T. 
ABRAHAMS. 

Cited  in  Rothschild  &  Co.  v.  Steger  &  Sons  Piano  Mfg.  Co.,  256  111. 
206,  Ann.  Oas.  1918E,  276,  42  L.  B.  A  (N.  8.)  793,  99  N.  E.  923. 

208  U.  S.  615,  52  I..  Ed.  646,  28  Sup.  Ct.  568»  UNITED  STATES  Y.  HILL- 
HOUSE. 

Cited  in  United  States  ▼.  Auto  Import  Co.,  168  Fed.  244,  93  C.  C.  A^ 
456. 

208  U.  S.  618,  52  L.  Ed.  647,  28  Sup.  Ot.  569,  SMITH  ▼.  UNITED  STATES. 

Cited  in  United  States  v.  Denver  etc.  B.  Co.,  163  Fed.  520,  90  C.  C.  A. 
329. 
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209  U.  8.  1-20,  52  Zi.  Ed.  866,  28  Sop.  Ot  319,  WHITE-SMITH  1CU8I0 
FUE.  00.  ▼.  APOLLO  00. 

Protection  giyon  to  copyrlghtB  is  stAtutory  and  depends  npon  constrac- 
tion  of  ttstnte. 

Approved  in  Caliga  v.  Inter-Ocean  Newspaper  Co.,  216  IT.  S.  188,  64 
L.  Ed.  162,  30  Snp.  Ct.  38,  holding  copyright  law  makes  no  provision 
for  filing  amendments  to  first  application  and  statutory  limit  of  copy- 
iight  cannot  he  extended  hy  new  application;  Bong  v.  Alfred  S.  Camp- 
hell  Art  Co.,  214  U.  S.  247,  63  L.  Ed.  984,  29  Sup.  Ct.  628,  approving 
construction  given  hy  State  Department  and  Lihrarian  of  Congress  to 
copyright  statute  as  denying  copyright  protection  to  citizens  of  Peru,  in 
absence  of  President's  proclamation  extending  such  right  to  Pern ;  Bohbs- 
Merrill  Co.  v.  Straus,  210  U.  S.  346,  62  L.  Ed.  1091,  28  Sup.  Ct.  722, 
sole  right  to  vend  under  section  4952,  Revised  Statutes,  does  not  give 
owner  of  copyright  after  sale  of  book  to  purchaser  right  to  restrict 
future  sales  of  book  at  retail;  Illinois  Cent.  R.  Co.  v.  A.  Waller  ft  Co., 
164  Fed.  364,  construing  Removal  Acts  of  1875,  1887  and  1888,  and  hold- 
ing  right  of  removal  is  limited  to  defendant. 

Amendment  of  section  4966  by  Act  of  1897,  providing  penalty  for  per- 
forming copyrighted  dramatic  or  musical  composition,  does  not  enlarge 
previous  section  of  act. 

Approved  in  Merrell-Soule  Co.  v.  Powdered  Milk  Co.,  215  Fed.  928, 
Stauf  patent  for  process  of  desiccating  milk  was  not  first  patented  iti 
foreign  country  so  as  to  render  it  void  under  Revised  Statutes,  §  4887, 
as  amended  in  1897. 

Perforated  rolls,  operated  on  musical  instrument  to  reproduce  tones, 

are  not  copies  of  musical  composition  within  meaning  of  c<qnrright  statute. 

Approved  in  F.  A.  Mills  v.  Standard  Music  Roll  Co.,  223  Fed.  852, 

fact  that  owner  of  copyrighted  musical  composition  fails  to  file  notice 

of  license  to  others  to  use  copyrighted  work  on  parts  of  instruments  re- 

(1205) 
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producing  mechanically  masical  work  does  not  prevent  owner  from  main- 
taining action  for  protection  of  exclusive  right  to  print,  publish  or  sell 
copyrighted  work;  M.  Witmark  %b  Sons  v.  Standard  Music  Roll  Co.,  221 
Fed.  378,  137  C.  C.  A.  184  (affirming  213  Fed.  534),  under  Revised  Stat- 
utes, §  4952,  as  amended  in  1905,  copyright  of  musical  composition  is 
not  infringed  by  publication  and  distribution  of  words  to  purchasers  of 
perforated  music-rolls;  Fonotipia  Limited  v.  Bradley,  171  Fed.  963,  en- 
joining infringement  of  copyright  of  disc  records  reproducing  music 
of  artists  of  distinction  by  making  copies  from  commercial  records  with- 
out paying  expense  of  obtaining  original  records;  Harper  &  Bros.  v. 
Kalem  Co.,  169  Fed.  63,  94  C.  C.  A.  429,  pictures  of  dramatization  of 
Ben  Hur  do  not,  as  photograph,  infringe  copyrighted  book  or  dxama,  but 
when  exhibited  as  moving  picture  it  is  dramatizatiouf  constituting  con- 
tributory infringement. 

What  constitutes  infringement  of  musical  copyright.    Note,  Ann. 
Cas.  1916A,  871. 

209  n.  S.  20-24,  52  It.  Ed.  663,  28  Sup.  Ot.  836,  DUN  Y.  LXTMBEBMEITS 
CREDIT  ASSN. 

Findings  of  fact  made  by  Circuit  Court  and  Circuit  Court  of  Appeals, 
not  shown  to  be  clearly  erroneous,  will  not  be  reversed  by  Supreme  Court. 

Approved  in  Washington  Securities  Co.  v.  United  States,  234  U.  S.  78, 
58  L.  Ed.  1223,  34  Sup.  Ct.  725,  Gilson  v.  United  States,  234  U.  S.  384, 
58  L.  Ed.  1868,  34  Sup.  Ct.  778,  Texas  etc.  Ry.  Co.  v.  Railroad  Commis- 
sion, 232  U.  S.  339,  58  L.  Ed.  680,  34  Sup.  Ct.  438,  and  Page  v.  Rogers, 
211  U.  S.  577,  58  L.  Ed.  884,  29  Sup.  Ct.  159,  all  following  rule. 

Where  lower  courts  find  proportion  of  copyrighted  matter  is  insignifi- 
cant compared  with  independently  acquired  information,  court  will  not 
enjoin  use  of  trade  Journal. 

Approved  in  Bliss  v.  Anaconda  Copper  Min.  Co.,  167  Fed.  367,  deny- 
ing injunction  to  restrain  operation  of  smelter  on  ground  that  fumes  and 
arsenic  precipitated  injured  crops  on  farm  and  poisoned  stock. 

The  law  of  mercantile  agencies.    Note,  Ann.  Oas.  1916D,  749. 

Miscellaneous.  Cited  in  Bliss  v.  Anaconda  Copper  Min.  Co.,  167  Fed. 
1028,  dismissing. bill  and  requiring  each  party  to  pay  costs,  where  there 
was  reasonable  basis  for  suit.  * 

209    U.  3.  24-36,  52   I..  Ed.  666,  28    Sup.    Ct.    328,    VENNEB   T.   QBEAT 
NOBTHEBK  B.  B.  CO. 

Jurisdiction  of  Circuit  Court  prescribed  by  Congress  cannot  be  enlarged 
or  diminished  by  rules  of  court. 

Approved  in  American  Creosote  Works  v.  C.  Lembcke  &  Co.,  165  Fed. 
812,  sustaining  demurrer  to  complaint  for  misjoinder  of  causes  of  action 
for  damages  for  breach  of  contract  with  demand  for  equitable  relief, 
incidental  to  collection  of  judgment  on  demand  for  damages. 
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CHrciiit  Court  has  jvrifldletton  of  stocUiolder's  rait,  although  bill 
must  he  dismissed  for  noncompliance  with  £quity  Bule  94. 

Approved  in  Bogert  v.  Southern  Pac.  Co.,  215  Fed.  219,  holding  stock- 
holder suing  corporation  for  damages  to  his  property  is  not  required 
to  make  corporation  holding  l^al  title  party  to  suit;  Denver  v.  Mer- 
cantile Trust  Co.,  201  Fed.  798, 120  C.  C.  A.  100,  Federal  court  has  juris- 
diction of  suit  hy^  trustee  of  mortgage  to  enjoin  repeal  of  franchise  of 
railroad  which  would  seriously  affect  value  of  bonds  and  is  not  required 
to  join  mortgagor  where  it  would  defeat  jurisdiction  of  Federal  court; 
Lawrence  v.  Southern  Pac.  Co.,  180  Fed.  827,  828,  Federal  court  cannot 
remand  cause  to  State  court  for  lack  of  indispensable  party  which  can- 
not be  brought  in,  but  must  dismiss  it,  though  dismissal  may  deprive 
plaintiff  of  right  to  maintain  suit  in  any  forum;  Ryan  v.  Martin,  165 
Fed.  770,  complaint  to  set  aside  stock-pooling  agreement  not  setting  out 
agreement  nor  stating  time,  place  or  circumstances  of  its  execution  and 
delivery,  nor  alleging  parties  thereto  or  that  it  was  without  considera- 
tion, is  insufficient ;  Continental  Securities  Co.  v.  Interborough  etc.  Tran- 
sit Co.,  165  Fed.  961,  stockholder's  bill  to  avoid  alleged  illegal  consolida- 
tion of  street  railways  veiified  by  president,  alleging  ownership  of  shares 
of  stock,  charging  suit  was  not  collusive  to  secure  Federal  jurisdiction, 
and  that  demand  had  been  made  on  directors  to  dissolve  consolidation 
sufficiently  complied  with  Equity  Rule  94;  Burlin^auie  v.  Manchester, 
44  App.  D.  C.  338,  where  equity  court  having  jurisdiction  of  subject 
matter  and  parties  dismisses  suit  for  failure  to  make  out  case  for  equi- 
table relief,  it  has  jurisdiction  to  tax  costs  against  unsuccessful  party; 
Pennsylvania  Co.  v.  Scofield,  161  Fed.  913,  88  C.  C.  A.  602,  arguendo. 

In  stockholder's  siiit  ^ii^g^wg  joint  ftaadulent  conduct  of  corporation 
and  others^  corporation  cannot  he  realigned  as  party  plaintiff,  though  it 
might  be  to  its  financial  interest  to  have  plaintiff  prevaiL 

Approved  in  Hidden  v.  Washington-Oregon  Corp.,  217  Fed.  304,  in  suit 
to  remove  mortgage  trustee,  mortgagor  is  necessary  party;  Crawford  v. 
Seattle  etc.  Ry.  Co.,  198  Fed.  923,  in  stockholder's  suit,  corporation  under 
control  of  codefendants  is  properly  aligned  with  them,  and  suit  is  not 
removable  where  corporation  is  citizen  of  same  State  as  complainants; 
Kelly  V.  Mississippi  River  Coaling  Co.,  175  Fed.  486,  corporation  is  in- 
dispensable party  to  suit  by  stockholder  upon  right  of  action  in  corpo- 
ration and  will  be  aligned  with  defendant  wUcre  it  is  opposed  to  object 
of  bill,  and  where  upon  such  alignment  requisite  diversity  does  not  exist, 
suit  will  he  dismissed;  Stephens  v.  Smartt,  172  Fed.  471,  472,  dismiss- 
ing suit  for  want  of  jurisdiction  where  real  controversy  is  between  oflfi- 
ce]*s  of  church  corporation  and  codefendants,  all  of  whom  are  citizens 
of  Tennessee,  and  upon  realignment  of  parties  necessary  diversity  of 
citizenship  will  not  exist;  Stewart  v.  Mitchell,  172  Fed.  907,  909,  dis- 
missing suit  for  want  of  jurisdiction  where  real  controversy  is  between 
members  of  church  faction  and  codefendants,  and  upon  realignment  of 
parties  requisite  diversity  of  citizenship  is  lacking;  Caylor  v.  Cooper, 
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165  Fed.  760,  762^  fact  that  joint  trustee  refusing  to  be  complainant  in 
case  involving  trust  property  is  joined  as  defendant  does  not  create  non- 
joinder of  parties  complainant. 

Right  of  stockholder  to  sue  to  set  aside  as  fraudulent  transaction 
consummated  at  expense  of  corporation  before  he  acquired  stock. 
Note,  AxiiL  Oaa.  1912D,  1101. 

Right  of  stockholder  to  attack  fraudulent  transaction  occurring  be- 
fore he  acquires  his  stock.    Note,  88  L.  R.  A.  (K.  S.)  988. 

209  n.  8.  36-39,  62   L.  Ed.  670,  28    Sup.    Ot.    422,    BATTLE  ▼.  UNITED 
STATES. 

Appeal  to  race  prejudice  as  improper  argument  of  counsel.  Note, 
Ann.  Gas.  1913D,  1167,  1168. 

Presumption  and  burden  of  proof  as  to  sanity  in  criminal  cases. 
Note,  44  L.  R.  A.  (N.  S.)  120,  124,  130. 

209   V.  S.  39-46,  62  L.    Ed.  673,  28    Sup.    Ot.  426,    UNITED    STATES  ▼. 


Solicitation  of  funds  for  campaign  purposes  prohibited  by  OIyU  Service 
Act  or  1883,  section  12,  made  by  letter,  is  completed  upon  delivery  of  letter, 
and  if  letter  is  received  in  building  or  room  described  in  section  12,  pro- 
hibited offense  is  committed  in  prohibited  place. 

Approved  in  Price  v.  Henkel,  216  U.  S.  493,  64  L,  Ed.  686,  30  Sup.  Ct. 
257,  independent  evidence  offered  to  show  accused  was  not  in  district 
where  indictment  was  found  is  not  conclusive ;  James  Clark  Distilling  Co. 
V.  Western  Maryland  Ry.  Co.,  219  Fed.  338,  mailing  of  letters  in  Mary- 
land, where  liquor  may  be  sold,  soliciting  orders  in  West  Virginia  is  not 
))rohibited  by  statute  of  1914  of  West  Virginia,  regulating  sale  of  liquor; 
West  Virginia  v.  Adams  Express  Co.,  219  Fed.  800,  135  C.  C.  A.  464, 
fact  that  person  uses  mails  to  solicit  orders  for  intoxicating  liquor  to 
be  delivered  in  West  Virginia  contrary  to  State  law  is  no  protection  to 
liini  or  to  carrier  delivering  liquor,  and  under  Webb-Kenyon  Act  of  1913, 
carrier  may  be  enjoined  from  making  deliveries  of  liquor  so  ordered; 
(xolden  &  Co.  v.  Justice's  Court,  23  Cal.  App.  800,  801,  140  Pac.  59,  venue 
for  prosecution  of  offense  of  soliciting  orders  for  liquor  in  no-license 
territory  prohibited  by  Wyllie  local  option  law  of  1911  is  in  county  where 
letter  soliciting  order  is  received ;  Hyde  v.  United  States,  35  App.  D.  C. 
478,  indictment  for  conspiracy  will  lie  in  jurisdiction  where  act  in  fur- 
therance of  it  is  committed,  although  conspiracy  was  formed  in  another 
jurisdiction;  R.  M.  Rose  Co.  v.  State,  133  Ga.  364,  S6  L.  B.  A.  (N.  8.) 
443,  65  S.  £.  774,  accusation  charging  solicitation  by  mail  of  orders  for 
intoxicating  liquor  by  circular  from  person  in  another  State  to  person 
living  in  this  State,  where  sale  of  intoxicating  liquor  is  prohibited,  does 
not  set  forth  crime  under  Penal  Code  of  1895,  §428;  Rose  v.  State,  4 
Ga.  App.  600,  601,  62  S.  E.  122,  123,  holding  solicitation  by  mail  of 
orders  for  intoxicating  liquor  to  be  filled  for  pei-sons  living  in  county 
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where  sale  of  such  liquor  is  prohibited  by  law  is  violative  of  section  428 
of  Penal  Code  of  1895 ;  Stone  v.  Old  Colony  St.  Ry.  Co.,  212  Mass.  463, 
99  N.  E.  219^  where  railroad  mails  application  for  insurance  to  home 
office  of  insurance  company  in  Philadelphia,  where  policies  are  signed 
and  mailed,  contract  is  completed  and  to  be  performed  in  Pennsylvania ; 
Hayner  v.  State,  83  Ohio  St.  191,  93  N.  E.  902,  prosecution  for  solicita- 
tion of  orders  for  intoxicating  liquor  in  violation  of  act  of  1909  is  prop- 
erly conducted  in  county  where  letter  soliciting  order  is  received;  United 
States  v.  Smith,  163  Fed.  928,  arguendo. 

209  U.  8.  45-53,  52  I^  Ed.  676,  28  Bap.  Ot.  439,  O'REILLT  DE  CAMERA 
▼.  BBOOKE. 

BatUlcation  by  the  EzecntiYe,  Oongxefls  and  the  treaty-makiiig  power 
of  the  action  of  the  Cuhan  military  governor,  in  abolishing  a  hereditary 
office,  with  its  emolnmenta,  makes  his  act  that  of  the  United  States,  and 
exonerates  him  ftom  all  liability. 

Approved  in  Tiaco  v.  Forhes,  228  U.  S.  556,  57  L.  Ed.  966,  33  Sup.  Ct. 
585,  deportation  of  Chinaman  from  Philippine  Islands  by  g^ovemor-gen- 
eral  prior  to  act  of  legislature  of  1910,  authorizing  deportation,  is  rati" 
fied  by  such  act;  American  Banana  Co.  v.  United  Fruit  Co.,  213  U.  S. 
359,.  16  Ann.  Oas.  1047,  53  L.  Ed.  833,  29  Sup.  Ct.  511,  holding  in  action 
for  conspiracy  in  violation  of  Sherman  anti-trust  law,  that  acts  of  sol< 
diers  and  officials  of  Costa  Rica  not  alleged  to  have  been  without  con- 
sent of  government  must  be  taken  to  have  been  done  by  its  orders. 

Holder  of  heritable  office  in  Onba  had  no  property  surviving  extinction 
of  sovereignty  of  Spain. 

Approved  in  Alvarez  Y  Sanchez  v.  United  States,  216  U.  S.  176,  54 
L.  Ed.  435,  30  Sup.  Ct.  361,  abolition  of  office  of  procurator  in  Porto 
Rico,  salable  in  perpetuity  under  Spanish  law,  does  not  violate  Federal 
Constitution  or  infringe  property  rights  of  incumbent  prior  to  cession  of 
Porto  Rico. 

209  TJ.  8.  53-66,  52  L.  Ed.  679,  28  Sup.  Ot.  474,  SMITH  ▼.  EAIMET. 

Miscellaneous.  Cited  in  Luke  v.  Smith,  227  U.  S.  380,  381,  57  L.  Ed. 
561,  33  Sup.  Ct.  356,  following  local  court's  construction  of  recording 
statute  of  Arizona  and  holding  purchaser  of  real  estate  with  notice  that 
holder  of  l^^l  title  was  trustee  took  with  notice  notwithstanding  stat- 
ute; Luke  V.  Smith,  13  Ariz.  158,  108  Pac.  494,  construing  recordinir 
statute  and  holding  partner's  equitable  lien  for  money  advanced  in  busi- 
ness is  superior  to  lien  of  purchaser  at  execution  sale  under  judgment 
against  partner  holding  legal  title,  where  purchaser  has  actual  or  con- 
structive notice  of  partner's  lien. 
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209  U.  &  56-99,  52  lb  B4.  681,  88  tap.  Ct.  488.  AMMOfUR  PACKIHO  OO. 


Deviee  to  ofetaia  rebste  B6«d  not  be  ftandalflBt  to  be  witUn  fcovislQa 
of  EDdDS  Act  of  1908,  pnAibitiiiff  derialions  from  pabiiihed  efbeiliilr 

Approved  in  United  SUtes  v.  Hoeking  Valley  Rv.  Co.,  194  Fed.  249, 
railroad  practices  discrimination  in  interstate  commeree  in  violation  of 
act  of  1906  by  device  of  extending  credit  to  favored  shipper  while  de- 
iiiauding  prepayment  from  others ;  Economic  Qas  Co.  v.  City  of  Ij06  An- 
^^eles,  168  CaL  451,  Ann.  Cas.  1916A,  931.  143  Pac.  718,  statute  of  1911, 
aathorizing  city  to  establish  gas  rates,  is  not  limited  to  fixing  of  maxi- 
mam  rates  hnt  includes  power  to  prohibit  lowering  of  rates  directly  or 
indirectly,  including  device  of  lowering  rate  to  customers  paying  bills 
by  specified  time ;  Southern  Express  Co.  y.  Pope,  5  Ga.  App.  695,  63  S.  £. 
811,  shipper  not  disclosing  unusual  value  of  package  ofEered  for  inter- 
state shipment  cannot  recover  for  its  loss. 

EUdns  Act  of  1903  re(|«lrea  aU  ddppen  to  be  treated  aUka  and  to  paj 
rate  estaUUhed  and  posted. 

Approved  in  Louis\'ille  etc.  R.  R.  Co.  ▼.  Maxwell,  237  U.  S.  97,  K  R.  A. 
1915E,  665,  59  L.  Ed.  855,  35  Sup.  Ct  494,  passenger  must  pay  filed 
tariff  rates  for  route  by  specified  points,  although  he  might  have  taken 
direct  route,  notwithstanding  misquotations  of  carrier*s  agent;  Boston 
etc.  R.  R.  Co.  V.  Hooker,  233  U.  S.  112,  Ann.  Gas.  1915D,  593,  L.  R.  A. 
1915B,  450,  58  L.  Ed.  876,  34  Sup.  Ct.  526,  provision  of  tariff  schedule 
limiting  liability  for  passenger's  baggage  unless  value  is  declared  and 
excess  charges  paid  is  regulation  within  meaning  of  Commeree  Aet,  and 
is  sufficient  to  give  passenger  notice  of  limitation;  Pennsylvania  R.  R. 
Co.  V.  International  Coal  Min.  Co.,  230  U.  S.  197,  Ann.  Gas.  1915A,  315, 
57  L.  Ed.  1451,  33  Sup.  Ct.  893,  den3ring  recovery  by  shipper  of  coal  in 
interstate  commerce  of  difference  between  rates  paid  by  it  and  lower 
rates  allowed  to  other  shippers  of  coal  as  result  of  rebates  in  violation 
of  section  2  of  Act  to  Regulate  Commerce  of  1887;  United  States  v. 
Union  Stockyard  etc.  Co.,  226  U.  S.  307,  57  K  Ed.  234,  33  Sup.  Ct  83, 
contract  of  interstate  railroad  to  pay  bonus  to  shipper  constructing 
packing  plant  adjacent  to  its  line  and  agreeing  to  handle  only  goods  by 
it  is  illegal  discrimination  in  violation  of  Elkins  Aet  of  1903;  Chicago 
etc.  R.  R.  Co.  V.  Kirby,  225  U.  S.  165,  Ann.  Gas.  1914A,  501,  56  L.  Ed. 
1038,  32  Sup.  Ct.  648,  agreement  to  expedite  particular  interstate  ship- 
ment at  re^lar  rate  is  discrimination  in  violation  of  Elkins  Act  of  1903 ; 
N  ew  York  Central  etc.  R.  R.  Co.  v.  United  States,  212  U.  S.  495,  53  L.  Ed. 
622,  29  Sup.  Ct.  304,  upholding  Elkins  Aet  of  1903  imputing  to  corpo- 
ration acts  of  agents,  and  making  corporation  criminally  liable  for  giv- 
ing rebates;  American  Express  Co.  v.  United  States,  212  U.  S.  531,  53 
L.  Ed.  640,  29  Sup.  Ct.  315,  express  franks  are  within  prohibition  of 
Elkins  Act  of  1903;  Interstate  Commerce  Commission  v.  Chicago  Great 
Western  Ry.  Co.,  209  U.  S.  119,  52  L.  Ed.  712,  28  Sup.  Ct.  493,  lower 
rate,  as  result  of  competition,  for  manufactured  packing-house  products 
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than  for  livestock  from  Missouri  River  points  to  Chicago,  is  not  unrea- 
sonable discrimination  against  Chicago  packing-house  industries ;  Hock- 
ing Valley  Ry.  Co.  v.  United  States,  210  Fed.  741,  127  C.  C.  A.  285 
(affirming  194  Fed.  242,  248),  extension  of  credit  to  one  shipper  while 
others  are  required  to  prepay  charges  on  int^erstate  freight  shipment,  i^ 
disciimination  in  violation  of  Elkins  Act  of  1903,  as  amended  in  1906; 
Carson  Lumber  Co.  v.  St.  Louis  etc.  R.  Co.,  209  Fed.  195,  126  C.  C.  A. 
139,  shipper  not  pajring  outbound  rates  agreed  upon,  but  lower  rates 
established  by  Oklahoma  corporation  commission,  is  not  entitled  to  mill- 
ing in  transit  privilege  granted  by  contract,  and  allowance  of  claim  would 
be  departure  from  published  rates  at  time  shipment  was  made;  Carson 
Lumber  Co.  v.  St.  Louis  etc.  R.  Co.,  198  Fed.  315,  shipper  of  lumber 
to  be  milled  in  transit  could  not,  by  contract  at  time  of  inbound  ship- 
ment, acquire  vested  right  to  through  rate  applicable  to  inbound  and 
outbound  shipments;  United  States  v.  Standard  Oil  Co.,  192  Fed.  441, 
where  different  shipments  of  oil  in  interstate  commerce  were  marked 
prepaid  and  settlements  made  at  lower  than  published  rates,  all  ship- 
ments included  in  one  settlement  did  not  constitute  single  offense,  but 
there  were  as  many  offenses  as  there  were  distinct  shipments,  although 
offense  was  not  completed  until  settlement  was  made;  E.  £.  Taenzer  & 
Co.  V.  Chicago  etc.  Ry.  Co.,  191  Fed.  549,  550,  112  C.  C.  A.  153,  agree- 
ment of  carrier  to  divide  interstate  rate  with  shipper  building  spur-track 
connecting  with  railroad  is  violation  of  Interstate  Commerce  Act  of  1889 ; 
Sandusky-Portland  Cement  Co.  v.  Baltimore  etc.  R.  Co.,  187  Fed.  585, 
111  C.  C.  A.  439,  dismissing  bill  to  enforce  contract  rate  on  cement  dur- 
ing given  period  in  consideration  of  establishment  of  cement  factory  on 
carrier's  line,  in  absence  of  finding  by  commission  as  to  reasonableness 
of  subsequent  rate;  Tennessee  Cent.  R.  Co.  v.  Southern  Ry.  Co.,  178 
Fed.  267,  101  C.  C.  A.  627,  holding  Interstate  Commerce  Commission  has 
jurisdiction  of  proceedings  connected  with  revocation  of  and  making  of 
new  through  route  and  joint  tariff  and  affirming  dismissal  of  bill ;  United 
States  V.  Chicago  etc.  Ry.  Co.,  163  Fed.  117,  118,  contract  of  railroad 
to  furnish  publisher  of  magazine  trauspoi'tation  amounting  to  certain 
sum  at  schedule  rates  for  advertising  not  having  fixed  value  is  violation 
of  Hepburn  Act  of  1906;  United  States  v.  Wells-Fargo  Express  Co.,'' 
161  Fed.  613,  enjoining  issuance  of  express  franks  in  interstate  com- 
merce as  violation  of  Elkins  Act  of  1903;  United  States  v.  Pacific  etc. 
Nav.  Co.,  4  Alaska,  542,  holding  action  will  not  lie  for  recovery  of 
excessive  freight  charges  in  conformity  with  schedule  filed  with  Inter- 
state Commerce  Commission  utitil  ruling  from  that  body  is  obtained; 
United  States  v.  Pacific  etc.  Nav.  Co.,  4  Alaska,  589,  sustaining  demurrer 
to  indictment  charging  unjust  discrimination  between  shippers,  but  not 
charging  discrimination  by  railroads  within  American  territory;  Her- 
minghausen  v.  Adams  Express  Co.,  167  Iowa,  234, 149  N.  W.  236,  shipper 
paying  amount  charged  by  carrier's  agent  required  on  arrival  of  shi])- 
ment  to  pay  further  amount,  which  was  legal  rate,  cannot  recover  such 
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amount;  New  York  etc.  R.  Co.  v.  York  &  Whitney  Co.,  215  Mass.  39, 
102  N.  E.  368^  collection  by  interstate  carrier  of  lesser  rate  than  that  of 
published  schedule,  contrary  to  Interstate  Commerce  Act  of  1887,  does 
not  preclude  it  from  collecting  balance;  Hooker  v.  Boston,  209  Mass. 
603,  Ann.  Gas.  1912B,  669,. 95  N.  E.  946,  in  absence  of  provision  in  in- 
terstate commerce  law  as  to  passenger's  baggage,  filing  and  posting  of 
limitation  of  liability  for  loss  of  baggage  to  certain  value  unless  greater 
value  is  declared  and  excess  charges  paid  is  not  binding  on  passenger 
having  no  knowledge  thereof;  Chicago  etc.  Ry.  Co.  v.  Menasha  Paper 
Co.,  159  Wis.  515, 149  N.  W.  753,  embargo  placed  by  carrier,  at  request 
of  consignee,  upon  furnishing  of  cars  to  be  loaded  for  shipment  to  that 
consignee  is  special  privilege  ^contrary  to  statute  of  1913  and  Hepburn 
Act  of  1906;  dissenting  opinion  in  Pennsylvania  R.  R.  Co.  v.  Interna- 
tional Coal  Min.  Co.,  230  U.  S.  210,  Ann.  Gas.  1915A,  315,  57  L.  Ed.  1456, 
33  Sup.  Ct.  893,  majority  denying  recovery  by  shipi)er  in  interstate  com- 
merce of  difference  between  rates  paid  by  it  and  lower  rates  allowed  to 
other  shippers  as  result  of  rebates  in.  violation  of  section  2  of  Interstate 
Commerce  Act  of  1887. 

Distinguished  in  Illinois  Cent.  R.  Co.  v.  Henderson  Elevator  Co.,  138 
Ky.  225,  127  S.  W.  781,  shipper  damaged  by  interstate  railroad's  failurcf 
to  publish  rates  as  required  by  Interstate  Commerce  Act  of  1906  may 
recover  therefor  at  common  law  in  State  court. 

Oontinnoas  transportation  of  mercliandlse  for  less  tbaa  pabUshed  rate 
Is  one  offense,  not  series  of  separate  offenses,  in  each  district,  and  provision 
conferring  jurisdiction  on  court  of  any  district  does  not  violate  slztb 
amendment. 

Approved  in  Hyde  v.  United  States,  225  U.  ^.  364,  Ann.  Gas.  1914A, 
614,  56  L.  Ed.  1125,  32  Sup.  Ct.  793,  holding  conspiracy  to  defraud  gov- 
ernment of  public  lands  is  continuing  offense  and  may  be  tried  in  dis- 
trict where  overt  act  is  committed,  although  conspiracy  was  formed  in 
another  district;  United  States  v.  Nord  Deutscher  Lloyd,  186  Fed.  394, 
indictment  for  violation  of  Immigration  Act  of  1907,  prohibiting  ship 
owner  from  making  charge  for  return  of  alien  not  allowed  to  enter,  was 
fatally  defective  for  failure  to  allege  that  prepayment  for  return  pas- 
sage was  made  with  intent  to  apply  it  to  return  of  aliens  under  deporta- 
tion; United  States  VT  Bunch,  165  Fed.  740,  741,  fact  of  payment  by 
carrier  and  receipt  of  it  by  shipper  must  be  established  to  sustain  con- 
viction for  receiving  rebates  in  violation  of  Elkins  Act  of  1903,  and 
where  there  were  two  rebate  checks,  there  were  only  two  offenses  under 
indictment  of  nine  counts. 

Right  of  accused  in  Federal  courts  as  to  place  of  trial.    Note,  17 
AxiiL  Gas.  1117. 

Legal  meaning  of  "any."    Note,  AxiiL  Gas.  1916E,  37. 

Interstate  Gonunerce  Act  controls  Interstate  shipment  billed  to  foreign 
port  on  through  bill  of  lading  ap  to  time  of  ocean  shipment. 
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Approved  in  Goodrich  Transit  Co.  v.  Interstate  Commerce  Com.,  190 
Fed.  958,  holding  Interstate  Commerce  Commission  has  power  under  act 
of  1887,  as  amended  by  act  of  1906,  to  regulate  joint  traffic  of  steamship 
company  and  railroad,  but  not  to  regulate  port  to  port  business  of  com- 
pany; Louisville  etc.  R.  Co.  v.  Interstate  Commerce  Com.,  184  Fed. 
123,  denying  injunction  to  restrain  enforcement  of  order  of  Interstate 
Commerce  Commission  requiring  railroad  to  reduce  local  rates  to  old 
schedule  and  to  reduce  through  rates  to  sum  of  locals  so  reduced;  Texas 
etc.  Ry.  Co.  v.  Railroad  Commission  of  La.,  183  Fed.  1006,  holding  ship- 
ment from  point  in  Louisiana  to  New  Orleans  was  under  contract  for 
foreign  commerce,  and  railroad  was  required  to  charge  rates  filed  with 
Interstate  Commerce  Commission,  notwithstanding  local  bill  of  lading, 
and  enjoining  collection  of  fines  imposed  by  State  commission;  United 
States  V.  Standard  Oil  Co.,  173  Fed.  187,  holding  Congress  has  power 
under  commerce  clause  of  Constitution  to  restrict  and  regulate  every  in- 
strumentality used  in  interstate  or  foreign  commerce  so  far  as  necessary 
to  prevent  restraint  denounced  by  Anti-trust  Act  of  1890. 

Elklns  Act  of  1903  does  not  except  vpecial  contncta  ftom  its  opera- 
tion, and  sblnwr  making  contract  for  rates  during  definite  period  does  so 
subject  to  chMig^  of  pablidied  rate  as  provided  I17  statute. 

Approved  in  Portland  Ry.  Light  etc.  Co.  v.  Railroad  Commission^ 
229  U.  S.  413,  67  L.  Ed.  1259,  33  Sup.  Ct.  827,  State  may  prohibit 
unjust  discrimination  by  domestic  railroad  against  localities  upon  its 
lines,  and  mav  leave  it  to  commission  to  determine  whether  rates 
are  discriminatory;  Philadelphia  etc.  R.  R.  Co.  v.  Schubert,  224  U.  S. 
615,  56  L.  Ed.  917,  32  Sup.  Ct.  589,  1  N.  C.  C.  A.  899,  900,  provisions 
of  Employers'  Liability  Act  of  1908,  that  contracts  exempting  from 
liability  are  void  and  acceptance  of  benefits  under  relief  contracts  will 
not  bar  recovery,  apply  to  existing  as  well  as  to  future  contracts ;  Louis- 
ville etc.  R.  R.  Co.  v.  Mottley,  219  U.  S.  479,  34  L.  K  A.  (N.  S.)  671, 
55  L.  Ed.  802,  31  Sup.  Ct.  265,  act  of  1906  prohibiting  discrimination 
in  interstate  rates  renders  invalid  prior  contract  for  issuance  of  annual 
interstate  pass  as  compensation  for  injuries  received;  United  States  v. 
Delaware  &  Hudson  Co.,  213  U.  S.  416,  53  L.  Ed.  852,  29  Sup.  Ct.  527, 
construing  and  upholding  commodities  clause  of  Hepburn  Act  of  1906; 
Elliott  Mach.  Co.  v.  Center,  227  Fed.  126,  Clayton  Anti-trust  Act  of 
1914  prohibiting  contracts  for  lease  or  sale  of  machinery  on  condition 
tending  to  prevent  lessee  or  purchaser  from  dealing  with  competitors, 
applies  to  continuing  contract  of  lease  made  before  its  enactment ; 
Lewis,  Leonhardt  &  Co.  v.  Southern  Ry.  Co.,  217  Fed.  325,  328,  133 
C.  C.  A.  237,  den3ring  recovery  for  breach  of  contract  for  milling  in 
transit  privilege  of  interstate  shipments  of  feed,  violating  Elkins  Act 
of  1903,  prohibiting  concessions;  J.  H.  Hamlen  &  Sons  Co.  v.  Illinois 
Cent.  R.  Co.,  212  Fed.  328,  guaranty  by  carrier  that  shipment  would 
be  transported  by  connecting  steamship  line  at  specified  rate  was  void 
under  Interstate  Commerce  Act  of  1887,  since  difference  in  rate  would 
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have  to  be  paid  out  of  rate  on  its  own  line  making  such  rate  discrim- 
inatory; Fairford  Lumber  Co.  v.  Tombigbee  Valley  R.  Co.,  165  Ala. 
289,  51  South.  774,  holding  complaint  sufficient  in  action  to  recover 
freight  overcharge  by  carrier;  Central  of  Georgia  Ry.  Co.  v.  Birming- 
ham Sand  etc.  Co.,  9  Ala.  App.  424,  64  South.  204,  under  Interstate 
Commerce  Act,  freight  rate  on  interstate  shipment  is  not  that  named  in 
contract,  but  published  rate,  and  carrier  may  recover  additional  charge 
where  agent  charges  lower  rate;  Louisville  etc.  R.  Co.  v.  McMuUan,  6 
Ala.  App.  667,  59  South.  684,  under  Interstate  Commerce  Act,  carrier 
may  collect  balance  of  legal  rate  from  shipper  paying  less  through 
mistake  of  agent;  St.  Louis  etc.  Ry.  Co.  v.  State,  112  Ark.  154,  165 
S.  W.  254,  holding  contract  between  two  railroads  relating  to  building 
of  spur-track  to  mill,  wliich  eliminated  switching  charges,  was  not  dis- 
crimination against  another  mill  differently  situated,  which  was  required 
to  pay  switching  charges;  St.  Louis  etc.  R.  Co.  ▼.  Miller,  103  Ark.  43, 
39  L.  R.  A.  (N.  S.)  634,  145  S.  W.  891,  under  Kirby's  Digest,  i%  6802- 
6804,  6813,  requiring  carriers  to  post  schedules  of  rates  and  prohibiting 
discrimination,  contract  to  transport  freight  as  baggage  is  void;  Union 
Dry  Goods  Co.  v.  Georgia  Public  Service  Corp.,  142  Ga.  844,  83  S.  E. 
947,  rate  prescribed  for  electric  lighting  and  power  companies  by  rail- 
road commission  overrides  contractual  rate  between  company  and 
patrons;  Railroad  Commission  v.  Louisville  etc.  R.  Co.,  140  Ga.  828, 
Aim.  Oaa.  1915A,  1018,  L.  R.  A.  1915E,  902,  80  S.  E.  332,  mileage  or 
scrip-books  issued  by  railroad  are  subject  to  subsequent  orders  of  rail- 
road commission;  State  v.  Western  etc.  R.  Co.,  138  Ga.  845,  76  S.  E. 
581,  contract  requiring  lessee  railroad  to  charge  no  greater  rate  for 
through  freight  than  local  rate  established  by  State  commission  on 
similar  freight,  in  so  far  as  it  relates  to  interstate  freight  rates,  con- 
flicts with  Hepburn  Act  of  1906;  Evansville  etc.  Elec.  Ry.  Co.  v. 
Yanada,  57  Ind.  App.  420,  106  N.  E.  390,  contract  to  furnish  trans- 
X)ortation  for  transfer  of  land  for  right  of  way  is  violation  of  Statute 
of  1914,  §  5540,  prohibiting  carrier  from  charging  different  rates,  as 
statute  contemplates  cash  payments;  Baltimore  etc.  Ry.  Co.  v.  New 
Albany  Box  etc.  Co.,  48  Ind.  App.  655,  94  N.  E.  909,  interstate  carrier 
may  recover  from  shipper  difference  between  legal  rate  and  amount 
paid  under  contract  with  carrier's  agent  made  by  mistake;  City  School 
Corporation  v.  Hickman,  47  Ind.  App.  506,  94  N.  E.  831,  teacher  con- 
tracting to  teach  at  wages  lower  than  statutory  minimum  may  recover 
balance;  Schenberger  v.  Union  Pac.  R.  Co.,  84  Kan.  81,  82,  83  L.  R.  A. 
(N.  S.)  391,  113  Pac.  434,  435,  shipper  inquiring  freight  rates  in  order 
to  fix  price  of  wheat  cannot  recover  damages  for  loss  upon  collection 
of  additional  freight  which  was  regular  tariff  on  file  with  Interstate 
Commerce  Commission,  where  mistake  in  quoting  rate  was  uninten- 
tional ;  Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission,  171  Mich. 
361,  137  N.  W.  338,  denying  injunction  to  restrain  enforcement  of 
freight  rates  for  timber  established  by  railroad  commission;  State  v. 
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Union  Pac.  R.  Co.,  87  Neb.  41,  81L.  R.  A.  (N.  S.)  657,  126  N.  W.  863, 
contract  of  railroad  to  famish  newspaper  proprietor  transportation  at 
statutory  rate  in  payment  for  advertising  at  ''agreed  rates"  not  speci- 
fied in  contract  is  violation  of  act  of  1909,  prohibiting  carrier  from 
charging  other  than  fixed  rates;  Miller  v.  Chicago  etc.  R.  Co.,  85  Neb. 
464,  123  N.  W.  451,  holding  interstate  carrier  cannot  by  contract  with 
shipper  relieve  itself  from  liability  for  loss  of  horse  by  fire  resulting 
from  carrier's  negligence;  E.  D.  Clough  &  Co.  ▼.  Boston  etc.  R.  R.  Co., 
77  N.  H.  227,  Ann.  Gas.  1016B,  1195,  90  Atl.  865,  in  action  to  recover 
freight  rates  in  excess  of  contract  rates,  it  is  valid  defense  that  rates 
charged  were  published  rates  in  accordance  with  provisions  of  Inter- 
state Commerce  Act  of  1887;  St.  Louis  etc.  R.  Co.  v.  Walton  etc.  Lum- 
ber Co.,  44  Okl.  458,  145  Pac.  342,  holding  shipper  not  complying  with 
conditions  under  which  refund  on  inbound  shipment  was  ^  to  be  made 
is  not  entitled  to  refund,  and  contract  for  milling  in  transit  rate  was 
superseded  by  Elkins  Act  of  1903;  Atchison  etc.  Ry.  Co.  v.  Bell,  31  Okl. 
243,  38  L.  R.  A.  (K.  S.)  851,  120  Pac.  989,  holding  special  contract 
was  void  under  Hepburn  Act  of  1906,  and  denying  recovery  of  excess 
charges  over  contract  rate  on  interstate  shipment,  where  no  through 
rate  was  published  and  agent  of  initial  carrier  gave  rate  less  than  sum 
of  combined  rates  of  two  carriers;  Elliott  v.  Atlantic  Coast  Line  R. 
Co.,  94  S.  C.  135,  75  S.  E.  888,  in  absence  of  congressional  action,  act 
of  Virginia  of  1902-4,  prohibiting  contracts  by  carrier  limiting  liability 
for  loss  by  its  own  negligence,  is  applicable  to  interstate  shipment  from 
Virginia,  and  invalidates  provision  in  bill  of  lading  limiting  liability  in 
consideration  of  reduced  freight  rate;  Southern  Pac.  Co.  v.  Fr>'e  & 
Bruhn,  82  Wash.  14,  143  Pac.  165,  denying  recovery  by  carrier  of  addi- 
tional freight  on  interstate  shipment  of  sheep  where  shipper  ordered 
double-deck  cars,  but  carrier  furnished  single-deck  cars,  chargifig  rate 
for  latter  and  refunding  difference,  since,  if  refund  was  illegal,  parties 
were  in  pari  delicto  and  agreement  was  executed;  Minneapolis  etc.  Ry. 
Co.  V.  Menasha  Wooden  Ware  Co.,  159  Wis.  136,  L.  B.  A.  1916P,  732. 
150  N.  W.  413,  contract  between  carrier  and  business  concern  estab- 
lishing rates  to  continue  so  long  as  concern  is  in  business,  is  terminated 
by  filing  of  freight  rates  pursuant  to  statute  of  1913;  President  etc.  of 
Village  of  Kilbourn  City  v.  Southern  Wisconsin  Power  Co.,  149  Wis. 
182,  136  N.  W.  504,  contract  of  corporation,  in  order  to  secure  prop- 
erty needed  to  construct  dam  to  obtain  electric  x>ower,  to  pay  full  com- 
pensation and  furnish  village  free  power  annually  up  to  specified 
amount,  is  discrimination  in  violation  of  Public  Utilities  Act  of  1898; 
dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Spring  River  Stone  Co., 
169  Mo.  App.  124,  154  S.  W.  470,  majority  denying  recovery  by  carrier 
of  difference  between  contract  rate  and  published  rate,  where  railroad 
furnished  different  capacity  cars  than  those  ordered,  and  settlement  had 
been  made  with. shipper  for  supposed  overcharge;  dissenting  opinion  in 
Stehli  V.  Southern  Express  Co.,  160  N.  C.  504,  76  S.  E.  546,  and  dis- 
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senting  opinion  in  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co., 
160  N.  C.  243,  76  S.  E.  524,  majority  holding  shipper  may  recover  full 
value  of  interstate  shipment  of  freight  lost  by  carrier's  negligence,  not- 
withstanding valuation  clause  in  bill  of  lading. 

Distinguished  in  Eberle  v.  Southern  Ry.  Co.,  98  S.  C.  95,  79  S.  E.  795, 
carrier  selling  mileage  ticket  under  schedule  filed  with  Interstate  Com- 
merce Commission  cannot,  by  filing  new  schedule,  change  contract  so 
as  to  limit  time  of  use  of  tickets  issued  on  such  book;  Sultan  Ry.  etc.. 
Co.  V.  Great  Northern  Ry.  Co.,  58  Wash.  618,  109  Pac.  1021,  upholding 
contract  by  carrier  to  transport  goods  for  less  than  published  rate  where 
contract  was  made  prior  to  act  of  1905  establishing  railroad  commission 
and  providing  for  regulation  of  rates. 

Effect  of  statutory  provisions  against  rebates  on  contracts  for  less 
than  established  rates.    Note,  14  L.  B.  A.  (N.  8.)  400. 

Contracts  fixing  rates  other  than  those  established  in  accordance 
with  Interstate  Commerce  Act.    Note,  38  L.  R.  A.  (N.  S.)  863. 

Effect  of  contract  with  patrons  to  preclude  regulation  of  rates  of 
public  service  corporations.     Note,  L.  B.  A.  19160,  284. 

Indictment  for  accepting  rebates  in  ▼lolation  of  Elkins  Act  of  1903, 
altbougb  not  setting  out  devices  by  wblcli  rebates  were  received,  la  suflL- 
dent. 

Approved  in  Lamar  v.  United  States,  241  U.  S.  117,  60  L.  Ed.  917. 
36  Sup.  Ct.  535,  indictment  charging  person  with  falsely  assuming  to  be 
officer  of  United  States  with  intent  to  defraud  in  violation  of  Penal 
Code,  §32,  is  sufficient;  Holmgren  v.  United  States,  217  U.  S.  523,  19 
Aim.  Gas.  778,  54  L.  Ed.  867,  30  Sup.  Ct.  588,  objection  that  indictment 
for  perjury  in  naturalization  proceedings  does  not  charge  offense  be- 
cause wrong  name  was  written  in  one  place  comes  too  late  in  this  court 
where  substantial  rights  of  accused  are  not  affected;  New  York  Central 
etc.  R.  R.  Co.  V.  United  States,  212  U.  S.  497,  53  L.  Ed.  623^  29  Sup. 
Ct.  304,  indictment  charging  railroad  and  assistant  traffic  manager  with 
payment  of  rebates  in  violation  of  Elkins  Act  of  1903  was  sufficient; 
Kasle  V.  United  States,  233  Fed.  885,  147  C.  C.  A.  552,  indictment 
charging  person  with  receiving  goods  part  of  interstate  shipment,  stolen 
from  ''New  York  Central  Terminal  Freight  Station,"  consigned  to 
named  consignees,  is  sufficient,  though  not  specifically  alleging  owner- 
ship of  goods,  or  name  of  owners  of  freight-house;  Aczel  v.  United 
States,  232  Fed.  661,  indictment  under  Criminal  Code,  §  19,  charging 
conspiracy  to  intimidate  ''qualified  voters"  from  voting  at  election  of 
senators  and  representatives  in  Congress,  is  not  insufficient  for  failure 
to  allege  that  such  persons  were  registered ;  United  States  v.  Erie  R.  Co., 
222  Fed.  446,  indictment  for  knowingly  granting  concession  in  viola- 
tion of  Hepburn  Act  of  1906  is  not  insufficient  for  failure  to  allege 
names  of  acrents  granting  illegal  rate;  Scoric  v.  United  States,  217  Fed. 
874,  133  C.  C.  A.  581,  fact  that  name  of  person  charged  with  others 
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with  contempt  for  violation  of  injunction  was  omitted,  through  clerical 
error,  from  order  transferring  cause  to  criminal  docket,  does  not  in- 
validate judgment  against  him,  where  he  appeared  and  answered  charge; 
Grand  Rapids  etc.  Ry.  Co.  v.  United  States,  212  Fed.  582, 129  C.  C.  A. 
113,  indictment  chai^ng  interstate  carrier  with  rebating  in  violation 
of  act  of  1903  need  not  set  out  device  or  method  used  to  avoid  law; 
United  States  v.  New  Departure  Mfg.  Co.,  204  Fed.  Ill,  indictment, 
under  Sherman  Anti-trust  Act  of  1890,  charging  defendants  were  en- 
gaged in  conspiracy  to  monopolise  interstate  commerce  in  manufacture 
and  sale  of  coaster  brakes  and  alleging  overt  acts  is  not  defective  for 
failure  to  charge  formation  of  conspiracy;  Ackley  v.  United  States, 
200  Fed.  221,  118  C.  G.  A.  403,  holding  indictment  for  sending  illegal 
information  through  mails  in  violation  of  Penal  Code,  §  211,  was  suffi- 
cient; United  States  v.  Sterling  Salt  Co.,  200  Fed.  596,  indictment  in 
language  of  statute  charging  offense  of  transporting  interstate  freight 
at  unlawful  rate  in  violation  of  Interstate  Commerce  Act  of  1887,  as 
amended  in  1910,  is  sufficient;  United  States  v.  Maxey,  200  Fed.  1002, 
-holding  indictment  for  conspiracy  to  defraud  by  means  of  postoffice  in 
violation  of  Penal  Code,  §  215,  was  sufficient;  May  v.  United  States,  199 
Fed.  62,  117  C.  C.  A.  420,  and  May  v.  United  States,  199  Fed.  47,  117 
C.  C.  A.  420,  both  upholding  indictment  charging  violation  of  Oleo- 
mai^arine  Act  of  1886;  United  States  v.  Hocking  Valley  Ry.  Co.,  194 
Fed.  246,  indictment  of  carrier  for  failure  to  observe  published  tariff 
rates  by  extending  credit  to  shipper  for  part  of  joint  rate  due  is  suffi- 
cient, although  not  excluding  possibility  that  carrier  received  cash  for 
its  own  share  of  freight;  Hedderly  v.  United  States,  193  Fed.  565,  114 
C.  C.  A.  227,  upholding  indictment  charging  violation  of  Rev.  Stats., 
§  5440,  by  conspiring  to  defraud  government  of  public  lands  by  false, 
fraudulent  and  fictitious  entries;  Standard  Oil  Co.  v.  United  States, 
179  Fed.  618,  619,  626,  103  C.  C.  A.  172,  indictment  charging  ship- 
per with  receiving  concession  on  specified  interstate  shipment  in  viola- 
tion of  Elkins  Act  of  1903, /is  sufficiently  specific  and  need  not  charge 
actual  payment  of  unlawful  lower  rate;  United  States  v.  Buffalo  Cold 
Storage  Co.,  179  Fed.  867,  indictment  charging,  in  language  of  stat- 
ute, offense  of  shipping  adulterated  food  in  interstate  commerce  in 
violation  of  Pure  Food  Law  of  1906,  is  sufficient;  United  States  v. 
Virginia-Carolina  Chemical  Co.,  163  Fed.  70,  holding  indictment  for 
conspiracy  in  restraint  of  interstate  trade  in  violation  of  Federal  Anti- 
trust Act  of  1890,  sufficient. 

Shippers  having  knowledge  of  published  rate  and  paying  lower  con- 
tract rate  in  belief  that  It  was  their  legal  right  so  to  do,  violate  Elkins 
Act  of  1903,  prohibiting  deviations  from  published  rate. 

Approved  in  International  Harvester  Co.  v.  Missouri,  234  U.  S.  209, 
52  L.  R  A.  (N.  S.)  525,  58  L.  Ed.  1281,  34  Sup.  Ct.  859,  fact  that  par- 
ticular combination  was  induced  by  good  intentions  and  public  was 
2IX— 77 
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benefited  thereby,  does  not  prevent  it  from  being  violation  of  anti-trust 
statutes  of  Missouri  of  1899  and  1909;  Standard  Sanitary  Mfg.  Co. 
V.  United  States,  226  U.  S.  49,  57  L.  Ed.  118,  33  Sup.  Ct.  9,  affirming 
conviction  under  Sherman  Anti-trust  Act  of  1890  of  combination  of 
manufacturers,  regardless  of  good  intentions;  Central  R.  Co.  v\  United 
States,  229.  Fed.  509,  143  C.  C.  A.  569,  fact  that  railroad  makes  pay- 
ment of  rebates  to  mining  company  leasing  road  to  railroad  in  con- 
sideration of  stipulated  rental  and  advantages  in  rates,  believing  rates 
are  not  prohibited  by  Interstate  Commerce  Act  of  1906,  is  not  defense 
to  prosecution  for  violation  of  act;  United  States  v.  Erie  R.  Co.,  222 
Fed.  449,  in  prosecution  of  carrier  for  knowingly  granting  concession 
to  shipper  in  violation  of  Hepburn  Act  of  1906,  evidence  was  insuffi- 
cient 16  show  carrier  knew  or  willfully  and  intentionally  remained  in 
ignorance  of  facts  making  rate  unlawful;  United  States  v.  Inter- 
national Harvester  Co.,  214  Fed.  1001,  holding  consolidation  of  har- 
vester companies  was  combination  in  restraint  of  interstate  commerce 
in  violation  of  Anti-trust  Act  of  1890,  regardless  of  motives;  Grand 
Rapids  etc.  Ry.  Co.  v.  United  States,  212  Fed.  585,  129  C.  C.  A.  113, 
holding  in  prosecution  of  interstate  carrier  for  giving  rebates  in  viola- 
tion of  Elkins  Act  of  1903,  that  rebates  were  knowingly  made;  Nichols 
etc.  Lumber  Co.  v.  United  States,  212  Fed.  593,  129  C.  C.  A.  124,  in 
prosecution  of  shipper  for  accepting  rebate  on  lumber  in  violation  of 
act  of  1887  as  amended  in  1910,  knowledge  of  shipper's  agent9  is  im- 
putable to  shipper;  United  States  v.  Kansas  City  Southern  Ry.  Co., 
202  Fed.  833,  121  C.  C.  A.  136,  in  prosecution  of  interstate  carrier  for 
violation  of  Hours  of  Service  Act  of  1907,  carrier  must  show  that  delays 
resulting  in  violation  of  act  could  not  have  been  foreseen  and  pre- 
vented; United  States  v.  Atlantic  Coast  Line  R.  Co.,  173  Fed.  767,  98 
C.  C.  A.  110,  in  action  for  penalty  for  violation  of  twenty-eight  hour 
law,  requiring  carrier  to  unload  stock,  it  is  no  defense  that  carrier  made 
regulations  which  employees  failed  to  obey;  Grey  v.  United  States,  172 
Fed.  103,  96  C.  C.  A.  415,  in  indictment  for  using  mails  in  execution  of 
scheme  to  defraud,  averment  that  contents  of  circular  mailed  were  false 
is  not  necessary;  United  States  v.  Union  Pac.  R.  Co.,  169  Fed.  67,  94 
C.  C.  A.  433,  and  New  York  Cent.  etc.  R.  Co.  v.  United  States,  166 
Fed.  841,  91  C.  C.  A.  519,  both  holding  words  "knowingly  and  will- 
fully," in  twenty-eight  hour  law  requiring  carrier  to  unload  stock,  do 
not  imply  evil  intent,  but  only  that  carrier  failed  to  obey  statute  pur- 
posely and  with  knowledge  of  facts;  United  States  v.  Clark,  164  Fed. 
78,  agent  of  railroad  indicted  for  conspiracy  to  issue  free  interstate 
passes  in  violation  of  Hepburn  Act  of  1906  cannot  set  up  defense  that 
principal  having  no  knowledge  of  fact  committed  no  offense. 

Distinguished  in  United  States  v.  John  Reardon  &  Sons  Co.,  191  Fed. 
459,  holding  indictment  charging  agreement  to  regulate  prices  was  in- 
sufficient to  charge  conspiracy  to  monopolize  interstate  commerce  in 
violation  of  Anti-trust  Act  of  1890^  where  there  was  no  averment  of 
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• 
facts  showing  effect  of  such  regulation  or  that  such  action  injuriously 
affected  interstate  trade;  Standard  Oil  Co.  v.  United  States,  164  Fed. 
381,  90  C.  C.  A.  364,  holding  shipper  cannot  be  convicted  s>i  accept- 
ing concession  froin  published  rate  in  violation  of  Elkins  Act  of  1903 
without  proof  of  knowledge  of  what  rate  was,  and  evidence  that  shipper 
had  no  knowledge  of  rate  and  could  have  ascertained  rate  only  by  con- 
struction of  several  tariff  sheets,  application  of  which  was  questionable, 
is  admissible. 

Miscellaneous.  Cited  in  Chicago  etc.  Ry.  Co.  ▼.  United  States,  209 
U.  S.  90,  52  L.  Ed.  698,  28  Sup.  Ct.  428,  following  principal  case. 

200  U.  S.  90,  G2  L.  Ed.  696,  28  Sop.  Ot.  439,  OmCAQO,  B.  Ifc  Q.  B.  B.  CO.  ▼. 
UNITED  STATES. 

Decided  on  authority  of  Armour  Packing  Oo  v.  United  States,  209 
U.  S.  66,  52  Ik  Ed.  681,  28  Sup.  Ot.  428. 

Cited  in  United  States  v.  Hocking  Valley  Ry.  Co.,  194  Fed.  246, 
holding  indictment  of  carrier  for  extending  credit  to  shipper  for  part 
of  joint  rate  is  sufficient,  although  not  excluding  possibility  that  car- 
rier received  cash  for  its  own  share  of  freight. 

Contracts  fixing  rates  other  than  those  established  in  accordance 
with  Interstate  Commerce  Act.    Note,  38  L.  R.  A.  (N.  8.)  858. 

209  U.  S.  91-101,  62  L.  Ed.  698,  28  ^Sup.  Ot,  501,  BOSQUE  T.    UNITED 
STATES. 

Not  cited. 

209  U.  S.  101-107,  62  L.  Ed.  702,  28  Sup.  Ot  498,  HOUiOWELL  y.  UNITED 
STATES. 

Oertificate  ftom  Olrcuit  Oourt  of  Appeals,  not  presenting  distinct  point 
of  law,  but  requiring  Supreme  Court  to  determixie,  under  facts,  what  Judg- 
ment should  be»  Is  def  ecttTO,  and  must  be  diamlssed. 

Approved  in  United  States  v.  Mayer,  236  U.  S.  66,  59  L.  Ed.  134,  35 
Sup.  Ct.  16,  holding  questions  certified  by  Circuit  Court  of  Appeals  as 
to  jurisdiction  of  District  Court  to  set  aside  judgment  after  expira- 
tion of  term,  presents  question  of  law  within  section  239  of  Judicial 
Code;  Moxley  v.  Hertz,  185  Fed.  758, 108  C.  C.  A.  95,  construing  answer 
to  question  certified  to  Supreme  Court  as  precedent,  not  as  mandate, 
and  holding  oleomargarifie  colored  to  imitate  butter  without  use  of 
"artificial  coloration"  is  not  subject  to  lower  rate  of  taxation  on  butter 
free  from  artificial  coloration. 

209  U.  S.  108-128,  52   L.  Ed.  706,  28    Sup.  Ot.  493,    INTEBSTATE  OOM- 
MEBOE  OOMMISSIOK  ▼.  OHIOAGO,  G.  W.  B,  B.  00. 

Bailroads  are  private  property  subject  to  public  regulation;  but  public 
Is  not  gonetBl  manager,  and  companies  may.  In  estabUsUng  ratei,  take  Into 
account  competition,  provided  It  Is  genuine. 
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Approved  in  Chicago  etc.  Ry.  Co.  ▼.  Ketchum,  212  Fed.  1000,  Iowa 
statute  of  1913|  prescribing  excursion  rates  to  i)er8onB  attending  State 
fair,  is  illegal  interference  with  right  of  railroads  to  establish  their 
own  rates;  Warner  v.  St.  Louis  etc.  R.  Co.,  156  Mo.  App.  634, 137  S.  W. 
278,  railroad  regulations  providing  one  train  daily  to  carry  livestock 
is  not  unreasonable  as  to  shipper  living  at  point  from  which  train  is 
scheduled  to  leave  at  6:47  A.  M.;  Bacon  ▼.  Boston  etc.  R.  R.,  83  Vt.  444, 
76  Atl.  138,  commissioners  ordering  removal  of  gprade  crossing  and  con- 
struction of  subway  could  not  require  removal  of  tracks  not  a  necessary 
incident  to  construction  of  subway,  nor  require  construction  of  under- 
ground baggage-room  with  elevator;  State  ex  rel.  Green  Bay  Qss  etc. 
Co.  V.  Minahan  Bldg.  Co.,  141  Wis.  405, 123  N.  W.  260,  domestic  public 
utility  corporation  is  private  party  within  section  3466,  Statute  of  1898, 
authorizing  action  of  quo  warranto  on  complaint  of  private  party; 
State  ex  rel.  Northern  Pac.  Ry.  Co.  v.  Railroad  Commission,  140  Wis. 
159,  121  N.  W.  924,  railroad  having  constructed  road  under  statute  of 
1898,  requiring  crossing  railroads  to  pay  expense  of  constructing  and 
maintaining  crossing,  has  vested  right  and  commission  has  no  author- 
ity under  act  of  1907  to  compel  such  railroad  to  pay  half  of  expense; 
State  V.  Milwaukee  Electric  Ry.  etc.  Co.,  136  Wis.  187,  18  L.  £.  A. 
(N.  S.)  672,  116  N.  W.  903,  holding  State  cannot  maintain  action  to 
remove  recreant  officer  of  private  corporation;  dissenting  opinion  in 
Minneapolis  etc.  Ry.  Co.  v.  Railrdad  Commission,  136  Wis.  173,  178, 
17  L.  R.  A.  (N.  8.)  821, 116  N.  W.  914,  916,  majority  upholding  order  of 
commission  requiring  train  to  stop  halfway  between  two  stations  eight 
miles  apart  and  erect  platform  for  loading  cream. 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates  charged 
for  carriage  of  goods.    Note,  Ann.  Oas.  1916A,  8,  9,  12,  13. 

Oliange  of  rate  does  not  raise  presumption  tliat  rata  is  nnreasonaUeL 
Approved  in  Interstate  Commerce  Commission  v.  Louisville  etc.  R.  R. 
Co.,  227  U.  S.  99,  57  L.  Ed.  436,  33  Sup.  Ct.  185,  where  railroad  rates 
are  maintained  several  years  after  disappearance  of  water  competition, 
presumption  is  that  advance  is  made  for  other  reasons;  Louisville  etc 
R.  R.  Co.  V.  Interstate  Commerce  Commission,  195  Fed.  545,  557,  558, 
565,  annulling  order  of  Commerce  Commission  restoring  local  rates  to 
what  they  had  been  prior  to  1907  and  reducing  through  rate  to  sum 
of  local  rates;  Silver  v.  Oraves,  210  Mass.  31,  95  N.  E.  950,  holding 
ruling  improper  that  jury  could  not  find  that  contest  of  vdll  which 
plaintiffs  forbore  on  defendant's  promise  was  real  one  honestly  under- 
taken; Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission,  171 
Mich.  360, 137  N.  W.  338,  upholding  order  of  railroad  commiasion  estab- 
lishing freight  rates  for  timber;  People  v.  Public  Service  Commission, 
215  N.  T.  249,  109  N.  E.  254,  reversing  decision  of  commission  that 
burden  of  justifying  increase  in  rates  rested  upon  railroad;  Inter* 
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state  Commerce  Commission  ▼.  Union  Pacific  R.  B.  Co.;  222  U.  S.  550, 
56  L.  Ed.  312,  32  Sup.  Ct.  108,  arguendo. 

Fact  tliat  rate  on  mannf  actnzed  arfelcla  ia  liigber  tban  <m  raw  material 
18  not  necessarily  discrimination. 

Approved  in  State  v.  Adams  Express  Co.,  172  Ind.  18,  87  N.  £.  715, 
action  to  recover  penalty  from  express  company  for  violation  of  statute 
cannot  be  based  npon  section  3912,  Criminal  Statnte,  nor  section  3913, 
relating  to  express  companies  in  dealings  with  consignors,  nor  npon 
Railroad  Commission  Act,  as  chaige  was  made  by  another  company; 
State  V.  Missouri  etc.  Ry.  Co.,  262  Mo.  625,  Ann.  Gas.  1916E,  949, 
L.  R.  A.  19150,  778,  172  S.  W.  40,  one-cent  *militia  fare  law  of  1909  is 
void  as  unjust  discrimination;  United  Fuel  Gas  Co.  v.  Public  Service 
Commission/  73  W.  Va.  589,  80  S.  £.  938,  upholding  act  of  1913  and 
order  of  commission  abolishing  discriminatoiy  natural  gas  rates  based 
on  contracts. 

209  U.  8.  12S-204,  62  L.  Ed.  714,  28  Snp.  Ot.  441,  BZ  PASTE  TOUNa. 

Supreme  Court  will  not  take  jurisdiction  if  it  should  not,  but  tt  must 
take  Jurisdiction  if  it  should.  It  cannot,  as  the  legislature  may,  aToid  a 
measure  because  it  approaches  confines  of  Oonstitntion. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  178,  181, 
Federal  court,  after  dismissal  of  bill  by  railroad  to  enjoin  enforcement 
of  rates  established  by  commission,  may  retain  cause  to  enforce  claims 
of  shippers  and  passengers  under  injunction  bonds,  and  may  enjoin 
claimants  from  maintaining  separate  suits  in  State  court;  St.  Louis 
etc.  R.  Co.  v.  Allen,  181  Fed.  714,  Federal  Court  has  jurisdiction  of 
suit  to  enjoin  enforcement  of  rule  44  of  Arkansas  railroad  commission, 
relating  to  routing  of  interstate  shipment  as  burden  on  interstate  com- 
merce. 

Bill  in  suit  by  stockholder  against  railroad  to  enjoin  officers  ftom  com- 
plying with  rate  statute  alleged  unconstitutional  is  sufficient  under  Equity 
Rule  94. 

• 

Approved  in  Wathen  v.  Jackson  Oil  etc.  Co.,  235  U.  S.  640,  69  L.  Ed. 
397,  35  Sup.  Ct.  225,  stockholder's  bill  to  enjoin  officers  of  corporation 
from  enforcing  ten-hour  labor  law  of  Mississippi,  merely  asserting  that 
officers  not  wishing,  to  comply  with  statute  will  be  compelled  to  by 
excessive  penalties,  is  insufficient  under  Equity  Rule  94;  Delaware  & 
Hudson  Co.  v.  Albany  etc.  R.  R.  Co.,  213  U.  S.  451,  63  L.  Ed.  868,  29 
Sup.  Ct.  540,  stockholders  of  lessor  corporation  may  sue  lessee  cor- 
poration for  benefit  of  lessor  without  making  demand  for  relief  upon 
directors,  nor  effort  to  obtain  relief  at  stockholders'  meeting,  where 
directors  of  two  corporations  are  almost  identical  and  lessee  holds  suffi* 
cient  stock  to  control  stockholders'  meeting. 
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Wlietiier  stfttote  and  order  of  railroad  cmrtmlitmi  iaka  property  with- 
out due  process^  although  inyolving  qneetion  of  fact,  raises  Federal  qnee- 
tion. 

Approved  in  Boise  Artesian  Hot  etc.  "Water  Co.  v.  Boise  City,  213 
XT.  S.  284,  53  L.  Ed.  799,  29  Sup.  Ct.  426,  refusing  to  enjoin  collection 
of  tax  on  ground  of  cloud  on  title,  where  tax  can  only  be  collected  in 
action  at  law  in  which  defense  of  illegality  is  open ;  Trust  Co.  of  America 
V.  Chicago  etc.  Ry.  Co.,  199  Fed.  603,  holding  petition  by  receivers  of 
railroad  in  foreclosure  suit  in  Federal  court  to  restrain  enforcement  of 
rate  statute,  void  as  confiscatory,  is  ancillary  to  main  suit  and  within 
such  court's  jurisdiction ;  Western  Ry.  of  Alabama  v.  Railroad  Commis- 
sion of  Alabama,  197  Fed.  974,  977,  freight  rates  and  passenger  rates 
established  by  Alabama  act  of  1907  are  void  as  discriminatory  and  con- 
fiscatory ;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo.  531, 132  S.  W.  1086, 
upholding  short-haul  provision  of  act  of  1872. 

Contention  that  enormous  penalties  preventing  railroad  ftom  resort- 
ing to  courts  to  determine  validity  of  rate  statute  deny  it  equal  protection 
of  laws  raises  Federal  auestion  giving  Oireult  Court  Jurisdiction. 

Approved  in  Simpson  v.  Shepard,  230  IJ.  S.  380,  Aim.  Oas.  1916A,  18, 
48  L.  B.  A.  (N.  S.)  1161,  57  L.  Ed.  1534,  33  Sup.  Ct.  729,  Western  Union 
Tel.  Co.  V.  Andrews,  216  IT.  S.  167,  54  L.  Ed.  481,  30  Sup  Ct  286,  and 
Van  Dyke  v.  Geary,  218  Fed.  116,  all  following  rule;  Phoenix  Ry.  Co.  v. 
Qeary,  239  U.  S.  281,  60  L.  Ed.  289,  36  Sup.  Ct.  46,  holding  bill  to  enjoin 
enforcement  of  Florida  statute  of  1913  imposing  license  tax  on  mer- 
chants using  trading  stamps  sets  forth  grounds  of  equitable  relief  giv- 
ing District  Court  jurisdiction;  Weyman-Bruton  Co.  v.  Ladd,  231  Fed. 
901,  holding  tobacco  is  not  snuff  and  enjoining  State  food  commissioner 
from  interfering  with  sale  of  tobacco  under  laws  of  North  Dakota  pro- 
hibiting sale  of  snuff;  N.  W.  Halsey  &  Co.  v.  Merrick,  228  Fed.  806,  Fed- 
eral court  has  jurisdiction  to  enjoin  Michigan  blue  sky  law  of  1915  as 
burden  on  interstate  commerce;  Portland  Ry.  Light  etc.  Co.  v.  Portland, 

210  Fed.  670,  suit  to  enjoin  enforcement  of  ordinance  regulating  street 
railway  fares  on  ground  that  rates  are  confiscatory  and  penalties  so 
excessive  as  to  prevent  resorting  to  courts  to  determine  validity  of  or- 
dinance presents  Federal  question;  Bonbright  v.  Geary,  210  Fed.  46, 
enjoining  enforcement  of  rates  for  gas  and  electricity  established  by 
Arizona  Corporation  Commission  at  instance  of  stockholders  and  bond- 
holders, where  valuation  of  property,  used  as  basis  of  such  rates,  omitted 
essential  elements;  Lykins  v.  Chesapeake  etc.  Ry.  Co.,  209  Fed.  677,  126 
C.  C.  A.  395^  enjoining  collection  of  tax  imposed  by  special  statute  of 
Kentucky  incorporating  turnpike  company,  where  statute  imposes  severe 
penalties  for  default  in  payment  of  such  taxes. 

Question  aii  to  whether  statute  regulating  intrastate  rates  interferes 
with  Interstate  commerce  is  not  frivolous. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Love,  177  Fed.  498,  enjoining 
enforcement  of  intrastate  passenger  and  freight  rates  prescribed  by  Okla- 
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homa  Corporation  Commission  as  not  allowing  fair  return  and  burdening 
interstate  commerce;  St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  341,  hold- 
ing act  of  Missouri  of  1907,  establishing  two-cent  passenger  fares,  within 
State  and  maximum  intrastate  freight  rates  is  void,  as  confiscatory  ou 
showing  that  railroads  cannot  earn  more  than  three  per  cent  net  income 
on  State  business. 

Excessive  penalty  as  denial  of  due  process.    Note,  46  L.  B.  A.  (N.  S.) 
1039,  1041. 

Penalties  for  acts  under  supposed  sanction  of  law  as  violation  of 
due  process  of  law.    Note,  L.  R.  A.  1916A,  1211. 

ProTision  of  rate  statute  imposing  sach  sevwe  penalties  as  to  preclude 
parties  tiom  resorting  to  court  to  test  its  validity  denies  them  equal  pro- 
tection of  laws. 

Approved  in  Pacific  Mail  Steamship  Co.  v.  Schmidt,  241  U.  S.  250,  60 
L.  £d.  988,  36  Sup.  Ct.  581,  ship  owner  is  not  liable  to  penalty,  under 
section  4529,  Revised  Statutes,  as  amended  in  1898,  for  delay  in  pay- 
ment of  seaman's  wages  during  period  between  judgment  and  affirmance 
on  appeal,  where  appeal  was  on  reasonable  groimd;  Wadley  Southern 
Ry.  Co.  V.  Georgia,  236  U.  S.  660,  662,  663,  664,  59  L.  Ed.  411,  412,  35 
Sup.  Ct.  214,  railroad  not  instituting  proceedings  to  test  validity  of  com- 
mission's order  but  refusing  to  comply  with  order  on  ground  of  in- 
validity, is  subject  to  penalty  upon  determination  that  order  is  valid; 
Harrison  v.  St.  Louis  etc.  R.  R.  Co.,  232  U.  S.  328,  L.  R.  A.  1915F,  1187, 
58  L.  Ed.  624,  34  Sup.  Ct.  333,  Oklahoma  statute  of  1908,  declaring  for- 
feiture of  license  to  do  business  in  State  of  foreign  corporations  remov- 
ing causes,  against  them  to  Federal  court,  is  void ;  Ohio  River  etc.  Ry. 
Co.  V.  Dittey  (Ohio  Tax  Cases),  232  U.  S.  587,  594,  58  L.  Ed,  743,  746, 
34  Sup.  Ct.  372,  upholding  Ohio  statute  of  1911,  imposing  excise  tax  of 
four  per  cent  on  gross  intrastate  earnings  of  railroad ;  Grand  Trunk  Ry. 
Co.  V.  Michigan  R.  R.  Commission,  231  U.  S.  473,  58  L.  Ed.  S19,  34  Sup. 
Ct.  152,  denying  injunction  to  restrain  enforcement  of  statute  of  Michi- 
gan of  1909  as  amended  in  1911,  creating  railroad  commission  and  pro- 
viding for  enforcement  of  its  orders,  where  penalty  provisions  are  sep- 
arable and  validity  can  be  determined  when  enforcement  is  attempted; 
Missouri  Pacific  Ry.  Co.  v.  Tucker,  230  U.  S.  349,  67  L.  Ed.  1510,  33 
Sup.  Ct.  961,  statute  of  Kansas  of  1905  establishing  maximum  rates  for 
transportation  of  oil  and  gasoline,  establishing  five  hundred  dollars  as 
liquidated  damages  in  favor  of  shipper  for  excess  charge  regardless  of 
amount  thereof,  is  void;  Chesapeake  etc.  Ry.  Co.  v.  Conley,  230  U.  S. 
521,  57  L.  Ed.  1603,  33  Sup.  Ct.  985,  carrier  cannot  attack  validity  of 
West  Virginia  rate  statute  on  ground  of  invalidity  of  penal  provisions 
where  State  court  has  construed  act  to  exempt  carrier  from  penal  pro- 
visions during  suit  to  determine  whether  rates  are  confiscatory ;  Ghrenada 
Lumber  Co.  v.  Mississippi,  217  U.  S.  443,  54  L.  Ed.  8S1,  30  Sup.  Ct.  535, 
upholding  anti-trust  statute  of  Mississippi,  section  5002  of  Code,  in  suit 
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to  dissolve  combination  of  retail  lumber  dealers  where  penalty  piovisions 
are  not  invoked  and  are  elearly  separable  without  determining  whether 
penalties  are  excessive;  United  States  v.  Delaware  &  Hudson  Co.,  213 
U.  S.  417,  58  L.  Ed.  852,  29  Sup.  Ct.  527,  construing  and  upholding  eom- 
modities  clause  of  Hepburn  Act  of  1906,  without  determining  whether 
separable  penalty  provisions  are  void  as  imposing  excessive  penalties; 
Willcox  V.  Consolidated  Gas  Co.,  212  U.  S.  54,  15  Ann.  Oas.  1084,  53 
L.  Ed.  400,  29  Sup.  Ct.  192,  provisions  in  New  York  gas  rate  statute  of 
1906  relating  to  penalties,  enormous  and  overwhelming  in  amount,  are 
void;  Van  Dyke  v.  Geary,  218  Fed.  119,  fetatute  of  Arizona  of  1912, 
creating  corporation  commission  and  imposing  enormous  penalties  for 
failure  to  obey  orders  of  commission,  is  void;  Kern  Trading  ft  Oil  Co. 
V.  Associated  Pipe  line  Co.,  217  Fed.  278,  enjoining  enforcement  of 
])enalties  provided  by  California  Pipe-line  Acts  of  1913;  Mercantile 
Trust  Co.  V.  Texas  etc.  Ry.  Co.,  216  Fed.  232,  provision  of  Louisiana 
Constitution  providing  that  foreign  corporation  instituting  suit  in  or 
removing  suit  to  Federal  court  should  be  barred  from  conducting  busi- 
ness within  State  and  imposing  excessive  penalties  for  its  violation  is 
void ;  Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  182,  holding  provision 
for  excessive  penalties  of  Michigan  act  of  1913,  regulating  investment 
companies,  is  ground  for  temporary  injunction  pending  determination  of 
validity  of  act,  but  is  not  reason  for  declaring  law  invalid,  where  such 
provision  is  separable ;  Portland  Ry.  Light  etc.  Co.  v.  Portland,  201  Fed. 
130,  enjoining  enforcement  of  ordinance  regulating  street  railways  and 
declaring  forfeiture  of  franchise  without  hearing  for  willful  violation 
of  act  for  one  month;  Washington  etc.  Ry.  Co.  v.  Magruder,  198  Fed. 
223,  232,  statute  of  Maryland  of  1910  relating  to  freight  rates  of  par- 
ticular road  is  void  for  excessive  penalties;  Grand  Trunk  Ry.  Co.  v. 
Michigan  Railroad  Commission,  198  Fed.  1021,  in  suit  to  restrain  en- 
forcement of  statute  regulating  intracity  traffic  of  railroad  statute  will 
not  be  declared  invalid  because  of  severe  penalties,  where  no  attempt 
is  made  to  enforce  penalties ;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed, 
768,  laws  of  Minnesota  of  1907  reducing  passenger  and  freight  rates  and 
putting  reductions  into  effect  by  severe  and  unconstitutional  penalties, 
are  void;  St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  344,  345,  358,  359, 
Missouri  statute  of  1907,  regulating  intrastate  passenger  and  freight 
rates,  is  void  as  imposing  excessive  penalties ;  City  of  Cleveland  v.  United 
States,  166  Fed.  682,  93  C.  C.  A.  274,  statute  of  Tennessee  of  1895  re- 
lating to  assessmtot  of  taxes  is  void  as  impairing  obligati<m  of  contract 
by  depriving  taxpayer  of  remedy  against  recorder  to  compel  assessment 
of  property  at  true  value;  Chicago  etc.  Ry.  Co.  v.  Davis,  114  Ark.  525, 
170  S.  W.  246,  statute  of  1907  regulating  passenger  rates  and  providing 
penalties  for  its  violation  is  not  void  as  imposing  excessive  penalties; 
Hartford  Fire  Ins.  Co.  v.  Jordan,  168  Cal.  281,  142  Pac.  843,  payment 
of  license  tax  by  insurance  company  under  protest  to  avoid  forfeiture 
for  nonpayment  under  Statutes  of  1905,  p.  493,  was  payment  under 
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duress  and  recoverable ;  State  v.  Atlantic  Coast  Line  B.  Co.,  56  Fla.  659^ 
32  L.  B.  A.  (N.  8.)  639,  47  South.  983,  npholding  statute  of  1906  and 
demurrage  rule  8,  but  denying  recovery  of  penalty  imposed  for  acts  of 
omission  which  were  not  violation  of  statute;  Wadley  Southern  Ry.  Co. 
V.  State,  137  Ga.  505,  73  S.  E.  744,  statute  of  1907  empowering  commis- 
sion to  require  like  facilities  for  interchange  of  freight  and  imposing 
penalty  for  violation  of  Order  is  not  void  as  imposing  excessive  penal- 
ties; Board  of  Commrs.  of  Johnson  County  v.  Johnson,  173  Ind.  87,  89 
N.  E.  590,  594,  act  of  1903,  relating  to  taxation  of  unincorporated  and  in- 
corporated banks,  is  not  void  as  discriminatory;  State  ex  rel.  Young  v. 
Standard  Oil  Co.,  Ill  Minn.  102, 126  N.  W.  532,  upholding  law  of  1907 
forbidding  discrimination  in  prices  charged  for  petroleum  or  its  products; 
Garrison  v.  Southern  Ry.  Co.,  150  N.  C.  594,  64  S.  E.  585,  Bevisal  1905, 
§  2631,  imposing  penalty  of  fifty  dollars  for  each  day's  failure  to  receive 
freight  shipment,  is  not  void  as  imposing  excessive  penalty;  Atlas  Powder 
Co.  V.  Goodloe,  131  Tenn.  503,  175  S.  W.  550,  payment  of  privilege  tax 
under  protest,  reserving  right  to  sue  for  recoveiy,  where  failure  to  pay 
would  have  required  corporation's  factories  to  remain  idle,  is  payment 
under  duress;  State  v.  Crawford,  74  Wash.  250,  46  L.  B.  A.  (N.  8.)  1039» 
133  Pac.  591,  law  of  1911,  prohibiting  street-car  company  from  charging 
more  than  five  cents  for  continuous  ride  within  corporate  limits  of  any 
city  or  town  and  declaring  violation  gross  misdemeanor,  is  void  as  impos- 
ing excessive  penalties;  Bonnett  v.  Yallier,  136  Wis.  213, 128  Am.  St.  Bep. 
1061,  17  L.  B.  A.  (N.  8.)  486,  116  N.  W.  892,  laws  of  1907  regulating 
construction  of  buildings  are  void  for  excessive  penalties  denying  equal 
protection  of  laws;  dissenting  opinion  in  State  v.  Louisville  etc.  B.  Co., 
97  Miss,  57,  Ann.  Oaa.  1912G,  1160,  51  South.  926,  majority  holding 
statute  of  1908  forfeiting  right  of  foreign  corporation  to  do  business 
within  State  upon  removal  of  cause  to  Federal  court  is  not  void  for 
excessive  penalties ;  dissenting  opinion  in  Coal  &  Coke  Ry.  Co.  v.  Conley^ 
67  W.  Va.  204,  205,  67  S.  E.  645,  646,  majority  holding  railroad  is  not 
subject  to  penalties  imposed  by  rate  statute  of  1907  pending  suit  to 
determine  whether  rates  are  confiscatory,  and  penalties,  when  applicable, 
are  not  excessive;  dissenting  opinion  in  Peterson  ▼.  Widule,  157  Wis. 
659,  Ann.  Oas.  1916B,  1040,  52  L.  B.  A.  (N.  B.)  778, 147  N.  W.  975,  ma- 
jority  upholding  Statute  of  1913,  §  2339m,  requiring  male  applicant  for 
marriage  license  to  file  certificate  with  county  clerk  stating  he  is  free 
from  acquired  venereal  disease. 

Distinguished  in  Bash  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  355,  368, 
60  L.  Ed.  686,  691,  36  Sup.  Ct.  379,  holding  Florida  statute  of  1913,  im- 
posing license  tax  on  merchants  using  profit-sharing  coupons  or  trading- 
stamps,  does  not  deny  due  process  by  severity  of  its  penalties;  Louis- 
ville etc.  R.  Co.  V.  Siler,  186  Fed«  194,  railroad  cannot  complain  of  fines 
imposed  by  order  of  commission  under  Kentucky  act  of  1900,  where  it 
cannot  aver  and  maintain  that  rates  established  by  order  are  confisca- 
tory ;  Oregon  etc.  Navigation  Co.  v.  Campbell,  173  Fed.  990,  Oregon  stat- 
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tite  of  1907  creating  railroad  commission  and  providing  penalties  for- 
failure  to  obey  its  orders  is  not  void  as  subjecting  railroad  to  such  ex- 
cessive penalties  as  to  deny  equal  protection  of  laws ;  Ex  parte  Crowdcr, 
171  Fed.  252,  upholding  Washington  statute  of  1909  imposing  license 
fees  on  peddlers  with  certain  exceptions;  St.  Louis  etc.  Ry.  Co.  v. 
State,  86  Ark.  524,  112  S.  W.  152,  statute  of  1905  requiring  railroads 
to  build  repair  sheds  over  repair  tracks  at  division  points  is  not  void  as 
imposing  excessive  x)enalties;  Kaiser  Land  &  Fruit  Co.  v.  Curry,  155  Cal. 
657,  658,  103  Pac.  349,  statute  of  1907  forfeiting  charters  of  domestic 
and  foreign  corporations  for  nonpayment  of  annual  license  fee  is  not 
denial  of  equal  protection  of  law;  State  v.  Atlantic  Coast  Line  R.  Co., 
56  Fla.  626,  32  L.  R.  A.  (N.  S.)  639,  47  South.  972,  statute  of  1906  and 
demurrage  rule  8  of  commission  are  not  void  as  inflicting  excessive  penal- 
ties ;  People  v.  Baltimore  etc.  R.  Co.,  246  111.  481,  482,  92  N.  E.  936,  937, 
statute  of  1909  prohibiting  railroad  from  charging  more  for  short  haul 
than  for  long  haul  is  not  void  for  excessive  penalties ;  Knight  &  Jillson 
Co.  v.  Miller,  172  Ind.  50,  18  Ann.  Oas.  1146,  87  N.  E.  832,  upholding 
Anti-trust  Act  of  1899  prohibiting  combinations  to  prevent  dealers  and 
manufacturers  from  selling  supplies  to  dealer,  manufacturer  or  artisan; 
Tucker  v.  Missouri  Pac.  Ry.  Co.,  82  Kan.  226,  108  Pac.  91,  statute  of 
1905  establishing  maximum  rates  for  transportation  of  oil  is  not  void  as 
imposing  penalties  so  drastic  as  to  prevent  testing  its  validity  in  courts ; 
Michigan  Cent.  R.  Co.  v.  Murphy,  156  Mich.  471,  472,  120  N.  W.  1078, 
acts  of  1907  authorizing  railroad  commission  to  establish  rates  after 
hearing  and  prescribing  penalties  for  its  violation  is  not  void  as  pre- 
scribing excessive  penalties;  State  v.  Louisville  etc.  R.  Co.,  97  Miss.  56, 
Ann.  Oas.  19120,  1160,  51  South.  925,  holding  statute  of  1908  forfeiting 
right  of  foreigpi  corporation  to  do  business  within  State  upon  removal 
of  cause  to  Federal  court,  is  not  void  on  face  for  severity  of  penalties; 
Southern  Express  Co.  v.  City  of  High  Point,  167  N.  C.  105,  83  S.  E.  255, 
den3dng  injunction  to  restrain  prosecution  under  laws  of  1907  for  im- 
portation of  intoxicating  liquor;  State  v.  Coyle,  7  Okl.  Cr.  93,  122  Pac. 
262,  Anti-trust  Act  of  1908  is  not  void  as  imposing  drastic  penalties; 
City  of  Tacoma  v.  Bontelle,  61  Wash.  447,  448,  112  Pac.  665,  666,  ordi- 
nance requiring  five  minute  street-car  service  between  specified  hours  and 
imposing  fine  of  one  hundred  dollars  for  violation  is  not  void  as  oppres- 
sive; Coal  db  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  153,  155,  156,  169,  67 
S.  E.  624,  625,  631,  holding  railroad  is  excepted  from  operation  of  pen- 
alty clause  of  rate  statute  of  1907  pending  suit  to  determine  whether 
rates  are  confiscatory,  and  when  applicable  penalties  are  not  excessive. 

Wlietlier  State  officer's  doty  of  enforcing  statute  arises  from  common 
law  or  statute  is  immaterial. 

Approved  in  Murray  v.  Pacific  Coast  S.  S.  Co.,  207  Fed.  690,  in  suit 
by  longshoreman  for  injuries,  constitutionality  of  Washington  Work- 
men's Compensation  Act  will  not  be  determined,  where  its  unconstitu- 
tionality would  not  bar  right  to  common-law  remedy. 
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Ctonenl  discretion  regarding  enforcement  of  law  is  not  interfered  with 
by  enjoining  State  officer  from  enforcing  void  statute. 

Approved  in  McCreery  Engineering  Co.  v.  Massachusetts  Fan  Co.,  195 
Fed.  507,  115  C.  C.  A.  408,  suit  by  owner  of  patent  for  ventilating  ap- 
pai*atns  to  restrain  county  commissioners  from  using  infringing  appara- 
tus in  courthouse  in  Massachusetts  is  not  suit  against  State ;  South  etc. 
R.  Co.  V.  Railroad  Commission,  171  Fed.  232,  and  Western  R.  of  Ala- 
bama V.  Railroad  Commission,  171  Fed.  698,  701,  both  holding  Federal 
court  having  jurisdiction  to  determine  validity  of  State  statute  may  en- 
join county  solicitors,  sheriffs  and  clerks  of  State  courts  from  prose- 
cuting civil  or  criminal  suits  for  violation  of  suspended  statute  against 
complainants  in  Federal  suit;  People  ex  rel.  Bartlett  v.  Busse,  238  111. 
599,  28  L.  R.  A.  (N.  8.)  246,  87  N.  E.  842,  denying  mandamus  to  compel 
mayor  to  enforce  statute  of  1908  imposing  fine  on  proprietor  of  saloon 
selling  liquor  on  Sunday. 

Officers  clothed  with  some  dnty  in  regard  to  enforcement  of  State  laws 
may  be  enjoined  from  enforcing  nnconstitutional  statute. 

Approved  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  385,  387,  396, 
398,  402,  452,  suit  to  enjoin  threatened  action  by  State  officers  to  enforce 
Kentucky  statute  assessing  railroad  franchise  at  cash  value  while  assess- 
ing other  property  at  eighty  per  cent  of  cash  value  is  not  suit  against 
State;  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  10,  114  C.  C.  A.  21, 
agent  of  Interior  Department  having  charge  of  Indian  affairs  is  subject 
to  process  in  suit  to  determine  rights  under  leases  of  Indian  lands; 
Huidekoper  v.  Hadley,  177  Fed.  7,  40  L.  E.  A.  (N.  S.)  506,  100  C.  C.  A. 
395,  mandamus  to  compel  State  board  of  equalization  of  Missouri  to  per- 
form statutory  duty  of  equalization  of  taxes  is  not  suit  againist  State. 

Distinguished  in  Sperry-Hutchinson  Co.  v.  Kuhn,  212  Fed.  555,  556, 
557,  suit  against  attorney  general  to  restrain  enforcement  of  act  of 
Michigan  of  1911,  relating  to  issuance  of  trading  stamps,  alleged  illegal, 
is  suit  against  State,  where  such  act  imposes  no  duty  upon  attorney  gen- 
eral to  enforce  it  and  he  is  not  threatening  to  enforce  it;  Ray  v.  Garri- 
son, 42  App.  D.  C.  37,  denying  injunction  to  restrain  Secretary  of  War 
from  taking  action  to  procure  nomination  by  President  as  deputy  quar- 
termaster-general officer  other  than  one  seeking  injunction  and  claiming 
right  by  seniority. 

While,  in  general,  equity  cannot  enjoin  criminal  proceedings,  Federal 
court  first  having  acquired  Jurisdiction  to  determine  validity  of  statute 
may  enjoin  its  enforcement  by  indictment  in  State  court. 

Approved  in  Raich  v.  Tmax,  219  Fed.  284,  following  rule;  Rickey 
Land  etc.  Co.  v.  Miller  &  Lux,  218  IT.  S.  262,  54  L.  Ed.  1038,  31  Snp.  Ct. 
11,  holding  courts  of  California  and  Nevada  have  concurrent  jurisdic- 
tion to  determine  riparian  rights  to  waters  of  river  in  both  States,  and 
Nevada  court  having  acquired  jurisdiction  first,  should  proceed  to  deter- 
mination of  issues  without  interference;  Little  v.  Tanner,  208  Fed.  609, 
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holding  equity  court  has  Jurisdiction  of  suit  to  enjoin  enforcement  of 
statute  affecting  property  rights,  though  its  violation  is  punishable  as 
eriminal  offense;  Northern  Pacific  Ry.  Co.  v.  Lee,  199  Fed.  627,  shippers 
may  be  joined  as  parties  defendant  in  suit  to  enjoin  commission  fibm 
enforcing  freight  rates  established  under  State  statute,  where  it  is  all^;ed 
they  will  attempt  to  enforce  rates  unless  enjoined ;  Kansas  City  Qas  Co. 
V.  Kansas  City,  198  Fed.  527,  Federal  court  having  jurisdiction  of  suit 
by  gas  company  to  enjoin  ordinance  requiring  certain  pressure  in  mains 
cannot  enjoin  subsequent  suit  in  State  court  by  city  for  aceounting  and 
to  enjoin  contract  rates  as  excessive  because  of  insufficient  pressure; 
Missouri  Pac.  Ry.  Co.  v.  Jones,  170  Fed.  126,  Federal  court  having  de- 
creed  rate  statute  void  as  confiscatoiy  and  reserving  jurisdiction  to 
modify  decree  if  conditions  change  will  enjoin  circuit  attorney  of  State 
from  prosecuting  suit  to  restrain  railroad  from  charging  more  than  statu- 
tory rate;  F.  W.  Cook  Brewing  Co.  v.  Garber,  168  Fed.  946,  denying  in- 
junction to  restrain  enforcement  of  Alabama  prohibition  law  of  1908 
as  interference  with  interstate  commerce,  where  it  appears  State  Supreme 
Court  will  soon  pass  upon  validity  of  statute;  Chicago  etc.  R.  Co.  v. 
Winnett,  162  Fed.  250,  89  C.  C.  A.  222,  denying  injunction  to  restrain 
Nebraska  railway  commission  from  considering  and  acting  upon  question 
of  establishing  new  rates  on  given  commodities;  Philadelphia  Co.  v. 
Dickinson,  33  App.  D.  C.  347,  suit  to  enjoin  Secretaiy  of  War  from  estab- 
lishing harbor  line  interfering  with  rights  of  owner  of  land  under  navi- 
gable river  in  Pennsylvania,  under  act  of  Congress,  alleged  void,  is  not 
suit  against  United  States;  Clark  v.  Harford  Agricultural  etc.  Assn., 
118  Md.  615,  85  Atl.  506,  enjoining  criminal  proceedings  against  horse- 
racing  association  having  expended  large  sums  in  reliance  on  validity 
of  act  of  1912,  pending  determination  of  constitutional  question;  State 
V.  Chicago  etc.  Ry.  Co.,  130  Minn.  146,  149,  L.  B.  A.  1916B,  764,  153 
N.  W.  321,  322,  holding  Federal  court  had  jurisdiction  of  stockholders' 
suit  to  test  validity  of  law  of  1907,  known  as  two-cent  fare  law,  and  to 
enjoin  enforcement  of  rate  x>ending  such  suit ;  State  v.  Williams,  221  Mo. 
253,  120  S.  W.  747,  granting  writ  of  prohibition  against  judge  of  State 
court  to  prevent  further  proceedings  in  suit  by  circuit  attorney  to  enjoin 
railroads  from  charging  rates  in  excess  of  those  prescribed  by  act  of 
1907,  where  Federal  court  decreeing  act  void  retains  jurisdiction  to  en- 
force decree;  J.  W.  Kelly  &  Co.  v.  Conner,  122  Tenn.  371,  378,  380,  382, 
25  L.  B.  A.  (N.  S.)  201, 123  S.  W.  630,  632,  633,  refusing  to  enjoin  prose- 
cutions for  violation  of  act  of  1909  prohibiting  sale  of  intoxicants  within 
four  miles  of  schoolhouse;  Benz  v.  Kremer,  142  Wis.  4,  26  L.  3.  A. 
(N.  S.)  842,  125  N.  W.  100,  upholding  laws  of  1903  prohibiting  opera- 
tion of  bakeries  in  rooms  more  than  five  feet  below  level  of  adjacent 
ground  and  denying  injunction  to  restrain  enforcement  as  interference 
with  property  rights  of  baker;  Norfolk  Southern  R.  Co.  v.  Morehead 
City,  167  N.  C.  121,  83  S.  E.  260,  denying  injunction  to  restrain  enforce- 
ment of  ordinance  prohibiting  erection  of  telephone  poles  more  than 
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twenty-fonr  Indies  from  curb,  intended  to  compel  removal  of  telegraph 
poles  from  middle  of  street. 

Distinguished  in  Christian  Moerlein  Brewing  Co.  v.  Hill,  166  Fed. 
149,  151,  denying  injunction  to  restrain  enforcement  of  act  of  Georgia 
of  1907  prohibiting  manufacture  and  sale  of  intoxicating  liquor  within 
State  and  making  violation  of  act  misdemeanor,  where  bill  does  not 
show  interference  with  property  rights;  Basting  v.  City  of  Minne- 
apolis, 112  Minn.  308,  140  Am.  6%.  Rep.  490,  127  N.  M.  1132,  denying 
injunction  to  restrain  enforcement,  on  ground  of  invalidity,  of  or- 
dinance of  1907  prohibiting  establishment  of  certain  enterprises  within 
city  without  first  obtaining  its  consent;  Cobb  v,  French,  111  Minn.  433, 
127  N.  W,  417,  denying  injunction  to  restrain  prosecutions  for  violisi- 
tion  of  laws  of  1909,  alleged  invalid,  prohibiting  unlicensed  persons 
from  operating  apparatus  to  test  milk  and  cream. 

Power  of  equity  to  enjoin  criminal  prosecution.    Notes,  19  Ann. 
Gas.  460;  Ann.  Oas.  19160,  1156. 

Injunction  against  criminal  or  quasi-criminal  prosecution.    Note, 
25  L.  B.  A.  (N.  S.)  194. 

Bight  to  control  action  as  between  two  courts  of  concurrent  juris- 
diction.   Note,  Ann.  Gas.  1915B,  1120. 

Suit   against   attorney   general  to  enjoin   enforcement   of  void  rate 
statute  is  not  salt  against  State. 

Approved  in  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  227 
U.  S.  293,  294,  57  L.  Ed.  517,  33  Sup.  Ct.  312,  and  Hemdon  v.  Chicago 
etc.  Ry.  Co.,  218  U.  S.  155,  54  L.  Ed.  977,  30  Sup.  Ct.  633,  both  fol- 
lowing rule;  Truax  v.  Raich,  239  U.  S.  37,  60  L.  Ed.  133,  36  Sup.  Ct. 
11,  suit  against  attorney  general  and  county  attorney  to  restrain  en- 
forcement of  statute  of  Arizona  of  1914  relating  to  employment  of 
aliens  alleged  void,  is  not  suit  against  State;  Atchison  etc.  Ry.  Co.  v. 
O'Connor,  223  U.  S.  286,  Ann.  Gae.  1913G,  1050,  56  L.  Ed.  438,  32 
Sup.  Ct.  216,  suit  may  be  maintained  against  State  officer  receiving 
with  notice  of  its  illegality  money  for  tax  paid  under  duress;  Phila- 
delphia Co.  V.  Stimson,  223  U.  S.  620,  621,  56  L.  Ed.  577,  32  Sup.  Ct. 
340,  equity  has  jurisdiction  of  suit  to  enjoin  Federal  officer  from 
threatened  action,  alleged  illegal,  relating  to  establishment  of  harbor 
lines;  Hopkins  v.  Clemson  Agricultural  College,  221  U.  S.  644,  35 
L.  B.  A.  (N.  S.)  243,  55  L.  Ed.  895,  31  Sup.  Ct.  654,  suit  against  agri- 
cultural college  for  damages  caused  by  erection  of  dike  is  not  suit 
against  State,  but,  where  State  is  not  party,  decree  ordering  removal 
of  dike  from  State  land  cannot  be  entered;  Western  Union  Tel.  Co.  v. 
Andrews,  216  U.  S.  166,  54  L.  Ed.  431,  30  Sup.  Ct.  286,  suit  to  enjoin 
prosecuting  attorneys  of  Arkansas  from  enforcing  penalty  provisions 
of  Arkansas  act  of  1907  alleged  unconstitutional  is  not  suit  against 
State  within  meaning  of  eleventh  amendment ;  Prentis  v.  Atlantic  Coast 
Line  Co.,  211  U.  S.  228,  231,  53  L.  Ed.  160,  29  Sup.  Ct.  67,  suit  against, 
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railroad  commission  to  restrain  enforcement  of  confiscatory  rates  14  not 
suit  against  State;  General  Oil  Co.  v.  Grain,  209  U.  S.  227,  52  L.  £d. 
764,  28  Sup.  €t.  475,  suit  agminst  State  offieera  to  enjain  -cn&iceiiient 
of  statute  allied  unconstitutional  is  not  suit  against  State  within 
meaning  of  Tennessee  statute  of  1873  denying  State  court's  jurisdic- 
tion of  suits  against  State;  Public  Service  Ry.  Co.  y.  Herold,  229  Fed. 
910,  144  C.  C.  A.  184,  pleadings  show  suit  to  recover  taxes  paid  under 
protest  under  Corporation  Tax  Act  of  1909  were  brought  against  col- 
lectors officially,  and  suits  are  barred  by  Federal  law  limiting  such 
rights  of  action  to  two  years;  Little  v.  Tanner,  208  Fed.  607,  suit  to 
enjoin  State  officers  from  enforcing  Washington  act  of  1913  imposing 
license  tax  on  companies  using  trading-stamx>s,  void  as  violation  of 
Fourteenth  Amendment,  is  not  suit  against  State;  Louisville  etc.  R.  Co. 
V.  Railroad  Commission,  191  Fed.  763,  suit  to  enjoin  commission  from 
enforcing  order  relating  to  use  of  passenger  station,  void  as  burden 
on  interstate  commerce  and  violation  of  Fourteenth  Amendment,  is  not 
suit  against  State ;  Haskell  v.  Cowham,  187  i^ed.  412,  109  C.  C.  A.  235, 
suit  to  restrain  State  officers  from  preventing  owner  of  natural  gas 
from  laying  and  operating  pipe-lines  across  State  highways  to  carry 
gas  out  of  State  and  sell  it  in  interstate  commerce  is  not  suit  against 
State,  as  State  statute  prohibiting  construction  of  such  pipe-lines  is 
void;  St.  Louis  etc.  R,  Co.  v.  Allen,  181  Fed.  719,  721,  suit  against 
commission  and  prosecuting  attorney  of  district  of  State  to  enjoin  en- 
forcement of  void  order  relating  to  routing  of  interstate  shipment  is  not 
suit  against  State;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  555, 
suit  to  enjoin  State  officers  from  enforcing  void  statute  of  Oklahoma  of 
1907  prohibiting  construction  of  pipe-lines  to  transport  oil  out  of  State 
is  not  suit  against  State;  Delaware  etc.  R.  Co.  v.  Stevens,  172  Fed.  609, 
610,  suit  to  enjoin  public  service  commission  from  enforcing  void  order 
requiring  railroad  to  stop  interstate  trains  at  certain  point  is  not  suit 
against  State;  St.  Louis  etc.  R.  Co.  v.  Cross,  171  Fed.  486,  suit  in  Fed- 
eral court  to  enjoin  State  officers  from  revoking  license  of  railroad  to  do 
business  in  State  under  void  Oklahoma  statute  of  1907  authorizing  revo- 
cation of  licenses  of  foreign  corporations  for  removal  of  causes  to  Fed- 
eral court  is  not  suit  against  State ;  Western  Union  Tel.  Co.  v.  Julian,  169 
Fed.  170,  suit  to  enjoin  State  officers  from  enforcing  void  provision  of 
Alabama  Code  of  1907,  requiring  forfeiture  of  license  of  foreign  corpo- 
ration removing  case  to  Federal  court  is  not  suit  against  State;  Murray 
V.  Wilson  Distilling  Co.,  164  Fed.  20,  92  C.  C.  A.  1,  suit  in  Federal  court 
by  creditors  of  South  Carolina  dispensary  against  commissioners  ap- 
pointed to  wind  up  its  affairs  is  not  suit  against  State ;  Cooke  v.  Iverson, 
108  Minn.  393,  52  L.  E.  A.  (N.  S.)  416,  122  N.  W.  252,  enjoining  State 
auditor  from  appropriating  money  from  general  revenue  fund  of  State 
for  building  and  repairing  roads  and  bridges  under  void  act  of  1909; 
State  V.  Williams,  221  Mo.  257,  264,  120  S.  W.  748,  750,  holding  suit 
by  circuit  attorney  to  enjoin  railroads  from  charging  more  than  rate 
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prescribed  by  act  of  1907  is  not  rait  by  State,  and  bond  should  have 
been  required;  Merchants'  Exchange  y.  Knott,  212  Mo.  648,  lU  S.  W. 
574,  suit  to  restrain  railroad  and  warehouse  commissioners  from  enfor- 
cing grain  in8i)ection  laws  of  1907  is  not  suit  against  State;  Coal  & 
Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  145,  67  6.  E.  620,.  suit  against  State 
officers  to  restrain  enforcement  of  invalid  rate  statute  of  1907  is  not 
suit  against  State;  In  re  Bolens,  148  Wis.  543,  Ann.  Cas.  1913A«  1147, 
L.  R.  A.  1916B,  569,  135  N.  W.  164,  taxpayer's  suit  to  restrain  dis- 
bursing officers  from  paying  money  out  of  State  treasury  under  income 
tax  law  of  1911  is  not  suit  against  State;  Bonnett  v.  Vallier,  136  Wis. 
217,  128  Am.  St.  Rep.  1061,  17  L.  R.  A.  (N.  8.)  486,  116  N.  W.  893, 
suit  by  property  owner  against  public  officers  to  restrain  enforcement 
of  void  building  laws  of  1907  is  not  suit  against  State;  dissenting  opin- 
ion in  Pitcock  v.  State,  91  Ark.  544,  548,  134  Am.  St.  Rep.  88,  121 
S4  W.  749,  751,  majority  holding  suit  to  restrain  State  penitentiary 
board  from  violating  contract  for  convict  labor  is  suit  against  State. 

Distin^ished  in  Public  Service  Ry.  Co.  v.  Herold,  219  Fed.  308, 
holding  tax  collector  is  not  personally  liable  for  return  of  taxes  col- 
lected under  assessment  made  by  commissioner  of  internal  revenue  upon 
street  railway  having  leased  property  to  another  company  and  not 
subject  to  excise  tax  imposed  by  act  of  1909;  State  ex  rel.  Bolens  v. 
Frear,  148  Wis.  530,  Ann.  Oas.  191SA«  1147,  L.  R.  A.  1915B,  669, 
134  N.  W.  698,  denying  injunction  to  restrain  disbursing  officers  from 
paying  out  money  under  income  tax  law  of  1911,  alleged  invalid. 

Denied  in  dissenting  opinion  in  Tmax  v.  Raich,  239  U.  S.  44,  60  L.  Ed. 
136,  36  Sup.  Ct.  9,  majority  holding  suit  against  attorney  general  and 
county  attorney  to  restrain  enforcement  of  void  statute  of  Arizona  of 
1914  relating  to  employment  of  aliens  is  not  suit  against  State. 

When    action    against    officers    deemed    against    State.    Note,  44 
L.  R.  A.  (N.  S.)  191,  216,  220,  221,  222,  228,  224,  226. 

No  adequate  remedy  at  law  exists  to  prevent  court  from  enjeiaing  rate 
statute,  where  confiscatory  rates  will  be  enforced  er  railroad  subjected  to 
severe  penalties. 

Approved  in  McFarland  v.  American  Sugar  Ref.  Co.,  241  U.  S.  82, 
60  L.  Ed.  903,  36  Sup.  Ct.  498,  enjoining  enforcement  of  Louisiana  stat- 
ute relating  to  sugar  refining  and  creating  presumption  that  person 
paying  less  for  sugar  in  Louisiana  than  is  paid  in  any  other  State  is 
party  to  conspiracy  in  restraint  of  trade,  as  denial  of  equal  protection  of 
laws;  Chicago  etc.  R.  Co.  v.  Oglesby,  198  Fed.  157,  enjoining  enforce- 
ment of  order  of  railroad  commission  of  Missouri  relating  to  operation 
of  passenger  trains,  although  validity  of  statute  of  1909  authorizing 
commission  to  make  orders  is  not  questioned;  Minneapolis  General 
Electric  Co.  v.  Minneapolis,  194  Fed.  222,  enjoining  enforcement  of 
ordinance  regulating  services  of  electric  company,  where  enforcement 
would  deprive  company  of  property  without  compensation,  and  dis- 
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obedience  wonld  subject  it  to  penalties;  St.  Loois  etc.  Ry.  Co.  ▼.  Stutt- 
gart etc.  R.  Co.,  188  Fed.  376,  denying  motion  to  dissolve  injunction 
restraining  railroad  from  constructing  crossing  over  complainant's  line 
at  specified  point;  Abbey  Land  etc.  Co.  v.  County  of  San  Mateo,  167 
CaL  440,  Ann.  Caa.  19150,  804,  52  L.  B.  A.  (K.  S.)  408,  139  Pac.  1070, 
enjoining  enforcement  of  ordinance  prohibiting  establishment  of  more 
than  one  crematory  for  human  bodies  in  township  without  approval 
of  supervisor  thereof,  in  neighborhood  of  cemeteries  with  few  dwellings 
and  no  business  houses;  Louisville  etc.  R.  Co.  v.  Railroad  Commrs.,  63 
Fla.  503,  44  L.  E.  A.  (K.  S.)  189,  58  South.  547,  denying  injunction  to 
restrain  railroad  commission  from  enforcing  order  to  enlarge  waiting- 
room  in  passenger  depot,  as  illegality  of  order  is  available  as  defense 
in  action  at  law  to  comx)el  company  to  obey  order,  and  remedy  at 
law  is  adequate;  Michigan  Salt  Works  v.  Baird,  173  Mich.  661,  139 
N.  W.  1032,  granting  injunction  to  restrain  enforcement  of  salt  in- 
spection law  of  1905  denying  equal  protection  of  law,  where  only  other 
alternative  is  violation  of  law  with  liability  to  fines  and  imprison- 
ment; Milton  Dairy  Co.  v.  Great  Northern  Ry.  Co.,  124  Minn.  243,  49 
L.  R.  A.  (N.  S.)  951,  144  N.  W.  766,  denying  injunction  in  suit  by 
creamery  company  manufacturing  butter  to  restrain  carrier  from  com- 
plying with  laws  of  1913  regulating  shipments  of  cream. 

Distinguished  in  Shawnee  Milling  Co.  v.  Temple,  179  Fed.  519,  dis- 
missing bill  to  enjoin  seizure  of  interstate  shipment  of  flour  under 
national  pure  food  law  of  1906,  which  is  valid  as  regulation  of  inter- 
state commerce;  Gulf  Compress  Co.  v.  Harris,  Cortner  &  Co.,  158  Ala. 
355,  24  L.  B.  A.  (N.  S.)  899,  48  South.  481,  denying  equity  jurisdiction 
to  establish  warehouse  rates  or  to  determine  reasonableness  thereof. 

Act  of  legislature  fixing  rates  is  prima  facie  valid. 
Approved  in  Railroad  Commission  of  La.  v.  Cumberland  Tel.  etc.  Co., 
212  U.  S.  421,  53  L.  Ed.  581,  29  Sup.  Ct.  357,  holding  rates  fixed  by  Louisi- 
ana railroad  commission  under  act  of  1906  were  prima  facie  valid,  and 
telephone  company  failed  to  prove  its  case;  Southern  Pac.  Co.  v.  Camp- 
bell, 189  Fed.  185,  sustaining  demurrer  to  bill  to  enjoin  enforcement 
of  order  of  commission  establishing  rates,  where  facts  are  not  stated 
to  show  rates  do  not  afford  fair  return  on  value  of  railroad's  property; 
State  V.  Adams  Express  Co.,  85  Neb.  29,  30,  42  L.  R.  A.  (N.  8.)  396, 
122  N.  W.  693,  upholding  rate  statute  of  1907  and  enjoining  express 
company  from  chai^ng  rates  in  excess  of  seventy-five  per  cent  of 
charges  under  schedule  in  force  on  January  1,  1907. 

Injunction  to  prevent  enforcement  of  rate  statute  ought  not  to  be 
granted  except  in  case  reasonably  free  from  doubt,  but  jurisdiction  of 
court  lias  been  exercised  for  such  purpose. 

Approved  in  Missouri  v.  Chicago  etc.  R.  R.  Co.,  241  U.  S.  538,  542, 
543,  60  L.  Ed.  1154,  1156,  36  Sup.  Ct.  715,  decree  dismissing  bill  with- 
out prejudice,  in  suit  to  enjoin  enforcement  of  rate  statute,  estopft 
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railroad  from  setting  np  defense  of  nnconstitutionality  of  statute  in 
suit  by  State  to  recover  excess  fares  paid  during  period  of  company's 
suit ;  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  311,  58  L.  Ed.  242, 
34  Sup.  Ct.  48,  denying  injunction  to  restrain  commission  from  enforc- 
ing orders  establishing  intrastate  rates  under  statute  of  1900  alleged 
unconstitutional  for  failure  to  provide  appeal  from  order  to  court; 
Savage  v.  Jones,  225  U.  S.  521,  56  L.  Ed.  1190,  32  Sup.  Ct.  715,  refus- 
ing to  enjoin  State  chemist  from  enforcing  Indiana  statute  of  1907 
regulating  sale  of  food  for  domestic  animals;  American  Sugar  Refining 
Co.  V.  McFarland,  229  Fed.  287,  enjoining  enforcement  of  Louisiana 
statute  of  1915  regulating  sugar  refining  as  discriminatory;  Manufac- 
turers' Light  etc.  Co.  v.  Ott,  215  Fed.  952,  denying  injunction  to  re- 
strain enforcement  of  gas  rates  established  by  State  commission  under 
authority  of  act  of  West  Virginia  of  1913;  Van  Deman  &  Lewis  Co.  v. 
Rast,  214  Fed.  831,  enjoining  enforcement  of  laws  of  Florida  of  1913 
imposing  license  tax  upon  merchants  issuing  profit-sharing  coupons  to 
customers;  Southern  Pac.  Co.  v.  Interstate  Commerce  Commission,  177 
Fed.  969,  denying  injunction  to  prevent  enforcement  of  rate,  as  con- 
fiscatory, established  by  Interstate  Commerce  Commission  on  green  fir 
lumber  and  laths  from  Willamette  Valley  to  San  Francisco;  Coal  & 
Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  146,  189,  192,  67  S.  E.  621,  639,  640, 
enjoining  enforcement  of  rate  statute  of  1907  as  confiscatory. 

Distinguished  in  Mayor  etc.  of  Knoxville  v.  Elnoxville  Water  Co.,  212 
U.  S.  16,  17,  53  L.  Ed.  381,  382,  29  Sup.  Ct.  148,  denying  injunction  to 
restrain  enforcement  of  ordinance  of  1901  establishing  water  rates, 
where  it  is  not  clearly  shown  that  rates  would  be  confiscatory. 

Attorney  general  committed  foT  contempt  for  refoaiiig  to  comply  with 
order  of  Federal  court  enjoining  enforcement  of  Told  rate  ttatnte  will  not 
be  released  on  habeaa  corpna. 

Approved  in  Ex  parte  Bartlett,  197  Fed.  100,  denying  release  on 
habeas  corpus  of  person  arrested  for  violating  Wisconsin  usury  laws 
of  1905. 

Since  Federal  court  may  enjoin  attorney  general  from  representing 
State  in  suit  id  State  court,  It  may  forbid  district  attorneys  from  bring- 
ing to  attention  of  grand  Jules  and  State  comrts  vloUtlonB  of  statute  (dis- 
senting opinion). 

Denied  in  Louisville  etc.  R.  Co.  y.  Bosworth,  209  Fed.  399,  suit  to 
enjoin  State  officers  from  enforcing  Kentucky  statute,  void  as  deny- 
ing railroad  equal  protection  of  law  is  not  suit  against  State. 

Right  of  attorney  general,  or  other  representative  of  State,  to  main- 
tain action  to  enforce  statutory  regrulfttions  affecting  rates,  etc. 
Note,  18  L.  R.  A.  (N.  S.)  666. 

Effect  of  partial  invalidity  o£  statute.    Note,  Ann.  Oaa.  IdlSD.  81. 
82. 
XIX— 78 
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Validity  of  statute  requiring  carrier  to  sell  ticket  for  connecting 
line.    Note,  Ann.  Oas.  1918E,  613. 

Validity  of  statute  imposing  penalty  upon  carrier  of  goods  for  re- 
fusing to  accept  freight  tendered  for  shipment.  Note,  17  Ann. 
Oas.  264. 

Validity  and  eifect  of  statute  requiring  carriers  to  carry  passengers 
at  fixed  rate  per  mile.    Note,  21JLiin.  Oas.  192,  193. 

Elements  entering  into  determination  of  reasonableness  of  State 
railroad  rates.    Note,  16  L.  R.  A.  (N.  8.)  109. 

Constitutionality  of  ^^atute  requiring  carrier  to  sell  tickets  good  on 
connecting  line.    Note,  42  I*.  R.  A.  (N.  S.)  643^ 

Application  to  board  of  directors  as  condition  of  stockholder's 
right  to  sue  on  behalf  of  corporation.  Note,  67  K  R.  A.  (N.  8.) 
112. 

Miscellaneous.  Cited  in  Hunter  v.  Wood,  209  U.  S.  210,  211,  62  L.  Ed. 
754,  28  Sup.  Ct.  472,  decided  on  authority  of  principal  case;  Cen- 
tral of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161  Fed.  1003,  stating 
that  principal  case  was  decided  after  opinion  of  court  in  cited  case  was 
handed  down. 

209  XT.  8.  206-211,  62  L.  Ed.  747,  28  Sup.  Ot  472,  HUNTER  ▼.  WOOD. 

Ticket  agent  selling  tickets  in  compliance  with  order  of  Federal  courts 
and  convicted  in  State  court  for  violation  of  State  statute,  is  in  custody  for 
act  done  pursuant  to  order  of  court  witbin  meaning  of  section  763^  Revised 
Statutes,  and  may  be  released  on  habeas  corpus. 

Approved  in  State  v.  Chicago  etc.  Ry.  Co.,  130  Minn.  150,  L.  R.  A. 
1916B,  764,  153  N.  W.  322,  reversing  conviction  for  violation  of  rate 
statute  for  error  in  excluding  from  evidence  injunction  order  of  Fed- 
eral court  restraining  enforcement  of  statutory  rates  pending  deter- 
mination of  their  validity;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va. 
145,  67  S.  E.  620,  suit  to  enjoin  attorney  general  and  county  attorney 
from  prosecuting  railroad  for  violating  rate  statute  as  confiscatory  is 
not  suit  against  State. 

United  States  Circuit  Court  has  jnrisdlctioiL  of  action  to  enjoin  State 
officers  from  enforcing  void  rate  statute. 

Approved  in  Central  of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161 
Fed.  1003,  following  rule ;  Chicago  etc.  R.  Co.  v.  Winnett,  162  Fed.  250; 
89  C.  C.  A.  22,i,  court  cannot  enjoin  Nebraska  railway  commission  from 
considering  and  acting  upon  question  of  establishing  new  rates  on  g^ven 
commodities;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  146,  67  S.  E. 
621,  enjoining  rate  statute  as  confiscatory,  reserving  right  to  attorney 
creneral  to  vacate  order  if,  under  changed  conditions,  rate  ia  no  longer 
confiscatory. 
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Power  of  equity  to  enjoin  criminal  proseeation.  Note^  19  Ann. 
Cw.  461. 

Order  of  court  as  defense  to  criminal  prosecution.  Note,  L.  B.  A. 
1916B,  768. 

Validity  and  effect  of  statute  requiring  carriers  to  cany  passen- 
gers at  fixed  rate  per  mile.    Note,  21  Ann.  Gaa.  193. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.    Note,  14  Ann.  Gas.  793. 

209  U.  S.  211-236,  52  L,  Ed.  754,  28  Sap.  Ct.  476,  QENEBAL  OIL  OO.  ▼. 
CBAIH. 

Dinnissal  of  bill  for  lack  of  Jnxlsdlction  on  ground  that  suit  is  against 
State  gives  effect  to  void  statute,  denies  coBBtltntlonal  rlglit,  and  is  review- 
able by  Federal  Supreme  Court. 

Approved  in  Fauntleroy  v.  Lum,  210  U.  S.  235,  52  L.  Ed.  1041,  28 
Sup.  Ct.  641,  judgment  of  State  court  in  which  cause  of  action  did 
not  arise,  based  on  award  of  arbitration  in  State  in  which  cause  of 
action  did  arise,  is  binding  in  latter  State  under  full  faith  and  credit 
clause  of  Constitution,  although  award  was  unenforceable  in  State  in 
which  it  was  made. 

Suit  to  enjoin  State  officers  from  enforcing  statute  violating  rlghtitf 
of  complainant  by  its  terms  or  by  its  manner  of  enforcement  la  not  suit 
against  State. 

Approved  in  Huidekoper  v.  Hadley,  177  Fed.  7,  40  L.  B.  A.  (N.  S.) 
505,  100  C.  C.  A.  395,  petition  for  mandamus  to  compel  State  board  of 
equalization  to  equalize  taxes  is  not  suit  against  State. 

State  cannot  nullify  Fourteenth  Amendment  by  prohibiting  suits  against 
State  officers  in  its  own  courts  to  enjoin  enforcement  of  State  statutes  and 
contending  that  Federal  conrts  are  precluded  from  maintaining  such  suits 
by  eleventh  amendment. 

Approved  ^in  Bartles  Northern  Oil  Co.  v.  Jackman,  29  N.  D.  246,  150 
N.  W.  579,  laws  of  1913  prohibiting  suits  against  State  officers  to  enjoin 
enforcement  of'  void  statute  will  not  prevent  suit  against  State  oil  in- 
spector to  prevent  enforcement  of  oil  inspection  statute  interfering  with 
interstate  commerce;  Love  v.  Atchison  etc.  Ry.  Co.,  185  Fed.  325,  107 
C.  C.  A.  403,  affirming  orders  enjoining  enforcement  of  confiscatory  pas- 
senger fares  and  freight  rates  established  by  Oklahoma  corporation  com- 
mission orders  of  1908  and  1909. 

WhQn  action  against  officers  deemed  against  State.    Note,  44  L.  B.  A. 
(N.  S.)  228. 

Merchandise  shipped  in  interstate  commerce  while  at  rest  in  State 
and  under  protection  of  its  laws,  is  subject  to  State  taxation,  although  it 
has  not  reached  its  ultimate  destination. 
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Approved  in  Susquehanna  Coal  Co.  v.  Mayor  etc.  of  South  Amboy, 
228  U.  S.  669,  670,  67  L.  Ed.  1017,  33  Sup.  Ct.  712  (affirming  184  Fed. 
944),  upholding  tax  on  coal  shipped  into  State  and  stored  for  further 
shipment  to  ports  in  other  States  or  countries;  Bacon  v.  Illinois,  227 
U.  S.  514,  516,  517,  57  L.  Ed.  619,  620,  33  Sup.  Ct.  299,  upholding  tax 
on  grain  stored  in  elevator  pending  inspection  and  shipment;  Nordgard 
V.  Marysville  etc.  Ry.  Co.,  218  Fed.  740,  134  C.  C.  A.  415,  holding  log- 
ging road  transporting  logs  and  poles  from  land  in  Washington  to  Puget 
Sound  is  not  engaged  in  interstate  commerce  within  meaning  of  Federal 
Employers'  Liability  Act  of  1908;  McKinney  v.  Landon,  209  Fed.  308, 
326  C.  C.  A.  226,  license  of  foreign  corporation  engaged  in  interstate 
commerce  may  be  canceled  for  violation  of  State  anti-trust  law,  and 
receiver  for  property  appointed,  and  it  is  no  defense  that  property  used 
in  interstate  commerce  will  be  seized;  Texas  etc.  Ry.  Co.  v.  Railroad 
Commission  of  Louisiana,  183  Fed.  1006,  holding  contract  between  ship- 
per and  carrier  was  for  export  over  which  State  commission  had  no 
jurisdiction,  and  carrier  was  required  to  charge  rates  filed  with  Inter- 
state Commerce  Commission,  regardless  of  local  bills  of  lading;  In  re 
Conecuh  Pine  Lumber  &  Mfg.  Co.,  180  Fed.  252,  contract  of  foreign  cor- 
poration buying  lumber  in  State  for  future  shipment  into  other  States 
is  not  interstate  commerce;  Oregon  etc.  Nav.  Co.  v.  Campbell,  180  Fed. 
255,  interstate  shipment  of  merchandise  transported  to  it3  destina- 
tion, received  by  consignee  and  placed  in  warehouse  is  subject  to  intra- 
state rates  upon  reshipment  to  other  points  in  State;  Oregon  etc.  Navi- 
gation Co.  V.  Campbell,  173  Fed.  986,  fact  that  order  of  Oregon  railroad 
commission  under  act  of  1907  limited  by  its  terms  to  intrastate  com- 
merce incidentally  affects  interstate  commerce  does  not  render  order  or 
statute  void;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed.  702, 
upholding  North  Carolina  statute  of  1909  imposing  inspection  tax  on 
illuminating  oils;  Central  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  156  Iowa, 
122,  135  N.  W.  728,  interstate  rate  on  hogs  shipped  from  points  in  State 
to  central  point  for  reshipment  in  interstate  commerce  is  discrimination 
within  purview  of  Code,  §§  2124,  2125,  where  hogs  come  into  competition 
with  those  shipped  at  local  rate;  McCutchen  ▼.  Board  of  Equali2ation, 
87  N.  J.  L.  371,  94  Atl.  310,  flour  shipped  from  another  State,  unloaded 
and  held  at  pier  for  repacking  and  blending,  is  subject  to  local  taxation ; 
Western  Oil  Refining  Co.  v.  Dalton,  131  Tenn.  340,  342,  174  S.  W.  1141, 
holding  oil  company  shipping  oil  from  another  State  in  tank-cars,  to  be 
put  into  barrels  within  State,  is  not  subject  to  license  tax  imposed  by 
act  of  1909  on  persons  having  oil  depots  or  warehouses  for  delivering 
oil ;  Logan  v.  Brown,  125  Tenn.  215, 141  S.  W.  753,  dealer  receiving  liquor 
from  without  State  and  storing  it  for  reshipment  to  other  States  is  sub- 
ject to  license  tax;  State  v.  P.  W.  Kelly  &  Co.,  123  Tenn.  564, 133  S.  W. 
1013,  person  is  not  liable  for  prosecution  for  violation  of  act  of  1909 
declaring  penalty  for  sale  of  liquor  within  four  miles  of  schoolhouse, 
where  act  completing  sale  of  liquor,  ordered  by  mail  by  person  without 
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State,  is  delivery  to  common  carrier,  which  places  Hquor  nnder  protec- 
tion of  commerce  clause. 

Distinguished  in  Armour  ft  Co.  v.  City  Council  of  Augusta,  134  Ga. 
186,  27  L.  R.  A.  (N.  8.)  676,  67  S.  E.  421,  holding  meat  and  milk  inspec- 
tion law  of  1909  void  as  burden  on  interstate  commerce,  and  discrimina- 
tory ;  Bartles  Northern  Oil  Co.  v.  Jackman,  29  N.  D.  253,  150  N.  W.  582, 
holding  oil  inspection  law  of  1911  void  as  burden  on  interstate  com- 
merce; £x  parte  State,  180  Ala.  530,  61  South.  901,  license  tax  imposed 
by  section  2361  of  Code  of  1907  on  persons  seUing  lightning-rods  is  not 
applicable  to  persons  whose  transactions  are  limited  to  interstate  com- 
merce. 

Sale  by  foreign  corporation  of  goods  stored  in  State  as  intrastate 
business.    Note,  18  L.  R.  A.  (N.  S.)  135. 

State  statute  requiring  preliminary  inspection  of  importations  as 
attempted  regulation  of  interstate  commerce.  Note,  14  Ann.  Oaa. 
1104. 

Self-executing  provisions  of  constitutions.    Note,  18  Ann.  Gas.  201. 

209  U.  S.  237-245,  62  L.  Ed.  768,  28  Snp.  Ct.  489,  DOT80N  ▼.  Mn.T.TKBN. 

'Objection  to  ruling  that  jury  was  not  required  to  And  particular  land 
was  agreed  upon  is  entitled  to  no  consideration  upon  general  exception  and 
upon  point  not  taken  in  trial  court. 

Approved  in  Pacific  Tel.  &  TeJ.  Co.  v.  Hoffman,  208  Ted.  228,  125 
C.  C.  A.  421,  holding  in  action  for  injuries  received  by  automobile 
striking  guy  wire  attached  to  telephone  pole,  that  exceptions  to  instruc- 
tions failing  to  specify  grounds  are  insufficient. 

Beal  estate  broker  procuring  purchaser  for  land  is  entitled  to  commis- 
sion, where  sale  falls  tlirough  because  of  vendor's  misrepresentations. 

Approved  in  Freeman  v.  Kinston  Mfg.  Co.,  233  Fed.  60,  allowing  re- 
covery of  commission  by  broker  procuring  purchaser  for  standing  tim- 
ber, where  broker  relies  upon  vendor's  representations  as  to  amount  and 
purchaser  refuses  to  pay  agreed  price  upon  discovery  of  shortage;  Shinn 
V.  EvanS)  37  App.  D.  C.  308,  allowing  recovery  of  commission  by  broker 
finding  purchaser  for  real  estate,  where  sale  is  made  through  another 
agent  on  different  terms;  Hutchinson  v.  Plant,  218  Mass.  154,  105  N.  E. 
1020,  where  customers  secured  by  broker  to  purchase  interest  in  busi- 
ness are  released  by  agreement  of  principal  for  false  representations  of 
principal,  principal  is  not  released  from  liability  to  broker  for  commis- 
sion ;  Harris  v.  Van  Vranken,  32  N.  D.  246,  261, 155  N.  W.  67,  73,  action 
by  broker  for  breach  of  contract  will  lie  against  seller  refusing  to  convey 
laud  to  purcliaser  with  whom  agents  had  negotiated  sale. 

Eight  of  real  estate  broker  to  compensation  for  sale,  lease,  etc., 
defeated  by  act  of  owner.    Note,  20  Ann.  Cas.  1025. 

Right  to  commissions  where  sale  fails  from  inaccuracy  of  owner's 
representations.    Note,  15  L.  R.  A.  (N.  S.)  1263. 
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209  XT.  S.  246-251,  52  L.  Ed.  776,  28  Sap.  Ot.  504,  HUTCHINS  ▼.  MUNN. 

Findings  of  auditor  Msessing  damages  on  ondertaking  should  not  be 
set  aside  nnless  it  is  shown  there  has  heen  error  in  law  or  conclusion  of 
fact  unwarranted  by  evidence. 

Approved  in  Norfc^k  Sand  etc.  Corp.  v.  Ohio  Locomotive  Crane  Co., 
217  Ted.  30,  133  C.  C.  A.  135,  where  it  is  doubtful  whether  damages 
claimed  from  seller's  breach  of  contract  are  natural  proximate  and  cer-^ 
tain  consequences  of  breach,  or  are  remote,  speculative  and  contingent, 
question  is  one  of  fact;  Magruder  v.  Drury,  37  App.  D.  C.  538,  uphold- 
ing award  by  auditor  of  compensation  to  court  trustees  for  their  ser- 
vices; Nash  V.  Milford,  33  App.  D.  C.  149,  findings  of  fact  based  upon 
auditor's  report  will  not  be  set  aside  where  it  does  not  appear  that  there 
has  been  error  in  law  or  conclusion  of  fact  unwarranted  by  evidence. 

Protection  of  undertaking  required  upon  issning  restraining  order  ex- 
tends to  woman,  although  conditioned  to  make  good  to  the  defendant  all 
damages  by  him  soifered. 

Approved  in  Woolfolk  v.  Jones,  216  Fed.  812,  injunction  bond  condi- 
tioned on  payment  of  damages  by  principal  if  injunction  is  dissolved 
inures  to  benefit  of  master  and  stenographer  in  whose  favor  costs  are 
adjudged  against  such  principal,  although  defendant  only  is  named  as 
obligee. 

Measure  of  damages  for  deprivation  of  use  of  property  by  restraining 
order  is  value  of  use  of  property  for  that  period. 

Approved  in  Huntsville  Elks'  Club  v.  Garrity-Hahn  Bldg.  Co.,  176  Ala. 
133,  57  South.  751,  owner  sued  on  building  contract  may  recoup  damages 
for  delay  in  completion  of  work,  where  time  is  made  of  essence  of  con- 
tract by  its  terms;  Stone  v.  Hunter  Tract.  Imp.  Co.,  68  Wash.  30,  39 
L.  R.  A.  (N.  S.)  180,  122  Pac.  371,  holding  court  should  award  damages 
proximately  resulting  from  wrongfully  suing  out  injunction  restraining 
acts  of  ownership  over  realty. 

Measure   of   damages   for   wrongful    injunction    against    building. 
Note,  89  L.  R.  A.  (N.  8.)  181. 

209  U.  8._251-258,  52  !■.  Ed.  778,  28  Sup.  Ot  486,  A8BELL  ▼.  KANSAS. 

Federal  Supreme  Court  will  determine  for  itself  whether  State  statute 
is  within  police  power  or  burdens  interstate  commerce. 

Approved  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  24,  54  L.  Ed. 
365,  30  Sup.  Ct.  190,  Kansas  statute  of  1898  imposing  tax  on  telegraph 
company  of  given  per  cent  of  capital  within  and  without  State  is  void; 
Galveston  etc.  Ry.  Co.  v.  Texas,  210  U.  S.  227,  62  L.  Ed.  1087,  28  Sup. 
Ct.  638,  Texas  statute  of  1905  imposing  fax  upon  railroads  equal  to 
given  per  cent  of  gross  receipts  including  receipts  from  interstate  com- 
merce is  void ;  Ex  parte  Eaglesfield,  180  Fed.  564,  ordinance  under  Wis- 
consin laws  of  1905  requiring  transient  merchants  in  particular  occupa- 
tions to  pay  license  tax  is  void  as  to  owner  of  vessel  engaged  in  inter- 


1239  ASBELL  v.  KANSAS.  209  U.  S.  251-258 

state  commerce  tinder  vatid  coasting  license;  State  ▼.  Northern  Express 
Co.,  76  Wash.  646,  136  Pac.  1164,  laws  of  1907  requiring  State  treas- 
urer to  collect  tax  of  given  per  cent  of  g^ss  receipts  of  express  company 
doing  business  in  State  violates  commerce  clause. 

State  law  within  police  power  and  not  conflicting  with  oongiessional 
legislation  is  not  void  although  it  indirectly  affects  interstate  commerce. 
Approved  in  Simpson  v.'Shepard,  230  U.  S.  406,  Ann.  Oas.  1916A,  18, 
48  L.  R.  A.  (N.  S.)  1151,  67  L.  Ed.  1544,  33  Sup.  Ct.  729,  in  absence  of 
'  congressional  action,  statute  of  Minnesota  of  1907  regulating  intrastate 
rates  for  interstate  carrier  is  valid,  although  relations  between  inter- 
state and  intrastate  rates  are  thereby  disturbed;  Savage  v.  Jones,  225 
U.  S.  525,  529,  533,  538,  66  L.  Ed.  1191,  1193, 1195.  1197,  32  Sup.  Ct.  715, 
upholding  Indiana  statute  of  1907  requiring  disclosure  of  ingredients 
of  concentrated  commercial  food  for  stock;  Standard  Stock  Food  Co.  v. 
Wright,  225  U.  S.  549,  56  L.  Ed.  1201,  32  Sup.  Ct.  784,  upholding  statute 
of  Iowa  regulating  sale  of  concentrated  commercial  food  for  stock ;  Will- 
iams V.  Walsh,  222  U.  S.  424,  56  L.  Ed.  256,  32  Sup.  Ct.  137  (affirming 
Ex  parte  Williams,  79  Kan.  222,  98  Pac.  981),  upholding  statute  of  Kan- 
sas of  1907  regulating  sale  of  black  powder;  New  York  v.  Hesterberg, 
211  ir.  S.  41,  53  L.  Ed.  80,  29  Sup.  Ct.  10,  upholding  New  York  forest, 
fish  and  game  law  of  1900  prohibiting  possession  of  game  during  closed 
season;  Hudson  County  Water  Co.  v.  McCarter,  209  U.  S.  357,  14  Ann. 
Oaji.  560,  52  L.  Ed.  833,  28  Sup.  Ct.  529,  upholding  New  Jersey  laws  of 
1905  prohibiting  transportation  of  water  of  State  into  other  States; 
Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  964,  147  C.  C.  A.  624,  holding 
recovery  for  injuries  by  workmen  engaged  in  repairing  bridge  used  in 
intrastate  and  intei'state  commerce  must  be  based  on  Federal  Employers' 
Liability  Act  of  1908,  and  not  on.  Michigan  Workmen's  Compensation 
Act  of  1912;  Red  C.  Oil  Mfg.  Co.  v.  Board  of- Agriculture,  172  Fed.  701, 
upholding  North  Carolina  law  of  1909  providing  for  inspection  and  test- 
ing of  illuminating  oils  and  imposing  tax  to  defray  expenses  of  inspec- 
tion; Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  41,  100  N.  E. 
343,  upholding  Statute  of  Indiana,  §  5280,  requiring  railroad  locomotives 
and  cars  to  be  equipped  with  grab-irons  or  handholds  in  ends  and  sides 
thereof;  Pittsburgh  etc.  Ry.  Co.  v.  Hunt,  171  Ind.  211,  86  N.  E.  336,  up- 
holding order  of  commission,  under  authority  of  statute  of  1908,  requir- 
ing railroad  chartered  by  State  and  engaged  in  intrastate  commerce  to 
join  in  construction  of  connection  with  intersecting  railroad  for  purposes 
of  intrastate  commerce;  Detroit  etc.  Ry.  Co.  v.  State,  82  Ohio  St.  70, 
72,  187  Am.  St.  Rep.  758,  91  N.  E.  871,  upholding  Ohio  statute  of  1906 
prohibiting  railroad  from  using  locomotives  or  cars  within  State  not 
equipped  with  automatic  couplers;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34 
Okl.  333,  42  L.  R.  A.  (N.  S.)  984,  126  Pac.  738,  statute  of  1905  impos- 
ing penalty  upon  carrier  for  each  day's  delay  in  furnishing  cars  is'  not 
in  conflict  with  act  of  Congress  of  1906,  requiring  carrier  to  furnish  cars 
upon  reasonable  request;  St.  Louis  etc.  R.  Co.  v.  State,  26  Okl.  69,  80 
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L.  R.  A.  (N.  S.)  1S7. 107  Pac.  932,  Order  No.  167,  Rule  10  of  State  Cor- 
poration Commission,  requiring  ten  days'  free  storage  to  be  allowed  on 
less  than  carload  shipments  destined  to  consignees  living  more  than  five 
miles  from  railroad,  is  void  in  so  far  as  it  applies  to  interstate  ship- 
ments; Varnville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98  S.  C.  73, 
79  S.  E.  703,  Code  of  1912,  §  2573,  imposing  penalty  for  failure  of 
carrier  to  pay  claims  for  overcharges  of  freight  or  for  loss  or  damage 
to  property  within  specified  periods,  is  not  in  conflict  with  provisions 
of  Carmack  Amendment  of  1906;  State  ▼.  Chicago  etc.  Ry.  Co.,  136  Wis. 
417,  19  L.  R.  A.  (N.  S.)  826,  117  N.  W.  690,  laws  of  1907  prohibiting 
lailroad  from  requiring  operators,  including  train-dispatcher,  to  remain 
on  duty  more  than  eip^ht  hours,  restricts  hours  of  interstate  as  well  as 
intrastate  employees,  and  is  in  conflict  with  act  of  Congress  of  1907 
limiting  hours  of  employees  of  interstate  railroads;  dissenting  opinion 
in  Commonwealth  v.  People's  Express  Co.,  201  Mass.  578,  181  Am.  St. 
Rep.  416,  88  N.  E.  425,  majority  holding  statute  of  1906,  regulating 
transportation  of  intoxicating  liquors  into  cities  of  sx>ecifled  classes 
applies  only  to  intrastate  commerce  and  is  valid. 

Distinguished  in  dissenting  opinion  in  Missouri  Pacific  Ry.  Co.  v. 
Larabee  Flour  Mills  Co.,  211  U.  S.  625,  53  L.  Ed.  862,  29  Sup.  Ct  214, 
majority  holding  State  court  may^by  mandamus  compel  interstate  rail- 
road to  give  equal  local  switching  service  to  shippers  in  absence  of  action 
by  Congress  or  Interstate  Commerce  Commission. 

Statute  of  Kansas  of  1905,  relating  to  Inspection  of  cattle  diipped 
into  State,  is  within  police  power,  and  not  in  conflict  with  Federal  acts  of 
1903  and  1905. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Frye-Bruhn  Co.,  184  Fed.  22,  106 
C.  C.  A.  217,  orders  of  Secretary  of  Agriculture  establishing  quarantine 
districts  for  cattle  supersede  provisions  of  Washington  Code  of  1896, 
§  §  3216,  6431,  in  so  far  as  they  apply  to  interstate  shipments ;  Shepard 
V.  Northern  Pac.  Ry.  Co.,  184  Fed.  771,  Minnesota  statute  of  1907  re- 
ducing passenger  fares  and  freight  rates  is  void  as  burden  on  interstate 
commerce;  Commonwealth  v.  Moore,  214  Mass.  26,  28,  100  N.  £.  1075, 
1076,  upholding  statute  of  1912  prohibiting  sale  within  State  of  animals 
slaughtered  outside  of  State  unless  inspected  at  time  of  slaughter  in 
same  manner  as  required  by  United  States  Bureau  of  Animal  Industry 
for  interstate  trade. 

Legislation  for  protection  of  health  of  livestock,  as  interference  with 
interstate  commerce.    Note,  26  L  R.  A.  (N.  8.)  279. 

200  V.  8.  258-268,  52  I..  Ed.  782,  28  Sup.  01  487,  THOMAS  T.  IOWA. 

Exception  to  charge  of  Jury  as  denial  of  right  to  have  Jury  detenolne 
degree  of  crime  is  not  sufficient  to  raise  Federal  question. 

Distinpruished  in  Virginia-Carolina  Chemical  Co.  v.  Kirven,  215  U.  S. 
257,  54  L.  Ed.  184,  30  Sup.  Ct.  78,  claim  that  refusal  of  trial  court  to 
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give  fall  credit  to  judgment  of  Federal  Circuit  Court  denied  company 
constitutional  right  raises  Federal  question. 

Miscellaneous.  Cited  in  Missouri  v.  Qeiger,  235  U.  S.  695,  59  L.  Ed. 
430,  35  Sup.  Ct.  208,  and  Baird  v.  Howison,  233  U.  S.  712,  66  L.  Ed.  625, 
32  Sup.  Ct.  520,  both  dismissing  for  want  of  jurisdiction. 

209  V,  S.  2e4-274»  52  L.    Ed.  783,  28    Sup.  Ot.  561,  UPPHABO  T.  HUM- 


Not  cited. 

209  V.  S.  275-282,  52   L.  Ed.  788,  28   flap.    Ot.  568,   McOABE  ft  STEEK 
OOirSTB.  CO.  Y.  WILSON. 

Defendant  Introducing  testimony  after  oyerruling  of  demurrer  to  eyi- 
denca  waiTes  supposed  error  in  ruling. 

Approved  in  Harmon  v.  Flintham,  196  Fed.  637,  116  C.  C.  A.  309, 
following  rule;  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  407, 
136  C.  C.  A.  25,  holding  in  action  on  credit  indemnity  bonds  that  excep- 
tion to  overruling  of  motion  for  directed  verdict  at  close  of  plaintiff's 
proofs  was  waived  by  introducing  evidence  in  defence ;  .Washington  Utili- 
ties Co.  V.  Wadley,  44  App.  D.  C.  180,  defendant  introducing  testimony 
after  motion  for  directed  verdict  is  overruled  waives  right  to  press 
motion  further. 

Waiver  of  exception  to  denial  of  application  to  take  case  from  i^ry 
by  subsequent  introduction  of  evidence.    Note,  14  Ann.  Oas.  223. 

Fireman  on  engine  of  construction  train  is  not  fellow-servant  of  fore- 
man of  gang  constructing  bridge  so  as  to  relieve  employer  of  liability  for 
injuries  resulting  from  fall  of  bridge,  where  it  was  duty  of  employer  to 
provide  safe  place  to  work. 

Approved  in  Regan  v.  Parker-Washington  Co.,  205  Fed.  703,  L.  B.  A. 
1915F,  810,  123  C.  C.  A.  648,  holding  employer  liable  for  injury  by  fall 
of  rock  from  roof  of  tunnel  to  mucker  sent  by  foreman  to  act  as  helper, 
where  it  is  employer's  duty  to  see  that  roof  is  trimmed;  Headline  v. 
Great  Northern  By.  Co.,  113  Minn.  78,  79,  81,  128  N.  W.  1116,  1117, 
holding  railroad  liable  for  death  of  bridge  carpenter,  while  being  trans- 
ported to  work  from  negligence  of  engineer  and  conductor  causing 
collision. 

Distinguished  in  Beutler  v.  Grand  Trunk  Junction  By.  Co.,  224  U.  S. 
88,  56  L.  Ed.  680,  32  Sup.  Ct.  402,  employee  of  railroad  working  in 
repair-yard  is  fellow-servant  of  crew  running  engine  into  yard  for  re- 
pairs, and  railroad  is  not  liable  for  death  of  such  employee  by  negligence 
of  crew;  Illinois  Cent.  B.  Co.  v.  Hart,  176  Fed.  252,  52  L.  R.  A.  (N.  S.) 
1117,  100  C.  C.  A.  49,  employee  engaged  in  keeping  block  signals  in  re- 
pair is  fellow-servant  of  baggageman  kicking  block  of  ice  from  rapidly 
moving  train  and  injuring  him,  and  railroad  is  not  liable  for  injury. 

Applicability  of  fellow-servant  rule  as  between  trainmen  and  other 
railway  employees.    Note^  52  L.  E.  A.  (N.  8.)  1104. 
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209  U.  S.  283-306,  62  L.  Ed.  794,  28  Sup.  Ot.  548,  aABZOT  T.  BIOS  DE 
BUBIO. 

Power  of  Supreme  Court  to  review  judgment  of  United  States  District 
Court  for  Porto  Bico  under  act  of  1900  is  same  as  that  to  reyiew  Judgment 
of  territorial  courts  under  act  of  1874,  and  is  limited  to  legal  questions  aris- 
ing on  face  of  record. 

Approved  in  Zayas  v.  Lothrop,  Luce  &  Co.,  231  U.  S.  174,  58  L.  Ed. 
173,  34  Sup.  Ct.  108,  holding  Federal  Supreme  Court  has  power  to 
review,  on  appeal,  only  judgment  of  Supreme  Court  of  Porto  Rico 
affirming  trial  court's  dismissal  of  suit. 

Congress  in  creating  District  Court  for  Porto  Bico  did  not  Intend  to 
endow  thirt  court  with  authority  not  possessed  by  courts  of  United  States 
to  exercise  purely  probate  Jurisdiction. 

Distinguished  in  Underground  Electric  Rys.  Co.  v.  Owsley,  176  Fed, 
30,  99  C.  C.  A.  500,  Federal  Circuit  Court  may  appoint  receiver  of  estate 
pending  probate  of  will  in  absence  of  appointment  of  custodian  by  pro- 
bate court. 

Miscellaneous.  .Cited  in  Sherman  v.  Goodwin^  223  U.  S.  711,  56 
L.  Ed.  624,  32  Sup.  Ct.  519,  dismissing  for  want  of  jurisdiction. 

209  V.  S.  SOfr-317,  52  L.  Ed.  804,  28  Sup.  Ct.  537,  UNITED  STATES 
FIDEUTT  ETC.  CO.  Y.  UNITED  STATES,  USE  OF  STBUTHEBS 
WELLS  CO. 

Act  of  1905  amending  act  of  1894  is  prospective  and  does  not  affect 
actions  by  materialmen  on  contractor's  bond  given  under  &ct  of  1894. 

Approved  in  Illinois  Surety  Co.  v.  United  States,  240  U.  S.  223,  60 
L.  Ed.  615,  36  Sup.  Ct.  324,  action  by  subcontractor  against  surety  on 
contractor's  bond  is  one  at  law  under  act  of  1905  amending  act  of 
1894;  Hallowell  v.  Commons,  239  U.  S.  508,  60  L.  Ed.  410,  36  Sup. 
Ct.  203,  act  of  Congress  of  1910  restored  to  Secretary  of  Interior  power 
taken  from  him  by  acts  of  1894  and  1901  to  determine  heirs  of  Indian 
allottees  dying  during  trust  period,  without  exception  for  pending  liti- 
gation; Title  Guaranty  etc.  Co.  v.  United  States,  228  U.  S.  571,  57 
L.  Ed.  971,  33  Sup.  Ct.  614,  act  of  1905  amending  act  of  1894  requiring 
suits  on  contractor's  bond  to  be  brought  in  district  in  which  contract 
was  to  be  x>€rformed  has  no  retroactive  effect;  Davidson  Bros.  Marble 
Co.  V.  United  States,  213  U.  S.  16,  53  L.  Ed.  678,  29  Sup.  Ct.  324, 
act  of  1905  amending  act  of  1894  is  prospective,  and  does  not  control 
actions  based  on  rights  of  materialmen  accruing  prior  to  1905;  Eber- 
hart  V.  United  States,  204  Fed.  888,  890,  893,  123  C.  C.  A.  180,  limita- 
tion of  act  of  1905  is  condition  of  liability  of  surety  to  labor  and 
material  creditors,  and  after  suit  on  bond  given  under  such  statute  is 
barred,  Congress  cannot,  by  special  act,  authorize  creditors  to  sue  on 
bond  under  prior  act  of  1894;  Hemmer  v.  United  States,  204  Fed.  907, 
123  C.  C.  A.  194,  act  of  1875  granting  nontribal  Indians  right  to  ac- 
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quire  homesteads  with  restriction  of  five  years  on  alienation  is  not  re- 
pealed by  act  of  1834  granting  to  Indians,  tribal  or  nontribal,  right  to 
acquire  homestead  with  restrictions  on  alienation  for  twenty-five  years, 
and  Indian  acquiring  land  under  act  of  1875  is  not  subject  to  restrictions 
of  act  of  1884;  Title  Guaranty  etc.  Co.  v.  United  States,  187  Fed.  99, 
109  C.  C.  A.  106,  limitation  of  act  of  1905  is  not  retroactive  and  docs 
not  apply  to  bond  given  in  1904  under  provisions  of  act  of  1894, 
altltougli  supplemental  contracts  were  made  by  contractor  after  act  of 
1905  was  passed;  United  States  v.  Boomer,  183  Fed.  729,  106  C.  C.  A. 
168,  action  to  recover  on  contractor's  bond  given  and  conditioned  in 
accordance  with  act  of  1905  is  barred  by  limitation  of  one  year  con- 
tained therein;  United  States  v.  Schofield  Co.,  182  Fed.  243,  holding 
subcontractor's  right  to  sue  on  bond  executed  in  1904  and  modified 
after  February  24,  1905,  is  governed  by  act  of  1894,  and  is  not  sub- 
ject of  limitations  of  act  of  February  24,  1895;  United  States  v.  United 
States  Fidelity  etc.  Co.,  171  Fed.  248,  249,  act  of  1905,  amendatory  of 
act  of  1894,  is  not  retroactive,  and  limitation  therein  does  not  apply 
to  cause  of  action  accruing  by  default  of  contractor  prior  to  its  enact- 
ment; United  States  v.  McPhee,  51  Colo.  433,  118  Pac.  998,  999,  act^ 
of  1905  changing  form  of  remedy  given  by  act  of  1894  to  labor  and 
material  claimants  on  bonds  of  contractors  for  public  work  is  not  retro- 
active, and  suit  on  bond  given  under  act  of  1894  is  properly  brought 
under  act  of  1894;  United  States  v.  Schofield,  239  Pa.  589,  87  Atl. 
16,  act  of  1905  giving  Federal  courts  exclusive  jurisdiction  over  actions 
on  bonds  given  by  government  contractors  does  not  affect  action  in 
State  court  by  subcontractor  on  bond  given  under  act  of  1894,  though 
part  of  labor  and  material  were  furnished  after  passage  of  act  of  1905 ; 
Burton  v.  Frank  A.  Swifert  Plastic  Relief  Co.,  108  Va.  352,  61  S.  E. 
938,  State  court  is  not  ousted  of  jurisdiction  of  pending  suit  by  sub- 
contractor on  contractor's  bond  for  public  work  given  under  act  of 
1894  by  subsequent  enactment  of  act  of  1905  limiting  jurisdiction  of 
such  actions  to  Federal  Circuit  Court. 

Retroactive  operation  of  statute  of  limitations.    Note,  Ann.  Gas. 
1912A,  1041,  1042. 

Right  of    citizen  to  enforce   public   contract.    Note,  49  L.  R.  A. 
(N.  S.)  1192,  1195. 

209  V.  S.  317-326,  52  Ii.  Ed.  808,  28  Sup.  Ct  541,  KATIONAIi  UFE  INS. 
CO.  T.  NATIONAL  LEFB  INS.  CO. 

Fact  that  corporation  taking  name  of  older  corporation  lias  greater 
amount  of  mail  does  not  Justify  court  in  interfering  with  order  of  Postofflce 
Depaitment  directing  delivery  of  matter  not  addressed  to  street  and  num- 
ber to  older  corporation. 

Approved  in  Central  Trust  Co.  v.  Central  Trust  Co.,  216  U.  S.  261, 
17  Ann.  Cas.  1066,  64  I*.  Ed.  472,  30  Sup.  Ct.  341,  refusing  to  set  aside 
order  of  First  Assistant  Postmaster-general  directing  delivery  of  mail 
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addressed  to  Central  Trust  Company,  Chicago,  to  Central  Trust  Com- 
pany of  Illinois,  and  not  to  South  Dakota  company  having  name  of 
Central  Trust  Company;  dissenting  opinion  in  People's  United  States 
Bank  v.  Qilson,  161  Fed.  294,  88  C.  C.  A.  332,  majority  holding  court 
may  enjoin  enforcement  of  fraud  order  issued  by  Postmaster-general 
through  fraud  or  gross  mistake  of  fact. 

Interference  by  courts  with  receipt  of  delivery  of  mail.    Note,  17 
Ann.  Gas.  1068. 

209  U.  S.  826--S37,  52  L.  Ed.  816,  28  Sop.  Ot.  544,  AUiBBCANNIA  FIBS 
INS.  00.  y.  FIBEMSirS  IKS.  OO. 

Liability  of  reinsurer  is  not  affected  hj  insolTency  of  retnsured  or  by 
inability  of  latter  to  pay  insured. 

Approved  in  French  Mut.  Oeneral  Soc.  ▼.  United  States  Fidelity 
etc.  Co.,  203  Fed.  566,  holdii^  insurer  may  recover  from  reinsurer  be- 
fore former  has  actually  paid  insured;  Providence- Washington  Fire 
Ins.  Co.  v.  Atlanta  Birmingham  Fire  Ins.  Co.,  166  Fed.  551,  553,  where 
creditors  of  insolvent  insurance  company  accept  thirty  per  cent  of 
proved  claims  in  full  settlement,  reinsurers  are  not  relieved  from  lia- 
bility for  seventy  per  cent  of  loss,  but  are  liable  for  full  amount;  dis- 
senting opinion  in  Macdonald  v.  Aetna  Indemnity  Co.,  88  Conn.  587, 
92  Atl.  160,  majority  affirming  order  authorizing  receivers  of  indem- 
nity company  to  compromise  claims  against  reinsurance  company. 

Distinguished  in  Macdonald  v.  Aetna  Indemnity  Co.,  88  Conn.  580, 
92  Atl.  157, 168,  affirming  order  authorizing  receivers  of  indemnity  com- 
pany to  compromise  claims  against  reinsurance  company. 

Liability  of  reinsurer.    Note,  44  L.  R.  A.  (N.  S.)  319. 

209  XT.  8.  837-839,  52  L.  Ed.  821,  28  Bup.  Ot.  632,  UNITED    STATES  ▼• 
OEBEOEDO  HEBMANOS  T  OOBiPANIA. 

Oonstmction  placed  by  department  charged  with  its  execution  upon 
statute,  whose  meaning  is  doubtful,  Is  entitled  to  great  weigbt. 

Approved  in  Barrett  v.  City  of  New  York,  232  U.  S.  30,  58  L.  Ed. 
490,  34  Sup.  Ct.  203,  ordinance  of  New  York  City  requiring  express- 
men to  be  licensed  and  allowing  only  citizens  or  those  having  declared 
intention  to  become  such  to  obtain  license  is  void;  Insurance  Co.  of 
North  America  v.  McCoach,  224  Fed.  661,  140  C.  C.  A.  167,  unpaid 
losses  are  properly  included  within  addition  to  be  made  to  reserve  funds 
within  corporation  excise  tax  law  of  1909  in  determining  net  income 
of  fire  and  marine  insurance  company;  James  De  Fremery  ft  Co.  v. 
United  States,  171  Fed.  678,  under  Tariff  Act  of  1897,  providing  for 
duty  on  excess  over  one  pint  or  one  quart  in  bottles  of  vermuth,  duty 
should  be  assessed  on  each  bottle  containing  excess  not  on  base  of 
total  excess  x)er  case  or  per  importation;  Burrage  v.  County  of  Bristol, 

210  Mass.  302, .  96  N.  E.  720,  attorney  prosecuting  disbarment  pro- 
ceedings under  order  of  court  is  entitled  to  compensation  for  his  ser- 
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vices,  and  services  of  associate  counsel  under  R.  L.,  e.  165,  §  44,  pro- 
viding that  expenses  and  costs  in  snch  proceedings  shall  be  paid  as 
in  criminal  proceedings;  Chattanooga  Plow  Co.  v.  Hays,  125  Tenn. 
155,  140  8.  W.  1069,  mannfacturer  of  agricultural  implements  is  not 
"dealer"  or  "merchant"  within  acts  of  1909  and  Assessment  Act  of 
1907,  providing  for  taxation  of  dealers  and  merchants. 

Be-enactment  by-  Congress  without  change  of  statute  receiving  long- 
continued  executive  construction  is  adoption  hy  Congress  of  such  construe* 
tion. 

Approved  in  Komada  &  Co.  v.  United  States,  215  U.  8.  396,  54  L.  Ed. 
252,  30  Sup.  Ct.  136,  Japanese  beverage  sake  is  dutiable  under  section 
297  of  Tariff  Act  of  1897  as  similar  to  still  wine,  and  not  similar 
to  beer;  Looney  v.  Saltonstall,  212  Mass.  73,  98  N.  E.  699,  construing 
R.  L.,  c.  173,  §  57,  as  amended  by  statute  of  1909,  substituting  new 
section  relating  to  interrogatories  in  civil  actions ;  Wyatt  v.  State  Board 
of  Equalization,  74  N.  H.  570,  70  Atl.  397,  tax  of  given  per  cent  on 
savings  bank  deposits,  as  construed  by  courts,  is  tax  on  property,  and 
statute  of  1901,  requiring  railroads  to  pay  tax  on  valuation  of  prop- 
erty equal  to  that  of  other  property,  includes  tax  on  its  savings  bank 
deposits. 

209  U.  8.  340-348,  62  L.  Ed.  822,  28  Sup.  Ct.  533,  THOMPSON  ▼.  KEN- 
TUCKY. 

State  lias  power  to  tax  spirits  in  bonded  warehouses  and  require  ware- 
houseman to  pay  taxes  giving  him  lien  on  spirits  for  taxes  and  interest 
paid. 

Approved  in  Hannis  Distilling  Co.  v.  Mayor  etc.  of  Baltimore,  216 
U.  S.  292,  54  L.  Ed.  486,  30  Sup.  Ct.  326,  dismissing  writ  of  error  for 
want  of  jurisdiction  where  Federal  question  involved  is  foreclosed  by 
prior  decision  that  State  of  Maryland  may  tax  tangible  property  hav- 
ing situs  in  State  regardless  of  residence  of  owner;  Merchants'  Nat. 
Bank  v.  Roxbury  Distilling  Co.,  196  Fed.  93,  under  act  of  Maryland  of 
1892  imposing  county  tax  on  distilled  spirits  in  bond,  requiring  dis- 
tillery to  pay  tax  and  giving  it  lien  on  spirits  for  reimbursement, 
county  has  no  lien  on  whisky  owned  by  distillery  for  tax  due  on  other 
whisky  which  has  been  sold  to  others. 

209  U.  S.  349-358,  52  L.  Ed.    828,  28    Sup.    Ct.    629,  HDD80K   COUNT7 
WATEB  CO.  Y.  McCABTEB. 

.  Boundary  line  between  private  rights  of  property  that  can  be  tiftea 
only  by  eminent  domain  and  taking  under  police  power  without  oompensa- 
tiouf  cannot  be  determined  by  general  formula. 

Approved  in  Eubank  v.  Richmond,  226  U.  S.  143,  Aim.  Oaa  1914B, 
192,  42  L.  R.  A.  (N.  S.)  1123,  57  L.  Ed.  158,  33  Sup.  Ct.  76,  ordinance 
requiring  city  to  establish  building  lines  in  block  upon  request  of  own- 
ers of  two-thirds  of  property  is  void;  Western  Union  Tel.  Co.  v.  City 
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of  Richmond,  224  U.  S.  169,  56  L.  Ed.  716,  32  Sup.  Ct  449,  ordinance 
requiring  compensation  for  use  of  streets  by  telegraph  company  and 
regulating  placing  of  lines  and  po)es  does  not  deprive  company  of  rights 
given  by  act  of  Congress  of  1866;  Noble  State  Bank  v.  Haskell,  219 
U.  S.  112,  Ann.  Oaa«  1912A,  487,  32  L.  B.  A.  (N.  S.)  1062,  55  L.  Ed.  117, 
31  Sup.  Ct.  186,  upholding  Oklahoma  acts  of  1907  and  1909  subjecting 
State  banks  to  assessments  for  depositors'  guaranty  fund;  Rail  etc. 
Coal  Co.  V.  Yaple,  214  Fed.  280,  upholding  Ohio  act  of  1914  requiring 
weighing  of  coal  at  mines  for  purpose  of  determining  employee's 
wages;  In  re  Arkansas  Rate  Cases,  187  Fed.  301,  State  has  power  to 
regulate  intrastate  rates,  but  freight  rates  established  by  commission 
and  two-cent  passenger  rate  of  act  of  1907  are  void  as  confiscatory; 
Lake  Shore  etc.  R.  Co.  v.  Clough,  182  Ind.  186, 104  N.  E.  977,  upholding 
act  of  1907  authorizing  taking  of  land  without  compensation  for  drain- 
age district;  Continental  Securities  Co.  v.  New  York  etc.  R.  R.  Co., 
217  N.  Y.  125,  111  N.  E.  486,  under  railroad  law  (Consol.  Law,  c.  49), 
section  141,  prohibiting  issuance  of  bonds  as  consideration  for  consoli- 
dation of  railroads,  increase-  of  interest  rate  in  bonds  securing  stock  in 
another  railroad  secured  by  new  mortgage  with  consent  of  seventy-five 
per  cent  of  bondholders  is  not  violation  of  law;  State  v.  Towessnute, 
89  Wash.  486,  154  Pac.  808,  Yakima  treaty  of  1859  securing  exclusive 
right  to  take  fish  in  streams  running  through  or  bordering  on  Indian 
reservation  does  not  authorize  tribal  inhabitant  of  Yakima  reservation 
to  fish  in  river  outside  of  reservation  without  license;  State  ex  rel. 
Davis-Smith  Co.  v  Clausen,  66  Wash.  188,  37  L.  R.  A.  (N.  S.)  466.  117 
Pac.  1111,  2  N.  C.  C.  A.  823,  3  N.  C.  C.  A.  622,  upholding  industrial  in- 
surance law  of  1911. 

Bights  subject  to  State  reetrlctlon  cannot  !)•  removed  from  power  of 
State  by  making  contract  abont  tbem. 

Approved  in  Union  Dry  Gk>ods  Co.  v.  Georgia  Public  Service  Corp., 
142  Ga.  844,  83  S.  E.  947,  person  contracting  for  ele<;trical  power  and 
light  for  five  years  at  specified  rate  contracts  subject  to  change  in 
published  schedules  by  commission. 

State  as  anasl  sovereign  and  representative  of  public  interests  has 
standing  in  court  to  protect  atmosphere,  water  and  forests  within  its  ter- 
ritory. 

Approved  in  Marshall  Dental  Mfg.  Co.  v,  Iowa,  226  U.  S.  462,  57 
L.  Ed.  302,  33  Sup.  Ct.  168,  State  has  suf&cient  interest  in  bed  of 
meandered  lake  formerly  within  public  domain  and  for  which  no  patent 
has  been  issued  to  maintain  action  against  intruder  without  title; 
Hathom  v.  Natural  Carbonic  Gas  Co.,  194  N.  Y.  350,  128  Am.  St.  R^. 
555,  16  Ajul  Oaa  989,  28  L.  R.  A.^N.  8.)  436,  87  N.  E.  513,  taxpayer 
has  interest  entitling  her  to  maintain  suit  to  enjoin  violation  of  statutes 
prohibiting  pumping  water  and  gaa  from  mineral  springs  for  purpose 
of  extracting  and  selling  gas. 
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Distingnished  in  Bemot  v.  Morrison,  81  Wash.  551,  Ann.  Oaji.  1916D, 
290,  143  Pac.  108,  holding  title  to  bed  of  unnavigable  lake  is  in  littoral 
proprietors,  not  in  State  or  United  States,  and  denying  right  of  State 
to  intervene  in  suit  involving  title  to  bed  of  such  lake. 

State  max  prohibit  transportation  of  water  beyond  its  bonndaries. 

Approved  in  Walbridge  v.  Robinson,  22  Idaho,  244,  245,  48  L.  B.  A. 
(N.  8.)  240,  125  Pac.  815,  holding  State  may  prohibit  appropriation 
and  diversion  of  its  public  waters  for  use  beyond  boundaries  of  State; 
Blaekstone  Mfg.  Co.  v.  Town  of  Blackstone,  200  Mass.  88,  18  L.  R.  A. 
(N.  8.)  756,  85  N.  E.  882,  water-power  appurtenant  to  real  estate  in 
Massachusetts  created  by  fall  of  water  in  river  flowing  through  such 
real  estate  and  used  for  water-power  in  another  State  is  taxable  in 
Massachusetts;  Borough  of  Collii^gswood  v.  State  Water  Supply  Com- 
mission, 84  N.  J.  L.  107,  109,  86  Atl.  662,  663,  upholding  decision  of 
State  water  supply  commission  refusing  application  of  municipality  to 
construct  municipal  waterworks  and  sink  wells  as  source  of  supply, 
where  it  is  adequately  supplied  with  water  by  private  company  at  rea- 
sonable rate;  Wilson  v.  East  Jersey  Water  Co.,  78  N.  J.  Eq.  332,  333, 
79  Atl.  441,  442,  corporation  formed  under  General  Corporation  Act  en- 
tering into  contract  with  municipality  to  supply  it  with  water  does 
not  obtain  additional  franchise,  but  exercises  right  of  municipality  to 
divert  waters  of  stream  for  use  of  municipality;  State  v.  Southern  Coal 
etc.  Co.,  71  W.  Va.  475,  43  L.  R.  A.  (N.  8.)  401,  76  S.  E.  971,  uphold- 
ing section  2768  of  Code  of  1906,  making  it  offense  to  put  in  stream 
sawdust  or  other  matter  deleterious  to  propagation  of  fish. 

Distinguished  in  Haskell  v.  Cowham,  187  Fed.  411,  109  C.  C.  A.  235, 
Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  562,  and  West  v.  Kansas 
Natural  Gas  Co.,  221  U.  S.  252,  258,  35  L.  R.  A.  (N.  8.)  1198,  55  L.  Ed. 
725,  727,  31  Sup.  Ct.  564,  all  holding  Oklahoma  statute  of  1907  pro- 
hibiting foreign  corporations  from  building  pipe-lines  across  State  high- 
ways to  transport  natural  gas  to  points  outside  of  State  is  void. 

Right  to  forbid  taking  water  out  of  State.  Note,  43  L.  R.  A. 
(N.  8.)  240,  243. 

Right  of  State  to  forbid  exportation  of  natural  resources.  Note, 
35  L.  R.  A.  (N.  8.)  1194. 

Right  to  make  use,  on  nonriparian,  of  water  rights  incident  to 
riparian  lands.  N^:toS|  22  L.  R.  A.  (N.  8.)  383;  49  L.  R.'  A. 
(N.  8.)  58. 

209  U.  8.  358-366,  62  I..  Ed.  833,  28  Sup.  Ot.  510,  TAZOO  ft  MIBSISSIPPI 
VALLEY  B.  B.  CO.  ▼.  VICKSBUEO. 

Where  consolidation  of  corporations  is  under  laws  prohibiting  exemp- 
tion from  taxation,  existing  exemption  in  favor  of  one  constituent  corpora- 
tion cannot  be  transferred  to  consolidated  corporation* 
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Approved  in  Great  Northern  Ry.  Co.  v.  Minnesota,  216  17.  S.  229, 
64  L.  Ed.  459,  30  Sup.  Ct.  344  (affirming  106  Minn.  330, 119  N.  W.  208), 
statute  of  Minnesota  of  1903  increasing  tax  to  be  paid  for  1905  and 
annually  thereafter  on  gross  earnings  of  railroads  within  State  to  four 
per  cent  is  not  impairment  of  contract  of  territorial  act  of  1857  estab- 
lishing rate  of  taxation  at  three  per  centum  of  gross  earnings;  Digits 
V.  Fidelity  &  Deposit  Co.,  112  Md.  73,  20  Ann.  Oaa.  1274,  75  Atl.  522, 
holding  consolidated  corporation  with  property  from  two  former  com- 
panies could  not  execute  bonds  for  newly  acquired  property  of  con- 
solidated corporation. 

200  XT.  S.  865-386,  52  L.  Ed.  836,  28  Sup.  Ot  612,  BIOHABDSON'  ▼.  SHAW. 

Broker  carrying  stocks  on  margin  for  customer  is  pledgee  and  not  owner 
of  stock. 

Approved  in  Thomas  y.  Taggart,  209  U.  S.  386,  389,  52  L.  Ed.  847, 
28  Sup.  Ct.  519,  following  rule;  Carey  v.  Donoliue,  209  Fed.  334,  126 
C.  C.  A.  254,  under  Revised  Statutes  of  Ohio  requiring  transfers  of 
real  property  to  be  recorded,  transfer  of  real  property  recorded  within 
four  months  of  bankruptcy,  although  executed  more  than  four  months 
before  bankruptcy,  is  subject  to  vacation  by  bankrupt's  trustee;  Richter 
V.  Poe,  109  Md.  25,  28,  22  L.  R.  A.  (N.  S.)  174,  71  Atl.  423,  424,  con- 
tract  for  purchase  and  sale  of  stocks  on  margin  is  valid  where  broker 
undertakes  to  buy  stock  and  advance  money  beyond  that  furnished  by 
customer  so  long  as  margin  is  kept  good,  and  keeps  shares  or  equal 
amount  of  other  shares  ready  for  delivery;  Commonwealth  v.  Althause, 
207  Mass.  42,  31  L.  R.  A.  (N.  S.)  999,  93  N.  E.  205,  sale  of  pledged 
securities  under  claim  of  right  was  not  larceny;  Lamprecht  v.  State, 
84  Ohio  St.  42,  95  N.  £.  658,  fact  that  customer's  check  for  stock  is 
accepted  by  broker,  deposited  in  bank  in  which  account  of  broker  is 
overdrawn  and  afterward  paid,  and  broker  not  having  delivered  stock 
makes  assignment  for  benefit  of  creditors,  does  not  constitute  embez- 
zlement; United  Nat.  Bank  v.  Tappan,  33  R.  1.  24,  26,  79  Atl.  955, 
956,  where  customer  purchases  stocks  on  margin  through  broker,  rela* 
tion  of  pledgor  and  pledgee  of  stock  is  created. 

Distinguished  in  In  re  H.  B.  Hollins  &  Co.,  230  Fed.  919,  where 
pledgee  of  bonds  repledged  them  to  bank  with  securities  of  its  own  to 
secure  its  indebtedness  to  bank  exceeding  pledgor's  indebtedness  to  it, 
pledg:or  is  entitled  to  marshal  j^edgee's  securities  first  upon  indebted- 
ness, though  it  had  consented  to  repledging  of  bonds. 

Rights  and  duties  inter  se  of  stock  broker  and  customer.  Note, 
Ann.  Gas.  1915B,  910,  912,  918,  914. 

Relative  rights  of  broker  and  customer  growing  out  of  a  marginal 
transaction  for  the  purchase  of  futures.  Note,  Ann.  Oaf.  1915B, 
940. 
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Certificate  of  tfhare  of  stock  is  not  proport]r,  Imt  oTldence  of  iiroporty, 
and  retvzii  of  different  oertiflcate  is  not  material  cliange  in  property  right 
held  1>7  broker  for  cnftomer. 

Approved  in  Duel  v.  HoUins,  241  U.  S.  527,  528,  60  L.  Ed.  1146,  36 
Snp.  Ct.  615^  customers  of  bankrupt  broker  are  entitled  to  share  pro 
rata  in  division  of  shares  of  stock  on  hand;  In  re  Stringer,  230  Fed. 
181,  where  stock  brokers  subsequently  becoming  bankrupt  pledged  secu- 
rities belonging  to  customers  and  pledgee  sold  them  and  paid  surplus 
to  trustee,  customers  could  obtain  identified  proceeds,  but  had  only  gen- 
eral claim  against  estate  for  amounts  not  represented  by  identified  pro- 
ceeds of  securities  owned  by  them;  Macy  v.  Roedenbeck,  227  Fed.  355, 
142  C.  C.  A.  42,  conversion  of  proceeds  of  note  sent  to  bank  for  collec- 
tion does  not  give  owner  of  note  lien  upon  assets  of  bankrupt  bank  or 
right  to  priority  of  payment  therefrom  to  prejudice  of  general  credi- 
tors; In  re  H.  B.  HoUins  ft  Co.,  212  Fed.  319,  where  stock  brokers  pur- 
chasing for  several  customers  became  bankrupt,  customers  were  entitled 
as  against  general  creditors  to  share  pro  rata  in  stock  in  possession  of 
bankrupt ;  In  re  James  Carothers  &  Co.,  192  Fed.  693,  and  In  re  Ji^es 
Carothers  &  Co.,  182  Fed.  504,  both  holding  referee  in  bankruptcy  prop- 
erly distributed  proceeds  of  securities  in  hands  of  bankrupt  stock  brokers 
among  customers  owning  them  as  against  general  creditors;  Katz  v. 
Nast,  187  Fed.  535,  537,  109  C.  C.  A.  295,  brokers  purchasing  stock  for 
customer  on  margin  and  selling  same  for  their  own  benefit  without  keep- 
ing on  hand  sufficient  shares  to  fulfill  contract  in  case  delivery  is  de- 
manded, are  not  entitled  to  recover  losses  sustained  because  of  failure 
to  show  performcnee  on  their  part;  In  re  A.  O.  Bfown  ft  Co.,  183  Fed. 
862,  and  In  re  A.  0.  Brown  ft  Co.,  171  Fed.  255,  both  holding  where 
stock  brokers  prior  to  bankruptcy  have  sold  corporate  stock  belonging 
to  customer,  and  have  one  hundred  shares  of  same  stock  in  their  posses- 
sion, owners  of  stock  sold  are  entitled  to  stock  on  hand  as  against  gen- 
eral creditors;  In  re  Meadows,  Williams  ft  Co.,  177  Fed.  1004,  100 
C.  C.  A.  667,  and  In  re  Meadows,  Williams  ft  Co.,  173  Fed.  698,  both 
allowing  recovery  by  customer  of  certificates  of  stock  delivered  to  trus- 
tee in  bankruptcy  of  broker,  where  stocks  had  been  paid  for  by  cus- 
tomer; Walther  v.  Williams  Mercuitile  Co.,  169  Fed.  274,  94  C.  C.  A. 
546,  contract  of  bailment  by  which  possession  of  mercantile  stock  and 
business  was  transferred  to  bankrupts  to  be  operated  for  year  in  con- 
sideration of  certain  percentages  on  sales  is  not  required  by  law  of 
Michigan  to  be  recorded  or  filed;  Harmon  v.  Sprague,  163  Fed.  489,  90 
C.  C.  A.  32,  holding  sale  of  stock  belonging  to  customer  of  bankrupt 
broker  was  wrongful,  and  customer  is  entitled  to  preferred  claim  for 
value  thereof  against  balance  to  credit  of  brokers  after  sale ;  J.  J.  Quin- 
lan  ft  Co.  V.  Holbrook,  162  Fed.  275,  89  C.  C.  A.  252,  pledgor  ordering 
sale  of  stocks,  with  which  order  pledgee  did  not  comply,  is  entitled  to 
recover  on  basis  of  market  price  at  time  of  order,  but  cannot  recover 
XIX— 79 
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as  to  transactions  showing  profit  and  rescind  as  to  those  showing  loss; 
Bellows  Falls  Power  Co.  t.  Commonwealth,  222  Mass.  59,  Ann.  Oaa. 
19160»  884,  109  N.  E.  895,  i^hares  of  stock  of  foreign  corporation  are 
personal  property  taxable  at  domicile  of  owner;  Fiske  v.  Doucette,  206 
Mass.  281,  92  N.  E.  457,  allowing  recovery  of  value  of  securities  de- 
posited with  stock  broker  for  purpose  of  dealing  in  stocks  on  margin, 
under  Revised  Laws,  c.  99,  §  4,  where  agents  did  not  at  all  times  have 
on  hand  certificates  of  stock  to  make  delivery  if  called  upon  to  do  so: 
Furber  v.  Dane,  203  Mass.  116,  89  N.  E.  230,  where  stocks  of  customer 
delivered  to  stock  broker  to  secure  mai^ns  were  lawfully  pledged  to 
bank  to  secure  note,  customers  of  bankrupt  broker  were  not  entitled 
to  have  assets  marshaled  and  balance  in  bank  remaining  after  payment 
of  note  applied  to  exoneration  of  stock;  Austin  v.  Hayden,  171  Mich. 
50,  51,  Ann.  Oaa.  1915B,  894,  137  N.  W.  322,  stock  broker  purchasing 
stock  on  margin  may  pledge  securities  of  customer  to  obtain  capital  to 
carry  customer's  purchases,  but  stock  broker's  pledge  of  stock  fully  ^ 
paid  for  and  left  with  him  for  safekeeping  is  fraudulent  and  isriminal ; 
Wahl  V.  Tracy,  139  Wis.  672,  121  N.  W.  661,  where  broker  ordered  to 
purchase  stock  for  cash  paid  to  him  purchased  on  mai*giii  and  appro- 
priated balance  of  payment  to  their  own  use,  customer  could  recover 
for  amount  of  depreciation  in  value  of  stock  between  date  of  order  and 
that  of  delivery  of  stock. 

Right  of  broker  to  pledge  stock  carried  on  margin.    Note,  Ann.  Oas. 
1912B,  563. 

Bankrupt  broker/  by  returning  to  customer  stocks  ^n  margin  or  cer- 
tificates for  equal  number  of  shares,  does  not  make  customer  preferred 
creditor,  within  meaning  of  section  60a  of  Bankruptcy  Act. 

Approved  in  Gorman  v.  Littlefield,  229  U.  S.  23,  24,  67  L.  Ed.  1049, 
1050,  33  Sup.  Ct.  690,  delivery  of  certificates  of  shares  of  stock  of  cor- 
poration by  bankrupt  broker  to  customer  is  not  illegal  preference, 
although  shares  are  not  identical  shares  purchased  with  customer's 
money;  Sexton  v.  Kessler  &  Co.,  225  IT.  S.  98,  56  L.  Ed.  1000,  32  Sup. 
Ct.  657,  holding  customer  has  such  interest  in  securities  carried  for  him 
by  broker  that  delivery  of  securities  to  him  after  insolvency  of  broker 
is  not  necessarily  preference  under  bankruptcy  law;  Robinson  v.  Roe, 
233  Fed.  939,  147  C.  C.  A.  610,  where  customer  retained  title  to  securi- 
ties hypothecated  by  brokers  to  carry  them  over  period  of  financial  dis- 
tress and  broker,  though  insolvent,  satisfied  loan  and  redelivered  secu- 
rities, transaction  is  not  voidable  preference;  Southern  Cotton  Oil  Co. 
V.  EUiotte,  218  Fed.  672,  134  C.  C.  A.  295,  bankrupt  bank  using  in  its 
business  some  of  deposit  of  claimant  making  advances  to  bank  to  pur- 
chase cotton-seed  and  then  putting  into  claimant's  warehouse  seed  from 
its  own  warehouse  is  only  making  good  deficiency  in  deposit,  and  claim- 
ant is  entitled  to  recover  from  trustee  in  bankruptcy  value  of  seed: 
Clarke  v.  Rogers,  183  Fed.  521,  106  C.  C.  A.  64,  transfer  by  testanieu- 
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tary  trustee^  while  insolvent,  of  substituted  securities  to  his  successor 
at  instance  of  surety  on  his  bond  was  preference  recoverable  by  his 
trustee  in  bankruptcy;  In  re  McLoon,  162  Fed.  576,  578,  giving  of  mort- 
gage by  bankrupt  to  son  who  was  not  creditor  to  secure  him  for  ad- 
vances made  to  pay  debts  of  bankrupt,  not  recorded  for  several  months, 
was  not  act  of  bankruptcy  under  Bankruptcy  Act  of  1898;  Nisbet  v. 
Sigel-Campion  Live  Stock  Commission  Co.,  21  Colo.  App.  527,  123  Pac. 
120,  factor's  claim  for  reimbursement  for  advances  and  expenses  from 
proceeds  of  consignment  mad«  by  bankrupt  within  four  months  there- 
after does  not  make  him  creditor  seeking  preference  within  section  67f 
of  Bankruptcy  Act  of  1898 ;  Jump  v.  Bernier,  221  Mass.  248,  108  N.  E. 
1029,  where  bankrupt  assigns  money  due  on  contract  to  subcontractor, 
owners  of  property  are  not  "persons  benefited"  within  Bankruptcy  Act. 
§§  60a,  60b,  in  absence  of  subcontractor's  filing  of  mechanic's  lien  on 
property. 

Distinguished  in  National  City  Bank  v.  Hotchkiss,  231  U.  S.  58,  58 
li.  Ed.  120,  34  Sup.  Ct.  ,20,  agreement  that  proceeds  of  loan  by  bank  to 
broker  are  to  be  used  to  take  up  certain  securities  does  not  create  lien 
on  securities,  and  delivery  of  such  securities  to  bank  with  notice  that 
petition  in  bankruptcy  was  to  be  filed  and  that  it  was  receiving  prefer- 
ence, is  illegal  preference  under  Bankruptcy  Act;  In  re  Dorr,  196  Fed. 
297,  116  C.  C.  A.  112,  money  due  from  bankrupt  as  trustee  not  distin- 
guishable from  other  money  in  his  possession  constitutes  indebtedness 
and  payment  thereon  within  four  months  of  bankruptcy,  and  when  in- 
solvent, is  preference ;  Burgoyne  v.  McKillip,  182  Fed.  454,  104  C.  C.  A. 
590,  where  bankrupt  member  of  firm  on  discovery  of  his  defalcation 
executes  deed  of  trust  on  his  own  property,  holder  of  deed  cannot  take 
conveyance  free  from  provisions  of  Bankruptcy  Act  as  to  preferences. 

Delivery  of  property  on  eve  of  bankmptcy  to  one  holding  contract 
therefor  made  within  four  months*  period,  as  preference.  Note, 
81  L.  B.  A.  (N.  8.)  908. 

809  U.  8.  386-^902,  62  L.  Ed.  846,  28  Sup.  Ct.  619,  THOl€A4l  T.  TAOGABT. 

Where  there  is  repugnaaoy  between  printed  and  written  prcvlslonB  of 
contract,  writing  pieivalU. 

Approved  in  Board  of  Commerce  v.  Security  Trust  Co.,  225  Fed.  463, 
140  C.  C.  A.  486,  contract  between  board  of  commerce  and  manufactur- 
ing company  for  establishment  of  plant  in  city,  with  printed  provision 
for  penalty  and  words  "as  liquidated  damages''  interlined  in  writing, 
will  be  construed  as  if  "liquidated  damages"  only  had  been  written. 

Written  matter  as  controlling  printed  matter  in  construction  of  con- 
tract.   Note,  Ann.  Gas.  1913E,  961,  967. 

Broker  is  pledgee  and  customer  is  owner  and  pledgor  of  stock. 
Approved  in  Duel  v.  Hollins,  241  U.  S.  527,  60  L.  Ed.  1146,  36  Sup. 
Ct.  615,  brokers  and  customers  stand  in  relation  of  pledgee  and  pledgor, 
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and  onstomers  of  bankrupt  broker  are  entitled  to  share  pro  rata  in  divi- 
sion of  shares  on  hand;  United  Nat.  Bank  v.  Tappan,  33  R.  I.  29,  79 
Atl.  956,  where  customer  purchases  stocks  on  margin  through  broker, 
relation  of  pledgor  and  pledgee  of  stock  is  created. 

Ownership  as  between  broker  and  customer  of  stock  earned  on 
mai^n.    Note,  14  Ann.  Oas.  986. 

Title  to  rroperty  good  against  bankrupt  or  his  creditors  at  time  of 
bankruptcy  does  not  pass  to  trustee  In  bankruptcy. 

Approved  in  Holt  v.  Crucible  Steel  Co.,  224  U.  S.  265,  56  L.  Ed.  757, 
32  Sup.  Ct.  414,  holding  title  of  holder  of  unrecorded  mortgage  on  prop- 
erty in  Kentucky  is  valid  against  trustee  in  bankruptcy  and  creditors 
subsequent  to  mortgage  not  having  lien  on  property  prior  to  bankruptcy; 
Brown  v.  Massachusetts  Hide  Corp.,  218  Fed.  771,  134  C.  C.  A.  447, 
contract  of  bank  extending'  credit  to  importer  of  hides  and  reserving 
title  until  payment  is  made  did  not  limit  bankers  to  lien  on  proceeds 
of  each  importation  for  amount  of  credit  used  for  that  shipment,  but 
they  were  entitled  to  charge  insolvent  importer's  balance  from  several 
shipments  with  advances  made  on  other  shipments,  though  not  yet  due; 
Young  V.  Allen,  207  Fed.  322,  125  C.  C.  A.  68,  where  bankrupts  improp- 
erly took  title  to  land  purchased  with  wives'  funds  without  wives' 
knowledge  or  consent,  bankrupts'  knowledge  is  not  imputable  to  wives 
in  view  of  their  interest  to  conceal  facts ;  In  re  Klein,  197  Fed.  251,  116 
C.  C.  A.  603,  chattel  mortgage  given  while  mortgagor  was  solvent  but 
recorded  within  four  months  of  bankruptcy  is  not  preference  where  it 
was  not  withheld  from  record  with  fraudulent  intent  and  State  law  ren- 
dered it  void  only  as  to  subsequent  purchasers  without  notice  and  lien 
creditors;  In  re  Wade,  185  Fed.  667,  under  Missouri  law,  holder  of  un- 
recorded chattel  mortgage  executed  six  months  before  bankruptcy  must 
prove  what  part  of  property  came  into  hands  of  trustee,  and  as  to  part 
unidentified  he  stands  on  equality  with  general  creditors;  In  re  T.  A. 
Molntyre  &  Co.,  181  Fed.  958,  104  C.  C.  A.  419,  pledgor  is  entitled  to 
recover  his  certificates  of  stock  wrongfully  pledged  by  broker  and  re- 
turned to  bankrupt  broker's  trustee  by  pledgee  satisfjdng  loan  from 
other  securities,  and  is  not  required  to  contribute  proportionally  to  sat- 
isfy such  loan;  Crucible  Steel  Co.  v.  Holt,  174  Fed.  129,  98  C.  C.  A. 
101,  title  reserved  by  contract  of  conditional  sale,  although  unreoorded, 
good  against  purchaser  and  general  creditors  under  Kentucky  statute 
of  1903,  is  also  good  against  trustee  in  bankruptcy,  although  some 
creditors  became  such  after  date  of  contract;  Walter  A.  Wood  Co.  v. 
Eubanks,  169  Fed.  931,  95  C.  C.  A.  273,  holding  contract  for  sale  of 
implements  was  not  mortgage  nor  conditional  sale,  but  trust,  and  not 
required  to  be  recorded,  and  vendee  holds  property  in  trust  for  vendor, 
and  right  to  possession  of  property  may  be  enforced  by  vendor  against 
creditor  or  purchaser;  Chicago  Title  etc.  Co.  v.  National  Storage  Co., 
260.111.  496,  103  N.  E.  232,  trustee  in  bankruptcy  succeeds  to  rights  of 
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bankrupt,  and  cannot  take  advantage  of  unauthorized  change  in  seed 
represented  by  warehouse  receipts  pledged  by  bankrupt  as  security  for 
loans;  Coggan  v.  Ward,  215  Mass.  16,  102  N.  E.  338,  bill  of  sale  of 
chattels  executed  more  than  four  months  before  bankruptcy,  not  i*c- 
quired  by  State  law  to  be  recorded,  is  valid  against  bankrupt's  trustee^ 
although  grantee  took  possession  within  four  months  of  bankruptcy. 

Oastomer  taaa  rlglit  to  poBsesaloii  of  shares  of  stock  deposited  wltb 
broker  as  security  for  margins,  although  shares  have  been  hypothecated,  and 
upon  bankruptcy  of  broker,  may  recover  shares  or  proceeds  retomed  to 
trustee. 

Approved  in  In  re  Stringer,  230  Fed.  180,  181,  where  stock  brokers 
subsequently  becoming  bankrupt  pledged  securities  of  customers  and 
pledgee  sold  them  and  paid  surplus  to  trustee,  customers  could  obtain 
identified  proceeds,  but  had  only  general  claim  against  estate  for  amounts 
not  represented  by  identified  proceeds;  In  re  James  Carothers  &  Co., 
192  Fed.  693,  and  In  re  James  Carothers  &  Co.,  182  Fed.  504,  both  hold- 
ing referee  in  bankruptcy  properly  distributed  proceeds  of  securities  in 
hands  of  bankrupt  stock  broker  among  customers  owning  them  as  against 
general  creditors;  Harmon  v.  Sprague,  163  Fed.  489,  90  C.  C.  A.  32, 
holding  sale  of  stock  belonging  to  customer  of  bankrupt  broker  was 
wrongful,  and  customer  is  entitled  to  preferred  claim  for  value  thereof 
against  balance  to  credit  of  broker  after  sale ;  Furber  v.  Dane,  203  Mass. 
116,  89  N.  E.  230,  where  stocks  of  customer  delivered  to  stock  broker 
to  secure  margin  were  lawfully  pledged  to  bank  to  secure  note,  customers 
of  bankrupt  broker  were  not  entitled  to  have  assets  marshaled  and  bal- 
ance in  bank  remaining  after  payment  of  note  applied  to  exoneration  of 
stock ;  Ross  v.  Stroh,  165  Fed.  631,  91  C.  C.  A.  616,  arguendo. 

Proof  of  dalm  against  bankrupt  broker  does  not  waive  right  to  recover 
specific  stock,  held  by  broker  as  collateral,  where  claim  expressly  reserves 
such  right. 

Approved  in  Robinson  v.  Roe,  233  Fed.  940,  147  C.  C.  A.  610,  proof 
of  claim  for  value  of  securities  loaned  to  broker  does  not  prevent  lender 
from  reclaiming  securities  themselves. 

Distinguished  in  In  re  Jacob  Berry  &  Co.,  174  Fed.  409,  98  C.  C.  A. 
360,  customer  having  knowledge  of  facts  and  proving  claim  against  bank- 
rupt broker's  estate  for  value  of  his  stock  pledged  by  broker  without 
authority,  elects  his  remedy,  and  cannot  afterward  reclaim  stock  re- 
turned to  trustee. 

209  U.  &  39S-405,  52  I..  Ed.  849,  28  Sap.  Ct.  622,  BSADIiBS  v.  8MT8SB. 

Municipality  cannot  assert  dormancy  of  Jtidgmeiits  against  it  for  failure 
to  issue  execution  thereon  within  statutory  period,  where  it  had  eDtered  into 
agreement  with  Judgment  creditors  to  i^n^ly  funds  in  order  of  entry  of  Judg- 
ments, and  such  agreement  prevented  creditors  from  collecting  Judgments 
by  execution  or  mandamus. 
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Approved  in  In  re  3oard  of  Education  of  City  of  Perry,  35  Okl.  743, 
130  Pac.  956,  board  of  education  agreeing  with  judgment  creditors  to 
apply  judgment  fund  to  judgments  in  order  of  entry  cannot,  after  ex- 
piration of  statutory  period  when  judgment  becomes  dormant  for  failure 
to  issue  execution,  plead  limitations  as  bar  to  judgments  not  yet  reached 
for  payment  under  agreement. 

Distinguished  in  City  of  Harper  v.  Daniels,  211  Fed.  63,  129  C.  C.  A. 
242,  where  judgment  creditor  took  no  steps  for  ten  years  to  compel  city 
officers  by  mandamus  to  levy  tax,  to  full  amount  authorized  by  statute, 
suit  to  revive  judgment  is  barred  by  Kansas  statute  of  limitations  of 
1901  requiring  action  to  revive  dormant  judgment  to  be  brought  within 
one  year. 

209  U.  8.  405-413,  52  Xi.  Ed.  855,  28  Sup.  Ct.  526,  WARE  ft  UiULND  T. 
MOBILE  GOUNTT. 

OontnctB  for  sale  of  cotton  for  future  deliyecy^  not  aaceflaitating  inter- 
state shipment;  axe  not  interstate  comnierce,  exempt  from  taxation,  although 
deliveries  may  sometimes  be  made  by  interstate  ahipmcftit. 

Approved  in  United  States  Fidelity  etc.  Co.  v.  Kentucky,  231  U.  S. 
399,  58  L.  Ed.  285,  34  Sup.  Ct.  122,  upholding  lioenae  tax  imposed  by 
Kentucky  statutes  of  1909  on  persons  engaged  in  reporting  upon  credit 
of  persons  engaged  in  business  in  State ;  New  York  Life  Ins.  Co.  v.  Deer 
Lodge  County,  231  U.  S.  511,  512,  58  L.  Ed.  339,  34  Sup.  Ct.  167,  up- 
holding provision  of  Montana  Code  of  1907,  §  4073,  imposing  tax  on 
insurance  companies  doing  business  in  State  measured  by  excess  of  pre- 
miums received  over  losses  and  expenses  incurred  within  State;  Engel 
V.  O'Malley,  219  U.  S.  139,  55  L.  Ed.  137,  31  Sup.  Ct.  190,  provision  of 
New  York  Banking  Act  of  1910  regulating  receipt  of  deposits  of  money 
is  not  void  as  burden  on  interstate  commerce  because  deposits  may  be 
transmitted  to  other  States;  Postal  Tel^raph-Cable  Co.  v.  City  of  Mo- 
bile, 179  Fed.  960,  enjoining  enforcement  of  ordinance  imposing  tax  on 
telegraph  company  as  burden  on  interstate  commerce  and  as  discrimina- 
tory; Brunner  v.  Mobile-Gulf  port  Lumber  Co.,  188  Ala.  254,  66  South. 
439,  where  foreign  corporation  bought  lumber  to  be  delivered  at  Mobile 
and  inspected,  fact  that  lumber  is  to  be  exported  does  not  remove  trans- 
action from  application  of  State  law  regulating  forei^  corporations. 

Distinguished  in  United  States  v.  Patten,  226  U.  S.  543,  44  L.  IL  A. 
(N.  S.)  325,  57  L.  Ed.  842,  33  Sup.  Ct.  141,  conspiracy  to  eomer  cotton 
which  is  to  reach  entire  cotton  trade  throughout  country,  to  be  executed 
in  part  through  contracts  for  future  delivery,  is  violation  of  Federal 
Anti-trust  Act  of  1890;  Maricnelli  v.  United  Booking  Offices,'227  Fed. 
169,  fact  thai  State  may  tax  business  is  not  determinative  that  it  is 
not  combination  in  restraint  of  interstate  commerce,  and  combination  of 
yandeville  theaters  to  control  booking  of  first-class  performers  is  viola- 
tion of  Sherman  Anti-trust  Act  of  1890;  State  v.  Coyle,  8  Okl.  Cr.  702, 
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130  Pae.  323,  holding  conspiracy  to  corner  cotton  is  violation  of  Okla- 
homa Anti-tmst  Act  of  1908. 

Business  of  collection  or  commercial  agency  as  interstate  commerce. 
Note,  47  L.  B.  A.  (N.  S.)  649. 

209  U.  8.  414-418,  52  I..  Ed.  859,  28  Sup.  Ot.  606,  LONOTEAB  v.  TOOLAN. 
Where  statute  fixes  time  for  payment  of  taxes  and  time  for  sale  In  case 
of  default)  iywner  is  not  denied  due  process  of  law  because  notice  of  sale, 
is  by  publication. 

Approved  in  Weber  v.  (jh*and  Lodge  of  Kentucky,  369  Fed.  527,  95 
C.  C.  A.  20,  Kentucky  statute  of  1903  authorizing  substituted  service 
of  notice  in  forcible  detainer  does  not  deny  due  process  to  defendants 
not  citizens  of  State  by  giving  court  jurisdiction  to  determine  right  to 
posiiossion  of  property  within  State;  Jackson  Lumber  Co.  v.  McCrimmon, 
164  Fed.  762,  holding  laws  of  Florida  of  1907  providing  for  assessment 
for  three  years  previous,  of  property  escaping  taxation,  provide  for  suffi- 
cient hearing,  and  sale  of  property  for  taxes  was  not  without  due  process 
of  law ;  In  re  Grand  Boulevard  etc.  in  City  of  New  York,  212  N.  Y.  544, 
106  N.  E.  632,  law  of  1895  provi£ng  that  on  filing  of  official  map  show- 
ing discontinuance  of  streets,  abutting  owners  after  six  years  lose  right 
to  compensation  for  easements  so  appropriated,  is  void  as  depriving 
owners  of  property  without  due  process. 

209  U.  8.  419^22,  52  I..  Ed.  863,  28  Sup.  Ot  508,  STIOKNIST  ▼.  KULSEY. 
Conclusiveness  of  enrolled  bill.    Note,  40  L.  B.  A.  (N.  S.)  18. 

209  V.  8.  423-136,  52  L.  Ed.  865,  28  Sup.  Ot.  572,  SHAWNEE  C0MPBE8S 
00.  y.  ANDERSON. 

lisase  is  void  as  unreasonable  restraint  of  trade,  where  lessor  agrees 
not  to  compete  with  lessee  and  to  prevent  others  from  competing. 

Approved  in  United  States  v.  International  Harvester  Co.,  214  Fed. 
998,  consolidation  of  harvester  companies  to  eliminate  competition  in 
restraint  of  interstate  trade  is  violation  of  Sherman  Anti-trust  Act  of 
1890;  United  States  v.  Great  Lakes  Towing  Co.,  208  Fed.  742,  holding 
Great  Lakes  Towing  Company  and  controlled  companies  constituted  com- 
bination in  restraint  of  interstate  trade  in  violation  of  Sherman  Anti- 
trust Act  of  1890;  United  States  v.  Pattei-son,  201  Fed.  713,  holding 
Sherman  Anti-trust  Act  of  1890,  making  it  criminal  offense  to  engage 
in  combination  or  conspiracy  in  Restraint  of  interstate  trade  is  valid 
criminal  statute,  sufficiently  clear  to  inform  accused  of  nature  of  accusa- 
tion, and  prosecution  under  it  does  not  deprive  accused  of  due  process 
of  law;  Darius  Cole  Transp.  Co.  v.  White  Star  Line,  186  Fed.  68,  108 
C.  C.  A.  165,  holding  lease  of  steamship  for  rental  greater  than  steamer 
could  have  earned  and  for  purpose  enabling  lessor  to  maintain  monopoly 
was  void  as  violation  of  Sherman  Anti-trust  Act  of  1890;  United  States 
y.  Standard  Oil  Co.,  173  Fed.  187,  Congress  has  power  under  commerce 
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clause  of  Constitution  to  restrict  and  regulate  use  of  every  instrumen- 
tality employed  in  interstate  or  international  commerce  so  far  as  it  may 
be  necessary  to  prevent  restraint  denounced  by  Sherman  Anti-trust  Act 
of  1890 ;  United  States  v.  American  Tobacco  Co.,  164  Fed.  717,  718,  con- 
solidation of  corporations  engaged  in  different  branches  of  tobacco  indus- 
try eliminating  competition  in  interest  commerce  and  giving  company 
control  of  seventy-five  per  cent  of  tobacco  trade  of  country  is  viola- 
tion of  Sherman  Anti-trust  Act  of  1890;  In  re  Opinion  of  the  Justices, 
211  Mass.  623,  99  N.  E.  295,  House  Bill,  No.  2247,  prohibiting  combina- 
tions or  discrimination  in  price  of  commodities  sold  for  purpose  of  de- 
stroying competitor,  is  within  police  power  of  State;  State  y.  Duluth 
Board  of  Trade,  107  Minn.  526,  536,  28  L.  B.  A.  (N.  8.)  1260,  121  N.  W. 
403, 407,  Rule  26  of  Duluth  Board  of  Trade,  requiring  members  to  charge 
uniform  rate  of  commission  for  selling  grain  for  nonmembers,  is  not 
violation  of  State  Anti-trust  Act;  State  v.  Standard  Oil  Co.,  218  Mo. 
378,  379,  116  S.  W.  1018,  1019,  Revised  Statutes  of  1899,  §§  8965,  8966, 
8971,  8978,  prohibiting  trusts,  pools,  conspiracies  and  agreements  to  regu- 
late prices  in  restraint  of  trade,  do  not  deny  right  of  contract  with 
respect  to  business  or  property  in  violation  of  Fourteenth  Amendment; 
dissenting  opinion  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  95, 
Ann.  Oas.  1912D,  784,  84  L.  B.  A.  (N.  8.)  884,  55  L.  Ed.  659,  31  Sup. 
Ct.  502,  majority  applying  rule  of  reason  in  construction  of  Anti-trust 
Act  and  holding  combination  was  unreasonable  restraint  of  interstate 
trade  in  petroleum  in  violation  of  act. 

Distinguished  in  Standard  Oil  Co.  v.  United  States,  221  U.  S.  58,  69, 
Ann.  Gas.  1912D,  734,  84  L.  B.  A.  (N.  8.)  884,  55  L.  Ed.  644,  648,  31  Sup. 
Ct.  502,  holding  combination  was  unreasonable  restraint  of  trade  in  vio- 
lation of  Federal  Anti-trust  Act  of  1890;  dissenting  opinion  in  United 
States  V.  American  Tobacco  Co.,  164  Fed.  727,  majority  holding  con- 
solidation of  corporations  engaged  in  different  branches  of  tobacco  in- 
dustry eliminating  competition  in  interstate  commerce  and  giving  com- 
pany control  of  seventy-five  per  cent  of  manufactured  tobacco  trade  of 
country  is  violation  of  Sherman  Anti-trust  Act  of  1890. 

Validity  of  agreement  not  to  compete,  ancillary  to  sale  or  lease, 
as  affected  by  puri>ose  to  procure  monopoly.  Note,  15  L.  B.  A. 
(N.  S.)  847. 

Validity  of  agreement  in  restraint  of  trade,  ancillary  to  sale  of 
business  or  profession,  as  affected  by  territorial  scope.  Note, 
24  L.  B.  A.  (K.  8.)  915. 

Miscellaneous,  Cited  in  Geddes  v.  Anaconda  Copper  Min.  Co.,  222 
Fed.  131,  in  suit  by  minority  stockholders  to  set  aside  sale  of  property 
in  return  for  stock  in  another  corporation,  resale  of  property  is  or- 
dered on  condition  that  greater  amount  is  realized,  otherwise  former 
sale  to  remain  undisturbed. 
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209  U.  a  436-447,  52  I*.  Ed.  876^  28  Sop.  Ct.  681,  EX  PAETE  NEEBASBJL 
Mandmnwa  cannot  be  niad  to  perform  office  of  appeal  or  mrit  of  error. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  68  L.  Ed.  1218,  34  Sup.  Ct. 
722,  denying  mandamus  to  compel  District  Court  to  remand  case  where 
decision  may  be  reviewed  on  error  or  appeal;  Ex  parte  Oklahoma,  220 
U.  S.'  210,  66  L.  Ed.  486,  31  Sup.  Ct.  426,  denying  prohibition  to  pre- 
vent Federal  Circuit  Court  from  proceeding  in  equity  suits  for  injunc- 
tions to  restrain  seizures  of  liquor,  under  Oklahoma  prohibition  statute, 
until  interstate  shipment  is  terminated,  where  decisions  of  court  are 
reviewable  on  appeal;  Ex  parte  Harding,  219  U.  S.  371,  372,  375,  378, 
380,  87  L.  E.  A.  (N.  S.)  892,  66  L.  Ed.  266,  267,  268,  31  Sup.  Ct.  324, 
denying  mandamus  to  compel  Cireuit  Court  to  remand  suit  to  annul 
alleged  unlawful  merger  in  which  it.  decided  there  was  separable  con- 
troversy and  requisite  diversity  of  citizenship;  Sagara  v.  Chicago  etc. 
Ry.  Co.,  189  Fed.  223,  sustaining  motion  to  remand  suit  for  personal 
injury  brought  in  Colorado  by  alien  against  corporation  of  Iowa  and 
Illinois. 

Distinguished  in  Re  Metropolitan  Trust  Co.,  218  U.  S.  319,  64  L.  Ed. 
1064,  31  Sup.  Ct.  18,  granting  mandamus  to  compel  Circuit  Court  to 
reinstate  decree  vacated  without  jurisdiction;  Re  Winn,  213  U.  S.  468, 
68  L.  Ed.  878,  29  Sup.  Ct.  515,  granting  mandamus  to  compel  Circuit 
Court  to  remand  case  to  State  court  where  it  appears  from  record  that 
subject  matter  is  not  within  its  jurisdiction. 

Mandamus  to  compel  removal  or  remand  of  case.    Note,  S7  L.  E.  A. 
(N.  S.)  892,  393. 

209  V.  S.  447-453,  62  L.  Ed.  881,  28  Sup.  Ot.  679,  UNITED  8TATE8  T. 
OHANDLEE-DUNBAE  WATES  POWBE  GO. 

Statutes  of  limitation  with  regard  to  land,  affect  right  even  if  in  terms 
only  directed  against  remedy. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  693,  68 
L.  Ed.  1649,  34  Sup.  Ct.  907,  patent  to  land  as  nonmineral  cannot  be 
attacked  by  mineral  claimants  under  relocations  made  more  than  four- 
teen years  after  date  of  patent,  where  relocations  were  not  in  further- 
ance of  prior  location,  but  in  hostility  to  them,  and  after  expiration 
of  period  in  which  government  could  vacate  patent;  Montoya  v.  Gon- 
zales, 232  U.  S.  378,  68  L.  Ed.  660,  34  Sup.  Ct.  413,  upholding  statute 
of  New  Mexico  of  1858  giving  title  by  possession  for  ten  years  under 
deed  purporting  to  convey  fee  simple  of  lands  granted  by  Spain,  Mex- 
ico, or  United  States,  if  no  claim  is  effectually  prosecuted  within  ten 
years;  United  States  v.  Whited,  232  Fed.  140,  146  C.  C.  A.  331,  act  of 
1891  limiting  period  for  bringing  suits  to  vacate  patents  thereafter 
granted  to  six  years  bars  action  to  recover  from  purchasers  of  patentee 
value  of  lands  alleged  to  have  been  fraudulently  patented ;  United  States 
V.  St.  Paul  etc.  Ry.  Co.,  225  Fed.  31,  139  C.  C.  A.  301,  proviso  of  act 
of  1896  relating  to  lieu  lands  limiting  time  for  bringing  suits  to  cancel 
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patents  to  lands  issued  under  railroad  grants  applies  to  lands  patented 
prior  to  act  and  bars  suit  by  government  to  annul  patent  for  fraud; 
United  States  v.  Norris,  222  Fed.  19,  137  C.  C.  A.  552,  under  Act  of 
1891,  §  1,  suit  to  cancel  patent  to  land  brought  within  six  years  is 
not  barred  by  limitations,  although  grantee  is  not  joined  until  after 
lapse  of  six  years;  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.*648y 
act  of  1891,  limiting  time  for  bringing  of  suits  to  vacate  patents  to 
public  lands,  does  not  apply  to  suit  to  quiet  title  to  land  as  public  land 
on  ground  that  no  patent  has  issued;  Mills  v.  Denver  etc.  R.  Co.,  198 
Fed.  141,  under  Torrens  Act  of  Colorado  of  1903,  railroad  acquiring 
right  of  way  over  public  land  by  act  of  Congress,  but  by  relocation 
of  line  abandoning  right  of  way,  which  was  inclosed  by  owner,  where 
record  does  not  show  ownership,  is  properly  brought  into  suit  by  pur- 
chaser of  land  for  registration  of  his  title  by  publication  as  unknown 
party  and  is  bound  by  judgment;  United  States  v.  Exploration  Co., 
190  Fed.  407,  408,  suit  to  vacate  patents  to  coal  land  for  fk'aud.is  barred 
by  six  year  period  prescribed  by  act  of  1891,  although  bill  alleges  fraud 
was  concealed  until  after  lapse  of  six  years;  United  States  v.  Smith, 
181  Fed.  554,  suit  to  set  aside  patents  to  timber  land  brought  within 
six  year  period  prescribed  by  act  of  1891  is  not  barred  by  failui'c  to 
join  corporation,  which  was  not  bona  fide  purchaser,  until  after  expira- 
tion of  six  year  period;  Bodcaw  Lumber  Co.  v.  Bonnette,  135  La.  377, 
65  South.  496,  acts  of  Congress  of  1896  prescribing  limitations  for  bring- 
ing of  suits  to  ^annul  patents  issued  under  railroad  or  wagon  road  grant 
applies  to  void  patents,  and  suit  not  brought  within  prescribed  period 
is  barred;  Louisiana  v.  Garfield,  211  U.  S.  77,  68  L.  Ed.  97,  29  Sup.  Ct. 
31,  arguendo. 

Distinguished  in  United  States  v.  Exploration  Co.,  225  Fed.  858,  859, 
suit  to  vacate  patents  to  coal  laud  for  fraud,  brought  within. two  years 
of  discovery  of  fraud,  where  there  was  no  affirmative  act  of  conceal- 
mentj  is  not  barred  by  six  year  period  of  limitations  of  act  of  1896; 
United  States  v.  Pitan,  224  Fed.  609,  under  act  of  1891,  action  for  dam- 
ages for  fraud  in  obtaining  patent  is  not  barred  by  expiration  of  six 
years;  United  States  v.  Jones,  218  Fed.  973,  974,  act  of  1891  limiting 
time  for  bringing  suits  to  vacate  patents  to  public  lands  does  not  apply 
to  action  for  damages  for  fraud  in  procuring  title  under  Homestead 
Act;  United  States  v.  Exploration  Co.,  203  Fed.  392,  121  C.  C.  A.  491, 
suit  to  cancel  patents  to  land  fraudulently  acquired  is  not  barred  by 
six  year  period  of  act  of  1891,  where  fraud  was  concealed  until  after 
six  years  elapsed. 

Unsnnrejred  island  in  bed  of  river  passes  to  State  upon  ita  admiaalon  to 
Union. 

Approved  in  Steckel  ▼.  Vancil,  92  Kan.  594,  141  Pac.  551,  title  to 
small  unsurveyed  island  existing  in  navigable  river  in  Kansas  at  time 
of  its  admission  as  State  is  in  State  as  against  persons  other  than 
Federal  government;  Coyle  v.  Smith,  28  Okl.  152,  113  Pac.  957,  act 
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of  legislature  locating  capital  is  not  void  under  provision  of  Enabling 
Act  locating  temporary  capital  not  to  be  changed  i)rcvious  to  1913, 
aod  then  only  by  Tote  of  electors. 

Distinguished  in  New  York  v.  Sohmer,  235  U.  S.  559,  59  L.  Ed.  859, 
36  Sup.  Ct.  162,  corporation  tax  law  of  New  York,  section  184,  impos- 
ing tax  on  transportation  originating  and  terminating  in  New  York,  is 
not  void  as  applied  to  tows  made  up  at  point  in  Hudson  River  below 
Weehauken,  New  Jersey ;  Scott  v.  Lattig,  227  U.  S.  243,  244,  44  L.  R.  A. 
(N.  S.)  107,  57  L.  Ed.  497,  33  Sup.  Ct.  242,  unsurveyed  island  in  navi- 
gable stream  in  Idaho  did  not  pass  to  State  upon  its  admission,  but 
remains  property  of  United  States;  Hill  v.  NeweU,  86  Wash.  228,  149 
Pae.  951,  where  commercial  waterway  district  straightens  bend  in  river 
by  cutting  new  channel,  title  to  river-bed  in  bend  is  in  district,  not  in 
riparian  owners;  Hauge  ▼.  Walton,  72  Wash.  556,  131  Pac.  249,  abut- 
ting owner  on  navigable  lake  takes  to  high-water  mark,  but  does  not 
take  small  island  connected  with  his  land  in  dry  season. 

Patentee  of  governmeint  land  bordering  on  tiver  in  Mlchlgaii  takes  to 
center  line  inclnding  uHmureyed  island. 

Approved  in  United  States  v.  Chandler-Dunbar  Water  Power  Co., 
229  U.  S.  61,  67  L.  Ed.  1076,  33  Sup.  Ct.  667,  riparian  owner  on  navi- 
gable river  is  not  entitled  to  compensation  for  interest  in  potential 
water-power  of  river  upon  determination  by  Congress  that  whole  flow 
of  river  be  directed  to  improvement  of  navigation;  United  States  v. 
Mackey,  214  Fed.  144,  grant  of  United  States  to  Creek  Indians  did 
not  vest  in  tribe  title  to  bed  of  Arkansas  River  between  high-water 
marks,  but  same  was  held  in  trust  for  future  State  and  passed  to  Okla** 
homa  on  its  admission ;  Whiteside  v.  Noi-ton,  205  Fed.  11, 12,  46  L.  R.  A. 
(N.  S.)  112,  123  C.  C.  A.  313,  under  Enabling  Act  of  Congress,  bound- 
ary between  Wisconsin  and  Minnesota  was  main  channel  of  St.  Louis 
River,  and  island  formed  to  south  of  main  channel  under  law  of  Wis- 
consin belonged  to  owner  of  larger  island  to  south  of  it,  and  dredging 
of  new  channel  by  United  States  between  two  islands  did  not  change 
boundary  of  States  or  ownership  of  island;  People  ex  rel.  Bird  v. 
Grand  Rapids-Muskegon  Power  Co.,  164  Mich.  125,  129  N.  W.  212, 
owner  of  land  obtaining  permit  from  county  supervisors  to  construct 
three  dams  across  stream,  navigable  only  for  logs  and  small  craft,  for 
purpose  of  generating  electricity,  cannot  be  required  to  remove  dam 
erected  for  failure  to  construct  other  two. 

Doctrine  of  riparian  ownership  of  bed  of  river  as  extended  to 
islands.    Note,  Ann.  Oai.  1913A,  782. 

Qovemment  grant  bounded  by  nontidal,  navigable  river  as  carry- 
ing title  to  land  thereunder.    Note,  24  L.  R.  A.  (K.  8.)  1242. 

Title  to  islands.    Note,  85  L.  B.  A.  (N.  S.)  228. 
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209  U.  8.  463-463,  52  I*.  Ed.  888»  28  9op.  Ot.  576^  UJJ  HOP  FONQ  T. 
TSKITEB  STATES. 

Appeal  ftom  commiflBloner'g  ord«r  of  dflportftllon  siven  liy  act  of  1888 
aad  of  1890  is  trial  do  novo. 

Approved  in  United  States  v.  Chin  Man,  225  Fed.  799,  United  States 
V.  Too  Toy,  185  Fed.  840,  and  United  States  v.  Wong  Ack  Hong,  179 
Fed.  1005,  all  following  rule;  United  States  v.  Chin  Dong  Ying,  229 
Fed.  815,  under  Chinese  Exclusion  Act  of  1888,  taking  appeal  vacates 
order  of  deportation  and  transfers  whole  case  to  District  Court  for 
trial  de  novo;  United  States  v.  Chin  Sing  Quong,  224  Fed.  764,  holding 
Exclusion  Acts  of  1892  and  1893  contemplate  trial  de  novo  and  affirming 
order  of  deportation,  where  no  additional  evidence  is  produced;  Lew 
Ling  Chong  v.  United  States,  222  Fed.  198,  137  C.  C.  A.  635,  on  appeal 
from  order  of  deportation  of  Chinese  person,  commissioner's  memoran- 
dum opinion  cannot  be  considered  as  evidence;  United  States  v.  Wong 
Ue  Foo,  13  Anz.  254,  31  L.  &.  A.  (N.  S.)  1088,  108  Pac.  489,  holdii^ 
district  judge  may  in  his  discretion  grant  bail  pending  appeal  to  him 
from  order  of  deportation  by  commissioner;  Jung  Goon  Jow  v.  United 
States,  13  Ariz.  257,  31  L.  B.  A.  (N.  8.)  1091.  108  Pac.  490,  in  deporta- 
tion proceedings  under  act  of  1893,  person  arrested  is  entitled  to  judg- 
ment upon  hearing  of  witnesses  before  district  judge  and  case  cannot 
be  referred  to  commissioner  to  take  testimony. 

Certillcato  of  resLdenco  is  prima  fade  ovidenco  of  facta  set  f ortli  tlureln, 
and  Chinaman  cannot  bo  deported  for  enterUg  upon  flraadoloiit  certlficato 
without  competent  evldonce  to  oyercome  legal  effect  of  certificate. 

Approved  in  United  States  v.  Fong  Hong,  233  Fed.  169,  Chinese  per- 
son entering  as  merchant  cannot  be  deported  upon  becoming  laborer; 
Ong  Chew  Lung  v.  Burnett,  232  Fed.  855,  147  C.  G.  A.  47,  reversing 
order  of  deportation  of  merchant  holding  certificate  of  residence ;  Sibray 
V.  United  States,  227  Fed.  2,  141  C.  C.  A.  555,  Chinese  person  entering 
country  as  member  of  exempt  class  and  obtaining  certificate  of  residence 
cannot  be  deported,  under  act  of  1892,  upon  becoming  laborer;  Ex  parte 
Wong  Tee  Toon,  227  Fed.  251,  fact  that  person  seeking  entry  claims 
to  be  minor  son  of  Chinese  person  belonging  to  exempt  class  is  ad- 
mitted does  not  shift  burden  of  proof  from  him  in  subsequent  depor- 
tation proceedings;  Ex  parte  Chin  Loy  You,  223  Fed.  835,  on  habeas 
corpus  by  Chinese  person  ordered  deported,  evidence  shows  he  was 
not  given  fair  hearing;  Lee  Ling  Chong  v.  United  States,  222  Fed. 
198,  137  C.  C.  A.  635,  Chinese  admitted  as  minor  son  of  Chinese 
person  member  of  exempt  class  cannot  be  excluded  upon  becoming 
laborer;  Ex  parte  Lam  Pui,  217  Fed.  462,  in  proceeding  to  deport 
Chinese  person  entering  upon  certificate  as  student,  evidence  is  insuffi- 
cient to  sustain  charge  that  he  is  laborer;  United  States  v.  Hom  Lini, 
214  Fed.  463,  Chinese  entering  as  member  of  exempt  class  cannot  be  de- 
)»ortod  because  he  becomes  laborer;  Ex  parte  Jim  Hojig,  211  Fed.  77, 
127  C.  C.  A.  569,  Chinese  person  held  for  deportation  under  act  of 
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1888  is  not  entitled  to  release  on  habeas  corpus  on  ground  that  he  pos- 
sesses certifieate  of  residence  as  merchant. 

Distinguished  in  Bun  Chew  v.  Connell,  233  Fed.  221,  147  C.  C.  A. 
226,  Chinese  person  securing  certificate  of  residence  and  leaving  coun- 
try has  burden  of  proof  upon  returning  to  prove  re-entry  is  legal;  dis- 
senting opinion  in  Wong  Yee  Toon  v.  Stump,  233  Fed.  199, 147  C.  C.  A. 
200,  majority  holding  evidence  insufficient  in  proceeding  to  deport  Chi- 
nese person,  under  Chinese  Exclusion  Act  of  1892,  to  prove  such  person 
was  not  member  of  exempt  class. 

209  XT.  &  464-407,  52  1m.  Ed.  802,  28  Sap.  Ot  596,  BOOABD  ▼.  8WCST. 

Not  cited. 

209  U.  &  467-472,  52  L.  Ed.  894,  28  Sup.  Ct.  594,  XANO  T.  NEW  JEB8EY. 

Statute  of  New  Jersey,  as  construed  by  highest  State  court,  does  not 
deny  equal  protection  of  law  to  person  accused  after  grand  Jury  is  Im- 
paneled by  provision  that  grand  Juror  cannot  be  challenged  after  he  has 
been  sworn,  because  person  accused  prior  thereto  has  right  of  challenge. 

Approved  in  Graham  v.  West  Virginia,  224  U.  S.  630,  56  L.  Ed.  928, 
32  Sup.  Ct.  583,  70  W.  Va.  803,  person  charged  with  previous  convic- 
tion of  another  offense  is  not  denied  equal  protection  of  laws  by  having 
identity  determined  in  proceeding  by  information  instead  of  indictment. 

209  V.  S.  473-480,  52  L.  Bd.  896.  28  Sop.  Ct.  592,  OENT&AL  RAILBOAD 
CO.  ▼.  JEBSET  XJITY. 

A^eement  between  New  York  and  Kew  Jersey  giving  New  Y<»rk  exclu- 
sive jurisdiction  over  waters  of  Hudson  Blver  does  not  exclude  New  Jersey 
from  exercising  power  to  tax  land  under  waters. 

Approved  in  Leary  v.  Mayor  etc.  of  Jersey  City,  208  Fed.  857,  858, 
126  C.  C.  A.  12  (affirming  189  Fed.  428),  holding  lease  of  tract  of 
submerged  land  by  riparian  commission  of  New  Jersey  to  corporation  is 
grant  in  fee  and  land  is  taxable  by  State;  State  v.  Cunningham,  102 
Miss.  247,  Ajin.  Oas.  1914D,  182,  59  South.  80,  upholding  agieement 
entered  into  between  Arkansas  by  act  of  May  31,  1909,  and  Mississippi 
by  act  of  1910,  under  authority  of  resolution  of  Congress  of  January 
26,  1909,  extending  criminal  jurisdiction  of  Mississippi  to  banks  of 
Mississippi  River  on  Arkansas  side. 

Jurisdiction  over  boundary  river.    Note,  41  L.  R.  A.  (N.  S.)  367. 

209  U.  8.  481-490,  52  I*.  Ed.  899,  28  Sup.  Ct.  597,  SCUUiY  ▼.  BIRD. 

On  certificate  that  bill  was  dismissed  solely  for  want  of  Jnrisdictiim 
because  suit  was  against  State  wltbln  meaning  of  eleventh  amendment,  this 
court  cannot  determine  whether  bill  presented  case  for  equitable  relief. 

Approved  in  Simmons  v.  The  Steamship  Jefferson,  215  U.  S.  138,  17 
Aim.  Gas.  907,  64  L.  Ed.  129,  30  Sup.  Ct.  54,  where  District  Court 
allows  appeal  without  certifying  that  question  of  jurisdiction  alone  is 
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involved;  as  required  by  act'  of  1891,  but  face  of  record  shows  dis- 
missal for  want  of  jarisdietiiKi;  qsastion  is  sniBeisnily  certified. 

Suit  by  dtisen  of  anotiier  State  to  enjoin  State  ofllcers  from  enforcing 
statute  Is  not  suit  against  State. 

Approved  in  Crescent  Mfg.  Co.  v.  Mickle,  216  Fed.  249,  suit  to  enjoin 
State  dairy  and  food  commissioner  of  Oregon  from  interfering  with 
sale  of  baking  powder  in  Oregon  manufactured  in  another  State  is  not 
suit  against  State;  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed.  555, 
suit  to  enjoin  enforcement  of  Oklahoma  act  of  1907  prohibiting  con- 
struction of  pipe-lines  to  transport  gas  out  of  State,  invalid  as  inter- 
ference with  interstate  commerce,  is  not  suit  against  State;  McKinney 
V.  Landon,  209  Fed.  304,  126  C.  C.  A.  226,  under  act  of  Kansas  of 
1909,  prohibiting  foreign  corporation  violating  State  anti-trust  laws 
from  doing  business  within  State  and  making  it  duty  of  attorney  general 
to  enforce  such  prohibition.  State  District  Court  has  jurisdiction  of 
suit  by  attorney  general  to  appoint  receiver  for  foreign  corporation 
chai^ged  with  unlawful  absorption  of  domestic  corporations;  Louisville 
etc.  R.  Co.  V.  Bosworth,  209  Fed.  389,  398,  suit  to  enjoin  State  ofifieors 
from  enforcing  illegal  tax  assessment  is  not  suit  against  State. 

When    action    against    officers   deemed   against   State.     Note,   44 
L.  E.  A.  (N.  S.)  196,  228. 

Injunction   against   acts   of   food   commissioner  affecting   sale   of 
foods.    Note,  15  L.  B.  A.  (N.  S.)  331. 

Miscellaneous.  Cited  in  Gompers  v.  Buck's  Stove  etc.  Co.,  221  U.  S. 
438,  34  L.  R.  A.  (N.  S.)  874,  55  L.  Ed.  804,  31  Sup.  Ct.  492,  holding  pub- 
lication of  statements  that  company  was  on  unfair  list  was  continuation 
of  boycott  in  violation  of  injunction  order. 

209  XT.  a  490-513,  62  L.  Sd.  904,  28  Sup.  Ot  586,  706,  IN  BE  MOOBE. 
Objection  to  Jurisdiction  of  particular  Federal  court  may  be  waived. 
Approved  in  Kreigh  v.  Westinghouse,  Church,  Kerr  &  Co.,  214  U.  S. 
253,  58  L.  ISd.  986,  29  Sup.  Ct.  619,  Ingersoll  v.  Coram,  211  U.  S.  356, 
53  L.  Ed.  224,  29  Sup.  Ct.  92,  and  Western  Loan  etc.  Co.  v.  Butte  etc. 
Consol.  Min.  Co.,  210  U.  S.  369,  52  L.  Ed.  1102,  28  Sup.  Ct.  720,  all 
following  rule;  Male  v.  Atchison  etc.  Ry.  Co.,  240  U.  S.  101,  60  L.  Ed. 
646,  36  Sup.  Ct.  353,  holding  corporation  is  entitled  to  be  sued  in  dis- 
trict of  its  residence  and  affirming  dismissal  of  suit  involving  Federal 
question  brought  in  district  of  complainant's  residence;  Louisville  etc. 
R.  R.  Co.  V.  Western  Union  Tel.  Co.,  234  U.  S.  372,  58  L.  Ed.  1358,  34 
Sup.  Ct.  810,  holding  suit  challenging  judgment  of  special  court  of  emi- 
nent domain  is  suit  to  remove  cloud  from  title,  and,  under  Judicial 
Code,  §  57,  is  cognizable  in  district  in  which  property  is  located,  although 
neither  party  resides  in  that  district;  Macon  Grocery  Co.  v.  Atlantic 
Coast  Line  B.  R.  Co.,  215  U.  S.  508,  54  L.  Ed.  304,  30  Sup.  Ct.  184, 
Federal  Circuit  Court  of  district  in  which  defendant  is  not  inhabitant 
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has  no  jmisdietion  over  ease  arisiiig  under  Federal  Constitution,  even 
X  though  requisite  diversity  of  citizenship  exists,  where  there^  was  no 
waiver  of  objection  to  suit  in  that  district;  Jackson  v.  Wm.  Kenefick 
Co.,  233  Fed.  130,  suit  by  alien  in  State  court  of  New  York  against 
citizen  of  Oklahoma  is  not  removable  to  Federal  district  of  New  York 
over  objections  of  alien;  Doherty  v.  Smith,  233  Fed.  132,  suit  between 
nonresident  citizen  in  State  court  is  not  removable  to  Federal  court  of 
district  of  suit;  Vitkus  v.  Clyde  S.  S.  Co.,  232  Fed.  290,  291,  under 
Judicial  Code,  §  51,  action  by  alien  for  personal  injuries  can  be  brought 
only  in  district  of  which  defendant  is  inhabitant,  and  objection  to  juris- 
diction of  particular  district  is  not  waived  by  special  appearance; 
New  Yoric  Coal  Co.  v.  Sunday  Creek  Co.,  230  Fed.  296,  holding  action 
brought  in  State  in  which  neither  party  resides  cannot  be  removed  to 
Federal  court  of  district  of  State  in  which  defendant  resides  and  re- 
manding case;  Western  Union  Tel.  Co.  v.  Louisville  A  N.  B.  Co.,  229 
Fed.  236,  suit  by  New  York  telegraph  corporation  to  enjoin  inter- 
ference with  lines  on  right  of  way  within  Northern  District  of  Georgia 
is  maintainable  in  that  district  under  Judicial  Code,  §57;  Consolidated 
Interstate  Callahan  Min.  Co.  v.  Callahan  Min.  Co.,  228  Fed.  530,  suit  in 
State  court  by  stockholders  to  enforce  claim  against  property  of  foreign 
mining  corporation  is  removable  by  corporation,  although  all  of  plain- 
tiffs are  not  residents  of  district  under  Judicial  Code,  §  57;  Vaughan 
V.  McArthur  Bros.  Co.,  227  Fed.  368,  142  C.  C.  A.  60,  holding  court 
properly  taxed  costs  to  plaintiff  on  remanding  case,  where  after  pend- 
ency for  eight  years  plaintiffs  move  to  remand  on  ground  that  one  of 
plaintiffs  is  citizen  of  same  State  as  defendant;  Fiy  v.  Denver  etc. 
B.  Co.,  226  Fed.  896,  objection  by  demurrer  under  California  Code  of 
Civil  Procedure,  §  430,  where  it  is  apparent  on  face  of  complaint  that 
court  has  no  jurisdiction  of  action  by  nonresident  against  foreign  cor- 
poration is  not  waived  by  demurring  also  on  other  grounds,  where  eode 
requires  that  several  grounds  relied  on  must  be  stated  in  same  plead- 
ing; Pavick  V.  Chicago  etc.  By.  Co.,  225  Fed.  397,  remanding  suit  not 
brought  in  proper  district,  within  Judicial  Code,  §  53  (Comp.  Stats. 
1913,  §  1035) ;  Park  Square  Automobile  Station  v.  American  Locomotive 
Co.,  222  Fed.  988,  989,  holding  suit  brought  in  State  in  which  neither 
party  resides  is  removable  to. Federal  court  in  district  of  defendants' 
residence,  and  denying  motion  to  remand;  Mutual  Life  Ins.  Co.  v. 
Painter,  220  Fed.  999,  suit  between  citizens  of  different  States  in  court 
of  State  of  which  neither  party  is  citizen  is  not  removable  to  Federal 
court  of  that  district;  Kentucky  Coal  Lands  Co.  v.  Mineral  Develop- 
ment Co.,  219  Fed.  46,  133  C.  C.  A.  151,  Federal  court  of  district  in 
which  property  is  situated  has  jurisdiction  of  action  in  ejectment,  with- 
out regard  to  residence  of  parties;  Klink  v.  Chicago  etc  By.  Co.,  219 
Fed.  462,  135  C.  C.'A.  169,  where  citizens  of  Colorado  and  Montana 
sued  raibroad  incorporated  in  Illinois  and  Iowa  in  Colorado  court,  de- 
fendant by  removing  cause  waives  objection  that  district  of  Colorado 
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is  npt  district  whereof  all  plaintiffs  in  error  are  citizens;  Louisville  etc. 
R.  Co.  V.  Western  l/nion  Tel.  Co.,  218  Fed.  97,  107,  110,  111,  suit  be- 
tween citizens  of  different  States  brought  in  State  of  which  plaintiff 
is  citizen,  but  not  in  district  of  residence,  is  removable  by  nonresident 
defendant,  although  it  could  not  have  been  brought  originally  in  Fed- 
eral court  of  such  district;  Lehigh  Valley  Coal  Co.  v.  Yensavage,  218 
Fed.  549,  134  C.  C.  A.  275,  defendant  waives  objection  to  jurisdiction 
of  particular  Federal  district  by  continuing  to  press  plea  to  merits 
after  it  appears  that  plaintiff  is  alien;  Turk  v.  Illinois  Cent.  R.  Co., 
218  Fed.  317,  134  C.  C.  A.  Ill  (reversing  193  Fed.  254),  holding  insur^ 
ance  company  paying  loss  and  suing  railroad  causing  loss  is  real  party 
in  interest  for  purposes  of  removal  and  remanding  case  removed  to 
Federal  district  of  which  insured,  but  not  insurer,  is  resident;  Idaho 
V.  American  Surety  Co.,  218  Fed.  680,  remanding  cause  of  action  to 
State  court  as  nonresident  could  not  be  required  to  submit  her  sepa- 
rate and  distinct  claim  to  Federal  court  of  that  district;  United  States 
Expansion  Bolt.  Co.  v.  H.  G.  Kroncke  Hardware  Co.,  216  Fed.  189, 
act  of  1897  giving  jurisdiction  in  infringement  suits  to  Federal  court 
of  district  in  which  defendant  resides  confers  privilege  which  defendant 
may  waive,  and  complainant  suing  in  such  district  subjects  itself  to 
counterclaim  or  setoff  that  defendant  may  plead  under  New  Equity  Rule 
30;  Cincinnati  etc.  Ry.  Co.  v.  Orr,  215  Fed.  262,  suit  by  assignee!  in 
Sti^te  court  is  removable  to  Federal  court  of  that  district,  although 
assignor  does  not  reside  in  district;  Adler  Goldman  Commission  Co.  v. 
Williams,  211  Fed.  532,  objection  that  creditors'  suit  in  Federal  court 
between  citizens  of  different  States  is  brought  in  district  in  which  none 
of  parties  reside  by  moving  to  dismiss  bill  on  that  ground  and  for  in- 
sufficiency of  bill,  is  waived  by  |^lea  to  merits;  Patton  v.  Cincinnati 
etc.  Ry.,  208  Fed.  31,  32,  provision  of  Amendatory  Act  of  1910  that 
a  case  arising  under  Federal  Employers'  Liability  Act  of  1908  shall  be 
removed  from  State  court  is  not  mere  personal  privilege  and  cannot 
be  waived;  Palmer  v.  Oregon- Washington  R.  &  Nav.  Co.,  208  Fed.  668, 
holding  insurance  company  having  paid  loss  and  suing  railroad  causing 
loss  in  their  own  name  under  Washington  laws  requiring  suit  to  be 
brought  in  name  of  real  party  in  interest  is  not  mere  nominal  party 
for  purposes  of  removal,  and  granting  motion  to  remand;  Stephens  v. 
Chicago  etc.  Ry.  Co.,  206  Fed.  856,  provision  of  act  of  1910  amending 
Federal  Employers'  Liability  Act  of  1908,  that  action  in  State  court  of 
competent  jurisdiction  shall  not  be  removed,  is  personal  privil^e  and 
is  waived  by  plaintiff  failing  to  object  to  removal  and  invoking  afiHrma- 
tive  action  of  Federal  court;  Toledo  etc.  R.  Co.  v.  Perenchio,  205  Fed. 
475,  123  C.  C.  A.  540,  where  joint  action  for  injuries  received  in  col- 
lision is  brought  against  railroad  and  street  railway,  and  railroad  re- 
moves to  Federal  court  on  ground  of  separable  controversy,  railroad 
agoing  to  trial  after  dismissal  of  other  defendant  cannot  on  appeal  object 
that  controversy  is  inseparable  and  not  removable;  Mattison  v.  Boston 


1265  IN  RE  MOORE.  209  U.  S.  490-513 

etc.  R.  Co.,  205  Fed.  823,  aetion  by  Vermont  administrator  of  resident 
of  that  State  kille<I  in  New  York,  against  railroad  of  Massachusetts, 
brought  in  New  York  court,  is  not  removable  to  Federal  court  of  dis- 
trict of  New  York  over  plaintiff's  objection;  Simpson  v.  Geary,  204 
Fed.  509,  railroad  appearing  generally  in  suit  to  enjoin  enforcement  of 
penalties  for  violation  of  act  of  Arizona  of  1912  regulating  train  crews, 
waives  objection  that  suit  is  not  brought  in  district  of  its  residence; 
Hagerle  v.  Mississippi  River  Power  Co.,  202  Fed.  773,  while  under  Iowa 
statute  land  owner  is  defendant  in  condemnation  proceedings,  filing  of 
cross-bill  against  corporation  makes  land  owner  complainant,  and  cor- 
poration, noncitizen  of  State,  has  right  of  removal;  Western  Union  Tel. 
Co.  V.  Louisville  etc.  R.  Co.,  201  Fed.  935,  936,  937,  938,  939,  940,  941, 
942,  120  C.  C.  A.  257,  suit  is  not  removable  on  ground  that  it  arises 
under  Constitution,  where  none  of  defendants  are  inhabitants  of  dis- 
trict, in  absence  of  plaintiff's  consent  of  waiver  of  objection  to  juris- 
diction; Baldwin  v.  Pacific  Power  etc.  Co.,  199  Fed.  293,  foreign  cor- 
poration doing  business  in  Oregon  filing  removal  petition  alleging  it  is 
not  resident  of  Oregon  in  suit  against  it  in  that  State  is  estopped  to 
claim  in  support  of  right  to  remove  that  it  is  resident  of  that  Federal 
district;  Waterman  v.  Chesapeake  etc.  Ry.  Co.,  199  Fed.  668,  remand- 
ing suit  by  assignee  brought  in  State  in  which  neither  assignor  nor  de- 
fendant railroad  reside  and  removed  to  Federal  court  over  plaintiff's 
objection;  Goins  v.  Southern  Pac.  Co.,  198  Fed.  435,  remanding  cause 
for  failure  to  give  notice  of  removal  as  required  by  Judicial  Code,  §  29 ; 
Hall  v.  Great  Northern  Ry.  Co.,  197  Fed.  490,  action  in  State  court  by 
alien  resident  against  citizen  and  resident  of  another  State  is  not  re- 
movable to  Federal  court  over  plaintiff's  objection;  Smellie  v.  Southern 
Pac.  Co.,  197  Fed.  642,  643,  644,  alien  suing  in  State  court  citizen,  who 
is  nonresident  of  State  and  of  Federal  district,  cannot  object  to  removal 
to  Federal  court  of  that  district;  Garrett  v.  Louisville  etc.  R.  Co.,  197 
Fed.  718,  3  N.  C.  C.  A.  772,  117  C.  C.  A.  109,  parties  accepting  juris- 
diction of  Federal  trial  court  cannot  object  on*appeal  that  suit  was 
improperly  removed  to  district  of  which  defendant  was  not  resident; 
Pnget  Sound  Sheet  Metal  Wks.  v.  Great  Northern  Ry.  Co.,  195  Fed. 
352,  suit  in  State  court  between  citizens  of  different  States  and  cor- 
porations not  incorporated  in  State  of  auit  is  not  removable  over  plain- 
tiff's objections;  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  9,  114 
C.  C.  A.  21,  defendants  by  filing  general  demurrer  to  sufficiency  of  bill 
waive  objection  to  jurisdiction  on  ground  that  neither  party  is  resident 
of  district;  McEldowney  v.  Card,  193  Fed.  479,  480,  appearance  and 
plea  to  merits  waive  objection  to  jurisdiction,  .under  Bankruptcy  Act, 
§  23b,  of  Federal  court  of  particular  district,  where  suit  by  trustee  is 
within  general  jurisdiction  of  bankruptcy  court,  but  suit  by  trustee 
to  recover  for  breach  of  contract  is  not  within  jurisdiction  conferred 
hy  Bankruptcy  Act,  §  23a,  and  objection  to  jurisdiction  cannot  be 
XIX— RO 
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waived;  Atchison  etc.  Ry.  Go.  y.  Giliiland,  193  Fed.  610,  113  C.  C.  A. 
476,  where  neither  party  resided  in  Federal  district  in  which  suit  was 
brought,  defendant,  by  filing  answer  and  taking  part  in  trial  on  merits, 
waived  objection  to  jurisdiction;  Bogae  v.  Chicago  etc.  R.  Co.,  193  Fed. 
731,  denying  motion  to  remand  action  for  injuries  by  nonresident  in 
State  in  which  railroad  is  transacting  business,  but  not  State  of  its 
incorporation;  Kentucky  Coal  Lands  Co.  v.  Mineral  Develop.  Co.,  191 
Fed.  907,  denying  motion  to  remand  action  of  ejectment  brought  in  dis- 
trict in  which  property  is  located  and  removed  to  Federal  court,  although 
neither  party  is  resident  of  district;  Erie  R.  Co.  v.  Kennedy,  191  Fed. 
334,  112  C.  C.  A.  76,  in  action  for  injuries  by  employee  where  case  is 
submitted  to  jury  on  theory  that  it  is  based  on  Federal  Employers' 
Liability  Act,  defendant's  failure  to  object  that  it  is  not  suable  under 
that  statute  in  that  district  waives  such  objection;  Southern  Pac.  Co. 
V.  Arlington  Heights  Fruit  Co.,  191  Fed.  105,  111  C.  C.  A.  681,  de- 
•fendant  making  special  appearance  to  object  to  jurisdiction  of  Federal 
court  in  suit  removed  from  State  court  does  not  waive  objection  to 

,  jurisdiction,  although  plea  to  jurisdiction  includes  matter  going  to 
subject  of  suit;  Sagara  v.  Chicago  etc.  Ry.  Co.,  189  Fed.  221,  222,  hold- 
ing defendant,  by  filing  removal  petition,  waived  right  to  be  sued  in 
district  of  residence,  but  sustaining  motion  to  remand  upon  objection 
to  jurisdiction  by  alien  plaintiff;  H.  J.  Decker  Jr.  &  Co.  v.  Southern 
Ry.  Co.,  189  Fed.  225,  nonresident  alien  suing  in  district  other  than 
that  of  residence  of  either  party  waives  right  to  object  to  venue;  Title 
Guaranty .  etc.  Co.  v.  United  States,  187  Fed.  100,  109  C.  C.  A.  106, 
filing  affidavit  of  defense  invoking  jurisdiction  of  court  to  determine 
questions  going  to  merits  waives  objection  to  jurisdiction  of  suit; 
Katalla  Co.  v.  Rones,  186  Fed.  38,  108  C.  C.  A.  132,  holding  defend- 
ant's  filing  of  removal  petition  waived  right  to  be  sued  in  district  of 
residence,  and  motion  to  dismiss  was  properly  denied;  In  re  Eflftnger, 
184  Fed.  726,  claimant  by  appearing  and  offering  testimony  at  hear- 
ing before  referee  on  creditors'  petition  objecting  to  payment  of  divi- 
dends filed  four-  months  after  declaration  of  dividends,  on  claim  allowed 
against  bankrupt's  estate,  waives  objection  that  creditor  is  estopped 
by  laches;  Rones  v.  Katalla  Co.,  182  Fed.  947,  defendant  removing 
cause  to  Federal  court  on  ground  of  diversity  of  citizenship  is  not 
entitled  to  have  case  remanded  where  it  develops  on  trial  that  plaintiff 
is  al\en ;  Lawrence  v.  Southern  Pac.  Co.,  180  Fed.  827,  828,  829,  holding 
Federal  court  cannot  remand  cause  for  lack  of  indispensable  party 
to  State  court  whose  jurisdiction  is  terminated,  but  must  dismiss  it, 
although  dismissal  may  deprive  plaintiff  of  right  to  maintain  suit  in 

,  any  forum;  Bottoms  v.  St.  Louis  etc.  R.  Co.,  179  Fed.  319,  action  for 
injuries  under  Federal  Employers'  Liability  Act,  where  neither  party 
is  resident  of  district  and  consent  of  both  is  necessary,  is  not  remov- 
able over  plaintiff's  objection;  Jackson  v.  Chicago  etc.  Ry.  Co.,  178 
Fed.   436,   102   C.   C.   A.   159,  holding  error  in  overruling  motion  to 
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remand  joint  action  against  railroad,  and  defendant,  who  is  citizen  of 
same  Stf/bb  as  plaintiff,  is  cured  by  filing  of  amended  complaint  making 
railroad  alone  defendant;  Maryland  Coal  etc.  Co.  v.  Qnemahoning  Coal 
Co.,  176  Fed.  304,  99  C.  C.  A.  641,  objection  of  plaintiff  to  jurisdiction 
of  Federal  court  in  suit  in  assumpsit  removed  from  State  court  is 
waived  by  acquiescence ;  Hubbard  v.  Chicago  etc.  Ry.  Co.,  176  Fed.  997, 
where  removal  petition  is  defective,  fact  that  plaintiff  takes  depositions 
under  notice  headed  "United  States  Circuit  Cdurt,  District  of  Minne- 
sota, Third  Division,'*  and  deposition  is  filed  in  that  court,  is  not  waiver 
of  right  to  have  case  remanded;  Clark  v.  Southern  Pac.  Co.,  175  Fed. 
126,  127,  where  suit  in  court  of  State  of  which  neither  party  is  citizen 
is  removed  to  Federal  court,  defendant's  filing  of  removal  petition  and 
plaintiff  ^B  obtaining  commission  to  take  depositions  waives  plea  to  juris- 
diction by  either  party;  Barlow  v.  Chicago  &  N.  W.  Ry.  Co.,  172  Fed. 
518,  and  Barlow  v.  Chicago  etc.  Ry.  Co.,  164  Fed.  768,  769,  770,  both 
holding  alien,  by  bringing  suit  in  State  court,  waives  objection  to  juris- 
diction Af  Federal  court  of  that  district  to  which  defendant  removes 
cause,  arid  denying  motion  to  remand;  Harding  v.  Standard  Oil  Co., 
170  Fed.  654,  655,  granting  leave  to  amend  removal  petition  to  show 
that  diversity  of  citizenship  exists  unaided  by  consent  or  waiver; 
Hultberg  v.  Anderson,  170  Fed.  660,  Federal  court  has  jurisdiction  of 
suit  by  judgment  creditor  to  subject  property  in  district  to  payment  of 
debt,  under  act  of  1875,  notwithstanding  neither  party  is  citizen  nor 
resident  of  district;  Harrington  v.  Great  Northern  Ry.  Co.,  169  Fed. 
716,  holding  motion  to  remand  controverting  facts  stated  in  petition 
for  removal  is  plea  to  jurisdiction,  and  requiring  party  to  take  evi- 
dence on  issues;  Moyer  v.  Chicago  etc.  Ry.  Co.,  168  Fed.  106,  107,Ht08, 
written  consent  by  counsel  for  plaintiff  to  general  demurrer  taken  out 
of  time,  by  defendant  after  removal,  waives  plea  to  Jurisdiction  of 
Federal  court;  Campbell  v.  Johnson,  167  Fed.  104,  92  C.  C.  A.  554, 
objection  to  jurisdiction  of  Federal  court  on  ground  that  complaint  does 
not  allege  that  defendants  are  residents  of  district  is  waived  by  gen- 
eral appearance  and  demurrer  objecting  to  jurisdiction  and  that  com- 
plaint does  not'  state  cause  of  action;  Lawrence  v.  Southern  Pac.  Co., 
165  Fed.  243,  afiirmative  averment  in  removal  petition  that  defendant 
is'  citizen  and  resident  of  another  State  is  sufficient  without  averment 
of  nonresidence  of  State;  Holton  v.  Helvetia-Swiss  Fire  Ins.  Co.,  163 
Fed.  660,  denying  motion  to  remand  where  removal  petition  alleges 
that  plaintiff  is  citizen  of  State  and  resident  of  Federal  district  and 
defendant  is  citizen  of  foreign  State ;  Oakleaf  Mill  Go.  v.  Lash,  98  Ark. 
398,  135  S.  W.  874,  corporation  appearing  generally  and  consenting  to 
compromise  judgment  in  suit  against  it  by  administrator  for  wrongful 
death  of  plaintiff's  husband  brought  in  county  other  than  that  of  cor- 
poration's principal-  places  of  business,  is  precluded  from  denying 
court's  jurisdiction  to  render  judgment;  St.  Louis  etc.  R.  Co.  v.  Kit* 
chen,  98  Ark.  513,  50  L.  B.  A.  (N.  SO  828,  136  S.  W.  971,  972,  suit 
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brought  in  State  court  outside  of  Federal  district  of  plaintiff's  resi- 
dence is  not  removable  to  Federal  court  by  defendant,  who  is  resident 
of  another  State ;  Jenkins  v.  Atlantic  Coast  line  R.  Co.,  84  Sf  C.  350, 
66  S.  E.  412,  jurisdiction  of  action  against  carrier  for  penalty  under 
statute  of  1903  may  be  acquired  by  magistrate  in  county  other  than 
that  in  which  cause  of  action  arose  by  appearance  of  carrier  and  con- 
testing of  merits. 

Distinguished  in  Ex  parte  Harding,  219  U.  S.  373,  375,  376,  377,  378, 
379,  37  L.  B.  A.  (N.  S.)  S82,  55  K  Ed.  255,  256,  257,  258,  31  Sup.  Ct. 
324,  denying  mandamus  to  compel  Circuit  Court  to  remand  suit  to  annul 
unlawful  merger  upon  ground  that  no  separable  controversy  nor  diver- 
sity of  citizenship  existed  and  that  none  of  parties  were  residents  of 
Federal  district  to  which  suit  was  removed;  Re  Winn,  213  U.  S.  469, 
53  L.  £d.  878,  29  Sup.  Ct.  515,  holding  neither  appearance  nor  consent 
can  confer  jurisdiction  where  no  Federal  Circuit  Court  baa  jurisdic- 
tion, and  granting  mandamus  to  compel  Circuit  Court  to  remand  cause 
to  State  court;  Eddy  v.  Chieago  etc.  Ry.  Co.,  226  Fed.  123,  action  by 
citizen  of  Montana  against  corporations  organized  in  Wisconsin,  brought 
in  State  court  of  Minnesota,  is  not  removable  by  corporations  to  Fed- 
eral court  of  Wisconsin;  Adhner  v.  Northern  Pac.  Ry.  Co.,  188  Fed. 
508,  renumding  suit  brought  in  State  court  by  alien  resident  against 
foreign  corporation  on  cause  of  action  arising  in  another  State  and 
removed  to  Federal  court  over  plaintiff's  objections;  Jackson  v.  Hooper, 
188  Fed.  510,  remanding  to  State  court  suit  between  citizens  of  dif- 
ferent States  who  are  both  residents  of  England;  George  v.  Tennessee 
Coal  etc.  R.  Co.,  184  Fed.  952,  granting  motion  to  remand  suit  between 
noBcesidents  in  State  court  brought  by  attachment  on  land  in  dis- 
trict; Gruetter  v.  Cumberland  Tel.  &  Tel.  Co.,  181  Fed.  255,  denying 
motion  to  remand  where  plaintiff's  residence  in  district  was  sufficiently 
shown  by  statement  filed  by  him  on  same  day  as  removal  petition; 
Shawnee  Nat.  Bank  v.  Missouri  etc.  Ry.  Co.,  175  Fed.  458,  461,  re- 
manding suit  brought  in  eastern  district  of  Oklahoma  by  resident  of 
western  district  against  resident  of  another  State,  and  removed  to 
Federal  court  of  eastern  district,  although  suit  was  brought  in  that 
district  as  device  to  prevent  removal ;  Fatten  v.  Meadows,  173  Fed.  225, 
denying  motion  to  set  aside  order  to  remand  on  ground  of  waiver  by 
general  appearance;  Phillips  t.  Western  Terra  Cotta  Co.,  174  Fed.  875, 
motion  to  remand  does  not  operate  as  general  denial  of  allegations  of 
removal  petition;  Mahopoulus  v.  Chicago  etc.  Ry.  Co.,  167  Fed.  168, 
173,  action  by  alien  nonresident  against  corporation  in  State  other 
than  that  of  its  incorporation,  but  in  which  it  transacts  business  and 
is  subject  to  suit,  where  there  is  no  ground  for  removal  except  diversity 
of  citizenship,  is  not  removable  without  plaintiff's  consent. 

Provision  of  statute  of  1888,  reauirhig  petition  for  removal  to  be  for 
removal  into  district  where  suit  is  pending,  contemplates  that  suit  will  be 
pending  in  "proper  district"  (dissenting  opinion). 
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Approved  in  Eddy  v.  Chicago  etc.  Ry.  Co.,  226  Fed.  124,  action  by 
citizen  of  Montana  against  corporations  organized  in  Wisconsin  brought 
in  State  court  of  Minnesota  is  not  removable  by  corporation  to  Fed- 
eral court  of  Wisconsin. 

Right  in  case  of  diverse  citizenship  to  remove  action  brought  in 
State  court  outside  territorial  jurisdiction  of  either  plaintiff's 
or  defendant's  residence.    Note,  60  L.  B.  A.  (N.  8.)  828,  831. 

Mandamus  to  compel  removal  or  remand  of  ease.  Note,  37  L.  B.  A. 
(N.  8.)  393. 

Miscellaneous.  Cited  in  North  Carolina  Min.  Co.  ▼.  Westfeldt,  215 
U.  S.  587,  54  L.  Ed.  339,  30  Sup.  Ct.  404,  dismissing  for  want  of  juris- 
diction. 

209  U.  8.  514-537,  52  L.  Ed.  014,  28  Sup.  Ot  614,  VntOINIA  T.  WEST  VIB- 
OtNIA 

Miscellaneous.  Cited  in  Vii^ginia  ▼.  West  Virginia,  220  U.  S.  27, 
55  L.  Ed.  357,  31  Sup.  Ct.  330,  holding  ordinance  of  Virginia,  Consti- 
tution of  West  Virginia,  and  act  of  Congress  admitting  Virginia,  estab- 
lish contract  that  West  Virginia  will  pay  her  share  of  debt  existing 
at  time  of  separation. 

209  U.  S.  539,  52  L.  Ed.  917,  28  Sup.  Ot.  570,  BOTD  ▼.  TEXAS. 

Cited  in  Chant  v.  State,  73  Tex.  Cr.  346,  166  S.  W.  514,  and  Ex  parte 
Martinez,  66  Tex.  Cr.  9,  145  S.  W.  963. 

209  U.  S.  543,  52  L.  Ed.  919,  28  Sop.  Ot.  570,  OOOK  T.  FOLEY. 

Cited  in  Griesa  v.  Mutual  Life  Ins.  Co.,  165  Fed.  51,  91  C.  C.  A.  86. 

209  IT.  &  544,  52  L.  Ed.  919,  28  Sup.  Ot.  570,  COLORADO  ETC.  &.  E.  OO.  T. 
UNITED  STATES. 

Cited  in  Colorado  etc.  R.  R.  Co.  v.  United  States,  229  U.  S.  605, 
57  L.  Ed.  134%  33  Sup.  Ct.  774,  Union  Stockyards  Co.  v.  United  States, 
169  Fed.  406,  94  C.  C.  A.  626,  and  Smeltzer  v.  St.  Louis  etc.  R.  Co., 
158  Fed.  667. 

209  U.  S.  545,  52  L.  Ed.  920,  28  Sap.  Ot.  571,  OOLLIEE  y.  MISSOURI  ETO. 
BY.  CO. 

Cited  in  American  Car  &  Foundry  Co.  v.  Kindenuann,  216  Fed.  502, 
132  C.  C.  A.  577. 

209  U.  S.  547,  52  L.  Ed.  920,  28  Sup.  Ot.  758,  KOBUSOH  T.  HAND. 
Cited  in  Arnold  v.  Knapp,  75  W.  Va.  816,  84  S.  E.  900. 
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209  U.  8.  548,  &2  L.  Ed.  921,  28  Snp.  01  759,  DAVIS  T.  CEOBCPTON. 

Cited  in  In  re  Franklin  Lnmber  Co.,  187  Fed.  281. 

209  U.  S.  551,  62  !■.  Ed.  923,  28  Sup.  Ot.  761,  aiiEAEON  ▼.  D9I.AWABE 
ETC.  R.  &.  CO. 

Cited  in  Hoysradt  y.  Delaware  etc.  R.  R.  Co.,  182  Fed.  SSL 
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UNITED  STATES  REPORTS- 


210  UNITED  STATES. 


210  T7.  S.  1-21,  62  L.  Ed.  931,  28  Sap.  Ot  607,  EMPIRE  STATE  OATTUS 
OO.  ▼.  ATCHI80K,  T.  ft  8.  F.  R.  B.  CO. 

Fact  that'  each  party  asks  for  peremptory  Instruction  to  find  in  his 

,  favor  does  not  submit  issnes  of  fact  to  court  so  as  to  derive  party  of  right 

to  ask  other  instructions  and  to  except  to  refusal  to  give  them;  nor  does 

it  deprive  him  of  right  to  have  questions  of  fact  submitted  to  Jury  if  issues 

are  Joined  on  which  conflicting  evidence  has  been  oifered. 

Approved  in  Schmidt  v.  Bank  of  Oommeree,  234  U.  S.  66,  58  L.  Ed. 
1215,  34  Snp.  Ct.  730,  holding  in  action  upon  two  promissory  notes, 
although  both  parties  asked  for  peremptory  instruction,  defendants  upon 
denial  of  their  motion,  were  entitled  to  ask  that  case  be  submitted  to 
jury,  and  evidence  upon  defense  that  notes  were  procured  by  fraud  was 
sufficient  to  go  to  jury;  Sena  v.  American  Turquoise  Co.,  220  U.  S.  498, 
55  L.  Ed.  560,  31  Sup.  Ct.  488,  affirming  judgment  on  directed  veVdict 
for  defendant  in  ejectment,  where  both  parties  moved  for  directed  ver- 
dict, and  plaintiff's  evidence  of  possession  was  too  vague  to  raise  pre- 
sumption in  place  of  proof;  Ewert  v.  Fullerton,  225  Fed.  760, 141  C.  C.  A. 
24,  holding  refusal  of  requests  of  both  parties  in  ejectment  for  directed 
verdict  and  submission  of  case  to  jury  was  not  error ;  Southern  Pac.  Co. 
V.  United  States,  222  Fed.  48,  137  C.  C.  A.  584,  rule  that  on  motion  of 
both  parties  for  directed  verdict,  findings  of  fact  by  court  are  conclusive, 
is  inapplicable  where  defendant's  motion  is  accompanied  by  request  to 
go  to  jury  on  denial  of  its  motion ;  Breakwater  Co.  v.  Donovan,  218  Fed. 
343,  134  C.  C.  A.  148,  where,  after  denial  of  defendant's  request  for 
directed  verdict,  plaintiff  moved  for  directed  verdict,  and  defendant  then 
insisted  upon  submission  of  issues  to  jury,  there  was  no  consent  to  sub- 
mit issues  to  court;  Farmers'  Sc  Merchants'  Bank  v.  Maines,  183  Fed.  41, 
105  C.  C.  A.  329,  holding  in  action  against  sheriff  for  insufficient  levy 
where  both  parties,  in  addition  to  requests  for  special  instructions,  pre- 
sented motions  for  directed  verdict,  court  erred  in  treating  motions  as 
consent  to  submit  facts  to  court;  Pensacola  State  Bank  v.  Merchants'  etc. 

(1271) 
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Bank,  180  Fed.  505,  affirming  directed  verdict  for  defendant  where  both 
parties  moved  for  directed  verdict,  although  plaintiff  presented  special 
instructions  to  be  given  to  jury  in  ease  its  motion  was  denied;  Char- 
lotte Nat.  Bank  of  Charlotte  v.  Southern  Ry.  Co.,  179  Fed.  774,  103 
C.  C.  A.  261,  reversing  directed  verdict  for  defendant,  where  both  par- 
ties asked  for  peremptory  instructions,  but  also  •  requested  special  in- 
structions in  case  of  denial  of  requests,  some  of  them  relating  to  conflict- 
ing evidence;  Winters  v.  Baltimore  etc.  R.  Co.,  163  Fed.  lU,  affirming 
directed  verdict  for  defendant  in  action  for  injuries  to  passenger,  where 
contributory  negligence  is  shown;  St.  Louis  etc.  Ry.  Co.  v.  Ingram, 
]18  Ark.  389,  176  S.  W.  696,  holding  question  of  n^ligence  was  for 
jury  and  reversing  directed . verdict  for  plaintiff  in  action  for  injuries; 
Milson  V.  Gerstenberg,  43  App.  D.  C.  174,  reversing  directed  verdict  in 
action  for  deceit,  where  question  of  fraudulent  representation  was  for 
jury;  Wertheimer,  Swartz  Shoe  Co.  v.  Missouri  Pac.  Ry.  Co.,  147  Mo. 
App.  494,  126  S.  W.  794,  reversing  order  for*  new  trial  and  reinstating 
verdict  for  defendant  where  loss  of  shipment  was  due  to  unexpected 
flood ;  Osterholm  v.  Boston  &  Montana  etc.  Min.  Co.,  40  Mont.  523,  107 
Pac.  503,  holding  question  of  assumed  risk  was  for  jury  and  reversing 
directed  verdict  in  action  for  injuries;  Wilkinson  v.  Lyons,  87  N.  J.  L. 
202,  93  Atl.  569,  holding  in  ejectment  question  of  construction  of  deeds 
was  for  jury ;  Bank  of  Commerce  v.  Broyles,  16  N.  M.  422,  423,  120  Pac. 
672,  upholding  directed  verdict  against  defendants  in  suit  by  bank  on 
notes  where  alleged  fraudulent  representations  to  secure  renewal  note 
resulted  merely  in  defendants  paying  debt  due  by  them ;  Moore  v.  West- 
ern Meat  Co.,  16  N.  M.  118,  113  Pac.  830,  holding  findings  of  fact  by 
court  conclusive  where  both  parties  request  directed  verdict  in  action  by 
assignee  of  insolvent  estate  to  recover  rental ;  May  bank  &  Co  v.  Rogers, 
98  S.  C.  281,  82  S.  E.  423,  reversing  directed  verdict  for  plaintiff  in 
action  on  contracts  for  future  delivery  of  cotton,  where  there  was  some 
evidence  to  sustain  buyer's  burden  of  proving  intention  that  cotton  was 
to  be  actually  delivered;  dissenting  opinion  in  Crescent  Mfg.  Co.  v.  Pat- 
terson Mfg.  Co.,  195  Fed.  383,  384,  115  C.  C.  A.  284,  majority  affirming 
directed  verdict  for  plaintiff  where  both  parties  requested  directed  ver- 
dict; dissenting  opinion  in  Lawton  v.  Carpenter,  196  Fed.  372,  115 
C.  C.  A.  264,  majority  holding  where  both  parties  requested  directed 
verdict  and  neither  requested  special  instructions  in  addition  thereto, 
court's  findings  are  conclusive. 

Distinguished  in  Lawton  v.  Carpenter,  195  Fed.  364,  115  C.  C.  A.  264, 
holding  where  both  parties  requested  directed  verdict  and  neither  re- 
quested special  instructions  in  addition  thereto,  court's  findings  are  con- 
clusive ;  American  Nat.  Bank  v.  Miller,  185  Fed.  342,  107  C.  C.  A.  456, 
holding  court  in  determining  facts  is  not  required  to  make  formal  find- 
ings where  both  parties  requested  directed  verdict  and  neither  asked 
specific  instructions  in  case  motion  was  denied. 
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Altlumgh  ptrtmytorj  instmction  to  ratam  yerdict  cannot  be  smitained 
merolj  boc«iiM  both  iMurtlao  requested  peremptory  instroctlon,  in  view  of 
request  for  9scial  instmctioni,  rerdict  will  be  siistained  where  evidence  is 
so  cQ||cliisive  that  verdict  for  other  party  would  have  to  be  set  aside. 

Approved  in  Zilbersher  v.  Pennsylvania  R.  Co.,  208  Fed.  280,  125 
C.  C.  A.  480y  affirming  directed  verdict  in  action  for  personal  injuries, 
where  evidence  would  not  have  sustained  judgment  for  plaintiff;  In  re 
Iron  Clad  Mfg.  Co.,  197  Fed.  281,  116  C.  C.  A.  642,  affirming  directed 
verdict  of  insolvency  against  corporation,  although  evidence  was  con- 
flicting as  to  nonessential  details;  O'Connor  v.  Atchison  etc.  Ry.  Co., 
197  Fed.  226,  holding  question  of  contributory  n^ligence  in  action  for 
death  against  railroad,  was  for  jury. 

Effect  of  request  by  both  parties  for  direction  of  verdict.    Notes, 
18  Ann.  Oas.  372;  Ann.  Oas.  19180,  1848. 

Effect  on  liability  of  carrier  of  goods  by  land  of  departure  from 
agreed  method  of  transportation.    Note,  Ann.  Gas.  1912B,  015. 

Duty  of  carrier  to  take  precaution  to  prevent  loss  threatened  with- 
out its  antecedent  fault.    Note,  89  L.  R.  A.  (N.  8.)  648. 

Effect  of  deviation  upon  carrier's  rights  and  liabilities..  Note,  2 
B.  R.  0.  598. 

210  V.  B.  21-40,  52  K  Ed.  041,  28  Bup.  Ot.  600,  8T.  PAUIU,  M.  *  M.  B.  B. 
OO.  V.  DOKOHUE. 

Homesteader  who  initiates  right  to  surveyed  or  unsurveyed  land  and 
complies  with  legal  regulations  may,  when  heenten  land,  embrace  tn  his 
claim,  land  in  contiguous  qoarter-sectioiis,  if  he  does  not  exceed  quantity 
allowed  by  law,  and  provided  that  his  improvements  are  upon  some  portion 
of  tracts  and  that  he  does  such  acts  as  puts  public  on  notice  of  his  daim. 

Approved  in  Cloquet  Lumber  Co.  v.  Burns,  207  Fed.  43,  124  C.  C.  A. 
600,  holding  person  entering  land  for  purpose  of  acquiring  it  under 
homestead  laws  and  living  thereon  for  nine  years  has  sufficient  interest 
in  land  to  maintain  replevin  against  person  cutting  timber  thereon, 
although  land  is  unsurveyed  and  no  entry  has  been  made  in  land  office. 

Distinguished  in  Great  Northern  Ry.  Co.  v.  Hower,  236  U*.  S.  716,  59 
L.  Ed.  805,  35  Sup.  Ct.  465,  holding  homesteader  settling  and  building 
house  upon  land  not  included  in  entry  did  not  acquire  title  to  land, 
although  trail  and  stable  were  built  on  land  entered. 

Under  pre-emption  laws  (Revised  BWbatm,  sections  2857-2288),  settler 
was  required  to  erect  dwtfUng-house  on  land,  reside  on  tract  and  improve 
same;  but  under  homestead  law  residence  upon  and  cuitiTation  of  land  was 
required. 

Approved  in  United  States  v.  Mills,  190  Fed.  520,  111  C.  C.  A.  345, 
holding  under  homestead  laws,  enti-yman  is  required  to  show  residence 
on  land  for  five  years  to  entitle  him  to  patent. 

Necessity  of  both  residence  and  enltivation  as  condition  of  patent 
un^r  homestead  entry.    Note,  42  L.  R.  A.  (N.  S.)  752. 
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Under  Land  Grant  Act  of  1892,  right  of  railroad  to  select  indemnity 
lands,  nonmlneral  and  not  reserved,  and  to  wbicb  no  adverse  right  or  claim 
had  attached  or  been  initiated,  does  not  include  land  entered  In  good  faith 
by  homesteader  at  time  of  supplementary  selection,  and  upon  roUnqnish- 
ment  land  is  open  to  settlement^  and  railroad  is  not  entitled  to  land  mder 
selection  made  prior  to  filing  of  reUnqnishment  by  homesteader. 

Approved  in  Wadkins  v.  Producers'  Oil  Co.,  227  U.  S.  373,  374,  57 
L.  Ed.  556,  33  Sup.  Ct.  380  (affirming  130  La.  321,  57  South.  942),  hold- 
ing cntryman  making  settlement  after  marriage  has  no  vested  right,  and 
wife  dying  before  issuance  of  patent  has  no  vested  right  which  descends 
to  children  as  against  vendee  of  patentee ;  Osborn  v.  Froyseth,  216  U.  S. 
576;  54  L.  Ed.  623,  30  Sup.  Ct.  420,  where  railroad  fails  to  comply  with 
statutory  requirements  and  selection  of  lieu  lands  within  indemnity  limits 
is  rejected,  subsequent  selection  does  not  relate  back,  and  homestead 
rights  initiated  before  second  selection  have  priority;  United  States  v. 
Wesely,  189  Fed.  278,  holding  patent  to  land  under  Timber  and  Stone 
Act  is  not  absolutely  void,  where  first  application,  through  mistake  or 
fraud  of  land  officers,  is  noted  on  plat  as  for  another  tracts  and  land  is 
patented  to  subsequent  applicant. 

210  U.  S.  41-49,  52  L.  Ed.  950,  2S  Sup.  Ot.  687,  OAZLAY  ▼.  WIUJAMS. 

Where  trustee  can  only  sell  lease  snbject  to  claim  of  lessors  that  trans- 
fer of  bankrupt's  interest  In  lease  gives  right  of  re-entry,  bankruptcy  court 
has  jurisdiction  of  proceeding  initiated  by  trustee  to  which  lessors  are  par- 
ties to  determine  validity  of  lessors'  claim  and  remove  clond  on  title  caosed 
by  it. 

Approved  in  In  re  Larkey,  214  Fed.  869,  holding  bankruptcy  court 
has  jurisdiction  to  determine  rights  of  bankrupt  lessee  under  lease  sub- 
ject to  forfeiture  for  breach  of  covenant,  and  fact  that  receiver  does  not 
ai^sert  claim  to  leasehold  does  not  oust  court  of  jurisdiction. 

Transfer  of  lease  from  bankrupt  lessee  to  trustee  is  by  operation  of 
law;  and  sale  by  trustee  of  lessee's  interest  is  not  breach  6f  covenant  for 
re-entry  in  case  of  assignment  of  lease  by  lessee,  where  there  is  no  covenant 
against  transfer  by  operation  of  law. 

Approved  in  In  re  Bens,  221  Fed.  126,  holding  covenant  in  lease  that 
lessee  would  not  assign  lease  without  lessor's  consent  does  not  apply  to 
assicqiment  by  operation  of  law  and  does  not  affeot  title  of  lessee's  re^ 
ceiver  in  bankruptcy;  In  re  Larkey,  214  Fed.  870,  holding  provision  of 
lease  making  it  subject  to  forfeiture  by  lessor  upon  institution  of  bank-' 
ruptcy  proceedings  against  lessee,  does  not  make  lease  forfeitable  upon 
mere  filing  of  petition  in  bankruptcy  or  appointment  of  receiver,  where 
there  has  been  no  interference  with  leased  premises;  Consolidated  Ari- 
zona Smelting  Co.  v.  Hinchman,  212  Fed.  819,  129  C.  C.  A.  267,  hold- 
ing agi'ecmont  of  purchaser  of  mining  property  to  pay  percentage  of 
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net  profits  until  vendor  was  paid  was  not  covenant  nnininp;  with  land 
and  eijnity  could  not  charge  stihsequent  purchaser  with  liability  to  oper- 
ate x)roperties  and  pay  such  percentage  of  net  profits;  In  re  Gutman, 
197  Fed.  474,  475,  holding  lease  containing  provision  against  assignment 
is  not  terminated  bv  transfer  of  lessee's  interest  to  trustee  in  bank- 
ruptey;  In  re  Frazin  &  Oppeuheim,  174  Fed.  715,  holding  lessee's  cove- 
nant not  to  assign  lease  without  lessor's  consent  is  not  violated  by  les- 
see's bankruptcy;  Lawrence  v.  White,  131  Ga.  847,  16  Am.  Ga«.  1097, 
63  S.  E.  634,  holding  landlord  not  entitled  to  reduction  of  rental  of 
premises  for  hotel  and  barroom  upon  passage  of  act  prohibiting  sale 
of  intoxicating  liquor. 

Construction  pf  restrictive  covenant  in  lease  against  assignment  or 
subletting.    Note,  Ann.  Gas.  1918B,  889. 

210  U.  S.  50-82,  52  li.  Ed.  954,  28  Sup.  Ot.  690,  QUIOK  BSAB  T.  XJBUPP. 

Not  cited. 

210  U.  S.  82-96,  52  L.  Ed.  966,  28  Sup.  Ot.  702,  BBOWK  T.  FLETCHER. 

roll  faith  and  credit  clause  of  Federal  Constitution  does  not  preclode' 
lEttate  courts  in  which  judgment  of  court  of  another  State  is  presented  ftom 
inquiry  as  to  Jurisdiction  of  court  by  which  Judgment  was  rendered. 

Approved  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass. 
208,  40  L.  K.  A.  (N.  8.)  314,  89  N.  E.  214,  holding  State  court  in  suit 
against  promoter  of  corporation  may  inquire  into  jurisdiction  of  Federal 
court  in  another  State  rendering  judgment  in  favor  of  executor  of  an- 
other promoter ;  Farrow  v.  Railway  Conductors'  Co-operative  Protective 
Assn.,  178  Mich.  644,  146  N.  W.  149,  denying  jurisdiction  in  action  in 
foreig^n  judgment,  where  evidence  shows  that  person  upon  whom  tran- 
script of  foreign  judgment  showed  service,  was  not  agent  of  defendant. 

Explained  in  Irose  v.  Balla,  181  Ind.  497,  104  N.  E.  854,  holding  in 
action  on  judgment  of  Illinois  court  on  promissory  note  payable  in  In- 
diana, power  of  attorney  in  note  to  confess  judgment  is  void,  and  deny- 
ing recovery. 

I«aws  of  one  State  have  no  operation  outside  of  its  territory  except  in 
so  f aj  as  allowed  by  comity;  and  no  tribunal  establislied  by  State  can  ex- 
tend its  process  beyond  that  territory  so  as  to  subject  either  persons  or 
property  to  its  decisions;  and  exertion  of  authority  of  this  sort  is  mere 
nullity. 

Approved  in  Klug  v.  Martinsburg  Power  Co.,  229  Fed.  861,  holding 
administrator  appointed  in  Pennsylvania  cannot  sue  resident  of  West 
Virginia  in  Federal  court  in  absence  of  statute  authorizing  foreign  ad- 
ministrator to  sue ;  People  v.  Brady,  271  111.  109,  110  N.  E.  868,  holding 
void  provision  of  Federal  Reserve  Act  of  1913,  §  Ilk,  anthorizing  board 
to  ^^rant  to  national  banks  right  to  act  as  trustee,  exeentor  or  registrar. 
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Th«re  is  no  such  privity  b«twe«i  aocflcutor  and  adndiilBtrator  with  will 
annexed,  appointed  in  another  State,  as  will  make  decree  againat  latter  bind- 
ing npon  f ormer,  under  fall  faith  and  credit  clanae  of  Federal  ConstitntlQn. 

Approved  in  Troxell  v.  Delaware  etc.  R.  R.  Co.,  227  U.  S.  443,  57 
If.  Ed.  591,  33  Sup.  Ct.  274,  holding  action  cannot  be  maintained  under 
Federal  Employers'  Liability  Act  of  1908  for  death  of  railroad  employee 
by  heirs  of  such  employee;  Ingersoll  v.  Coram,  211  U.  S.  362,  363,  364, 
53  L.  Ed.  227,  228,  29  Sup.  Ct.  92,  judgment  against  ancillary  adminis- 
trator in  one  jurisdiction  does  not  bar  action  by  ancillary  administra- 
tor in  another  jurisdiction;  Anderson  v.  Louisville  etc.  R.  Co.,  210  Fed. 
693,  127  C.  C.  A.  277,  holding  Federal  statute  does  not  vest  right  of 
action  for  wrongful  death  solely  in  domiciliary  administrator,  and  action 
may  be  maintained  by  ancillary  administrator  in  State  where  death 
occurred;  Brown  v.  Fletcher,  182  Fed.  966,  105  C.  C.  A.  426,  holdinjr 
judgment  that  foreign  decree  sued  on  is  void  for  want  of  jurisdiction  of 
court  rendering  such  decree  is  not  bar  to  subsequent  suit  on  original 
cause  of  action ;  Dodge  v.  Town  of  North  Hudson,  177  Fed.  992,  holdin«: 
right  of  action  for  wrongful  death  of  nonresident  in  New  York  consti- 
tutes sufficient  assets  to  entitle  domiciliary  administrator  to  ancillary 
letters  of  administration  to  prosecute  action;  Michigan  Trust;  Co.  v. 
Ferry,  175  Fed.  672,  681,  99  C.  C.  A.  221,  holding  in  proceeding  in  rem, 
probate  court  had  jurisdiction  to  order  executor  to  pay  over  assets  to 
successor,  but  no  jurisdiction  to  decree  personal  liability  for  devastavit; 
Watkins  v.  Eaton,  173  Fed.  149,  Federal  court  has  no  jurisdiction  to 
order  funds  in  possession  of  probate  court  in  New  York  to  be  trans- 
mitted to  domiciliary  administrator  in  Michigan;  Wilson  v.  Hartford 
Fire  Ins.  Co.,  164  Fed.  822,  19  L.  B.  A.  (N.  S.)  568,  90  C.  C.  A.  593, 
holding  claim  of  insurance  company  barred  against  estate  in  hands  of 
domiciliary  executors  in  one  State,  is  not  barred  against  estate  in  hands 
of  administrators  in  another  State. 

Distinguished  in  Cutrer  v.  Tennessee,  98  Miss.  849,  853,  Ann.  Ga& 
1913B,  344,  35  L.  R.  A.  (N.  S.)  383,  54  South.  436,  437,  holding  suit  is 
maintainable  in  Mississippi  in  name  of  State  of  Tennessee  on  bond  of 
administrator,  appointed  in  Tennessee,  of  property  of  nonresident  dece- 
dent to  compel  payment  of  money  removed  to  Mississippi  and  converted. 

Right  to  revive  and  continue  suit  against  foreign  representative  of 
deceased  defendant.    Note,  15  L.  R.  A.  (N.  S.)  632. 

210  U.  8.  95-141,  52  L  Bd.  973,  28  Sup.  Ct.  664,  LA  BOUBGOGNE  (DBS- 
LIONS  y.  LA  COMPAGNIB  OBKBRALE  TBANSATLANTIQUB) . 

Supreme  Court  will  not  disturb  concurrent  findings  of  two  lower  courts 
as  to  density  of  fog  and  rate  of  speed  of  steamship  at  time  of  collision, 
because  findings  were  based  on  rule  applicable  in  TTnited  Statee  courts  and 
not  upon  that  of  courts  of  country  to  which  vessel  belonged. 

Approved  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co., 
210  U.  S.  416,  52  L.  Ed.  1127,  28  Sup.  Ct.  748,  upholding  findings  of 
both  lower  courts  that  patent  is  valid  and  infringed. 
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Bole  for  dotcrmining  idiether,  for  purposet  of  appeal,  deeroe  18  flnal, 
l8  wlietlier  decree  dl^poeee  of  wbole  coutroreriy,  aad  decree  in  proceedinf 
for  limitation  of  lialyllity  of  sbip  owner  referring  daims  to  commlflBioner 
is  interlocutory. 

Approved  in  Odell  v.  H.  Batterman  Co.,  223  Fed.  295, 138  C.  C.  A.  534, 
holding  order  in  receivership  proceedings  denying  landlord  permission  to 
sue  in  ejectment  for  possession  of  premises  on  ground  of  breach  of  cove* 
nant  and  permitting  application  in  receivership  proceedings  subject  to 
possession  of  receiver  is  final  and  appealable;  Davenport  v.  Winnisim- 
met,  162  Fed.  867,  89  C.  C.  A.  552,  holding  admiralty  court  has  power 
to  permit  plaintiff  in  State  court  to  prosecute  action  to  judgment  for 
purpose  of  liquidating  claim  to  be  presented  in  i$roceeding  for  limita- 
tion of  liability. 

In  proceeding  for  limitation  of  liability  of  owner  of  foreign  yeesel,  rlgbt 
to  exemption  abould  be  teeted  by  law  as  administered  in  courts  of  United 
States. 

Approved  in  Oceanic  Steam  Nav.  Co.  v.  Mellor  (The  Titanic),  233 
U.  S.  731,  L.  B.  A.  1916B,  637,  58  L.  Ed.  1180,  34  Sup.  Ct.  754,  holding 
owner  of  foreign  vessel  may  maintain  proceeding  in  United  States  court 
to  limit  liability  under  Rev.  Stats.,  §  4283 ;  The  Titanic,  209  Fed.  506, 
holding  British  owner  of  British  vessel,  which  vessel  was  never  within 
jurisdiction  of  United  States,  cannot  maintain  proceeding  to  limit  lia- 
bility under  Rev.  Stats.,  §  4282  et  seq. ;  Brougham  v.  Oceanic  Steam  Nav. 
Co.,  205  Fed.  860,  126  C.  C.  A.  321,  holding  disobedience  of  injunction 
order  is  contempt,  where  District  Court  had  jurisdiction  of  suit  by  for- 
eign ship  owner  to  limit  liability;  United  States  v.  Giordani,  163  Fed. 
779,  denying  motion  to  quash  indictments  for  attempting  to  ship  rifle 
cartridges  as  merchandise  in  violation  of  Rev.  Stats.,  §§4475,  4476,  as 
applied  to  shipment  on  foreign  vessel. 

Limitation  of  vessel  owner's  liability.    Note,  Ann.  Oaa.  1913D,  1225, 
1227,  1228,  1281,  1232,  1287. 

In  proceeding  for  limitation  of  liability  remedy  of  claimants  for  fail- 
ure of  petitioner  to  produce  log-books,  is  to  offer  secondary  evidenoe,  or  in 
event  of  impossibility,  to  ask  for  dismissal  of  proceeding. 

Approved  in  The  Washtenaw,  163  Fed.  374,  holding  admiralty  court 
may  require  production  of  books  in  suit  to  recover  on  contract  for  re- 
pairs and  on  account  for  extras. 

Failure  of  party  to  action  to  produce  evidence  as  raising  presump- 
tion against  him.    Note,  Ann.  Oaa.  1914A,  927. 

Mere  negligence,  pure  and  simple,  in  and  of  itself,  does  not  estabUsh 
existence  on  part  of  sblp  owner  of  pririty  and  knowledge  within  «^i*«<«g 
of  Bevlsed  Statutes,  sections  4282-4287,  providing  for  UnsLtatien  of  liability. 
Approved  in  United  States  v.  Hamburg-Amerikanische  Packetfahrt 
Actien  Gesellschaft,  212  Fed.  47,  128  C.  C.  A.  496,  holding  United  States 
is  bound  by  decree  limiting  liability  under  Rev.  Stats.^  §§4283-4285, 
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and  enjoining  action  against  ship  owner;  The  Klotawah,  210  Fed.  679, 
080,  holding  in  suit  for  limitation  of  liability,  coart  will  not  determine 
right  to  limitation  until  all  claimants  are  before  coort;  The  Titanic,  209 
Fed.  512,  holding  British  owner  of  British  vessel,  which  vessel  was  never 
within  jurisdiction  of  United  States,  cannot  maintain  proceeding  to  limit 
Habilii^  under  Rev.  Stats.,  §  4282  et  seq. ;  Boston  Marine  Ins.  Co.  v. 
Metropolitan  Redwood  Lumber  Co.,  197  Fed.  707,  708,  709,  117  C.  C.  A. 
97,  holding  fact  that  vessel  was  navigated  ai  full  speed  in  fog  at  time 
of  collision  and  that  master  had  previously  navigated  at  such  speed, 
does  not  establish  privity  of  owners  so  as  to  debar  them  from  limitation 
of  liability. 

Explained  in  The  Indrapura,  171  Fed.  938,  holding  owner  of  vessel 
which  has  deviated  from  voyage  by  his  order  is  not  relieved  from  lia- 
bility for  loss  by  iire  by  exemption  in  bill  of  lading  or  by  Rev.  Stats., 
§  4282. 

Lack  of  knowledge  or  privity  of  vessel  owner  as  condition  of  limita- 
tion of  liability  under  act  of  1884.    Note,  22  L.  &.  A.  (N.  8.)  769. 

Where  law  of  State  to  which  Teasel  belonged  giyef  xl^t  of  action  for 
wrongful  death  occurring  on  board  vessel  on  high  seas,  gacli  light  of  action 
will  be  enforced  in  admiralty  court  of  TTnited  States  as  claim  against  fund 
arising  in  proceeding  to  limit  liability. 

Approved  in  The  Horsa  (Simmons  v.  Doe),  232  Fed.  997,  holding  in 
action  for  death  on  foreign  vessel,  where  vessel  is  about  to  leave  port 
and  owners  are  unknown,  admiralty  court  has  jurisdiction  to  permit 
widow  to  file  libel  and  order  of  attachment  against  vessel,  subject  to 
amendment  by  substituting  administrator  as  libelant;  St.  Bernard  v. 
Shane,  220  Fed.  854,  135  C.  C.  A.  399,  holding  Federal  court  for  Ohio 
has  jurisdiction  in  action  for  death,  though  Illinois  statute  does  not 
liermit  action  for  death  outside  State,  and  Ohio  statute  provides  action 
for  death  in  another  State  may  be  enforced  in  Ohio  court  if  sneh  State 
gives  reciprocal  right ;  The  Starr,  209  Fed.  883,  holding  admiralty  court 
will  not  create  lien  and  entertain  suit  in  rem  against  vessel  for  death 
of  employee,  where  no  lien  is  created  by  statute;  Thompson  Towing  & 
Wrecking  Assn.  v.  McGregor,  207  Fed.  218,  124  C.  C.  A.  479,  holding 
Micliigan  statute  giving  right  of  action  for  death  is  applicable  where 
death  results  from  boiler  explosion  on  lake,  and  vessel  is  owned  and 
registered  in  Michigan;  Southern  Pac.  Co.  v.  De  Valle  Da  Costa,  190 
Fed.  692,  111  C.  C.  A.  417,  holding  Ky.  Stats,  of  1909,  §  6,  confers  right 
of  action  for  death  of  employee  resulting  from  corporation's  negligence 
in  operating  vessel  on  high  seas. 

In  determining  whether  claims  for  wronf^nl  death  are  enforceable 
againft  fund  in  proceeding  for  limitation  of  liability,  under  Revised  Stat< 
utes  of  tbe  United  States,  sections  4282-1287,  although  right  of  action  for 
death  is  given  by  law  of  country  to  which  vessel  belongs,  question  of 
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whether  vessel  was  in  fault  and  fund  UaUe  must  be  determined  by  law  of 
United  States. 

Approved  in  Boston  Marine  Ins.  Co.  v.  Metropolitan  Redwood  Lum- 
ber Co.,  197  Fed.  713,  117  C.  C.  A.  97,  holding  under  Rev.  Stats.,  §  4284, 
claimants  establishing  right  to  share  in  fund  from  sale  of  vessel  are 
entitled  to  payment  pro  rata  irrespective  of  general  right  to  priority  as 
lien  claimants. 

Jurisdiction  of,  and  law  governing,  action  for  death  on  waters. 
Note,  L.  &.  A.  1916A,  116S,  1164,  1165,  1167. 

Law  governing  limitation  of  ship  owner's  liability.    Note,  L.  B.  A. 
1916B,  645. 

210  TT.  8.  142-149,  62  L.  Ed.  094,  28  8np.  €ft.  681,  FABBELL  ▼,  LOOKHABT. 

Subsequent  locator  on  adverse  claim,  may  test  validity  of  prior  loca- 
tion of  same  mining  claims  on  ground  that  at  time  such  prior  location  was 
made  land  embraced  therein  was  covered  by  valid  and  subsisting  claim. 

Approved  in  Swanson  v.  Sears,  224  IT.  S.  182,  56  L.  Ed.  724,  32  Sup. 
Ct.  455,  holding  location  and  discoveiy  on  land  withdrawn  quoad  hoo. 
from  public  domain  by  valid  and  subsisting  mining  claim  is  void ;  Becker 
V.  Long,  196  Fed.  723,  117  C.  C.  A.  296,  location  of  mining  claim  within 
marked  boundaries  of  existing  claim  is  void;  Snowy  Peak  Min.  Co.  v. 
Tamarack  etc.  Min.  Co.,  17  Idaho,  635,  107  Pac.  61,  mere  failure  to  do 
assessment  work  for  one  year  did  not  forfeit  mining  claim,  and  resump- 
tion of  work  prior  to  inception  of  intervening  right  prevented  forfeit- 
ure; Swanson  v.  Kettler,  17  Idaho,  335,  337,  105  Pac.  1063,  1064,  where 
junior  mineral  location  is  made  upon  land  of  valid  senior  location,  loca- 
tion by  third  person  uix)n  senior  location  after  its  abandonment  is  valid 
against  junior  location  as  to  overlapping  territory ;  Street  v.  Delta  Min. 
Co.,  42  Mont.  384,  112  Pac.  705,  junior  location  of  lode  mining  claim 
within  valid  senior  location  is  void,  and  subsequent  forfeiture  of  senior 
location  does  not  inure  to  benefit  of  junior  location;  Bergquist  v.  West 
Virginia- Wyoming  Copper  Co.,  18  Wyo.  269,  106  Pac.  683,  where  origi- 
nal discoverers  and  locators  of  lode  have  sunk  shaft  on  claim,  and  know 
of  existence  of  mineral-bearing  rock  in  place  in  that  shaft,  and  at  point 
where  notice  was  posted,  such  facts  show  discovery  sufiQcient  to  support 
new  location  by  them  at  time  of  posting  of  notice. 

Distinguished  in  Mason  v.  Washington-Butte  Min.  Co.,  214  Fed.  35, 
130  C.  C.  A.  426,  patent  to  placer  claim  is  valid  agaihst  subsequent  lode 
location  where  at  "time  of  application  for  placer  patent  lodes  or  veins 
sufficient  to  justify  expenditure  were  not  known  to  exist. 

Where  several  mining  locations  cover  same  ground,  and  senior  locator 
aftef  forfeiture,  does  not  adverse,  burden  is  upon  last  locator  to  establish 
invalidity  of  immediately  prior  location. 

Approved  in  Willison  v.  Ringwood,  190  Fed.  662,  HI  C.  C.  A.  401, 
holding  in  action  of  ejectment  to  recover  mining  claim,  where  plaintiff 
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pleaded  and  proved  location,  defendant  relying  upon  subsequent  loca- 
tion and  alleging  third  location  prior  to  plaintiff's  location  has  burden 
of  proof. 

Title  to  mining  claim  by  adverse  possession.    Note,  40  L.  R.  A. 

(N.  8.)  821. 
Gain  or  loss  of  title  by  abandonment,  not  including  questions  under 
statutes  of  limitation.    Note,  136  Am.  St  Rep.  911. 

210  U.  8.  U9-156,  62  L.  Ed.  908,  28  Sup.  Ct.  684,  KBAIMSUL  Y.  OASTI^B. 

Supreme  Court  ^vUl  follow  local  court's  construction  of  statute  legiti- 
matislng  children  bom  out  of  wedlock  by  subsequent  Intermarriage  of 
parents. 

Approved  in  Drake  v.  Milton  Hospital  Assn.,  266  Mo.  9,  178  S.  W. 
464,  holding  under  statute  of  Missouri,  adulterine  bastard  was  legitima- 
tized by  recognition  of  child  as  his  own  by  man  marrying  her  mother. 

210  U.  &  165-168»  62  L.  Ed.  1002,  28  8up.  Ot.  667,  BOSTON  ft  M.  R.  R.  00. 
y.  OOKEY. 

Defendant  defeated  on  merits  after  having  assailed  Jurisdiction  of  Cir- 
cuit Oourt  because  of  defective  writ  and  defective  manner  of  service,  is  not 
bound  to  certify  sole  queetion  of  Jurisdiction  to  Supreme  Court  under  Court 
9f  Appeals  Act  of  1891,  section  6,  but  may  take  entire  case  to  Circuit  Court 
of  Appeals;  and  on  such  appeal  It  is  duty  of  court  to  decide  all  questions, 
and  its  decision  is  final  where  Jurisdiction  rests  on  diversity  of  dtisenshlp 
alone. 

Approved  in  A.  J.  Phillips  Co.  v.  Grand  Trunk  Western  Ry.  Co.,  195 
Fed.  15,  115  C.  C.  A.  94,  holding  objection  to  jurisdiction  of  Circuit 
Court  in  suit  against  carriers  on  ground  that  no  order  of  reparation 
liad  been  made  by  commission  was  not  challenge  to  jurisdiction  of  Fed- 
eral court  as  such,  and  judgment  is  reviewable  by  Circuit  Court  of  Ap- 
peals ;  Olds  V.  Herman  H.  Hettler  Lumber  Co.,  195  Fed.  11,  116  C.  C.  A. 
91,  holding  question  of  whether  giving  of  bond  by  master  of  vessel 
attached  in  suit  against  owner  amounted  to  general  appearance  is  ques- 
tion of  jurisdiction  only  and  not  reviewable  by  Circuit  Court  of  Appeals ; 
Meeker  v.  Lehigh  Valley  R.  Co.,  183  Fed.  552,  106  C.  C.  A.  94,  holding 
question  of  jurisdiction  of  Circuit  Court,*  when  not  sole  question  deter- 
mined, is  reviewable  by  Circuit  Court  of  Appeals;  Underground  Elec- 
tric Rys.  Co.  V.  Owsley,  176  Fed.  29,  99  C.  C.  A.  500,  holding  Federal 
Circuit  Court  may  appoint  receiver  of  estate  pending  probate  of  will 
in  absence  of  appointment  of  custodian  by  probate  court,  where  probate 
of  will  is  delayed  by  litigation  of  parties;  Weber  v.  Qrand  Lodge  of 
Kentucky,  171  Fed.  839,  96  C.  C.  A.  410^  denying  petition  to  rehear  and 
certify  question  upon  jurisdiction  of  oourt  below ;  Weber  Bros.  v.  Qrand 
Lodge  of  Kentucky,  171  Fed.  840,  96  C.  C.  A.  410,  denjring  writ  of  error 
from  judgment  of  Circuit  Court  of  Appeals,  where  defendant  elected  to 
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take  writ  of  error  to  that  court  matead  of  abandoning  merits  and  going 
to  Supreme  Court  on  question  of  jnrisdietion  alone. 

Wlieie  under  Bevlsed  Statutes,  sections  914,  918,  Oireidt  Court  has 
adopted  mle  of  practice  In  conformity  with  State  practice^  it  is  not  bound 
to  alter  mle  so  as  to  conform  to  subsequent  alterationa  in  State  practice. 

Approved  in  Kinney  v.  Plymouth  Rock  Squab  Co.,  214  Fed.  768,  131 
C.  C.  A.  178,  under  Circuit  Court  Rule  2,  requiring  entry  of  actions  by 
writ  within  first  two  days  of  return  term,  one  who  obtained  attachment 
on  October  14th,  returnable  December  6th,  while  court  had  two  terms 
commencing  on  last  Tuesday  of  February  and  third  Tuesday  of  October, 
cannot,  as  matter  of  right,  have  writ  entered  while  October  term  is  in 
session ;  In  re  Kinney,  202  Fed.  140,  120  C.  C.  A,  315,  holding  form  of 
original  writ  in  Federal  court  in  Massachusetts,  as  fixed  by  act  of  1789, 
has  not  been  changed,  although  State  statute  has  changed  form  of  writs 
in  State  practice;  Kinney  v.  United  States  Fidelity  etc.  Co.,  182  Fed. 
1007,  and  United  States  v.  United  States  Fidelity  etc.  Co.,  186  Fed.  479, 
108  C.  C.  A.  456,  both  holding  provision  of  Rev.  Stats.,  §  914,  requiring 
Circuit  Courts  to  conform  to  State  practice,  does  not  require  conformity 
with  reference  to  return  day  of  summons. 

Under  Vermont  Statutes,  sections  1109,  3948,  3949,  service  of  process 
on  division  snpexintendent  in  charge  of  property  attacbed  belonging  to  rall^ 
road,  is  snfDlcient. 

Approved  in  Qeo.  Wm.  Bentley  Co.  v.  Chivers  &  Sons,  215  Fed.  962, 
holding  in  suit  to  restrain  cancellation  of  exclusive  contract  to  sell  goods 
of  English  corporation  in  United  States,  service  upon  "entomologist" 
sent  to  cancel  contract  was  sufficient. 

Distinguished  in  Smith  v.  Reed,  210  Fed.  972,  holding  jurisdiction 
cannot  be  acquired  by  Federal  court  over  nonresident  defendant  by  at- 
tachment of  his  property  within  division  and  district,  and  publication 
of  summons  in  accordance  with  State  law. 

210  U.  8.  108-177,  52  Ii.  Ed.  1007,  28  flap.  Ct.  661,  SiANDSBSON  T.  XmiTED 
STATES. 

Not  cited. 

210  U.  &  177-186,  52  L.  Ed.  1012,  28  Sup.  Ct.  647,  COUBVEIiAKB,  O.  0.  * 
ST.  Ii.  B.  B.  CO.  V.  POBTEB. 

Indiana  Street  Assessment  Act,  known  as  Barrett  law,  providing  for  as- 
sessment of  lands  lying  directly  back  of  property  abutting  on  street  im- 
provement, affords  due  process  of  law. 

Approved  in  DriscoU  v.  Inhabitants  of  Northbridge,  210  Mass.  154, 
96  N.  E.  60,  upholding  assessment  levied  by  sewer  commission  of  town 
for  benefits  from  sewer  constructed  under  Rev.  Laws^  c.  49* 
ZIX— 81 
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Validity  of  statute  providing  for  recoyeiy  of  attorney's  fees  in 
action  for  collection  of  special  assessment.  Note,  Ann.  Gas. 
1912A,  698. 

210  U.  a  187-206,  52  L.  Ed.  1016,  28  Sup.  Ot.  660,  MOBILE^  J.  Ifc  BL  O.  B.  B. 
CO.  Y.  MI88ISSIPFI. 

Creation  of  l)oard  of  railroad  conunissioners,  extent  of  its  powers, 
whether  parallel  and  competing  railroads  may  consolidate  are  within  power 
of  State  to  regulate  by  statutes  and  interpretation  of  such  statutes  is  within 
exclusiTe  Jurisdiction  of  State  courts,  in  absence  of  impairment  of  contract 
rights. 

Approved  in  Louisville  etc.  R.  Co.  v.  Railroad  Commission  of  Ala- 
bama, 191  Fed.  765,  holding  order  of  commission  requiring  interstate 
railroad  to  stop  trains  at  so-called  union  station  built  by  independent 
local  corporation  is  void;  Bacon  v.  Boston  etc.  R.  R.  Co.,  83  Vt.  455,  76 
Atl.  143,  holding  order  of  Public  Service  Commission  requiring  railway 
to  remove  four  tracks  between  main  street  and  station  is  not  taking  of 
private  property  without  compensation. 

Decree  of  State  court  requiring  railroad  transacting  interstate  busi- 
ness to  construct  lines  in  accordance  with  provisions  of  its  charter  and 
directions  of  railroad  commission  is  not  interference  with  interstate  com- 
merce because  it  entails  expense  or  exercise  of  power  of  eminent  domain. 

Approved  in  Cooper  v.  Mobile  etc.  R.  Co.,  94  Miss.  423,  48  South.  833, 
holding  railroad  restrained  from  abandoning  old  location  after  construc- 
tion of  new  line  and  depot  thereon  cannot  be  restrained  from  removing 
new  depot  to  old  location. 

State  regulation  of  railroads  as  interference  with  interstate  com- 
merce.   Note,  18  Ann.  Gas.  147. 

210  U.  a  206-217,  62  Ii.  Ed.  1025,  28  Sup.  Ct.  634,  OIiD  DOMINION  COP- 
PEB  IdlN.  9t  S.  CO.  y.  LEWISOHN. 

Corporation  remains  unchanged  in  its  identity  by  change  of  members 
or  by  increase  of  capital  stock. 

Approved  in  Maryland  v.  General  Stevedoring  Co.,  213  Fed.  76,  hold- 
ing company  which  organized  stevedoring  company  to  take  orcr  that 
branch  of  business  liable  for  death  from  explosion  on  ship  resulting  from 
negligence  of  employee  of  stevedoring  company. 

Fraud  in  sale  to  corporation  by  inromoters,  where  corporation  assented 
to  transaction  with  full  knowledge  of  facts,  and  promoters  were  on  both 
sides  of  bargain,  does  not,  in  absence  of  innocent  subscribers^  constitute 
basis  of  suit  by  corporation  against  promoter  to  rescind  sale  or  to  recover 
damages. 

Approved  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Lewisohn,  195  Fed. 
639,  640,  641,  642,  following  rule;  In  re  Charles  Town  Light  &  Power 
Co.,  199  Fed.  849,  stockholders  who  are  members  of  corporation  at  time 
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of  transfer  of  property  to  it  in  return  for  stock  at  overvaluation  are 
thereafter  estopped  from  impeaching  transfer,  and  deposit  by  principal 
stockholder  to  secure  bank  for  advances  made  to  improve  corporation's 
property  is  not  fraud  as  against  subsequent  creditors;  Alabama  Consol. 
Coal  etc.  Co.  v.  Baltimore  Trust  Co.,  197  Fed.  357,  eoi*poration  is  es- 
topped to  deny  validity  of  bonds  where  it  converted  preferred  stock 
into  bonds  without  filing  certificate  as  required  by  P.  L.  (N.  J.)  1902, 
p.  217,  and  bonds  were  treated  by  corporation  as  valid  for  more  than 
seven  years;  Hughes  v.  Cad^na  De  Cobre  Mining  Co.,  13  Ariz.  62,  64, 
65,  108  Pac.  235,  236,  holding  corporation  is  entitled  to  cancellation  of 
stock  secretly  issued  to  promoters  without  consideration,  where  stock 
was  issued  without  assent  of  all  existing  stockholders;  Lilylands  Canal 
etc.  Co.  V.  Wood,  56  Colo.  138,  140, 136  Pac.  1029,  1030,  holding  in  equi- 
table action  by  stockholders,  corporation  cannot  assert  contract  under 
which  corporate  stock  was  originally  issued  is  void  under  Const.,  art. 
XV,  §  9,  prohibiting  issuance  of  stock  except  for  services  or  ni^ney 
actually  received;  Ringolsky  v.  Maud  L.  Mining  Co.,  262  Mo.  254,  171 
S.  W.  60,  denying  recovery  of  secret  profits  alleged  to  have  been  made 
in  connection  with  sale  of  mining  property  to  corporation;  Brooker  v. 
William  H.  Thompson  Trust  Co.,  254  Mo.  155,  157,  162  S.  W.  194,  195, 
denying  recovery  by  stockholder  for  benefit  of  corporation  of  secret 
profits  made  by  promoter  in  sale  to  corporation  of  property  on  which  he 
held  options,  where  stock  was  issued  to  promoter  as  bonus  with  knowl- 
.  edge  of  all  stockholders ;  Richard  Hanlon  Millinery  Co.  v.  Mississippi 
Valley  Trust  Co.,  251  Mo.  590,  158  S.  W.  368,  denying  recovery  by  pur- 
chaser of  all  stock  of  bankrupt  corporation  of  secret  profits  made  by 
promoter,  wlicre  such  purchaser  had  been  director  and  knew  or  could 
have  known  of  payment  of  bonus  or  rebate;  Gold  Ridge  Mining  etc. 
Co.  V.  Rice,  77  Wash.  387,  137  Pac.  1002,  holding  transaction  in  which 
stock  of  corporation  was  issued  in  return  for  assignment  of  bond  for 
title  to  mining  claims  is  valid;  Hofi^an  Motor  Truck  Co.  v.  Erickson, 
124  Mirni.  283,  144  N.  W.  953,  and  Inland  Nui-sery  etc.  Co.  v.  Rice,  57 
Wash.  70,  106  Pac.  500,  both  denying  cancellation  of  stock  issued  to 
officers  of  corporation  in  exchange  for  their  property  at  price  agreed 
upon  between  themselves  because  property  was  of  less  value  than  stock ; 
dissenting  opinion  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203 
Mass.  231,  40  L.  R.  A.  (N.  S.)  814,  89  N.  E.  224,  majority  allowing  re- 
covery by  corporation  for  secret  profits  of  promoters  from  sale  of  their 
own  projicrty  to  corporation,  where  promoters,  at  time  of  tt*ansaction, 
did  not  represent  all  shares  of  capital  stock  contemplated  as  part  of 
promotion  scheme,  and  there  was  no  ratification  by  stockholders. 

Distinguished  in  Davis  v.  Las  Ovas  Co.,  227  U.  S.  86,  57  L.  Ed.  480, 
33  Sup.  Ct.  197  (affirming  35  App.  D.  C.  380),  holding  corporation  may 
recover  secret  profits  made  by  promoters  without  knowledge  of  their 
associates  in  purchase  of  tract  of  land  for  proposed  corporation ;  Ameri- 
can Shipbuilding  Co.  v.  Commonwealth  S.  S.  Co.,  215  Fed.  299,  131 
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C.  C.  A.  696  (affirming  197  Fed.  806,  808,  809,  810,  811),  holding  eorpo- 
ration  may  maintain  suit  to  rescind  sale  of  vessel  to  it  for  frand  of 
promoters  in  receiving  secret  profits  from  shipbuilding  cotnpany;  Cali- 
fornia-Calaveras  Min.  Co.  V.  Walls,  170  Cal.  292,  149  Pac.  598,  holding 
concealment  of  value  of  property  by  promoters  of  corporation  formed  to 
purchase  property  is  fraud  upon  corporation;  Ellis  v.  Penn  Beef  Co.,  9 
Del.  Ch.  219,  80  Atl.  668,  stockholder  may  sue  for  cancellation  of  ultra 
vires  issue  of  stock  by  corporation,  even  though  he  had  knowledge  of 
such  fact  when  he  acquired  his  interest;  Mason  v.  Carrothers,  105  Me. 
405,  406,  74  Atl.  1035,  1036,  1037,  and  Arnold  v.  Searing,  78  N.  J.  Eq. 
161,  78  Atl.  768,  both  holding  stockholders  of  corporation  may  sue  pro- 
moters of  corporation  to  recover  secret  profits;  Old  Dominion  Copper 
Min.  etc.  Co.  v.  Bigelow,  203  Mass.  176, 178,  180, 181,  187, 196,  198,  399, 
203,  40  L.  R.  A.  (N.  S.)  814,  89  N.  E.  201,  202,  203,  206,  209,  210,  212, 
allowing  recovery  by  corporation  for  secret  profits  of  promoters  from 
sale  of  their  own  property  to  corporation,  where  promoters,  at  time  of 
transaction,  did  not  represent  all  shares  of  capital  stock  contemplated 
as  part  of  promotion  scheme  and  there  was  not  ratification  by  stock- 
holders ;  Mangold  v.  Adrian  Irr.  Co.,  60  Wash.  289,  111  Pac.  174,  deny- 
ing recovery  of  damages  by  promoter  of  irrigation  company  on  ground 
of  fraud,  because  corporation  on  forfeiture  of  its  contract  bought  land 
directly  at  about  same  price  and  promoter  failed  to  make  profits  by  sale. 
Relation  of  promoter  to  corporation  and  stockholders.  Note,  17 
Ann.  Gas.  270. 

Duty  and  liability  of  promoters  to  corporation  and  its  members. 
Note,  18  L.  R.  A.  (N.  S.)  1116. 

Miscellaneous.  Cited  in  Bigelow  v.  Old  Dominion  Copi)6r  Min.  etc. 
Co.,  225  U.  S.  126,  Ann.  Oas.  1913E,  875,  66  L.  Ed.  1020,  32  Sup.  Ct. 
641,  and  Old  Dominion  Copper  Min.  etc.  Co.  v.  Lewisohn,  202  Fed.  179, 
120  C.  C.  A.  392,  both  other  phases  of  same  litigation;  Pennsylvania 
Steel  Co.  V.  New  York  City  Ry.  Co.,  180  Fed.  515,  incidentaUy. 

210  U.  S.  217-230,  52  L.  £d.  1031,  28  Sup.  Ot.  638,  GAI.VBSTOK,  H.  «t  & 
A.  B.  R.  00.  V.  TEXAS. 

State  cannot  impose  tax  levied  by  Texas  act  of  1906,  upon  railroads 
whose  lines  lie  wholly  within  State,  e<iaal  to  one  per  cent  of  gross  receipts, 
where  part  of  gross  receipts  is  derived  ticm  carriage  of  passengers  and 
f  reigbt  in  interstate  commerce. 

Approved  in  Meyer  v.  Wells  Fargo  &  Co.,  223  U.  S.  300,  301,  56 
L.  Ed.  447,  32  Sup.  Ct.  218,  holding  void  Oklahoma  statute  of  1910 
imposing  gross  revenue  tax  on  corporations,  as  applied  to  tax  on  gross 
receipts  of  express  company  including  receipts  from  interstate  com- 
merce; Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  24,  54  L.  Ed.  365, 
30  Sup.  Ct.  190,  Kansas  statute  of  1898  imposing  tax  on  tel^raph  com- 
pany of  given  per  cent  of  capital  within  and  without  State  is  void; 
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Fargo  V.  Powers,  220  Fed.  710,  upholding  Michigan  statute  authorizing 
assessment  of  property  of  express  company  upon  mileage  basis;  Pull- 
man v^^Ldnke,  203  Fed.  1021,  holding  sleeping-car  engaged  in  interstate 
commerce  not  subject  to  attachment  under  State  writ;  Haskell  y.  Cow- 
ham,  187  Fed.  409,  109  C.  C.  A.  235,  holding' void  Oklahoma  Laws  of 
1907,  c.  67,  prohibiting  crossing  of  highways  beneath  their  surface  by 
pipe-lines  used  to  transport  natural  gas  to  points  outside  State;  Pull- 
man v.  Trapp,  186  Fed.  127,  108  C.  C.  A.  238,  upholding  assessment  on 
sleeping-car  company  operating  cars  in  State ;  Shepard  v.  Northern  Pac. 
Ry.  Co.,  184  Fed.  773,  774,  holding  void  acts  of  1907  reducing  intrastate 
passenger  and  freight  rates,  as  necessarily  burdening  interstate  com- 
merce; H.  K.  Mulford  Co.  v.  Curry,  163  Cal.  285,  286,  125  Pac.  239,  240, 
holding  void  Civil  Code,  §  409,  and  Pol.  Code,  §  416,  subd.  4,  imposing 
license  tax  upon  foreign  corporation  measured  by  capital  stock;  De 
Rochemont  v.  New  York  Cent.  etc.  B.  Co.,  75  N.  H.  160,  189  Am.  St. 
Bep.  67S,  29  L.  B.  A.  (K.  S.)  529,  71  Atl.  869,  holding  attachment  within 
State  of  freight-car  owned  by  foreign  railroad  and  sent  into  State  in 
interstate  commerce,  but  not  in  actual  use  at  time  of  attachment,  is 
not  interference  with  interstate  commerce;  Adams  Fish  Market  v.  Ster« 
rett,  106  Tex.  564,  172  S.  W.  1110,  holding  license  to  engage  in  fish  and 
oyster  business  is  properly  refused  where  applicant  tenders  tax  upon 
quantity  of  fish  and  oysters,  not  including  amount  purchased  without 
State  and  sold  within  State;  State  v.  Northern  Express  Co.,  76  Wash. 
641,  645,  647,  648,  136  Pac.  1162,  1163,  n64,  1165,  holding  Laws  1907, 
c.  54,  §  7,  imposing  excise  tax  of  specified  per  cent  of  gross  receipts 
upon  express  company  for  business  done  within  State  is  void  under  com- 
merce clause  of  Federal  Constitution;  dissenting  opinion  in  State  v. 
Northern  Express  Co.,  80  Wash.  328,  330,  141  Pac.  764,  765,  majority 
holding  Laws  of  1907,  c.  54,  imposing  privilege  tax  on  express  companies 
based  on  gross  receipts,  is  valid  as  tax  upon  local  and  not  upon  inter- 
state business. 

Explained  in  Albert  Pick  &  Co.  v.  Jordan,  169  Cal.  14,  Ann.  Oag. 
19160,  1237,  145  Pac.  511,  upholding  license  tax  measured  by  capital 
stock  imposed  upon  foreign  corporation  for  privilege  of  doing  business 
within  State. 

Distinguished  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  231, 
232,  233,  234,  60  L.  Ed.  619,  620,  36  Sup.  Ct.  262,  upholding  Kan.  Laws 
1913,  c.  135,  imposing  tax  on  corporation  for  privilege  of  transacting 
business  in  State,  which  tax  is  measured  by  amount  of  paid-up  capital 
stock,  as  applied  to  domestic  corporation;  St.  Louis  Southwestern  Ry. 
Co.  V.  Arkansas,  235  U.  S.  364,  69  L.  Ed.  272,  35  Sup.  Ct.  99,  upholding 
Arkansas  statute  of  1911,  taxing  privilege  of  exercising  franchise  in 
State,  measured  by  value  of  intrastate  property;  Singer  Sewing  Maeh. 
Co.  V.  Brickell,  233  U.  S.  314,  58  L.  Ed.  979,  34  Sup.  Ct.  493,  upholding 
Alabama  statute  imposing  license  tax  on  business  of  selling  or  renting 
sewing-machines  by  delivery  from  wagons  as  applied  to  intrastate  busi- 


210  U.  S.  217^230       NOTES  ON  U.  S.  REPORTS.  1286 

ness  of  foreign  corporation;  Ohio  River  etc.  Ry.  Co.  v.  Dittey  (Ohio 
Tax  Cases),  232  U.  S.  692,  693,  58  L.  Ed.  745,  746,  34  Sup.  Ct.  372,  up- 
holding Ohio  statute  of  1911  imposing  excise  tax  of  four  x)er  Qpnt  on 
gross  intrastate  earnings  of  railroads ;  Baltic  Min.  Co.  v.  Massachusetts, 
231  U.  S.  82,  58  L.  Ed.  133,  34  Sup.  Ct.  16,  upholding  Mass.  Stats.  1900, 
c.  490,  imposing  excise  tax  on  certain  classes  of  foreign  corporations 
measured  by  autliorized  capital,  but  limited  to  specific  sum;  Simpson  v. 
Shepard,  230  U.  S.  400,  Ann.  Oas.  1916A,  18,  48  L.  B.  A.  (K.  S.)  1151, 
57  L.  Ed.  1542,  33  Sup.  Ct.  729,  holding  State  may,  in  absence  of  con- 
gressional action,  regulate  intrastate  rates  of  interstate  carrier^  although 
relations  between  interstate  and  intrastate  rates  are  thereby  disturbed; 
United  States  Express  Co.  v.  Minnesota,  223  U.  S.  343,  344,  346,  347,  56 
L.  Ed.  464,  465,  466,  32  Sup.  Ct.  211,  upholding  Minn.  Rev.  Laws  1905, 
c.  11,  imposing  tax  of  six  per  cent  on  gross  receipts  within  State  of 
express  companies  engaged  in  interstate  commerce,  where  tax  is  in  lieu 
of  all  other  taxes;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  162,  166,  Ann. 
Cas.  1912B,  1312,  55  L.  Ed.  418,  419,  31  Sup.  Ct.  342,  upholding  Corpo- 
ration Tax  Act  of  Congress  of  1909,  imposing  excise  tax  on  corpora- 
tions, joint  stock  companies,  and  associations  organized  for  profit,  which 
tax  is  measured  by  net  income,  although  part  of  income  is  from  non- 
taxable property;  Kansas  City  etc.  R.  Co.  v.  Stiles,  182  Ala.  144,  145, 
62  South.  736,  upholding  Revenue  Act  1911,  §  12,  imposing  tax  upon 
paid-up  capital  stock  of  all  corporations  organized  under  State  laws; 
State  V.  llHnois  Cent.  R.  Co.,  246  lU.  220,  92  N.  E.  829,  holding  Illinois 
Central  Charter,  §  22,  imposing  tax  of  seven  per  cent  on  gross  receipts  in 
lieu  of  other  taxes  includes  receipts  from  charter  lines  engaged  in  in- 
terstate commerce;  Hunter  v.  Wells  Fargo  Express  Co.,  134  La.  362, 
363,  64  South.  140,  141,  upholding  tax  on  intrastate  business  of  foreign 
corporation  engaged  in  interstate  business;  State  v.  United  States  Ex- 
press Co.,  .114  Minn.  364,  37  L.  R.  A.  (N.  S.)  1127.  131  N.  W.  492,  up- 
holding gross  earnings  tax  provided  by  Rev.  Laws,  §§  1013-1019,  upon 
property  within  State  of  express  companies  engaged  in  interstate  com- 
merce; Phillipsburg  Horse  Car  R.  Co.  v.  State  Board  of  Assessors,  82 
N.  J.  L.  68,  69,  81  Atl.  1126,  upholding  annual  franchise  tax  imposed 
by  Laws  of  1906  upon  gross  receipts  of  street  railway  levied  in  pro- 
portion mileage  in  State  bears  to  total  mileage;  Atlas  Powder  Co.  v. 
Goodloe,  131  Tenn.  606,  176  S.  W.  661,  upholding  Acts  1909,  c.  604,  im- 
posin.GT  tax  measured  by  capital  stock  on  foreign  corporation  engaged 
in  selling  powder  within  State ;  State  v.  Northern  Express  Co.,  80  Wash. 
319,  320,  322,  141  Pac.  761,  762,  upholding  Laws  of  1907  imposing  excise 
tax  upon  express  companies  of  five  per  cent  of  gross  receipts  from  in- 
trastate business. 

Neither  State  courts  nor  legislatures,  by  giving  tax  particular  name  or 
by  use  of  some  form  of  worda,  can  take  away  duty  of  Federal  Supreme 
Court  to  consider  its  nature  and  effect;  and  If  it  bears  upon  commerce 
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among  States  so  directly  as  to  amoimt  to  regnlatloii  in  lelatiT^  Inunediate 
way,  it  will  not  be  saved  by  name  of  fonn. 

Approved  in  Choctaw  etc.  R.  R.  Co.  v.  Harrison,  235  U.  S.  298,  59 
L.  Ed.  237,  35  Sup.  Ct.  27  (i-eversing  43  Okl.  520,  141  Pac.  798),  hold- 
ing gross  revenue  tax  imposed  by  Oklahoma  statute  of  1908  upon  per- 
sons or  corporations  mining  coal  is  privilege  tax,  and  lessees  of  Indian 
lands  carrying  out  obligation  of  government  under  Choctaw  and  Chicka- 
saw Agreement  of  1897  are  not  subject  thereto;  Western  Union  Tel. 
Co.  v.  Kansas,  216  U.  S.  24,  54  L.  Ed.  366,  30  Sup.  Ct.  190,  Kansas 
statute  of  1898  imposing  tax  on  telegraph  company  of  given  per  cent 
of  capital  within  and  without  State  is  void;  St.  Louis  Southwestern  Ry. 
Co.  V.  State,  106  Ark.  328,  152  S.  W.  112,  upholding  Act  1911,  p.  67, 
imposing  franchise  tax  on  corporation  measured  by  capital  stock  repre- 
sented in  property  and  business  within  State;  Pacific  Gas  &  Electric 
Co.  V.  Roberts,  168  Cal.  424,  143  Pac.  701,  holding  under  provision  of 
Constitution,  art.  XIII,  §  14,  imposing  gross  earning  tax  on  gas  and 
electric  company  in  lieu  of  all  other  taxes,  such  company  is  exempted 
from  liability  for  license  fees  under  act  of  1913  for  motor  vehicles  used 
exclusively  in  its  business;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  218, 
92  N.  E.  829,  holding  Illinois  Central  Railroad  Charter,  §  22,  imposing 
tax  of  seven  per^cent  on  gross  receipts  in  lien  of  other  taxes  includes 
receipts  from  charter  lines  engaged  in  interstate  commerce. 

Distinguished  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235 
IT.  S.  363,  59  L.  Ed.  271,  35  Sup.  Ct.  99,  upholding  Arkansas  statute 
of  1911  taxing  privilege  of  exercising  franchise  in  State,  measured  by 
value  of  intrastate  property;  McAlester-Edwards  Coal  Co.  v.  Trapp,  43 
Okl.  520, 141  Pac.  798  (reversed  by  235  U.  S.  298),  holding  gross  revenue 
tax  imposed  upon  persons  or  corporations  engaged  in  mining  coal  is 
property  tax,  and  is  not  void  as  burden  upon  Federal  government  in  its 
relations  with  Indians. 

State  in  taxing  property  most  be  allowed  to  tax  it  at  its  actual  value 
as  going  concern;  yet  it  cannot  tax  interstate  buainess;  but  sucli  distinc- 
tion is  not  without  sense,  as  legislature  when  trying  simply  to  value  prop- 
erty is  less  likely  to  attempt  or  to  effect  injurious  legislation  than  when  it 
is  aiming  directly  at  receipts  from  interstate  commerce. 

Approved  in  De  Rochemont  v.  New  York  Cent.  etc.  R.  Co.,  75  N.  H. 
163,  139  Am.  St.  Rep.  673,  29  L.  B.  A.  (N.  S.)  529,  71  Atl.  870,  holding 
freight-cars  of  interstate  railroad  may  be  attached  under  State  laws 
when  cars  are  not  in  actual  use;  Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver, 
29  Okl.  446,  38  L.  R.  A.  (N.  S.)  1209,  118  Pac.  360,  corporation  commis- 
sion in  ascertaining  value  of  plant  of  telephone  company  for  purpose 
of  establishing  rates,  should  allow  reasonable  amount  for  its  earning 
capacity  as  going  concern. 

Distinguished  in  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212 
Mass.  45,  Ann.  Oaa.  19180,  805,  98  N.  E.  1061,  upholding  Statute  of 
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1909,  c.  490,  pt.  3,  §  56,  requiring  foreign  corporation  to  pay  excise  tax 
measured  by  capital  stock. 

210  XT.  8.  230-246^  52  !■.  Ed.  1039,  28  Sop.  Ot  641,  FAXJNTI.EBOT  ▼.  LXXM. 

Whether  given  statute  is  intended  simply  to  establish  rule  of  suhetan- 
tlTe  law,  and  thus  to  define  duty  of  courts  or  is  meant  to  Ifinit  its  poweis 
is  question  of  construction  and  common  sense,  and  words  of  Biississippi 
statute  of  frauds,  "An  action  shall  not  be  brought  whereby  to  charge  a 
defendant^"  Code  of  1892,  section  4225,  go  to  Jurisdiction  of  court. 

Approved  in  Lamar  v.  United  States,  240  U.  S.  64,  60  L.  Ed.  528,  36 
Sup.  Ct.  256,  dismissing  writ  of  error  to  review  judgment  of  conviction 
on  ground  that  court  had  no  jurisdiction  because  indictment  did  not 
charge  crime  against  United  States  and  that  decision  that  congressman 
was  officer  involved  interpretation  of  Constitution;  The  Fair  v.  Kohler 
Die  etc.  Co.,  228  U.  S.  26,  57  L.  Ed.  717,  33  Sup.  Ct.  410,  holding  juris- 
diction of  Federal  court  in  patent  infringement  suit  cannot  be  defeated 
by  matter  set  up  in  defense ;  Burnet  v.  Desmomes  y  Alvarez,  226  U.  S. 
147,  57  L.  Ed.  160,  33  Sup.  Ct.  63,  holding  provision  of  Porto  Rico 
Civil  Code  of  1889,  art.  137,  and  Act  of  1902,  §  199,  requiring  actions 
to  claim  filiation  to  be  commenced  within  prescribed  period,  does  not 
deprive  court  of  jurisdiction  of  case  not  brought  within  such  period; 
Lehigh  Valley  R.  R.  Co.  v.  Cornell  Steamboat  Co.,  218  U.  S.  270,  54 
L,  Ed.  1039,  31  Sup.  Ct.  17,  admiralty  jurisdiction  belongs  to  United 
States  courts  as  such,  and  denial  of  jurisdiction  gives  Supreme  Court 
jurisdiction  of  appeal;  Interstate  Commerce  Commission  v.  Northern 
Pacific  Ry.  Co.,  216  U.  S.  544,  54  L.  Ed.  609,  30  Snp.  Ct.  415,  holding 
Northern  Pacific  route  from  points  named  to  points  between  Portland 
and  Seattle  is  reasonable,  and  fact  that  Union  Pacific  or  southern  route 
has  advantages  does  not  authorize  commission  to  establish  latter  as 
through  route;  McKinney  v.  Landon,  209  Fed.  304,  126  C.  C.  A.  226, 
liolding  State  District  Court  has  jurisdiction,  under  Kansas  Act  of  1909, 
of  suit  by  attorney  general  to  appoint  receiver  for  foreign  corporation 
charged  with  unlawful  absorption  of  domestic  corporations;  Briscoe  v. 
Macfarland,  32  App.  D.  C.  174,  holding  under  act  of  Congress  of  1899, 
authorizing  assessment  for  extension  of  a  venue  in  District,  order  of 
confirmation  of  special  assessment  by  jury  of  seven  over  objection  of 
property  owner,  instead  of  reordering  assessment  by  jury  of  twelve  a^ 
required  by  law,  is  not  void  but  voidable,  and  appeal  having  been  aban- 
doned, is  conclusive  on  property  owner. 

Judgment  is  conclusive  as  to  all  the  media  condudendi,  and  it  cannot 
be  impeached  either  in  or  out  of  State  by  showing  that  it  was  bMOd  upon 
mistake  of  law. 

Approved  in  Briscoe  v.  Rudolph,  221  U.  S.  554,  56  L.  Ed.  851,  31  Sup. 
Ct.  679j  judgment  in  special  proceeding  to  assess  benefits  for  street  open- 
ing cannot  be  collaterally  attacked  in  snit  to  enjoin  sale  under  such 
judgment^  where  court  had  jurisdiction  of  parties  and  subject  matter; 
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United  States  ▼.  Morse,  218  U.  S.  509,  21  Ann.  Oas.  782,  54  L.  Ed.  1129, 
31  Sup.  Ct.  37,  holding  decree  of  sale  of  infant's  property  for  reinvest- 
ment, order  apix)inting  trustee  to  make  sale  and  validity  of  bond,  are 
not  nullities  subject  to  collateral  attack  by  person  voluntarily  becoming 
surety  on  bond ;  American  Express  Co.  v.  MuUins,  212  U.  6.  314, 16  Ann. 
Cas.  536,  53  L.  Ed.  527,  29  Sup.  Ct.  381,  carrier  notifying  owner  of 
seizure  of  goods  under  judicial  process  may,  in  absence  of  fraud  or 
connivance,  plead  judgment  against  it  in  action  brought  by  owner. 

Judgment  of  Missouri  court  on  award  of  arbitration  in  Mississippi  ia 
concluslYe;  and  under  full  faith  and  credit  clause  must  be  given  ^ect  in 
latter  State,  although  award  could  not  have  been  enforced  in  its  courts. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Whitley,  237  U.  S.  496,  L.  R.  A. 
1915F,  736,  59  L.  Ed.  1068,  35  Sup.  Ct.  655,  holding  mother  of  deceased 
employee  was  not  represented  by  administratrix  in  suit  brought  by 
latter,  and  Washington  court  was  without  jurisdiction  as  to  mother, 
and  Idaho  court  is  not  bound  to  treat  judgment  as  bar  to  recovery  by 
mother;  New  York  Life  Ins.  Co.  v.  Head,  234  U".  S.  161,  58  L.  Ed.  1264, 
34  Sup.  Ct.  879,  holding  Missouri  statute  regulating  loans  on  life  poli- 
cies does  not  affect  contract  made  in  New  York  between  citizen  of  New 
York  and  citizen  of  Mexico,  which  modifies  original  contract  made  in 
Missouri ;  Fall  v.  Eastin,  215  U.  S.  10,  15,  17  Ann.  Cas.  868,  28  L.  R.  A. 
(N.  S.)  924,  54  L.  Ed.  70,  72,  30  Sup.  Ct.  3,  holding  courts  of  State 
in  which  land  is  situated  do  not  deny  full  faith  and  credit  to  decree  of 
court  of  another  State,  or  to  master's  deed,  by  holding  that  it  does  not 
transfer  property;  Carpenter  v.  Beal-McDonnell  &  Co.,  222  Fed.  458, 
459,  holding  Penal  Laws  of  New  York  (Consol.  Laws,  c.  40),  §  933,  de- 
clai-ing  judgment  based  on  gambling  transaction  void,  does  not  apply  to 
dealings  in  futures  and  judgment  of  New  York  court  obtained  in  suit 
in  rem  by  default  on  substituted  service  is  not  subject  to  collateral 
attack ;  Gibbs  v.  Alger,  Smith  &  Co.,  201  Fed.  53,  119  C.  C.  A.  379,  hold- 
ing judgment  of  Minnesota  court  of  superior  general  jurisdiction  deter- 
mining adverse  claims  to  real  estate  under  Qen.  Stats.  Minn.  1894, 
§  5817,  affirmed  by  State  Supreme  Court,  is  final,  even  if  construction 
of  complaint  was  erroneous,  and  bars  action  to  determine  rights  of  prop- 
erty; Armstrong  v.  Minkus,  93  Miss.  626,  47  South.  467,  holding  Mis- 
sissippi court  cannot  deny  full  faith  and  credit  to  judgment  of  court 
of  another  State  for  money  lost  in  "futures"  because  transaction  in 
"futures"  is  made  misdemeanor  by  Mississippi  law;  Mottu  v.  Davis,  151 
N.  C.  241,  242,  244,  245,  65  S.  E.  971,  972,  holding  Virginia  judgment 
against  which  courts  of  that  State  would  not  relieve  as  based  upon  gam- 
bling transaction,  must  be  given  same  effect  in  North  Carolina;  Missouri 
etc.  Ry.  Co.  v.  Swartz,  53  Tex.  Civ.  392,  115  S.  W.  276,  holding  judg^ 
ment  in  garnishment  proceeding  in  State  in  which  garnishee  is  found 
and  personally  served  with  process  is  binding  upon  nonresident  defend- 
ant cited  by  publication,  or  having  only  constructive  notice  of  original 
suit ;  Roller  v.  Murray,  71  W.  Va.  168,  Ann,  Oa«.  1914B,  1139,  L.  R.  A. 
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1915F,  984,  76  S.  E.  175,  holding  decree  declaring  contract  void  as 
champertous  is  bar  to  action  on  contract  in  another  State. 

Distinguished  in  Irose  v.  Balla,  181  Ind.  497,  104  N.  E.  854,  holding 
in  action  on  judgment  of  Illinois  court  on  promissory  note  payable  in 
Indiana,  power  of  attorney  in  note  to  confess  judgment,  is  void. 

Effect  in  other  State  of  judgment  based  on  local  or  peculiar  law 
affecting  merits  of  cause  of  action  or  defense.  Note,  L.  B.  A. 
1915F,  985,  986. 

210  IT.  8.  246-265,  52  L.  Ed.  1046,  28  Sup.  Ct.  621,  IN  BE  WOOD. 

Legal  proceedings  must  be  appropriate  to  case  and  just  to  party 
affected;  and  must  give  bim  notice  of  charge  or  claim  against  bim;  and 
opportunity  to  be  heard  respecting  Justice  of  order  or  judgment  sought. 

Approved  in  Whitfield  v.  Ranges,  222  Fed.  749,  138  C.  C.  A.  199, 
where  alien  is  deported  after  unfair  hearing,  court  should  try  de  novo 
charges  against  him ;  In  re  Frank,  182  Fed.  798,  105  C.  C.  A.  226,  order 
requiring  bankrupt  to  turn  over  property  to  trustee  without  notice  to 
him  or  opportunity  to  cross-examine  witnesses  is  void;  Michigan  Trust 
Co.  V.  Ferry,  175  Fed.  678,  99  C.  C.  A.  221,  holding  in  proceeding  in  rem, 
probate  court  had  jurisdiction  to  order  executor  to  pay  over  assets  to 
successor,  but  had  no  jurisdiction  to  decree  personal  liability  for  devas- 
tavit;  dissenting  opinion  in  Lewis  Pub.  Co.  v.  Wymau,  182  Fed.  20,  104 
C.  C.  A.  453,  dismissing  without  prejudice  suit  to  review  denial  of  right 
to  send  publication  as  second-class  mail  without  hearing,  where  ques- 
tion has  become  moot  by  allowance  of  entry  of  publication  as  second 
class;  dissenting  opinion  in  Singer  Sewing  Mach.  Co.  v.  Benedict,  179 
Fed.  635,  103  C.  C.  A.  186,  majority  holding  failure  to  give  statutory 
notice  renders  tax  assessment  void,  and  subject  to  collateral  attack,  and 
denying  injunction  to  restrain  collection  of  tax  on  giound  that  no  ade- 
quate remedy  at  law  exists. 

Under  amendment  of  1903  to  Bankruptcy  Act,  District  Court  has  juris- 
diction concurrent  with  State  courts,  of  suits  to  recover  property  ondw  sec- 
tions 60b,  67e. 

Approved  in  Clay  v.  Waters,  178  Fed.  393,  21  Ann.  Gas.  897,  101 
C.  C.  A.  645,  holding  bankruptcy  court  having  jurisdiction  of  money 
in  possession  of  bankrupt  at  time  of  adjudication,  with  part  of  which 
real  estate  was  purchased  and  notes  and  mortgages  obtained,  has  juris- 
diction of  plenary  suit  to  deteimine  whether  real  estate,  notes  and  mort- 
gages belonged  to  bankrupt's  estate;  In  re  MacDougall,  175  Fed.  404, 
where  adverse  claimant  comes  into  court  voluntarily  and  asserts  lien  on 
property  in  possession  of  trustee,  proceeding  is  one  in  bankruptcy  within 
jurisdiction  of  bankruptcy  court  under  Act  of  1898,  c.  641,  §  2;  Thomas 
V.  Woods,  173  Fed.  590,  19  Ann.  Oas.  1080,  26  L.  R.  A.  (N.  S.)  1180, 
97  C.  C.  A.  535,  petition  of  trustee  in  bankruptcy  to  have  adverse  claims 
and  liens  on  property  of  bankrupt's  estate  declared  void  is  renewable 
by  appeal  under  Bankruj^tcy  Act,  §  24a;  In  re  Dempster,  172  Fed.  355, 
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97  C.  C.  A.  51,  denying  jurisdiction  of  bankruptcy  court  on  petition 
of  receiver  appointed  in  another  district  to  appoint  ancillary  receiver 
or  to  grant  injunction  to  restrain  sale  of  property  within  its  district. 

Distinguished  in  In  re  Qeller,  216  Fed,  560,  holding  bankruptcy  court 
of  one  district  cannot,  by  service  of  process  outside  of  district,  obtain 
jurisdiction  to  order  nonresident  to  deliver  property  to  trustee. 

Bankniytcy  court  baa  Juxladiction  under  section  60d  of  Bankruptcy  Act 
to  re-ezamlne,  on  petition  of  trustee,  validity  of  payment  by  bankrupt*  In 
contemplation  of  bankruptcy,  to  attorney  for  Legal  services  to  be  rendered, 
and  to  determine  what  is  reasonalile  amount  for  such  servicea. 

Approved  in  Lazarus  v.  Prentice,  234  U.  S.  268,  68  L.  Ed.  1807,  34 
8up.  Ct.  851,  holding  under  Bankruptcy  Act,  §  60  (d),  amount  allowed 
to  attorney  for  services  in  contemplation  of  bankruptcy  is  subject  to 
revision  in  court  of  original  jurisdiction  only;  Ma^ee  v.  Fox,  229  Fed. 
397,  143  C.  C.  A.  615,  holding  payment  of  pre-existing  debt  for  legal 
services  fully  rendered  was  preference  in  violation  of  Bankruptcy  Act, 
§  64b ;  In  re  Humphreys,  221  Fed.  998,  999J  holding  right  of  bankrupt 
to  exemptions  is  to  be  determined  by  State  law,  and  trustee  has  no  right 
to  make  deductions  from  such  exemptions  for  payment  of  fee  by  bank- 
rupt to  his  attorney;  Musica  v.  Prentice,  211  Fed.  328,  127  C.  C.  A.  575 
(affirming  205  Fed.  416),  holding  claim  for  attorney's  fees  for  services 
to  bankrupt  after  institution  of  bankruptcy  proceedings  must  be  deter- 
mined by  bankruptcy  court  of  primary  jurisdiction ;  Le  Master  v.  Spen- 
cer, 203  Fed.  213,  121  C.  C.  A.  416,  holding  District  Court  has  jurisdic- 
tion to  determine  title  to  property  of  alleged  bankrupt  seized  by  marshal, 
although  property  was  in  possession  of  third  person  claiming  title ;  In  re 
Stolp,  199  Fed.  490,  491,  492,  holding  provision  of  Bankruptcy  Act, 
§  64b,  providing  for  attorney's  fees  for  services  rendered  in  involuntary 
bankruptcy  proceedings,  does  not  include  services  rendered  prior  to 
bankruptcy  to  obtain  composition  of  creditors;  In  re  Raphael,  192  Fed. 
876,  877,  113  C.  C.  A.  198,  holding  allowance  of  attorney's  fee  cannot 
be  determined  in  plenary  proceeding  where  pleadings  raise  no  issue  as 
to  reasonableness  of  fee. 

Distinguished  in  Acme  Harvester  Co.  v.  Beekman  Lumber  Co.,  222 
U.  S.  312,  66  L,  Ed.  216,  32  Sup.  Ct.  96,  holding  bankruptcy  court  has 
no  power  to  issue  ex  parte  injunction  without  notice  or  service  of  process 
to  restrain  creditor  from  suing  in  State  court  outside  jurisdiction  of 
bankruptcy  court ;  In  re  Geller,  216  Fed.  561,  562,  Bankruptcy  Act,  §  60d, 
does  not  apply  to  fees  paid  to  attorney  by  assignees,  under  general  as- 
signment made  by  bankrupt  prior  to  bankruptcy  proceedings-j^  Tripp  v. 
Mitschrich,  211  Fed.  426,  427,  430,  128  C.  C.  A.  96,  holding  bankruptcy 
court,  under  Bankruptcy  Act,  §  60d,  has  summary  jurisdiction,  upon  due 
notice,  to  determine  whether  allowance  of  attorney's  fee  was  excessive; 
In  re  Rathfon  Bros.,  200  Fed.  109,  holding  summary  proceeding  by  trus- 
tee, to  recover  property  belonging  to  baiiknipt  s  estate  in  possession  of 
nonresident  can  only  be  maintained  in  district  of  such  person's  resi- 
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denee ;  Staunton  v.  Wooden,  179  Fed.  62, 102  G.  C.  A.  355,  holding  bank- 
ruptcy court  cannot  issue  process  to  be  enforced  in  another  jurisdic- 
tion, nor  make  summary  order  for  delivery  of  property,  but  such  order 
may  be  obtained  by  ancillary  proceedings  by  trustee  in  court  of  district 
in  which  it  is  to  be  executed. 

Ancillary  jurisdiction  of  bankruptcy  courts.    Note,  17  Ann.  Oas.  978. 

Miscellaneous.  Cited  in  In  re  Wood,  166  Fed.  1023,  92  C.  C.  A.  669, 
confirming  order  of  Federal  District  Court  for  Colorado  on  authority 
of  mandate  of  Supreme  Court  in  principal  case;  Henderson  v.  Denious, 
186  Fed.  104,  105,  108  C.  G.  A.  212,  another  phase  of  same  litigation. 

210  U.  S.  266-280,  52  !■.  Ed.  1054,  28  Sup.  Ct.  680»  8T.  LOUIS  Y.  VfUFTED 
RAILWAYS  00. 

Willie  Skate  or  nmnlcipallty,  acting  under  tta  antliocltsr,  may  deprlTe 
Itself  by  contract  of  riglit  to  collect  taaces  or  Uoense  f  eei|  mch  dnnlTatlon 
can  only  follow  when  State  or  dty  has  CQUduded  itself  by  use  of  dear  and 
uneqnlTOcal  terms;  and  any  doubt  in  interpretatioii  of  contract  i«  fatal  to 
claim  of  exemption. 

Approved  in  J.  W.  Perry  Co.  v.  City  of  Norfolk,  220  U.  B.  480,  65 
L.  Ed.  552,  31  Sup.  Ct.  465,  lease  of  property  belonging  to  municipality 
in  which  lessees  agree  to  pay  taxes  due  State  or  Federal  government 
is  not  impaired  by  tax  assessed  under  power  of  taxation  subsequently 
acquired. 

Ordinances  of  St.  Louis  granting  rights  of  construction  and  operation 
to  street  railways  do  not  surrender  right  to  impose  further  license  or  taxes 
upon  street  railway  cars  within  meaning  of  impairment  of  contract  dauM 
of  Federal  Oonstitntion. 

Approved  in  Trimble  v.  Seattle,  231  U.  S.  689,  58  L.  Ed.  438,  34  Sup. 
Ct.  218,  holding  assessments  for  benefits  by  city  on  leaseholds  of  tide- 
lands  of  State  is  not  impairment  of  covenant  in  lease  that  lessor  will 
pay  assessments;  Los  Angeles  Gas  etc.  Corp.  v.  Los  Angeles,  163  Cal. 
628,  126  Pac.  597,  ordinance  imposing  license  tax  on  gas  and  electric 
companies  is  not  impairment  of  franchise  contract  to  use  streets;  St. 
Louis  V.  United  Rys.  Co.,  263  Mo.  437,  438,  441,  442,  443,  445,  449,  458, 
459,  460,  464,  465,  466,  174  S.  W.  88,  89,  90,  91,  92,  95,  96,  97,  uphold- 
ing license  fee  imposed  by  ordinance  for  each  car  used  in  transporting 
passengers  is  license  tax  and  not  direct  tax  on  property ;  Oklahoma  City 
V.  Shields,  22  Okl.  293, 100  Pac.  571,  upholding  ordinance  enacted  under 
authority  of  act  of  1908  levying  assessment  on  street  railway  for  pav- 
ing; Salt  Lake  City  v.  Utah  etc.  Ry.  Co.,  45  Utah,  57,  58,  142  Pac.  1069, 
1070,  holding  ordinance  imposing  license  tax  on  corporations  generating, 
distributing  or  selling  electricity  does  not  violate  franchise  authorizing 
them  to  use  streets  to  distribute  and  sell  electricity. 

Distin^iished  in  dissenting  opinion  in  St.  Louis  v.  United  Bys.  Co., 
263  Mo.  494,  495,  174  S.  W.  105,  majority  holding  judgment  of  Federal 
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Supreme  Court  holding  ordinance  imposing  license  tax  valid  in  suit  by 
railroad  to  enjoin  its  enforcement  precludes  defense  of  invalidity  in 
action  by  city  to  collect  tax. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Aim.  Oas.  19X5A,  902. 

Miscellaneous.  Cited  in  St.  Louis  v.  United  Railways,  263  Mo.  420, 
434,  174  S.  W.  83,  87,  explaining  opinion  in  principal  case. 

210  XT.  S.  281-296,  52  L.  Ed.  1061,  28  Sap.  0%,  616,  ST.  LOOIS,  1.  U.  it  8.  S. 
CO.  V.  TAYLOB. 

Safety  Appliance  Act  of  1893,  section  6,  authorizing  American  Railway 
Association  and  Interstate  Commerce  Commission  to  designate  and  promul- 
gate standard  height  for  drawbars  for  freight-cars,  is  not  improper  delega- 
tion of  leglslatiye  power. 

Approved  in  United  States  v.  First  Nat.  Bank  of  Detroit,  234  U.  S. 
260,  58  L.  Ed.  1304,  34  Sup.  Ct.  846,  holding  Clapp  Amendment  of  1906 
and  1907  removing  restrictions  imposed  by  act  of  1887  ux)on  alienation 
of  Chippewa  allotments  as  respects  mixed  bloods,  applies  to  mixed 
bloods  of  all  degrees,  not  alone  to  those  of  more  than  half  white 
blood;  United  States  v.  Atchison  etc.  Ry.  Co.,  234  U.  S.  486,  68  L.  Ed. 
1422,  34  Sup.  Ct.  986,  upholding  long  and  short  haul  provision  of  Act  to 
Regulate  Commerce,  §  4,  as  amended  in  1910,  and  order  of  commission 
thereunder  permitting  lower  rate  for  longer  haul  under  terms  stated  in 
order;  Southern  Ry.  Co.  v.  Crockett,  234  U.  S.  729,  58  L.  Ed.  1666,  34 
Sup.  Ct.  897,  holding  under  Safety  Appliance  Act  of  1893,  as  amended 
in  1903,  standard  height  of  drawbars  was  made  applicable  to  all  rail- 
road vehicles  used  upon  interstate  railroad,  including  locomotives;  Red 
"C"  Oil  Mfg.  Co.  V.  Board  of  Agriculture,  222  U.  S.  394,  56  L.  Ed. 
246,  32  Sup.  Ct.  152,  upholding  North  Carolina  oil  inspection  statute 
of  1909  establishing  primary  standard,  and  delegating  to  board  of 
agriculture  determination  of  what  oils  meesure  up  to  this  standard; 
United  States  v.  St.  Louis  etc.  Ry.  Co.,  189  Fed.  960,  and  Baltimore  etc. 
R.  R.  Co.  V.  Interstate  Commerce  Commission,  221  U.  S.  618,  56  L.  Ed. 
882,  31  Sup.  Ct.  621,  both  upholding  Hours  of  Service  Act  of  1907 
regulating  hours  of  service  of  employees  of  railroads  engaged  in  inter- 
state commerce;  United  States  v.  Grimaud,  220  U.  S.  618,  56  L.  Ed.  568, 
31  Sup.  Ct.  480,  upholding  regulation  of  Secretary  of  Agriculture  relat- 
ing to  grazing  of  sheep  in  forest  reserve,  made  under  authority  of  acts 
of  1891,  1897  and  1905 ;  Monongahela  Bridge  Co.  v.  United  States,  216 
U.  S.  192,  64  L.  Ed.  441,  30  Sup.  Ct.  356,  upholding  act  of  Congress  of 
1899  authorizing  Secretary  of  War  to  require  removal  of  obstructions 
to  navigation  after  notice  to  parties  and  opportunity  to  be  heard; 
Curtice  Bros.  Co.  v.  Barnard,  209  Fed.  595,  126  C.  C.  A.  411,  uphold- 
ing Indiana  laws  of  1907  prohibiting  preservatives  in  food  except  those 
specified  and  authorizing  board  of  health  to  adopt  rules  to  enforce 
act;  Kansas  City  Southern  Ry.  Co.  v.  United  States,  204  Fed.  644, 
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upholding  provision  of  Interstate  Commerce  Act  of  1887,  §  20,  author- 
izing interstate  commerce  commission  to  establish  uniform  system  of 
accounts  and  to  determine  form  of  accounts ;  Lockwood  v.  United  States, 
178  Fed.  438,  102  C.  C.  A.  411,  oleomargarine  law  is  not  void  as 
delegation  of  legislative  power  because  it  requires  dealers  to  mark 
packages  in  such  manner  as  Commissioner  of  Internal  Revenue,  with 
approval  of  Secretary  of  Treasury,  prescribes;  United  States  v,  Louis- 
ville etc.  R.  Co.,  176  Fed.  945,  holding  crime  must  be  created  by  act 
of  Congress,  and  no  offense  was  created  by  Act  of  Congress  of  1905,  §  4, 
providing  that  cattle  may  be  moved  from  quarantined  territory  in  com- 
pliance with  rules  and  regulations  of  Secretary  of  Agriculture;  United 
States  V.  Antikamnia  Chemical  Co.,  37  App.  D.  C.  351,  upholding  Food 
and  Drug  Act  of  1906,  delegating  to  executive  officers  fixing  of  stand- 
ards, brands  and  labels,  and  ascertainment  of  facts  upon  which  law 
operates;  State  v.  Atlantic  Coast  Line  R.  Co.,  56'Fla.  623,  625,  32 
L.  B.  A.  (N.  S.)  639,  47  South.  97!^  upholding  Gen.  Stats.  Fla.  1906, 
c.  5,  creating  railroad  commission,  and  demurrage  rule  8,  making  car- 
rier liable  to  penalty  for  unlawful  detention  of  loaded  cars;  Eubank  v. 
Richmond,  110  Va.  753,  19  Ann.  Oas.  186,  67  S.  E.  377,  upholding 
ordinance  authorizing  street  conmiittee  to  establish  building  line  upon 
request  of  two-thirds  of  abutting  property  owners. 

Distinguished  in  United  States  v.  11,150  Pounds  of  Butter,  188  Fed. 
158,  159,  holding  void  regulation  of  Secretary  of  Agriculture  that  butter 
containing  more  than  sixteen  per  cent  of  moisture  should  be  confiscated 
under  act  of  1902,  authorizing  confiscation  of  butter  containing  abnormal 
amount  of  moisture;  St.  Louis  etc.  Ry.  Co.  v.  United  States,  188  Fed. 
195,  110  C.  C.  A.  63,  holding  Secretary  of  Agriculture  cannot  by  regu- 
lation add  to  class  of  railroads  or  to  acts  punishable  under  act  of 
1905,  and  railroad  transporting  stock  outside  of  quarantine  district 
which  had  been  transported  from  such  district  by  another  carrier  is 
not  punishable  under  act  of  1905. 

Delegation  of  power  to  regulate  carriers.    Note,  82  L.  B.  A.  (N.  S.) 
651. 

Denial  by  State  court  of  construction  of  Federal  statute  which  would 
have  entitled  party  instating  upon  such  construction  to  Judgment  in  its 
favor  is  denial  of  right  or  Immunity  under  Federal  statute  reviewable  by 
Federal  Supreme  Court  under  Revised  Statutes,  section  709. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Wagner,  239  U.  S.  456,  60 
L.  Ed.  381,  36  Sup.  Ct.  136,  refusal  to  give  effect  to  release  between 
employer  and  employee,  void  under  Federal  Employers'  Liability  Act, 
in  action  by  employer  for  injuries  against  carrier,  not  his  employer, 
but  joint  tort-feasor  with  employer  railroad,  was  not  denial  of  Federal 
right;  Minneapolis  etc.  Ry.  Co.  v.  Popplar,  237  U.  S.  371,  59  L.  Sd. 
1001,  35  Sup.  Ct.  609,  holding  in  action  for  death  of  employee  resulting 
from  railroad's  noncompliance  with  Federal  Safety  Appliance  Act,  rul- 
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ing  of  State  court  that  jury  might  find  necessity  esdsted  for  disobedience 
of  rule  prohibiting  employee  from  going  between  moving  cars^  does 
not  involve  Federal  question^  where  employee  was  not  engaged  in  inter- 
state commerce;  Seaboard  Air  Line  Ry.  Co.  v.  Padgett,  236  U.  S.  671, 
59  L.  £d.  780,  35  Sup.  Ct.  4ai,  holding  Federal  Supreme  Court  in 
reviewing,  under  Judicial  Code,  §  237,  decision  of  State  court  in  action 
for  death  of  employee  under  Federal  Employers'  Liability  Act,  is  lim- 
ited to  consideration  of  Federal  questions,  and  instructions  on  assump- 
tion of  risk  and  contributory  negligence  were  not  erroneous;  Southern 
Ry.  Co.  V.  Crockett,  234  U.  S.  730,  58  L.  Ed.  1566,  34  Sup.  Ct.  897, 
denying  motion  to  dismiss  writ  of  error  to  review  judgment  in  action 
under  Federal  Employers'  Liability  Act  involving  construction  of 
Safety  Appliance  Act;  Straus  v.  American  Publishers'  Assn.,  231  U.  S. 
234,  Ann.  Gas.  1915A,  369,  L.  R.  A.  1915A,  1099,  58  L.  Ed.  199,  34 
Sup.  Ct.  84,  decision  of  State  court  is  reviewable  by  Federal  Supreme 
Court  under  Rev.  Stats.,  §  709,  where  plaintiff's  contention  that  agree- 
ment under  Copyright  Act  went  beyond  terms  of  that  act  and  was  viola- 
tion of  Sherman  Anti-trust  Act  was  denied;  St.  Louis  etc.  Ry.  Co.  v. 
McWhirter,  229  U.  S.  275,  57  L.  Ed.  1185,  33  Sup.  Ct.  858,  holding  in 
action  for  death  under  Hours  of  Service  Act  and  Employers'  Liability 
Act,  denial  of  claim  that  there  is  no  evidence  to  show  liability  under 
Federal  law  is  reviewable  as  inherently  involving  Federal  question; 
Seaboard  Air  Line  Ry.  Co.  v.  Duvall,  225  U.  S.  486,  487,  56  L.  Ed.  1175, 
32  Sup.  Ct.  790,  applying  rule  in  action  under  Federal  Employers'  Lia- 
bility Act ;  Atchison  etc.  Ry.  Co.  v.  Sowers,  213  U.  S.  63,  53  L.  Ed.  698, 
29  Sup.  Ct.  397,  upholding  jurisdiction  under  Rev.  Stats.,  §  709,  to 
review  judgment  of  State  court  denying  validity  of  statute  of  another 
Rtate  and  its  binding  force  in  action  for  injuries;  Bonner  v.  Gorman, 
213  U.  S.  92,  53  L.  Ed.  711,  29  Sup.  Ct.  483,  holding  Federal  question 
raised  after  State  court  affirms  judgment  on  second  appeal  comes  too 
late  and  dismissing  writ  of  error  to  review  judgment  of  State  court; 
Coder  v.  Arts,  213  U.  S.  238,  16  Ann.  Gas.  1008,  58  L.  Ed.  779,  29  Sup. 
Ct.  436,  creditor  recognizing  title  and  possession  of  trustee  and  assert- 
ing claim  against  bankrupt's  estate  with  lien  to  secure  same  institutes 
proceeding  in  bankruptcy,  appealable  under  section  25a (3)  to  Circuit 
Court  of  Appeals,  as  claim  was  over  five  hundred  dollars,  and  appeal- 
able to  Supreme  Court  under  section  25b,  as  claim  exceeded  two  thou- 
sand dollars  and  involved  construction  of  Bankruptcy  Act  in  deter- 
mining validity  of  lien;  American  Express  Co.  v.  Mullins,  212  U.  S. 
313,  15  Ann.  Gas.  536,  53  L.  Ed.  527,  29  Sup.  Ct.  381,  Federal  Supreme 
Court  has  jurisdiction  under  Rev.  Stats.,  §  709,  to  review  judgment  of 
State  court  denying  defendant's  claim  that  giving  full  faith  and  credit 
to  judgment  of  court  of  another  State  would  prevent  recovery;  Alabama 
etc.  Ry.  Co.  v.  American  Cotton  Oil  Co.,  229  Fed.  18,  143  C.  C.  A.  313, 
holding  action  for  nondelivery  of  interstate  shipment  of  oil,  alle^ng 
shipment  was  delivered  by  initial  to  connecting  carrier  in  g^od  con- 
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dition,  is  removable  to  Federal  court,  as  arising  under  Federal  law, 
since  State  court's  jurisdiction  of  connecting  carrier  depends  upon 
Carmack  Amendment. 

Distinguished  in  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  ▼.  Mc- 
Whirter,  229  U.  S.  287,  57  L.  Bd.  1190,  33  Sup.  Ct.  858,  majority  hold- 
ing in  action  for  death  based  on  Hours  of  Service  Act  and  Employers' 
Liability  Act,  denial  of  claim  that  there  is  no  evidence  to  show  lia- 
bility under  Federal  law,  is  reviewable  as  inherently  involving  opera- 
tion of  Federal  law. 

SaclL  State  may,  subject  to  restrictioBs  of  Federal  Oonstitntion,  deter- 
mine limits  of  Jurisdiction  of  its  courts^  character  of  controversies  to  be 
heard  in  them,  and  specifically  how  far  it  will,  having  Jurisdiction  of  par- 
ties, entertain  in  its  courts  transitory  actions  where  cause  of  action  has 
arisen  outside  of  its  borders. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Sowers,  213  U.  S.  70,  53  L.  Ed. 
702,  29  Sup.  Ct.  397,  action  for  personal  injuries  sustained  in  New 
Mexico  may  be  maintained  in  Texas  courts  subject  to  conditions  imposed 
by  territorial  act  of  1903,  notwithstanding  that  act  required  such 
actions  to  be  brought  in  territorial  court;  St.  Louis  etc.  R.  Co.  v.  Heyser, 
95  Ark.  417,  Ann.  Oaa.  1912A,  610,  130  S.  W.  565,  holding  State  courts 
may  enforce  provision  of  Carmack  Amendment  of  1906,  making  initial 
carrier  liable  for  loss  or  damage  to  interstate  shipment  caused  by  it 
or  connecting  carrier;  Tennessee  Coal  etc.  R.  Co.  v.  George,  11  Ga.  App. 
228,  75  S.  E.  570,  action  for  injuries  sustained  by  engineer  in  Alabama 
may  be  brought  in  Geoigia  court,  where  right  of  action  is  based  upon 
Alabama  Code  of  1907,  §  3910,  notwithstanding  limitation  in  such  code 
that  all  such  actions  must  be  brought  in  Alabama;  Southern  Ry.  Co.  v. 
Robertson,  7  Ga.  App.  163,  66  S.  E.  538,  Georgia  rule  that  railroad 
employee  suing  for  negligence  of  fellow-servant  must  show  himself  to 
be  without  fault  does  not  apply. in  action  for  injury  received  in  another 
State  where  no  such  rule  prevails;  Dougherty  v.  American  McKenna 
Process  Co.,  255  111.  372,  Ann.  Oas.  1913D,  568,  L.  R.  A.  1915F,  955, 
99  N.  E.  621,  upholding  provision  of  Rev.  Stats.  1911,  c.  70,  prohibiting 
action  to  recover  damages  for  death  occurring  outside  of  State;  dis- 
senting opinion  in  British- American  Portland  Cement  Co.  v.  Citizens' 
Gas  Co.,  255  Mo.  40,  Ann.  Cas.  19150,  161,  164  S.  W.  481,  majority 
holding  provisions  of  Rev.  Stats.  1909,  §§  3037-3041,  denying  un- 
licensed foreign  corporation  right  to  sue  in  State,  are  void. 

Suit  in  foreign  jurisdiction  under  statute  permitting  recovery  for 
death  by  wrongful  act.    Note,  Ann.  Oas.  191dD,  571. 

Purpose  of  Safety  Appliance  Act  of  1893,  section  5,  as  amended  in 
1903,  was  to  supplant  (qualified  duty  of  common  law  with  absolute  duty  to 
equip  cars  with  safety  appliances;  and  use  of  reasonable  care  is  no  defense 
where  cars  were  not  so  equipped. 
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Approved  in  Texas  etc.  Ry.  Co.  v.  Rigsby,  241  U.  S.  39,  43,  60  L.  Ed. 
877,  870,  36  Sup.  Ct.  482,  holding  Safety  Appliance  Act  of  1893,  as 
amended  in  1910,  imposes  absolute  duty  on  interstate  carrier  to  pro- 
vide safety  appliances,  irrespective  of  use  of  car  at  particular  time, 
and  whether  defective  condition  of  car  was  due  to  negligence  or  not 
is  immaterial;  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  505,  60 
Ii.  Ed.  1134,  36  Sup.  Ct.  683,  holding  under  Safety  Appliance  Act,  ques- 
tion of  whether  condition  of  brakes  was  attributable  to  negligence  is 
immaterial,  and  allowing  recovery  by  engineer  for  injuries  received  in 
collision;  Oreat  Northern  Ry.  Co.  v.  Otos,  239  U.  S.  351,  60  L.  Ed. 
323,  36  Sup.  Ct.  125,  holding  Safety  Api^ance  Act  of  1910,  §  4,  re- 
lieving carrier  of  statutory  penalties  while  hauling  car  with  defective 
appliances  to  nearest  point  available  for  repairs,  does  not  relieve  it  from 
liability  for  injury  to  employee  in  connection  with  hauling  car;  United 
States  V.  Erie  R.  R.  Co.,  237  U.  S.  408,  69  L.  Ed.  1023,  35  Sup.  Ct. 
621,  holding  trains  moving  between  yards  of  same  railroad  several  miles 
apart  are  engaged  in  transportation  within  meaning  of  air-brake  pro- 
visions of  Safety  Appliance  Act;  Chicago  etc.  Ry.  Go.  v.  Brown,  229 
U.  S.  320,  57  Ii.  Ed.  1206,  33  Sup.  Ct.  840,  3  N.  C.  C.  A.  832,  holding 
in  action  for  injuries  under  Safety  Appliance  Acts,  failure  of  coupler 
to  work  sustains  chaige  of  negligence  against  carjrier;  Chesapeake  etc. 
Ry.  Co.  V.  United  States,  226  Fed.  686,  141  C.  C.  A.  439,  United  States 
V.  Oregon-Washington  R.  &  Nav.  Co.,  213  Fed.  690,  United  States  v. 
Pere  Marquette  R.  Co.,  211  Fed.  222,  United  States  v.  Trinity  etc.  Ry. 
Co.,  211  Fed.  462,  128  C.  C.  A.  120,  Norfolk  etc.  Ry.  Co.  v.  United 
States,  191  Fed.  309,  310,  112  C.  C.  A.  46,  Wabash  R.  Co.  v.  United 
States,  172  Fed.  866,  97  C.  C.  A.  284,  Atchison  etc.  Ry.  Co.  v. 
United  States,  172  Fed.  1021,  96  C.  C.  A.  664,  Chicago  etc.  Ry.  Co.  v. 
United  States,  170  Fed.  557,  95  C.  C.  A.  642,  United  States  v.  Southern 
Pac.  Co.,  169  Fed.  409,  94  C.  C.  A.  629,  Atlantic  Coast  Line  R.  Co.  v. 
United  States,  168  Fed.  184,  185,  94  C.  C.  A.  35,  United  States  v. 
Wheeling  etc.  R.  Co.,  167  Fed.  201,  Chicago  etc.  Ry.  Co.  v.  United 
States,  165  Fed.  426,  20  L.  R.  A.  (N.  8.)  473,  91  C.  C.  A.  373,  United 
States  V.  Atchison  etc.  Ry.  Co.,  163  Fed.  518,  90  C.  C.  A.  327,  United 
States  V.  Philadelphia  etc.  Ry.  Co.,  162  Fed.  403,  405,  United  States 
V.  Philadelphia  etc.  Ry.  Co.,  162  Fed.  406,  408,  United  States  v.  Penn- 
sylvania R.  Co.,  162  Fed.  408,  410,  United  States  v.  Lehigh  Valley  R.  Co., 
162  Fed.  410,  412,  and  Chicago  etc.  Ry.  Co.  ▼.  United  States,  220  U.  S. 
570,  571,  572,  573,  574,  576,  676,  577,  579,  66  L.  Ed.  686,  687.  689,  690, 
31  Sup.  Ct.  612,  all  holding  under  provision  <pf  Safety  Appliance  Act  of 
1893,  as  amended  in  1903,  absolute  duty  is  imposed  on  carrier  to  equip 
cars  with  safety  appliances,  and  use  of  reasonable  care  is  no  defense  in 
action  to  recover  penalties;  United  States  v.  Oregon-Washington  R.  & 
Nav.  Co.,  218  Fed.  927,  928,  both  holding  Hours  of  Service  Act  of  1907 
limiting  hours  of  telegraph  operators  of  interstate  caxrierB  imposes  abso* 


210  U.  S.  281-296       NOTES  ON  U.  S.  REPORTS.  1298 

lute  duty  on  carrier,  and  reasonable  care  or  want  of  knowledge  of  viola- 
tion of  act  is  no  defense;  Grand  Trunk  Western  Ry.  Co.  v.  Lindsay,  201 
Fed.  841,  120  C.  0.  A.  166,  holding  in  action  for  injuries  resulting  from 
defective  coupler,  refusal  of  instruction  as  to  effect  of  contributory 
negligence  was  not  prejudicial  error,  where  jury  found  on  evidence 
justifying  such  finding  that  plaintiff  was  not  chargeable  with  negligence ; 
Galveston  etc.  Ry.  Co.  v.  United  States,  199  Fed.  895,  118  C.  C.  A.  339, 
holding  under  act  of  1893,  railroad  is  not  liable  for  penalties  in  trans- 
porting locomotive  and  interstate  train,  whose  power-brake  system 
became  disabled  in  transit  to  nearest  repair  point,  in  view  of  amend- 
ment  of  1910,  passed  pending  suit;  Gray  v.  Louisville  etc.  R.  Co.,  197 
Fed.  875,  allowing  recovery  for  death  of  employee  moving  car  to 
.private  switch-track  for  unloading  and  thence  to  repair  tracks  without 
repairing  defective  coupler;  United  States  v.  Oregon  S|^ort  Line  Ry. 
Co.,  180  Fed.  485,  holding  in  action  against  railroad  to  l*ecover  penalties 
for  violation  of  Safety  Appliance  Act,  government  need  not  allege  that 
company  acted  knowingly  and  negligently;  Johnson  v.  Great  Northern 
Ry.  Co.,  178  Fed.  646,  102  C.  C.  A.  89,  holding  railroad  liable  under 
Federal  Employers'  Liability  Act  of  1908  for  injuries  to  employee  re- 
sulting from  defective  coupler  in  violation  of  Safety  Appliance  Act, 
regardless  of  assumption  of  risk  or  contributory  negligence;  Norfolk 
&  W.  Ry.  Co.  V.  United  States,  177  Fed.  625,  101  C.  C.  A.  249,  holding 
passenger  train  made  up  of  cars  engaged  in  interstate  and  intrastate 
commerce  must  be  equipped  with  grab-irons  under  Safety  Appliance 
Act  of  1893,  as  amended  in  1903;  United  States  v.  Illinois  Cent.  R.  Co., 
177  Fed.  802,  101  C.  C.  A.  15,  holding  car  with  automatic  coupling 
inoperative  because  of  manner  of  loading,  is  not  equipped  as  required 
by  Safety  Appliance  Act  of  1893,  as  amended  in  1903;  Chicago  Junc- 
tion Ry.  Co.  V.  King,  169  Fed.  377,  94  C.  C.  A.  652,  holding  under 
Safety  Appliance  Act  of  1893,  §  2,  switchman  going  between  cars  to 
repair  broken  coupler  cannot  be  charged  with  contributory  negligence 
because  he  knew  of  defect;  United  States  v.  Erie  R.  Co.,  166  Fed.  355, 
holding  Safety  Appliance  Act  of  1893,  §  2,  requires  carrier  to  equip 
cars  used  in  interstate  commerce  with  safety  appliances  and  to  keep 
them  so  equipped;  Donegan  v.  Baltimore  etc.  Ry.  Co.,  165  Fed.  871, 
91  C.  C.  A.  555,  reversing  directed  verdict  for  defendant  in  action  by 
brakeman  for  injuries  received  while  uncoupling  defective  coupler; 
United  States  v.  Denver  etc.  R.  Co.,  163  Fed.  521,  90  C.  C.  A.  329, 
liolding  complaint  in  action  to  recover  penalty  for  violation  of  Safety 
Appliance  Act  is  not  demurrable  for  failure  to  negative  exception  in 
proviso  to  section  6;  St.  Louis  etc.  R.  Co.  v.  Conarty,  106  Ark.  429, 
155  S.  W.  95,  holding  defective  automatic  coupler  was  proximate  cause 
of  death  of  employee  engaged  in  interstate  commerce;  St.  Louis  etc. 
Ry.  Co.  V.  York,  92  Ark.  559,  123  S.  W.  377,  holding  railroad  liable 
nnder  Federal  Safety  Appliance  Act  for  death  of  brakeman  resulting 
from  defective  coupler;  Johnson  v.  Manmioth  Vein  Coal  Co.,  88  Ark. 
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249,  19  L.  B.  A.  (N.  S.)  646,  114  S.  W.  725,  holding  in  action  for 
injuries  to  miner,  assumption  of  risk  is  not  available  to  defeat  pro- 
vision of  Kirby*s  Digest,  §  5352,  requiring  operators  of  mines  to  fur- 
nish props,  and  question  of  contributory  negligence  is  for  jury;  Atlan- 
tic Coast  Line  R.  Co.  v.  Whitney,  62  Fla.  126,  56  South.  937,  holding 
emj)loyee  injured  by  failure  of  railroad  to  comply  with  provision  of 
Federal  Safety  Appliance  Act,  requiring  automatic  couplers,  may  re- 
cover in  State  court  in  action  under  Federal  Employers'  Liability  Act; 
Luken  v.  Lake  Shore  etc.  Ry.  Co.,  248  111.  382,  388,  140  Am.  St.  Rep. 
220,  21  Ann.  Oas.  82,  94  N.  E.  177,  179,  holding  under  Laws  1905, 
p.  350,  §  2,  requiring  railroads  to  provide  automatic  couplers,  and 
section  9  that  employee  shall  not  be  deemed  to  have  assumed  risk  of 
noncompliance  with  statute,  employee  injured  by  defective  coupler  did 
not  assume  risk;  Indiana  Union  Traction  Co.  v.  Abrams,  180  Ind. 
61,  101  N.  E.  4,  liolding  Acts  1907,  c.  118,  impose  absolute  duty  on 
interurban  electric  railway  to  equip  cars  with  improved  power  air- 
brake and  preclude  defense  of  contributory  negligence  or  assumption  of 
risk  in  action  by  employee  for  injuries  caused  by  violation  of  act; 
Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  36,  100  N.  E.  341, 
upholding  Burns '  Ann.  Stats.,  §  5280,  requiring  railroad  locomotives  and 
cars  to  be  equipped  with  grab-irons  or  handholds  in  aides  or  ends 
thereof;  Slater  v.  Atchison  etc.  Ry.  Co.,  91  Kan.  229,  137  Pac.  944, 
holding  Factor}'  Act  (Laws  1903,  c.  356),  is  partly  penal  and  partly 
remedial,  and  action  for  injuries  thereunder  is  controlled  by  two  year 
limitation ;  Brinkmeier  v.  Missouri  Pac.  Ry.  Co.,  81  Kan.  105, 105  Pac. 
222,  holding  Safety  Appliance  Act  of  1893,  §  2,  as  amended  in  1903, 
imposes  absolute  duty  on  interstate  carrier  to  equip  cars  with  auto- 
matic couplers;  Nashville  etc.  Ry.  v.  Henry,  158  Ky.  92,  164  S.  W.  312, 
holding  under  Safety  Appliance  Act  of  1893,  §  2,  failure  of  automatic 
coupler  to  work  is  sufficient  to  sustain  charge  of  negligence,  and  evi- 
dence sustains  finding  that  coupler  was  not  in  workable  condition; 
St.  Louis  etc.  R.  Co.  v.  McWhirter,  145  Ky.  436,  437,  140  S.  W.  676, 
677,  upholding  Hours  of  Service  Act  of  1907,  and  allowing  recovery 
for  death  of  flagman  compelled  to  work  more  than  sixteen  hours ;  Baker 
V.  Michigan  Cent.  R.  Co.,  169  Mich.  622,  135  N.  W.  941,  allowing  re- 
covery in  action  for  death  of  switchman  crushed  between  cars  while 
endeavoring  to  separate  air-coupler;  Layzell  v.  J.  H.  Somers  Coal 
Co.,  156  Mich.  278,  281,  120  N.  W.  997,  998,  holding  under  Public  Acts 
1905,  p.  143,  No.  100,  §  3,  requiring  mine  owner  or  operator  to  permit 
only  competent  engineer  to  operate  hoisting  device  in  coal  mines,  hiring 
of  person  who  was  not  engineer  to  perform  other  duties  and  allowing 
him  to  operate  such  device  was  violation  of  statute;  La  Mere  v.  Rail- 
way Transfer  Co.,  125  Minn.  166,  Ann.  Oas.  19150,  667,  145  N.  W. 
1071,  holding  failure  of  railroad  to  have  air-brakes  in  operation  in  in- 
terstate movement  of  trains  makes  it  liable  to  employee  for  injuries 
received  tliercby,  regardless  of  actual  negligence;  Parker  v.  Atlantic 
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City  R.  R.  Co.,  87  N.  J.  L.  150,  161,  152,  93  Atl.  575,  576,  allowing  re- 
covery for  injuries  to  brakeman  coupling  engine-tender  to  car,  where 
coupler  refused  to  work  on  curve;  Variety  Iron  etc.  Worka  Co.  v.  Poak, 
89  Ohio  St.  308,  106  N.  E.  27,  holding  in  action  for  injtilies  from  oper- 
ating machinery  not  protected  as  required  by  General  Code,  §  1027, 
court  must  instruct  jury  that  such  failure  is  negligence  per  se;  Mc- 
Garvey  v.  Detroit  etc.  Ry.  Co.,  83  Ohio  St.  290,  94  N.  E.  428,  allowing 
recovery  for  injury  to  employee  from  defective  coupler  on  car  used  in 
State  traffic  in  violation  of  Ohio  Safety  Appliance  Act  of  1906,  §  2 ; 
Padgett  V.  Seaboard  Air  Line  Ry.  Co.,  99  S.  C.  369,  83  S.  E.  633,  allow- 
ing recovery  in  action  under  Federal  act  of  1908  for  death  of  engineer 
falling  into  roundhouse  pit;  Virginian  Ry.  Co.  v.  Andrews'  Admx.,  118 
Va.  486,  87  S.  E.  579,  denying  recovery  under  Federal  Boiler  Act  of 
1911  for  death  of  engineer  from  boiler  explosion,  where  boiler  was 
inspected  three  days  prior  to  accident  by  government  inspectors;  Cal- 
houn V.  Great  Northern  Ry.  Co.,  162  Wis.  270,  156  N.  W.  201,  holding 
Safety  Appliance  Act  of  1910,  requiring  railroads  to  equip  cars  with 
secure  running-boards,  imposes  absolute  duty  and  precludes  railroad 
from  relying  on  defense  of  inspection  in  action  for  death  of  employee 
resulting  from  defective  running-board;  dissenting  opinion  in  Toledo 
etc.  R.  Co.  V.  Gordon,  177  Fed.  154,  155,  100  C.  C.  A.  572,  majority 
denying  recovery  under  Safety  Appliance  Act  for  death  of  brakeman 
coupling  car  with  defective  coupler;  dissenting  opinion  in  St.  Louis  etc. 
R.  Co.  v.  Delk,  162  Fed.  145,  89  C.  C.  A.  169,  majority  holding  while 
Safety  Appliance  Act  imposes  absolute  duty  on  interstate  carrier  to 
equip  cars  with  automatic  couplers,  it  is  only  required  to  use  reasonable 
care  to  keep  cars  so  equipped  in  repair;  dissenting  opinion  in  Wight 
v.  Michigan  Cent.  R.  Co.,  161  Mich.  232,  234,  126  N.  W.  420,  421,  ma- 
jority denying  recovery  in  action  for  injuries  to  brakeman  uncoupling 
car  with  defective  coupler,  where  he  might  have  gone  on  other  side 
of  train  to  avoid  going  between  cars. 

Distinguished  in  United  States  v.  Erie  R.  Co.,  212  Fed.  859,  129 
C.  C.  A.  307,  holding  movement  of  trains  between  switch-yards  of  same 
railroad  several  miles  apart  is  switching  operation,  and  railroad  is  not 
compelled  to  use  air-brakes  by  Safety  Appliance  Act  of  1893,  as  amended 
in  1903;  Siegel  v.  New  York  Cent.  etc.  R.  Co.,  178  Fed.  875,  denying 
recovery  under  Safety  Appliance  Act  of  1893,  as  amended  in  1903,  in 
action  for  death  of  brakeman  shifting  car  with  defective  coupler  for 
purpose  of  sending  it  to  repair-shop;  United  States  v.  Illinois  Cent. 
R.  Co.,  170  Fed.  546,  547,  548,  95  C.  C.  A.  628,  holding  in  action  to 
recover  penalties  for  violation  of  Safety  Appliance  Act  of  1893,  inter- 
state carrier  is  not  liable  for  transporting  car  becoming  defective  in 
transit;  dissenting  opinion  in  Layzell  v.  J.  H.  Somers  Coal  Co.,  156 
Mich.  287,  288,  120  N.  W.  1000,  1001,  majority  holding  under  Public 
Acts  1905,  p.  143,  No.  100,  §  3,  requiring  mine  owner  or  operator  to 
permit  only  competent  engineer  to  operate  hoisting  device  in  coal  mines, 
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hiring  of  person  who  was  not  engineer  to  perform  other  duties  and  per- 
mitting him  to  operate  such  device  was  violation  of  statute. 

Construction  of  Federal  Safety  Appliance  Act  in  reference  to  keep- 
ing couplers  in  repair.    Note,  14  Ann.  Oas.  240. 

Duty  and  liahility  under  Federal  and  State  Railway  Safety  Appli- 
ance Acts.    Note,  20  L.  R.  A.  (N.  8.)  474,  478,  482. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  6,  1915. 
Note,  8  N.  0.  C.  A.  21. 

Liability  of  railroad  company  under  the  Federal  Safety  Appliance 
Acts  for  defects  in  cars  of  another  company.  Note,  8  N.  0.  0.  A. 
267. 

Courts  have  no  responsibility  for  justice  or  wisdom  of  legislation  and 
no  duty  except  to  enforce  law  as  it  i«  written  unless  it  U  clearly  beyond 
law-making  power;  and  harshness  of  true  construction  is  no  concern  of 
courts. 

Approved  in  United  States  v.  Atlantic  Coast  Line  Co.,  224  Fed.  163, 
holding  detention  in  court  of  telegraph  operator  subpoenaed  as  witness 
for  longer  time  than  was  expected,  resulting  in  another  operator's  work- 
ing more  than  nine  hours,  was  emergency  within  exception  of  Hours  of 
Service  Act,  §  2 ;  United  States  v.  Atchison  etc.  Ry.  Co.,  220  Fed.  217, 
allowing  recovery  of  penalty  in  action  against  interstate  carrier  mov- 
ing car  from  transfer  track  to  repair  track  for  repair  of  defective  auto- 
matic coupler,  where  repair  could  have  been  made  on  transfer  track; 
United  States  v.  Twenty  Chests  of  Tea,  208  Fed.  94,  holding  under  act 
of  1897  to  prevent  importation  of  impure  tea,  importer  cannot  be  re- 
lieved of  penalty  of  forfeiture  because  he  did  not  in  fact  know  tea  had 
been  previously  rejected  and  exported;  American  Bank  Protection  Co. 
v.  City  Nat.  Bank,  203  Fed.  719,  construing  Federal  statutes  relating 
to  fees  of  oflScers  taking  depositions  in  Federal  courts;  Ladew  v.  Ten- 
nessee Copper  Co.,  179  Fed.  252,  dismissing  action  to  abate  nuisance 
brought  in'lftistrict  in  which  neither  party  resides;  Red  C.  Oil  Mfg.  Co. 
V.  Board  of  Agriculture,  172  Fed.  705,  refusing  to  enjoin  enforcement 
of  North  Carolina  Act  of  1909  regulating  inspection  and  testing  of 
illuminating  oils  and  imposing  tax  to  defray  cost  of  inspection;  Watson 
V.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  951,  upholding  Federal  Employers' 
Liability  Act  of  1908;  dissenting  opinion  in  Standard  Oil  Co.  v.  United 
States,  221  U.  S.  100,  101,  Ann.  Can.  1912D,  734,  34  L.  R.  A.  (N.  S.) 
834,  55  L.  Ed.  661,  31  Sup.  Ct.  502,  majority  holding  Anti-trust  Act 
of  1890  does  not  prohibit  all  contracts  in  restraint  of  interstate  com- 
merce, but  only  such  as  are  unreasonable ;  dissenting  opinion  in  Wagner 
V.  Standard  Sanitary  Mfg.  Co.,  244  Pa.  319,  91  Atl.  356,  majority  con- 
struing act  of  1905  requiring  dangerous  mechanical  appliances  to  be 
properly  guarded,  as  not  making  manufacturer  insurer,  nor  as  requir- 
ing machine  to  be  guarded  where  guard  would  destroy  its  use. 
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Distinguished  in  Lake  Shore  etc.  Ry.  Co.  v.  Benson,  S5  Ohio  St.  222, 
A2m.  Oaa.  1913A,  945,  41  L.  R.  A.  (K.  8.)  49,  97  N.  E.  419,  holding 
locomotive  crane  built  on  car  tracks  and  equipped  with  engine  to  oper- 
ate crane  and  to  move  it  on  railroad  tri^cks,  used  in  unloading  material 
for  construction  of  docks,  is  not  within  provisions  of  State  Safety  Ap- 
pliance Act  requiring  automatic  couplers  and  standard  drawbars. 

Miscellaneous.  Cited  in  United  States  v.  Regan,  232  U.  S.  46,  58 
L.  Ed.  498,  34  Sup.  Ct.  213,  holding  in  action  under  Alien  Immigration 
Act  of  1907,  §  5,  to  recover  penalties,  evidence  need  not  establish  viola- 
tion of  act  beyond  reasonable  doubt,  but  mere  preponderance  of  proof 
is  enough;  Chicago  etc.  Ry.  Co.  v.  United  States,  220  U.  S.  571,  577,  55 
L.  Ed.  586,  589,  31  Sup.  Ct.  612,  holding  action  to  recover  penalties  for 
violation  of  Safety  Appliance  Act  is  civil  and  not  criminal. 

210  U.  8.  296-^24,  62  L.  Ed.  1068,  28  Sup.  Ct.  737,  PONCE  v.  BOHAN 
CATHOUC  APOSTOLIC  OHUBOEL 

Roman  Catholic  Churcli  of  Porto  Bico,  under  Spanish  law,  had  juristic 
capacity  and  treaty  of  1898  with  Qpain  recognized  this  fact  and  safeguarded 
its  property  rights,  and  fact  that  municipality  furnished  some  of  funds 
to  build  or  repair  (lurches  does  not  aifect  title  of  church  to  its  property. 

Approved  in  Santos  v.  Holy  Roman  Catholic  and  Apostolic  Church  of 
Tambobong,  212  U.  S.  466,  53  L.  Ed.  599,  29  Sup.  Ct.  338,  allowing  re- 
covery by  Roman  Catholic  Church  of  property  from  which  it  was  ejected 
without  right. 

Dedication  of  property  to  public  or  charitable  use  may  exist  where 
there  is  no  specific  corporate  entity  to  take  as  grantee  and  whether  church 
is  voluntary  society  or  clothed  with  corporate  powers,  courts  may  restrain 
interference  with  its  property. 

Approved  in  State  v.  First  Catholic  Church  of  Lincoln,  88  Neb.  9,  128 
N.  W.  659,  holding  conveyance  of  city  lots  under  act  of  1869  to  trus- 
tees of  church  not  then  incorporated  and  their  conveyance  to  successors 

after  incorporation  of  church  vested  fee  title  in  church  to  such  lots. 

■ 

210  U.  S.  324-335,  62  L.  Ed.   1080,  28  8up.  Ct.  732,  DELMAB  JOCEET 
CLXTB  v.  MISSOUBI  EX  REL.  ATTOBKEY  OENEBAL. 

Writ  of  error  will  be  dismissed  where  asserted  Federal  questions  are 
plainly  devoid  of  merit. 

Approved  in  Hannis  Distilling  Co.  v.  Mayor  etc.  of  Baltimore,  216 
U.  S.  288,  54  L.  Ed.  483,  30  Sup.  Ct.  326,  dismissing  writ  of  error  for 
want  of  jurisdiction,  where  previous  decision  upheld  statu tb  of  Mary- 
land taxing  tangible  property  within  borders  of  State  rogardloss  of 
residence  of  owner. 

Determination  of  question  of  forfeiture  of  franchise  for  nonnsflr  under 
State  law  does  not  involve  Federal  question. 

Approved  in  Standard  Oil  Co.  v.  Missouri,  224  U.  S.  289,  Aim.  Cas. 
1913D,  936,  56  L.  Ed,  770,  32  Sup.  Ct.  406,  judgment  of  ouster  and  fine 
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in  civil  quo  warranto  proceeding  against  corporation  violating  Missouri 
Anti-trust  Act  entered  by  highest  State  court  under  authority  of  State 
Constitution  implies  that  court  had  jurisdiction  and  is  conclusive  upon 
Federal  Supreme  Court,  whetlier  judgment  is  civil  or  criminal  or  botli. 

Miscellaneous.  Cited  in  Guaranty  Trust  Co.  v.  Metropolitan  Street 
Ry.  Co.,  215  U.  S.  587,  54  L.  Ed.  389,  30  Sup.  Ct.  404,  dismissing  appeal 
for  want  of  jurisdiction. 

210  U.  8.  336-SS8,  52  L.  Ed.  1084,  28  Snp.  Ot.  730,  KANSAS  OITT  N.  W. 
B.  B.  CO.  ▼.  ZIMMEBMAN. 

Not  cited. 

210  U.  S.  388^^1,  62  L.  Ed.  1086,  28  Sup.  Ot.  722,  BOBBfr-lflEBBILIi  CM). 
y.  8TBAT7S. 

Copyright  property  under  Federal  law  is  wholly  statutory,  and  depends 
upon  rli^t  created  under  acts  of  Congrees  passed  in  pursuance  of  prOYision 
of  Federal  Constitution,  article  I,  section  8,  relating  to  protection  of  authors 
and  inventors  in  ezdnsive  rights  to  their  writings  and  discoveries. 

Approved  in  Caliga  v.  Inter  Ocean  Newspaper  Co.,  215  U.  S.  188,  54 
L.  Ed.  152y  30  Sup.  Ct.  38,  holding  copyright  law  makes  no  provision 
for  second  application  or  filing  of  amendments,  and  second  application 
for  copyright  for  same  painting  under  different  title  cannot  be  sustained. 

Copyright  statutes  should  be  reasonably  construed  with  view  to  effect- 
ing poxpose  intended  by  Congress,  and  should  not  be  unduly  extended  by 
Judicial  construction  to  include  privileges  not  Intended  to  be  conferred. 

Approved  in  Aeolian  Co.  v.  Royal  Music  Roll  Co.,  196  Fed.  928,  hold- 
ing lender  Copyright  Act  of  1909,  c.  320,  §  36,  licensee  of  copyright  pro- 
prietor of  musical  composition  may  maintain  suit  to  restrain  violations 
of  Copyright  Act. 

Sole  rlgbt  to  vend,  under  Bevised  Statutes,  section  4952,  does  not  secure 
to  owner  of  copyrifi^t,  right,  after  sale  to  purchaser,  to  restrict  future  sales 
at  retail  to  specified  price  by  notice  in  book  that  sale  at  different  price 
will  be  treated  as  infringement. 

Approved  in  Scribner  v.  Straus,  210  U.  S.  353,  62  L.  Ed.  1095,  28 
Sup.  Ct.  735,  following  rule;  Straus  v.  American  Publishers'  Assn.,  231 
U.  S.  232,  234,  Ann.  Cas.  1915A,  369,  L.  R.  A.  1915A,  1099,  58  L.  Ed. 
198,  199,  34  Sup.  Ct.  84,  holding  agreement  relating  to  sale  of  copy- 
riglited  books  goes  beyond  protection  of  Copyright  Act  and  is  violation 
of  Sherman  Act;  Dr.  Miles  Medical  Co.  v.  John  D.  Park  ft  Sons  Co., 
220  U.  S.  405,  55  L.  Ed.  517,  31  Sup.  Ct.  376  (affirming  164  FTd.  805, 
90  C.  C.  A.  579),  contracts  between  manufacturer  of  proprietary  medi- 
cine and  jobbers  restricting  price  for  sales  by  jobbers  are  void  as  in 
restraint  of  trade;  Globe  Newspaper  Co.  v.  Walker,  210  U.  S.  362,  52 
L.  Ed.  1099.  28  Sup.  Ct.  726,  right  of  author  to  multiply  copies  of  his 
works   after  publication   is   statutory,   and   Congi*ess  by   Rev.    Stats., 
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§§  4965-4970,  having  provided  remedy  for  infringement  of  eop3rrighted 
Hiaps,  civil  action  is  not  maintainable  against  infringers;  Ford  Motor 
Co.  V.  Union  Motor  Sales  Co.,  235  Fed.  380,  381,  382,  holding  contract 
for  sale  of  patented  article  attempting  to  limit  price  of  resale,  void  and 
unenforceable;  Universal  Film  Mfg.  Co.  v.  Copperman,  218  Fed.  579, 
134  C.  C.  A.  305,  holding  seller  of  positive  film  in  England  could  not 
restrict  purchaser's  right  by  condition  that  film  should  not  be  resold  or 
hired  for  use  except  in  England,  nor  sold  for  exportation,  where  owner 
of  scenario  and  photoplay  had  no  copyright  in  England;  Ford  Motor 
Co.  v.  International  Automobile  League,  209  Fed.  235,  holding  patentee 
cannot  by  foi*m  of  license  agreement  with  dealers,  restrict  price  at  which 
patented  article  may  be  sold  in  open  market;  Robert  H.  Ingersoll  ft 
Bro.  V.  McCall,  204  Fed.  148,  holding  sale  of  watches  in  boxes  contain* 
iug  notice  of  price  restriction,  where  other  watches  under  same  patent 
are  sold  without  such  restriction,  is  not  for  protection  of  patent,  and 
purchaser  having  no  contractual  relations  with  manufacturer  making 
original  sale  is  not  bound  by  such  restriction;  Free  Sewing  Mach.  Co. 
V.  Biy-Block  Mercantile  Co.,  204  Fed.  635,  637,  holding  patentee  sell- 
ing patented  article  has  exercised  ''exclusive  right  to  vend"  given  by 
Rev.  Stats.,  §  4884,  and  cannot  fix  price  for  resale  by  purchaser  with 
whom  he  has  no  contractual  relations;  Waltham  Watch  Co.  v.  Keene, 
202  Fed.  232,  233,  234,  237,  242,  holding  manufacturer  of  patented  watch 
movement,  selling  article  to  jobbers  and  receiving  full  payment,  cannot 
attach  condition  to  contract  of  sale  fixing  price  for  resales  by  dealers; 
dissenting  opinion  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  69,  Ann.  Oas. 
1913D,  880,  56  L.  Ed.  672,  32  Sup.  Ct.  364,  majority  holding  sale  of  ink 
to  be  used  with  patented  mimeograph,  sold  under  license  restriction  to 
use  only  ink  supplied  by  patentee,  is  contributory  infringement;  dis- 
senting opinion  in  Straus  v.  American  Publishers*  Assn.,  193  N.  Y.  500, 
501,  502,  86  N.  E.  526,  527,  majority  holding  agreement  relating  to  sale 
of  copyrighted  books  is  not  violation  of  anti-trust  statutes;  Straus  v. 
American  Publishers'  Assn.,  201  Fed.  310,  119  C.  C.  A.  544,'  arguendo. 

Distinguished  in  Bauer  v.  O'Donnell,  229  U.  S.  12, 15,  Ann.  Caa.  1915A, 
150,  50  L.  B.  A.  (N.  S.)  1185,  57  L.  Ed.  1044,  1046,  33  Sup.  Ct.  616, 
patentee  having  made  full  and  complete  transfer  of  patented  article 
to  jobber,  cannot  by  notice  limit  price  at  which  future  retail  sales  may 
be  made ;  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  43,  47,  Ann.  Oas.  1913D, 
880,  56  L.  Ed.  662,  663,  32  Sup.  Ct.  364,  holding  sale  of  ink  to  be  used 
with  patented  mimeograph,  sold  under  license  restriction  to  use  only  ink 
supplied  by  patentee,  is  contributory  infringement;  American  Grapho- 
phone^o.  v.  Boston  Store,  225  Fed.  786,  holding  patentee  upon  sale 
of  patented  article  may  by  contract  require  immediate  vendee  to  observe 
X)rice  restrictions  upon  resale;  United  States  v.  Kellogg  Toasted  Com 
Flake  Co.,  222  Fed.  728,  730,  731,  Ann.  Oas.  1916A,  78,  holding  manu- 
facturer cannot,  in  connection  with  absolute  sale  to  jobbers,  control 
price  at  which  article  in  patented  cartons  is  resold  by  jobber  or  retailer 
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without  violating  Sherman  Act;  Sperry  &  Hutchison  Co.  ▼.  Fenster, 
219  Fed.  757,  contract  of  trading-stamp  concern  restricting  redemption 
privil^^s  to  subscribers  agreeing  to  distribute  stamxw  to  customers  only, 
is  not  in  conflict  with  Clayton  Act  of  1914,  c.  321,  §  3 ;  United  States  v. 
Standard  Sanitary  Mfg.  Co.,  191  Fed.  191,  holding  combination  of  cor- 
porations and  agreements  to  sell  wares  at  prices  and  on  terms  of  at- 
tached schedules,  and  to  sell  only  to  jobbers  signing  resale  contract,  are 
void  under  Sherman  Act;  Automatic  Pencil  Sharpener  Co.  v.  Goldsmith 
Bros.,  190  Fed.  205,  holding  owner  of  patent  may  sell  patent  under  price 
restrictions  for  resale,  and  enjoining  violation  of  such  restrictions;  In- 
diana Mfg.  Co.  V.  Nichols  &  Shepard  Co.,  190  Fed.  582,  holding  licen- 
see violating  restrictions  of  license  of  patented  machine  is  infringer; 
Thomas  A.  Edison  v.  Ira  M.  Smith  Mercantile  Co.,  188  Fed.  926,  en- 
joining resale  of  patented  phonograph  records  in  violation  of  price 
restriction  of  original  sale;  Crown  Cork  etc.  Co.  v.  Standard  Brewery, 
174  Fed.  258,  259,  holding  valid  contract  by  user  of  patented  machine 
to  use  in  connection  with  such  machine  only  articles  obtained  from 
owner  of  patent,  and  violation  of  such  restriction  is  infringement  of 
patent ;  The  Fair  v.  Dover  Mfg.  Co.,  166  Fed.  118,  92  C.  C.  A.  43,  hold- 
ing owner  of  patent  has  right  to  reserve  to  himself  as  part  of  his  mon- 
opoly control  of  price  at  which  dealers  may  retail  patented  product  to 
users;  Straus  v.  American  Publishers'  Assn.,  193  N.  Y.  498,  86  N.  E. 
526,  holding  agreement  relating  to  sale  of  copyrighted  books  is  not  viola- 
tion of  anti-trust  statutes ;  Fisher  Flouring  Mills  Co.  v.  Swanson,  76 
Wash.  664,  666,  668,  51  L.  B.  A.  (N.  S.)  622,  137  Pac.  150,  151,  holding 
fixing  of  resale  price  of  flour  was  ancillary  to  main  contract  of  sale  and 
not  void  as  tending  to  restrict  competition;  dissenting  opinion  in  Dr. 
Miles  Medical  Co.  v.  John  D.  Park  &  Sons  Co.,  220  U.  S.  410,  55  L.  Ed. 
520,  31  Sup.  Ct.  376,  majority  holding  contracts  between  manufacturers 
of  proprietary  medicine  and  jobbers  restricting  price  for  sales  by  job- 
bers are  void  as  in  restraint  of  trade. 

Right  of  patentee  to  control  price  at  which  patented  article  shall  be 
sold  by  his  vendee.    Note,  Ann.  Oaa.  1915A,  165. 

Right  of  vendor  of  commodity  to  control  price  on  resale  by  vendee. 
Note,  Ann.  Oas.  1916A,  82,  86. 

Right  to  fix  retail  price  as  incident  of  copyright.    Note,  16  L.  B.  A. 
(N.  S.)  767. 

Condition  imposed  by  manufacturer  as  to  retail  price,  as  binding 
retailer  purchasing  from  middleman.    Note,  S  B.  R.  0.  802. 

210  XT.  8.  352-856,  52  L.  Ed.  1094,  28  8np.  Ot  735,  80BIBNEB  ▼.  8TBAXJS. 

Right  to  fix  retail  price  as  incident  of  copyright.    Note,  16  L.  R.  A. 
(N.  S.)  767. 

Condition  imposed  by  manufacturer  as  to  retail  price,  as  binding 
retailer  purchasing  from  middleman.    Note,  3  B.  B.  0.  802* 
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210  U.  8.  356-^7,  52  L.  Ed.  1096,  28  Sup.  Ct  726,  GLOBE  KBWSPAPEK 
CO.  V.  WAIiKEB. 

Bight  of  anthor  to  multiply  copiee  of  books^  maps  or  other  copyxl^lited 
works,  after  publication,  is  creation  of  Federal  statutes. 

Approved  in  Dixou  v.  Corinne  Runkel  Stock  Co.,  214  Fed.  422,  hold- 
ing suit  for  infringement  of  copyright  is  not  common-law  cause  within 
Rev.  Stats.^  §  915,  and  plaintiff  in  such  action  is  not  entitled  to  attach- 
ment. 

Copyright  statute  provides  comprehensive  system  of  rights  and  remedies, 
and  such  remedies  are  exclusive. 

A]>proved  in  United  States  v.  McCord,  233  U.  S.  162,  58  L.  Ed,  897, 
34  Sup.  Ct.  550,  holding  purpose  of  Congress  to  give  United  States  ex- 
clusive right  to  bring  suit  within  six  months  on  contractor's  bond  under 
act  of  1894,  as  amended  by  act  of  1905,  is  clearly  expressed,  and  action 
on  bond  for  benefit  of  creditor  was  prematurely  brought;  Hills  &  Co. 
V.  Hoover,  220  U.  S.  337,  Ann.  Cas.  19120,  562,  55  L.  Ed.  489,  31  Sup. 
Ct.  402,  holding  institution  of  replevin  suit  in  Federal  court  for  recovery 
of  infringing  copies  of  copyrighted  engraving  precludes  owner  of  copy- 
right from  maintaining  action  of  assumpsit  to  recover  penalties  for 
copies  seized  under  writ  of  replevin;  Dixon  v.  Corinne  Runkel  Stock 
Co.,  214  Fed.  422,  holding  suit  for  infringement  of  copyright  is  not 
common-law  action  within  Rev.  Stats.,  §  915,  and  plaintiff  in  such  action 
is  not  entitled  to  attachment ;  Ohman  v.  City  of  New  York,  168  Fed.  958, 
holding  remedies  provided  by  Rev.  Stats.,  §§  4965,  4970,  for  infringe- 
ment of  copyright  by  injunction  and  recovery  of  penalty,  are  exclusive, 
and  action  for  damages  for  infringement  cannot  be  maintained  except 
under  such  provision;  Berwind  Coal  Min.,Co.  v.  Metropolitan  S.  S.  Co., 
IGG  Fed.  793,  794,  holding  lien  given  by  New  Jersey  statute  of  1857, 
as  amended  in  1884,  for  labor  or  materials  furnished  for  construction 
of  vessel  in  that  State,  is  enforceable  in  equity  court  of  another  juris- 
diction having  possession  of  and  administering  property  in  insolvency 
proceeding;  The  Fair  v.  Dover  Mfg.  Co.,  166  Fed.  118,  92  C.  C.  A.  43, 
holding:  owner  of  patent  has  right  to  reserve  to  himself  as  part  of  his 
monopoly  control  of  price  at  which  dealers  may  retail  patented  product 
to  users. 

Distinguished  in  United  States  v.  Stevenson,  215  U.  S.  197,  54  L.  Ed. 
156,  30  Sup.  Ct.  35,  holding  provision  of  Immigration  Act  of  1907,  §  5, 
for  recovery  of  penalty  in  civil  action  for  assisting  or  encouraging  im- 
poi'tation  of  alien  contract  laborers,  does  not  preclude  prosecution  by 
indictment  to  enforce  penalty;  Ohman  v.  City  of  New  York,  168  Fed. 
958,  declaration  for  damages  for  mutilating  and  selling  maps  does  not 
state  cause  of  action  where  it  is  not  alleged  maps  were  copyrighted. 

Remedy  under  former  copyright  law  for  infringing  copyright  of 
map,  chart,  print,  etc.,  compared  with  remedy  under  existing  stat- 
ute.   Note,  Ann.  Cas.  19120,  567. 
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Judgment  of  Circuit  Court  in  action  for  damages  for  infringement  of 
copyright^  in  wUch  prior  judgment  sustaining  demurrer  and  dismissing 
declaration  on  ground  tbat  copyriglit  law  gave  no  such  action  was  reversed 
by  Circuit  Court  of  Appeals,  may  be  reviewed  by  Supreme  Court  on  direct 
writ  of  error. 

Approved  in  Simmons  v.  The  Steamship  Jefferson,  215  U.  S.  138,  17 
Ann.  Cas.  907,  54  L.  Ed.  129,  30  Sup.  Ct.  54,  claim  for  salvage  service 
rendered  to  vessel  in  danger  of  destruction  by  fire  while  undergoing  re- 
pairs at  dry  dock  is  within  admiralty  jurisdiction. 

Distinguished  in  Lamar  v.  United  States,  240  U.  S.  64,  60  L.  Ed.  528, 
36  Sup.  Ct.  256,  whether  Criminal  Code,  §  32,  covers  falsely  personating 
congressman,  and  whether  congressman  is  State  or  Federal  officer,  are 
not  constitutional  questions  which  can  be  made  basis  of  direct  appeal 
under  Judicial  Code,  §  241 ;  Union  Trust  Co.  v.  Westhus,  228  U.  S.  523, 
57  L.  Ed.  949,  33  Sup.  Ct.  593,  denying  right  of  direct  review  by  Su- 
preme Court,  where  constitutional  question  is  first  raised  in  trial  court 
after  mandate  of  Circuit  Court  of  Appeals  has  been  filed ;  Metropolitan 
Water  Co.  v.  Kaw  Valley  Drainage  Dist.,  223  U.  S.  522,  56  L.  Ed.  535, 
32  Sup.  Ct.  246,  holding  Federal  Supreme  Court  cannot  review  as  pre- 
senting jurisdictional  question,  decree  of  Federal  Circuit  Court  dismiss- 
ing biU  to  remove  condemnation  proceeding  from  State  to  Federal  court, 
which  decree  was  made  under  mandate  from  Circuit  Court  of  Appeals. 

210  U.  S.  36&-372,  52  Is,  Ed.  1101,  28  Sup.  Ot.  720,  WESTERN  IjOAN  As 
SAV.  CO.  V.  BUTTE  &  BOSTON  OONSOL.  MIN.  OO. 

Objection  to  Jurisdiction  of  Federal  court  of  particular  district  on 
ground  that  neither  party  Is  resident  of  district  is  waived  by  demurring 
on  grounds  reaching  to  merits  In  addition  to  Jurisdictional  grounds,  where 
under  local  practice  objection  to  Jurisdiction  may  be  taken  by  special 
appearance. 

Approved  in  Thames  etc.  Marine  Ins.  Co.  v.  United  States,  237  U.  S. 
25,  Ann.  Gas.  1915D,  1087,  59  L.  Ed.  823,  35  Sup.  Ct.  496,  and  United 
States  V.  Hvoslef,  237  U.  S.  12,  Aim.  Gas.  1916A,  286,  59  L.  Ed.  818, 
35  Sup.  Ct.  459,  pleading  to  merits  witliout  objection  that  suit  was 
brought  in  wrong  Federal  district  waives  requirement  of  Tucker  Act^ 
of  1887,  §  5,  that  suits  upon  claims  against  United  States  must  be 
brought  in  district  in  which  plaintiff  resides;  Louisville  etc.  R.  R.  Co. 
V.  Western  Union  Tel.  Co.,  234  U.  S.  373,  58  L.  Ed.  1358,  34  Sup.  Ct.  810, 
holding  suit  challenging  judgment  of  special  court  of  eminent  domain 
is  suit  to  remove  cloud  from  title,  and,  under  Judicial  Code,  §  57,  is 
cognizable  in  district  in  which  property  is  situated,  although  neither 
party  resides  in  district;  Macon  Grocery  Co.  v.  Atlantic  Coast  Line 
R.  R.  Co.,  215  U.  S.  508,  54  L.  Ed,  304,  30  Sup.  Ct.  184,  Federal  Cir- 
cuit Court  of  district  in  which  defendant  is  no1>  inhabitant  has  no 
jurisdiction  over  case  arising  under  Federal  Constitution,  even  though 
requisite  diversity  of  citizenship  exists,  where  there  was  no  waiver  of 
objection  to  suit  in  that  district;  Kreigh  v.  Westinghousc,  Church,  Kerr 
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&  Co.,  214  U.  8.  253,  63  L.  Ed.  986,  29  Sap.  Ct.  619,  objection  to  juris- 
diction in  employee's  action  for  injuries  removed  to  Federal  court  be- 
cause of  nonresidence  oL  parties  in  district  is  waived  by  making  up 
issues  to  merits;  Burke  v.  Mountain  Timber  Co.,  224  Fed.  592,  uphold- 
ing Federal  jurisdiction  of  suit  against  nonresident  defendant  to  fore- 
close mortgage  on  land  within  district,  although  neither  party  is  citizen 
of  State;  Park  Square  Automobile  Station  v.  American  Locomotive 
Co.,  222  Fed.  989,  holding  suit  brought  in  State  in  which  neither  party 
resides  is  removable  to  Federal  court  in  district  of  defendant's  resi- 
dence, and  denying  motion  to  remand;  Klink  v.  Chicago  etc.  Ry.  Co., 
219  Fed.  462,  135  C.  C.  A.  169,  where  citizen  of  Colorado  and  Montana 
sued  railroad  incorporated  in  Illinois  and  Iowa  in  Colorado  court,  de- 
fendant by  removing  cause  waives  objection  that  district  of  Colorado 
is  not  district  whereof  all  plaintiffs  in  error  are  citizens;  Louisville 
etc.  R.  Co.  V.  Western  Union  Tel.  Co.,  218  Fed.  97,  110,  111,  suit  be- 
tween citizens  of  different  States  brought  in  State  of  which  plaintiff 
is  citizen,  but  not  in  district  of  residence,  is  removable  by  nonresident 
defendant,  although  it  could  not  have  been  brought  originally  in  Fed- 
eral court  of  such  district;  Clark-Herrin-Campbell  Co.  v.  H.  B.  Clafiin 
Co.,  218  Fed.  431,  134  C.  C.  A.  229,  special  appearance  in  involuntary 
bankruptcy  proceeding  to  object  to  jurisdiction  becomes  general  appear- 
ance by  traversing  all^ations  of  insolvency  and  acts  of  bankruptcy; 
Lehigh  Valley  Coal  Co.  v.  Yensavage,  218  Fed.  550,  551,  134  C.  C.  A. 
275,  holding  defendant  waives  objection  to  jurisdiction  of  particular 
Federal  district  by  continuing  to  press  plea  after  it  appears  that  plain- 
tiff is  alien;  St.  John  v.  United  States  Fidelity  etc.  Co.,  213  Fed.  687, 
plaintiff,  who  is  citizen  of  Wyoming,  suing  Maryland  corporation  in 
State  court  of  Montana,  may  object  to  removal  to  Federal  court  in 
Montana  on  ground  that  neither  party  is  resident  of  district;  Adler 
Goldman  Commission  Co.  v.  Williams,  211  Fed.  532,  objection  that  cred- 
itors' suit  in  Federal  court  between  citizens  of  different  States  is 
brought  in  district  in  which  none  of  parties  reside  by  moving  to  dis- 
miss bill  on  that  ground  and  for  insufficiency  of  bill,  is  waived  by  plea 
to  merits;  Revett  V.  Clise,  207  Fed.  676,  denying  Federal  jurisdiction 
under  Act  of  1875,  §  8,  of  action  by  citizen  of  Colorado  against  citizens 
of  Washington,  who  are  residents  of  Federal  district  in  which  suit  is 
brought,  and  citizens  of  New  York  and  New  Jersey  corporation,  where 
action  is  not  to  establish  claim  to  real  property  in  district  or  to  en- 
force lien;  Johnson  v.  North  Star  Lumber  Co.,  206  Fed.  628,  125 
C.  C.  A.  118,  upholding  Federal  jurisdiction  of  suit  to  quiet  title  to 
land  in  Oregon  brought  by  Minnesota  corporation  against  citizens  of 
Washington  in  Federal  district  of  Oregon,  where  defendant  by  filing 
cross-bill  on  merits  waived  objection  to  Federal  court  of  that  district; 
Mattison  v.  Boston  etc.  B.  Co.,  205  Fed.  823,  action  brought  in  New 
York  court  by  Vermont  administrator  of  resident  of  Vermont  killed 
in  New  York,  against  railroad  of  Massachusetts,  is  not  removable  to 
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Federal  court  of  district  of  New  Tork  over  plaintiff's  objection;  Simp- 
son V.  Geary,  204  Fed.  509,  railroad  appearing  generally  in  suit  to 
enjoin  enforcement  of  penalties  for  violation  of  act  of  Arizona  of  1912 
regulating  train  crews,  waives  objection  that  suit  is  not  brought  in 
district  of  its  residence;  Western  Union  Tel.  Co.  y.  Louisville  etc.  R. 
Co.,  201  Fed.  937,  120  C.  C.  A.  257,  stiit  is  not  removable  on  ground 
that  it  arises  under  Constitution  where  none  of  defendants  are  inhab- 
itants of  district,  in  absence  of  plaintiff's  consent  or  waiver  of  objection 
to  jurisdiction;  Baldwin  v.  Pacific  Power  etc.  Co.,  199  Fed.  294,  foreign 
corporation  doing  business  in  Oregon  filing  removal  petition  alleging 
it  is  not  resident  of  Oregon  in  suit  in  that  State  is  estopped  to  claim 
in  support  of  right  to  remove  that  it  is  resident  of  that  Federal  dis- 
trict; Smellie  v.  Southern  Pac.  Co.,  197  Fed.  644,  alien  suing  in  State 
court  citizen  who  is  nonresident  of  State  and  of  Federal  district  can- 
not object  to  removal  to  Federal  court  of  that  district;  Detroit  Trust 
Co.  V.  Pontiac  Sav.  Bank,  196  Fed.  32, 115  C.  C.  A.  663,  holding  in  suit 
by  trustee  to  recover  money  paid  to  creditor  by  bankrupt,  general 
appearance  and  answering  to  merits  waives  objection  to  jurisdiction; 
Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  9,  114  C.  C.  A.  21,  defend- 
ants by  filing  general  demurrer  to  sufficiency  of  bill  waive  objection 
to  jurisdiction  on  ground  that  neither  party  is  resident  of  district; 
Turk  V.  Illinois  Cent.  R.  Co.,  193  Fed.  254,  denying  motion  to  remand 
suit  by  insurance  company,  having  paid  fire  loss,  against  railroad  in 
name  of  insured,  which  was  removed  to  Federal  court  on  ground  of 
•diversity  of  citizenship,  where  insured  lived  in  Federal  district,  but 
insurer  and  railroad  did  not;  McEldowney  v.  Card,  193  Fed.  479,  where 
i^uit  by  trustee  is  brought  in  Federal  court  on  cause  of  action  within 
general  jurisdiction  of  court,  appearance  and  plea  to  merits  amount  to 
waiver  of  local  jurisdiction  under  Bankruptcy  Act,  §  23b,  in  particular 
district;  Atchison  etc.  Ry.  Co.  v.  Gilliland,  193  Fed.  610,  113  C.  C.  A. 
476,  where  neitlier  party  resides  in  Federal  district  in  which  suit  is 
brought,  defendant  by  filing  answer  and  taking  part  in  trial  on  merits 
waives  objection  to  jurisdiction ;  Southern  Pac.  Co.  v.  Arlington  Heights 
Fruit  Co.,  191  Fed.  106,  111  C.  C.  A.  581,  defendant  making  special 
appearance  to  object  to  jurisdiction  of  Federal  court  in  suit  removed 
from  State  court  does  not  waive  objection  to  jurisdiction,  although  plea 
to  jurisdiction  includes  matter  going  to  subject  of  suit;  Kentucky  Coal 
Lands  Co.  v.  Mineral  Develop.  Co.,  191  Fed.  907,  den3dng  motion  to 
remand  action  of  ejectment  brought  in  district  in  which  property  is 
located  and  removed  to  Federal  court,  although  neither  party  is  resi- 
dent of  district;  Sagara  v.  Chicago  etc.  Ry.  Co.,  189  Fed.  221,  holding 
defendant  by  filing  removal  petition  waived  right  to  be  sued  in  district 
of  residence,  but  sustaining  motion  to  remand  upon  objection  to  juris- 
diction by  alien  plaintiff;  H.  J.  Decker  Jr.  ft  Co.  v.  Southern  Ry.  Co., 
189  Fed.  225,  nonresident  alien  suing  in  district  other  than  that  of 
residence  of  either  party  waives  right  to  object  to  same;  Title  Guaranty 
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etc.  Co.  V.  United  States,  187  Fed.  100,  109  C.  C.  A.  106,  filing  affidavit 
of  defense  invoking  jurisdiction  of  court  to  determine  questions  goin^ 
to  merits  waives  objection  to  jurisdiction;  Katallo  Co.  v.  Rones,  186 
Fed.  38,  108  C.  C.  A.  132,  holding  defendant's  filing  of  removal  petition 
waived  right  to  be  sued  in  district  of  residence  and  motion  to  dismiss 
was  properly  denied;  Sheppard  v.  Lincoln,  184  Fed.  183,  general  ap- 
jiearance  and  demurrer  on  ground  going  to  merits  is  waiver  of  objection 
to  jurisdiction  of  bankruptcy  court  in  suit  by  trustee  to  set  aside 
preference;  Bluefields  S.  S.  Co.  v.  Steele,  184  Fed.  586, 106  C.  C.  A.  564, 
objection  to  jurisdiction  is  waived  by  appearance  and  filing  of  motion 
to  vacate  order  appointing  ancillary  receiver  on  grounds  going  to  merits 
as  well  as  to  jurisdiction;  United  States  v.  Schofield  Co.,  182  Fed.  244, 
245,  objection  to  jurisdiction,  in  action  by  subcontractor  on  bond  of 
contractor  for  public  improvement,  brought  in  wrong  district,  is  waived 
by  filing  of  affidavit  of  defense  containing  defenses  going  to  merits; 
Gruetter  v.  Cumberland  Tel.  &  Tel.  Co.,  181  Fed.  255,  denying  motion 
to  remand  where  plaintiff's  residence  in  district  was  sufficiently  shown 
by  statement  filed  by  him  on  same  day  as  removal  petition;  Ladew  v. 
Tennessee  Copper  Co.,  179  Fed.  248,  dismissing  action  to  abate  nuisance 
brought  in  district  in  which  neither  party  resides,  where  objection  to 
jurisdiction  was  not  waived;  Clark  v.  Southern  Pac.  Co.,  175  Fed.  127, 
128,  where  suit  in  court  of  State  of  which  neither  party  is  citizen  is 
removed  to  Federal  court,  defendant's  filing  of  removal  petition  and 
plaintiff's  obtaining  commission  to  take  depositions  waives  plea  to 
jurisdiction  by  either  party;  Patton  v.  Meadows,  173  Fed.  225,  deny.- 
ing  motion  to  set  aside  order  to  remand  on  ground  of  waiver  by  gen- 
eral appearance;  Peale  v.  Marian  Coal  Co.,  172  Fed.  640,  right  of 
defendant  to  be  sued  in  district  of  its  residence  was* waived  by  its 
appearance  and  demurrer  to  bill  for  specific  performance  on  ground 
tliat  complainant  was  not  entitled  to  relief  asked;  Hultberg  ▼.  Ander^ 
son,  170  Fed.  660,  Federal  court  has  jurisdiction  of  suit  by  judgment 
creditor  to  subject  property  in  district  to  payment  of  debt,  under  act 
of  1875,  notwithstanding  neither  party  is  citizen  or  resident  of  dis- 
trict; Harrington  v.  Great  Northern  Ry.  Co.,  169  Fed.  716,  holding 
motion  to  remand  controverting  facts  stated  in  removal  petition  is  plea 
to  jurisdiction,  and  requiring  party  to  take  evidence  on  issues;  Moyer 
v.  Chicago  etc.  Ry.  Co.,  168  Fed.  107,  108,  written  consent  by  counsel 
for  plaintiff  to  general  demurrer  taken  out  of  time  by  defendant  after 
removal  waives  plea  to  jurisdiction  of  Federal  court;  Campbell  v. 
Johnson,  167  Fed.  104,  92  C.  C.  A.  554,  objection  to  jurisdiction  of  Fed- 
eral court  on  ground  that  complaint  does  not  allege  that  defendants 
are  residents  of  district  is  waived  by  general  appearance  and  demurrer 
objecting  to  jurisdiction  and  that  complaint  does  not  state  cause  of 
action;  Mahopoulus  v.  Chicago  etc.  Ry.  Co.,  167  Fed.  168,  action  by 
alien  nonresident  against  corporation  in  State  other  than  that  of  its 
incorporation,  but  in  which  it  transacts  business  and  is  subject  to  suit. 
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wliere  thore  is  uo  ground  for  removal  except  divei*sity  of  citizenship,  is 
not  removable  without  plaintiff's  consent;  Lawrence  v.  Southern  Pac. 
Co.,  165  Fed.  243,  affirmative  averment  in  removal  petition  that  de- 
fendant is  citizen  and  resident  of  another  State  is  sufficient  without 
averment  of  nonresident  of  State;  Barlow  v.  Chicago  etc.  Ry.  Co.,  164 
Fed.  768,  76Q,  holding  alien  by  bringing  suit  in  State  court  waives  objec- 
tion to  jurisdiction  of  Federal  court  of  that  district  to  which  defendant 
removes  cause,  and  denying  motion  to  remand;  Holton  v.  Helvetia- 
Swiss  Fire  Ins.  Co.,|I63  Fed.  660,  661,  denying  motion  to  remand  where 
removal  petition  alleges  that  plaintiff  is  citizen  of  State  and  resident 
of  Federal  district,  and  that  defendant  is  citizen  of  foreign  State; 
St.  Louis  etc.  R.  Co.  v.  Kitchen,  98  Ark.  513,  50  L.  E.  A.  (N.  S.)  828, 
136  S.  W.  971,  suit  brought  in  State  court  outside  of  Federal  district 
of  plaintiff's  resident  is  not  removable  to  Federal  court  by  defendant 
who  is  resident  of  another  State;  Jenkins  v.  Atlantic  Coast  Line  R. 
Co.,  84  S.  C.  350,  66  S.  E.  412,  jurisdiction  of  action  against  carrier 
for  penalty  under  statute  of  1903  may  be  acquired  by  magistrate  in 
county  other  than  that  in  which  cause  of  action  arose  by  appearance  of 
carrier  arid  contesting  of  merits ;  Gist  v.  Equitable  Surety  Co.,  161  Wis. 
83,  151  N.  W.  383,  holding  suit  commenced  in  State  court  in  Federal 
district  of  which  neither  party  is  resident  cannot  be  removed  to  Fed- 
eral court  of  that  district  for  reason  that  such  Federal  court  had  no 
jurisdiction  of  original  suit. 

Distinguished  in  Big  Vein  Coal  Co.  v.  Read,  229  U.  S.  39,  57  L.  Ed. 
1056,  33  Sup.  Ct.  694,  special  appearance  in  Federal  court  to  object 
to  jurisdiction  does  not  give  court  jurisdiction  to  issue  attachment; 
Re  Winn,  213  U.  S.  469,  58  L.  Ed.  878,  29  Sup.  Ct.  515,  holding  neither 
appearance  nor  consent  can  confer  jurisdiction  where  no  Federal  court 
has  jurisdiction,  and  granting  mandamus  to  compel  Circuit  Court  to 
remand  case;  Fry  v.  Denver  etc.  R.  Co.,  226  Fed.  896,  objection  by 
demurrer  under  California  Code  of  Civil  Procedure,  §  430,  where  it  is 
apparent  on  face  of  complaint  that  court  has  no  jurisdiction  of  action 
by  nonresident  against  foreign  corporation,  is  not  waived  by  demurrintr 
also  on  other  grounds,  where  code  requires  that  several  grounds  relied 
upon  must  be  stated  in  same  pleading;  George  v.  Tennessee  Coal  etc. 
R.  Co.,  184  Fed.  952,  granting  motion  to  remand  suit  between  nonresi- 
dents brought  in  State  court  by  attachment  on  land  in  district ;  Hubbard 
V.  Chicago  etc.  Ry.  Co.,  176  Fed.  997,  where  removal  petition  is  defective, 
fact  that  plaintiff  takes  depositions  under  notice  headed  "United 
States  Circuit  Court,  District  of  Minnesota,  Third  Division,"  and  depo- 
sition is  filed  in  that  court,  is  not  waiver  of  right  to  have  case  re- 
manded; Shawnee  Nat.  Bank  v.  Missouri  etc.  Ry.  Co.,  175  Fed.  460, 
461,  remanding  suit  brought  in  eastern  district  of  Oklahoma  by  resi- 
dent of  western  district  against  resident  of  another  State  and  removed 
to  Federal  court  of  eastern  district,  although  suit  was  brought  in  that 
district  to  prevent  removal;  dissenting  opinion  in  Lehigh  Valley  Coal 
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Co.  T.  Tensavage^  218  Fed.  668,  669, 134  C.  G.  A.  276,  majority  holding 
defendant  waives  objection  to  jurisdiction  of  particular  Federal  dis- 
trict by  continuing  to  press  plea  after  it  appears  that  plaintifE  is  alien. 

Waiver  of  want  of  jurisdiction  of  particular  Federal  court  to 
which  case  is  removed  from  State  court.    Note,  14  Ann.  O^a,  1174. 

While  Revised  Statutes,  section  914,  lequires  Federal  Olrcidt  and  IMs- 
tiict  Courts  to  conform  as  near  as  may  l>e  to  State  practice,  determination 
of  question  of  Jurisdiction  of  Federal  court  is  for  l^eral  Supreme  Court 
alone. 

Approved  in  Male  v.  Atchinson  etc.  Ry.  Co.,  240  U.  S.  101,  60  Ik  Ed. 
646,  36  Sup.  Ct.  353,  question  of  jurisdiction  depending  upon  contro- 
versy as  to  district  of  residence  may,  where  statutory  rights  have  not 
been  waived,  be  brought  to  Supreme  Court  in  direct  appeal  under 
Judicial  Code,  §  238;  Mechanical  Appliance  Co.  V;  Castleman,  216  U.  S. 
443,  64  L.  Ed.  276,  30  Sup.  Ct.  125,  holding  in  cases  concerning  juris- 
diction of  Federal  courts,  notwithstanding  Rev.  Stats.,  §  914,  neither 
statutes  of  State  nor  decisions  of  its  courts  are  conclusive  upon  Federal 
courts. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to^  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  463. 

210  t7.  S.  373-386,  52  !■.  Ed.  1103,  28  Sup.  Ot  708, 1/>inX>NEB  T.  DENVER. 

Charter  authorizing  city  council  to  determine  condnslTely  tbat  Impcove- 
ments  were  ordered  by  board  after  proper  petition  bad  been  filed  is  not 
denial  of  due  process  because  «nch  finding  is  made  without  notice  to  land 
owner,  where  land  owner  is  given  hearing  upon  assessment  Itself. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  427, 
60  L.  Ed.  1079,  36  Sup.  Ct.  647,  owners  of  property  assessed  for  bene- 
fits for  street  widening  are  not  entitled  to  be  heard  in  original  or 
curative  proceedings  upon  amount  of  awards  to  owners  of  property 
condemned,  although  city  charter  provides  single  proceeding  for  con- 
demnation and  assessment  of  benefits  and  requires  notice  to  owner 
within  district;  Twining  v.  New  Jersey,  211  U.  S.  Ill,  63  L.  Ed.  Ill,  29 
Sup.  Ct.  14,  holding  exemption  from  compulsory  self-incrimination  is 
not  privilege  or  immunity  of  national  citizenship  guaranteed  by  Four- 
teenth Amendment  against  abridgment  by  States;  Home  Tel.  &  Tel.  Co. 
V.  Los  Angeles,  211  U.  S.  278,  63  L.  Ed.  185,  29  Sup.  Ct.  50,  upholding 
ordinances  establishing  telephone  rates,  although  provision  of  charter 
under  which  ordinances  were  enacted  does  not  provide  for  notice  and 
hearing,  where  both  notice  and  hearing  were  in  fact  given;  Jackson 
Lumber  Co.  v.  McCrimmon,  164  Fed.  762,  upholding  Florida  Laws  of 
1907  relating  to  assessments  for  three  years  previous  upon  property 
escaping  taxation,  and  sale  of  property  for  unpaid  taxes  thereunder; 
Londoner  v.  Denver,  52  Colo.  25,  27,  119  Pac.  159,  160,  upholding  or- 
dinance for  acquisition  of  land  for  parks;  Denver  v.  Rubidge,  51  Colo. 
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230,  116  Pac.  1132,  upholding  aaBessmentB  for  eonstruetioii  of  Btozm 
sewer;  Hitehcock  v.  Smith,  34  App.  D.  C.  529,  upholding  order  of  Post- 
master-general revoking  privilege  of  second-olasa  rate  aecorded  to  pub- 
lipation,  where  publisher  submitted  written  answer  and  to  whom  oral 
hearing  would  have  been  given  upon  request;  City  of  Pocatello  v. 
Murray,  21  Idaho,  204,  120  Pac.  820,  upholding  Revised  Codes,  §  2839, 
providing  for  commission  to  establish  water  rates  and  requiring  such 
commissioners  to  be  ta2q>ayers  of  city;  Cox  v.  Wallace,  100  Miss.  543, 
56  South.  466,  upholding  Code  1906,  §  382,  relating  to  establishment  of 
drainage  districts,  providing  for  notice  by  publication;  Durkee  v.  City 
of  Barre,  81  Vt.  538,  539,  71  Atl.  821,  upholding  Laws  1906,  p.  265, 
No.  256,  authorizing  city  council  upon  its  determination  that  street  pave- 
ment is  for  public  good  to  assess  property  upon  notice;  dissenting 
opinion  in  People  ex  rel.  State  Board  of  Equalization  v.  Pitcher,  56 
Colo.  430,  138  Pac.  538,  majority  upholding  laws  of  1911  allowing  tax 
commission  to  change  valuation  of  property  in  county  without  notice. 

Under  law  of  Colorado  denying  land  owner  xis^t  to  object  in  courts 
to  assessment,  upon  ground  that  objections  are  cognisaUe  only  by  board  of 
equallzatioB,  due  process  of  law  requires  not  only  opportunity  to  submit 
objections  to  tax  to  board,  but  that  taxpayer  be  given  opportunity  to  sup- 
port allegations  by  argument  and  proof. 

Approved  in  Bi-Metallic  Inv.  Co.  v.  State  Board  of  Equalization,  239 
U.  S.  445,  60  L.  Ed.  375,  36  Sup.  Ct.  142,  upholding  order  of  Colorado 
Tax  Commission  and  State  Board  of  Equalization  requiring  local  officer 
to  increase  assessed  valuation  of  property  in  Denver,  although  no 
opportunity  was  given  to  individual  taxpayers  to  be  heard,  nor  to  city 
or  county  ofScial  other  than  that  time  of  meeting  of  board  is  fixed 
by  law ;  Brookes  v.  Oakland,  160  Cal.  428,  117  Pac.  434,  holding  void 
act  of  1911  conferring  on  city  power  to  create  sewer  district  and  to 
issue  bonds  to  pay  cost  of  such  sewer,  which  bonds  are  to  be  paid 
by  assessment  on  property  in  district,  where  property  owner  is  given  no 
hearing  upon  question  as  to  whether  sewer  benefits  his  property  or  as 
to  whether  his  property  should  be  included  in  district;  Denver  v.  State 
Inv.  Co,,  49  Colo.  246,  248,  249,  251,  254,  112  Pac.  790,  791,  792,  793, 
holding  assessments  for  street  improvement  void,  where  taxpayers  were 
not  given  legal  hearing  on  their  objections  to  assessments;  West  Hart- 
ford V.  Coleman,  88  Conn.  80,  89  Atl.  1121,  holding  valid  assessment 
for  local  improvements  cannot  be  made  under  12  Sp.  Laws,  pp.  40, 
483,  without  notice  to  land  owner  and  opportunity  to  be  heard ;  Phillii>s 
V.  Ballinger,  37  App.  D.  C.  51,  upholding  act  of  Congress  authorizing 
Secretary  of  Interior  to  suspend  for  disreputable  conduct  attorneys 
practicing  before  his  department  after  notice  and  hearing;  Long  Dock 
Co.  V.  State  Board  of  Assessors,  86  N.  J.  L.  600,  601,  92  Atl.  442, 
holding  under  Railroad  Tax  Act,  taxpayer  may  call  members  of  State 
board  of  assessors  and  cross-examine  them  as  to  individual  knowledge 
in  regard  to  valuation  of  property,  but  not  as  to  method  by  which 
XIX— 83 
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board  reached  its  result;  Erie  R.  Co.  v.  Mayor  etc.  of  Paterson,  79 
N.  J.  L.  514,  76  Atl.  1066,  holding  land  owner  is  entitled  to  support 
objection  to  assessment  for  public  improvement  by  argument  and  proof, 
and  hearing  was  denied  by  change  of  time  of  regular  meeting;  In^e 
Grand  Boulevard  etc.  in  City  of  New  York,  212  N.  Y.  544,  106  N.  E. 
632,  holding  Laws  1895,  c.  1006,  providing  that  on  filing  of  official  map 
showing*  discontinuance  of  streets,  abutting  owners  affer  lapse  of 
six  years  lose  right  to  compensation  for  easements  appropriated,  is  void 
as  denial  of  due  process;  Hughes  v.  Portland,  53  Or.  391,  100  Pac.  951, 
holding  reassessment  ordinance  for  local  improvement  void  where  prop- 
ci'ty  owner's  objections  were  referred  to  committee  which  did  not  re- 
port on  them  until  ordinance  was  passed. 

Distinguished  in  Lanham  &  Sons  Co.  v.  Rome,  136  Ga.  401,  71  S.  E. 
772,  refusing  to  enjoin  assessments  for  street  improvements  where 
ample  opportunity  was  given  to  owners  of  abutting  lots  to  contest 
amount  of  assessments. 

Validity  of  judicial  or  official  act  performed  on  Sunday.    Note, 
Ann.  Gafl.  1916B,  25. 

210  U.  &  387-406,  52  L.  Ed.  lllS,  28  Sap.  Ot  714,  PIERCE  ▼.  OBEECT. 

Federal  Constitution  does  not  require,  as  indispeiiBable  prerequisite  to 
interstate  extradition,  that  there  should  be  good  indictment,  or  even  indict- 
ment of  any  kind,  but  requires  only  charge  of  cxlma. 

Approved  in  Drew  v.  Thaw,  235  U.  S.  440,  59  L.  Ed.  308,  35  Sup.  Ct. 
137,  surrender  in  extradition  proceedings  of  inmate  of  asylum  who  is 
fugitive  from  justice  cannot  be  interfered  with  by  habeas  corpus  on 
theory  that  if  insane  he  was  not  guilty  of  crime,  and,  if  not  insane  he 
was  entitled  to  be  discharged,  as  question  of  insanity  as  defense  is  for 
court  of  demanding  State ;  Strassheim  v.  Daily,  221  U.  S.  282,  56  L.  Ed. 
737,  31  Sup.  Ct.  558,  holding  on  habeas  corpus  in  extradition  proceed- 
ing, indictment  showing  defendant  is  charged  with  crime  is  sufficient; 
Glucksman  v.  Henkel,  221  U.  S.  512,  55  L.  Ed.  888,  31  Sup.  Ct.  704, 
upholding  extradition  to  foreign  country  of  person  charged  with  fraudu- 
lent utterance  of  bills  of  exchange,  although  presentation  was  untechni- 
cal;  Reed  v.  United  States,  224  Fed.  380,  381,  140  C.  C.  A.  64,  hold- 
ing on  habeas  corpus  in  extradition  proceedings  indictment  sufficiently 
charges  offense  of  obtaining  property  by  false  pretenses,  under  Iowa 
Code  of  1897,  §  5041 ;  Ex  parte  Graham,  216  Fed.  814,  holding  commis- 
sion of  acts  outside  of  State  intended  to  have  detrimental  effect  within 
State,  does  not  constitute  person  apprehended  in  another  State  fugi- 
tive from  justice,  and  continuing  case  to  allow  proof  that  accused  was 
within  demanding  State  at  time  of  alleged  commission  of  crime;  United 
States  V.  Reddin,  193  Fed.  802,  holding  indictment  charging  formation 
of  conspiracy,  on  December  1,  1906,  to  violate  Federal  laws  by  ship- 
ments of  dynamite  or  nitroglycerine  in  interstate  commerce,  alleging 
specific  shipments  in  1910  and  1911,  is  sufficient  to  warrant  removal  of 
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accused  pei'sons  as  conspirators,  although  they  did  not  enter  con- 
spiracy in  1906 ;  Goodale  v.  Splain,  42  App.  D.  C.  239,  Lamar  v.  Splain, 
42  App.  D.  C.  304,  and  Wheeler  v.  Palmer,  42  App.  D.  C.  397,  all  hold- 
ing indictment  in  extradition  proceeding  charging  crime  against  laws  of 
demanding  State  is  sufficient ;  Benson  v.  Palmer,  31  App.  D.  C.  566,  573, 
17  L.  R.  A.  (N.  8.)  1247,  holding  discharge  on  habeas  corpus*' for  formal 
defects  in  indictment  by  Federal  court  in  New  York  of  person  detained 
to  answer  indictment  in  District  of  Columbia,  does  not  preclude  subse- 
quent arrest  of  such  person  in  District  for  prosecution  under  same  in- 
dictment; Worth  V.  Wheatley,  183  Ind.  605,  108  N.  E.  961,  holding  in 
extradition  proceedings  sufficiency  of  indictment  is  for  demanding  State, 
and  cannot  be  determined  on  habeas  corpus  where  person  is  delivered 
on  requisition  and  warrant  to  officer  of  another  State;  Morrison  v. 
Dwyer,  143  Iowa,  505,  121  N.  W.  1065,  holding  Governor's  certificate  as 
to  authenticity  of  complaints  on  which  extradition  to  another  State  is 
demanded  is  sufficient,  and  denying  release  on  habeas  corpus;  Ex  parte 
Massee,  95  S.  C.  322,  46  L.  R.  A.  (N.  S.)  781,  79  S.  E.  99,  holding  court 
will  not  on  habeas  coipus  inquire  into  motive  of  extradition  or  merits 
of  case. 

Right,  in  reviewing  extradition  proceedings  to  be  heard  upon  merits 
of  charge.    Note,  21  L.  R.  A.  (N.  S.)  940,  942. 

Miscellaneous.     Cited  in  Daeche  v.  Bollschweiler,  241  U.  S.  641,  60 
L.  Ed.  1217,  36  Sup.  Ct.  446,  dismissing  for  want  of  jurisdiction. 

210  U.  8.  405-430,  52  L.  Ed.  1122,  28  Sup.  Ct.  748,  CONTINENTAL  PAPER 
BAG  CO.  ▼.  EASTERN  PAPER  BAG  CO. 

Doctrine  of  equivalents  is  not  limited  to  pioneer  patent  only,  but  range 
of  equivalents  depends  niKm  extent  and  nature  of  invention;  and  where  in- 
vention is  broad,  primary  range  of  equivalents  is  correspondingly  broad. 

Approved  in  Yancey  v.  Enright,  230  Fed.  645, 145  C.  C.  A.  51,  constru- 
ing Yancey  patent  No.  919,109,  for  seining  apparatus  for  closing  and 
hauling  in  seine  in  shrimp  fishing ;  Ruud  Mfg.  Co.  v.  Beler  Water  Heater 
Co.,  229  Fed.  995,  144  C.  C.  A.  277,  construing  Ruud  patent  for  water 
•  heater;  Veneer  Mach.  Co.  v.  Grand  Rapids  Chair  Co.,  227  Fed.  426,  427, 
142  C.  C.  A.  115,  construing  Boenning  patent  No.  709,864,  for  machine 
for  edge-uniting  veneers ;  Otis  Elevator  Co.  v.  Interborough  Rapid  Tran- 
sit Co.,  222  Fed.  504,  138  C.  C.  A.  97,  construing  Ihlder  patent  No. 
742,031,  for  automatic  motor  starter;  Individual  Drinking  Cup  Co.  v. 
Osmun-Cook  Co.,  220  Fed.  337,  338,  holding  Lueller  patent  for  device 
for  storing  and  dispensing  individual  drinking  cups  valid  and  infringed ; 
Lauter  etc.  Co.  v.  Hildreth,  219  Fed.  754,  135  C.  C.  A.  451,  holding 
Dickinson  patent  and  Jenner  patent  both  for  candy-pulling  machines 
valid,  and  claim  1  of  former  and  claims  7  and  8  of  latter  infringed; 
Schiebel  Toy  &  Novelty  Co.  v.  Clark,  217  Fed.  768,  133  C.  C.  A.  490, 
construing  Clark  patent  No.  676,420,  for  friction  driven  locomotive  toy; 
Davis  Sewing  Macli.  Co.  v.  New  Departure  Mfg.  Co.,  217  Fed.  783,  784, 
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133  C.  C.  A.  505,  holding  Townsend  patent  for  eoaster-brake  for  bi^^elea 
valid  and  infringed;  Hohlfeld  v.  Patterson,  216  Fed.  186,  holding  Hohl- 
feld  patent  for  settee  hammock  valid  and  infringed;  National  Cash 
Register  Co.  v.  Gratigny,  213  Fed.  465,  130  C.  C.  A.  109,  holding  Ehrlioh 
patent  for  cash  raster  void  as  too  broad  in  view  of  prior  art;  Horton 
Mfg.  Co.  v.  White  Lily  Mfg.  Co.,  213  Fed.  477, 130  C.  C.  A.  117,  Victor 
patent  for  gearing  for  washing-machines  is  valid  and  infringed  by  Van 
Wormer  patent;  Lovell-McConnell  Mfg.  Co*  v.  Automobile  Supply  Mfg. 
Co.,  212  Fed.  224,  holding  Hutchison  patents  relating  to  signaling  or 
alarm  horns  for  use  on  automobiles,  launches  and  fire-engines  are  valid 
and  infringed;  Stebler  v.  Riverside  Heights  Orange  Orowers'  Assn.,  205 
Fed.  740',  124  C.  C.  A.  29,  Strain  reissue  patent  for  fruit  grader  is  valid 
and  infringed  by  Parker  patent;  (General  Electric  Co.  v.  Allis-Chalmers 
Co.,  199  Fed.  176,  construing  Steinmetz  patent  No.  559,913,  for  alter- 
nating current  system  of  electrical  distribution ;  Union  Paper  Bag  Mach. 
Co.  V.  Advance  Bag  Co.,  194  Fed.  129,  131,  114  C.  G.  A.  204,  Dulin 
patent  for  paper-bag  machine  is  not  infringed  by  Bartholomew  patent 
employing  different  device;  Steiger  v.  Waite  Grass  Carpet  Co.,  194  Fed. 
884,  holding  Jerrens  patents  for  feeding  mechanism  for  grass  twine 
machines  while  valid  are  not  infringed  by  device  having  rotaiy  member 
instead  of  opposing  blades  with  serrated  edges,  one  having  vibratory 
motion ;  Arnold  v.  Tyden,  193  Fed.  412, 113  C.  C.  A.  344,  holding  Tyden 
patent  for  locking  device  for  pedestal  table  valid  and  infringed;  Ameri- 
can Stoker  Co.  v.  Underfeed  Stoker  Co.,  182  Fed.  651,  construing  Garden 
patent  No.  648,251,  for  underfeed  furnace  as  improvement  on  furnace 
of  Jones  patent  No.  470,052;  Beryle  v.  San  Francisco  Cornice  Co.,  181 
Fed.  697,  holding  Beryle  patent  No.  887,995,  for  method  of  casing  wooden 
moldings  valid  and  infringed ;  'American  Pneumatic  Service  Co.  v.  Sny- 
der, 180  Fed.  720,  104  C.  C.  A.  78,  holding  Bavier  and  Hawkes  patent 
for  improvements  in  pneumatic  dispatch  systems  valid  and  infringed; 
Vrooman  v.  PenhoUow,  179  Fed.  299,  102  C.  C.  A.  484,  construing  Vroo- 
man  and  Vrooman  patent  No.  580,742,  for  onion-topper;  Schmertz  Wire 
Glass  Co.  V.  Western  Glass  Co.,  178  Fed.  992,  holding  Schmertz  reissue 
patent  for  apparatus  and  process  for  manufacturing  wire  glass  is  valid 
and  infringed  by  Jungers  patent  differing  from  it  in  no  substantial 
respect;  Sharp  v.  Bellinger,  168  Fed.  303,  holding  Sharp  patent  No. 
835,985,  for  fire-escape,  is  not  infringed  by  Davy  patent  No.  818,526; 
Commercial  Acetylene  Co.  v.  Avery  Portable  Ltg.  Co.,  166  Fed.  916,  917, 
Claude  &  Hess  patent  for  apparatus  for  storing  acetylene  gas  is  valid 
and  infringed;  L.  J.  Mueller  Furnace  Co.  v.  Groeschel,  166  Fed.  919, 
Mueller  patent  for  wall  register  for  use  in  connection  with  hot-air  fur- 
nace is  valid  and  infringed;  Bradley  v.  Eccles,  165  Fed.  449,  holding 
Bradley  patent  for  thill  coupling  valid,  but  not  infringed  by  one  with 
different  essential  element;  Eastern  Dynamite  Co.  v.  Keystone  Powder 
Mfg.  Co.,  164  Fed.  59,  holding  valid  Schrader  patent  for  machine  for 
packing  explosive  gelatin;  dissenting  opinion  in  Westinghouse  Electric 
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etc.  Co.  ▼.  Wagner  Elec.  etc.  Co.,  173  Fed.  373,  97  C.  C.  A.  621,  majority 
holding  WestinghoQfie  patent  of  electric  converter  is  not  infiiuged  by 
converter  differing  in  essential  element  of  combination. 

Distinguished  in  Henry  v.  City  of  Los  Angeles,  230  Fed.  458,  459, 
construing  Lyndon  patent  No.  695,220,  for  electro-mechanical  water- 
wheel  governor. 

TTnder  Revised  Statutes,  section  4888,  claims  of  application  for  patent 
measure  tbe  invmtion,  and  while  they  may  be  explained  and  illustrated  by 
the  description,  they  cannot  be  enlarged  by  it. 

Approved  in  Weed  Chain  Tire  Grip  Co.  v.  Excelsior  Supply  Co.,  179 
Fed.  235,  holding  Parsons  patent  for  chain  tire  grip  is  valid  and  in- 
fringed; Herzog  v.  New  York  Telephone  Co.,  172  Fed.  430,  holding 
Herzog  patent  No.  628,464,  for  electric  signaling  apparatus,  used  chiefly 
by  guests  in  hotels  to  signal  office,  valid,  but  not  infringed  t>y  bi-direc- 
tional system  used  in  telephone  exchange;  Hancock  v.  Boyd,  170  Fed. 
607,  holding  Hardy  patent  for  rotary  disc  plow  valid  and  infringed; 
J.  L.  Owens  Co.  v.  Twin  City  Separator  Co.,  168  Fed.  266,  93  C.  C.  A. 
561,  holding  Froslid  patents  for  improvements  in  grain  separators  are 
valid  and  infringed;  Commercial  Acetylene  Co.  v.  Avery  etc.  Lighting 
Co.,  166  Fed.  913,  Claude  &  Hess  patent  for  apparatus  for  storing  acety- 
lene gas  is  valid  and  infringed;  In  re  Ellis,  37  App.  D.  C.  207,  holding 
"liquid,  finish  solvent,  ketonio  derivative  of  cyclic  CHg  hydrocarbon" 
used  in  claim  for  patent  for  finish  remover,  means  only  such  ingredients 
as  are  known  equivalents  of  those  specified,  in  application;  dissenting 
opinion  inJBlectric  Protection  Co.  v.  American  Bank  Protection  Co.,  184 
Fed.  929,  107  C.  C.  A.  238,  majority  holding  Robinson  and  Green  patent 
for  improvement  in  electric  burglar  alarm  is  for  narrow  invention  and 
construed  in  connection  with  drawings  and  specifications  is  not  infringed. 

Distinguished  in  State  Bank  v.  Hillman's,  180  Fed.  736,  104  C.  C.  A. 
98,  holding  Mayr  patent  for  curtain-stretcher  is  limited  by  description 
and  drawings  to  stretcher,  bars  of  which  are  "adaptable  to  fold  in  the 
same  plane,"  and  is  not  infringed. 

Supreme  Court  will  not  disturb  coneuxrent  findings  of  two  lower  courts 
that  patent  is  valid  and  infringed. 

Approved  in  Fried.  Krupp  Aktien-Gesellschaft  v.  Midvale  Steel  Co., 
191  Fed.  591, 112  C.  C.  A.  194,  holding  Schmitz  and  Ehrensberger  patent 
No.  534,178,  for  process  of  manufacturing  armor  plates,  and  Schmits 
patent  No.  642,926,  for  process  of  improving  quality  of  armor  platos, 
both  void  for  lack  of  invention. 

Policy  Of  patent  law  is  to  provide  exclusive  right  to  inventors  to  make, 
use  and  vend  their  inventions  and  mere  nonuse  of  patent  by  aatetee  ia  ao 
efficient  reason  for  withholding  injunction  to  restrain  others  ftom  using  it. 

Approved  in  Bauer  v.  O'Donnell,  229  U.  S.  10,  Ann.  Oaa.  1915A,  160, 
50  L.  B.  A.  (N.  S.)  1185,  57  L.  Ed.  1044,  33  Sup.  Ct.  616,  patentee  hav* 
ing  made  full  and  complete  transfer  of  patented  article  to  jobber,  can- 
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not  by  notice  limit  price  at  which  future  retail  sales  may  be  made; 
United  States  v.  Winslow,  227  U.  S.  217,  67  L.  Ed.  485,  33  Sup.  Ct.  253, 
holding  combination  by  manufacturers  of  noncompeting  shoe  machinery 
is  not  offense  under  Sherman  Anti-trust  Act;  Henry  v.  A.  B.  Dick  Co., 

224  U.  S.  29,  35,  52,  Ann.  Gas.  191SD,  880,  66  L.  Ed.  666,  658,  665,  32 
Sup.  €t.  364,  holding  sale  of  ink  to  be  used  with  patented  mimeograph, 
sold  under  license  restriction  to  use  only  ink  supplied  by  patentee  is 
contributory  infringement;  Swindell  v.  Youngstown  Sheet  &  Tube  Co., 
230  Fed.  442,  144  C.  C.  A.  680,  holding  patent  law  is  source  of  right  to 
exclude  others  from  making,  using,  and  vending  patented  improvement 
in  annealing  furnaces;  Mills  v.  Industry  Novelty  Co.,  230  Fed.  464,  in- 
fringer of  valid  patent  cannot  escape  liability  on  ground  that  plaintiff's 
use  of  patent  is  in  connection  with  unlawful  gambling  device;  Veneer 
Mach.  Co.  V.  Grand  Rapids  Chair  Co.,  227  Fed.  428,  142  C.  C.  A.  115, 
holding  Boenning  patent  for  edge-uniting  veneers  valid,  and  claims  4, 
5,  10,  12  and  15  infringed;  Ford  Motor  Co.  v.  Union  Motor  Sales  Co., 

225  Fed.  376,  holding  contract  for  sale  of  patented  article  attempting  to 
limit  price  of  resale  void  and  unenforceable;  American  Brake  Shoe  etc. 
Co.  V.  Hoadley  Brake  Shoe  Co.,  222  Fed.  330,  holding  Cbipley  patent 
for  railway  brake  shoe  valid  and  not  abandoned ;  United  States  v.  United 
Shoe  Mach.  Co.,  222  Fed.  355,  409,  holding  combination  of  companies 
manufacturing  noncompeting  patented  shoe  machinery,  and  leases  of 
machines  to  manufacturers,  are  not  in  violation  of  Sherman  anti-trust 
law;  Winchester  Repeating  Arms  Co.  v.  Olmsted,  203  Fed.  495,  121 
C.  C.  A.  615,  holding  sale  of  guns,  parts  of  which  are  covered  by  pat- 
ents, by  dealer  in  violation  of  price  restrictions  imposed  bjT  manufac- 
turers is  contributory  infringement ;  White-Smith  Music  Pub.  Co.  v.  Gteff , 
180  Fed.  259,  holding  proprietor  and  assignee  of  author  of  copyrighted 
musical  composition  is  not  entitled  to  renewal  of  original  term  of  copy- 
right by  f exce  of  Act  of  Congress  of  1909,  §  8 ;  Westinghouse  Elec.  etc. 
Co.  V.  Toledo  etc.  Ry.  Co.,  172  Fed.  372,  97  C.  C.  A.  69,  construing  Brown 
patent  No.  618,163,  claim  6,  for  method  of  electrical  control  strictly  in 
view  of  nonuser,  and  holding  it  void  for  anticipation  by  Potter  patent 
No.  524,396;  National  Malleable  Castings  Co.  v.  Buckeye  Malleable  Iron 
etc.  Co.,  171  Fed.  853,  96  C.  C.  A.  515,  construing  Deitz  patent  for  car- 
coupler  narrowly,  in  view  of  its  nonuse,  and  holding  it  was  not  in- 
fringed ;  Blount  Mfg.  Co.  v.  Yale  &  Towne  Mfg.  Co.,  166  Fed.  658,  559, 
560,  holding  void  under  Sherman  Act  agreement  to  restrain  trade  in 
patented  article;  Lewis  Blind  Stitch  Mach.  Co.  v.  Premium  Mfg.  Co., 
163  Fed.  954,  90  C.  C.  A.  310,  construing  Lewis  patents  for  improve- 
ments in  sewing-machines;  Lorain  Steel  Co.  v.  New  Tork  Switch  etc. 
Co.,  184  Fed.  303,  106  C.  C.  A.  443,  arguendo. 

Distinguished  in  United  States  v.  Kellogg  Toasted  Corn  Flake  Co., 
222  Fed.  729,  Ann.  Caa.  1916A,  78,  holding  manufacturer  cannot,  in  con- 
nection with  absolute  sale  to  jobbers,  control  price  at  which  article, 
though  in  patented  carton,  is  resold  by  jobber  to  retailer,  without  violat- 
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ing  Sherman  Act ;  The  Fair  v.  Dover  Mfg.  Co.,  166  Fed.  118,  92  C.  C.  A. 
43,  holding  owner  of  patent  has  right  to  reserve  to  himself,  as  part  of 
his  monopoly,  control  of  price  at  which  dealers  may  retail  patented 
product  to  users ;  United  Shoe  Mach.  Go.  v.  La  Chapelle,  212  Mass.  481, 
Ann.  Gas.  1913D,  716,  99  N.  E.  291,  holding  void,  under  Sherman  Act, 
combination  of  competing  corporations  with  single  corporation  establish- 
ing monopoly  of  machinery  used,  in  manufacture  of  shoes. 

210  U.  8.  433,  52  L.  Bd.  11S6»  28  Sap.  Ot  762,  8WEETIKO  T.  THE  WE8T- 
EBN  8TATE8. 

Cited  in  The  Nyack,  199  Fed.  387,  118  C.  C.  A.  67. 

Carrier's  liability  for  loss  of  baggage  or  effects  in  custody  or  con- 
trol of  passenger.    Note,  L.  R.  A.  1916B,  618. 

Exces&iveness  of  verdicts  for  personal  injuries.    Note,  L.  R.  A. 
1916F,  387. 

210  U.  8.  436,  52  L.  Ed.  1137,  28  Snp.  Ot.  762,  McFAPDEK  ▼.  UKITEB 
STATES. 

Cited  in  Delaware  etc.  R.  R.  Co.  v.  Turkonis,  238  U.  S.  444,  69  L.  Ed. 
1400,  35  Sup.  Ct.  902. 

210  t;.  8.  440,  51  I..  Ed.  1187,  27  Sup.  Ct.  468,  AJMBBICAN  BY.  00.  T. 
COBBONA  DE  CA8TBO. 

Not  cited. 
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211  n.  &  1-11,  63  L.  Ed.  65,  29  Sup.  Ot  6^  FRABOH  T.  MOOBBi 

Decision  of  Court  of  Appeals  of  Distrlet  of  Columbia  in  appeal  ftom 
Commiesioner  of  Patents  is  interlocutory,  and  is  not  reviewaUe  eitber  by 
appeal  or  writ  of  error. 

Approved  in  Moore  v.  United  States,  216  U.  S.  608,  54  L.  Ed.  636,  30 
Sup.  Ct.  575,  Johnson  v.  Mueser,  212  U.  S.  283,  284,  53  L.  Ed,  516,  29 
Sup.  Ct.  390,  and  E.  C.  Atkins  &  Co.  v.  Moore,  212  IT.  S.  285,  289,  53 
L.  Ed.  616,  29  Sup.  Ct.  390,  all  following  rule;  Hansen  v.  Slick,  216 
Fed.  166,  holding  suit  in  equity  to  obtain  patent,  brought  under  Rev. 
Stats.,  §  4915,  is  proceeding  de  novo  to  determine  whether  applicant  is 
entitled  to  patent,  involving  patentability  of  invention,  and  dismissing 
bill  where  patent  is  invalid. 

211  T7.  8.  11-25,  53  li.  Ed.  68,  29  Sop.  Ct  1,  BBAin>ON  T.  ABI>. 

Person  acquiring  equitable  rigbt  to  land  under  homeitead  law  cannot 
be  displaced  by  wrongful  act  of  local  land  ol&cer. 

Approved  in  dissenting  opinion  in  Morrow  v.  Warner  Valley  Stock 
Co.,  56  Or.  353,  101  Pac.  186,  majority  holding  assignee  of  persona  tak- 
ing land  under  homestead  and  pre-emption  laws  after  passage  of  Swamp 
Land  Act,  but  prior  to  issuance  of  patent  to  State  is  entitled  to  have 
State's  grantee  declared  trustee  except  as  to  one  pre-emption  claim 
abandoned. 

Lands  within  indemnity  limits  of  grant  to  railroad  are  open  to  settle- 
ment under  homestead  laws  until  selected  to  supply  deilcieaclee  within  place 
limits,  with  approval  of  Secretary  of  Interior  after  flllng  of  map  of  definite 
location,  and  prior  withdrawal  by  Secretary  was  unanthorlaed  and  did  not 
affect  eizistlng  rights  under  homestead  laws. 

Approved  in  United  States  v.  Midway  Northern  Oil  Co.,  216  Fed. 
806,  holding  President's  order  of  1909  withdrawing  oil  lands  in  Cali- 
fornia and  Wyoming  from  entry  in  aid  of  proposed  l^slation  was 
void;  Tonopah  etc.  R.  Co.  y.  Fellanbaum,  32  Nev.  296,  107  Pae.  887, 
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under  act  of  1897  authorizing  selection  of  .vacant  lands  as  lieu  lands 
for  lands  in  forest  reservation ,  patent  to  lieu  lands  selected  six  months 
after  occupation  by  another  is  void;  dissenting  opinion  in  United 
States  V.  Midwest  Oil  Co.,  236  U.  S.  506,  69  L.  Ed.  694,  35  Sup.  Ct.  309, 
majority  holding  order  made  by  President 's  proclamation  of  1909  with- 
drawing oil  lands  from  private  acquisition  is  valid,  and  Congress  by 
act  of  1910  did  not  validate  invalid  location  made  after  such  order. 

Explained  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  474,  59 
Ik  Ed.  681,  35  Sup.  Ct.  309,  order  made  by  President's  proclamation  of 
1909  withdrawing  oil  lands  from  private  acquisition  is  valid,  and  Con> 
gi-ess  by  act  of  1910  did  not  validate  invalid  location  made  after  sucli 
witlidrawal  order. 

Distinguished  in  Sullivan  v.  Damon,  202  Fed.  287,  land  patented 
to  State  for  benefit  of  railroad  and  sold  to  defendant's  ancestor,  who 
received  patent  under  Adjustment  Act  of  1887,  although  land  was 
never  patented  to  railroad,  was  not  subject  to  homestead  entry. 

Adjiidication  against  government  In  suit  to  set  aside  patent  does  not 
estop  person,  not  party  thereto,  ftom  setting  np  equitable  rights  in  land  for 
wMch  patent  was  issued. 

Approved  in  United  States  v.  Wesely,  189  Fed.  279,  title  to  land 
entered  under  Timber  and  Stone  Act  of  1878  having  passed  to  de- 
fendant by  prior  patent,  though  prior  application  had  been  made  by 
another,  question  of  ownership  is  open  in  suit  by  United  States  to  set 
aside  patent. 

211  XT.  8.  26-30,  53  L.  Ed.  74,  29  Sap.  Ct.  9,  STEELE  Y.  CULVER. 

Where  Jurisdiction  of  Federal  court  depends  upon  diversity  of  citizen- 
ship, parties  may  be  realigned  according  to  real  interests. 

Approved  in  Helm  v.  Zarecor,  222  U.  S.  36,  66  L.  Ed.  80,  32  Sup.  Ct. 
10,  in  suit  by  members  of  church  corporation  against  members  of 
another  church  corporation  and  members  of  Board  of  Publication  to 
enforce  rights  of  property  and  control  of  first  corporation  after  alleged 
union,  complainant  is  not  entitled  to  have  realigned  as  party  plaintiff 
''Board  of  Publication"  joined  by  pleas  to  jurisdiction,  where  contro- 
versy over  property  transcends  rivalry  of  factions;  Stephens  v.  Smartt, 
172  Fed.  471,  where  real  controversy  is  between  church  officers  and 
codefendants,  all  citizens  of  Tennessee,  Federal  court  has  no  jurisdic- 
tion of  suit  brought  by  citizens  of  Georgia;  Stewart  v.  Mitchell,  172 
Fed.  907,  909,  in  controversy  between  two  factions  of  local  church, 
defendants  belonging  to  same  faction  as  complainants  should  be  realigned 
as  complainants. 

211  XT.  S.  31-44,  53  L.  Ed.  76,  29  Sap.  Ot.  10,  NEW  YORK  EX  RBL.  SILZ 

▼.  HESTEBBEBO. 

State,  in  exercise  of  police  power,  may  prohibit  possession  of  game 
daring  closed  season  even  if  brought  from  wlthont  State. 
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Approved  in  State  v.  Brewer,  114  Ark.  152,  169  S.  W.  805,  person  re- 
ceiving order  for  intoxicating  liquor  in  prohibition  territory,  trans- 
mitting it  to  dealer,  and  bringing  liquor  back  to  purchaser  as  mere  mat- 
ter of  accommodation,  violates  statute  of  1907  prohibiting  soliciting  of 
orders  for  intoxicating  liquor;  Eager  v.  Jonesboro  etc.  Express  Co.,  103 
Ark.  293,  294,  147  S.  W.  62,  where  wild  ducks  legally  taken  and  shipped 
from  Arkansas  to  Illinois  are  not  packed  and  marked  as  required  by 
Lacey  Act  of  1900,  shipper  cannot  recover  value  from  carrier  for  ship- 
ment confiscated  by  game  warden  in  Missouri;  People  v.  Booth  Fish- 
eries Co.,  253  III.  430,  431,  432,  97  N.*  E.  839,  840,  upholding  Laws  of 
1911,  section  11,  making  it  unlawful  to  sell,  offer  for  sale,  or  have  in 
possession  specified  varieties  of  fish,  even  though  applied  to  fish  caught 
outside  of  State;  Commonwealth  v.  Moore,  214  Mass.  28,  29,  100  N.  E. 
1076,  upholding  statute  of  1912  requiring  inspection,  at  time  of  slaugh- 
ter, of  animals  slaughtered  without  State  for  sale  within  State;  People 
v.  Frudenberg,  209  N.  Y.  221,  103  N.  E.  167,  upholding  provision  of 
New  York  Sanitary  Code,  §  183,  requiring  immediate  cleansing  of  milk 
bottles;  Ex  parte  Blardone,  55  Tex.  Cr.  191,  193,  21  L.  B.  A.  (N.  S.) 
607,  115  S.  W.  839,  840,  upholding  Act  30th  legislature  (Gen.  Laws 
1907),  making  it  misdemeanor  to  sell,  offer  for  sale,  or  have  in  pos- 
session for  purpose  of  sale  certain  wild  game,  including  wild  ducks, 
killed  within  State. 

Distinguished  in  State  v.  J.  W.  Kelly  &  Co.,  123  Tenn.  575, 133  S.  W. 
1015,  person  is  not  liable  for  prosecution  for  violating  act  of  1909  pro- 
hibiting sale  of  liquor  within  four  miles  of  schoolhousc,  where  act  com* 
pleting  sale  of  liquor  ordered  by  person  without  State  is  delivery  to 
carrier,  placing  goods  under  protection  of  commerce  clause;  dissenting 
opinion  in  Ex  parte  Blardone,  55  Tex.  Cr.  195,  196, 197,  198,  21  L.  R.  A. 
(N.  S.)  607,  116  S.  W.  1199,  1200,  1201,  majority  holding  Act  30th 
legislature  (Gen.  Laws  1907),  making  it  misdemeanor  to  sell,  offer  for 
sale,  or  have  in  possession  for  purpose  of  sale  certain  wild  game, 
including  wild  ducks,  killed  within  State. 

Laws  enacted  t>7  State  in  ezerdae  of  police  power,  not  in  conflict  with 
law*  of  OoBgresB,  ace  valid  althoiigli  iartdiwrtatly  affeetftngr  interstate  com* 
merce. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  408,  Ann.  Oas.  1916A,  18, 
48  L.  B.  A.  (N.  S.)  1151,  67  L.  Ed.  1545,  33  Sup.  Ct.  729,  in  absence 
of  congressional  action  State  may  regulate  intrastate  rates  of  interstate 
carriers,  though  relation  between  interstate  and  intrastate  rates  is  there- 
by disturbed;  Commonwealth  v.  People's  Express  Co.,  201  Mass.  578, 
ISl  Abl  St.  Rep.  416,  88  N.  E.  425,  majority  holdinsr  statute  of  1906 
regulating  delivery,  by  persons  or  corporations  other  than  railroad  or 
street  railroad,  of  intoxicating  liquor  in  cities  of  certain  classes,  applies 
to  intrastate  commerce  only,  as  such  regulation  of  interstate  eommerce 
would  be  void;  Board  of  Health  v.  Schwarz  Bros.  Co.,  84  N,  J.  L.  502, 
87  Atl.  148,  upholding  act  of  1910  providing  for  licensing  and  regula- 
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tion  of  slaughter-houses;  State  ▼.  Sermons,  169  N.  C.  287,  84  S.  E. 
338,  upholding  provisions  of  Revisal  of  1905  regulating  sales  and  ship- 
ments of  oysters. 

Distinguished  in  Shepard  v.  Northern  Pae.  Ry.  Co.,  184  Fed.  771, 
]iolding  statutes  of  Minnesota  of  1907  regulating  intrastate  passenger 
fares  and  freight  rates,  directly  burdening  interstate  commerce  and 
creating  discrimination  between  localities  in  Minnesota  and  adjoining 
States,  are  void. 

Forest,  fish  and  game  law  of  New  Tork,  prohibiting  possession  of  game 
during  closed  season,  is  yaUd  exercise  of  police  power  of  State. 

Approved  in  Price  v.  Illinois,  238  U.  S.  452,  69  L.  Ed.  1405,  35  Sup. 
Ct.  892,  upholding  Illinois  pure  food  law  of  1907  prohibiting  sale  of 
food  preservatives  containing  boric  acid;  Sligh  v.  Kirkwood,  237  U.  S. 
61,  59  L.  Ed.  838,  35  Sup.  Ct.  501,  upholding  Laws  of  Florida  of  1911 
prohibiting  delivery  for  shipment  of  immature  citrus  fruits;  Patsone  v. 
Pennsylvania,  232  U.  S.  144,  58  L.  Ed.  543,  34  Sup.  Ct.  281,  upholding 
Pennsylvania  act  of  1909  making  it  tmlawful  for  unnaturalized  foreign 
bom  resident  to  kill  wild  game,  and  ''to  that  end''  to  have  in  his  pos- 
session, shotgun  or  rifle;  Purity  Extract  etc.  Co.  v.  Lynch,  226  U.  S. 
201,  203,  57  L.  Ed.  187,  188,  33  Sup.  Ct.  44,  upholding  Mississippi  stat- 
ute of  1908  prohibiting  sales  of  malt  liquors,  whether  intoxicating  or 
not,  including  "Poinsetta";  United  States  v.  Shauver,  214  Fed.  158, 
161,  act  of  1913  to  protect  migratory  birds  and  game  is  void ;  Allen  y. 
State,  11  Ga.  App.  77,  78,  74  S.  S.  707,  upholding  act  of  1911  making 
it  unlawful  to  purchase  or  sell,  offer  for  sale  or  have  in  possession, 
during  closed  season,  wild  game,  whether  killed  in  State  or  elsewhere; 
Ex  parte  Crane,  27  Idaho,  680,  151  Pae.  1008,  upholding  statute  of 
1915  regulating  manufacture,  sale  and  transportation  of  intoxicating 
liquor  within  prohibition  district ;  State  v.  Sawyer,  113  Me.  463,  L.  B.  A. 
1915F,  1031,  94  Atl.  888,  Act  of  Congress  of  1913  regulating  killing  of 
migratory  birds  is  not  within  power  of  Congress  to  regulate  eonuneree, 
and  is  void ;  Commonwealth  v.  McComb,  227  Pa.  381,  76  Atl.  102,  uphold- 
ing act  of  1907  prohibiting  killing  of  game  with  automatio  gun;  Graves 
V.  Dunlap,  87  Wash.  657,  K  B.  A.  19160,  388,  152  Pae.  535,  holding  de- 
cree in  action  to  establish  plaintiff's  ownership  to  swans,  wood  ducks, 
and  pheasants  cared  for  as  domestic  fowl  as  against  interference  of 
game  warden  and  prosecuting  attorney  was  too  broad,  and  remanding 
with  directions  to  eliminate  '  *  and  to  dispose  of  them  in  such  manner  as 
he  sees  fit " ;  dissenting  opinion  in  Tmax  v.  Raich,  239  U.  S.  42, 60  L.  Ed. 
136,  36  Sup.  Ct.  11,  majority  holding  Arizona  statute  of  1914  prohibiting 
employment  of  more  than  specified  percentage  of  aliens  is  void;  dissent- 
ing opinion  in  Dieterich  v.  Fargo,  194  N.  Y.  368,  22  L.  R.  A.  (N.  8.)  696, 
87  N.  £.  521,  majority  holding  provision  of  forest,  fish  and  game  laws  of 
1908  prohibiting  transportation  and  sale  of  venison  except  during  open 
season  does  not  apply  to  domesticated  deer,  and  enjoining  carrier  from 
refusing  to  accept  deer  marked  as  such. 
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Distinguished  in  Dieterich  v.  Fargo,  194  N.  Y.  365,  22  L.  B.  A. 
(N.  S.)  696,  87  N.  E.  520,  holding  forest,  fish  and  game  laws  of  1908 
prohibiting  transportation  of  sale  of  venison  except  in  certain  months 
does  not  apply  to  domesticated  deer  and  enjoining  carrier  from  refus- 
ing to  accept  deer  so  marked. 

Game  law  of  New  York  is  valid  Independently  of  Lacey  Act  of  Con- 
gress of  1900,  and  quaere  whether  that  act  also  validated  It. 
i  Approved  in  West  Virginia  v.  Adams  Express  Co.,  219  Fed.  801,  135 
C.  C.  A.  464,  Webb-Kenyon  Act  of  Congress  of  1913  prohibiting  inter- 
state shipment  of  liquor  into  State  to  be  used  in  violation  of  its  laws 
prohibits  carrier  from  delivering  in  West  Virginia  interstate  ship- 
ment of  liquor  to  consignee  for  his  personal  use,  in  view  of  act  of 
1913  of  West  Virginia,  prohibiting  sale  of  intoxicating  liquor  and 
providing  that  sale  is  completed  in  county  where  delivery  is  made; 
State  V.  United  States  Express  Co.,  164  Iowa,  132,  145  N.  W.  458, 
upholding  Webb-Kenyon  Act  of  1913  prohibiting  shipment  of  liquor  into 
State  to  be  used  in  violation  of  its  laws,  and  holding  it  was  not  neces- 
sary for  State  to  re-enact  laws  r^golating  sale  and  transportation  of 
liquors;  State  v.  Seaboard  etc.  Ry.  Co.,  169  N.  C.  304,  84  S.  E.  288, 
upholding  Public  Laws  of  1913,  requiring  record  to  be  kept  of  ship- 
ments of  intoxicating  liquors,  open  for  inspection  during  business  hours, 
in  view  of  Webb-Kenyon  Act  of  1913. 

£11  XT.  a  45-70,  53  L.  Ed.  81,  29  Sup.  Ot.  33,  BEBEA  COUSEQB  v.  KEN- 
TUCKY. 

State  statute  limiting  power  of  indivlduala  and  corporations,  although 
invalid  as  to  individuals  may  be  sustained  as  to  corporation,  where  pro- 
visions are  separable. 

Approved  in  Grand  Rapids  etc.  Ry.  Co.  v.  United  States,  212  Fed. 
584,  129  C.  C.  A.  113,  and  New  York  Central  etc.  R.  R.  Co.  v.  United 
States,  212  U.  S.  497,  53  L.  Ed.  623,  29  Sup.  Ct.  304,  both  upholding 
Elkins  Act  of  1903  prohibiting  rebates  as  applied  to  corporations, 
although  it  might  be  invalid  as  depriving  individuals  of  due  process 
of  law  and  presumption  of  innocence;  Willcox  v.  Consolidated  Gas  Co., 
212  U.  S.  54,  15  Ann,  Oaa  1034,  68  L.  Ed.  400,  29  Sup.  Ct.  192,  void 
provisions  of  statute  of  New  York  relating  to  pressure  of  gas  and 
penalties  are  separable  and  do  not  invalidate  provision  as  to  rates; 
Pacific  Live  Stock  Co.  v.  Lewis,  217  Fed.  99,  upholding  Oregon  water 
law  of  1909,  where  provision  for  payment  of  fees  by  claimant  as  con- 
dition to  asserting  right  to  use  of  water,  if  void,  is  clearly  separable; 
Portland  Ry.  Light  etc.  Co.  v.  Portland,  201  Fed.  128,  provisions  impos- 
ing penalties  of  city  ordinance  regulating  street  railways  are  insep- 
arable, and  their  invalidity  renders  whole  ordinance  void;  Citizens' 
Ins.  Co.  V.  Clay,  197  Fed.  437,  438,  foreign  fire  insurance  company 
transacting  business  in  Kentucky  is  not  entitled  to  injunction  to  re- 
strain enforcement  of  Kentucky  insurance  rate  law  of  1912  as  denying 
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it  equal  protection  of  law;  Berwind-Wliite  Goal  Min.  Co.  v.  Metro- 
politan S.  S.  Co.,  166  Fed.  790,  faet  tiiat  act  of  New  Jersey  of  1B57 
creating  lien  on  ship  for  work  and  materials  furnished  for  building  or 
repair  of  ship,  makes  no  distinction  between  foreign  and  domestic  ships 
and  may  be  invalid  as  to  some  of  Its  provisions  when  applied  to  former, 
does  not  render  void  other  provisions;  New  York  Cent.  etc.  R.  Co.  v. 
Williams,  199  N.  T.  117,  139  Aju.  St.  Eep.  850,  35  L.  R.  A.  (N.  S.) 
549,  92  N.  E.  407,  Labor  law  of  1895,  requiring  semi-monthly  pay- 
ments in  cash  to  railroad  employees,  even  if  void  as  applied  to  persons, 
is  valid  as  to  corporations,  since  provisions  are  separable;  Northern 
Pac.  Ry.  Co.  v.  Lee,  199  Fed.  632,  arguendo. 

Distinguished  in  Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  187, 
provisions  of  Public  Acts  of  Michigan  of  1913,  regulating  sale  of 
securities  in  Michigan  burdening  interstate  commerce,  are  inseparable 
and  render  whole  act  void. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  16, 
19,  86. 

Prohibition  of  Kentucky  statute  of  1901,  section  1,  against  persons  and 
corporations  maintaining  schools  for  both  white  persona  and  negroes  is 
separable,  and  valid  as  applied  to  corporations. 

Approved  in  State  v.  Jackson  Cotton  Oil  Co.,  95  Miss.  19,  48  South. 
301,  upholding  laws  of  1900  prohibiting  trusts  and  agreements  to  re- 
strain trade. 

Separation  of  white  and  colored  pupils  for  purposes  of  education. 

Note,  13  Ann.  Cas.  344. 
Power  to  regulate  or  prohibit  private  schools.    Note,  29  L«  R.  A. 
(N.  S.)  54. 

State  statute  permitting  education  of  white  persons  and  negroes  by 
same  corporation  in  different  localities  does  not  impair  grant  to  maintain 
college  for  all  persons. 

Approved  in  Harris  v.  Louisville,  165  Ky.  571, 177  S.  W.  477,  uphold- 
ing-Louisville  race  segregation  ordinance  of  1914;  Hopkins  v.  City  of 
Richmond,  117  Va.  698,  726,  86  S.  E.  141,  148,  upholding  segregation 
ordinances  of  Richmond  and  Ashland  of  1911. 

Distinguished  in  Carey  v.  Atlanta,  143  Ga.  201,  Ann.  Gas.  1916E, 
1151,  L.  R.  A.  1915D,  684,  84  S.  E.  459,  sections  1  and  2  of  Ordinance 
of  Atlanta  of  1913  and  corresponding  sections  of  amendment  of  1913 
prohibiting  white  persons  and  colored  persons  from  living  in  same  block 
is  void ;  McFarland  v.  Goins,  96  Miss.  75,  50  South.  493,  laws  of  1908, 
establishing  agricultural  college  for  education  of  white  persons,  and 
taxing  all  property  for  its  support  is  void. 

Reserred  power  to  alter  or  amend  charters  includes  alteration  or  amend- 
ment not  Bubstantlally  impairing  object  of  grant  or  vested  rights. 

Approved  in  Geiger-Jones  Co.  v.  Turner,  230  Fed.  246,  Ohio  Consti- 
tution, art.  Xm,  §  12,  as  amended  in  1912^  relating  to  classification 
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of  corporations,  vests  l^slatore  with  no  greater  power  than  it  had 
under  old  section  reserving  power  to  alter,  amend  or  repeal  charters, 
and  does  not  authorize  legislature  to  so  hnrden  domestic  corporation 
as  to  destroy  it,  as  statute  known  as  blue  sky  law  does;  Lord  v.  Equi- 
table Life  Assnr.  Soc,  194  N.  Y.  236,  22  L.  E.  A.  (N.  S.)  420,  87  N.  E. 
451,  upholding  laws  of  1906  providing  for  mutualization  of  stock  life 
insurance  companies,  though  method  of  mutualization  is  different  from 
that  prescribed  by  charter. 

General  statute  amending  charter  is  to  be  constraed  as  amendment 
thereof. 

Approved  in  Supreme  Council  Catholic  Knights  v.  Logsdon,  183 
Ind.  191,  108  N.  E.  690,  where  special  charter  granted  to  fraternal 
benefit  association  reserves  right  to  alter  and  amend  charter,  statute 
declaring  changes  in  by-laws  without  effect  unless  attached  to  eertifi- 
cate,  construed  to  apply  to  incomplete  contracts  and  certificates  in 
existence  does  not  impair  obligation  of  contract;  Attorney  General  v. 
Haverhill  Gaslight  Co.,  215  Mass.  402,  Ann.  Gaa.  19140,  1266, 101  N.  E. 
1065,  Rev.  Laws,  o.  121,  §  13,  providing  that  no  gas  company  shall 
transfer  franchise  without  legislative  authority  construed  to  prohibit 
gas  company  from  transferring  pipes  and  mains  in  street,  is  valid  exer- 
cise of  legislature's  power  to  amend  corporate  charters;  New  York 
Cent.  etc.  R.  Co.  v.  Williams,  199  N.  Y.  119,  139  Am.  St.  Bep.  850,  35 
L.  R.  A.  (N.  8.)  549,  92  N.  E.  408,  Labor  Law  (Consol.  Laws,  c.  31), 
§§  10,  11, 12,  requiring  railroads  to  pay  employees  semi-monthly  in  cash 
is  valid  exercise  of  leg^lature's  power  to  amend  corporate  charters* 

Distinguished  in  Columbia  Trust  Co.  v.  Lincoln  Institute,  138  Ky.- 
815,  816,  29  L.  B.  A.  (N.  S.)  58,  129  S.  W.  117,  laws  of  1910,  author- 
izing voters  of  precinct  to  prohibit  establishment  of  industrial  school 
for  teaching  of  trades  and  farming  is  void. 

211  U.  S.  70-78,  53  L.  Ed.  02,  29  Sap.  Ct.  31,  LOUISIANA  ▼.  GABFIELD. 

United  States  is  necessary  party  to  snit  to  establish  title  to  swamp 
land  grant  brought  by  State  against  Secretary  of  mtezlor  and  Federal  court 
has  no  jurisdiction  where  government  lias  mot  consented  to  be  soed. 

Approved  in  United  States  v.  New  York  etc.  S.  S.  Co.,  216  Fed. 
63,  132  C.  C.  A.  305,  Tucker  Act  of  1887,  authprizes  suit  against  United 
States  by  nonresident  alien,  in  regard  to  specified  claims,  and  pro- 
vision that  suit  must  be  brought  in  district  of  plaintiff's  residence  is 
waived  by  general  appearance  of  government's  officers. 

Doubt  is  raised  as  to  wbether  State  has  title  by  prescription  to  swamp- 
lands under  act  of  1891  limiting  suit  to  vacate  patents  by  decision  of  Fed- 
eral Supreme  Court  that  statute  not  merely  took  away  remedy,  but  vali- 
dated patent. 

Approved  in  United  States  v.  Exploration  Co.,  190  Fed.  407,  408, 
act  of  1891  prescribing  limitation  of  six  years  for  bringing  of  suit  to 
annul  patents  to  laud  makes  patent  conclusive  of  title  after  six  years. 
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altliough  it  may  have  been  voidable  or  void,  and  allegations  of  frand 
and  that  fraud  was  concealed  does  not  nullify  effect  of  statute. 

Distinguished  in  United  States  v.  Exploration  Co.,  203  Fed.  392, 
121  C.  C.  A.  491,  act  of  1891  prescribing  limitation  of  sjx  years  for 
suit  to  cancel  patent  cannot  be  invoked  in  bar  of  suit  to  cancel  patents 
for  fraudulent  entries  by  dummies,  where  fraud  was  concealed  by  per- 
petrators and  beneficiaries  for  over  six  years  by  secret  conveyances 
withheld  from  record;  United  States  v.  Jones,  218  Fed.  974,  act  of 
1891  prescribing  limitations  for  suits  to  annul  patents  does  not  apply 
to  action  for  damages  for  fraud  in  procuring  title  to  government  lands 
under  Homestead  a^t. 

211  U.  S.  78-127,  53  L.  Ed.  97,  29  Sup.  Ot.  14,  TWININa  v.  NEW  JEB8E7. 

Exemption  from  compidsory  self-incriminatioii  in  8t%te  courtB  is  not 
secured  by  Federal  Constitution. 

Approved  in  People  v.  Ferola,  215  N.  Y.  308,  109  N.  E.  508,  hold- 
ing person  on  trial  for  murder  waived  right  ta  privilege  of  refusing 
to  testify  by  voluntary  confession;  People  v.  Rosenheimer,  209  N.  Y. 
123,  Ann.  Oaa.  1915A,  161,  46  L.  R.  A.  (N.  S.)  977,  102  N.  E.  533, 
upholding  highway  law  of  1910  making  it  felony  for  operator  of  motor 
vehicle  knowing  of  injury  to  person  or  property  to  leave  place  without 
giving  name  and  address  to  injured  person  or  policeman;  Common- 
wealth V.  Cameron,  229  Pa.  593,  596,  79  Atl.  169,  171,  provision  of 
State  Constitution  compelling  person  to  testify  in  trial  for  bribery  does 
not  deny  right  guaranteed  by  Federal  Constitution;  State  v.  Mariano, 
37  R.  I.  179,  91  Atl.  26,  admission  in  evidence  in  criminal,  case  of 
photographs  taken  of  accused  as  in  effect  compelling  him  to  testify 
against  himself  is  not  violation  of  rights  under  Federal  Constitution. 

Citizenship  of  United  States  and  citizenship  of  State  are  distinct  from 
each  other. 

Approved  in  Brown  v.  United  States,  233  Fed.  356,  147  C.  C.  A.  289, 
conviction  of  infamous  crime  in  State  court  making  person  incompe- 
tent to  testify  in  State  court  does  not  render  him  incompetent  to 
testify  in  Federal  court. 

First  eight  amendments  to  Federal  Constitution  are  limitations  npon 
powers  of  Federal  government  and  do  not  apply  to  States. 

Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  S.  217, 
Ann.  Ozs.  1916E,  505,  60  L.  Ed.  963,  36  Sup.  Ct.  595,  verdict  in  State 
court  in  action  under  Federal  Employers'  Liability  Act  of  1908,  not 
unanimous,  but  legal  under  State  law,  does  not  violate  seventh  amend- 
ment; Weeks  v.  United  States,  232  U.  S.  398,  Ann.  Gas.  19160,  1177, 
L.  R.  A.  1915B,  834,  58  L.  Ed.  658,  34  Sup.  Ct.  341,  use  of  letters 
taken  from  house  of  accused  by  Federal  official  without  authority 
was  prejudicial  error,  but  as  to  papers  seized  by  policeman  not  acting 
under  claim  of  Federal  authority,  fourth  amendment  does  not  apply; 
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Ensign  ▼.  Pennsylvania,  227  U.  8.  697,  67  L.  Ed.  Ml,  33  Sup.  Ct. 
321,  exemption  from  eompulsoTy  self-incrimination  guaranteed  by  fifth' 
amendment  is  not  obligatory  upon  States,  and  constitutional  right  of 
bankrupt  banker  is  not  infringed  by  admitting  in  evidence  in  criminal 
trial  schedules  filed  in  bankruptcy  proceeding  and  testimony  of  expert 
accountant  based  upon  examination  of  banking  books;  Flagg  v.  United 
States,  233  Fed.  486,  147  C.  C.  A.  367,  reversing  conviction  based  upon 
papers  seized  by  Federal  official  without  authority;  Washington  etc. 
Ry.  Co.  V.  Magruder,  198  Fed.  221,  holding  fifth  amendment  is  limi- 
tation upon  Federal  government  and  has  no  reference  to  State  action, 
but  act  of  Maryland  of  1910,  regulating  train  service  and  imposing 
penalties  for  its  violation,  conflicts  with  Fourteenth  Amendment;  Wat- 
son V.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  947,  Employers'  Liability  Act 
of  1908  abolishing  fellow-servant  rule  and  limiting  its  application  to 
carriers  by  rail  do^  not  conflict  with  fifth  amendment;  iOnkaid  v. 
Jackson,  66  Fla.  380,  63  South.  707,  ordinance  providing  for  fine  and 
imprisonment  of  person  convicted  of  fighting  is  not  void  as  imposing 
excessive  penalties;  Strickland  v.  State,  137  Ga.  9,  Ann.  OaB.  1913B, 
323.  86  L.  R.  A.  (N.  S.)  116,  72  S.  E.  263,  upholding  statute  of  1910 
requiring  license  to  carry  pistol  or  revolver;  Both  well  v.  Boston  Ele- 
vated Ry.  Co.,  215  Mass.  471,  Ann.  Oa«.  1914D,  275,  102  N.  E.  667, 
statute  of  1909  permitting  entry  of  judgment  by  Supreme  Court  in 
favor  of  person  requesting  directed  verdict,  where  verdict  should  have 
been  directed,  is  not  violation  of  seventh  amendment. 

Due  j^ocess  reqnlxes  that  courts  assuming  to  determine  rights  of  par- 
ties shall  haT6  Jurisdiction  and  that  there  shall  be  notice  and  opportunity 
for  hearing,  and  subject  to  these,  State  may  regulate  procedure. 

Approved  in  Jordan  v.  Massachusetts,  225  U.  S.  174,  176,  56  L.  Ed. 
1041,  1042,  32  Sup.  Ct.  651,  x>€rson  convicted  and  sentenced  to  death 
is  not  denied  due  process  because  after  verdict  juror  becomes  insane, 
and  court  refuses  to  set  verdict  aside,  where  upon  inquiry  according 
to  State  procedure  it  is  found  that  juror  was  sane  during  trial; 
Standard  Oil  Co.  v.  Missouri,  224  U.  S.  287,  Ann.  Oas.  1913D,  936,  56 
L.  Ed.  769,  770,  32  Sup.  Ct.  406,  corporation  tried  under  information 
in  nature  of  quo  warranto  for  combination  in  restraint  of  trade  and 
sentenced  to  ouster  and  fine  is  not  denied  due  process  by  Missouri 
statute  authorizing  State  Supreme  Court  to  fix  amount  of  fine  which 
is  not  subject  to  review;  American  Land  Co.  v.  Zeiss,  219  U.  S.  71,  55 
L.  Ed.  99,  31  Sup.  Ct.  200,  California  statute  of  1906  to  establish  titles 
in  case  of  loss  of  records  provides  adequate  notice  to  unknown  claim- 
ants and  opportunity  to  be  heard,  and  is  not  in  conflict  with  Four- 
teenth Amendment;  Ong  Chang  Wing  v.  United  States,  218  U.  S.  280, 
54  K  Ed.  1042,  31  Sup.  Ct.  15,  decision  of  Supreme  Court  of  Philip- 
pine Islands  that  person  committing  offense  before  repeal  of  aet  can 
be  punished  for  offense  after  enactment  of  repealing  act  with  saving 
clause  does  not  deny  due  process  of  law;  Waters-Pierce  Oil  Co.  v» 
XIX— 84 
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Texas,  212  U.  S.  107,  58  L.  Ed,  429,  29  Sup.  Ct.  220,  anti-truat  laws  of 
Texas  of  1899  and  1903  are  not  void  as  imposing  excessive  penalties; 
King  Tonopah  Mining  Co.  v.  Lynch,  232  Fed.  495,  service  of  process 
under  Revised  Laws  of  Nevada,  §  5024,  requiring  foreign  corporations 
doing  business  in  State  to  appoint  agent  to  receive  service  of  sum- 
mons, and  providing  for  service  upon  Secretary  of  State  upon  failure 
of  corporation  to  appoint  agent,  is  denial  of  due  process,  where 
neither  plaintiff  nor  secretary  made  effort  to  notify  corporation;  Wil- 
mington City  Ry.  Co.  v.  Taylor,  198  Fed.  170,  holding  order  of  public 
utility  board  requiring  street  railway  to  resume  sale  of  six  fares  for 
twenty-five  cents  was  without  sufficient  hearing  and  denial  of  due  pro- 
cess; United  States  v.  New  York  etc.  R.  Co.,  165  Fed.  746,  upholding 
act  of  Congress  of  1903,  assigning  special  judges  for  equity  suits  to 
protect  trade  and  commerce  against  illegal  restraints. 

Distinguished  in  Parker  v.  Parker,  211  Mass.  141,  97  N.  E.  989,  under 
statutes  court  may  award  alimony  in  proceedings  in  which  personal 
service  is  had  on  former  husband,  although  divorce  was  granted  on 
constructive  service. 

Due  process  clause  of  Fourteenth  Amendment  does  not  require  that 
person  be  exempted  from  compulsory  self-incrimination  in  courts  of  State 
not  having  adopted  that  policy. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  342,  59  L.  Ed.  986,  35  Sup. 
Ct.  582,  criminal  procedure  of  State  authorizing  waiver  of  right  to 
be  present  when  jury  renders  verdict  by  making  of  motion  for  new 
trial  upon  other  grounds  alone  does  not  conflict  with  Fourteenth 
Amendment;  Billings  v.  United  States,  232  U.  S.  283,  58  L.  Ed.  606, 
34  Sup.  Ct.  421,  due  process  clause  of  fifth  amendment  does  not  limit 
taxing  power,  and  tax  of  1909  imposed  on  use  of  foreign-built  yacht 
is  valid;  McKinney  v.  United  States,  199  Fed.  28,  117  C.  C.  A.  403, 
person  indicted  for  using  mails  to  defraud  cannot  require  trial  court 
to  review  evidence  before  grand  jury  to  determine  its  competency; 
In  re  Tracy  &  Co.,  177  Fed.  534,  holding  provisions  of  New  York 
Constitution  in  regard  to  self-incrimination  do  not  raise  questions 
under  Fourteenth  Amendment,  and  refusing  to  enjoin  trustee  in  bank- 
ruptcy from  permitting  use  of  bankrupt's  books  in  criminal  proceed- 
ing; Missouri  etc.  Ry.  Co.  v.  Mitcham,  57  Tex.  Civ.  141,  121  S.  W. 
875,  judgment  by  State  judge  does  not  deprive  defeated  party  of  due- 
process  because  judge  was  father-in-law  of  successful  party's  attorney. 

Quaere,  whether  instruction  that  Jury  may  draw  unfavorable  Inference 
from  failure  of  accused  to  testify  in  denial  of  evidence  against  him  is 
violation  of  privilege  of  immunity  from  self-incrimination. 

Approved  in  Commonwealth  v.  People's  Express  Co.,  201  Mass.  681, 
131  AsxL  St.  Rep.  416,  88  N.  E.  426,  arguendo. 

Miscellaneous.  Cited  in  Filler  v.  Steele,  241  U.  S.  648,  60  L.  Ed. 
1220,  36  Sup.  Ct.  550,  and  Shewalter  v.  Carolina  etc.  Ry.  Co.,  239  U.  S. 
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630^  60  L.  £d.  476,  36  Sup.  Ct.  166,  both  affirming  judgment  on  author- 
ity of  principal  case;  Mohawk  Overall  Co.  v.  Hooker  etc.  Co.,  235 
U.  S.  685,  59  L.  Ed.  424,  35  Sup.  Ct.  202,  Zeller  v.  New  Jersey,  231 
U.  S.  737,  58  L.  Ed.  460,  34  Sup.  Ct.  316,  and  Moore  v.  New  Jersey, 
223  U.  S.  710,  56  L.  Ed.  624,  32  Sup.  Ct.  519,  aU  dismissing  for  want 
of  jurisdiction. 

211    U.   ^    127-136,   53   J*.   Ed.    118,    29   Sup.    Ct.    47,    WASHIKaTON   ▼. 
OREGON. 

OongreBB  cannot  change  boundary  of  State  without  its  consent. 

Approved  in  Whiteside  v.  Norton,  205  Fed.  9,  45  L.  R.  A.  (N.  8.) 
112,  123  C.  C.  A.  313,  following  rule. 

Fact  that  south  channel  has  become  main  channel  does  not  change 
boundary  between  Oregon  and  Washington  established  by  Oregon  Enabling 
Act  of  1859,  and  boundary  near  mouth  of  Columbia  BiTor  is  center  of  chan- 
nel north  of  Sand  Island. 

Approved  in  State  of  Washington  v.  Oregon,  214  U.  S.  214,  53  L.  Ed. 
970,  29  Sup.  Ct.  631,  following  rule;  Columbia  River  Packers'  Assn. 
V.  McGowan,  219  Fed.  370,  134  C.  C.  A.  461,  Sand  Island,  reserved 
as  military  reservation  by  United  States,  is  within  territorial  jurisdic- 
tion of  Oregon;  Whiteside  v.  Norton,  205  Fed.  9,  45  L.  E.  A.  (N.  S.) 
112,  123  C.  C.  A.  313,  boundary  line  between  Wisconsin  and  Minne- 
sota declared  by  Enabling  Act  to  the  middle  of  main  channel  of  St. 
Louis  River  is  not  changed  by  fact  that  government  dredges  new  chan- 
nel to  south  of  small  island  formed  in  river;  State  v.  Bowen,  149  Wis. 
206,  39  L.  R.  A.  (N.  S.)  200,  135  N.  W.  495,  boundary  line  between 
Wisconsin  and  Minnesota  established  at  main  channel  of  river  is  not 
changed  by  construction  of  railroad  bridge  diverting  waters  to  another 
channel  making  it  only  navigable  channel. 

Change  of  channel  as  changing  State  boundary.    Note,  89  L.  R.  A. 
(N.  S.)  201. 

211  n.  S.  137-144,  63  L.  Ed.   121,  27  Bap.  Ct.  44^  HONOLULU  BAFID 
TRANSIT  ft  LAND  CO.  ▼.  WILDER. 

Intention  to  exempt  from  franchise  tax  cannot  be  gathered  from  pro- 
visions of  railway  charter  that  income  la  chargeable  with  spectfled  expenses. 

Approved  in  Southern  Ry.  Co.  v.  Greene,  160  Ala.  407,  49  South. 
407,  act  of  1907  requiring  foreign  corporation  to  pay  franchise  tax 
based  on  amount  of  capital  employed  in  State  is  not  tax  on  property, 
but  additional  license  tax  for  privilege  of  exercising  corporate  fran- 
chise within  State. 

211  U.   S.   144-145,  53  L.  Ed.   124,   29  Sup.  Ct.  46^   HONOLULU  BAPID 
TRANSIT  ETC.  CO.  ▼.  WILDEE. 

Writ  of  error  will  not  lie  from  Supreme  Court  of  United  States  to  Su- 
preme Court  of  Hawaii,  to  review  Judgment  sustaining  assessment  for  taxa- 
tion, where  amount  of  tax  is  less  than  Jurisdictional  amount. 
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Approved  in  Toyota  v.  Territory  of  Hawaii,  226  U.  S.  191,  57  L.  Bd. 
184,  33  Sup.  Ct.  47,  in  prosecution  for  selling  at  auction  ^^thout  license 
as  required  by  laws  of  Hawaii  requiring  fee  of  six  hundred  dollars 
for  district  of  Honolulu,  in  view  of  amount  involved  case  cannot  come 
within  amendment  made  by  act  of  1906. 

211  V.  S.  146-149,  53  L.  Ed.  126.  29  Sap.  Ot  41,  KEIZO  ▼.  HENBY. 

Where  court  has  Jurisdiction,  mere  errors  in  proceedings  cannot  be 
corrected  npon  habeas  corpus. 

Approved  in  Henry  v.  Henkel,  235  U.  S.  229,  59  L.  Ed.  206,  35  Sup. 
Ct.  54,  whether  district  judge  has  power  to  commit  person  refusing 
to  answer  questions  in  investigation  by  committee  of  Congress  and 
whether  act  of  Congress  requiring  witnesses  to  answer  is  valid  eannot 
be  determined  in  habeas  corpus  proceeding;  Matter  of  Gregory,  219 
U.  S.  214,  55  L.  Ed.  189,  31  Sup.  Ct.  143,  judgment  of  police  court 
of  District  of  Columbia  that  acts  of  accused  were  within  statute  pro- 
hibiting gift  enterprises  is  not  reviewable  on  habeas  corpus;  Harlan 
V.  McGourin,  218  U.  S.  449,  21  AiUL  Oas.  849,  54  L.  Ed.  1105,  31  Sup. 
Ct.  44,  collateral  attack  upon  judgment  cannot  be  made  in  habeas 
corpus  proceeding  by  contention  that  there  was  no  evidence  to  sup- 
port accusation;  Peters"  v.  United  States,  177  Fed.  887,  101  C.  C.  A. 
99,  reversing  order  of  District  Court  releasing  on  habeas  corpus  per- 
son in  custody  of  sheriff  under  body  execution  issued  by  virtue  of 
judgment  in  prosecution  for  assault  and  battery  before  petition  in 
bankruptcy  was  filed  in  Federal  court;  People  v.  Zimmer,  252  111.  14, 
20,  96  N.  E.  530,  533,  holding  order  of  circuit  judge  releasing  on 
habeas  corpus  person  adjudged  guilty  of  contempt  by  another  circuit 
judge  is  void,  and  granting  mandamus  to  compel  sheriff  to  obey  com- 
mitment. 

Disqualification  of  grand  Jurors  do  not  destroy  Jurisdiction  of  court  In 
which  indictment  Is  returned,  if  court  has  Jurisdiction  of  cause  and  person. 

Approved  in  Breese  v.  United  States,  226  U.  8.  10,  57  L.  Ed.  102, 
33  Sup.  Ct.  1,  fact  that  indictment  is  not  presented  by  grand  jury 
in  body  does  not  make  it  void  under  fifth  amendment  or  deprive  court 
of  jurisdiction;  Harlan  v.  McGourin,  218  U.  S.  451,  21  Ann.  Oaa.  849, 
54  L.  Ed.  1106,  31  Sup.  Ct.  44,  objection  that  order  for  impaneling 
grand  jury  was  made  by  circuit  judge  within  circuit  but  not  within  dis- 
tnct  cannot  be  made  on  habeas  corpus;  McComb  v.  Fourth  Judicial 
District,  36  Nev.  426,  136  Pae.  566,  denying  writ  of  prohibition  to 
enjoin  trial  of  person  accused  of  horse-stealing  because  member  of 
grand  jury  was  nonresident,  where  State  could  have  prosecuted  such 
offense  by  information. 

Distinguished  in  Eureka  County  Bank  Habeas  Corpus  Cases,  35  Nev. 
147,  126  Pac.  678,  releasing  on  habeas  corpus  bank  official  charged 
with  receiving  deposits  with  knowledge  of  bank's  insolveney,  where  con- 
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duet  of  judge  in  publicly  denouncing  such  officials  would  make  it  im- 
probable that  impartial  jury  could  be  obtained. 

211  U.  8.  149-164,  53  L.  Ed.  126,  29  Sup.  Ot.  42,  LOXnSVIIiLE  *  NASH- 
VILLE E.  E.  CO.  ▼.  MOTTLET. 

Court  wUl,  of  its  own  motion,  see  tliat  jurisdiction  of  Clxcoit  Court 
defined  by  statute  is  not  exceeded. 

Approved  in  Bryan  v.  Bliss-Cook  Oak  Co.,  223  U.  S.  706(a),  56  L.  Ed. 

621,  32  Sup.  Ct.  517,  Bryan  v.  Layman,  223  U.  S.  706(b),  66  L.  Ed. 

622,  32  Sup.  Ct.  517,  Bryan  v.  Bagnell,  223  U.  S.  706(c),  56  L.  Ed.  622, 
32  Sup.  Ct.  517,  Rider  v.  Bliss-Cook  Oak  Co.,  223  U.  S.  707(a),  56 
L.  Ed.  622,  32  Sup.  Ct.  518,  and  Moscr  v.  Layman,  223  U.  S.  707(b), 
56  L.  Ed.  622,  32  Sup.  Ct.  518,  all  dismissing  for  want  of  jurisdiction; 
Macon  Grocery  Co.  v.  Atlantic  Coast  Line  R.  R.  Co.,  215  U.  S.  504, 
64  L.  Ed.  302,  30  Sup.  Ct.  184,  under  acts  of  1875,  1887,  1888,  Federal 
court  of  district  in  which  defendant  does  not  reside  has  no  jurisdic- 
tion, although  diversity  of  citizenship  exists,  plaintiff  resides  in  dis- 
trict, and  case  is  cognizable  only  in  Federal  court;  Re  Winn,  213  U.  S. 
469,  53  L.  Ed.  878,  29  Sup.  Ct.  515,  objection  to  jurisdiction  of  Cir- 
cuit Court  is  not  waived  where  no  Federal  Circuit  Court  had  juris- 
diction. 

Jurisdiction  of  Circuit  Court  must  be  determined  from  plaintiff's  state- 
ment of  his  own  claim  and  cannot  be  based  on  alleged  anticipated  defense. 
Approved  in  Taylor  v.  Anderson,  234  U.  S.  76,  58  L.  Ed.  1219,  34 
Sup.  Ct.  724,  Federal  court  is  not  given  jurisdiction  of  action  in  eject- 
ment by  unnecessary  allegations  in  bill  that  defendant  assert  owner- 
ship under  deed  void  under  act  of  Congress  restricting  alienation  of 
Indian  allotments ;  Re  Winn,  213  U.  S.  465,  58  L.  Ed.  875,  29  Sup.  Ct. 
515,  granting  mandamus  to  compel  remanding  to  State  court  of  action 
for  damages  removed  to  Federal  court  on  allegations  that  defendant  is 
carrier  in  interstate  commerce  and  has  defense  under  Federal  laws 
regulating  commerce;  Alabama  etc.  Ry.  Co.  v.  American  Cotton  Oil 
Co.,  229  Fed.  18,  143  G.  C.  A.  313,  action  against  initial  and  connect- 
ing carr^§rs  for  nondelivery  of  interstate  shipment  of  oil  brought  in 
State  court  is  removable  to  Federal  court,  although  plaintiff  makes  no 
formal  mention  of  Carmack  Amendment,  where  it  is  plain  that  but 
for  Carmack  Amendment  State  court  would  have  no  jurisdiction  of 
connecting  carrier;  Steele  v.  Halligan,  229  Fed.  1018,  denying  motion 
to  remand  action  for  injuries  by  prisoner  in  Federal  penitentiary 
against  warden,  where  injury  occurs  on  land  within  exclusive  Federal 
jurisdiction;  Western  Union  Tel.  Co.  v.  Southeast  etc.  Ry.  Co.,  208 
Fed.  268,  269,  125  C.  C.  A.  466,  petition  of  telegraph  company  to 
condemn  right  of  way  under  State  statute  for  its  lines  on  railroad  right 
of  way  does  not  present  Federal  question  giving  Federal  court  juris- 
diction, because  condemnation  may  interfere  with  interstate  commerce; 
McGoon  v.  Northern  Pac.  Ry.  Co.,  204  Fed.  1003,  suit  by  shipper  to 
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recover  for  damages  to  livestock  shipped  in  interstate  commerce  arises 
under  Interstate  Commerce  Act  of  1906  and  is  removable  without  re- 
gard to  amount  involved;  W.  G.  Coyle  &  Co.  v.  Stern,  193  Fed.  585, 
113  C.  C.  A.  450,  petition  to  seize  and  sell  vessel  under  mortgage  does 
not  show  removable' controversy  because  it  states  that  Federal  mar- 
*  shal,  disregarding  State  law,  sold  vessel  to  defendant  without  reading 
notices  of  moi'tgages  thereon,  although  mortgage  was  enrolled  as  re- 
quired by  Federal  law;  Clark  v.  Southern  Pac.  Co.,  176  Fed.  126,  peti- 
tion in .  action  against  interstate  carrier  for  injuries  to  brakeman 
received  while  in  performance  of  duty  in  territory  of  Arizona  suffi- 
ciently shows  action  is  based  on  Federal  Employers'  Liability  Act  to 
give  Federal  court  jurisdiction;  Western  etc.  R.  Co.  v.  White  Provision 
Co.,  142  Ga.  260,  82  S.  E.  646,  holding  shipper  could  sue  in  State  court 
to  recover  excess  charges  paid  to  last  carrier  upon  its  refusal  to  de- 
liver interstate  shipment,  as  amendment  to  act  of  Congress  of  1906 
making  initial  carrier  liable  reserves  rights  of  action  Under  existing 
law;  Long  v.  Quinn  Bros.,  216  Mass.  88,  102  N.  E.  349,  character  of 
cause  of  action  for  purpose  of  removal  must  be  determined  from  plain- 
tiff's statement  of  his  own  claim  and  removal  petition  alleging  that 
plaintiff  contests  validity  of  judgment  of  Federal  court  is  insufficient; 
Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201  Fed.  936,  120 
C.  C.  A.  267,  ai^endo. 

Distinguished  in  Macfadden  v.  United  States,  213  U.  S.  295,  58  L.  Ed. 
803,  29  Sup.  Ct.  490,  judgment  of  Circuit  Court  of  Appeals  in  crim- 
inal case  is  final,  although  direct  appeals  might  have  been  taken  to 
Supreme  Court. 

Whether  issued  pass  as  part  of  consideration  for  contract  is  within 
statute  prohibiting  free  transportation  or  discrimination.  Note, 
23  L.  R.  A.  (N.  S.)  218. 

Contracts  fixing  rates  other  than  those  established  in  accordance 
with  interstate  commerce  act.    Note,  38  K  R.  A.  (N.  8.)  857. 

Miscellaneous.  Cited  in  Louisville  etc.  R.  R.  Co.  v.  Mottley,  219 
U.  S.  472,  84  L.  R.  A.  (N.  8.)  671,  55  L.  Ed.  299,  31  Sup.  Ct.  265  (re< 
versing  133  Ky.  665,  118  S.  W.  983),  reciting  history  of  litigation. 

211  U.  8.  165-162,  53  I..  Ed.  129,  29  Sap.  Ct.  89,  A5iEBI0AN  SUQAK  BB- 
nNIKG  OO.  V.  T7NITED  STATEa 

Direct  appeal  will  not  lie  to  Supreme  Oourt^  under  section  6  of  Aist  of 
1891,  on  ground  of  Invalidity  of  customs  regnlations  of  Secratarj  of  Treaa- 
ury  as  unauthorized  exercise  of  legislative  power. 

Distinguished  in  B.  Altman  &  Co.  v.  United  States,  224  U.  S.  599, 
600,  56  L.  Ed.  910,  32  Sup.  Ct.  593,  allowing  direct  appeal  from  judg- 
ment of  Circuit  Court,  under  section  5  of  Act  of  1891,  in  revenue  case 
involving  construction  of  reciprocal  agreement  of  1898  with  France, 
under  Tariff  Act  of  1897. 
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Miscellaneous.  Cited  in  United  States  ex  rel.  Ziramerspitz  v.  Pren- 
tis,  229  U.  S.  604,  57  L.  Ed.  1347,  33  Sup.  Ct.  773,  and  National  Tele- 
phone Mfg.  Co.  V.  American  Bell  Tel.  Co.,  226  U.  S.  601,  57  L.  Ed. 
376,  33  Sup.  Ct.  114,  both  dismissing  for  want  of  jurisdiction. 

211  U.  &  162-175,  58  I..  Ed.  131,  29  Sup.  Ct.  85,  COTTON  v.  HAWAU. 

Bule  tliat  power  of  Supreme  Court  to  review  Judgments  under  Bevlsed 
StatnteSp  section  709,  and  under  statutes  relating  to  review  of  judgments 
from  territorial  courts  extends  only  to  final  Judgments,  governs  appeals 
from  Supreme  Court  of  Hawaii. 

Approved  in  Hiitchins  v.  Bierce,  211  U.  S.  432,  53  L.  Ed.  268,  29 
Sup.  Ct.  122,  dismissing  appeal  from  Supreme  Court  of  Hawaii,  where 
final  judgment  has  not  been'  entered. 

Distinguished  in  Spreckels  v.  Brown,  212  U.  S.  209,  53  L.  Ed.  478,  29 
Slip.  Ct.  256,  Supreme  Court  of  Hawaii  has  authority  to  enter  final 
judgment,  reviewable  by  this  court,  where  case  is  brought  up  by  writ 
of  error,  not  by  bill  of  exceptions. 

211  V.  S.  176-188,  53  L.  Ed.  136,  29  Sup.  Ct.  77,  BOWERS  HYDBAUUC 
DBEDGING  CO.  v.  UNITED  STATES. 

Not  cited. 

211  XT.  S.  188^199,  53  L.  Ed.  141,  29  Sup.  Ct.  81.  PHOENIX  BBIDOE  CO.  ▼. 
UNITED  STATES. 

Not  cited. 

211  U.  S.  199-210,  53  L.  Ed.  146,  20  Sup.  Ct.  76,  PICKFOBD  ▼.  TALBOTT. 

Miscellaneous.  Cited  in  Pickford  v.  Talbott,  225  U.  S.  652,  654,  56 
L.  Ed.  1244,  1245,  32  Sup.  Ct.  687  (affirming  36  App.  D.  C.  299),  re- 
citing history  of  litigation. 

211  U.  S.  210-239,  63  L.  Ed.  160,  29  Sup.  Ct.  67,  PBENTIS  v.  ATLANTIC 
COAST  UNE  B.  B.  CO. 

State  may  unite  legislatiTe  and  Judicial  powers  in  single  body. 
Approved  in  Wadley  Southern  Ry.  Co.  v.  Georgia,  235  U.  S.  661,  59 
L.  Ed.  411^  35  Sup.  Ct.  214,  upholding  Georgia  Railroad  Commission 
Law  of  1907  and  order  of  commission,  and  holding  railroad  failing  to 
resort  to  safe  method  of  testing  validity  of  order,  but  relying  on  de- 
fense of  invalidity  of  order  when  sued  for  penalty  for  violating  order, 
is  subject  to  penalty;  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S. 
305,  307,  314,  58  L.  Ed.  239,  240,  243.  34  Sup.  Ct.  48,  upholding  Ken- 
tucky statute  of  1900  authorizing  railroad  commission  to  establish  rea- 
sonable intrastate  railroad  rates;  Western  Union  Tel.  Co.  v.  Richmond. 
224  U.  8.  168,  56  L.  Ed.  715,  32  Sup.  Ct.  449,  upholding  ordinance  of 
Richmond  of  1895  as  amended  in  1902  and  1903,  permitting  use  of  street 
by  public  service  corporations  only  in  manner  authorized  by  municipal 
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officers;  Soliah  v.  Heskin,  222  U.  S.  524,  56  L.  Ed.  299,  32  Sup.  Ct. 
103,  upholding  statute  of  North  Dakota  authorizing  county  commissioner 
to  appoint  drainage  board  with  {wwer  to  make  and  collect  assessments 
for  their  proportion  of  cost  of  drains  to  be  constructed;  Grand  Trunk 
Western  Ry.  Co.  v.  Railroad  Commission,  221  U.  S.  403,  55  L.  Ed.  787, 
31  Sup.  Ct.  537,  contract  between  two  railroads  for  maintaining  cross- 
ing and  guarding  it  with  semaphores  is  not  impaired  by  order  of 
railroad  commission  requiring  interlocking  'system  and  apportioning 
expense  in  different  manner;  Honolulu  Rapid  Transit  etc.  Co.  v.  Hawaii, 
211  U.  S.  291,  53  K  Ed.  188,  29  Sup.  Ct.  55,  legislature  of  Hawaii 
having  delegated  regulation  of  railroad  to  administrative  officers,  court 
cannot  regulate  schedule  for  running  cars;  Louisville  etc.  B.  Co.  v. 
Siler,  186  Fed.  185,  186,  187,  189,  Kentucky  act  of  1900  making  it  duty 
of  railroad  commission  to  hear  and  determine  whether  railroad  rates 
are  unreasonable  and  to  establish  just  rates  does  not  confer  judicial 
power  on  commission  in  violation  of  State-  Constitution  providing  for 
separation  of  legislative,  executive  and  judicial  powers,  since  final  act 
of  making  rates  is  legislative;  Oregon  etc.  Navigation  Co.  v.  Campbell, 
173  Fed.  974,  976,  upholding  Oregon  act  of  1907  creating  railroad  com- 
mission with  power  to  determine  reasonableness  of  rates  in  first  in- 
stance and  to  establish  rates;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agri- 
culture, 172  Fed.  712,  act  of  North  Carolina  providing  for  inspection 
of  illuminating  oils  is  not  void,  because  it  delegates  to  board  of  agri- 
culture power  to  prescribe  details  of  inspection;  Southern  Pac.  Co.  v. 
Bartine,  170  Fed.  775,  establishment  of  rates  by  commission,  although 
preceded  by  investigation  judicial  in  form,  is  legislative  act,  and  act 
of  Nevada  authorizing  commission  to  establish  rates  ia  not  void  as 
delegation  of  judicial  power;  Gregg  v.  Laird,  121  Md.  28,  87  Atl.  1113, 
act  of  1910  creating  public  service  commission  with  power  to  make 
investigations  and  establish  rates  is  not  void  as  delegation  of  judicial 
power;  State  v.  Great  Northern  Ry.  Co.,  130  Minn.  59,  153  N.  W.  248, 
holding  court  cannot  substitute  its  findings  for  those  of  commission 
and  order  of  commission  requiring  Sunday  train  did  not  impose  finan- 
cial burden,  but  affirming  judgment  of  trial  court  that  order  is  void 
as  contraiy  to  public  policy  in  compelling  Sunday  labor;  Minneapolis 
etc.  R.  Co.  V.  State  Board  of  Ry.  Commrs.,  30  N.  D.  226,  227,  152 
N.  W.  515,  516,  holding  right  of  appeal  from  order  of  commissioners 
exists  under  act  of  1907,  though  not  expressly  granted;  dissenting 
opinion  in  Louisville  etc.  R.  R.  Co.  v.  Central  Stock  Yards  Co.,  212 
U.  S.  147,  53  L.  Ed.  447,  29  Sup.  Ct.  246,  majority  holding  provision 
in  State  Constitution  requiring  carrier  to  deliver  cars  to  connecting 
carrier  without  adequate  provision  for  their  return  is  void;  dissenting 
opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  372,  379,  Aim.  Oas.  19150, 
1269,  85  Atl.  704,  707,  majority  upholding  laws  of  1906  creating  board 
of  railroad  commissioners  with  authority  to  make  investigations  and 
on  facts  found  to  make  orders  regulating  railroads. 
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Jodleial  intniry  in^Mtigatat  and  mtotem  UaMlltlas  under  ailsting  Uwb, 
but  lagidation  diaiifw  exlstiiig  eondttlonB. 

Approved  in  Ross  v.  Oregon,  227  U.  S.  163,  67  L.  Ed.  464,  33  Sup. 
Ct.  220,  dismissing  writ  of  error  to  review  decision  of  State  court  that 
amendment  to  Constitution  requiring  crimes  to  be  prosecuted  by  in- 
idictment  did  not  apply  to  pending  case  instituted  by  information; 
Peoria  Waterworks  Co.  v.  Peoria  Ry.  Co.,  181  Fed.  1004,  denying  in- 
junction to  restrain  electric  street  railway  from  using  particular  system, 
though  it  will  destroy  pipes  of  water  company  by  electrolysis;  Dela- 
ware etc.  R.  Co.  V.  Stevens,  *172  Fed.  607,  commission's  order,  made 
after  hearing  and  taking  of  evidence,  requiring  railroad  to  stop  inter- 
state trains  at  certain  point  is  legislative,  not  judicial;  In  re  Arkansas 
Railroad  Rates,  168  Fed.  724,  where  upon  granting  of  injunction  pen- 
dente lite  to  restrain  enforcement  of  Arkansas  rate  statute  of  1007, 
railroad  returns  to  former  passenger  rate  and  greatly  increases  freight 
rates,  court  may,  as  condition  of  retaining  injunction,  require  railroad 
not  to  exceed  certain  rates;  Marin  Water  &  Power  Co.  v.  Railroad 
Commission,  171  Cal.  712,  154  Pac.  867,  under  Public  Utilities  Act  of 
1913,  commission  is  given  judicial  powers  to  determine  compensation 
to  be  paid  to  owners  of  property  condemned  by  municipal  water  dis- 
trict; Pioneer  Tel.  &  Tel.  Co.  v.  Bartlesville,  40  Okl.  587,  589,  139 
Pac.  695,  696,  State  District  Courts  have  no  power  to  compel  telephone 
company  to  charge  schedule  of  rates  fixed  by  court  pending  hearing  of 
application  to  corporation  commission  by  customer  to  prescribe  schedule ; 
Wishkah  Boom  Co.  v.  Greenwood  Timber  Co.,  88  Wash.  572,  573,  153 
Pac.  368,  369,  public  service  commission  has  no  jurisdiction,  under 
laws  of  1911  not  repealing  laws  of  1895  relating  to  improvement  of 
streams,  of  question  whether  charge  for  rafting  and  booming  are  rea- 
sonable; United  Fuel  Gas  Co.  v.  Public  Service  Commission,  73^ W.  Va. 
579,  580,  80  S.  E.  935,  appeal  given  to  this  court  by  act  of  1913  to 
review  orders  of  public  service  commission  is  limited  to  judicial  mat- 
ters and  does  not  extend  to  administrative,  executive  or  judicial  matters. 

Distinguished  in  Chicago  etc.  Ry.  Co.  ▼.  Railroad  Commission,  175 
Ind.  642,  643,  644,  95  N.  £.  368,  369,  under  statute  of  1908  author- 
izing commission  to  r^ulate  railroad  rates,  court  in  determining  reason- 
ableness of  rates  does  not  exercise  legislative  power. 

Denied  in  People  v.  Wilcox,  194  N.  Y.  386,  87  N.  E.  517,  function 
of  rate  making  devolved  by  legislature  upon  commission  may  be  given 
judicial  or  quasi-judicial  aspect. 

Proceedings  legislatlTa  In  nature  are  not  proceedings  in  court  within 
meaning  of  Bevlsed  Statutes,  section  720. 

Approved  in  Hull  v.  Burr,  234  U.  S.  723,  58  K  Ed.  1563,  34  Sup.  Ct. 
892,  suit  to  enjoin  trustee  in  bankruptcy  from  prosecuting  action  in 
ejectment  in  State  court  is  within  prohibition  of  Judicial  Code,  §  265; 
Dalton  Adding  Mach.  Co.  v.  State  Corporation  Commission,  236  U.  S. 


211  U.  S.  210-239       NOTES  ON  U,  S.  REPORTS.  -  1338 

701,  59  L.  Ed.  798,  36  8ttp.  Ct.  480,  and  Washington  etc.  By.  Co.  ▼. 
Commonwealth,  112  Va.  517,  71  S.  E.  540,  both  argoendo. 

Explained  in  St.  Louis  etc.  R.  Co.  v.  Allen,  181  Fed.  721,  denying 
injunction  to  stay  proceedings  pending  in  State  court,  although  such 
proceeding  is  based  upon  Rule  44  of  Arkansas  Commission,  void  as 
ai)i)lied  to  interstate  shipment. 

Decision  of  commission  in  investigation  to  determine  rates  is  not  res 
Judicata  as  to  validity  of  rate  In  suit  to  restrain  enforcement  of  rate  order. 

Approved  in  Mayor  etc.  of  Knoxville  'V.  Knoxville  Water  Co.,  212 
U.  S.  8,  63  L.  Ed.  378,  29  Sup.  Ct.  148,  in  suit  to  restrain  enforcement 
of  ordinance  establishing  water  rates,  findings  of  master  confirmed  by 
trial  court  are  not  conclusive  as  to  validity  of  ordinance;  Detroit  etc. 
R.  Co.  V.  Michigan  Railroad  Commission,  203  Fed.  868,  under  Mich- 
igan Constitution  providing  for  separation  of  legislative,  executive  and 
judicial  x)owers,  authority  of  court  to  vacate  rate  order  of  commission 
is  judicial,  and  where  judgment  confirming  order  is  affirmed  by  Stato 
Supreme  Court,  and  writ  of  error  from  Federal  Supreme  Court  has  been 
denied,  rate  is  res  judicata  precluding  further  contest  in  Federal 
courts;  Louisville  etc.  R.  Co.  v.  Interstate  Commerce  Commission,  184 
Fed.  125,  denying  injunction  to  restrain  enforcement  of  orders  of  inter- 
state commerce  commission  of  1909  establishing  freight  rates  upon  com- 
plaint of  New  Orleans  board  of  trade  in  1909;  Shepard  v.  Northern 
Pac.  Ry.  Co.,  184  Fed.  807,  holding  in  suit  to  enjoin  enforcement  of 
Minnesota  statute  of  1907  and  orders  of  commission  establishing  in- 
trastate railroad  rates,  that  findings  of  commissioner  determining  rates 
are  confiscatory  overcomes  original  presumption  that  rates  were  rea- 
sonable; Delaware  etc.  R.  Co.  v.  Stevens,  172  Fed.  607,  610,  order  of 
public  service  commission  directing  railroad  to  stop  two  interstate 
trains  at  certain  point  is  not  res  adjudicata  as  to  interference  with 
intei-state  commerce  and  does  not  estop  railroad  from  suing  to  restrain 
enforcement  of  order  on  such  ground;  State  v.  Maine  etc.  R.  R.  Co., 
77  N.  H.  426,  427,  92  Atl.  838,  statute  of  1913  regulating  sale  of 
mileage  books  is  not  void  as  established  without  opportunity  of  rail- 
road to  be  heard,  although  general  rate-making  power  is  lodged  with 
public  service  commission;  Seward  v.  Denver  etc.  R.  Co.,  17  N.  M.  579, 
46  L.  R.  A.  (N.  S.)  242,  131  Pac.  987,  remanding  case  removed  by 
commission  to  Supreme  Court  upon  failure  of  railroad  to  comply  with 
order,  for  taking  of  additional  evidence  as  to  reasonableness  of  order; 
In  re  Intrastate  Express  Rates,  40  Okl.  254,  138  Pac.  390,  refusing  on 
appeal  from  order  of  commission  establishing  intrastate  express  rates  to 
disturb  rates,  where  evidence  fails  to  overcome  presumption  of  reason- 
ableness ;  Atchison  etc.  Ry.  Co.  v.  State,  23  Okl.  218,  223,  '21  L.  B.  A. 
(N.  S.)  908,  100  Pac.  13,  16,  upholding  order  of  commission  requiring 
railroad  to  install  telephone  in  station. 

Distinguished  in  Detroit  etc.  Ry.  Co.  v.  Michigan  R.  R.  Commission, 
235  U.  S.  404,  405,  59  L.  Ed.  288,  289,  35  Sup.  Ct.  126,  under  Mich- 
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igan  Railroad  Commission  Act,  decree  of  State  Supreme  Court  sus< 
taining  order  of  commission  as  not  confiscatory  is  res  adjudicata  and 
can  be  pleaded  in  another  action  in  Federal  court  to  prevent  commis- 
sion from  enforcing  rates;  Atchison  etc.  By,  Co.  v.  Miller,  28  Okl.  110, 
114  Pac.  1105,  upholding  order  of  corporation  commission  compelling 
passenger  train  service  every  day  of  week,  though  Sunday  train  is  oper- 
ated at  loss,  where  whole  scheme  of  rates  is  not  shown  to  be  unreason- 
able. 

Power  of  courts  to  fix  or  regulate  rates  of  publio  service  corpora- 
tions.   Note,  Aim.  Oa«.  1916B,  289,  290. 

Judge  may  find  but  for  himself,  in  whateyer  way  he  thinks  best, 
whether  statute  was  passed. 

Approved  in  Laurel  Hill  Cemetery  v.  San  Francisco,  216  U.  S.  365, 
54  L.  Ed.  518,  30  Sup.  Ct.  301,  upholding  ordinance  prohibiting  burial 
of  dead  within  city  limits  based  on  determination  that  practice  is 
detrimental  to  public  health;  Curtice  Bros.  Co.  v.  Barnard,  209  Fed. 
592,  126  C.  C.  A.  411,  upholding  laws  of  Indiana  of  1907  relating  to 
use  of  preservatives  in  food  and  rule  of  board  of  health  prohibiting 
use  of  benzoate  of  soda  as  food  preservative;  Quong  Wing  v.  Kirken- 
dall,  223  U.  S.  64,  66  L.  Ed.  352,  32  Sup.  Ct.  192,  arguendo. 

State  may  sue  to  enjoin  enforcement  of  confiscatory  rates  ia  court  of 
its  own  choosing. 

Approved  in  Kansas  City  Gas  Co.  v.  Kansas  City,  198  Fed.  509| 
enjoining  enforcement  of  ordinance  of  1906,  requiring  gas  company  to 
maintain  prescribed  pressure  of  natural  gas  under  penalty  of  prosecution 
and  fines,  which  is  void  as  unreasonable  and  as  impairing  obligation  of 
contract ;  Montana  etc.  R.  Co.  v.  Morley,  198  Fed.  999,  enjoining  enforce- 
ment of  order  of  Montana  commission  establishing  unreasonable  and 
confiscatory  intrastate  coal  rate;  Spring  Valley  Waterworks  v.  San 
Francisco,  192  Fed.  144,  enjoining  enforcement  of  confiscatory  water 
rate  established  by  ordinance  of  1903;  In  re  Arkansas  Rate  Cases,  187 
Fed.  307,  fact  that  railroad  complies  for  five  years  with  order  of  com- 
mission establishing  intrastate  rates  raises  strong,  but  rebuttable,  pre- 
sumption that  rates  are  reasonable,  and  does  not  estop  railroad  from 
suing  to  enjoin  rates  as  confiscatory  upon  showing  changed  condition 
making  net  earnings  noncompensatory ;  St.  Louis  etc.  R.  Co.  y.  Hadley, 
168  Fed.  340,  Federal  court  has  jurisdiction  of  suit  to  enjoin  enforce- 
ment of  statute  of  Missouri  of  1907  establishing  two-cent  passenger 
fare  and  maximum  freight  rates  alleged  to  be  void,  as  interference  with 
interstate  commerce;  North  Carolina  Corp.  Commission  v.  Southern 
Ry.  Co.,  151  N.  C.  450,  453,  66  8.  E.  429,  430,  holding  orders  of  cor- 
poration commission  are  reviewable  only  by  State  courts  unless  so 
unreasonable  as  to  violate  Fourteenth  Amendment,  when  they  may  be 
reviewed  by  Federal  Supreme  Court  in  error  after  railroad  has  ex- 
hausted remedies  in  State  court;  Pioneer  Tel.  &  Tel.  Co.  v.  State,  40 
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Okl.  426,  138  Pae.  1037,  holding  telephone  company  coatd  challenge 
validity  of  rate  order  in  direct  proceeding  in  District  or  Superior  Court 
exercisiiig  equity  powers;  dissenting  opinion  in  Atlantic  Coast  Line  R. 
Co.  V.  City  of  Goldsboro,  156  N.  C.  367,  71  S.  B.  618,  majority  uphold- 
ing ordinance  prohibiting  railroad  from  shipping  cars  within  four  blocks 
in  heart  of  city  during  certain  hours. 

Suit  to  enjoin  railroad  commission  from  enforcing  void  rate  itatute  is 
not  suit  against  State. 

Approved  in  San  Joaquin  ete.  Canal  A  Irr.  Co.  v.  County  of  Stan- 
islaus, 233  U.  S.  459,  58  L.  Ed.  1046,  34  Sup.  Ct.  652,  public  utility 
corporation  may  attack  water  rate  as  confiscatoiy,  although  it  offered  no 
evidence  as  to  water  rights  at  hearing  before  board  establishing  rates; 
Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  386,  388,  398,  enjoining 
State  officers  from  collecting  tax  assessed  in  1912,  on  franchise  of 
railroad  at  full  value,  while  other  property  in  Kentucky  is  taxed  at 
eighty  per  cent  of  cash  value. 

Where  am^eal  from  order  of  cemmission  is  given  to  State  Supreme 
Court,  railroad  should  take  such  appeal  before  suing  in  Federal  court  to 
enjoin  enforcement  of  rate  order;  as  matter  of  comity  Federal  court 
will  retail  bill  to  await  outcome  of  appeal  If  taken. 

Approved  in  Mellon  Co.  v.  McCafferty,  239  U.  S.  136,  60  L.  Ed.  182, 
36  Sup.  Ct.  94,  failure  to  resort  to  remedies  given  by  State  law  to 
review  assessments  alleged  illegal,  is  non-Federal  ground  sufficient  to 
sustain  judgment  of  State  court  refusing  to  enjoin  collection  of  tax; 
Trenton  etc.  Traction  Corp.  v.  Inhabitants  of  City  of  Trenton,  227 
Fed.  506,  denying  injunction  to  restrain  commissioners  from  oontinu- 
ing  order  suspending  increase  in  railway  rates  pending  determination 
by  State  board  whether  increase  in  rates  is  reasonable;  Palermo  Land 
etc.  Co.  V.  Railroad  Commission  of  California,  227  Fed.  709,  710,  re- 
fusing to  enjoin  water  rate,  alleged  confiscatory,  established  by  Cali- 
fornia railroad  commission,  where  water  company  has  not  applied  for 
rehearing  as  provided  by  statute  of  1911;  Boston  etc.  R.  v.  Niles,  218 
Fed.  948,  949,  950,  refusing  to  enjoin  enforcement  of  New  Hampshire 
rate  statute  as  discriminatory  upon  denial  of  railroad's  petition  for 
rehearing  by  commission,  where  railroad  has  not  availed  itself  of  right 
of  appeal  to  State  Supreme  Court  as  provided  by  statute;  Southern 
Pac.  Co.  V.  Bartine,  170  Fed.  776,  777,  dismissing  suit  to  enjoin  rail- 
road commission  from  establishing  rates  as  authorized  by  Nevada  act 
of  1907;  Chicago  etc.  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  638, 
95  N.  E.  367,  under  statute  of  1908,  commission  may  vacate  or  modify 
its  own  order,  and  court  will  not  grant  relief  in  first  instance  where 
relief  is  within  power  of  commission;  Pioneer  Tel.  &  Tel.  Co.  v.  State, 
40  Okl.  425,  426,  138  Pao.  1036,  validity  of  rate  order  may  be  chal- 
lenged by  (1)  appeal,  (2)  application  to  commission  to  set  it  aside, 
(3)  suit  in  equity  to  restrain  its .  enf orcement|  and  first  two  remedies 
should  be  exhausted  before  seeking  third* 
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Distingruished  in  Bacon  v.  Rutland  R.  R.  Co.,  232  U.  S.  137,  138,  68 
L.  Ed.  538,  539,  34  Sup.  Ct.  283,  railroad  is  not  obliged  to  appeal  from 
order  of  Public  Sei*vice  Commission  of  Vermont  to  State  court  before 
suing  in  Federal  court  to  enjoin  enforcement  of  order;  Willcox  v.  Con- 
solidated Gas  Co.,  212  U.  S.  40,  16  Ann.  Oaa  1034,  68  L.  Ed.  895,  29 
Sup.  Ct.  192,  Federal  court  bas  jurisdiction  of  suit  to  enjoin  enforce- 

'ment  of  State  statutes  and  order  of  gas  commission  establishing  rates 
allei^ed  to  be  confiscatory;  Kern  Trading  &  Oil  Co.  v.  Associated  Pipe 
Line  Co.,  217  Fed.  280,  enjoining  enforcement  of  penalties  imposed 
by  California  statutes  of  1913  regulating  pipe-lines  for  transportation 
of  oil;  Manufacturers'  Light  etc.  Co.  y.  Ott,  215  Fed.  943,  holding  in 
suit  to  enjoin  enforcement  of  gas  rate  alleged  to  be  confiscatory  that 
person  entitled  to  invoke  jurisdiction  of  Federal  court  cannot  be  de- 
prived of  that  right  by  fact  that  he  is  given  remedy  in  State  courts; 
Puget  Sound  Electric  Ry.  v.  Lee,  207  Fed.  864,  railroad  having  availed 
itself  of  remedy  in  State  courts  against  rate  order  of  commission  alleged 
confiscatory  cannot  thereafter  maintain  suit  in  Federal  court  to  re« 
strain  enforcement  of  order  sustained  by  State  court;  Wilmington  City 
Ry.  Co.  V.  Taylor,  198  Fed.  178,  188,  191,  193,  enjoining  enforcement 
of  order  of  public  utility  board  of  1911  regulating  fares  of  traction 

.  company,  where  Superior  Court  on  appeal,  as  provided  by  Delaware 
act  of  1911,  had  no  authority  to  amend  or  correct  order,  or  substitute 
another  order;  Baltimore  etc.  R.  Co.  v.  Railroad  Commission,  196  Fed. 
693,  694,  under  Indiana  statute  of  1907,  authorizing  suits  against  com- 
mission within  thirty  days  after  entry  of  final  order,  railroad  is  not 
required  to  apply  for  rehearing  as  condition  precedent  to  suit  to  enjoin 
enforcement  of  order  relating  to  headlights ;  In  re  Arkansas  >Rate  Cases, 
187  Fed.  306,  railroad  may  sue  in  Federal  eourt  to  enjoin  order  of 
Arkansas  railroad  commission  establishing  intrastate  rates  after  full 
hearing  without  first  applying  to  commission  for  their  reduction;  Love 
V.  Atchison  etc.  Ry.  Co.,  185  Fed.  323,  326,  107  C.  C.  A.  403,  enjoining 
enforcement  of  provision  of  Oklahoma  Constitution  reducing  intrastate 
railroad  passenger  fares  and  orders  of  railroad  commission  reducing 
freight  rates;  Missouri  etc.  Ry.  Co.  v.  Love,  177  Fed.  502,  Federal 
court  has  jurisdiction  of  suit  to  enjoin  enforcement  of  two-cent  pas- 
senger rate  prescribed  by  Oklahoma  Constitution;  Atchison  etc.  Ry.  Co. 
V.  Love,  174  Fed.  61,  62,  63,  provision  of  Oklahoma  Constitution  estab- 
lishing maximum  passenger  rate  and  giving  commission  power  to  exempt 
railroad  from  such  provision  does  not  deprive  railroad  of  right  to 
invoke  Federal  jurisdiction  without  applying  to  commission  for  relief; 
Delaware  etc.  R.  Co.  v.  Stevens,  172  Fed.  603,  604,  609,  where  order 
of  commission  to  stop  interstate  trains  at  certain  point  is  complete 
upon  denial  of  railroad's  application  to  modify  order,  railroad  is  not 
compelled  to  apply  to  State  courts  for  relief  before  suing  in  Federal 
court  to  restrain  enforcement  of  order;  Detroit  etc.  Ry.  Co.  v.  Mich- 
igan Railroad  Commission,  178  Mich.  254,  144  N.  W.  690,  holding  State 
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courts  have  authority  after  disposing  of  appeal  from  decree  refusing 
to  vacate  order  of  commission  to  enforce  such  order  by  judicial  pro- 
cess, but  denying  motion  for  mandamus  made  by  nonappealing  party; 
Hooper  Telephone  Co.  v.  Nebraska  Telephone  Co.,  96  Neb.  255,  256, 
147  N.  W.  678,  statute  of  1911  providing  for  direct  appeal  from  orders 
of  commission  to  State  Supreme  Court  is  not  void  as  authorizing  court 
to  act  in  legislative  capacity  as  prohibited  by  State  Constitution;. 
Atchison  etc.  Ry.  Co.  v.  Love,  23  Okl.  201,  99  Pac.  1085,  granting  man-' 
damns  to  enjoin  enforcement  of  rate  order  of  1908,  although  railroad 
has  not  filed  motion  for  new  trial. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit 
against  State  within  constitutional  prohibition.  Note,  14  Aim. 
Gas.  791,  798. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  R.  A.  (N.  S.)  216. 

Reasonableness  of  rates  charged  by  carrier  as  affected  by  carrier's 
right  to  receive  fair  return  on  investment.  Note,  Ann.  Gas. 
1913B,  776. 

Delegation  of  power  to  regulate  carriers.  Note,  82  L.  R.  A.  (N.  S.) 
640,  641,  668. 

211  U.  8.  239-249,  53  L.  Ed.   164,  29  Sup.  Ct.  68,  WIIJ>EB  T.  INTES- 
ISLAND  STEAM  NAV.  OO. 

Revised  Statutes,  section  4536,  is  construed  to  prevent  seixore  of  sea- 
men's wages  by  attachment  not  only  before  but  also  after  judgment. 

Approved  in  In  re  Safady  Bros.,  228  Fed.  541,  under  Uniform  Part- 
nership Act  (Laws  Wisconsin  1916),  partner  no  longer  has  right  to 
exemption  out  of  partnership  stock  in  trade  in  case  of  seizure  on  execu- 
tion or  attachment;  The  Amelia,  183  Fed.  901,  holding  Revised  Stat- 
utes, §  4536,  is  applicable  to  seamen  on  coastwise  vessel  and  garnish- 
mcut  of  wages  is  no  answer  to  libel  in  admiralty  against  tug  engaged 
in  coasting  trade  for  seamen's  wages. 

Quaere,  whether  act  of  1874  repeals  Revised  Statutes,  section  4536,  so 
far  as  vessels  engaged  in  coastwise  trade  are  concerned. 

Approved  in  Inter-Island  Steam  Nav.  Co.  v.  Byrne,  239  U.  S.  463, 
60  L.  Ed.  884,  36  Sup.  Ct.  134,  holding  subsequent  legislation  excluded 
seamen  engaged  in  coastwise  trade  from  exemption,  provided  in  sec- 
tion 4536  of  Revised  Statutes,  from  attachment  from  wages,  and  affirm- 
ing judgment  against  steamship  company  and  employee  in  garnishment 
proceedings;  In  re  Sutherland,  197  Fed.  844,  holding  seamen  serving 
three  or  more  years  on  American  vessels  on  Great  Lakes  after  declar- 
ing intention  to  become  citizens  were  entitled  to  naturalization  under 
Revised  Statutes,  section  2174. 
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211  U.  a  24fr-264,  63  Ii.  Ed.  168»  29  8l^.  Ot.  02,  GABFIELD  ▼.  UKITED 
STATES  EX  BEI..  OOLD8BT. 

Mandamus  lies  to  compel  pablic  official  acting  beyond  hie  authority  to 
restore  status  of  aggrieved  party. 

Approved  in  United  States  ex  rel.  Newcomer  v.  Postmaster  of  Buf- 
falo, 221  Fed.  689,  court  may  comx)el  performance  of  ministerial  act  of 
forwarding  application  for  reinstatement  of  letter  carrier  to  First  As- 
sistant Postmaster-general;  Magruder  v.  Belle  Fourche  Valley  Water 
Users'  Assn.,  219  Fed.  79,  133  C.  C.  A.  524,  suit  by  corporation  for 
holders  of  water  rights  in  reclamation  project  under  act  of  1902  to 
enjoin  officers  of  government  from  collecting  illegal  charges  and  from 
canceling  water  rights  for  failure  to  pay  such  charges  is  not  suit  against 
United  States;  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  10,  114 
C.  C.  A.  21,  agent  of  Interior  Department  having  charge  of  Indian 
affairs  is  proper  party  to  suit  to  enforce  specific  performance  of  con- 
tract consisting  of  oil  leases  of  Indian  lands,  and  are  not  exempt  from 
process  as  officers  of  government;  La  Clair  v.  United  States,  184  Fed. 
138,  refusing  to  cancel  patent  to  Indians  at  instance  of  government  be- 
cause of  change  in  interpretation  of  law,  where  patents  were  issued 
after  full  investigation  with  knowledge- of- facts  and  without  fraud; 
McKenzie  v.  Fisher,  40  App.  D.  C.  79,  decision  of  Secretary  of  In- 
terior that  soldier's  original  entry  was  within  reserved  territory  not 
subject  to  entry  and  that  he  has  no  right  of  additional  entry  which 
he  can  assign  is  not  subject  to  review  by  courts;  United  States  v. 
Interstate  Commerce  Commission,  37  App.  D.  C.  275,  granting  man- 
damus to  compel  Interstate  Commerce  Commission  to  act  upon  appli- 
cation of  carrier  to  establish  through  routes  and  joint  rates  between 
its  steamship  lines  in  Alaska  and  certain  other  carriers;  Kappler  v. 
Sumpter,  33  App.  D.  C.  405,  406,  407,  reciting  history  of  case. 

Distinguished  in  United  States  v.  Ballinger,  35  App.  D.  C.  436,  437, 
denying  mandamus  to  compel  Secretary  of  Interior  to  deliver  deed 
to  allotment  in  accordance  with  his  decision,  where  within  thirty  days 
allowed  for  rehearing  and  before  issuance  of  certificate  decision  was 
vacated;  United  States  v.  Lane,  228  U.  S.  13,  67  L.  Ed.  712,  33  Sup. 
Ct.  407,  denying  mandamus  to  compel  Secretary  of  Interior  to  revoke 
approval  of  adjustment  in  contest  over  allotments  of  Cherokee  lands; 
United  States  v.  Fisher,  223  U.  S.  694,  56  L.  Ed.  614,  32  Sup.  Ct.  356, 
denying  mandamus  to  compel  Secretary  of  Interior  to  accept  applica- 
tion to  purchase  public  land  under  Timber  and  Stone  Act  of  1878,  . 
where  statement  that  it  is  unfit  for  cultivation,  valuable  chiefly  for 
timber,  uninhabited,  and  containing  no  mining  improvements  is  made 
upon  information  and  belief,  not  upon  personal  knowledge;  United 
States  V.  Fisher,  222  U.  S.  209,  56  L.  Ed.  168,  32  Sup.  Ct.  37,  denyine 
mandamus  to  compel  names  of  Creek  freed  men,  stricken  from  roll  with- 
out notice,  to  be  restored,  where  enrollment  had  been  procured  by 
fraud. 
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Power  of  courts  to  enforce  miniBterial  duties  of  heads  of  depart- 
ments.   Note,  62  L.  B.  A.  (N.  8.)  421,  4S5. 

Fezson  having  acquired  rights  by  administrative  or  Jndicial  proceai 
eaonot  he  deprived  of  them  withont  notice  and  opportunity  to  he  heard. 

Approved  in  Fairbanks  v.  United  States,  223  U.  S.  225,  56  L.  £d.  414, 
32  Sup.  Ct.  292,  holding  Secretary  of  Interior  had  power  to  set  aside 
Indian  allotments  on  ex  parte  appeal  and  all  parties  were  chargeable 
with  notice  of  appeal  in  continuous  proceeding. 

Distinguished  in  United  States  v.  Fisher,  223  U.  S.  97,  56  L.  Ed.  866^ 
32  Sup.  Ct.  196,  holding  Secretary  of  Interior  did  not  have  power  to 
strike  names  of  Cherokee  from  rolls  without  notice  and  opportunity 
to  be  heard,  but  he  could  strike  names  from  rolls  placed  thereon  through 
fraud ;  United  States  v.  Fisher,  222  U.  S.  208,  56  h.  Ed.'  168,  32  Sup. 
Ct.  37,  names  of  Creek  freedmen  entered  on  rolls  after  hearing  could 
not  be  stricken  therefrom  without  notice,  but  names  entered  thereon 
through  fraud  cannot  be  restored  by  mandamus. 

Secretary  of  Interior,  after  approving  list  containing  name  of  person 
found  by  Dawes  commission  to  be  entitled  to  enrollment  as  citizen,  cannot 
strike  name  from  list  without  notice  and  opportunity  to  be  heard. 

Approved  in  Garfield  v.  United  States,  211  U.  S.  265,  58  L.  Ed.  176, 
29  Sup.  Ct.  62,  following  rule ;  White  v.  Starbuck,  41  Okl.  61,  133  Pac. 
227,  228,  filing  upon  lands  in  Cherokee  Nation  could  not  be  canceled 
after  expiration  of  nine  months  from  date  of  filing,  in  absence  of 
fraud. 

Distinguished  in  Garfield  v.  United  States,  34  App.  D.  C.  75,  77, 
Secretary  of  Interior,  after  notice  and  hearing  and  before  expiration 
of  time  for  completion  of  rolls,  may  reverse  his  action  in  enrolling 
names  of  persons  claiming  to  be  members  of  Cherokee  Nation  and  can- 
eel  allotment  certificates;  Lynch  v.  Harris,  33  Okl.  33,  34,  124  Pac.  54, 
commissioner  and  Secretary  of  Interior  have  power  to  set  aside  judg- 
ment of  Commissioner  in  contest  awarding  lands  to  contestant  without 
notice  to  contestee,  but  upon  fraudulent  affidavit  that  service  had  been 
made;  Sorrels  v.  Jones,  26  Okl.  582,  583,  110  Pac.  748,  749,  Secretary 
of  Interior  has  power,  before  issuance  of  certificate,  upon  notice  to 
allottee,  to  cancel  selection  of  allotment  procured  by  mistake  or  fraud, 
although  no  contest  has  been  filed  within  nine  months. 

Act  of  March  S,  1901,  provided  that  roUs  made  by  commission  to  Flvie 
Oivilifed  Tribes,  as  approved  by  Secretary  of  Interior,  should  be  final. 

Approved  in  Fleming  v.  McCurtain,  215  U.  S.  63,  54  L.  Ed.  92,  30 
Sup.  Ct.  16,  holding,  under  act  of  1898,  rolls  of  citizenship  approved 
by  Secretary  are  final,  and  denying  claim  of  Choctaw  Indians,  not  en- 
rolled, based  upon  Choctaw  treaty  of  1830. 
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211  XT.  8.  264-265,  53  L.  E<L  176,  20  Sup.  Ct.  GT,  QABJTISLD  ▼.  UNITED 
STATES  EX  SEL.  ALLISON. 

Not  cited. 

811  U.  S.  265-261,  53  L.  Ed.  176,  29  Sap.  Ot.  50,  HOME  TEL.  ft  TEL.  OO. 
▼.  LOS  ANaiSLBS. 

Legislatiire  alone,  or  municipality  liavlng  sp^dflc  anthority  for  tbat 
purpose,  can  surrender  by  contract  governmental  power  of  making  rates. 

Approved  in  Milwaukee  Electric  Ry.  &  Light  Co.  v.  Railroad  Com- 
mission; 238  U.  S.  180;  59  L.  Ed.  1260,  35  Sup.  Ct.  820,  holding  ordin- 
ance establishing  rates  of  fare  for  street  railway  did  not  create  irrev- 
ocable ordinance;  Murray  v.  City  of  Pocatello,  226  U.  S.  323,  67  L.  Ed. 
242,  33  Sup.  Ct.  107;  holding  statute  of  Idaho  establishing  method  for 
fixing  water  rates  does  not  impair  contract  with  water  company  under 
ordinance  establishing  different  method  of  fixing  rates. 

State  may  anthoxize  municipality  to  eetabllah  by  InTlolable  contract 
rates  to  be  charged  by  pablie  serrice  corporation,  but  efrlstence  of  sncb 
contract  anspending  goyemmental  power  nuurt  clearly  and  uunlstakably 
appear. 

Approved  in  Ban  Francisco-Oakland  Terminal  Rys.  v.  City  of  Ala- 
*  meda;  226  Fed.  890,  891,  charter  of  Alameda  (statutes  of  California; 
1907;  p.  1051);  authorizing  council  to  r^ulate  rates  of  street  railways 
did  not  give  city  power  to  fix  rates  by  inviolable  contract ;  Puget  Sound 
Traction;  light  etc.  Co.  v.  Reynolds,  223  Fed.  375,  provision  of  fran- 
chise ordinance  to  street  railway  in  Seattle  relating  to  transfers  is 
not  inviolable  contract  impaired  by  order  of  commission  under  act  'of 
1911  regulating  rates  and  transfers;  Portland  Ry.  light  etc.  Co.  v. 
Portland;  201  Fed.  125,  126,  charter  of  Portland  requiring  franchise 
ordinance  to  establish  maximum  rates  to  be  charged  during  life  of 
franchise  does  not  authorize  city  to  contract  away  power  of  regulating 
rateS;  and  change  of  rates  by  ordinance  of  1912  is  not  impairment  of 
franchise  contract;  City  of  Dawson  v.  Dawson  Telephone  Co.,  137  Ga. 
63;  72  S.  E.  509;  ordinance  establishing  telephone  rates  without  specific 
legislative  authority  to  regulate  rates  does  not  prevent  telephone  com- 
pany from  increasing  rates  when  authorized  to  do  so  by  commission; 
City  of  Pocatello  v.  Murray,  21  Idaho,  203,  205,  120  Pac.  819;  820; 
appointment  of  commissioners  under  section  2839,  Rev.  CodeS;  to  de- 
termine water  rates  is  not  impairment  of  contract  right  under  prior 
ordinance  establishing  schedule  of  rates;  Pioneer  Tel.  &  Tel.  Co.  v. 
State;  33  Okl.  727;  127  Pac.  1075;  rates  established  by  corporation  com- 
mission do  not  impair  contract  of  unauthorized  ordinance  establishing 
telephone  rates;  Charleston  Consol.  Ry.  etc.  Co.  v.  City  Council  of 
Charleston,  92  S.  C.  131,  132;  75  S.  E.  391,  act  of  1912,  amending  act 
of  1910,  creating  public  service  commission  authorized  to  fix  charges 
for  gas  and  electricity,  did  not  abrogate  right  reserved  by  city  of 
XTX--85 
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Charleston  in  franchise  of  publio  service  corporationi  in  absence  of 
action  by  commission;  Sonthwestem  Telegraph  etc.  Co.  v.  City  of 
Dallas,  104  Tex.  121,  134  S.  W.  323,  charter  did  not  authorize  sab- 
mission  to  electors  of  ordinance  regulating  telephone  rates  and  such 
ordinance  adopted  by  electors  is  invalid;  State  ex  rel.  Webster  v. 
Superior  Court,  67  Wash.  41,  42,  49,  55,  Asm.  Oas.  191SD,  78,  L.  B.  A. 
19150,  287,  120  Pac.  863,  866,  868,  Public  Utilities  Act  of  1911  creating 
commission  with  power  to  regulate  public  service  corporations  author- 
izes commission  to  increase  rates  for  telephone  service  above  rates  fixed 
by  city  ordinance  where  increase  is  necessary  to  give  company  fair 
return;  City  of  Benwood  v.  Public  Service  Commission,  75  W.  Va,  131, 
134,  83  S.  E.  297,  where  rates  are  established  by  ordinance,  without 
express  delegation  of  such  'power  by  legislature,  change  of  rates  by 
Public  Service  Commission  does  not  impair  obligation  of  contract;  Mil- 
waukee Electric  Ry.  etc.  Co.  v.  Railroad  Commission,  153  Wis.  618, 
Ann.  Oas.  1915A,  911,  L.  B.  A.  1915F,  744,  142  N.  W.  499,  franchise 
ordinance  of  1900  did  not  create  inviolable  eontraet  impaired  by  order 
of  commission  of  1912,  under  authority  of  act  of  1911,  changing  street 
railway  rates;  City  of  Manitowoc  v.  Manitowoc  etc.  Traction  Co.,  145 
Wis.  27,  28,  140  Am.  St.  Bep.  1056,  129  N.  W.  930,  franchise  ordinance 
authorizing  interurban  line  to  use  city  streets  by  establishing  inter- 
urban  rate  does  not  preclude  State  from  exercising  its  power  to  regu- 
late rates. 

Distinguished  in  South  McAlester-Eafaula  Tel.  Co.  v.  State  ex  reL 
Baker-Reidt  Merc.  Co.,  25  Okl.  537,  106  Pac.  967,  denying  mandamus 
to -compel  railway,  constructed  under  act  of  Congress  of  1901,  to  com- 
ply with  city  ordinance  regulating  rates. 

Validity  of  statute  or  ordinance  regulating  rates  of  telephone  com- 
pany.   Note,  Ann.  Gas.  1912D,  309. 

Power  of  municipality,  apart  from  contract,  to  r^ulate  public  ser- 
vice rates.  Notes,  33  L.  E.  A.  (N.  8.)  761;  43  L.  E.  A.  (N.  8.) 
995. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  E.  A.  19150,  263,  264,  265,  269. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  eon- 
tract  obligation.    Note,  Ann.  Gas.  1915A^  904. 

Whether  inviolable  contract  establishing  rates  exists  must  be  deter- 
mined by  facts. 

Approved  in  Gregg  v.  Laird,  121  Md.  34,  87  Atl.  1116,  act  of  1910 
authorizing  commission  to  regulate  rates  is  not  void  for  failure  to 
provide  for  appeal  from  order,  as  right  is  given  to  aggrieved  person 
to  commence  action  to  set  aside  order. 

Bate  regulation  is  legislative,  and  notice  and  beaxing  essential  in  Judi- 
cial proceedings  is  not  essential. 
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Approved  in  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  311,  58 
L.  Ed.  242,  34  Sup.  Ct.  48,  failure  of  act  of  1900  of  ]^entucky,  author- 
izing regulation  of  intrastate  railroad  rates  by  commission,  to  provide 
for  appeal  does  not  deny  carrier  of  right  of  review  by  courts  of  order 
establishing  rates  so  low  as  to  be  confiscatory;  Gregg  v.  Laird,  121  Md. 
29,  87  Atl.  1113,  upholding  act  of  1910  creating  public  service  com- 
mission and  giving  it  authority  to  regulate  rates  of  public  service  cor- 
porations. 

City  council  is  not  dlsqualifled  from  rate  regulation  because  members 
are  tazpayers,  or  because  rate  making  might  be  exercised  directly  by  electo- 
rate at  large  through  referendum  and  recall. 

Approved  in  City  of  Pbcatello  v.  Murray,  21  Idaho,  204,  120  Pac. 
820,  fact  that  section  2839,  Revised  Codes,  providing  for  commission  to 
establish  water  rates  requires  such  commissioners  to  be  taxpayers  of 
city  does  not  render  statute  void  as  failing  to  provide  impartial  tri- 
bunal; Charleston  Consol.  Ry.  etc.  Co.  v.  City  Council  of  Charleston, 
92  S.  C.  134,  75  8.  E.  392,  holding  rates  established  by  city  council  of 
Charleston  under  authority  of  franchise  are  presumptively  valid  and 
denying  injunction  to  restrain  their  enforcement. 

Distinguished  in  Marin  Water  etc.  Co.  v.  Town  of  Sausalito,  168 
Cal.  597,  143  Pac.  772,  holding  sale  and  delivery  of  water  in  bulk 
to  town  owning  its  own  water  system  is  not  dedication  of  water  to 
public  use  and  is  not  subject  to  power  of  municipality  to  regulate  rates. 

Presumption  is  In  favor  of  validity  of  city  ordinance  and  person  at- 
tacking it  as  denying  equal  protection  of  law  guaranteed  by  Fourteenth 
Amendment  must  show  improper  classification. 

Approved  in  Bradley  v.  Richmond,  227  U.  S.  484,  57  L.  Ed.  606, 
33  Sup.  Ct.  318  (affirming  110  Va.  526,  66  S.  E.  874),  upholding  or- 
dinance imposing  graduated  license  tax  on  thirteen  classes  of  specified 
occupations  and  authorising  finance  committee  to  classify  such  occu- 
pations; State  V.  Hurlburt,  82  Conn.  235,  72  Atl.  1080,  and  Griffith  v. 
Connecticut,  218  U.  S.  571,  54  L.  Ed.  1164,  31  Sup.  Ct.  132,  both  uphold- 
ing statute  of  Connecticut  of  1907  limiting  interest  on  loans  and  ex- 
empting from  its  operation  loans  made  by  national  or  State  banks  or 
trust  companies,  and  bona  fide  mortgages  on  real  and  personal  prop- 
erty; Wells  Fargo  &  Co.  v.  Johnson,  205  Fed.  85,  upholding  laws  of 
1907  taxing  property  of  railroads  and  other  public  service  corpora- 
tions ;  Wilmington  City  Ry.  Co.  v.  Taylor,  198  Fed.  179,  Federal  court 
has  jurisdiction,  regardless  of  diversity  of  citizenship,  to  enjoin  enforce- 
ment of  order  of  public  utility  board  of  1911  regulating  fares  of 
traction  company  made  without  hearing,  as  denial  of  due  process; 
Southern  Pac.  Co.  v.  Railroad  Commission  of  California,  193  Fed.  710, 
failure  of  commission  to  reduce  rates  of  competing  line  is  not  denial 
of  equal  protection  of  law  to  road  whose  rates  are  first  reduced;  State 
V.  Bowen  &  Co.,  86  Wash.  26,  149  Pac.  331,  upholding  laws  of  1907 
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known  as  commission  merchants'  law  requiring  license  fee  and  surety 
bond;  State  ▼.  Jlowell,  85  Wash.  288,  147  Pac.  1164,  laws  of  1915 
declaring  that  money  collected  by  city  of  first  class  by  sale  of  bonds 
for  special  improvement  shall  be  carried  in  special  fund  for  that  pur- 
pose alone,  and  ordinance  in  violation  thereof  shall  be  void|  and  declar- 
ing act  is  emergency  act,  is  not  subject  to  referendum;  State  v.  Pitney, 
79  Wash.  613,  Ann.  Oas.  1916A,  209,  140  Pac.  920,  upholding  laws  of 
1913  forbidding  use  of  trading-stamps  in  connection  with  sale  of  goods, 
without  judgment  of  license  fee;  State  v.  Sherman,  18  Wyo.  177,  Ann. 
Oaa.  19120,  819,  27  L.  R.  A.  (N.  S.)  898,  105  Pac.  301,  upholding  laws 
of  1909  making  it  misdemeanor  to  charge  more  than  twenty-five  per 
cent  interest  on  loans  of  less  than  two  hundred  dollars. 

Ko  case  imlen  It  Is  identical  in  its  facts  can  aerre  as  controUing  prece- 
dent for  another. 

Cited  in  United  States  v.  Rindge,  208  Fed.  624,  arguendo. 

211  n.  8.  282-293,  63  L.  Ed.  186,  29  8ap.  Ot  66,  HOKOLUIiTT  SAPID 
TBAN8IT  ft  LAND  00.  V.  HAWAn. 

laeglslature  of  Hawaii  having  vested  regulation  of  railway  in  adndnia- 
trative  officers,  court  cannot  regulate  schedule  of  running  can. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Qarrett,  231  U.  S.  305,  58 
Is.  Ed.  240,  34  Sup.  Ct.  48,  order  of  railroad  commission  establishing 
intrastate  rates  under  act  of  1900  is  legislative  act  under  delegated 
power  and  is  valid;  Mayor  etc.  of  Knoxville  v.  Knoxville  Water  Co., 

212  U.  S.  8,  53  L.  Ed.  378,  29  Sup.  Ct.  148,  dismissing,  without  preju- 
dice, suit  to  enjoin  enforcement  of  ordinance  establishing  water  rates, 
where  rates  are  not  clearly  shown  to  be  confiscatory;  Delaware  etc.  R. 
Co.  V.  Stevens,  172 -Fed.  607,  order  of  commission,  made  after  hearing 
and  taking  of  evidence,  requiring  railroad  to  stop  interstate  trains  at 
station,  is  legislative  act,  not  judicial;  State  ex  rel.  Skeen  v.  Ogden 
Rapid  Transit  Co.,  38  Utah,  252,  112  Pac.  124,  power  to  control  carrier 
with  respect  to  stopping  trains  for  convenience  of  public  rests  with 
legislature  not  courts;  Wishkah  Boom  Co.  v.  Greenwood  Timber  Co., 
88  Wash.  573,  153  Pac.  369,  holding  corporation  commission  has  no 
jurisdiction  under  laws  of  1911,  not  repealing  laws  of  1895  relating  to 
improvement  of  streams,  to  regulate  charges  for  rafting  and  booming, 
and  question  whether  rates  are  reasonable  is  for  courts. 

Explained  in  Delaware  etc.  R.  Co.  v.  Stevens,  172  Fed.  603,  604, 
enjoining  order  of  commission  requiring  railroad  to  stop  two  inter- 
state trains  at  certain  point. 

Delegation  of  power  to  r^ulate  carriers.    Note,  32  L.  R.  A.  (N.  8.) 
653. 

Immunity  of  governor  of  State  from  judicial  controL    Note,  Ajul 
Obb.  1913B,  790. 
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211  U.  8.  29S-30e,  63  L.  Ed.  189,  29  Sii|^  Ot  111,  BCTLLEB  ft  LUX  ▼.  BAST 
SIDE  CANAL  ft  IBE.  CO. 

Incorporation  In  Nevada  of  now  corporation  lyy  direction  of  California, 
corporation  for  purpose  of  having  matters  in  salt  iMtween  it  and  another 
OaUfornia  corporation  determined  in  Federal  court  is  collusive. 

Approved  in  Southern  Realty  Invest.  Co.  v.  Walker,  211  U.  S.  607, 
53  L.  Ed.  348,  29  Sup.  Ct.  211,  following  rule;  Phoenix-Buttes  Gold 
Min.  Co.  V.  Winstead,  226  Fed.  856,  861,  holding  plaintiff  company  was 
organized  under  Nevada  laws  hy  citizens  of  California  for  purpose 
of  conferring  jurisdiction  on  Federal  district  court  on  ground  of  diver- 
sity of  citizenship;  Cerri  v.  Akron-People's  Telephone  Co.,  219  Fed.  293, 
dismissing,  as  collusive,  action  for  wrongful  death  brought  by  alien 
appointed  administrator  for  purpose  of  bringing  action  in  Federal 
court;  Mound  City  Co.  v.  Castleman,  177  Fed.  516,  corporation  organ- 
ized and  becoming  purchaser  of  interest  of  land  pending  partition  suit 
is  bound  by  judgment  as  much  as  assignor  where  purpose  of  organ- 
izing corporation  was  to  transfer  jurisdiction  of  controversy  respect- 
ing partition  of  lands  to  Federal  court;  Attorney  General  v.  Haver- 
hill Gaslight  Co.,  215  Mass.  401,  Ann.  Oaa.  19140,  1266, 101  N.  E.  1061, 
1064,*  sale  by  gas  company  of  physical  property,  including  mains  in 
streets,  with  understanding  that  selling  corporation  shall  surrender  char- 
ter to  buying  corporation  after  sale,  is  evasion  of  statute  prohibiting 
gas  company  from  transferring  franchise  without  consent  of  legislature. 

211  tr.  S.  306-321,  53  L.  Ed.  196,  29  8ap.  Ot.  101,  KOBTH  AAffBBIOAN 
COI.D  BTOBAaE  CO.  v.  CHICAGO. 

State  in  exercise  of  police  power  may  destroy  food  unfit  for  use  with- 
out previous  notice  or  opportunity  to  be  heard. 

Approved  in  Adams  v.  Milwaukee,  228  U.  S.  584,  57  L.  Ed.  977,  33 
Sup.  Ct.  610,  upholding  ordinance  of  Milwaukee  of  1908  authorizing 
destruction  of  impure  milk ;  Carpenter  v.  Little  Rock,  101  Ark.  243, 142 
.S.  W.  163,  upholding  ordinance  regelating  sale  of  fresh  meat  and  milk 
and  requiring  payment  of  inspection  fee;  Durand  v.  Dyson,  271  111. 
390,  391,  111  N.  E.  146,  upholding  laws  of  1915  authorizing  destruction 
-of  diseased  cattle  and  providing  for  compensation  to  owners;  State 
V.  Del  Rio  Turnpike  Co.,  131  Tenn.  606,  175  S.  W.  1145,  Shannon's 
Code,  §  1748  et  seq.,  providing  for  appointment  of  superintendents  of 
turnpike  roads  with  authority  to  open  toll  gates  of  roads  not  kept 
in  good  order,  and  providing  for  indictment  of  person  closing  gate 
and  forfeiture  of  charter  upon  conviction  is  void  as  denial  of  due 
process;  F.  W.  Cook  Brewing  Co.  v.  Garber,  168  Fed.  949,  arguendo. 

Distinguished  in  Missouri  Pacific  Ry.  Co.  v.  Nebraska,  217  U.  S.  208, 
18  Ann.  Ca3.  989,  54  L.  Ed.  731,  30  Sup.  Ct.  461,  Nebraska  statute  of 
1905,  requiring  railroad  to  put  in  switches  at  its  own  expense  upon 
application  of  owner  of  elevator  within  sx>ecified  limit|  is  void. 
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Validity  of  statute  or  ordinance  for  destraction  of  food  products 
below  prescribed  standard.    Note^  29  L.  R.  A.  (N.  S.)  261. 

Presumption  and  burden  of  proof  as  to  validity  of  ordinance. 
Note,  Ajul  Gas.  1916B,  604. 

211  U.  8.  821-335,  63  L.  Bd.  202,  29  Sup.  Ot  106,  FITOHIE  ▼.  BSOWK. 

Wliere  trust  is  valid,  court  need  not  determine  to  whom  distxllmtion  is 
to  be  made  when  time  for  distribution  arrives. 

Approved  in  Bowlin  v.  Rhode  Island  Hospital  Trust  Co.,  31  R.  L  295, 
140  Am.  St.  Rep.  768,  76  Atl.  350,  holding  wiU  creates  equitable  joint 
tenancy  in  daughters  and  precludes  vesting  of  property  absolutely  dur- 
ing their  lives,  so  that  estate  did  not  merge  on  death  of  testator's  wife 
and  residuary  legatee,  and  trust  does  not  terminate  though  daughters 
have  no  issue  and  can  have  none. 

811  U.  8.  835-370,  53  L.  Ed.  208,  29  Sup.  Ot  92,  XNGBBSOIiL  ▼.  CORAM. 

CtrcuH  Oeurt  has  Juzisdictioii  under  act  of  1875  to  enforce  lien  on  prop- 
artj  within  district,  although  some  of  def andaats  do  not  reside  ttaefein. 

Approved  in  Hobbs  M^.  Co.  v.  Gooding,  176  Fed.  262,  100  G.  C.  A. 
83,  Federal  court  has  jurisdiction  of  ancillazy  bill  which  is  in  rabstanoe 
equitable  execution  of  judgment  in  suit  for  infringement  of  patents 
against  four  defendants,  without  regard  to  citizenship  of  parties. 

Distinguished  in  Western  Union  Tel.  Go.  v.  Louisville  etc.  R.  Go.,  201 
Fed.  943,  120  G.  G.  A.  257,  proceeding  to  condemn  right  of  way  for  tele- 
g^ph  line  is  not  suit  to  enforce  legal  or  equitable  claim  to  property 
within  meaning  of  Judicial  Gode,  section  57,  and  is  not  removable  to 
Federal  court  over  plaintiff's  objections,  where  none  of  defendants  are 
residents  of  district ;  Barker  v.  Eastman,  206  Fed.  867, 124  G.  G.  A.  525, 
arguendo,  ^ 

Objection  to  juxlsdiction  of  particular  Federal  court*  is  waived  by  an- 
swer to  merits. 

Approved  in  Texas  Go.  v.  Gentral  Fuel  Oil  Go.,  194  Fed.  9, 114  G.  G.  A. 
21,  demurrer  to  merits  of  bill  waives  objection  to  jurisdiction  of  Fed- 
eral court  of  particular  district;  In  re  Sweetser,  168  Fed.  1019,  objec- 
tion to  jurisdiction  of  Gircuit  Gourt  to  exercise  revisory  powers  over 
petition  in  bankuptcy  because  notice  of  petition  to  revise  was  filed  by 
mistake  in  Gircuit  Gourt,  instead  of  District  Gourt,  was  waived. 

Waiver  of  want  of  jurisdiction  of  particular  Federal  court  to  which 
case  is  removed  from  State  court.    Note,  14  Ann.  Caa.  1174. 

Federal  court  has  jurisdiction  of  suit  by  assignee  to  enforce  equitable 
Hen  on  heir's  interest  in  estate. 

Approved  in  Brown  v.  Fletcher,  235  U.  S.  600,  59  L.  Ed.  378,  35  Sup. 
Gt.  154,  assignee  of  right  to  legacy  may  sue  in  Federal  court,  where  requi- 
site diversity  exists;  J,  I.  Gase  Threshing  Mach.  Go.  v.  Road  Imp.  Dist. 
No.  3,  210  Fed.  369,  in  suit  by  assignee  of  contractor  on  novation  in 
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Federal  court,  complaint  is  not  demurrable  for  failure  to  all^e  citizen- 
ship of  assignor. 

Distinguished  in  Brown  v.  Fletcher,  206  Fed.  464,  124  G.  C.  A.  367, 
Federal  court  has  no  jurisdiction  of  suit  by  Pennsylvania  assignee 
against  citizen  of  New  York  to  enforce  lien  upon  interest  in  estate, 
where  assignors  are  not  alleged  to  be  citizen  of  States  other  than  New 
York. 

Federal  court  has  JnrMletioii  of  suit  to  declare  and  foreclose  Uen 
upon  estate  ponding  administration  of  estate  in  probate  courts  where  no 
Interference  with  possession  of  property  is  sought  or  decreed. 

Approved  in  Waterman  v.  Canal-Louisiana  Bank  etc.  Co.,  215  U.  S. 
43,  46,  54  L.  Ed.  84,  85,  30  Sup.  Ct.  10,  Federal  court  has  jurisdiction 
of  suit  between  legatee  and  executor  citizens  of  different  States,  to  de- 
termine interest  in  estate,  pending  probate  of  will  in  State  court,  and 
to  enforce  decree  against  executor;  Gage  Lumber  Co.  v.  McEldowney, 
207  Fed.  260,  124  C.  C.  A.  641,  company  purchasing  lumber  to  be  manu- 
factured by  bankrupt  and  advancing  large  sums,  has  equitable  lien  on 
lumber  in  yard  of  bankrupt,  which  is  enforceable  against  trustee  in 
bankruptcy;  Order  of  St.  Benedict  v.  Steinhauser,  179  Fed.  150,  hold- 
ing Federal  court  cannot  interfere  with  property  in  possession  of  State 
probate  court,  but  entering  decree  that  Order  of  St.  Benedict  is  sole 
owner  of  residue  of  property  and  ordering  such  residue  to  be  held  in 
trust  for  it;  Pulver  v.  Leonard,  176  Fed.  589,  Circuit  Court  has  jurisdic- 
tion of  suit  by  North  Dakota  guardian  of  person  and  estate  of  incompe- 
tent to  compel  accounting  by  Minnesota  guardian  first  appointed,  where 
amount  involved  is  over  two  thousand  dollars;  In  re  National  Cash 
Register  Co.,  174  Fed.  582,  98  C.  C.  A.  425,  vendor  reserving  title  may 
enforce  equitable  lien,  instead  of  asserting  legal  title,  and  possession  is 
not  essential  to  existence  of  such  lien. 

Judgment  against  ancillary  adininistrator  in  one  Jurisdiction  is  not  bar 
to  suit  by  ancillary  administrator  in  another  Jurisdiction. 

Approved  in  Troxell  v.  Delaware  etc.  R.  R.  Co.,  227  U.  S.  443,  57 
L.  Ed.  591,  33  Sup.  Ct.  274,  judgment  dismissing  action  for  damages 
tor  wrongful  death  brought  by  widow  and  surviving  children  is  not  bar 
to  action  by  widow  as  administratrix  under  Federal  Employers'  Lia- 
bility Act;  Klug  V.  Martinsburg  Power  Co.,  229  Fed.  861,  administra- 
tor appointed  in  Pennsylvania  cannot  sue  resident  of  West  Virginia  in 
Federal  court  in  absence  of  statute  of  West  Virginia  authorizing  for- 
eign administrator  to  sue;  Watkins  v.  Eaton,  173  Fed.  149,  where  funds 
of  estate  are  in  possession  of  State  probate  court  in  ancillary  proceed- 
ingSi  Federal  court  cannot  order  funds  transmitted  to  principal  admin- 
istrator, nor  entertain  suit  by  foreign  administrator  to  determine  right 
to  such  fund ;  Old  Dominion  Copper  Min.  etc  Co.  v.  Bigelow,  203  Mass. 
218,  40  L.  R.  A.  (N.  S.)  S14,  89  N.  E.  219,  judgment  of  Federal  court^ 
in  another  State  in  favor  of  executor  of  promoter  of  corporation  sued 
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by  corporation  for  rescission  of  sale  of  property  to  it  by  promoter  and 
his  associate  does  not  estop  corporation  from  suing  associate  promoter 
in  State  court  to  recover  secret  profits. 

Judgment  of  nonsuit  or  dismissal  in  one  jurisdiction  as  bar  to 
action  in  another.    Note^  19  Aim.  Gas.  1018. 

Where  counsel  is  employed  to  contest  will  on  contingeiit  fee  and  com- 
promise is  effected,  as  result  of  his  services,  by  which  cUemts  receive  larger 
amount  than  if  testator  had  died  intestalie,  contract  is  performed  and  coun- 
sel is  entitled  to  compensation. 

Approved  in  Webster  v.  Rhodes,  49  Colo.  206,  112  Pae.  325,  allowing 
recovery  by  attorney  for  compensation  agreed  upon  if  litigation  was 
successful,  where  client  receives  as  much  by  compromise  made  through 
attorney's  efforts  as  he  would  have  by  successful  outcome  of  action. 

Right  of  attorney  taking  case  on  contingent  fee  or  percentage  to 
implied  or  equitable  lien  on  fund  recovered.  Note,  27  L.  B.  A. 
(N.  S.)  684. 

Agreement  making  spedflc  property  seenrity  for  deht  creates  equitable 
Uen. 

Approved  in  Barnes  v.  Alexander,  232  U.  S.  122,  58  L.  Ed.  533,  34 
Sup.  Ct.  276,  agreement  of  attorney  to  pay  other  attorneys  part  of  con- 
tingent fee  to  be  received  in  litigation  over  mining  property  creates  lien 
on  fund ;  Curtis  v.  Walpole  Tire  etc.  Co.,  218  Fed.  148,  134  C.  C.  A.  140, 
holding  agreement  to  pay  claimant's  debt  out  of  particular  fund  was 
equitable  assignment  of  vesting  interest  in  account  with  power  to  collect 
same ;  Barnes  v.  Shattuck,  13  Ariz.  342,  344,  114  Pac.  953,  954,  in  action 
by  heir  of  attorney  to  recover  contingent  fee,  other  attorneys  are  en- 
titled to  intervene,  where  their  petition  shows  agreement  to  compensate 
them  for  services  and  intention  to  give  them  lien  on  same  fund ;  BalUn- 
ger  v.  West  Pub.  Co.,  44  App.  D.  C.  53,  vendor  in  conditional  gale  con- 
tract reserving  title  to  goods,  and  without  possession,  may  enforce  equi- 
table lien  for  purchase  price ;  Coram  v.  Davis,  216  Mass.  451,  103  N.  E. 
1029,  1031,  where  compromise  between  proponent  and  contestants  of 
will  sets  aside  certain  sum  for  expenses  of  litigation,  trustees  of  estate 
did  not  hold  fund  impressed  with  trust  for  payment  of  expenses  in- 
curred for  advances  to  heirs  contesting  will ;  Coram  v.  Davis,  209  Mass. 
244,  246,  247,  248,  95  N.  E.  300,  301,  holding  advances  made  to  heirs 
contesting  will  were  equitable  lien  on  estate  and  equity  has  jurisdic- 
tion of  suit  to  recover  such  advances;  Melton  v.  Beasley,  56  Tex.  Civ. 
541,  121  S.  W.  576,  where  purchaser  of  land  pays  note  containing  ven- 
dor's lien  transferred  to  third  person  and  subsequently  obtains  loan 
from  such  person  on  condition  of  withdrawal  of  payment  of  vendor's 
lien  note,  agreement  creates  contract  lien  good  as  between  parties  and 
others  not  purchasers  for  value  without  notice. 

Distinguished  in  De  Winter  v.  Thomas,  34  App.  D.  C.  84,  27  L.  B.  A. 
<N.  8.)  634,  agreement  of  legatee  under  i^ill  believing  will  was  to  be 
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attacked  and  employing  attorney  to  represent  her  to  pay  contingent  fee 
of  fifteen  per  cent  of  property  received,  does  not  give  attorney  equi- 
table lien  upon  distributive  share,  where  there  was  no  contest,  but  nt- 
tomey  claimed  he  had  prevented  one ;  Taylor  v.  Wharton,  43  App.  D.  C. 
108,  and  Thurston  v.  BuUowa,  42  App.  D.  C.  22,  both  holding  agree- 
ment that  attorney  is  to  receive  fee  of  certain  per  cent  of  amount  re- 
covered in  prosecution  of  claim  against  estate  does  not  create  equitable 
lien  for  attorney's  fees;  Harmon  v.  Weston,  215  Mass.  251,  102  N.  E. 
175,  dismissing  suit  by  surety  company  to  enjoin  prosecution  of  action 
further  than  to  determine  liability  of  defaulting  testamentary  trustee, 
and  to  have  receiver  appointed  for  latter's  interest  in  trust  estate  with 
directions  to  account  to  surety  company  for  income;  Bickel  v.  Wessin- 
ger,  58  Or.  67,  Ann.  Oas.  19iaA,  284,  37  L.  B.  A.  (N.  8.)  639,  113  Pac. 
34,  in  action  for  breach  of  contract  to  convey  land,  void  under  statute 
of  frauds,  question  of  reasonable  compensation  for  attorney's  services 
in  legal  proceedings  concerning  land  cannot  be  considered. 

Miscellaneous.  Cited  in  Coram  v.  Davis,  216  Mass.  457,  103  N.  E. 
1031,  trustees  of  fund  received  pursuant  to  agreement  between  propo- 
nent and  contestants  of  will  were  not  entitled  to  commissions  on  fund 
paid  to  clerk  of  court  pursuant  to  decree  of  Federal  court;  Comue  v. 
IngersoU,  176  Fed.  197, 198, 199,  99  C.  C.  A.  548,  dismissing  suit  brought 
in  State  court  and  removed  to  Federal  court  to  secure  fund  awarded 
to  defendant  by  decree  in  Federal  Supreme  Court  in  IngersoU  v.  Coram, 
211  U.  S.  335,  as  in  contempt  of  such  decree;  Cornue  v.  IngersoU,  174 
Fed.  666,  667,  refusing  to  remand  to  State  court  and  dismissing  suit, 
effect  of  which  would  be  to  delay  and  obstruct  enforcement  of  judgment 
in  another  suit;  Coram  v.  Davis,  174  Fed.  664,  court  takes  judicial 
notice  of  decree  of  Federal  Supreme  Court  and  dismisses  suit,  effect  of 
which  would  obstruct  execution  of  final  decree  in  another  suit;  Inger- 
soU V.  Coram,  174  Fed.  662,  663,  entering  decree  in  conformity  with 
mandate  of  Supreme  Court  in  principal  case. 

211  U.  8.  370-399,  63  L.  Ed.  230,  20  Sup.  Ct.  123,  UNITED  STATES  Y. 


Under  act  of  1907,  writ  of  error  lies  direct  to  Supreme  Oourt  from 
Distxlct  or  Circuit  Oourt  by  United  States  from  Judgment  sustaining  de- 
murrer to  indictment  based  on  erroneous  construcfion  of  statute  upon  wlii^ 
indictment  is  founded. 

Approved  in  United  States  v.  Herr,  211  U.  S.  405,  53  L.  Ed.  251,  29 
Sup.  Ct.  134,  United  States  v.  Herr,  211  U.  S.  407,  53  1«.  Ed.  253,  29 
Sup.  Ct.  135,  and  United  States  v.  Biggs,  211  U.  S.  518,  53  L.  Ed.  309, 
29  Sup.  Ct.  181,  all  following  rule ;  United  States  v.  Wright,  229  U.  S. 
228,  57  L.  Ed.  1163,  33  Sup.  Ct.  630,  applying  rule  where  demurrer  to 
indictment  for  introducing  liquor  into  Indian  country  is  sustained  upon 
erroneous  holding  that  Federal  statutes  relating  to  introduction  of  liquor 
into  Indian  country  were  repealed  by  Oklahoma  Enabling  Act;  United 
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States  y.  Corbett,  215  U.  S.  237,  64  L.  EcL  173,  30  Sap.  Ct.  81,  Holding 
const)-uction  of  section  5209,  Revised  Statutes,  was.  involved  giving  juris- 
diction, under  Criminal  Appeals  Act  of  1907,  to  review  judgment  quash- 
ing  portions  of  counts  to  indictment  and  sustaining  demurrer  to  remain- 
der; United  States  v.  Sutton,  215  U.  S.  294,  54  L.  Ed.  202,  30  Sup.  Ct. 
116,  court  has  jurisdiction  to  review  judgment  sustaining  demurrer  to 
indictment  charging  offense  against  Federal  laws  and  involving  validity 
of  act  of  1897  as  applied  to  facts  of  case;  United  States  v.  Evans,  213 
U.  S.  300,  53  L.  Ed.  805,  29  Sup.  Ct.  507,  under  section  935,  Code  of  Dis- 
trict of  Columbia,  writ  of  error  will  not  lie  from  Court  of  Appeals  to 
Supreme  Court  of  District  at  instance  of  government  to  review  judg- 
ment based  on  verdict  of  not  guilty;  Huff  v.  State,  9  OkL  Cr.  684,  133 
Pac.  269,  decision  of  Federal  court  that  Enabling  Act  did  not  repeal 
acts  of  1892  and  1897  prohibiting  introduction  of  liquor  into  Indian 
country  is  binding. 


"Construction,**  as  used  In  act  of  1907  relating  to  direct  review  on 
writ  of  error  by  Supreme  Oourt,  Includes  'Interpretation.'' 

Approved  in  Patterson  v.  United  States,  181  Fed.  973,  104  C.  C.  A. 
434,  holding  false  swearing  by  applicant  for  patent  that  he  is  "sole" 
inventor  is  not  perjury  within  section  5392,  Revised  Statutes,  where 
oath  was  required  by  department  rule  and  not  by  law. 

Under  Revised  Statutes^  sections  2347-2350,  agreement  of  qnaMed  per- 
son  to  make  entries  of  coal  lands  for  disqualified  person  is  conspiracy  to 
defraud  government  within  Revised  Statutes,  section  5440. 

Approved  in  Crawford  v.  United  States,  212  U.  S.  192,  15  Ann.  Oas. 
892,  53  L.  Ed.  469,  29  Sup.  Ct.  260,  indictment  setting  forth  details  of 
corrupt  contract  between  accused  and  government  official  for  purpose 
of  defrauding  government  is  sufficient  to  sustain  charge  of  conspiracy 
to  defraud  under  Revised  Statutes,  §  5440,  without  alleging  devices  to 
carry  out  fraudulent  scheme;  United  States  v.  Forrester,  211  U.  S.  402, 
403,  53  L.  Ed.  251,  29  Sup.  Ct.  132,  fraudulent  entry  of  coal  lands  under 
Revised  Statutes,  §§  2347-2350,  by  qualified  persons  as  agents  of  dis- 
qualified persons  applies  not  only  to  cash  entries,  but  to  preferential 
rights  of  entry;  Hedderly  v.  United  States,  193  Fed.  568,  114  C.  C.  A. 
227,  indictment  charging  conspiracy  to  defraud  government  of  public 
lands,  in  violation  of  Revised  Statutes,  §  5440,  by  means  of  fraudulent 
entries  is  sufficient ;  Chaplin  v.  United  States,  193  Fed.  882,  114  C.  C.  A. 
93,  indictment  charging  conspiracy  to  defraud  government  of  lands  by 
fraudulent  entries,  and  charging  performance  of  certain  overt  act  in  fur- 
therance of  conspiracy  charges  offense  under  Revised  Statutes,  §5440; 
United  States  v.  Wells,  192  Fed.  872,  113  C.  C.  A.  194,  persons  conspir- 
ing to  employ  dummies  to  enter  coal  lands  for  corporation  to  be  there- 
after formed  and  committing  overt  acts  in  furtherance  of  conspiracy 
are  guilty  of  offense  under  Revised  Statutes,  §  5440 ;  Wilson  Coal  Co. 
V.  United  States.  188  Fed.  547,  110  C.  C.  A.  343,  where  persons  joined 
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in  conspiracy  to  obtain  title  to  coal  lands  for  benefit  of  themselves  as 
association  by  means  of  individual  entries,  transaction  is  not  purged  of 
fraudulent  character  by  repudiating  agreement  and  retaining  title  in 
themselves  after  using  funds  of  corporation  to  pay  for  lands;  United 
States  V.  Doughten,  186  Fed.  230,  indictment  charging  conspiracy  to 
obtain  title  to  coal  lands  in  Alaska  by  fraudulent  entries  for  benefit  of 
defendants  enabling  them  to  secure  greater  quantity  of  land  than  they 
were  entitled  to  by  law  charges  offense  under  Revised  Statutes,  §  5440 ; 
United  States  v.  Allen,  180  Fed.  860,  861,  canceling  patents  of  coal  lands 
to  persons  engaged  in  illegal  combination  to  procure  title  on  behalf  of 
association  in  excess  of  amounts  to  which  it  was  entitled,  although 
amounts  patented  to  them  were  within  that  allowed  by  Revised  Stat- 
utes, §2347;  Lonabaugh  v.  United  States,  179  Fed.  481,  103  C.  C.  A. 
56,  reversing  conviction  for  conspiracy  to  defraud  government  of  lands/ 
where  last  overt  act  before  granting  of  patents  to  lands  was  not  within 
period  of  limitations;  Kennedy  v.  Lonabaugh,  19  Wyo.  360,  Ann.  Oa«. 
1913E,  133, 117  Pac.  1081,  partnership  agreement  for  acquisition  of  coal 
lands,  through  entries  by  relatives  of  one  party  for  benefit  of  company 
to  be  formed  in  excess  of  amount*  company  was  entitled  to  enter,  is 
void  as  criminal  conspiracy  in  violation  of  Federal  statutes. 

Distinguished  in  United  States  v.  Home  Coal  etc.  Co.,  200  Fed.  915, 
916,  917,  119  C.  C.  A.  206,  entry  of  coal  land  by  qualified  person  for 
his  own  benefit  and  for  benefit  of  other  qualified  persons  is  valid ;  United 
States  V.  Barber  Lumber  Co.,  172  Fed.  962,  dismissing  suit  to  cancel 
patents  to  land  under  Timber  and  Stone  Act  of  1878,  where  no  agree- 
ment was  made  prior  to  entry  for  transfer  of  lands  Entered. 

Provision  of  statute  UmltlBg  amount  of  coal  lands  to  be  taken  by  each 
person,  although  not  limiting  right  of  entryman  to  sell  after  aeqnlsitlim, 
cannot  be  construed  to  allow  person  to  make  entry  as  agent  for  dlsquaUfled 
person. 

Approved  in  Diamond  Coal  etc.  Co.  v.  United  States,  233  U.  S.  241, 
58  L.  Ed.  940,  34  Sup.  Ct.  507,  annulling  patents  to  two  thousand  eight 
hundred  and  forty  acres  of  coal  lands  acquired  by  agents  fraudulently 
securing  patents  under  homestead  law  and  transferring  land  to  coipora- 
tion  entitled  to  purchase  three  hundred  and  twenty  acres  directly,  or  in 
event  of  opening  mine  six  hundred  and  forty  acres;  United  States  v. 
Colorado  Anthracite  Co.,  225  U.  S.  225,  56  L.  Ed.  1065,  32  Sup.  Ct.  617, 
allowing  recovery  of  price  paid  for  coal  land  on  cancellation  of  entry 
made  for  benefit  of  corporation  by  another  on  false  afi&davit,  whei^  eor^ 
poration  had  not  entered  full  amount  of  coal  lands  and  was  not  dis* 
qualified  from  making  entries ;  United  States  v.  Munday,  222  U.  S.  177, 
182,  183,  56  L.  Ed.  152,  154,  155,  32  Sup.  Ct.  53,  act  of  1904  continuing 
in  force  in  Alaska,  section  2350  of  the  Revised  Statutes  prohibiting 
more  than  one  entry  of  coal  land  by  or  for  same  person  or  association 
did  not  remove  such  restriction  by  not  imposing  restriction  upon  right 
of  alienation  after  right  to  patent  accrued. 
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Word  "deftand'*  In  Revised  Statutes,  section  5440,  inclndes  obtaining 
lands  in  violation  of  statutes,  notwithstanding  price  is  paid  for  lands. 

Approved  in  Haas  v.  Henkel,  216  U.  S.  480,  17  Ann.  Cas.  1112,  54 
L.  Ed.  677,  30  Sup.  Ct.  249,  indictment  for  conspiracy  to  defraud  gov- 
ernment under  Revised  Statutes,  §  5440,  need  not  charge  financial  or 
property  loss,  and  indictment  made  prima  facie  case  sufficient  for  re- 
moval of  accused  to  district  where  crime  was  conmiitted;  Perrin  v. 
United  States,  169  Fed.  22,  94  C.  C.  A.  385,  indictment  under  Revised 
Statutes,  §  5440,  for  conspiracy  to  defraud  government  of  lands  is  not 
insufficient  for  further  statement  that  lands  were  to  be  obtained  through 
transfer  to  State  of  California  entitled  to  select  such  lands  as  lieu 
lands;  Hyde  v.  United  States,  35  App.  D.  C.  489,  holding,  in  prosecu- 
tion for  conspiracy  to  defraud  government  of  public  lands  under  Re- 
vised Statutes,  §  5440,  that  financial  loss  to  government  is  not  essential. 

Supreme  Court  under  act  of  1907,  in  reviewing  on  direct  error  Judg' 
ment  quashing  count  of  indictment  based  on  construction  of  statute  upon 
wUch  indictment  is  founded,  cannot  review  constmctioii  of  indictment. 

Approved  in  United  States  v.  Carter,  231  U.  8.  493,  58  L.  Ed.  831, 
34  Sup.  Ct.  173,  dismissing  writ  of  error  where  quashing  of  counts  of 
indictment  charging  offense  against  national  banking  laws  did  not 
necessarily  involve  construction  of  statute,  but  may  have  rested  upon 
insufficiency  of  indictment;  United  States  v.  Patten,  226  U.  S.  535, 
44  L.  R.  A.  (N.  8.)  825,  57  L.  Ed.  838,  33  Sup.  Ct.  141,  reversing  judg- 
ment quashing  counts  of  indictment  for  conspiracy  to  comer  cotton 
based  on  erroneous  construction  of  Sherman  Anti-trust  Act;  United 
States  V.  Miller,  223  U.  S.  602,  56  L.  Ed.  569,  32  Sup.  Ct.  323,  re- 
versing judgment  sustaining  demurrers  to  indictment  for  violation  of 
Interstate  Commerce  Act  of  1906  based  on  erroneous  construction  of 
statute;  United  States  v.  Kissel,  218  U.  S.  606,  54  L.  Ed.  1178,  31  Sup. 
Ct.  124,  reversing  judgment  sustaining  plea  of  statute  of  limitations 
in  bar  to  prosecution  for  conspiracy  in  restraint  of  trade,  where  indict- 
ment alleges  continuing  conspiracy  as  such  allegation  must  be  denied 
under  general  issue  and  not  by  special  plea;  United  States  v.  Mescall, 
215  U.  S.  31,  54  L.  Ed.  79,  30  Sup.  Ct.  19,  reversing  judgment  sus- 
taining demurrer  to  indictment  where  judgment  is  based  on  erroneous 
construction  of  statute  upon  which  indictment  is  based;  United  States 
V.  Stevenson,  215  U.  S.  195,  196,  54  L.  Ed.  155,  156,  30  Sup.  Ct.  35, 
reversing  judgment  sustaining  demurrer  to  indictment  for  violation  of 
Imm^ation  Act  of  1907,  where  indictment  was  dismissed  as  not  sus- 
tained by  statute  and  as  bad  on  general  principles  of  law ;  United  States 
▼.  Dickinson,  213  U.  S.  102,  53  L.  Ed.  719,  29  Sup.  Ct.  485,  act  of  1907 
giving  appeal  to  government  in  certain  criminal  cases  cannot  be  con- 
strued to  extend  power  of  certioraii  under  act  of  1891  to  bring  up 
criminal  case  for  correction  of  mere  error;  United  States  v.  Mason, 
213  U.  8.  122,  53  L.  Ed.  727,  29  Sup.  Ct.  480,  on  error  under  act  of 
1907  from  ruling  sustaining  special  plea  in  bar,  court  cannot  consider 
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various  grounds  of  demurrer  to  indictment;  United  States  v.  Biggs^ 
211  U.  S.  518,  58  L.  Ed.  309^  29  Sup.  Ct.  181,  court  in  affirming  judg- 
ment sustaining  demurrer  to  indictment  as  based  on  correct  construc- 
tion of  Timber  and  Stone  Act  of  1678  cannot  review  lower  court's  con- 
struction of  indictment;  United  States  v.  Forrester,  211  U.  S.  401, 
402,  403,  404,.  63  L.  Ed.  250,  251,  29  Sup.  Ct.  132,  reversing  judgment 
sustaining  demurrer  to  indictment  for  violation  of  statute  relating  to 
entry  of  coal  lands.  Revised  Statutes,  §  2347,  where  judgment  is 
based  on  erroneous  construction  of  statute;  United  States  v.  Herr,  211 
U.  S.  405,  53  L.  Ed.  251,  29  Sup.  Ct.  134,  court  in  reviewing  judgment 
sustaining  demurrer  to  indictment  alleging  conspiracy  to  defraud  gov- 
ernment of  coal  lands  cannot  review  construction  of  indictment;  dis- 
senting opinion  in  United  States  v.  Johnson,  221  U.  S.  500,  56  L.  Ed. 
827,  31  Sup.  Ct.  627,  majority  holding  construction  of  Food  and  Drug 
Acts  of  1906  was  correct  and  affirming  judgment  quashing  indictment. 

Order  auashlng  Indictment  will  be  revoned*  where  court  erronemisly  con- 
strues statute  upon  which  Indictment  is  based. 

Approved  in  United  States  v.  Portale,  235  U.  S.  31,  59  L.  Ed.  112, 
35  Sup.  Ct.  1,  reversing  judgment  sustaining  demurrer  to  indictment 
for  violation  of  White  Slave  Act  of  1910  based  on  erroneous  construc- 
tion of  tl^at  statute;  United  States  v.  George,  228  U.  S.  22,  57  L.  Ed. 
716,  33  Sup.  Ct.  412,  homestead  claimant  making  fraudulent  affidavit 
required  by  regulation  of  Secretary,  but  not  by  Revised  Statutes,  §  2291, 
is  not  guilty  of  perjury  under  Revised  Statutes,  §  5392;  London  v. 
United  States,  171  Fed.  82,  96  C.  C.  A.  186,  quashing  indictment  under 
section  4746,  Revised  Statutes,  as  amended  by  act  of  1898,  for  making 
false  affidavit  under  provisions  of  Timber  and  Stone  Act  of  1878; 
People  V.  Gibson,  53  Colo.  244,  Am.  Oa&  1914B,  138,  125  Pac.  536, 
holding  attorney-general  has  authority  to  charge  commission  of  felony 
by  information  and  remanding  case  with  instructions  to  reinstate  same 
and  overrule  motion  to  quash. 

211  U.  &.  300^01,  53  L.  Ed.  246,  29  Sup.  Ot.  132,  UinTBD  STATES  ▼. 
FOBBESTEK. 

Bule  that  qualified  person  cannot  imter  coal  land  as  agent  for  disquali- 
fied person  or  association,  under  Bevised  Statutes,  sections  2347-2350,  applies 
not  only  to  cash  entries  but  to  entries  under  preferential  rights  by  persons 
opening  and  developing  mines  cm  lands  entered. 

Approved  in  United  States  v.  Colorado  Anthracite  Co.,  225  U.  S.  225, 
56  L.  Ed.  1066,  32  Sup.  Ct.  617,  entryman,  upon  cancellation  of  his 
entry  for  false  statement  that  entry  was  for  himself,  may  recover  price 
paid,  where'  entry  was  for  qualified  corporation  not  seeking  to  evade 
restrictions  in  respect  of  quantity;  United  States  v.  Munday,  222  U.  S. 
177,  56  L.  Ed.  152,  32  Sup.  Ct.  53,  act  of  1904  continuing  in  force  in 
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Alaska,  section  2350,  Revised  Statutes,  prohibiting  more  than  one  entry 
of  coal  land  by  or  for  same  person  or  association  did  not  remove  saeh 
restriction  because  it  imposed  none  upon  alienation  after  right  to  patent 
accrued  by  good  faith  location;  United  States  v.  Herr,  211  U.  S. 
405,  53  L.  Ed.  251,  29  Sup.  Ct.  134,  reversing  judgment  sustaining  de- 
murrer to  indictment  for  conspiracy  to  defraud  government  by  fraud- 
ulent entry  of  coal  lands  in  violation  of  Revised  Statutes,  §  5440,  where 
judgment  is  based  upon  erroneous  construction  of  statute  relating  to 
entry  of  coal  lands.  Revised  Statutes,  §  2347;  United  States  v.  Home  Coal 
etc.  Co.,  200  Fed.  917,  119  C.  G.  A.  206,  entry  of  coal  lands  by  qualified 
person  for  his  own  benefit  and  that  of  others  qualified  to  make  entry  is 
valid  under  Revised  Statutes,  §§  2347-2350;  United  States  v.  Allen,  180 
Fed.  861,  canceling  patents  to  public  coal  lands  acquired  by  two  persons 
as  part  of  general  plan  for  procuring  title  on  behalf  of  associaticm  to 
coal  lands  in  excess  of  amount  prescribed  by  statute. 

811  U.  8.  404-405,  53  !■.  Ed.  251,  29  Sop.  Cb  184,  UNITED  STATES  v. 

HKltlfc 

Not  cited. 
211  V.  S.  406-407,  63  !■.  Ed.  262,  29  Sup.  Ot  185,  UNITED  STATES  T. 

Not  cited. 

211  U.  S.  407-429,  53  L.  Ed.  253,  29  Sup.  Ct.  115,  HARBTMAN  T.  XNTEE- 
8TATE  OOMMEBGE  COMMESSION. 

Court  is  bound  to  construe  statute  not  merely  so  as  to  sustain  its  con- 
sUtntionallty,  but  so  as  to  avoid  succession  of  constitutional  doubts. 

Approved  in  Union  Pacific  R.  R.  Co.  v.  Laramie  Stock  Yards  Co.,  231 
U.  S.  200,  58  L.  Ed.  182,  34  Sup.  Ct.  101,  act  of  1912  permitting  State 
statutes  of  limitation  to  apply  to  adverse  possession  of  portions  of 
right  of  way  granted  to  railroad  by  act  of  1862,  is  not  retroactive; 
United  States  v.  Delaware  &  Hudson  Co.,  213  U.  S.  408,  58  L.  Ed.  849, 
29  Sup.  Ct.  527,  commodities  clause  of  Hepburn  Act  of  1906  does  not 
prohibit  railroad  from  moving  in  interstate  commerce  commodities  man- 
ufactured, mined  or  produced  by  railroad,  irrespective  of  ownership 
at  time  of  transportation;  Gregg  v.  Laird,  121  Md.  30,  87  Atl.  1114, 
acts  of  1892  and  1894  establishing  telephone  rates  remain  in  force 
until  commission  created  by  act  of  1910  regulates  rates. 

Distinguished  in  Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed. 
805,  amendment  of  1906  to  section  1  of  Interstate  Commerce  Act  of  1887 
declaring  pipe-lines  for  transportation  of  oil,  common  carriers,  is  void 
as  to  owners  of  private  pipe-lines. 
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Power  of  Inteittate  Commerce  Oommisslon  to  require  teetimony  is 
limited  to  cases  where  investigations  concern  breadi  of  law. 

Approved  in  Ellis  v.  Interstate  Commerce  Commission,  237  U.  S. 
445,  59  L.  EcL  1041,  35  Sup.  Ct.  645,  corporation,  not  carrier,  furnishing 
iced  cars  for  railroads,  until  such  service  is  shown  to  be  device  for 
obtaining  preferential  rates,  need  not  answer  questions  in  investiga- 
tion by  commission;  United  States  v.  Nashville  etc.  Ry.  Co.,  217  Fed. 
263,  264,  and  United  States  v.  Louisville  etc.  R.  R.  Co.,  236  U.  S.  330, 
59  L.  Ed.  604,  35  Sup.  Ct.  363  (affirming  212  Fed.  493),  both  denying 
mandamus  to  compel  interstate  carrier  to  allow  inspection  by  com- 
mission of  books  and  accounts,  including  correspondence  between  rail- 
road and  counsel,  under  section  12  of  Interstate  Commerce  Act  of  1887, 
or  section  20  as  amended  by  act  of  1906;  United  States  y.  Skinner, 
218  Fed.  872,  873,  interstate  commerce  commission  has  no  power  to 
compel  attendance  of  witnesses  in  investigation  to  ascertain  benefi- 
ciaries of  investment  by  railroad  and  whether  railroad  or  beneficiaries 
are  amenable  to  punishment,  not  involving  violation  of  Interstate  Com- 
merce Act. 

Distinguished  in  Interstate  Commerce  Commission  v.  Goodrich  Tran- 
sit Co.,  224  U.  8.  212,  66  L.  Ed.  736,  32  Sup.  Ct.  436,  under  section  20, 
Act  of  1906,  Interstate  Commerce  Commission  may'  require  interstate 
carrier  to  keep  accounts  of  all  business  including  operation  of  amuse- 
ment park,  by  carrier  of  interstate  commerce  partly  by  land  and  partly 
by  water. 

General  powers  and  privileges  of  investigating  conmiittee.    Note, 
Ann.  Oaa.  1916B,  1055,  1068,  1064. 

211  U.  0.  429-4S2,  63  L.  Ed.  207,  29  Sup.  Gt.  122,  UUTCUINB  T.  BIBEOB. 

Appeal  ftom  Judgment  of  Bupreme  Court  of  Hawaii  dismissed  for  lack 
of  final  judgment. 

Approved  in  Bierce  v.  Waterhouse,  219  U.  S.  324,  56  L.  Ed.  239,  31 
Sup.  Ct.  241,  reciting  history  of  litigation. 

Distinguished  in  Spreckels  v.  Brown,  212  U.  S.  209,  63  L.  Ed.  478,  29 
Sup.  Ct.  256,  Supreme  Court  of  Hawaii  has  authority  to  enter  final 
judgment,  reviewable  by  this  court,  where  case  is  before  it  on  writ  of 
error,  not  by  bill  of  exceptions. 

211  V,  S.  432-437,  63  lu  Ed.  269,  29  Sup.  Ct.  146^  McCOBQirODALE  T. 


Federal  question  raised  for  first  time  in  petition  for  r^eailng  In 
highest  State  court  comes  too  late,  unless  State  court  passes  upon  Federal 
question. 

Approved  in  St.  Louis  etc.  R.  R.  Co.  v.  Shepherd,  240  U.  S.  241, 
60  L.  Ed.  624,  36  Sup.  Ct.  274,  dismissing  writ  of  error  to  review  de- 
cision of  State  court,  where  Federal  question,  that  due  effect  was  not 
given  to  Carmack  Amendment,  was  first  set  up  in  petition  for  rehear- 
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ing  after  affirmance  of  judgment  of  trial  court  by  State  Supreme  Court 
and  petition  was  denied;  Forbes  v.  State  Council  of  Virginia,  Junior 
Order  United  American  Mechanics,  216  U.  S.  399,  54  L.  Ed.  536,  30  Sup. 
Ct.  295,  and  Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co.,  22S 
U.  S.  334,  67  L.  Ed.  862,  33  Sup.  Ct.  510,  both  dismissing  writ  of  error 
to  review  judgment  of  State  court,  where  Federal  question  is  first  set 
up  in  petition  for  rehearing  denied  without  opinion  by  State  court, 
but  with  statement  that  petition  has  been  "maturely  considered"; 
Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  8.  11B|  58  L.  Ed.  484,  29  Sup. 
Ct.  227,  dismissing  writ  of  error  to  review  decision  of  State  court 
where  petition  for  rehearing  presenting  Federal  question  for  first  time 
was  denied  without  specifically  passing  on  question;  dissenting  opinion 
in  Northern  Pacific  Ry.  Co.  v.  Wall,  241  U.  S.  93,  60  L.  Ed.  908,  35 
Sup.  Ct.  493,  majority  holding  State  Supreme  Court  failed  to  give  due 
effect  to  provisions  of  Carmack  Amendment  of  1906  in  interpreting  bill 
of  lading  and  reversing  judgment  against  railroad  in  action  for  dam^^ 
ages  to  interstate  shipment. 

Unknown  disqualification  of  juror  as  ground  for  new  trial.    Note, 
50  L.  R.  A.  (N.  S.)  952. 

Miscellaneous.  Cited  in  United  States  Fidelity  etc.  Co.  v.  Poetker, 
236  U.  S.  684,  59  L.  Ed.  428,  35  Sup.  Ct.  201,  City  of  Lewiston  v.  Cham- 
berlain, 234  U.  S.  751,  58  L.  Ed.  1577,  34  Sup.  Ct.  775,  Martinez  v. 
Texas,  232  U.  S.  714,  58  L.  Ed.  811,  34  Sup.  Ct.  330,  Mengel  v.  Mengel, 
227  U.  S.  675,  57  L.  Ed.  699,  33  Sup.  Ct.  327,  Missouri  Pacific  Ry.  Co. 
V.  Lessenden,  225  U.  S.  696,  56  L.  Ed.  1262,  32  Sup.  Ct.  838,  Strong 
V.  Gassert,  215  U.  S.  583,  54  L.  Ed.  338,  30  Sup.  Ct.  403,  and  Mills  v. 
Johnson,  215  U.  S.  590,  54  L.  Ed.  840,  30  Sup.  Ct.  407,  all  dismissing 
for  want  of  jurisdiction. 

211  U.  8.  487-445,  53  Ii.  Ed.  271,  29  Sup.  Ot.  144,  McOANDLBSB  ▼.  PRATT. 

Property  owner  and  taxpayer  has  no  such  interest  in  suit  to  restrain 
territorial  offlcera  from  exchanging  certain  public  lands  for  other  lands  as 
will  sustain  writ  of  error  from  Federal  Supreme  Court  to  review  judgment. 

Approved  in  Stewart  v.  Kansas,  239  U.  S.  16,  60  L.  Ed.  121,  36  Sup. 
Ct.  16,  county  officer  has  no  personal  interest  in  suit  to  compel  him  to 
apply  public  moneys  in  accordance  with  State  law  and  cannot  set  up 
defense  of  invalidity  of  statute  as  depriving  him,  as  taxpayer,  of  prop> 
erty  without  due  process  of  law;  Forbes  v.  State  Council  of  Virginia, 
Junior  Order  United  American  Mechanics,  216  U.  S.  399,  54  L.  Ed.  536, 
30  Sup.  Ct.  295,  dismissing  writ  of  error  to  review  judgment  of  State 
court,  where  Federal  question  is  first  set  up  in  petition  for  rehearing 
denied  without  opinion. 

211  XT.  a  446-462,  63  L.  Ed.  276,  29  Sup.  Ot.  189,  PABDBLL  ▼.  NEW  TOBK. 

Oonstitutioii  cannot  bo  carried  out  with  mathematical  nicety  to  logical 
extremea. 
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Approved  in  Southern  Ry.  Co.  v.  Melton,  133  Qa.  286,  65  S.  E.  669, 
rule  9  of  Railroad  Commission  under  authority  of  act  of  1906,  requir- 
ing railroad  to  famish  cars  promptly  on  request  of  shipper  and  impos- 
ing penalty  for  failure  to  do  so,  is  not  void  as  improper  delegation  of 
legislative  power. 

211  n.  &  452-469»  58  li.  Ed.  278,  89  Sup.  Ot.  141,  BAIUBT  ▼.  AliABAlCA. 

Beferospective  prenmiptions  are  not  always  contrary  to  ezperlence  or 
nnknown  to  law. 

Approved  in  Looe  Shee  v.  North,  170  Fed.  571,  95  C.  C.  A.  646, 
evidence  that  alien  woman  is  practicing  prostitution  within  three  years 
after  entry  creates  presumption  that  she  was  prostitute  when  she  en- 
tered and  is  therefore  subject  to  deportation  under  act  of  1907;  dis- 
senting opinion  in  Keller  v.  United  States,  213  U.  S.  149,  16  Ann.  Oas. 
1066,  53  L.  Ed.  741,  29  Sap.  Ct.  470,  majority  holding  that  portion  of 
act  of  1907  making  it  felony  to  harbor  alien  prostitute  is  void  as  to 
person  harboring  prostitute  wxthoat  knowledge  of  alienage  or  that 
alien  has  been  in  country  less  than  three  years. 

Supreme  Court  cannot  require  State  courts  to  release  on  habeas  corpus 
persons  held  for  trial,  where  in  its  opinion  evidence  fails  to  show  probable 
cause. 

Approved  in  Matter  of  Spencer,  228  U.  S.  660,  57  L.  Ed.  1018^  33 
Sup.  Ct.  709,  denying  release  on  habeas  corpus  of  person  sentenced 
under  indeterminate  sentence  law,  where  opportunity  is  given  to  attack 
validity  of  sentence  in  trial  and  appellate  courts  of  State,  and  in  this 
court. 

Distinguished  in  CoUins  v.  Texas,  223  U.  S.  297,  56  L.  Ed.  446,  32 
Sup.  Ct.  286,  writ  of  error  to  review  judgment  denying  release  on 
habeas  corpus  of  person  practicing  medicine  without  license,  where  ques- 
tion of  validity  of  statute  arises  as  plainly  as  it  ever  will  and  is  sup- 
posed to  go  to  jurisdiction  of  court. 

Quaere,  whether  Alabama  statutes  create  system  of  peonage. 
Approved  in  Bailey  v.  Alabama,  219  U.  S.  229,  55  L.  Ed.  196,  31  Sup. 
Ct.  145,  holding  Code  of  Alabama,  §  4730,  creates  system  of  peonage 
and  is  void. 

211  XT.  S.  469-468,  58  L.  Ed.  281,  29  Sup.  Ot.  136,  BX7TIJBE  ▼.  FBAZBE. 

Employee  understanding  condition  of  machinery  and  dangers  there- 
from, or  who  in  view  of  his  intelligence  and  experience  on^tht  to  understand, 
voluntarily  undertaking  to  work  under  those  conditions,  assumes  risk. 

Approved  in  Williams  v.  Bunker  Hill  &  Sullivan  Min.  etc.  Co.,- 190 
Fed.  81,  83,  employee  of  mining  company  injured  by  coming  into  con- 
tact with  trolley  wire  heavily  charged  with  electricity  assumed  riskj 
Haines  v.  Spencer,  167  Fed.  269,  270,  92  C.  C.  A.  658,  where  mature 
person  operating  mangle  in  laundry  requests  repair  of  guard  rail  and 
XIX— 86 
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injures  band  while  it  is  being  repaired,  refusal  to  instruct  jury  that 
she  assumed  risk  was  error;  Barker  y.  Kansas  City  etc.  Ry.  Co.,  88 
Kan.  781,  48  L.  R.  A.  (N.  S.)  1121,  129  Pac.  1156,  holding  assumption 
of  risk  is  defense  to  action  under  Federal  Employers'  liability  Act, 
except  when  statute  for  safety  of  employees  is  violated,  and  denying 
recovery  to  fireman  for  injuries  resulting  from  turning  over  of  switch 
engine  on  main  track  of  interstate  carrier;  Gainey  v.  Peabody,  213 
Mass.  232,  100  N.  E.  336,  employee  injured  by  hole  in  floor  of  brick 
building  under  construction  assumes  risk,  where  hole  is  same  sixe  and 
position  as  when  he  entered  employment,  although  place  is  darker  from 
piling  of  terra  cotta  bricks;  0 'Toole  v.  Pruyn,  201  Mass.  129,  87  N.  E. 
609,  employee  injured  by  tipping  of  defective  wheelbarrow  nsed  to 
wheel  bricks  did  not  assume  risk. 

Distinguished  in  Williams  v.  Bunker  Hill  ft  Sullivan  Min.  etc.  Co., 
200  Fed.  216,  118  C.  C.  A.  397,  miner  injured  by  contact  with  charged 
trolley  wire,  knowing  it  was  unprotected  but  not  knowing  power  was 
sufficient  to  harm  him,  did  not  assume  risk;  Murray  ▼.  Chicago  etc. 
Ry.  Co.,  152  Iowa,  738,  133  N.  W.  125,  inexperienced  operator  of  un- 
Ipiarded  laundry  machine,  not  warned  as  to  danger,  did  not  assume  risk ; 
Gamsey  v.  Boyce,  158  Mich.  11, 122  N.  W,  372,  employee  injured  by  de- 
fective gn^ard  of  mangle  in  laundiy  did  not  assume  risk  where  defect  was 
not  obvious. 

Wliere  elements  and  comblnatioii  out  of  wtaldi  dangvr  arises  are  visible, 
it  cannot  always  be  said  that  danger  itself  is  so  apparent  that  employee, 
as  matter  of  law,  assumes  risk. 

Approved  in  Stone  &  Webster  Engineering  Corp.  v.  Melovich,  202 
Fed.  441,  120  C.  C.  A.  544,  common  laborer,  not  before  employed  about' 
machinery,  and  not  warned  as  to  danger  when  directed  to  oil  machine, 
did  not,  as  matter  of  law,  assmne  risk,  and  may  recover  for  injuries 
received  from  unprotected  cogs  while  oiling  bearings;  Atlantic  Coast 
Line  R.  Co.  v.  Linstedt,  184  Fed.  41,  106  C.  C.  A.  238,  in  action  for 
injuries  to  switchman  attempting  to  perform  duties  with  engine  im- 
properly equipped  with  road  tender  and  riding  on  brakebeam,  railroad 
cannot,  as  matter  of  law,  defeat  recovery  because  danger  of  riding  on 
brakebeam  was  apparent,  where  it  does  not  appear  particular  peril  was 
realized  by  him;  United  States  Smelting  Co.  v.  Parry,  166  Fed.  410,  92 
C.  C.  A.  159,  allowing  recovery  to  brick  mason  for  injuries  resulting 
from  defective  scaffolding  where  defect  was  unknown  to  plaintiff, 
although  it  was  discoverable  by  inspection;  McClaren  v.  Weber  Bros. 
Shoe  Co.,  166  Fed.  718,  92  C.  C.  A.  386,  where  master  promised  to 
repair  defective  machine  and  expert  mechanic  assures  operator  that 
machine  is  ''0.  K."  it  is  for  jury  to  determine  whether  operator  may 
recover  for  injury  received  next  day  from  defective  machine. 

Where  oonditionB  are  constant  and  of  long  standing  and  dangvr  is 
suggested  by  common  knowledge  of  all,  and  employee  is  of  full  aga^  tntefli- 
genoe  and  adequate  experience,  question  is  one  of  law  for  oonrL 
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Approved  in  Eyner  v.  Portland  Gold  Min.  Co.,  184  Fed.  46,  106 
C.  C.  A.  245,  where  absence  of  guard  about  dmm  and  lower  cable  of 
mine  boist  was  patent  and  employee  voluntarily  continued  to  work  about 
dmm  and  cable,  court  is  bound  to  rule  as  matter  of  law  that  employee 
assumed  risk;  Sharon  Fire  Brick  Co.  v.  Miller,  181  Fed.  832, 104  C.  C.  A. 
340,  employee  fatally  injured  by  derrick  boom  while  loading  on  cars 
assumed  risk  of  defect  in  cable,  where  he  knew  of  defect  and  that 
it  had  not  been  repaired;  Errico  v.  Washburn  Williams  Co.,  170  Fed. 
854,  holding  employee  knowing  defect  of  machine  and  appreciating  its 
danger  in  continuing  to  use  machine,  assumes  risk  and  directing  judg« 
ment  non  obstante  veredicto  for  defendants;  Southern  Ry.  Co.  v. 
Lyons,  169  Fed.  661,  25  L.  R.  A.  (N.  S.)  835,  95  C.  C.  A.  55,  fireman 
taking  wrecked  engine  to  shops  and  injured  by  reaching  for  handholds 
not  replaced  assumed  risk  as  matter  of  law;  Harstad  v.  Stone,  4  Alaska, 
200,  holding  employee  in  drift  mining  assumed  risk,  and  denying  re- 
covery for  injuries  from  falling  of  mass  of  earth  and  gravel  from 
roof  of  drift ;  Englund  v.  Minneapolis  etc.  Ry.  Co.,  108  Minn.  383,  122 
N.  W.  455,  foreman  in  charge  of  coal-house  having  knowledge  of  alii 
physical  conditions  assumed  risk  and  cannot  recover  for  injuries  re- 
ceived while  operating  machinery  to  hoist  coal;  Fraiser  v.  Blanchard  & 
Crowley,  83  Vt.  142,  73  Atl.  998,  holding  question  of  assumption  of 
risk  was  for  jury  in  action  for  injuries  from  slipping  of  derrick  improp- 
erly secured  at  foot;  dissenting  opinion  in  Duvall  v.  Philadelphia  etc. 
R.  R.  Co.,  43.  App.  D.  C.  404,  405,  406,  majority  holding  question  of 
assumption  of  risk  was  for  jury  in  action  for  injuries  to  brakeman 
coupling  garbage  cars  on  bridge,  where  such  cars  were  wider  than  or- 
dinary cars  and  none  of  trainmen  had  coupled  such  cars  on  bridge; 
dissenting  opinion  in  Horton  v.  Seaboard  etc.  Ry.  Co.,  169  N.  C.  114, 
85  S.  E.  223,  majority  holding  evidence  sufficient  to  justify  verdict  for 
plaintiff  in  action  for  injuries  to  railroad  engineer  caused  by  explosion 
of  water-glass;  dissenting  opinion  in  Horton  v.  Seaboard  Air  Line  R. 
Co.,  162  N.  0.  450,  453,  78  S.  E.  505,  506,  majority  holding  question  of 
assumption  of  risk  was  for  jury  in  action  by  engineer  for  injuries  to 
eye  from  explosion  of  unguarded  water-gauge;  dissenting  opinion  in 
Tindal  v.  Columbia  Mills  Co.,  86  S.  C.  279,  69  S.  E.  85,  majority  hold- 
ing question  of  assumption  of  risk  was  for  jury  in  action  for  injuries 
to  operator  of  circular  saw  caused  by  inadequate  guards;  dissenting 
opinion  in  Duggan  v.  Heaphy,  85  Vt.  543,  83  Atl.  737,  majority  holding 
employee  injured  by  laundry  mangle  did  not  assume  risk  of  injury  from 
employer's  negligence  in  failing  to  equip  mangle  with  guard-rail,  where 
employee  knew  nothing  of  such  appliance  as  guard-rail. 

Distinguished  in  Dailey  v.  Swift  &  Co.,  86  Vt.  192,  84  Atl.  604, 
reversing  directed  verdict  in  x)er8onal  injury  action  by  servant  falling 
from  platform  used  in  icing  cars  and  not  protected  by  railing. 

Applicability  of  doctrine  of  assumption  of  risk  to  lineman.    Note, 
15  Ann.  Oas.  602. 
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Liability  of  master  for  injury  to  servant  operating  mangle.  Note, 
17  Ann.  Oas.  1106,  1107. 

Safety  Appliance  Acts.    Note,  3  N.  0.  0.  A.  883.    -^ 

211  U.  8.  468-476,  53  L.  Ed.  286^  29  Sup.  OL  190,  NEW  YORK  EX  BEL. 
KOPEL  y.  BINGHAM. 

Under  Bevised  Statutes,  section  3278,  governor  of  Porto  Blco  has  same 
power  as  governor  of  organized  territory  to  Issue  requisition  for  letum  of 
fugitive  crlmlnaL 

Approved  in  American  R.  R.  Co.  v.  Didricksen,  227  U.  S.  149,  57 
L.  Ed.  457,  33  Sup.  Ct.  224,  holding  in  action  for  injuries  to  employee 
in  Porto  Rico  under  Federal  Employers'  Liability  Act  of  1908,  that 
Safety  Appliance  Act  of  1903  extends  to  Porto  Rico. 

Porto  Blco,  though  not  Incorporated  Into  United  States,  Is  completely 
organized  territory. 

Approved  in  People  of  Porto  Rico  v,  Rosaly  y  Castillo,  227  U.  S. 
274,  67  L.  Ed.  508,  33  Sup.  Ct.  352,  construing  section  7  of  Organic  Act 
of  Porto  Rico  and  holding  government  cannot  be  sued  without  its  own 
consent;  Currie  v.  Continental  Casualty  Co.,  147  Iowa,  285,  140  Am.  St» 
Bep.  300,  126  N.  W.  165,  under  indemnity  policy  covering  injuries  re« 
ceived  within  United  States  (not  including  its  ports  beyond  seas)^ 
Mexico  and  Canada,  no  recovery  can  be  had  for  death  of  engineer  in 
collision  in  Panama  Canal  zone. 

211  U.  S.  477-485,  53  li.  Ed.  290,  29  Sup.  Ct.  186,  BEEB8  V.  GLYNN. 

Mere  Inequalities  or  exemptions  In  matter  of  State  taxation  are  not 
forbidden  by  Federal  Constitution. 

Approved  in  State  ex  rel.  Smith  v.  Probate  Court,  124  Minn.  513^ 
Ann.  Cas.  1916B,  861,  50  L.  B.  A.  (N.  S.)  262,  145  N.  W.  392,  uphold- 
ing tax  upon  transfer  of  property  where  transfer  is  made  in  State  by 
resident  although  situs  of  property  at  time  of  testator's  death  was  in 
Kentucky  and  transfer  is  subject  to  tax  in  Kentucky;  In  re  Keeney's 
Estate,  194  N.  Y.  286,  87  N.  E.  429,  grantees  in  deed  of  personal  prop- 
erty subject  to  lowest  rate  of  taxation  imposed  by  transfer  tax  law  could 
not  object  to  validity  of  transfer  tax  law  on  ground  that  others  are 
charged  higher  rate. 

Inheritance  taxation,  its  leading  features.  Note,  127  Am.  St.  Bep. 
1045. 

Constitutionality  of  succession  taxes.  Notes,  Ann.  Oas.  1913D,  757» 
758;  83  L.  R.  A.  (N.  S.)  598. 

Physical  presence  or  absence  of  personal  property,  or.  evidence 
thereof,  as  affecting  liability  to  succession  tax.  Note,  46  L.  B.  A* 
(N.  S.)  1171. 


1366  NOTES  ON  U.  S.  REPORTS.       2U  U.  S.  485-496 

211  T7.  a  485-488,  58  L.  Ed.  494,  29  Sup.  Ot.  188,  SNOP  T.  MONONGAHEIaA 
BIVEK  OONSOIi.  OOAL  It  COKE  CX>. 

M«re  constmctioii  of  State  statnte  does  not  prosent  Federal  qnestlon. 
Approved  in  Moore-Mansfield  Constr.  Co.  y.  Electrieal  Installation 
Co.,  234  U.  S.  626,  58  L.  Ed.  1506,  34  Sup.  Ct.  941,  holding  change  of 
decision  as  to  scope  of  Indiana  statutes  concerning  mechanics'  liens  is 
not  law  impairing  obligation  of  contract,  and  dismissing  direct  appeal 
to  Supreme  Court. 

211  XT.  S.  489^-496^  68  L.  Ed.  295,  29  Sup.  Ot.  174,  I^EMXEUX  ▼.  TOUN0. 

Statute  of  Connecticut  regulating  sales  of  entire  stock  in  trade  of  mer* 
chants  to  prevent  fraud  on  creditors,  is  valid  exercise  of  police  power. 

Approved  in  Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.  162,  57 
L.  Ed.  170,  33  Sup.  Ct.  66,  upholding  laws  of  South  Dakota  of  1907  pro- 
hibiting unfair  discriminations  by  persons  engaged  in  manufacture  or 
distribution  of  commodity  in  general  use  for  purpose  of  destro3ring  com- 
petition; Rosenthal  v.  New  York,  226  IT.  S.  270,  Ann.  Gas.  1914B,  71, 
57  L.  Ed.  216,  33  Sup.  Ct.  27,  upholding  section  560,  Penal  Code  of  New 
York,  prohibiting  junk  dealers  from  buying  wire,  copi)er,  iron  or  brass 
used  by  or  belonging  to  railroad,  telegraph  or  telephone  company,  with- 
out ascertaining  by  diligent  inquiry  that  seller  had  right  to  sell;  Noble 
State  Bank  v.  Haskell,  219  U.  S.  112,  Ann.  Oas.  1912A,  487,  32  L.  R.  A. 
(N.  S.)  1062,  55  L.  Ed.  117,  31  Sup.  Ct.  186,  upholding  Oklahoma  acts 
of  1907  and  1909  assessing  State  banks  for  purpose  of  creating  Deposi- 
tors' Guaranty  Fund ;  Kidd,  Dater  &  Price  Co.  v.  Musselman  Grocer  Co., 
217  U.  S.  472,  474,  64  L.  Ed.  845,  846,  30  Sup.  Ct.  606,  Boise  Assn.  of 
Credit  Men  v.  Ellis,  26  Idaho,  445,  L.  R.  A.  1915E,  917,  144  Pac.  8, 
Hirth-Krause  Co.  v.  Cohen,  177  Ind.  3,  6,  7,  13,  Ann.  Oa«.  19140,  708, 
97  N.  E.  2,  3,  4,  6,  Dwiggins  Wire  Fence  Co.  v.  Patterson,  166  Ky.  284, 
179  S.  W.  227,  McGray  v.  Woodbury,  110  Me.  166,  85  Atl.  492,  Wm.  R. 
Moore  Dry  Goods  Co.  v.  Rowe  &  Carithers,  97  Miss.  783,  784,  63  South. 
628,  Wheeler  &  Motter  Merc.  Co.  v.  Moon,  49  Mont.  313,  141  Pac.  668, 
Kett  V.  Masker,  86  N.  J.  L.  99,  90  Atl.  244,  Noble  v.  Ft.  Smith  Whole- 
sale Grocery  Co:,  34  Okl.  666,  667,  668,  46  L.  R.  A.  (N*.  S.)  455,  127  Pac. 
16,  and  Cantrell  v.  Ring,  125  Tenn.  478,  145  S.  W.  167,  all  upholding 
statutes  regulating  sales  of  merchandise  in  bulk;  Commonwealth  v. 
Libbey,  216  Mass.  358,  Ann.  Gas.  1915B,  669,  49  L.  R.  A.  (N.  S.)  879, 
103  N.  E.  924,  upholding  statute  of  1910  requiring  employer  advertising 
for  employees  during  strike  to  state  in  advertisement  that  strike  exists ; 
People  V.  Crane,  214  N.  Y.  167,  Ann.  Oas.  1916B,  1254,  108  N.  E.  431, 
upholding  labor  law  of  1909  requiring  that  only  citizens  of  United 
States  shall  be  employed  on  public  works  of  State  or  municipality  and 
that  citizens  of  State  shall  be  given  preference;  People  v.  Luhrs,  195 
N.  Y.  383,  25  L.  R.  A.  (N.  S.)  473,  89  N.  E.  173,  upholding  section  364, 
Penal  Code,  making  it  misdemeanor  to  sell  goods  represented  to  be 
manufacture  or  product  of  person  other  than  seller  unless  contained  in 
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original  package  and  under  label  and  trademark  of  manufacturer; 
Pender  v.  Speight,  159  N.  C.  614,  76  S.  E.  862,  bulk  sales  law  of  1907 
is  valid,  but  sale  of  insolvent  mercantile  corporation's  stock  to  director 
for  sixty  per  cent  of  its  value,  is  void  as  in  fraud  of  creditors  regard- 
less of  statute ;  State  v.  Armour  &  Co.,  27  N.  D.  196,  145  N.  W.  1040, 
upholding  statute  of  1907  requiring  packages  of  food  for  sale  to  be 
labeled  with  net  weight  and  requiring  lard,  unless  sold  in  bulk,  to  be 
put  up  in  packages  of  one,  three  or  five  pounds  net  weight,  or  some 
multiple  thereof,  and  not  fraction;  Motlow  v.  State,  125  Tenn.  569,  145 
S.  W.  183,  upholding  act  of  1909  prohibiting  manufacture  for  sale  of 
intoxicating  liquor,  except  alcohol  of  not  less  than  188  proof  for  chemi- 
cal and  other  specified  purposes;  State  v.  Co-operative  Store  Co.,  123 
Tenn.  406,  Ann.  Oas.  19120,  248,  131  S.  W.  868,  upholding  act  of  1905 
making  standard  weight  of  bushel  of  eom-meal  forty-eight  pounds,  and 
regulating  size  and  labeling  of  packages;  State  ex  reL  Davis-Smith  Co. 
V.  Clausen,  66  Wash.  188,  37  L.  R.  A.  (N.  S.)  466,  117  Pac.  1111,  2 
N.  C.  C.  A.  823,  3  N.  C.  C.  A.  622,  upholding  industrial  insurance  law 
of  1911  requiring  contributions  from  employers  to  fund  for  relief  of 
workmen  injured  in  extrahazardous  employment;  dissenting  opinion  in 
Bracey  v.  Darst,  218  Fed.  498,  majority  holding  act  of  West  Virginia 
of  1913  regulating  sale  of  stocks,  bonds,  debentures  and  seoiirities  is 
void.- 

Distinguished  in  Alabama  etc.  Transp.  Co."  v.  Doyle,  210  Fed.  181, 
Public  Acts  of  1913  regulating  sale  of  securities  and  providing  that  no 
sale  can  be  made  within  thirty  days  after  dealer  has  furnished  com- 
mission with  required  data  is  void. 

Constitutionality  of  statutes  prohibiting  sales  of  merchandise  in 
bulk.    Notes,  14  Ann.  Oaa.  437;  Ann.  Oas.  19120,  707,  708. 

211  U.  8.    496-607,  63    L.    Ed.    SOO,  29    Sup.    Ot.  176,    MnJiKR  ▼.  NBV9 
OKLBANS  ACID  ft  FEBTIUZEB  00. 

Authority  to  preserve  liens  of  pending  actions  under  section  67f  of 
Bankraptcy  Act  of  1896  extends  to  causes  of  actions  under  State  law. 

Approved  in  Globe  Bank  etc.  Co.  v.  Martin,  236  U.  S.  300,  304,  59 
L.  Ed.  589,  591,  35  Sup.  Ct.  377,  under  Bankruptcy  Act,  where  convey- 
ance is  set  aside  as  preference  with  order  to  preserve  lien  for  benefit 
of  creditors,  fund  should  be  distributed  among  all  creditors  not  credi- 
tors who  would  have  shared  in  fund  had  attachment  been  made  more 
than  four  months  before  bankruptcy;  Stellwagen  v.  Clum,  218  Fed.  736, 
134  C.  C.  A.  408,  certifying  to  Supreme  Court  question  whether  Bank- 
ruptcy Act  of  1898  suspended  Revised  Statutes  of  Ohio,  §§  6343,  6344, 
as  ameuded  in  1908;  In  re  Richl,  200  Fed.  457,  under  Maryland  la,w, 
unrecorded  chattel  mortgage  is  good  against  debts  previously  contracted 
and  right  of  chattel  mortgagee,  although  mortgage  is  unrecorded,  to 
priority  in  bankruptcy  over  such  creditors  is  not  affected  by  Bankruptcy 
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Act  of  1898  as  amended  in  1910;  In  re  Martin,  193  Fed.  850,  851,  113 
C.  C.  A.  627,  State  statute  authorizing  vacation  of  voluntary  convey- 
ance by  bankrupt  did  not  create  lien  on  property  and  existing  credi- 
tors not  suing  to  set  aside  conveyance  until  within  four  months  of 
bankruptcy  were  not  entitled  to  proceeds  of  property  sold  on  vacation 
of  conveyance,  but  proceeds  passed  to  trustee  for  distribution  according 
to  Bankruptcy  Act;  Cartwright  v.  West,  185  Ala.  47,  64  South.  294, 
trustee  in  bankruptcy  attacking  conveyance  as  voluntary  must  show 
existence  of  creditors  prior  to  conveyance  or  fraudulent  intent;  Colo- 
man  V.  Hagey,  252  Mo.  133,  158  S.  W.  838,  trustee  in  bankruptcy  in 
proceeding  to  set  aside  conveyance  in  fraud  of  creditors  must  prove 
that  claim  existed  prior  to  conveyance. 

Distinguished  in  In  re  Hurst,  194  Fed.  834,  114  C.  C.  A.  534,  trus- 
tees in  bankruptcy  succeeding  in  setting  aside  conveyance  of  real  estate 
for  benefit  of  all  creditors  could  not  thereafter  claim  dividends  paid  to 
executors  of  debtor,  whose  claim  had  been  proved,  on  ground  that  land 
had  been  conveyed  in  fraud  of  creditors. 

Bankruptcy  Act,  section  5d,  requires  keeping  of  separate  accounti  of 
partnership  property  and  of  property  belonging  to  individual  members  to 
facilitate  appropriation  of  partnership  and  indivldnal  property. 

Approved  in  Farmers'  etc.  Bank  v.  Ridge  Ave.  Bank,  240  U.  S.  509, 
60  L.  Ed.  771,  36  Sup.  Ct.  465,  under  subsection  f  of  section  5  of  Bank- 
ruptcy Act  of  1898,  where  partnership  is  insolvent  and  each  member  is 
insolvent  and  only  fund  for  distribution  is  estate  of  one  member,  credi- 
tors of  that  member  are  entitled  to  priority ;  Rub.enstein  v.  Lottow,  220 
Mass.  163,  107  N.  E.  721,  preference  by  firm  to  firm  creditor  cannot 
be  recovered  by  trustee  in  bankruptcy  of  continuing  partner. 

211  XT.  8.  607-^522,  63  li.  Ed.  305,  29  8up.  Ct.  181,  UNITED  STATES  ▼. 
BIOOS.  ^ 

Under  Act  of  1907,  Supreme  Court,  at  instance  of  government,  has 
direct  review  on  error  of  Judgment  in  criminal  case  based  on  erroneous 
construction  of  statute  upon  which  indictment  is  founded. 

Approved  in  United  States  v.  Wright,  229  U.  S.  228,  57  L.  Ed.  1163, 
33  Sup.  Ct.  630,  applying  rule  where  demurrer  to  indictment  for  in- 
troducing liquor  into  Indian  country  is  sustained  upon  erroneous  liol cl- 
ing that  Federal  statutes  prohibiting  introduction  of  liquor  into  Indian 
country  were  repealed  by  Oklahoma  Enabling  Act;  United  States  v. 
George,  228  U.  S.  22,  57  L.  Ed.  716,  33  Sup.  Ct.  412,  homestead  claimant 
making  fraudulent  affidavit  required  by  secretary,  but  not  by  section 
2291,  Revised  Statutes,  is  not  guilty  of  perjury  under  Revised  Statutes, 
§  5392;  United  States  v.  Patten,  226  U.  S.  535,  44  L.  R.  A.  (N.  S.)  325, 
57  L.  Ed.  338,  33  Sup.  Ct.  141,  holding  conspiracy  to  comer  cotton, 
nominally  subject  of  interstate  commerce,  is  within  terms  of  Sherman 
Anti-trust  Act;  Huff  v.  State,  9  Okl.  Cr.  684,  133  Pac.  269,  decision  of 
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Federal  court  that  Enabling  Act  did  not  repeal  acts  of  1892  and  1897 
prohibiting  introduction  of  liquor  into  Indian  eonntiy,  is  binding. 

Timber  and  Stone  Act  of  1878  as  amended  In  1892,  prolilbitlng  entry  by 
person  ostensibly  for  blmself,  but  In  fact  for  anotheri  does  not  probiblt 
selling  of  claim  to  another. 

Approved  in  United  States  v.  Foster,  211  Fed.  210,  making  of  false 
returns  by  postmaster  by  failing  to  report  large  sales  of  stamps  out- 
side of  district;  receipts  from  which  under  departmental  rules  would  be 
excluded  in  fixing  his  salary  is  not  punishable  under  Criminal  Code, 
§  206,  where  under  statute  such  receipts  should  not  be  excluded  in  fix- 
ing salary;  Worden  v.  United  States,  204  Fed.  4,  122  C.  C.  A.  315,  hold- 
ing Timber  and  Stone  Act  of  1878  does  not  forbid  entryman  who  has 
'acquired  holding  in  good  faith  from  alienating  his  interest  in  lands  prioi 
to  receiving  final  certificate,  where  there  was  no  prior  agreement  to  pur- 
chase for  another ;  United  States  v.  Barber  Lumber  Co.^  194  Fed.  29,  31, 
114  C.  G.  A.  44,  corporation  desiring  to  acquire  title  to  large  tract  of 
timber  land  under  Timber  and  Stone  Act  may  contract  with  another 
to  buy  lands  entered  by  him,  and  may  loan  him  money  to  acquire  title, 
and  such  corporation  is  not  chargeable  with  fraud  resorted  to  in  obtain- 
ing title;  Dwinnell  v.  United  States,  186  Fed.  759,  108  C.  C.  A.  624, 
in  prosecution  for  conspiracy  to  defraud  United  States  by  suborning 
persons  to  commit  perjury  in  making  entries  under  Timber  and  Stone 
Act  of  1878,  evidence  of  acts  subsequent  to  time  when  alleged  con- 
spiracy was  consummated  was  inadmissible;  United  States  v.  Ketten- 
bach,  175  Fed.  465,  466,  in  suit  to  cancel  patent  to  land  for  fraud  in 
that  entryman  intended  to  transfer  rights  to  others,  evidence  of  intent 
at  time  of  making  final  proof  is  irrelevant  as  entry  made  in  good  faith 
may  be  transferred  before  final  proof;  United  States  v.  Barber  Lumber 
Co.,  172  Fed.  960,  holding  applicant  for  purchase  of  timber  lands  under 
Timber  and  Stone  Act  of  1878  may,  before  final  proof,  contract  to  sell 
title  thereafter  to  be  acquired,  and  intending  purchaser  may  advance 
money  to  make  final  proof;  dissenting  opinion  in  Chaplin  v.  United 
States,  193  Fed.  885,  114  C.  C.  A.  93,  majority  holding  indictment 
charging  conspiracy  to  make  and  cause  to  be  made  fraudulent  entries 
of  tracts  of  desert  land  and  charging  overt  acts  in  furtherance  thereof 
is  sufiicient. 

Distinguished  in  Chaplin  v.  United  States,  193  Fed.  882,  114  C.  C.  A. 
93,  indictment  charging  conspiracy  to  make  and  cause  to  be  made  fraudu- 
lent entries  of  tracts  of  desert  land  and  charging  overt  acts  in  further- 
ance thereof  is  not  defective  for  failure  to  allege  that  defendants  caused 
defective  entries  to  be  made;  dissenting  opinion  in  Dwinnell  v.  United 
States,  186  Fed.  761,  762,  763,  108  C.  C.  A.  624,  majority  holding  in 
prosecution  for  conspiracy  to  commit  crime  of  subornation  of  perjuiy 
by  procuring  persons  to  make  false  affidavits  in  making  entries  under 
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Timber  and  Stone  Act  of  1878,  evidence  of  acts  subsequent  to  time  of 
consummation  of  conspiracy  was  inadmissible. 

Indictment  for  conoplracy  to  defraud  United  States  of  public  lands 
wlU  not  lie  under  Revised  Statutes,  section  5440,  where  only  acts  charged 
were  permissible  under  land  laws. 

Approved  in  Fain  v.  United  States,  209  Fed.  531,  126  C.  C.  A.  347, 
evidence  of  purchasing  relinquishment  of  homesteader's  rights  and  with- 
holding same  from  filing  and  prosecution  with  probable  cause  of  con- 
tests was  inadmissible  to  prove  charge  of  conspiracy  to  defraud  govern- 
ment by  inducing  false  homestead  entries;  Patterson  v.  United  States, 
181  Fed.  973,  104  C.  C.  A.  434,  false  swearing  by  applicant  for  patent 
that  he  is  "sole"  inventor  is  not  perjury  within  Revised  Statutes,  §  5392, 
where  oath  was  required  by  Department  rule,  not  by  law. 

Miscellaneous.  Cited  in  United  States  v.  Suilenberger,  211  U.  S.  624, 
525,  53  L.  Ed.  Sll,  29  Sup.  Ct.  186,  and  United  States  v.  Freeman,  211 
U.  S.  525,  63  L.  Ed.  312,  29  Sup.  Ct.  185,  both  upholding  quashal  of 
indictment  on  authority  of  principal  case. 

211  V.  S.  522-^26,  53  Xi.  Ed.  311,  29  Sup.  Ot.  186,  UNITED  STATES  T. 
SUIiLENBEBaEB. 

Not  cited. 

211  U.  a  525-^26^  63  L.  Ed.  311,  29  Sup.  Ot  186^  XTNITED  STATES  T. 
FBEESCAK. 

Not  cited. 

211  U.  S.  526-629,  53  I*.  Ed.  312,  29  Sup.  Ot.  172,  BUSH  T.  JOHN  DUN- 
CAN  LAND  ft  MIN.  00. 

Not  cited. 

211  U,  S.  52^-689,  53    la.  Ed.    813,  29    Sup.  Ot.  171,    BEID  ▼.  XTNITED 
STATES. 

United  States  cannot  be  soed  without  Its  consent. 
Approved  in  Reid  Wrecking  Co.  v.  United  States,  202  Fed.  316,  quash- 
ing monitions  in  two  admiralty  cases  against  United  States. 

211  U.  S.  639-552,  53  Ii.  Ed.  315,  29  Sup.  Ot.  206,  McLEAN  v.  ABKANSAS. 
Bight  of  freedom  of  contract  is  not  unlimited,  but  Is  subject  to  exer- 
cise of  poUce  power  by  State. 

Approved  in  Rail  &  River  Coal  Co.  v.  Yaple,  236  U.  S.  349,  69  L.  Ed. 
615,  35  Sup.  Ct.  359,  upholding  Ohio  law  of  1914  requiring  coal  to 
be  measured  before  screening,  for  purpose  of  payment  of  miners' 
wages;  Erie  R.  R.  Co.  v.  Williams,  233  U.  S.  703,  61  L.  B.  A.  (N.  8.) 
1097,  68  L.  Ed.  1162,  34  Sup.  Ct.  761,  upholding  labor  law  of  New  York 
of  1907  requiring  semi-monthly  payments  of  wages  in  cash  to  em* 
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ployees  in  specified  occupations  including  railroads;  American  Linseed 
Oil  Co.  V.  Crumbine,  207  Fed.  337,  125  G.  C.  A.  82,  upholding  laws  of 
Kansas  of  1911  to  prevent  adulteration  of  turpentine,  Unseed  oil,  or 
flaxseed  oil,  and  requiring  such  products  offered  for  sale  to  be  labeled; 
District  of  Columbia  v.  Kraft,  35  App.  D.  C.  266,  80  L.  B.  A.  (N.  S.) 
957,  upholding  Rev.  Stats.,  §§  1176,  1177,  making  it  criminal  offense  to 
engage  in  business  of  conducting  gift  enterprise  in  District  of  Colum- 
bia; Regan  v.  Tremont  Lumber  Co.,  134  La.  201,  63  South.  875,  uphold- 
ing Act  No.  228  of  1908,  requiring  tickets  or  checks  issued  to  laborers 
in  payment  of  wages  to  be  redeemed  in  current  money;  Lawson  v, 
Halifax-Tonopah  Min.  Co.,  36  Nev.  603,  605,  135  Pac.  615,  616,  uphold- 
ing section  5652,  Revised  Laws  of  1912,  providing  that  contracts  of 
indemnity  or  acceptance  of  benefits  shall  not  be  defense  in  action  for 
injuries  to,  or  death  of^  employee;  dissenting  opinion  in  Coppage  v. 
Kansas,  236  U.  S.  29,  L.  B.  A.  1915C,  960,  69  L.  Ed.  452,  35  Sup.  Ct. 
240,  majority  holding  Kansas  statute  making  it  misdemeanor  for  em- 
ployer to  require  employee  not  to  become  or  remain  member  of  labor 
union  during  employment  is  void. 

Legislature  is  primarily  judge  of  necessity  of  enactments  witliin  police 
power,  and  courts  cannot  interfere  xaltn  act  is  unmistakably  in  excess  of 
legislative  power. 

Approved  in  Price  v.  Illinois,  238  U.  S.  452,  59  L.  Ed.  1405,  35  Sup. 
Ct.  892,  upholding  Illinois  statute  of  1907  prohibiting  sale  of  food  pre- 
servatives containing  boric  acid;  Booth  v.  Indiana,  237  U.  S.  396,  397, 
59  L.  Ed.  1016,  1017,  35  Sup.  Ct.  617,  upholding  Indiana  statute  of 
1907  requiring  owners  of  coal  mines  to  erect  washhouses  at  request  of 
twenty  or  more  employees;  Missouri  Pacific  Ry.  Co.  v.  Omaha,  235 
U.  S.  128,  59  L.  Ed.  160,  35  Sup.  Ct.  82,  upholding  ordinance  of  Omaha 
of  1910  requiring  railroad  to  construct  viaduct  over  railroad  at  speci- 
fied street;  Atlantic  Coast  line  R.  R.  Co.  v.  Georgia,  234  U.  S.  289, 
58  L.  Ed.  1817,  34  Sup.  Ct.  829,  upholding  statute  of  Georgia  of  1908 
requiring  railroads  to  use  locomotive  headlights  of  specified  form  and 
power;  Erie  R.  R.  Co.  v.  Williams,  233  U.  S.  704,  68  L.  Ed.  1162, 
34  Sup.  Ct.  761,  upholding  New  York  labor  law  of  1907;  State  v.  Bar- 
rett, 172  Ind.  179,  87  N.  E.  10,  and  Barrett  v.  Indiana,  229  U.  S.  29, 
57  L.  Ed.  1052,  33  Sup.  Ct.  692,  both  upholding  Indiana  statute  of 
1907  requiring  entries  of  coal  mines  to  be  of  specified  width  and  ex- 
empting from  its  operation  block  coal  mines;  Chicago  etc.  R.  R.  Co. 
V.  McGuire,  219  U.  S.  569,  56  L.  Ed.  S89,  31  Sup.  Ct.  259,  upholding 
Iowa  statute  of  1898  providing  that  no  contract,  between  employer  and 
employee,  entered  into  prior  to  injury,  nor  acceptance  of  benefits  after 
injury  shall  constitute  defense  to  action  for  injuries  or  wrongful  death 
of  employee;  Newman  v.  United  States,  41  App.  D.  C.  50,  upholding 
act  of  Congress  of  1913  permitting  resident  individuals  and  foreign 
corporations  to  be  licensed  as  pawnbrokers,  but  excluding  nonresident 
individuals;  McNamara  v.  Washington  Terminal  Co.,  35  App.  D.  C. 
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241,  upholding  Employers'  Liability  Act  of  1906  as  applied  to  Dis* 
triet  of  Columbia;  State  v.  Reaser,  93  Kan.  630,  145  Pac.  839,  uphold- 
ing Kansas  laws  of  1911  requiring  mine  owners  to  erect  washhouses 
for  employees;  Chesapeake  etc.  Telephone  Co.  v.  Gk>ldsborough,  125 
Md.  674,  Ann.  Gas.  1917A,  1,  94  Atl.  325,  upholding  laws  of  1914  dele- 
gating to  State  board  of  forestry  power  to  fix  charges  for  inspection 
of  roadside  trees  to  determine  time  for  cutting  and  trimming;  State 
V.  Guny,  121  Md.  546,  Ann.  Oaa.  1915B,  957,  47  L.  R.  A.  (N.  8.)  1087, 
88  Atl.  551,  Baltimore  ordinance  prohibiting  white  or  colored  person 
from  living  in  building  in  block  occupied  by  other  race  is  void;  Penn- 
sylvania B.  Co.  V.  Ewing,  241  Pa.  589,  Ann.  Oaa.  1916B,  157,  49 
L.  R.  A.  (N.  S.)  977,  88  Atl.  778,  act  of  1911,  known  as  "Full  Crew 
Act"  is  clearly  within  police  jwwer. 

Distinguished  in  Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  176, 
acts  of  Michigan  of  1913  regulating  sale  of  securities  is  void  as  inters 
ference  vith  interstate  commerce;  Barfield  v.  Stevens  Mercantile  Co., 
85  S.  C.  189,  67  S.  £.  159,  holding  act  of  1906  requiring  cotton  in 
Bethune  to  be  weighed  by  public  weigher  void  as  special  legislation. 

Statute  of  Arkansas  of  1906  reqaizing  coal  to  be  measured  before 
•creoning  for  payment  of  miners'  wages  is  valid  exercise  of  police  power. 

Approved  in  Tanner  v.  Little,  240  U.  S.  385,  60  L.  Ed.  702,  36  Sup. 
Ct.  384,  upholding  statute  of  Washington  of  1907  imposing  license  tax 
on  privilege  of  using  profit-sharing  coupons  and  trading-stamps; 
Schipidinger  v.  Chicago,  226  U.  S.  587,  588,  Ann.  Das.  1914B,  284,  67 
L.  Ed.  368,  33  Sup.  Ct.  182,  upholding  ordinance  of  Chicago  of  1908, 
enacted  under  legislative  authority,  fixing  standard  sizes  of  loaves  of 
bread  and  prohibiting  sale  of  other  sizes ;  Wiseman  v.  Tanner,  221  Fed. 
703,  upholding  Washington  statute  of  1914  making  it  unlawful  for  em- 
ployment agent  to  receive  fee  for  furnishing  employment  or  informa- 
tion leading  thereto;  Rail  etc.  Coal  Co.  v.  Yaple,  214  Fed.  280,  uphold- 
ing Ohio  statute  of  1914  regulating  weighing  of  coal  at  mines  before 
screening  for  purpose  of  determining  miners*  wages;  City  of  Cai*ters- 
ville  V.  McGinnis,  142  Ga.  79,  Ann.  Gas.  1915D,  1067,  82  S.  E.  490, 
upholding  ordinance  requiring  bulky  commodities,  as  cotton  and  coal, 
sold  in  city  to  be  weighed  on  city  scales;  Olson  v.  Idora  Hill  Mining 
Co.,  28  Idaho,  513,  155  Pac.  294,  upholding  laws  of  1911  providing 
protection  for  employees  discharged  without  receiving  compensation; 
State  v.  Hutchinson  Ice  Cream  Co.,  168  Iowa,  11, 147  N.  W.  199,  uphold- 
ing Act  No.  34,  General  Assembly,  establishing  standard  for  ice-cream; 
State  V.  Armour  &  Co.,  27  N.  D.  189, 197, 145  N.  W.  1037,  1040,  uphold- 
ing statute  of  1907  regulating  labeling  of  packages  of  food  for  sale, 
and  regulating  size  of  pails  of  lard. 

Distinguished  in  Puget  Sound  Warehouse  Co.  v.  Northern  Pac.  Ry. 
Co.,  58  Wash.  326,  108  Pac.  956,  law  of  1909  for  inspection  of  grain 
is  void  as  applied  to  inspection  of  grain  shipped  by  owner  to  himself 
and  not  for  storage  in  warehouse;  dissenting  opinion  in  Wiseman  v. 
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Tanner,  221  Fed.  711,  712,  majority  upholding  Washington  statute 
of  1914  making  it  unlawful  for  employment  agent  to  receive  fee  for 
furnishing  employment  or  information  leading  thereto. 

Validity  of    legislation  for  prevention  of  fraud  in  weights  and 
measures.    Note,  Ann.  Cas.  19120,  259. 

Olassiflcatlon  of  Arkaasac  statute  regulating  welfl^iing  of  ooal,  making 
it  i^pUcable  only  to  mines  employing  more  tlian  ten  men  is  not  unreasonaUe. 
Approved  in  Miller  v.  Strahl,  239  U.  S.  434,  60  L.  Ed.  S68»  36  Sup. 
Ct.  160,  upholding  Nebraska  statute  requiring  hotels  having  more  than 
fifty  rooms  to  keep  night  watchmen  to  guard  against  fire  and  to  awaken 
guests  in  case  of  fire;  Jeffrey  Mfg.  Co.  v.  Blagg,  236  U.  S.  677,  59  L.  Ed. 
369,  36  Sup.  Ct.  167,  7  N.  C.  C.  A.  574,  upholding  Ohio  Workmen's 
Compensation  Act  providing  insurance  fund  for  injured  employees  and 
depriving  employers  of  more  than  five  men,  not  taking  advantage  of  its 
provisions,  of  defenses  of  contributory  negligence,  assumption  of  risk 
and  negligence  of  fellow-servant;  Citizens'  Telephone  Co.  v.  Fuller, 
229  U.  S.  330,  57  L.  Ed.  1213,  33  Sup.  Ct.  833,  upholding  Michigan 
statute  of  1909  taxing  telegraph  and  telephone  companies  and  exempt- 
ing from  its  operation  corporations  having  gross  rece^ts  of  less  than 
five  hundred  dollars;  Quong  Wing  v.  Kirkendall,  229  U.  S.  62,  56 
L.  Ed.  351,  32  Sup.  Ct.  192,  Montana  statute  imposing  license  fee  on 
hand  laundries  is  not  void  because  it  exempts  from  its  operation  hand 
laundries  not  employing  more  than  two  women  and  steam  laundries; 
Engel  V.  0  'Malley,  219  U.  S.  138,  55  L.  Ed.  137.  31  Sup.  Ct.  190,  uphold- 
ing New  York  banking  act  of  1910  requiring  license  and  bond  before 
receiving  deposits  and  exempting  from  its  operation  national  banks 
and  others;  Williams  v.  Arkansas,  217  U.  S.  87,  18  Ann.  Gas.  865,  54 
L.  Ed.  676,  30  Sup.  Ct.  493,  upholding  Arkansas  statute  of  1907  pro- 
hibiting soliciting  on  trains  for  specified  occupations;  Nolen  v.  Riech- 
man,  225  Fed.  821,  upholding  Tennessee  Act  of  1915  requiring  license 
and  bond  for  operation  of  jitneys;  Rail  etc.  Coal  Co.  v.  Yaple,  214 
Fed.  280,  283,  upholding  Ohio  statute  of  1914  regulating  weighing  of 
coal  at  mines;  St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  347,  statute  of 
Missouri  regulating  passenger  fares  and  freight  rates  is  not  void  be- 
cause not  applying  to  two  or  more  roads  within  State,  but  is  void 
as  establishing  confiscatory  rates;  Arkansas  Stave  Co.  v.  State,  94 
Ark.  36,  140  Am.  St.  Rep.  103,  27  L.  R.  A.  (N.  S.)  255,  125  S,  W.  1005, 
upholding  statute  of  1909  requiring  corporations  doing  business  within 
State  to  pay  employees  semi-monthly;  Consumers'  League  v.  Colorado 
etc.  Ry.  Co.,  63  Colo.  65,  Ann.  Gas.  1914A,  1158, 125  Pac.  581,  upholding 
act  of  1907  regulating  common  carriers  and  exempting  mountain  rail- 
roads from  its  provisions;  Butler  v.  Perry,  67  Fla.  412,  66  South.  153, 
upholding  laws  of  1913  requiring  work  on  public  roads  by  every  able- 
bodied  male  person  over  twenty-one  years  or  payroent  of  specified  sum 
in  lieu  thereof ^  and  exempting  certain  classes  of  persons;  Vandalia  R.  Co. 
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y.  StillweU,  181  Ind.  279,  Aim.  Oaa.  1916D,  258,  104  N.  E.  293,  5  N.  C. 
C.  A.  492,  upholding  Employers'  Liability  Act  of  1911  applying  only  to 
employers  of  more  than  five  persons ;  Ayers  v.  State,  178  Ind.  458,  Ann. 
Oaa.  19160,  649,  99  N.  E.  732,  upholding  statute  of  1908  prohibiting  dis- 
tribution from  house  to  house  of  samples  of  medicinal  preparations,  or 
giving  such  sample  to  child  under  sixteen  years  of  age;  Board  of  Conmira. 
of  Johnson  County  v.  Johnson,  173  Ind.  87,  89  N.  E.  694,  upholding 
tax  law  of  1903  making  distinction  between  incorporated  and  unineoiv 
porated  banks;  Chicago  etc.  By.  Co.  y.  Railroad  Commission,  173  Ind. 
482,  90  N.  E.  1013,  upholding  acts  of  1906  and  1907  relating  to  dis- 
tribution of  freight  and  freight-oars  on  lines  of  carriers  whose  re- 
ceipts from  freight  amount  to  third  or  more  of  gross  receipts;  State 
V.  Missouri  Pac.  R.  Co.,  242  Mo.  366,  147  S.  W.  126,  upholding  laws 
of  1911  requiring  corporations  within  State  to  pay  wages  of  employees 
semi-monthly;  State  y.  Davis,  167  N.  C.  661,  662,  S9  L.  E.  A.  (N.  8.) 
136,  73  S.  E.  132,  upholding  section  3712a,  Revisal  1908,  making  it 
misdemeanor  to  lend  money  on  furniture  at  greater  rate  than  six  per 
cent;  Patterson  v.  State,  7  Okl.  Cr.  608,  124  Pac.  947,  upholding  Okla- 
homa mining  laws  of  1908  classifying  mines  and  imposing  penalties 
upon  mine  owners  or  operators  of  mines  employing  more  than  ten  men; 
dissenting  opinion  in  People  v.  Crane,  214  N.  Y.  195,  Ann.  Oa&  1915B, 
1254,  108  N.  E.  441,  majority  upholding  New  York  labor  law  of  1909 
requiring  employment  of  United  States  citizens  only  in  construction 
of  public  work  by  State,  municipality  or  public  contractor. 

Distinguished  in  Truax  v.  Raich,  239  U.  S.  43,  60  L.  Ed.  186,  36 
Sup.  Ct.  11,  statute  of  Arizona  requiring  employers  of  more  than 
five  workers  to  employ  only  specified  percentage  of  aliens  denies  aliens 
equal  protection  of  law. 

Validity  of  laws  prohibiting  dischaige  of  union  employees.  Note, 
IS  Ann.  Gm.  773. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
Workmen's  Compensation  Acts  based  upon  State  insurance  funds, 
and  Compensation  Acts  modeled  after  the  British  act  of  1906. 
Note,  10  N.  0.  0.  A.  44. 

211  n.  8.  662-^62,  53  I..  Ed.  821,  29  8np.  Ot.  202,  HABDAWAT  y.  NA- 
TIONAL  SUBBTT  OO.  ' 

Person  furnishing  money  to  complete  work  under  goyermnent  contract 
is  not  subcontractor  within  meaning  of  act  of  18949  and  is  not  entitled  to 
recover  deficit  ftom  surety. 

Approved  in  People's  Nat.  Bank  v.  Corse,  133  Tenn.  723,  182  S.  W. 
918,  bank  furnishing  money  to  Federal  contractor  to  pay  for  labor 
or  materials  is  not  within  protection  of  bond. 

Nature  of  labor  or  materials  which  will  support  action  upon  con- 
tractor's bond..    Note,  43  L.  B.  A*  (N.  S.)  171. 
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Bight  of  surety  on  contractor's  bond  to  be  subrogated  to  contractor's 
claim  for  balances  due  from  goremment  is  superior  to  that  of  person  ad- 
vancing money  to  contractor  and  recelTlng  assignment  of  claim. 

Approved  in  Title  Guaranty  etc.  Co.  v.  Dutcher,  203  Fed.  169,  right 
of  surety  on  bond  of  contractor  for  public  work  is  superior  to  that  of 
contractor's  assignees  to  bonds  and  funds  held  by  city  on  account  of 
contractor;  Fidelity  etc.  Co.  v.  City  of  Stafford,  93  Kan.  546,  144  Pac. 
854,  right  of  surety  to  money  due  from  city  to  contractor  is  superior 
to  that  of  bank  lending  money  to  pay  for  labor  and  material. 

Right  of  one  furnishing  labor  or  material  to  sue  on  bond  given 
by  contractor  to  property  owner.    Note,  Ann.  Gas.  1916A,  761. 

Right  of  citizen  to  enforce  public  contract.    Note,  49  L.  B.  A» 
(N.  8.)  1190,  1194. 

811  v.  S.  562-674,  53  Ii.  Ed.  327,  29  8np.  Ct  164^  MUBPHY  ▼.  JOHN  HOF- 
MAN  00. 

Bankruptcy  court,  having  possession  of  property,  has  ancillary  Juris- 
diction to  determine  adverse  claims  of  title^  and  its  Jurisdiction  cannot  be 
disturbed  by  process  of  other  courts. 

Approved^  in  Hebert  v.  Crawford,  228  U.  S.  208,  57  L.  Ed.  808,  33 
Sup.  Ct.  484,  bankruptcy  court  in  possession  of  crop  of  rice  has  juris- 
diction to  administer  it  as  assets  of  partnership  estate  and  determine 
all  claims  thereto;  Coder  v.  Arts,  213  U.  S.  232,  16  Ann.  Oaa.  1008, 
53  L.  Ed.  776,  29  Sup.  Ct.  436,  bankruptcy  court  has  jurisdiction  over 
controversy  concerning  property  in  its  possession,  and  Circuit  Court  of 
Appeals  and  Supreme  Court  have  jurisdiction  of  appeal  in  proceeding 
to  enforce  creditor's  claim  to  priority  of  mortgage  lien;  Orinoco  Iron 
Co.  V.  Metzel,  230  Fed.  44, 144  C.  C.  A.  338,  debt  due  bankrupt's  estate 
is  constructively  in  possession  of  trustee  giving  bankrupt^gr  court  juris* 
diction  to  determine  claims  thereto;  The  Casco,  230  Fed.  931,  denying* 
motion  of  libelant  for  order  to  compel  receiver  to  surrender  vessela 
in  his  possession  to  admiralty  court  to  enforce  maritime  liens  arising* 
before  bankruptcy;  Nisbet  v.  Federal  Title  etc.  Co.,  229  Fed.  647,  144 
C.  C.  A.  54,  where  plant  property  in  possession  of  bankrupt  corpora- 
tion is  attached  as  its  property,  and  bankruptcy  court  takes  possession 
of  such  property  and  third  person  intervenes  claiming  property,  court 
has  jurisdiction  to  determine  ownership  and  to  dispose  of  property; 
In  re  Wegman  Piano  Co.,  228  Fed.  62,  63,  64,  referring  to  special 
master  questions  of  fact  relating  to  question  of  whether  money,  notes 
and  books  of  account  of  bankrupt  are  in  possession  of  bankruptcy 
court  so  as  to  give  it  jurisdiction  to  determine  claims  thereto;  In  re 
Pilcher  &  Son,  228  Fed.  142,  vacating  order  of  referee  taking  stock  of 
merchandise  from  possession  of  sheriff  levying  execution  to  enforce 
judgment  liens  obtained  in  State  court  and  recorded  more  than  four 
months  before  bankruptcy;  In  re  Traunstein,  225  Fed.  318,  bankruptcy 
court  has  jurisdiction  to  determine  ownership  of  beer  pump  sold  to 
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bankrupt  on  eonditional  sale  contraet,  where  bankrupt's  lessor  taking 
possession  and  claiming  it  as  trade  fixture  surrenders  possession  of 
pump  to  trustee  in  bankruptcy;  Odell  v.  H.  Batterman  Co.,  223  Fed. 
297,  138  C.  C.  A.  534,  where  Federal  District  Court  has  possession 
^of  bankrupt's  property  through  receivers,  it  has  jurisdiction  to  deter- 
mine whether  it  will  decide  adverse  claim  or  allow  independent  action 
in  State  court;  Gibbons  v.  Goldsmith,  222  Fed.  830,  138  C.  C.  A.  252, 
bankruptcy  court  has  jurisdiction  to  determine  disposition  of  proceeds 
of  sale  of  community  property  in  its  possession;  Blair  v.  Brailey,  221 
Fed.  4,  136  C.  C.  A.  524,  receivers  appointed  more  than  six  months 
prior  to  bankruptcy  pif^ceedings  against  corporation  in  another  dis- 
trict may  refuse  to  surrender  property  to  trustee  in  bankruptcy  and 
apply  it  to  payment  of  claims  of  creditors;  Wright  v.  Harris,  221  Fed. 
746,  where  property  is  surrendered  by  receiver  of  State  court,  under 
order  of  that  court^  to  trustee  in  bankruptcy,  court  has  jurisdiction  to 
determine  adverse  claims  to  property;  In  re  Palmer,  218  Fed.  77, 
chattel  mortgage  valid  under  New  York  law  as  against  bankrupt  is 
void  as  against  creditors  antedating  filing,  and  therefore  is  void  as 
against  trustee  in  bankruptcy;  Galbraith  v.  Robson-Hilliard  Ghrocery 
Co.,  216  Fed.  844,  846,  133  C.  C.  A.  46,  trustee  in  bankruptcy  having 
possession  of  bankrupt's  real  property  in  another  State,  Federal  Dis- 
trict Court  has  jurisdiction  to  determine  validity  of  mortgage;  Shea 
V.  Lewis,  206  Fed.  880,  124  C.  C.  A.  537,  bankruptcy  court,  not  having 
possession  of  property,  had  no  jurisdiction  to  determine  in  summary 
proceeding  adverse  claim  of  bankrupt's  wife  to  property  purchased  with 
proceeds  of  homestead;  Le  Master  v.  Spencer,  203  Fed.  216, 121  C.  C.  A. 
416,  marshal  appointed  to  take  charge  of  property  of  bankrupt  has 
right  to  seize  and  hold  property  in  possession  of  third  person  claiming 
ownership,  and  District  Court  has  jurisdiction  to  determine  title  there- 
to; In  re  Lipman,  201  Fed.  172,  where  possession  of  property  alleged 
to  have  been  conveyed  by  bankrupt  in  fraud  of  creditors  is  obtained 
by  ancillary  receiver,  court  has  jurisdiction  to  determine  claims  of  all 
parties  interested  in  property;  Bear  Gulch  Placer  Min.  Co.  v.  Walsh, 
198  Fed.  352,  where  bankrupt  mining  company,  under  statute  of 
Montana  authorizing  condemnation  of  land  for  mining  purposes,  builds 
electric  plant  upon  land  of  another  and  plant  is  in  possession  of  trustee 
in  bankruptcy,  court  has  jurisdiction  to  determine  adverse  claim  to 
plant,  land  and  ditch,  but  not  claims  to  water  rights;  Mitchell  Store- 
huilding  Co.  v.  Carroll,  193  Fed.  620,  113  C.  C.  A.  484,  enjoining 
lessor  of  bankrupt  lessee,  intervening  in  bankruptcy  proceeding  to  Im- 
pound assets,  from  prosecuting  suits  on  lease  in  State  court  pending 
settlement  of  bankrupt's  estate;  In  re  Alexander,  193  Fed.  752,  753, 
receiver  in  bankruptcy,  before  appointment  of  trustee,  may  maintain 
suit  to  set  aside  sale  of  assets  by  bankrupt  to  his  attorney  and  by  him 
to  third  person;  In  re  Rathman,  183  Fed.  921,  922,  926,  106  C.  C,  A. 
253,  holding  bankruptcy  court  cannot  by  taking  property  from  pos- 
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session  of  receiver  appointed  by  another  court  in  suit  to  enforce  lien 
antedating  filing  of  petition  in  bankruptcy,  obtain  jurisdiction  to  de- 
termine sununarily  validity  of  such  lien;  In  re  MacDougally  176  Fed. 
406,  406,  where  adverse  claimants  come  into  bankruptcy  court  to  en- 
force right  to  reimbursement  for  interest  in  life  policy  assigned  to 
bankrupt  against  proceeds  of  bankrupt's  form,  court  has  jurisdiction 
to  xletermine  claim;  Berman  y.  Smith,  171  Fed.  741,  enjoining  prose- 
cution of  action  for  damages  for  taking  of  property  from  bankrupt 
by  trustee  in  bankruptcy  in  official  capacity,  but  refusing  to  enjoin 
action  for  damages  for  abuse  of  authority;  In  re  Rose  Shoe  Mfg.  Co., 
168  Fed.  41,  93  C.  C.  A.  461,  bankruptcy  diaurt  has  jurisdiction  to 
determine  rights  to  proceeds  of  stock  of  shoes  taken  from  possession 
of  receiver  by  bank,  claiming  title  under  assigned  accounts,  and  sold; 
Tube  City  Min.  etc.  Co.  v.  Otterson,  16  Anz.  316,  146  Pac  207,  suit 
begun  in  State  court  before  bankruptcy  to  foreclose  lien  against  specific 
property  gives  State  oourt  control  of  property  and  it  may  proceed 
to  decree  without  interference  from  bankruptcy  oourt;  Luxury  Fruit 
Co.  V.  Harris,  142  Ga.  871,  83  S.  £.  1096,  where  State  Superior  Court 
requires  its  receiver  to  surrender  possession  of  property  to  bankruptcy 
court  receiver,  upon  reversal  of  judgment  of  State  court,  it  is  not  error 
to  authorize  receiver  to  apply  to  bankruptcy  court  for  restoration 
of  property;  Smith  v.  Berman,  8  Oa.  App.  272,  68  S.  £.  1019,  holding 
bankruptcy  court  having  possession  of  property  has  Jurisdiction  to  de- 
termine questions  relating  to  right  of  possession  and  title  to  property 
and  denying  recovery  of  damages  for  alleged  trespass  by  trustee  in 
bankruptcy;  Loeb  v.  Fischer,  137  La.  136,  68  South.  384,  where  bank- 
rupt surrenders  property  standing  in  name  of  another  to  trustee  and 
such  person  renounces  claim  to  property,  bankruptcy  court  has  juris- 
diction to  determine  adverse  claim  of  debtor  of  such  other  person. 

Distinguished  in  United  States  v.  Illinois  Surety  Co.,  226  Fed.  669, 
660,  141  C.  C.  A.  409,  holding  claimants  supplying  labor  or  material  to 
assignee  of  contractor  for  public  work  are  protected  by  bond. 

211  U.  a  676-581,  53  li.  Ed.  332,  29  8up.  Ct.  159,  PAGE  ▼.  BOQEBS. 

Bnpreme  Oourt  will  accept  findings  of  fact  concurred  In  by  two  oonrta 
in  equity  suit,  unless  clear  error  is  diowB. 

Approved  in  In  re  Dorr,  196  Fed.  294, 116  C.  C.  A.  112,  aflSrming  judg- 
ment based  on  finding  of  referee  that  large  payment  to  creditor  short 
time  before  bankruptcy  with  knowledge  of  insolvency  was  made  with 
intent  to  give  preference  and  accepted  with  reasonable  cause  to  believe 
preference  was  intended;  Canner  v.  Webster  Tapper,  168  Fed.  521,  93 
C.  C.  A.  641,  findings  of  fact  of  referee  in  bankruptcy  confirmed  by 
District  Court  are  binding  in  absence  of  clear  error. 

Deed  deposited  in  escrow  and  not  recorded  as  law  of  Tennessee  re- 
quired, and  delivered  within  four  months  of  baokraptcy  Is  preferential 
payment. 
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Approved  in  Carey  v.  Donohue,  209  Fed.  330,  336,  126  C.  C.  A,  254, 
nndeor  Ohio  Revised  Statutes,  requiring  transfer  of  real  property  to  be 
recorded,  transfer  of  property  of  bankrupt  more  than  four  months  be< 
fore  bankruptcy,  but  recorded  within  that  time  may  be  vacated  at  suit 
of  trustee  in  bankruptcy. 

Voidability  of  transfer  within,  pursuant  to  ezeoutoiy  agreement 
antedating  four  months'  period.    Note,  40  L.  B.  A.  (N.  8.)  640. 

O!reditor  Buxrendarlng  preference  is  entitled  to  prove  claim  and  receive 
dividend  upon  equality  with  other  creditors. 

Approved  in  In  re  Louis  J.  Beigdoll  Motor  Co.,  233  Fed.  411,  147 
C.  C.  A.  346,  preferred  creditor  may  prove  claim  as  general  creditor 
after  voidable  preference  is  set  aside;  In  re  Steams  Salt  &  Lumber  Co., 
225  Fed.  4,  5,  6,  where  unsecured  creditor  sues  to  set  aside  preference 
and  large  sum  is  made  available  for  payment  of  general  creditors,  ex- 
penses of  suit  and  attorney's  fees  may  be  paid  out  of  such  general  fund, 
although  preferred  creditor  owned  large  majority  of  unsecured  claims; 
Wells  V.  Lincoln,  214  Fed.  230,  130  C.  C.  A.  641,  fact  that  creditor  re- 
ceived conveyance  made  by  bankrupt  with  intent  to  defraud  other  credi- 
tors does  not  authmze  court  to  x)ostpone  payment  of  his  claim  until 
other  creditors  have  been  paid;  Union  Cent.  life  Ins.  Co.  v.  Drake, 
214  Fed.  550,  131  C.  C.  A.  82,  creditor  in  good  faith  receiving  voidable 
preference  and  retaining  it  until  deprived  of  it  by  judgment  of  court 
has  right  to  prove  claim  as  general  creditor  and  receive  same  divi- 
dends as  other  creditors;  In 're  Hamilton  Automobile  Co.,  209  Fed. 
598,  126  C.  C.  A.  418,  where  claim  against  bankrupt's  estate  is  dis- 
allowed because  of  preference  afterward  surrendered,  amendment  in- 
creasing amount  of  claim  and  refiling  of  same  is  not  barred  by  one  year 
limitation;  First  Nat.  Bank  of  Atlanta,  Texas,  v.  Cameron,  209  Fed. 
611,  126  C.  C.  A.  433,  agreement  between  trustee  in  bankruptcy  and 
secured  creditor  as  to  value  of  security  made  pending  suit  in  State  court 
to  which  both  were  parties  and  involving  such  question  is  liquidation 
by  litigation  within  meaning  of  Bankruptcy  Act  of  1898,  entitling  credi- 
tor to  prove  claim  within  sixty  days,  although  year  for  proving  claims 
has  elapsed;  In  re  Cahill,  208  Fed.  194,  allowing  filing  of  unsecured 
claim  of  bank,  though  more  than  year  has  passed,  where  deeds  executed 
to  bank  as  security  were  declared  preferences  and  unsecured  claims  are 
filed  within  sixty  days  thereafter;  In  re  Venstrom,  205  Fed.  327,  where 
replevin  bond  is  given  in  State  court  to  recover  possession  of  goods  sold 
to  bankrupt,  claim  filed  within  sixty  days  after  judgment  is  properly 
allowed,  though  not  filed  within  year  of  adjudication  of  bankruptcy; 
In  re  Salvator  Brewing  Co.,  188  Fed.  524,  creditor  holding  security  and 
defeated  in  litigation  may  prove  claim  as  general  creditor,  although 
claim  is  not  filed  within  year;  In  re  John  A.  Baker  Notion  Co.,  180  Fed. 
924,  preferred  creditor,  after  bankruptcy  court  has  declared  payment 
XIX— 87 
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to  him  void  as  preferential^  may  file  claim  in  such  conrt  for  amount 
thereof;  In  re  Clark,  176  Fed.  960,  961,  where  mortgage  is  set  aside 
in  snit  by  trustee  brought  more  than  year  after  bankruptcy,  mortgagee 
may  file  claim  against  bankrupt's  estate  within  sixty  days  after  right 
to  enter  judgment  vacating  mortgage  is  perfected;  In  re  Otto  F.  Lange 
Co.,  170  Fed.  116, 117,  holding  claim  of  bank  to  amount  recovered  from 
it  as  voidable  preference  should  be  allowed  against  bankrupt's  estate. 
'  Distinguished  in  Alvord  v.  Ryan,  212  Fed.  87, 128  C.  C.  A.  539,  money 
held  by  certain  person  to  eredit  of  bankrupt  and  debt  of  bankrupt  to 
such  person  is  not  mutual  credit  within  terms  of  Bankruptcy  Act  of 
1898 ;  In  re  Wright-Dana  Hardware  Co.,  212  Fed.  402,  403,  129  C.  C.  A. 
73,  bankruptcy  conrt  may  allow  preferred  creditor  to  prove  claim  and 
deduct  amount  proved  from  preference;  Maxwell  v.  McDaniels,  195  Fed. 
428,  115  C.  C.  A.  328,  creditor  proving  claim  against  bankrupt  as  un- 
secured may,  after  lapse  of  year  from  adjudication  amend  proof  to 
show  it  is  secured;  Johnson  v.  Hanley,  Hoye  Co.,  188  Fed.  754,  over- 
ruling demurrer  to  bill  in  equity  by  trustee  to  set  aside  preferential 
payment  of  money  to  firm  creditor;  Ommen  v.  Talcott,  175  Fed.  260, 
261,  denying  motion  for  leave  to  file  cross-bill  in  equity  suit  brought 
by  trustee  to  set  aside  preference,  but  allowing  defendant  to  retain  that 
proportion  of  assets  which  his  claim  in  bankruptcy  represents,  to  cover 
dividend  in  case  claim  is  allowed  by  bankruptcy  court;  Templeton  v. 
Kehler,  173  Fed.  574,  575,  where  trustee  recovers  verdict  against  pre- 
ferred creditor  in  court  other  than  bankruptcy  court,  creditor  is  not 
entitled  to  have  judgment  withheld  until  Islaim  is  proved  in  bankruptcy 
court  and  have  such  amount  deducted  from  judgment;  Golden  ft  Co.  v. 
Lfoving,  42  App.  D.  C.  493,  denying  application  of  preferred  creditor 
to  have  avoidance  of  preference  conditioned  upon  his  admission  as  gen- 
eral creditor  in  distribution  of  assets  to  full  amount  of  debt. 

211  U.  8.  582-^96,  63  Z^  Ed.  885,  343,  29  Sup.  Ot.  162,  170,  OBEOBN  00UKT7 
y.  QXJINIiAK. 

Miscellaneous.  Cited  in  Graham  v.  Quinlan,  207  Fed.  270,  271,  272, 
124  C.  C.  A.  654,  reciting  history  of  litigation. 

211  IT.  8.  598-603,  58  L.  Ed.  843,  29  8up.  Ot.  168,  aBEBN  OOUNTT  T. 
THOMAB. 

Where  technical  mistake  In  writ  of  error  Is  result  of  accident^  court 
may  allow  amendment  and  deny  motion  to  dismiss. 

Approved  in  Teel  v.  Chesapeake  etc.  Ry.  Co.,  204  Fed.  917, 123  CCA. 
210,  Court  of  Appeals  may  permit  amendment  of  writ  of  error  to  insert 
name  of  necessaiy  party  defendant  omitted,  though  time  for  suing  out 
new  writ  has  expired. 

Miscellaneous.  Cited  in  Graham  v.  Quinlan^  207  Fed.  270, 124  C.  C  A. 
654,  reciting  history  of  litigation* 
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211  U.  &  603-608,  53  Ifc  Ed.  346,  29  Sap.  Ct  211,  SOUTHERN  BEALTT 
DTVESTMENT  OO.  T.  WALKER. 

Corporation  organized  by  citizens  of  one  State  in  another  State  for 
purpose  of  bringing  suit  against  citizens  of  former  State  in  Federal  court 
is  sbam  and  suit  brought  by  it,  should  be  dismissed. 

Approved  in  Cerri  v.  Akron-People's  Telephone  Co.,  219  Fed.  293, 
dismissing  collusive  action  for  wrongful  death  brought  by  alien  ap- 
pointed administrator  for  purpose  of  bringing  action  in  Federal  court; 
Mound  City  Co.  v.  Castleman,  177  Fed.  516,  corporation  organized  and 
purchasing  interest  in  land  pending  partition  suit  is  bound  l^  judgment' 
to  same  extent  as  assignor,  where  pnrpose  of  organizing  corporation 
was  to  transfer  jurisdiction  of  controversy  over  partition  of  land  to 
Federal  court;  Attorney  Oeneral  v.  Haverhill  Gaslight  Co.,  215  Mass. 
401,  Ann.  Gas.  19140,  1266, 101  N.  E.  1064,  sale  by  gas  company  of  phy- 
sical property,  including  mains  in  streets,  with  understanding  for  sur- 
render of  charter  after  sale,  is  evasion  of  statute  prohibiting  gas  com- 
pany from  transferring  franchise  without  consent  of  legislature. 

Miscellaneous.  Cited  in  Gelders  v.  Haygood,  182  Fed.  Ill,  organiz- 
ing sham  corporation  and  using  it,  after  illegal  character  has  been  ad- 
judged in  Federal  court,  to  bring  suit  in  State  courti  la  ground  for  dis- 
barment* 

211  U.  S.  608-612,  63  L.  Ed.  848»  29  Sup.  Ot.  210,  EL  PASO  «i  S.  W.  R.  OO. 
▼.  VIZARB. 

Instance  of  correct  charge  as  to  law  governing  case  in  respect  to  duty 
of  master  to  fnmish  safe  place  to  work  and  duty  of  employee  to  take  care 
of  himself. 

Approved  in  Atlantic  Coast  Line  B.  Co.  v.  Linstedt,  184  Fed.  41,  106 
C.  C.  A.  238,  railroad  cannot  defeat  recovery  for  injuries  to  switchman 
riding  on  brakebeam  while  performing  dutilBS  with  defective  engine  be- 
cause danger  was  apparent,  where  it  does  not  appear  that  particular 
peril  was  realized  by  him;  Florida  East  Coast  Ry.  Co.  v.  Lassiter,  59 
Fla.  253,  52  South.  978,  allowing  recovery  in  action  by  switchman  in- 
jured by  giving  way  of  defective  grab-iron  in  freight  car  on  which  he 
was  riding  while  switching;  Lincoln  v.  Central  Vermont  Ry.  Co.,  82  Vt. 
193,  187  Am.  St.  Rep.  998,  72  Atl.  824,  allowing  recovery  by  brakeman 
injured  by  derailment  of  car  rounding  defective  curve. 

211  U.  S.  612-427,  32  !•.  Ed.  352,  29  Sup.  Ot.  214,  1AISSOX7RI    PAOIFIO 
R.  R.  CO.  ▼.  LARABEE  FLOUR  MILIiS    CO. 

While  no  one  can  be  compelled  to  engage  in  business  of  common  car- 
rier, yet  when  he  does  so,  certain  duties  are  Imposed  which  can  be  enforced. 
Approved  in  Chicago  etc.  Ry.  Co.  v.  Railroad  Commission,  175  Ind. 
647,  95  N.  E.  370,  upholding  order  of  railroad  commission  establishing 
switching  rates  and  requiring  railroad  to  receive  freight  carried  by  an- 
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other  company,  and  deliver  it  to  industries  on  its  pnblio  and  private 
tracks. 

Common  law  imposes  duty  on  carzler  to  treat  aU  shippers  alike. 
Distinguished  in  Hocking  Valley  R.  Co.  v.  New  York  Coal  Co.,  217 
Fed.  731,  132  C.  C.  A.  387,  action  for  damages  for  failure  to  furnish 
switch-track  connection,  as  required  by  Ohio  statute,  where  such  facili- 
ties' had  been  given  to  another  shipper  of  same  class,  is  action  upon  lia- 
bility created  by  statute,  within  six-year  limitation* 

Mere  delegation  of  power  to  regulate  interstate  coBUBaroe  to  Inter- 
state Commerce  Conmiisaion  does  not  preclnde  State  from  enacting  laws  la 
soterdse  of  police  power  incidentally  affecting  interstate  commerce. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Georgia,  234  U.  S.  292, 
2d4,  58  L.  Bd.  1318,  1319,  34  Sup.  Ct.  829,  Georgia  statute  of  1908  re- 
quiring railroads  to  use  locomotive  headlights  of  specified  form  and 
power  is  not  void  as  interference  with  interstate  commerce;  Missouri 
etc.  Ry.  Co.  v.  Harris,  234  U.  S.  417,  L.  R.  A.  1915E,  94i,  58  L.  Ed.  1381, 
34  Sup.  Ct.  790,  upholding  Texas  statute  of  1909  allowing  reasonable 
attorney's  fee  in  suit  contesting  claim  for  loss  or  damage  to  freight  as 
applied  to  interstate  shipment;  Simpson  v.  Shepard,  230  XJ.  S.  410,  421, 
Ann.  Oas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1546,  1550,  33 
Sup.  Ct.  729,  State  may  regulate  intrastate  rates  for  interstate  carrier, 
in  absence  of  congressional  action,  although  relations  between  interstate 
and  intrastate  rates  are  thereby  disturbed;  Southern  Ry.  Co.  v.  Reid, 
222  U.  S.  436,  437,  56  L.  Ed.  260,  32  Sup.  Ct.  140,  statute  of  North  Caro- 
lina requiring  carriers  to  transport  freight  to  interstate  points  as  soon 
as  received  conflicts  with  Hepburn  Act  of  1906,  and  is  void;  Atlantic 
Coast  Line  R.  R.  Co.  v.  Mazursky,  216  U.  S.  133,  54  L.  Ed.  417,  30  Sup. 
Ct.  378,  South  Carolina  statute  of  1903  requiring  carrier  to  settle  within 
specified  time  claims  for  damage  or  loss  to  freight  in  its  possession 
within  State,  is  valid  as  to  goods  shipped  from  without  State,  in  ab- 
sence of  congressional  action ;  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed. 
735,  737,  Ohio  statute  of  1910  relating  to  inspection  of  locomotive  boil- 
ers is  superseded  by  act  of  Congress  of  1911  containing  similar  provi- 
sions, as  applied  to  railroad  entering  State  from  Kentucky  to  terminal 
in  Cincinnati;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  771,  acts  of 
Minnesota  of  1907  reducing  intrastate  rates  of  interstate  carriers  are 
void  as  burdening  interstate  commerce ;  Union  Stockyards  Co.  v.  United 
States,  169  Fed.  407,  94  C.  C.  A.  626,  stockyards  company  owning 
tracks  connecting  with  interstate  railroad  is  common  carrier  engaged  in 
interstate  commerce;  St.  Louis  etc.  Ry.  Co.  v.  Edwards,  94  Ark.  396, 
127  S.  W.  714,  upholding  act  of  1907  imposing  penalty  upon  railroad 
for  failure  to  give  notice  of  arrival  of  cars,  as  applied  to  interstate 
shipment;  Chicago  etc.  Ry.  Co.  v.  State  Public  Utilities  Commission,  268 
111.  64,  108  N.  E.  731,  order  of  State  Public  Utilities  Commission  fixing 
intrastate  rates  on  coal  is  not  void  as  interference  with  interstate  com- 
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merce  beoause  carrier  could  not  charge  more  for  hauling  carload  of  coal 
from  another  State  between  same  x)ointfl;  Vandalia  R.  Co.  v.  Railroad 
Commission,  182  Ind.  388,  101  N.  E.  87,  upholding  act  of  1909  authoriz- 
ing railroad  commission  to  require  installation  of  efficient  headlights  on 
locomotives ;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  40,  100 
N.  E.  343,  upholding  Statute  of  1908,  §  5280,  requiring  railroad  locomo- 
tives and  cars  to  be  equipped  with  grab^irons;  Oneida  Farmers'  Ship- 
ping Assn.  V.  St.  Joseph  etc.  Ry.  Co.,  90  Kan.  278,  279,  280,  133  Pac. 
889,  890,  statute  of  1909  imposing  penalties  for  delays  in  shipments 
within  State  is  valid,  as  applied  to  intrastate  shipment  of  grain  by  inter- 
3tate  carrier;  Commonwealth  y.  Breakwater  Co.,  214  Mass.  19, 100  N.  E. 
1039,  upholding  statute  of  1907,  as  amended  in  1909,  requiring  inspec- 
tion of  steam  boilers,  as  applied  to  boiler  used  for  loading  and  unload- 
ing and  weighing  anchor  on  barge  used  in  tide  water;  Vermilye  v. 
Western  Union  Tei.  Co.,  207  Mass.  406,  93  N.  E.  637,  upholding  pro- 
vision of  Revised  Laws,  c.  122,  §  9,  requiring  telegraph  company  to 
receive  and  transmit  dispatches  impartially  upon  payment  of  usual 
chaises;  State  v.  Seaboard  etc.  Ry.  Co.,  169  N.  E.  303,  84  S.  E.  287,  law 
of  1913  requiring  carriers  to  keep  records  of  shipments  of  intoxicating 
liquor  and  to  keep  such  records  open  for  inspection  does  not  conflict 
with  conmierce  clause  since  enactment  of  Webb-Kenyon  Act  of  1913; 
Morphis  v.  Southern  Express  Co.,  167  N.  C.  141,  83  S.  E.  2,  Revisal 
1905,  §  2634,  as  amended  in  1911,  requiring  carrier  to  pay  losses  within 
specified  time,  is  superseded  as  to  interstate  shipments  by  rule  of  Inter- 
state Commerce  Commission  adopted  in  1914;  Garrison  v.  Southern  Ry. 
Co.,  150  N.  C.  685,  588,  64  S.  E.  582,  583,  Reid  &  Beam  v.  Southern  Ry. 
Co.,  150  N.  C.  764, 17  Ann.  Oas.  247,  64  S.  E.  879,  Reid  v.  Southern  Ry. 
Co.,  153  N".  C.  492,  495,  69  S.  E.  619,  620,  and  Burlington  Lumber  Co. 
V.  Southern  Ry.  Co.,  152  N.  C.  73,  67  S.  E.  168,  all  upholding  Revisal 
1905,  §  2631,  imposing  penalty  on  carrier  for  refusal  to  accept  ship- 
ments of  freight,  as  applied  to  interstate  shipment;  St.  Louis  etc.  R. 
Co.  V.  State,  26  Okl.  69,  74,  75,  30  L.  R.  A.  (N.  S.)  137, 107  Pac.  932,  934, 
935,  order  of  State  Corporation  Commission  relating  to  free  storage 
charges  on  Shipments  to  consignees  living  more  than  five  miles  from 
railroad  station  is  void  in  so  far  as  it  applies  to  interstate  shipments: 
Detroit  etc.  Ry.  Co.  v.  State,  82  Ohio  St.  71,  137  Am.  St.  Bep.  758,  91 
N.  E.  871,  upholding  provision  of  Ohio  Statutes,  §§  3365-27b,  requiring 
railroads  to  equip  cars  with  automatic  couplers;  Varnville  Furniture 
Co.  V.  Charleston  etc.  Ry.  Co.,  98  S.  C.  69,  79  S.  E.  702,  provision  of 
Civil  Code  of  1912,  §  2573,  requiring  carriers  to  adjust  and  pay  plaims 
for  freight  overcharges,  or  loss  or  damage  to  property  in  its  possession, 
within  specified  time,  is  not  in  conflict  with  Carmack  Amendment  of 
1906;  Dunlap  Lumber  Co.  v.  Nashville  etc.  Ry.  Co.,  129  Tenn.  177,  179, 
166  S.  W.  228,  uphdlding  act  of  1897  prohibiting  railroad  from  dis- 
criminating in  charges  or  services  and  granting  mandatory  injunction 
to  compel  interstate  railroad  to  switch  cars  upon  industrial  sidiiig'of 
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shipper;  Sargent  y.  Rutland  R.  Co.,  86  Vt.  341,  85  AtL  660,  laws  of 
1906  and  1910  relating  to  demurrage  chai^^,  not  limited  to  intrastate 
shipments,  are  void. 

State  court  may,  In  absence  of  action  by  Congress  or  Interstate  Ckmi- 
merce  Oommission,  compel  interstate  railroad  to  proye  equal  local  swltcblng 
facilities  to  shippers. 

Approved  in  Loomis  v.  Lehigh  Valley  R.  Co.,  208  N.  Y.  332, 101  N.  E. 
914,  in  action  to  recover  damages  from  carrier  for  failure  to  furnish 
suitable  grain  doors,  shipper  may  recover  in  State  court  as  to  intrastate 
shipments,  hut  not  as  to  interstate  shipments,  as  Federal  courts  are 
given  jurisdiction  of  such  action  hy  Interstate  Commerce  Act;  J.  M. 
Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C,  230,  76  S.  E. 
518,  519,  holding  Interstate  Commerce  Act  of  1887  does  not  prevent 
enforcement  of  railroad's  liability  for  full  value  of  goods  lost  by  its  negli- 
gence, notwithstanding  bill  of  lading  valued  property;  Sonman  Shaft 
Coal  Co.  V.  Pennsylvania  R.  Co.,  241  Pa.  507,  88  Atl.  754,  State  court 
has  jurisdiction  of  action  for  breaeh  of  interstate  carrier's  common-law 
duty  to  furnish  sufficient  eoal  ears,  where  exercise  of  State's  power  to 
compel  adequate  servioe  without  discrimination  only  indirectly  affects 
interstate  commerce;  Clark  Bros.  Coal  Min.  Co.  v.  Pennsylvania  R. 
Co.,  241  Pa.  523,  526,  88  Atl.  757,  758,  fact  that  shipper  secures  order 
from  Interstate  Commerce  Commission  forbidding  railroad  to  discrimi- 
nate in  distribution  of  coal  cars,  does  not  bar  subsequent  action  in  State 
court  for  damages  for  discrimination  in  intrastate  commerce;  Puritan 
Coal  Min.  Co.  v.  Pennsylvania  R.  Co.,  237  Pa.  445,  449,  453,  Ann.  Cas. 
1914B,  37,  85  Atl.  434,  435,  436,  437,  State  court  has  jurisdiction  of 
action  for  damages  for  unlawful  discrimination  in  distribution  of  coal 
cars,  in  absence  of  order  of  Interstate  Commerce  Commission  affecting 
system  of  distribution  adopted;  Aldrich  v.  Southern  Ry.  Co.,  95  S.  C. 
434,  435,  79  S.  E.  319,  320,  State  court  has  jurisdiction  of  action  for 
damages  for  refusal  of  interstate  carrier  to  transport  freight  at  regular 
interstate  rates. 

Elffect  of  Interstate  Commerce  Act  on  right  of  slHpi>er  to  damages 
for  unlawful  discrimination  with  respect  to  car  supply.  Note, 
Ann.  Oas.  1914B,  62. 

Statute  requiring  express  compMiies  to  make  free  deliveries  as  in- 
terference with  interstate  commerce.  Note,  19  L.  B.  A.  (N.  S.) 
95. 

What  is  railroad  "terminal  company."    Note,  Ann.  Oas.  1916D,  1848. 

Liability  of  telegraph  company  for  refusal  to  accept  message  for 
transmission.    Note,  Ann.  Oas.  1916D^  468. 

.  Miscellaneous.  Cited  in  Missouri  Pacific  Ry.  Co.  v.  Larabee  Flour 
Mills  Co.,  241  U.  S.  649,  60  L.  Ed.  1221,  36  Sup.  Ct.  552,  dismissing  for 
want  of  jurisdiction;  Larabee  Flour  Mills  Co.  v.  Missouri  Pac.  Ry.  Co., 
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94  Kan.  684,  690,  147  Pao.  493,  495,  and  Larabee  Flour  Mills  Go.  v: 
Missonri  Pac.  Ry.  Co.,  85  Kan.  216, 116  Pao.  902,  both  reciting  history 
of  litigation. 

211  U.  &  627-680,  53  L.  Ed.  362,  29  Sup.  Ot.  213,  MOBOAK  ▼.  ADAMS. 

Supreme  Court  has  no  Jurisdiction  to  review  Jndgment  vpon  Issues 
framed  under  caveat  against  will,  where  amount  bequeathed  to  legatees 
presenting  will  for  probate  was  less  than  Jurisdictional  amount. 

Approved  in  Singer  v.  Singer,  122  Tenn.  687,  126  S.  W.  1089,  where 
attorneys  petition  in  will  contest  to  subject  interest  of  one  party  to 
payment  of  fees,  and  appeal  separately  from  decision  allowing  less 
amonnt  than  claimed,.  Supreme  Court  has  no  jurisdiction  where  such 
claim  is  less  than  jurisdictional  amount. 
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212  UNITED  STATES. 


219  V.  8.  1-19,  58  L.  Ed.  371,  29  Sop.  Ct.  liS,  KNOZVIX1I.B  ▼.  KNOX> 
"friLLB  WATER  CO. 

Function  of  rate-making  la  purely  leglslatiye  In  Its  character,  whether 
«zerclsed  by  leglslatnre  itself  or  some  subordinate  or  administrative  body. 
Approved  in  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  305,  68 
L.  Ed.  239,  34  Sup.  Ct.  48,  holding  McChord  Act  of  Kentucky  of 
1900  authorizing  railroad  commission  to  establish  intrastate  rates,  where 
rates  established  by  carrier  are  found  to  be  exorbitant,  is  not  viola- 
tion of  State  Constitution;  Philadelphia  etc.  Ry.  Co.  v.  Interstate  Com* 
merce  Commission,  174  Fed.  690|  refusing  to  enjoin  rate  order  of  com- 
mission made  under  authority  of  Interstate  Commerce  Act,  §  15,  as 
amended  by  Hepburn  Act,  §  4 ;  Delaware  etc.  R.  Co.  v.  Stevens,  172 
Fed.  603,  upholding  Federal  jurisdiction  of  suit  to  enjoin  enforcement 
of  order  of  New  York  Public  Service  Commission  directing  railroad  to 
stop  two  fast  interstate  trains  at  specified  point  in  State;  Contra  Costa ~ 
Water  Co.  v.  Oakland,  159  Cal.  333,  113  Pac.  673,  refusing  to  enjoin 
water  rate  ordinance;  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids, 
144  Iowa,  431,  188  Ajn.  St.  Rep.  299,  48  L.  R.  A.  (N.  8.)  1025,  120 
N.  W.  968,  upholding  gas  rate  ordinance;  City  of  St.  Mary's  v.. Hope 
Natural  Gas  Co.,  71  W.  Va.  81,  43  L.  R.  A,  (N.  S.)  994,  76  S.  E.  843, 
holding  city,  in  absence  of  delegation  of  power  by  legislature,  has  no 
power  to  establish  rates  except  by  contract  in  franchise  ordinance,  and 
ordinance  of  itself  does  not  prohibit  increase  in  gas  rates,  but  enjoin- 
ing increased  gas  rate;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  191, 
67  S.  £.  640,  holding  void  as  to  complainant  railway  passenger  rate 
established  by  Act  of  1907,  c.  41. 

While  courts,  on  constitutional  gronnds,  may  refose  to  enforce  legisla- 
tion, that  power  shonld  be  exercised  only  in  clearest  cases. 

Approved  in  Willcox  v.  Consolidated  Gas  Co.,  212  U.  S.  41,  15  AxnL 
Oaa.  1084,  58  L.  Ed.  895,  29  Sup.  Ct.  192,  following  rule;  Louisville 
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etc.  R.  R.  Co.  y.  Garrett,  231  XT.  S.  314,  58  L.  Ed.  843^  34  Sup.  Ct  48, 
holding  McChord  Act  of  Kentucky  of  1900,  authorizing  railroad  com- 
mission to  establish  intrastate  rates  without  providing  for  appeal  to 
courts  does  not  deny  carrier  right  of  review  by  courts,  and  is  not  void 
as  denial  of  due  process  of  law  guaranteed  by  Fourteenth  Amendment; 
Simpson  v.  Shepard,  230  U.  S.  434,  Ann.  Oa&  1916A,  18,  48  L.  B.  A. 
(N.  S.)  1151,  57  L.  Ed.  1556,  33  Sup.  Ct.  729,  holding  in  suit  to  enjoin 
enforcement  of  Minnesota  rate  statute,  method  of  apportionment  of 
value  of  prox>erty  of  interstate  carriers  between  interstate  and  intra- 
state business,  made  upon  basis  of  gross  revenue  derived  from  each, 
was  erroneous;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  208  Fed. 
42,  refusing  to  enjoin  enforcement  of  order  of  Alabama  railroad  com- 
mission fixing  two  and  one-half  cent  intrastate  passenger  rate;  Dea 
Moines  Gas  Co.  v.  Des  Moines,  199  Fed.  206,  refusing  to  enjoin  or- 
dinance establishing  gas  rate;  San  Joaquin  etc.  Irrigation  Co.  v.  Stan- 
islaus County,  191  Fed.  880,  upholding  water  rates  established  by 
boards  of  supervisors  of  Stanislaus,  Merced  and  Fresno  counties,  Cali- 
fornia; Southern  Pac.  Co.  v.  Campbell,  189  Fed.  185,  holding  in  suit 
to  enjoin  enforcement  of  rates  established  by  railroad  commission  as 
confiscatory,  complaint  alleging  conclusions  of  law  not  supported  by 
averments  of  fact  is  insufiicient;  Cumberland  Tel.  So  Tel.  Co.  v.  Louis- 
ville, 187  Fed.  641,  656,  holding  ordinance  reducing  rates  so  that  com- 
pany earns  less  than  seven  per  cent  on  present  value  of  its  prox>erty 
is  void  as  confiscatory;  In  re  Arkansas  Rate  Cases,  187  Fed.  314,  hold- 
ing freight  rates  established  by  Arkansas  railroad  commission  and  two- 
cent  passenger  rate  established  by  act  of  1907,  void  as  confiscatory; 
Southern  Pac.  Co.  v.  Interstate  Commerce  Commission,  177  Fed.  969, 
970,  holding  rate  established  by  conmiission  on  lumber  and  laths  from 
Willamette  Valley  to  San  Francisco,  are  not  void  as  confiscatory;  Red 
C.  Oil  Mfg.  Co.  V.  Board  of  Agriculture,  172  Fed.  704,  709,  refusing 
to  enjoin  enforcement  of  North  Carolina  act  of  1909  regulating  in- 
spection and  testing  of  illuminating  oils  and  imposing  tax  to  defray 
cost  of  inspection ;  Railroad  Commission  v.  Central  of  Georgia  Ry.  Co., 
170  Fed.  234,  237,  95  C.  C.  A.  117,  denying  injunction  to  restrain  en- 
forcement of  Alabama  rate  statutes  of  1907;  Contra  Costa  Water  Co. 
V.  Oakland,  159  Cal.  335, 113  Pac.  674,  upholding  ordinance  establishing 
water  rates  affording  net  revenue  of  5.682  per  cent  on  value  of  prop- 
erty used  in  service;  Pennsylvania  R.  R.  Co.  v.  Towers  et  al.  Consti- 
tuting the  Public  Service  Com.,  126  Md.  80,  94  Atl.  337,  refusing  to 
enjoin  enforcement  of  order  of  commission  fixing  maximum  charge 
for  commutation  tickets,  where  evidence  that  rates  are  confiscatory  is 
inconclusive;  Commonwealth  v.  Boston  etc.  Ry.  Co.,  212  Mass.  86,  98 
N.  E.  1077,  upholding  Statutes  of  1910,  c.  567,  regulating  street  rail- 
way rates  charged  for  day  or  evening  pupils  of  public  or  industrial 
schools;  Michigan  Railroad  Commission  v.  Michigan  Cent.  R.  Co., 
159  Mich.  583,  124  N.  W.  565,  granting  mandamus  to  compel  railroad 
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to  put  in  force  excess  baggage  rate  eatabliBhed  by  commission;  Minne- 
apolis Gaslight  Co.  v.  Minneapolis,  123  Minn.  248,  143  N.  W.  735, 
refusing  to  enjoin  gas  rate  ordinance  pending  action  to  determine  rea- 
sonableness of  rates;  McGrew  y.  Missouri  Pac.  Ry.  Co.,  230  Mo.  631, 
132  S.  W.  1086,  upholding  act  of  1872,  and  provision  of  Constitution, 
art.  XII,  §  12,  establishing  short-haul  rule;  State  v.  Adams  Express 
Co.,  85  Neb.  37,  42  L.  B.  A.  (N.  S.)  396,  122  N.  W.  695,  upholding 
statute  establishing  maximum  rates  for  express  companies;  State  ex 
rel.  McCue  ▼.  Northern  Pac.  Ry.  Co.,  26  N.  D.  486,  145  N.  W.  154, 
upholding  statute  of  1907  prescribing  maximum  intrastate  rate  for 
coal;  Newark  Natural  Gas  etc.  Co.  y.  City  of  Newark,  92  Ohio  St.  399, 
HI  N.  E.  151,  granting  mandatory  injunction  to  enforce  gas  rate 
ordinance ;  Western  Union  Tel.  Co.  .y.  State,  31  Okl.  421, 121  Pac.  1071, 
upholding  order  of  corporation  commission  requiring  deliyery  of  tele- 
graphic messages,  within  radius  of  two  miles  from  receiving  office  with- 
out extra  chairges,  as  construed  to  apply  to  incorporated  towns  and  cities 
only;  Pioneer  TeL  ft  Tel.  Co.  y.  Westenhaver,  29  Okl.  433,  38  L.  B.  A. 
(N.  8.)  1209,  118  Pac.  355,  upholding  rates  charged  by  telephone  com- 
pany allowing  return  of  five  and  five-tenths  per  cent  on  value  of  prop- 
erty; Midland  Valley  R.  Co.  v.  State,  24  Okl.  820,  104  Pac.  1087, 
remanding  case  to  corporation  commission  for  finding  of  facts  before 
deciding  appeal  in  rate  order  case;  Coal  ft  Coke  Ry.  Co.  v.  Conley,  67 
W.  Va.  189,  67  S.  E.  639,  holding  passenger  rate  established  by  Act  of 
1907,  c.  41,  confiscatory,  as  applied  to  complainant  railroad;  City  of 
Manitowoc  v.  Manitowoc  etc.  Traction  Co.,  145  Wis.  27,  140  Abl  8t. 
B0p.  1056,  129  N.  W.  930,  holding  provision  Laws  1905,  c.  362,  §  3,  re- 
lating to  charges  of  interurban  railways,  does  not  change  existing  rates 
established  by  contract;  City  of  Eau  Claire  v.  Eau  Claire  Water  Co., 
137  Wis.  530,  119  N.  W.  560,  upholding  valuation  of  waterworks  plant 
by  arbitrators. 

Distinguished  in  Northern  Pacific  Ry.  Co.  y.  North  Dakota,  236  U.  S. 
600,  Ann.  Caa.  1916A,  1,  59  L.  Ed.  743,  35  Sup.  Ct.  429,  holding  void 
North  Dakota  Laws  of  1907,  c.  51,  fixing  maximum  intrastate  rates  for 
eoal  in  esrload  lota  as  requiring^  cariiej  to  tnmsjwrt  coal  at  loss  or  for 
merely  nominal  compensation;  Bonbright  v.  Geary,  210  Fed.  46,  47,  48, 
enjoining  enforcement  of  gas  rates  fixed  by  Arizona  corporation  com- 
mission, where  substantial  elements  of  value  were  omitted  from  valua- 
tion of  property;  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission, 
95  Kan.  619,  148  Pac.  672,  upholding  intrastate  rate  on  coal  established 
by  commission. 

Wliere  Invalidity  of  leglalatton  reats  upon  disputed  question  of  facty 
inyaUdatlng  facts  mnst  be  proved  to  satiaf action  of  oonrt. 

Approved  in  McCook  Waterworks  Co.  v.  City  of  McCook,  85  Neb. 
680,  124  N.  W.  102,  upholding  water  rate  ordinance;  Washington  etc. 
Ry.  Co.  y.  Commonwealth,  112  Va.  521,  71  S.  E^  541,  holding  burden 
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upon  carrier  of  showing  unreasonableness  of  intrastate  passenger  rate 
was  not  sustained. 

Findings  of  master,  bowever  conclusve  in  ordinary  case,  are  not  bind- 
ing upon  court  In  determining  validity  of  legislative  act. 

Approved  in  San  Joaquin  etc.  Irrigation  Co.  v.  Stanislaus  County, 
191  Fed.  879,  holding  findings  of  fact  by  master  are  not  conclusive  in 
suit  to  enjoin  enforcement  of  water  rates  to  be  charged  by  irrigation 
company;  Cumberland  Tel.  &  Tel.  Co.  v.  Louisville,  187  Fed.  641,  hold- 
ing findings  of  fact  of  master  are  not  conclusive  in  suit  by  telephone 
company  to  enjoin  enforcement  of  rate  ordinance;  Railroad  Commis- 
sion V.  Central  of  Georgia  Ry.  Co.,  170  Fed.  236,  95  C.  C.  A.  117,  re- 
versing interlocutory  injunction  restraining  enforcement  of  Alabama 
rate  statutes,  which  prevents  practical  test  as  to  whether  rates  are 
confiscatory. 

Where  comimay  declines  to  observe  rate  ordinance  and  prefets  to  go 
into  court  with  claim  that  ordinance  is  nnconstltatlonal,  it  nrnat  be  iire- 
pared  to  show  to  satisfaction  of  court  that  ordinance  would  necessaiily 
be  so  confiscatory  as  to  violate  Federal  Constitution. 

Approved  in  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  163,  59 
L.  Ed.  1250,  35  Sup.  Ct.  811,  holding  burden  is  on  public  utility  cor- 
poration to  show  rate  ordinance  deprives  it  of  fair  return  on  property ; 
Railroad  Commission  v.  Cumberland  Tel.  &  Tel.  Co.,  212  U.  S.  425, 
53  L.  Ed.  583^  29  Sup.  Ct.  357,  holding  burden  is  on  complainant  to  show 
rates  established  by  commission  are  confiscatory  and  refusing  to  enjoin 
enforcement  of  rates  so  established;  Van  Dyke  v.  Geary,  218  Fed.  122, 
holding  evidence  insufficient  to  show  State  commission  omitted  essential 
element  in  fixing  value  of  water  system,  or  that  water  rates  fixed  by 
commission  were  so  low  as  to  be  confiscatory;  City  of  Kankakee  v. 
American  Water  Supply  Co.,  199  Fed.  769,  118  C.  C.  A.  195,  holding 
water  company  may  sue  to  enjoin  enforcemei^  of  confiscatory  rate  or- 
dinance without  testing  confiscatory  character  of  rates  by  actual  opera-^ 
tion,  but  company  has  burden  of  proof;  Cumberland  Tel.  So  Tel.  Co. 
V.  Louisville,  187  Fed.  642,  holding  in  suit  to  enjoin  enforcement  of 
ordinance  prescribing  rates  burden  of  proof  is  on  complainant  to  show 
rates  are  confiscatory. 

Cost  of  reproduction  is  one  way  of  ascertaining  present  value  of  plant 
like  that  of  water  company,  but  that  test  would  lead  to  obviously  incor- 
rect results,  if  cost  of  reproduction  is  not  diminished  by  depreciation. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  United  States,  231 
U.  8.  448,  52  L.  R.  A.  (N.  S.)  1,  58  L.  Ed.  806,  34  Sup.  Ct.  125,  uphold- 
ing  order  of  Interstate  Commerce  Commission,  made  under  authority 
of  Hepburn  Act  authorizing  commission  to  require  uniform  system  of 
accounts,  classifying  property  abandoned  as  incident  to  permanent  im" 
provements  as  part  of  operating  expenses  and  not  in  property  account ; 


1389  KNOXVILLE  v.  KNOXVILLE  WATER  CO.    212  U-S.  1-19 

Simpson  v.  Shepard,  230  U.  S.  458,  Ann.  Gas.  1916A,  18,  48  L.  A.  A. 
(N.  S.)  1151,  67  L.  EcL.1565i  33  Sup.  Ct.  729,  holding  in  suit  to  enjoin 
enforcement  of  rate  statute,  method  of  valuation  of  property  allowing 
cost  of  reproduction  new  without  deduction  for  depreciation  was 
erroneous ;  Spring  Valley  Waterworks  v.  San  Francisco,  192  Fed.  l45, 
184,  holding  allowance  for  depreciation  should  be  deducted  from  cost 
of  reproduction  in  making  valuation  of  property  of  water  company  for 
rate  fixing  purposes;  San  Joaquin  etc.  Irrigation  Co.  v.  Stanislaus 
County,  191  Fed,  886,  887,  holding  in  suit  to  enjoin  enforcement  of  water 
rates,  water  company  is  entitled  to  have  deduction  made  from  cost  of 
reproduction  to  ascertain  present  value  of  plant  as  basis  for  rate 
making;  Contra  Costa  Water  Co.  v.  Oakland,  159  Cal.  338,  341,  343, 
113,  Pac.  675,  677,  applying  rule  in  suit  to  enjoin  enforcement  of  water 
rates;  Stein  v.  Strathmore  Worsted  Mills,  221  Mass.  90,  108  N.  E. 
1030,  upholding  method  of  calculating  depreciation  to  be  deducted  from 
value  of  property  in  determining  net  profits  as  basis  of  salesman's 
compensation ;  Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver,  29  Okl.  442,  38 
L.  R.  A.  (N.  S.)  1209^  118  Pac.  359,  holding  telephone  company  is 
entitled  to  have  deduction  for  depreciation  made  from  cost  of  replace- 
ment new  in  determining  value  of  plant  for  rate-making  purposes; 
National  Lumber  etc.  Co.  v.  Chehalis  County,  86  Wash.  488,  150  Pac. 
1166,  holding  new  replacement  value  less  depreciation  gives  actual 
value  of  sawmill  for  taxation  within  Rem.  &  Bal.  Code,  §  9112,  requir- 
ing assessment  of  property  at  true  value. 

Ill  determining  whether  rate  affords  fair  return,  amoimt  must  1)6  con- 
flidered  as  fixed  by  ordinance  and  not  as  voluntazlly  reduced  by  corpora- 
tion in  making  dlscoonts  to  secure  prompt  payments. 

Approved  in  In  re  Arkansas  Railroad  Rates,  168  Fed.  731,  where 
rates  established  by  Arkansas  commission  and  passenger  rate  law  were 
enjoined  pendente  lite  as  confiscatory,  railroad  returning  to  three  cent 
passenger  rate  and  increasing  freight  rates  two  hundred  per  cent  is 
required,  as  condition  to  retaining  injunction,  to  charge  freight  rates 
not  more  than  thirty-three  and  one-third  per  cent  in  advance  of  those 
enjoined. 

In  determining  whether  rate  established  by  ordinance  is  confiscatory, 
court  is  not  limited  to  considering  operations  of  preceding  fiscal  year,  bitt 
evidence  of  operations  of  years  succeeding  to  ordinance  is  relerant  and 
important. 

Approved  in  McCook  Waterworks  Co.  v.  City  of  McCook,  85  Neb. 
679,  124  N.  W.  101,  upholding  water-rate  ordinance.* 

Return   of  public   service   corporation  for  rate-making  purposes. 
Note,  52  L.  R.  A.  (N.  8.)  25,  55. 

Returns    to    which    public    service    corporations    entitled.     Note, 
L.  B.  A.  1916A,  19,  46,  59,  64« 
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Wliere  rate  onUnaace  lum  be«i  put  inlo  tf  act  and  anfldaat  tiaia  ham 
alapsed,  ao  that  oertatetir  iaataad  of  yrai^liaef  opui  ba  oMataad,  oartaiatr 
woiUd  be  preferable  to  propbecy.  Herein  tbere  coold  be  no  abaolnte  car- 
talnty,  becanae  the  ordinance  had  not  been  pot  into  operation. 

Approved  in  Lake  Forest  Water  Co.  ▼.  City  of  Lake  Forest,  249 
m.  386y  94  N.  E.  618,  holding  in  suit  to  enjoin  enforcement  of  water 
rates  as  nnreasonabloi  where  ordinance  had  been  in  effect  for  more 
than  three  years,  company  should  make  showing  of  earnings  and  ex- 
penses, and  should  not  be  allowed  injunction  merely  on  opinion  of 
experts. 

"HMng  concern  yalue**  is  expression  of  added  Talue  of  tf ant  as  whole 
oyer  sum  of  yalnes  of  component  parte,  which  ia  attached  to  It  because 
it  ia  in  actiye  and  successful  operation  and  earning  return. 

Approved  in  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  168,  59 
L.  Ed.  1252,  35  Sup.  Ct.  811,  holding  in  suit  to  enjoin  g^s-rate  ordi- 
nance, ''goodwill''  is  not  element  of  valuation  of  property,  but  "going 
concern  value"  is  property  right  to  be  considered  in  valuation  for 
rate-making  purposes;  Pioneer  Tel.  &  Tel.  Co.  v.  Westenhaver,  29 
Okl.  444,  88  L.  R.  A.  (N.  S.)  1209,  118  Pac.  369,  holding  "going  con- 
cern value"  is  element  to  be  considered  in  determining  valuation  of 
plant  for  purposes  of  rate-making. 

Distinguished  in  Omaha  v.  Omaha  Water  Co.,  218  TJ.  S.  203,  54  L.  Ed. 
1001,  30  Sup.  Ct.  615,  upholding,  in  suit  by  water  company  for  specific 
performance  of  contract  of  sale  of  waterworks  system,  valuation  of 
appraisers  including  ''going  concern  value"  as  element  of  value  of 
property. 

Treatment  of  going  concern  "value"  in  publie  service  property 
valuations.    Note,  48  L.  B.  A.  (N.  S.)  1094, 1097. 

Where  public  regulation  of  prices  comes  under  question,  true  value 
of  property  employed  for  purpose  of  earning  return  cannot  be  enhanced 
by  consideratUm  of  errors  in  management  committed  in  past,  whether  by 
unwarranted  dividends  upon  overissues  of  securities,  or  omission  to  exact 
proper  prices  for  ou^ut. 

Approved  in  Puget  Sound  Electric  Ry.  v.  Railroad  Commission,  65 
Wash.  82,  Ann.  Oaa.  1918B,  768,  117  Pac.  743,  upholding  order  of 
commission  establishing  intracity  street  railway  rates. 

Treatment  of  overhead  charges  in  public  service  property  valua- 
tions.   Note,  48  L.  B.  A.  (N.  8.)  1048. 

Before  coming  to  question  of  profit,  public  service  corporation  is  entitled 
to  earn  suflcient  sun  annually  to  provide  not  only  for  current  repairs  but  for 
making  good  depredation  and  replacing  parts  of  property  whan  they  come 
to  end  of  their  life. 

Approved  in  Bonbright  v.  Geary,  210  Fed.  52,  enjoining  enforcement 
of  gas  rates  fixed  by  Arizona  Corporation  Commissioni  where  reserve 
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fund  to  make  repairs  and  to  replace  womont  parts  was  omitted  from 
valuation  of  plant;  Cumberland  Tel.  &  Tel.  Co.  v.  Louisville,  187  Fed. 
652,  653,  holding  seven  per  cent  of  value  of  company's  plant,  exclusive 
of  real  estate,  working  capital,  and  supplies  on  hand,  should  be  set 
apart  for  making  good  depreciations;  Contra  Costa  Water  Co.  v.  Oak- 
land, 159  Cal.  334,  113  Pac.  674,  applying  rule  in  suit  to  enjoin  water- 
rate  ordinance;  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids,  144  Iowa, 
445,  449,  138  Am.  St  Bep.  299,  48  L.  B.  A.  (N.  8.)  1025,  120  N.  W. 
972,  974,  applying  rule  in  valuation  of  property  of  gas  company  for 
rate-making  purposes;  People  v.  Stevens,  203  N.  T.  22,  23,  96  N.  £. 
118,  holding  void  order  of  commission  authorizing  electrical  company  to 
issue  bonds  without  ascertaining  whether  purpose  was  to  secure  money 
to  pay  floating  indebtedness  incurred  in  ordinary  running  expenses; 
Pioneer  TeL  &  Tel.  Co.  v.  Westenhaver,  29  Okl.  452,  88  L.  B.  A.  (N.  8.) 
1209,  118  Pac.  362,  holding  allowance  must  be  made  for  annual  depre- 
ciation in  valuation  of  telephone  plant  for  purposes  of  rate-making. 

AUowance  for  depreciation  in  plant  in  fixing  rates  of  public-service 
corporation.    Note,  38  L  B.  A.  (N.  8.)  1211,  1214. 

Federal  court  should  not  Interfere  with  operation  of  rate  ordinsnce 
before  it  goes  into  effect  unless  it  is  clearly  confiscatory,  and  where  there 
Is  no  certainty  that  rates  will  deny  company  such  return  as  to  avoid  con- 
Ascation,  bill  should  be  dismissed  without  prejudice. 

Approved  in  Missouri  v.  Chicago  etc.  R.  R.  Co.,  241  U.  S.  540,  60 
L.  JSd*  1164.  36  Sup.  Ct.  715,  holding  decree  dismissing  ''without  preju- 
dice," suit  to  enjoin  enforcement  of  rate  statute,  does  not  leave  con- 
troversy open  as  to  period  dealt  with  by  decree,  and  in  subsequent  case 
by  State  to  recover  excess  fares  paid  during  period  of  company's  suit, 
defendant  cannot  set  up  defense  that  rates  were  confiscatory;  Des 
Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  173,  59  L.  Ed.  1254,  35  Sup. 
Ct.  811,  dismissing  "without  prejudice''  suit  to  enjoin  ordinance  regu- 
lating price  of  gas;  Lincoln  G.  &  E.  Light  Co.  v.  Lincoln,  182  Fed. 
929,  dismissing  without  prejudice,  suit  to  enjoin  gas  rate  as  confis- 
catory; Atchison  etc.  Ry.  Co.  v.  Love,  174  Fed.  62,  holding  railroad 
denied  leave  to  file  bond  to  suspend  operation  of  freight  rate  order  of 
Oklahoma  commission  pending  appeal  to  State  Supreme  Court  may  in- 
voke jurisdiction  of  Federal  court  to  enjoin  enforcement  of  order  as 
establishing  confiscatory  rates;  Railroad  Commission  v.  Central  of 
Georgia  Ry.  Co.,  170  Fed.  234,  235,  95  C.  C.  A.  117,  reversing  inter- 
locutory injunctions  preventing  practical  test  before  final  hearing  as  to 
whether  rates  established  by  Alabama  acts  of  1907,  are  confiscatory; 
Chicago  V.  New  York  etc.  R.  Co.,  216  Fed.  740,  132  C.  C.  A.  645, 
arguendo. 

Distinguished  in  City  of  Kankakee  v.  American  Water  Supply  Co., 
199  Fed.  759,  118  C.  C.  A.  195,  enjoining  pendente  lite  water-rate  or- 
dinance alleged  confiscatory,  although  confiscatory  character  has  not 
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been  demonstrated  by  actual  operation;  City  of  Owensboro  y.  Cumber- 
land Tel.  &  Tel.  Co.,  174  Fed.  745,  748,  99  C.  C.  A.  1,  enjoining  pendente 
lite,  ordinance  regulating  chaiges  for  telephone  service. 

218  XT.  8.  10^66,  63  U  Ed.  882,  29  8up.  Ot.  192,  WTLUfOX  ▼•  OOHSOIJ* 

DATED  GAB  00. 

Federal  court's  taking  Juxisdlctlon  of  case  is  not  matter  of  discretioD 
or  comity^  and  when  property  appealed  to  In  case  over  wliicii  l»y  law  it  has 
jurisdiction,  duty  of  court  is  to  take  jurisdiction;  and  im  taking  it  court 
cannot  be  spoken  of  as  precipitate  in  conduct^  thougb  case  is  one  of  local 
interest  only. 

Approved  in  Spreckels  v.  Brown,  212  U.  S.  210,  68  L.  Ed.  478,  29 
Sup.  Ct.  256,  holding  tax  returns  are  not  conclusive  and  refusing  to 
dismiss  action  in  ejectment,  where  it  appears  from  affidavits  that  value 
of  land  exceeds  jurisdictional  amount;  Trenton  etc.  Traction  Corp.  v» 
Inhabitants  of  City  of  Trenton,  227  Fed.  606,  denying  injunction  to 
restrain  revocation  of  license  by  municipal  authorities  under  ordinance,, 
and  of  action  by  State  commission  to  determine  whether  increase  in 
street  railway  rates  is  reasonable,  pending  determination  of  reasonable- 
ness by  State  board,  where  right  to  increase  rates  is  based  upon  ordi- 
nance claimed  to  constitute  contract  which  State  cannot  impair;  Port- 
land Ry.  Light  etc.  Co.  v.  Portland,  201  Fed.  128,  sustaining  Federal 
jurisdiction  of  suit  to  enjoin  enforcement  of  ordinance  regulating  street 
railways  which  impairs  obligation  of  contract;  Kansas  City  Gas  Co.  v. 
Kansas  City,  198  Fed.  508,  sustaining  Federal  jurisdiction  of  suit  to 
restrain  enforcement,  through  repeated  criminal  prosecutions,  of  ordi- 
nance requiring  gas  company  to  maintain  prescribed  pressure,  as  im- 
pairing contract  of  franchise  ordinance  requiring  reasonable  and  prac- 
ticable pressure ;  Wilmington  City  Ry.  Co.  v.  Taylor,  198  Fed.  178,  179^ 
sustaining  Federal  jurisdiction  of  suit  to  enjoin  rate  order  of  commis- 
sion made  without  full  and  fair  hearing  on  merits;  In  re  Arkansas 
Rate  Cases,  187  Fed.  307,  holding  railroad  may  maintain  suit  in  Fed- 
eral court  to  enjoin  enforcement  of  rates  as  confiscatory  without  first 
applying  to  commission  for  their  reduction;  Atchison  etc.  Ry.  Co.  v. 
Love,  174  Fed.  63,  upholding  Federal  jurisdiction  of  suit  to  enjoin 
passenger  rates  fixed  by  Oklahoma  Constitution,  where  railroad  has  not 
applied  to  commission  for  relief;  Delaware  etc.  R.  Co.  v.  Stevens,  172 
Fed.  603,  upholding  Federal  jurisdiction  of  suit  to  enjoin  order  of  New 
York  Commission  requiring  railroad  to  stop  two  fast  interstate  trains 
at  specified  point  in  State. 

In  detennining  validity  of  rates  estahUshed  by  leglslatiye  authority 
for  public  service  corporation,  courts  will  not  interfere  unless  case  is  clear 
one  and  rates  aire  plainly  unreasonable  to  extent  of  taking  property  for 
public  use  without  compensation;  there  must  be  fair  return  upon  reason* 
able  value  of  property  at  time  It  is  being  used  for  public 
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Approved  in  Kansas  City  Sonthem  Ry.  Co.  v.  United  States,  231 
U.  S.  449,  62  L.  R.  A.  (N.  S.)  1,  58  L.  Ed.  307,  34  Sup.  Ct.  125,  up- 
holding classiBeation  of  railroad  property  abandoned  as  incident  to-  per- 
manent improvements  in  "operating  account"  and  not  in  "property 
account"  in  order  of  Interstate  Commerce  Commission,  made  under 
authority  of  provision  of  Hepburn  Act  authorizing  commission  to  re- 
quire uniform  accounts;  Louisville  etc.  B.  R.  Co.  v.  Garrett,  231  U.  S. 
314,  68  L.  Ed.  243,  34  Sup.  Ct.  48,  upholding  McChord  Act  of  Ken- 
tucky of  1900,  authorizing  commission  to  establish  intrastate  rates  with- 
out providing  for  appeal  to  courts;  Simx>son  v.  Shepard,  230  U.  S.  434, 
Ann.  Gaa.  19ieA,  18,  48  L.  B.  A.  (N.  S.)  1161,  67  L.  Ed.  1666,  33  Sup. 
Ct.  729,  holding  in  suit  to  enjoin  enforcement  of  Minnesota  rate  statute, 
method  of  apportionment  of  value  of  property  of  interstate  railroads 
between,  interstate  and  intrastate  business,  made  upon  basis  of  gross 
revenue  from  each,  was  erroneous;  Chicago  etc.  R.  R.  Co.  v.  McGuire, 
219  U.  S.  568,  65  L.  Ed.  339,  31  Sup.  Ct.  259,  upholding  provision  of 
Iowa  Code,  §2071,  as  amended  in  1898,  prohibiting  contracts  limiting 
liability  of  railroads  for  injuries  to  employees  and  providing  that  ac- 
ceptance of  benefits  after  injuries  is  not  bar  or  defense  to  cause  of 
action  for  injuries ;  Railroad  Commission  v.  Cumberland  Tel.  &  Tel.  Co.. 
212  U.  S.  425,  63  L.  Ed.  683,  29  Sup.  Ct.  357,  refusing  to  enjoin  enforce- 
ment of  rates  established  by  commission,  where  burden  on  complainant 
to  show  rates  are  confiscatory  is  not  sustained;  Chicago  etc.  Ry.  Co. 
V.  Smith,  210  Fed.  649,  refusing  to  enjoin  enforcement  of  two  and  one- 
half  cent  passenger  rate  established  by  South  Dakota,  railroad  com- 
mission, where  evidence  does  not  definitely  establish  that  rate  is  con- 
fiscatory; Ft.  Smith  Light  &  Traction  Co.  v.  City  of  Ft.  Smith,  202 
Fed.  '588,  holding  ordinance  enacted  by  council  establishing  rates  to  be 
charged  by  natural  gas  company  without  ascertaining  value  of  plant  or 
cost  of  operation,  is  void;  Portland  Ry.  Light  etc.  Co.  v.  Portland,  200 
Fed.  892,  refusing  to  enjoin  enforcement  of  ordinance  establishing  mini- 
mum gas  and  electric  rate  where  contract  of  prior  ordinance  establishing 
higher  minimum  rate  is  not  impaired;  Northern  Pac.  Ry.  Co.  v.  Lee, 
199  Fed.  628,  629,  630,  631,  refusing  to  enjoin  enforcement  of  intra- 
state freight  rates  on  certain  classes  of  freight,  where  allegations  of  bill 
arejhat  railroad  cannot  earn  fair  return  on  entire  intrastate  business, 
without  alleging  facts  from  which  fairness  of  particular  rates  may  be 
determined;  Des  Moines  Gas  Co.  v.  Des  Moines,  199  Fed.  206,  refusing 
to  enjoin  ordinance  establishing  gas  rate;  Kansas  City  Gas  Co.  v.  Kan- 
sas City,  198  Fed.  516,  enjoining  enforcement  of  ordinance  requiring 
gas  company  to  maintain  prescribed  pressure,  as  impairing  contract  of 
franchise  ordinance  requiring  reasonable  and  practicable  pressure;  Wil- 
mington City  Ry.  Co.  v.  Taylor,  198  Fed.  193,  granting  preliminary  in- 
junction to  restrain  enforcement  of  order  requiring  street  railway  to 
resume  sale  of  six  fares  for  twenty-five  cents;  Spring  Valley  Water- 
XIX— 88 
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works  V.  San  Francisco,  192  Fed.  146, 162,  enjoining  enforcement  of  ordi- 
nance establishing  water  rates  producing  less  than  four  per  cent,  on  value 
of  property;  Des  Moines  Water  Co.  t.  Des  Moines,  192  Fed.  199,  holding 
water  company  entitled  to  earn  eight  per  cent  on  value  of  plant,  and 
enjoining  rate  ordinance  as  confiscatory ;  San  Joaquin  etc.  Irrigation  Co. 
V.  Stanislaus  County,  191  Fed.  880,  refusing  to  enjoin  enforcement  of 
water  rates  established  by  Stanislaus,  Merced  and  Fresno  counties  in 
California;  Southern  Pao.  Co.  v.  Campbell,  189  Fed.  184,  holding  in  suit 
to  enjoin  rates  as  confiscatory,  complaint  alleging  conclusions  of  law 
unsupported  by  averments  of  fact  is  insufficient;  Cumberland  Tel.  & 
Tel.  Co.  V.  City  of  Louisville,  187  Fed.  641,  642,  666,  holding  ordinance 
reducing  rates  so  that  company  earns  less  than  seven  x)er  cent  is  void 
as  confiscatory;  In  re  Arkansas  Rate  Cases,  187  Fed.  306,  holding  freight 
rates  established  by  Arkansas  railroad  commission  and  two  cent  passen- 
ger rate  established  by  act  of  1907,  void  as  confiscatoiy;  Shepard  v. 
Northern  Pac.  Ry.  Co.,  184  Fed.  802,  holding  void  as  burden  on  inter- 
state commerce  rates  Minnesota  acts  of  1907  reducing  intrastate  pas- 
senger and  freight  rates,  as  applied  to  interstate  carriers;  Lincoln  etc. 
Light  Co.  V.  Lincoln,  182  Fed.  929,  refusing  to  enjoin  gas  rates  as  con- 
fiscatoiy; Missouri  etc.  Ry.  Co.  v.  Love,  177  Fed.  602,  enjoining  as 
confiscatory  freight  rates  established  by  Oklahoma  corporation  commis- 
sion; Philadelphia  etc.  Ry.  Co.  v.  Interstate  Commerce  Commission,  174 
Fed.  690,  refusing  to  enjoin  rate  order  of  commission  made  under  au- 
thority of  Interstate  Commerce  Act,  §  16,  as  amended  by  Hepburn  Act 
of  1906;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed.  704, 
upholding  act  North  Carolina  of  1909,  regulating  inspection  and  testing 
of  illuminating  oils  and  imposing  tax  to  defray  cost  of  inspection;  Arka^ 
delphia  Electric  light  Co.  v.  City  of  Arkadelphia,  99  Ark.  188, 137  S.  W. 
1097,  upholding  ordinance  establishing  rates  for  electricity;  Southern 
Indiana  Ry.  Co.  v.  Railroad  Commission,  172  Ind.  123,  87  N.  E.  969, 
upholding  Statutes  of  1907,  p.  468,  authorizing  commission  to  establish 
joint  rates,  and  order  of  commission  made  thereunder;.  Commonwealth 
V.  Boston  etc.  Ry.  Co.,  212  Mass.  86,  98  N.  E.  1077,  upholding  Statute 
of  1910,  0.  667,  regulating  street  railway  rates  for  day  or  evening  pupils 
of  public  or  industrial  schools;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230 
Mo.  531,  132  S.  W.  1086,  upholding  act  of  1872  and  provision  of  Con- 
stitution, art.  XII,  §  12,  establishing  short-haul  rule ;  State  v.  Adams 
Express  Co.,  86  Neb.  36,  42  L.  R.  A.  (N.  8.)  896,  122  N.  W.  696,  up- 
holding statute  establishing  maximum  rates  for  express  companies ;  Mid- 
land Valley  R.  Co.  v.  State,  24  Okl.  820,  104  Pac.  1087,  remanding  case 
to  corporation  commission  for  finding  of  facts  before  deciding  appeal 
in  rate  order  case;  Washington  etc.  Ry.  Co.  v.  Commonwealth,  112  Va. 
621,  71  S.  E.  641,  upholding  order  of  commission  establishing  maximum 
intrastate  passenger  rate;  Newark  Natural  Gas  etc.  Co.  v.  City  of  New- 
ark, 92  Ohio  St.  399,  111  N.  E.  151,  granting  mandatory  injunction  to 
enforce  gas  rate  ordinance;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va. 
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189,  67  8.  E.  639,  holding  passenger  rate  established  by  Aet  of  1907, 
0.  41,  eonfiseatozy  as,  applied  to  railway  herein;  Dnlnth  Street  Ry.  Co. 
v.  Baihoad  Commission,  161  Wis.  263,  152  K.  W.  894,  upholding  order, 
of  eommission  reducing  street  railway  rates;  City  of  Ean  Claire  v.  Eau 
Claire  Water  Co.,  137  Wis.  530,  119  N.  W.  560,  upholding  valuation  of 
waterworks  plant  by  arbitrators. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  8. 
600,  601,  Ann.  Oas.  1916A,  1,  59  L.  Ed.  743,  744,  35  Sup.  Ct.  429,  hold- 
ing void  North  Dakota  Laws  of  1907,  o.  51,  fixing  maximum  rates  for 
coal  in  carload  lots,  as  requiring  carrier  to  transport  coal  at  loss  or 
for  merely  nominal  compensation;  Bonbright  y.  Geaiy,  210  Fed.  46,  47, 
48,  enjoining  enforcement  of  gas  rates  established  by  Arizona  corpora- 
tion commission,  where  substantial  elements  of  value  were  omitted  from 
valuation  of  property;  Union  Pac.  R.  Co.  v.  Public  Utilities  Commis- 
sion, 95  Kan.  619, 148  Pac.  672,  upholding  intrastate  rate  on  coal  estab- 
lished by  commission. 

Allowance  for  depreciation  in  i^ant  in  fixing  rates  of  public  service 
corporation.    Note,  38  L.  B.  A.  (N.  8.)  1215. 

Value  of  yroperly  which  Is  essential  element  la  determining  whether 
rate  is  conflscatory  is  matter  of  oplnloB  which  is  oncertain,  and  where 
rate  shows  narrow  Une  of  division  hetween  posslhle  confiscation  and  proper 
regnlation,  court  ought  not  to  interfere  by  injunction  before  test  of  rate 
is  made  by  actual  operation  under  it. 

Approved  in  Montana  etc.  R.  Co.  v.  Morley,  198  Fed.  1004,  holding 
reasonable  amount  should  be  deducted  for  depreciation  from  cost  of 
reproduction  in  valuing  railroad  property  as  basis  for  rates,  and  enjoin- 
ing intrastate  freight  rates  established  by  Montana  commission;  Contra 
Costa  Water  Co.  v.  Oakland,  159  Cal.  338, 113  Pac.  675,  upholding  water 
rate  ordinance;  State  ex  rel.  Railroad  Commrs.  v.  Atlantic  Coast  Line 
R.  Co.,  64  Fla.  476,  60  South.  188,  granting  mandamus  to  compel  rail- 
road to  observe  rates  established  by  commission;  State  ex  rel.  Rail- 
road Commrs  v.  Louisville  etc.  R.  Co.,  63  Fla.  285,  57  South.  677,  grant- 
ing mandamus  to  compel  railroad  to  comply  with  order  of  commission 
requiring  elimination  of  freight-cars  from  two  specified  passenger  trains ; 
Pennsylvania  R.  R.  Co.  v.  Public  Service  Com.,  126  Md.  81,  94  Atl.  337, 
refusing  to  enjoin  enforcement  of  order  establishing  rates  for  commu- 
tation tickets,  where  evidence  that  rates  are  unreasonable  and  confisca- 
tory is  inconclusive;  Public  Service  Gas  Co.  v.  Board  of  Public  Utility 
Commrs.,  84  N.  J.  L.  474,  87  Atl.  656,  upholding  order  of  commission 
establishing  gas  rate. 

Franchise  of  public  service  corporation  la  property  which  csnnot  be 
taken  without  compensation.  Value  of  franchise  is  to  be  included  in 
estimation  of  value  of  property  as  basis  for  rate-making,  but  increase  in 
tangible  property  is  no  reason  for  attributing  like  proportional  increase  in 
value  of  franchise. 


212  U.  S.  19-65  NOTES  ON  U.  S.  REPORTS.  1396 

Approved  in  Cumberland  TeL  &  Tel.  Co.  v.  Louisville,  187  Fed.  642, 
holding  company's  franchise  is  not  to  be  included  in.  valuation  of  prop- 
.erty  as  basis  for  rate-making  under  facts  herein;  Contra  Costa  Water 
Co.  v.  City  of  Oakland,  169  Cal.  341,  113  Pac.  676,  as  to  inclusion  of 
value  of  franchise  in  valuation  of  property  of  corporation  as  basis  for 
fixing  water  rates;  Duluth  Street  Ry.  Co.  v.  Railroad  Commission,  161 
Wis.  270,  152  N.  W.  896,  upholding  valuation  of  street  railway  prop- 
erty, including  that  of  franchise,  made  by  railroad  commission  for  pur- 
pose of  establishing  rates. 

Treatment  of  franchises,  water  rights,  and  miscellaneous  intangi- 
bles in  public  service  property  valuations. «  Note,  48  L.  B.  A* 
(N.  8.)  1068,  1069,  1078,  1078. 

In  determining  whether  rate  is  confiscatory  there  Is  no  particular  rate 
of  compensation  which  must  in  all  cases  be  regarded  as  sufficient  for  capital 
invested  in  bnsluess  enterprises,  but  such  compensation  depends  upon  dr- 
cnmstance  and  locality. 

Approved  in  Western  Ry.  of  Alabama  v.  Railroad  Commission,  197 
Fed.  958,  969,  holding  void  acts  of  Alabama  of  1907  establishing  pas- 
senger and  freight  rates;  Louisville  etc.  R.  Co.  v.  Siler,  186  Fed.  190, 
refusing  to  enjoin  as  confiscatory  intrastate  rates  established  by  order 
of  commission  under  authority  of  McChord  Act  of  1900,  c.  2,  §820a; 
In  re  Arkansas  Railroad  Rates,  168  Fed.  733,  requiring  railroad  to 
establish  freight  rates  not  more  than  thirty-three  and  one-third  per  cent 
in  advance  of  rates  enjoined  as  condition  of  retaining  injunction  to  re- 
strain enforcement  of  rates  established  by  commission;  Coal  &  Cok« 
Ry.  Co.  V.  Conley,  67  W.  Va.  191,  67  S.  E.  640,  holding  void,  as  to 
complainant  railroad,  passenger  rate  established  by  Act  of  1907,  c.  41. 

Returns  to  which  publie  service  corporations  entitled.  Note, 
L.  B.  A.  1915A,  15,  19,  87,  65,  66,  67. 

Under  facts  herein  held  that  six  per  cent  is  fair  return  on  value  of 
property  devoted  to  public  use. 

Approved  in  Cumberland  Tel.  &  Tel.  Co.  v.  Louisville,  187  Fed.  656, 
668,  holding  ordinance  reducing  rates  so  that  company  earns  less  than 
seven  per  cent  on  present  value  of  its  property  is  void  as  confiscatory; 
In  re  Arkansas  Rate  Cases,  187  Fed.  346,  holding  rates  established  by 
commission,  and  two  cent  passenger  rate  established  by  act  of  1907 
are  void  as  confiscatory;  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  174 
Fed.  742,  748,  99  C.  C.  A.  1,  holding  telephone  rates  established  by 
ordinance  void  as  confiscatory;  St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed. 
354,  holding  Missouri  acts  of  1907  establishing  passenger  rates  and 
maximum  freight  rates  void  as  confiscatory,  where  railroads  cannot  earn 
more  than  three  per  cent  net  income  on  State  business;  Cedar  Rapids 
Gaslight  Co.  V.  Cedar  Rapids,  144  Iowa,  449,  188  Am.  St.  Rep.  899,  48 
L.  B.  A.  (K.  S.)  1025,  120  K.  W.  974,  upholding  gas  rate  ordinance; 
People  V.  State  Board  of  Tax  Commrs.,  196  N.  Y.  68,  89  N.  E.  587, 
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holding  on  certiorari  nnder  tax  law  (Consol.  Laws,  e.  60)  to  review 
valuation  of  special  franchise  of  water  company,  court  may,  in  absence 
of  evidence  as  to  what  would  constitute  reasonable  return,  adopt  six 
per  cent  as  fair  rate  for  purpose  of  calculating  value  of  special  fran- 
chise under  net  earnings  rule;  Puget  Sound  Electric  Ry.  v.  Railroad 
Commission,  65  Wash.  97,  Ann.  Gas.  191SB,  763, 117  Pac.  748,  749,  up- 
holding order  of  commission  establishing  street  railway  rates  between 
cities;  Coal  &  Coke  Ry.  Co.  v.  Cooley,  67  W.  Va.  199,  67  S.  E.  643, 
holding  void,  as  confiscatory,  passenger  rate  established  by  Act  of  1907, 
c.  41,  as  applied  to  complainant  railway. 

Corporation  monopolizeB  gaa  service  of  largest  citj  in  America  and  is 
secure  against  competition,  because  it  is  unthinkable  that  city  would  per- 
mit streets  to  be  torn  up  again  in  order  to  allow  mains  of  another  company 
to  be  laid. 

Approved  in  Cumberland  Gaslight  Co.  v.  West  Virginia  etc.  Gas.  Co., 
182  Fed.  670,  denying  recovery  of  damages  by  holder  of  gas  franchise 
from  another  company  exercising  franchise  with  municipal  consent,  but 
without  complying  with  some  statutory  requirement. 

Taxes  upon  franchises,  even  if  founded  upon  erroneous  valuation,  were 
properly  treated  by  company  as  part  of  its  operating  expenses,  to  be  paid 
out  of  earnings  before  net  amount  could  be  arrived  at  i^n^Ucable  to  divi 
dends. 

Approved  in  People  v.  State  Board  of  Tax  Commrs.,  196  N.  T.  67, 
58,  59,  89  Hf.  £.  586,  587,  holding  taxes  should  be  deducted  from  gross 
earnings  in  order  to  determine  net  earnings  of  taxpayer. 

Where  public  service  corporation  has  monopoly,  "goodwill"  is  not  de- 
ment to  be  included  in  valuation  of  property  as  basis  for  rate-making. 

Approved  in  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  165,  169, 
170,  59  L.  Ed.  1251,  1252,  35  Sup.  Ct.  811,  holding  in  suit  to  enjoin 
ordinance  establishing  gas  rates,  "goodwill"  is  not  element  of  valuation 
of  property,  but  "going  concern  value"  is  property  right  to  be  consid- 
ered in  valuation  for  rate-making  purposes;  Cedar  Rapids  Gas  Light 
Co.  V.  CeaSr  Rapids,  223  U.  S.  669,  56  L.  Ed.  604,  32  Sup.  Ct.  389,  hold- 
ing State  court,  did  not  exclude  "going  value"  but  merely  goodwill  inci- 
dent to  monopoly,  and  upholding  ordinance  establishing  gas  rate ;  Cedar 
Rapids  Gaslight  Co.  v.  Cedar  Rapids,  144  Iowa,  434,  1S8  Am.  St.  Rep. 
299,  48  L.  E.  A.  (N.  8.)  1025,  120  N.  W.  969,  holding  valuation,  for 
rate-making  purposes,  of  plant  of  gas  company  operating  under  exclu- 
sive franchise,  does  not  include  goodwill;  Des  Moines  Gas  Co.  v.  Des 
Moines,  199  Fed.  207,  holding  goodwill  is  not  to  be  included  in  valu- 
ation of  property  of  gas  company  as  basis  of  rates,  but  value  of  plant 
as  "going  concern"  is  to  be  considered;  Spring  Valley  Waterworks  v. 
San  Francisco,  192  Fed.  168,  holding  goodwill  is  not  element  to  be  con* 
sidered  in  valuation  of  property  of  water  company  as  basis  for  rates; 
Contra  Costa  Water  Co.  v.  Oakland,  159  Cal.  339,  113  Pac.  676,  holding 
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water  company  is  not  entitled  to  allowance  for  goodwill  in  determining 
value  of  property  for  rato-making. 

Distinguished  in  Omaha  v.  Omaha  Water  Co.,  218  U.  S.  202,  203,  54 
L.  Ed.  1000,  1001,  30  Sup.  Ct.  615,  upholding  valuation  of  appraisers 
including  "going  concern  value"  as  element  of  value  of  property,  in  suit 
by  water  company  for  specific  performance  of  contract  of  sale  of  water- 
works system;  dissenting  opinion  in  Contra  Costa  Water  Co.  v.  Oak- 
land, 159  Cal.  353,  354,  113  Pac.  682,  majority  holding  water  company 
is  not  entitled  to  allowance  for  goodwill  in  determining  value  of  prop- 
erty for  rate-making. 

Treatment  of  going  concern  "value"  in  publie  service  property  valu- 
ations.   Note,  48  L.  R.  A.  (N.  8.)  1133. 

Value  of  property  as  basis  for  rate-maUng  If  to  be  determined  as 
of  tbe  time  wbea  inquiry  is  made  xegardtng  rates,  and  should  Include 
increase  in  value  since  acquisition  of  property. 

Approved  in  Montana  etc.  R.  Co.  v.  Morley,  198  Fed.  999,  enjoining 
enforcement  of  intrastate  freight  rate  on  coal  established  by  Montana 
railroad  conmiission;  Louisville  etc.  R.  Co.  v.  Railroad  Commission  of 
Alabama,  196  Fed.  821,  822,  823,  and  Western  Ry.  of  Alabama  v.  Rail- 
road Commission,  197  Fed.  970,  both  holding  valuation  of  railroad  prop- 
erty as  basis  of  rates  should  include  value  of  franchise,  and  holding 
acts  of  1907  of  Alabama  establishing  maximum  passenger  and  freight 
rates  void  as  confiscatory;  Spring  Valley  Waterworks  v.  San  Francisco, 
192  Fed.  145,  169,  holding  in  suit  to  restrain  ordinance  establishing 
water  rates,  value  of  franchise  is  element  to  be  included  in  valuation  of 
property;  San  Joaquin  etc.  Irrigation  Co.  v.  Stanislaus  County,  191 
Fed.  891,  897,  holding  in  suit  to  enjoin  enforcement  of  water  rates  that 
company  is  entitled  to  have  value  of  franchise  included  in  valuation  of 
property  as  basis  for  rates;  Cumberland  Tel.  &  Tel.  Co.  v.  Louisville^ 
187  Fed.  641,  642,  holding  present  value,  not  original  cost  of  property, 
is  value  upon  which  company  is  entitled  to  fair  return;  State  ex  rel. 
Railroad  Commrs.  v.  Louisville  etc.  R.  Co.,  62  Fla.  360,  57  South.  190, 
upholding  order  of  commission  requiring  operation  of  s^NUtite  pasBen- 
ger  trains,  instead  of  mixed  passenger  and  freight  trains;  Public  Ser- 
vice Gas  Co.  V.  Board  of  Pub.  Utility  Commrs.,  87  N.  J.  L.  593,  92  Atl. 
611,  holding  value  of  franchise  is  to  be  included  as  element  in  valuation 
of  property  of  public  service  corporation  as  basis  for  rate-making  and 
setting  aside  gas  rate  established  by  commission  based  on  valuation 
excluding  value  of  franchise;  People  v.  State  Board  of  Tax  Commrs., 
196  N.  Y.  59,  89  N.  E.  587,  arguendo. 

Distinguished  in  Des  Moines  Gas  Co.  v.  Des  Moines,  199  Fed.  207, 
holding  in  suit  to  enjoin  enforcement  of  gas-rate  ordinance,  '^  repro- 
duction theory"  is  inapplicable  in  making  valuation  of  property  of 
gas  company,  as  basis  of  rates;  Lincoln  etc.  Light  Co.  v.  Lincoln,  182 
Fed.  928,  holding  in  suit  to  enjoin  enforcement  of  gas  rate  fixed  by 
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ordinance,  company  is  not  entitled  to  have  value  of  franchise  in- 
cljided  in  valuation  of  property  ^  Public  Service  Gas  Co.  v.  Board  of 
PubUc  Utility  Commrs.,  84  N.  J.  L.  476,  482,  483,  484,  87  Atl.  667,  669, 
660,  holding  value  of  franchise  is  not  to  be  included  in  valuation  of 
property  for  rate-making  purposes,  and  upholding  order  of  conunission 
establishing  gas  rates;  People  v.  Willcox,  210  N.  Y.  496,  51  L.  E.  A. 
(N.  S.)  1,  104  N.  E.  916,  holding  gas  company  is  not  entitled  to  have 
cost  of  reproduction  of  pavement  now  in  street,  but  not  in  place  when 
mains  were  laid  allowed  in  ascertaining  capital  actually  expended. 

Valuation  of  pubUe  utility  lands.    Note,  48  L.  B.  A.  (N.  8.)  1201. 

Separable  penalties  provisions  of  laws  of  New  Tork  of  1905,  diapter 
786,  and  Laws  of  1906,  chapter  126,  limiting  price  of  gas,  do  not  render 
acts  void. 

Approved  in  Rail  &  River  Coal  Co.  v.  Yaple,  236  U.  S.  360,  59  L.  Ed. 
616,  36  Sup.  Ct.  369,  upholding  Ohio  "Run  of  Mine"  or  "Anti-screen" 
law  of  1914  regulating  weighing  of  coal  at  mines  for  purpose  of  fixing 
miner's  wages;  Wadley  Southern  Ry.  Co.  v.  Georgia,  235  U.  B.  660, 
662,  664,  59  L.  Ed.  411,  412,  413,  36  Sup.  Ct.  214,  upholding  in  suit  for 
penalty  Georgia  statute  imposing  penalties  for  violation  of  orders  of 
commission,  and  order  of  commission  requiring  carrier  to  desist  from 
accepting  freight  without  prepayment  from  one  carrier  while  it  demands 
prepayment  from  another  carrier;  Wathen  v.  Jackson  Oil  etc.  Co.,  236 
U.  S.  640,  59  L.  Ed.  897,  36  Sup.  Ct.  226,  denying  jurisdiction  of  Fed- 
eral court  in  suit  by  stockholder,  under  Equity  Rule  No.  27,  to  enjoin 
officers  of  corporation  from  complying  with  statute,  not  stating  efforts 
to  induce  corporation  to  sue,  but  merely  asserting  that  officers  not 
wishing  to  comply  with  statute  will  do  so  through  fear  of  its  penalties ; 
Ohio  River  etc.  Ry.  Co.  v.  Dittey  (Ohio  Tax  Cases),  232  U.  S.  694,  58 
L.  Ed.  746,  34  Sup.  Ct.  372,  holding  penalty  provisions  are  separable 
and  do  not  invalidate  Ohio  statute  of  1911  imposing  excise  tax  of 
four  per  cent  on  gross  intrastate  earnings  of  railroads;  Louisville  etc. 
R.  R.  Co.  V.  Garrett,  231  U.  S.  311,  58  L,  Ed.  242,  34  Sup.  Ct.  48,  hold- 
ing severity  of  penalties  of  statute  of  Kentucky  of  1900  providing  for 
establishment  of  intrastate  rates  by  railroad  commission,  tending  to  pre- 
clude appeal  to  court  does  not  render  statute  void  where  penalties  are 
separable;  Southern  Pacific  Co.  v.  Campbell,  230  U.  S.  663,  57  L.  Ed. 
1625,  33  Sup.  Ct.  1027,  holding  separable  penal  provisions  of  statute 
furnish  no  ground  for  enjoining  enforcement  of  intrastate  freight  rate 
order  of  Oregon  commission  made  under  authoiity  of  such  statute; 
Simpson  v.  Shepard,  230  U.  S.  380,  Ann.  Caa.  1916A,  18,  48  L.  R.  A. 
(N.  S).  1151,  57  L.  Ed.  1534,  33  Sup.  Ct.  729,  holding  separable  penal 
provisions,  even  if  void,  do  not  render  rate  statute  void;  Flint  v.  Stone 
Tracy  Co.,  220  U.  S.  177,  Ajin.  Oaa.  1912B,  1812,  55  L.  Ed.  424,  31  Sup. 
Ct.  342,  holding  separable  penalties  provision  does  not  invalidate  cor- 
poration tax  imposed  by  Tariff  Act  of  1909;  Alabama  etc.  Transp. 
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Co.  ▼.  Doyle,  210  Fed.  182,  holding  blae-sky  law  (Pub.  Acts  Mieb. 
1013,  No.  143)  regulating  sale  of  stocks,  bonds,  and  securities  in  State 
is  not  rendered  void  by  separable  penalties  provision,  but  is  void  as 
interference  witb  interstate  commerce;  Ohio  River  etc.  Ry.  Co.  v. 
Dittey,  203  Fed.  549,  upholding  Ohio  act  of  1911  imposing  excise  tax 
on  railroads  and  other  persons  operating  public  utilities,  measured  by 
gross  earnings  from  intrastate  business ;  Grand  Trunk  Ry.  Co.  v.  Mich- 
igan Railroad  Commission,  198  Fed.  1021,  holding  separable  penalty 
provision  does  not  invalidate  Pub.  Acts  Mich.  1911,  No.  139,  regulating 
intrastate  transportation,  and  upholding  order  of  commission  to  en- 
force such  statute,  relating  to  intracity  transportation  of  carload 
freight ;  Barrett  v.  New  York,  189  Fed.  270,  upholding  New  York  City 
ordinance's  regulating  express  wagons  and  requiring  license;  Railroad 
Commission  v.  Central  of  Georgia  Ry.  Co.,  170  Fed.  240,  95  C.  C.  A. 
117,  holding  validity  of  Alabama  rate  statutes  of  1907  does  not  depend 
upon  validity  of  penalty  provisions,  which  are  separable;  St.  Louis  etc. 
R.  Co.  V.  Hadley,  168  Fed.  359,  holding  penalty  provisions  of  Missouri 
passenger  rate  statute  and  of  freight  rate  statute,  are  both  void; 
Perkins  v.  Coffin,  84  Conn.  285,  Aim.  Oasi.  19120,  1188,  79  Atl.  1074, 
denying  injunction  to  restrain  officers  of  corporation  from  calling  meet' 
ing  to  pass  on  question  of  accepting  amendment  to  charter  granted  by 
legislature,  although  parts  of  amendment  may  be  void  as  effecting 
material  change  in  purposes  of  corporation,  where  such  parts  are  sepa- 
rable; State  ex  rel.  Young  v.  Standard  Oil  Co.,  HI  Minn.  102,  126 
N.  W.  532,  upholding  Laws  1907,  c.  269,  forbidding  discriminations  in 
prices  of  petroleum,  as  applied  to  discrimination  in  selling  price  of 
kerosene ;  Red  Lake  Falls  Milling  Co.  v.  City  of  Thief  River  Falls,  109 
Minn.  54,  18  Ann.  Oaa.  182,  24  L.  E.  A,  (N.  S.)  456,  122  N.  W.  873, 
holding  city  ordinance  establishing  fire  limits  is  not  rendered  void  by  pro- 
vision for  excessive  penalties;  State  v.  Adams  Express  Co.,  85  Neb.  39, 
40,  42  L.  R.  A.  (N.  S.)  896,  122  N.  W.  697,  holding  invalidity  of  drastic 
penalties  provision  of  rate  statute  does  not  render  it  void;  dissenting 
opinion  in  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  204,  205,  67  S.  E. 
645^  646,  majority  holding  railroad  is  excepted  from  operation  of  pen- 
alties provision  of  Act  of  1907,  c.  41,  during  prosecution  in  good  faith 
of  suit  to  enjoin  enforcement  of  statute  as  establishing  confiscatory 
rates ;  Northern  Pac.  Ry.  Co.  v.  Lee,  199  Fed.  632,  and  Northern  Union 
Gas  Co.  V.  Mayer,  173  Fed.  629,  both  arguendo. 

Distinguished  in  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  155,  156, 
169,  67  S.  E.  624,  625,  631,  holding  railroad  is  excepted  from  operation 
of  penalties  provision  of  Act  of  1907,  c.  41,  during  prosecution  by  it  in 
good  faith  of  suit  to  determine  whether  such  statute  is  confiscatory  in 
its  operation. 

Excessive  penalty  as  denial  of  due  process.    Notei,  46  Xi.  B»  A. 
(N.  8.)  1040. 
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Statsto  •stobUsfalng  different  gu  rates  for  ettjr  unH  IndlYldiial  con- 
tnmers  is  not  void  for  illegal  discrimination. 

Approved  in  Michigan  Cent.  B.  Co.  v.  Michigan  Railroad  Commission, 
160  Mich.  370, 125  N.  W.  554,  upholding  order  of  commission  fixing  rates 
for  excess  baggage;  State  ex  rel.  Simpson  v.  Chicago  etc.  Ry.  Co.,  118 
Minn.  385,  388,  Ann.  Gas.  1913E,  494,  41  L.  R.  A.  (N.  8.)  524,  137 
N.  W.  4,  5,  upholding  act  establishing  lower  rate  than  maximum  pas- 
senger rate  for  transporting  members  of  State's  military  force  trav- 
eling under  orders;  New  York  Tel.  Co.  v.  Siegel-Cooper  Co.,  202  N.  Y. 
514,  36  L.  B.  A.  (K.  8.)  560,  96  N.  E.  113,  holding  discriminations  of 
telephone  company  in  allowing  discount  to  clergymen  and  charitable 
institutions,  not  allowed  to  department  store,  is  not  illegal. 
.  Distinguished  in  State  v.  Missouri  etc.  Ry.  Co.,  262  Mo.  520,  Ann. 
Oas.  1916E,  949,  L.  B.  A.  19150,  778,  172  S.  W.  38,  holding  one  cent 
militia  fare  law  (Rev.  Stats.  1909,  §  8396),  requiring  railroads  to  carry 
members  of  State  militia,  traveling  under  orders,  at  such  rate,  void 
as  discriminatory. 

Where  complainant  falls  to  sustain  burden  of  mroof  to  abow  gas  rate 
statute  is  confiscatory,  bill  should  be  dismissed  without  prejudiee  to  right 
to  bring  another  action  after  rate  goes  into  effect. 

Approved  in  Missouri  v.  Chicago  etc.  R.  R.  Co.,  241  U.  8.  538,  540, 
60  L.  Ed.  1154,  1155,  36  Sup.  Ct.  715,  holding  decree  dismissing  "with- 
out prejudice"  suit  to  enjoin  enforcement  of  rate  statute  does  not 
leave  controversy  open  as  to  period  dealt  with  by  decree,  and  in  sub- 
sequent suit  to  recover  excess  fares  paid  during  period  of  company's 
suit,  defendant  company  cannot  set  up  defense  of  confiscation;  Des 
Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  173,  59  L.  Ed.  1254,  35  Sup. 
Ct.  811,  dismissing  "without  prejudice"  suit  to  enjoin  ordinance  regu- 
lating price  of  gas;  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  216 
U.  S,  581,  54  L.  Ed.  625,  30  Sup.  Ct.  423,  affirming,  without  prejudice, 
decision  of  State  court  finding  rate  on  specific  commodity  is  not  con- 
fiscatory; Lincoln  etc.  Light  Co.  v.  Lincoln,  182  Fed.  929,  dismissing 
without  prejudice  suit  to  enjoin  gas  rate  as  confiscatory;  Atchison  etc. 
Ry.  Co,  V.  Love,  174  Fed.  61,  62,  holding  railroad  denied  leave  to  file 
,  supersedeas  bond  to  suspend  operation  of  freight  rate  order  of  Okla* 
homa  commission  pending  appeal  to  State  Supreme  Court,  may  invoke 
Federal  jurisdiction  to  enjoin  enforcement  of  order  as  confiscatory; 
Railroad  Commission  v.  Central  of  Georgia  Ry.  Co.,  170  Fed.  233,  95 
C.  C.  A.  117,  reversing -interlocutory  injunction  preventing  practical 
test  before  final  hearing  as  to  whether  rates  established  by  Alabama 
acts  of  1907  are  confiscatory. 

Distinguished  in  Cumberland  Tel.  ft  Tel.  Co.  v.  City  of  Louisville, 
187  Fed.  662,  enjoining  enforcement  of  ordinance  prescribing  rate3  not 
allowing  seven  per  cent  on  present  value  of  property;  City  of  Owens- 
boro  V.  Cumberland  Tel.  ft  Tel.  Co.,  174  Fed.  744,  748,  99  C.  C.  A.  1, 
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enjoining  pendente  lite  ordinance  eetablishing  ehaiges  for  telephone 
serviee. 

Suit  to  enjoin  enforcement  of  fitatnte  by  State  officer  as  snit 
against  State  within  constitutional  prohibition.  Note^  14  Ann. 
Oaa.  793. 

When    action    against    officers    deemed    against    State.    Note,  44 

L.  B.  A.  (N.  8.)  216,  221,  226. 
Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oaa.  19180,  Zl, 

82,  38. 

Miscellaneous.  Cited  in  Continental  Securities  Go.  v.  Interfoorough 
Rapid  Transit  Co.,  221  Fed.  48,  136  C.  C.  A.  570,  holding  Stock  Cor- 
poration Law  of  New  Tork,  §  52,  authorizing  stock  corporations  to 
acquire  and  hold  stocks  and  bonds  of  other  corporations  engaged  in 
similar  business,  does  not  authorize  purchases  of  stock  which  would 
violate  section  14,  prohibiting  combinations  in  restraint  of  trade  in 
necessities  of  life;  People  v.  Willcox,  207  N.  T.  99,  46  L.  R.  A«  (K.  8.) 
629,  100  N.  E.  708,  holding  corporation  commission  cannot  authorize 
issuance  of  stocks  and  bonds  under  Public  Service  Commission  Law,  §  69 
(Laws  1907,  c.  429),  authorizing  gas  and  electrical  companies  to  issue 
bonds,  unless  corporation  has  approval  of  commission  under  section  68 ; 
Bacon  v.  Boston  etc.  R.  R.,  83  Vt.  445,  76  Atl.  138,  upholding  order 
requiring  railroad  to  move  tracks  back  from  station  and  to  construct 
subway  at  depot  approach,  but  not  that  part  of  order  requiring  ex- 
pensive improvements  not  necessary  to  subway;  Coal  ft  Coke  Ry.  Co. 
V.  Conley,  67  W.  Va.  151,  67  S.  E.  623,  holding  corporation  may  sue  in 
its  own  name  to  enjoin  enforcement  of  rate  statute  as  unconstitutional. 

212  U.  &    66-«8,  OS   Za.  Ed.    401,  29    Sup.    Ot.    244,    RAKE8  T.  XJHITED 
STATES. 

under  Bevtoed  Statutes,  sections  6608,  5609,  relating  to  conspiracy,  if 
In  the  prosecution  of  a  conspiracy  a  thing  Is  done  which  Is  a  cdma  midei 
State  laws,  the  conspiracy  Is  punishable  by  a  measure  of  pnnlshment  equal 
to  that  prescribed  by  the  law  of  the  State  for  such  other  crime. 

Approved  in  United  States  v.  Mason,  213  U.  S.  123,  58  L.  Ed.  728, 
29  Sup.  Ct.  480,  holding  Rev.  Stats.,  §  5509,  does  not  embrace  felony 
or  misdemeanor  under  State  laws  of  which  defendants  have  been  ac« 
quitted  in  State  court  prior  to  trial  in  Federal  court. 

212  U.  S.  58-78,  53  I«.  Ed.  402,  29  Sup.  Ot  237,  PBESIBIO  OOUKTT  T. 
KOEL-TOUNO  BOKD  ft  STOCK  00. 

Doctrine  of  Us  pendens  has  no  application  to  commercial  securities. 
Approved  in  Matter  of  Farley  v.  Wurz,  217  N.  Y.  110,  Ul  K.  E. 
481,  holding  transferee  of  liquor  license  is  not  bound  by  doctrine  of 
lis  pendens,  where  prosecution  against  liquor  tax  certificate  holder  «i8 
pending  at  time  of  application  for  transfer. 
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Sflcitals  la  bondfl,  made  by  officers  haTlng  anihority  to  detennlne 
whothor  condltloiis  precedent  have  been  performed,  importing  compliance 
wltb  statute  antliorizing  laniance  of  bonds,  make  prima  fade  case  for  bona 
fide  purchaser  for  yalne. 

Approved  in  City  of  Colorado  v.  Harrison,  228  Fed.  895, 143  C.  C.  A. 
<292,  holding  evidence  offered  by  plaintiff  as  shown  in  bill  of  exceptions 
not  only  makes  prima  facie  oase^  but  supports  finding  of  court  in  case 
in  which  both  parties  requested  instructed  verdict;  City  of  Santa 
Cruz  V.  Wykes,  202  Fed.  369,  120  C.  C.  A.  485,  Hayden  v.  Town  of 
Aurora,  57  Colo.  397,  400,  142  Pac.  186,  187,  and  Town  of  Aurora  v. 
Gates,  208  Fed.  105,  107,  108,  L.  R.  A.  1915A,  910,  125  C.  C.  A.  329, 
all  holding  recital  in  bonds  of  compliance  with  statute  estops  town  from 
defeating  bonds  in  hands  o£  innocent  purchaser;  Citizens'  Sav.  fiank 
V.  Newbuiyport,  169  Fed.  773,  774,  95  C.  C.  A.  232,  holding  fact  that 
some  of  notes  issued  by  treasurer  authorized  to  borrow  specified  amount 
of  money  in  anticipation  of  taxes  were  overissue  is  not  defense  as 
against  bona  fide  holder;  Orrick  v.  Fidelity  ft  Dei>osit  Co.,  113  Md. 
248,  77  Atl.  602,  holding  consolidated  corporation  taking  property 
of  another  corporation  subject  to  existing  liens  and  issuing  bonds  to 
retire  prior  bonds  is  estopped  from  denying  validity  of  bonds  in  hands 
of  bona  fide  purchaser. 

Distinguished  in  Town  of  Aurora  v.  Hayden,  23  Colo.  App.  29,  126 
Pac.  1119,  holding  municipal  bonds  issued  without  authority  of  valid 
ordinance  void  in  hands  of  innocent  purchaser;  Franklin  Savings  Bank 
V.  Inhabitants  of  Framingham,  212  Mass.  94,  98  N.  £•  926,  holding  town 
is  not  liable  on  note  made  to  order  of  treasurer  and  indorsed  by  him, 
where  he  has  no  authority  under  statute  defining  his  power  to  make 
town  party  to  commercial  paper;  Brown  v.  City  of  Newburyport,  209 
Mass.  264,  Ann.  Oaa.  1912B,  495,  95  N.  E.  507,  holding  note  purporting 
to  evidence  loan  to  city  which  shows  on  its  face  absence  of  required 
approval  by  finance  committee  is  void  in  hands  of  innocent  purchaser. 

Recitals  in  municipal  bond  that  debt  limit  has  not  been  exceeded 
as  affecting  validity  thereof  in  hands  of  purchaser.  Note,  17 
Aim.  Oaa.  1245,  1246. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.  Note, 
L.  B.  A.  1915A,  958,  980. 

In  respect  of  doctrines  of  commercial  law  and  general  Jiurispnidence, 
courts  of  United  States  will  exercise  their  own  independent  Judgment  and 
win  not  be  controlled  by  decisions  based  upon  local  statutes  or  local  usage. 
Approved  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  359,  64  L.  Ed. 
234,  30  Sup.  Ct.  140,  holding  Federal  court  is  not  bound  by  decision  of 
State  court  after  deed  involved  in  case  in  Federal  court  was  made  and 
after  injury  was  sustained,  which  held  there  was  no  implied  reservation 
in  deed  conveying  subsurface  coal  and  right  to  mine  it  to  leave  enough 
coal  to  support  surface;  In  re  Progressive  Wall  Paper  Corp.;  229  Fed. 
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493,  143  C.  C.  A.  557,  holding  under  Stock  Corporation  Law  of  New 
York  (Consol.  Laws,  c.  59),  §  55,  bonds  of  corporation  could  not  be 
pledged  to  secure  payment  of  pre-existing  debt;  Kuhn  v.  Fairmont 
Coal.  Co.,  66  W.  Va.  718,  179  Fed.  196,  102  C.  C.  A.  457,  holding  deed 
by  owner  conveying  privil^^  to  mine  for  coal  does  not  by  implication 
reserve  right  to  subjacent  support,  but  is  waiver  of  such  right  and 
grantor  cannot  recover  damages  for  injury  to  surface. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  E.  A.  (N.  S.)  410. 

212  F.  8.  78-86,  53  L.  Ed.  410,  29  Bnp.  Ot  286,  MOTEB  T.  PBAlBODY. 

Oovemor's  declaration  that  state  of  insurrection  exists  is  conclusive. 

Approved  in  In  re  McDonald,  49  Mont.  461,  Ann.  Oas.  1916A,  1166, 
If.  B.  A.  1915B,  988,  143  Pac.  949,  holding  Oovemor  has  power  to 
determine  when  state  of  insurrection  exists,  and  deigring  release  on 
habeas  corpus  of  inciters  of  insurrection;  Ex  parte  Jozies,  71  W.  Va. 
600,  605,  Ann.  Cas.  19140,  81,  45  L.  B.  A.  (N.  8.)  lOSOi.  77  S.tl^  1043, 
1045,  holding  Qovemor  may  apprehend,  in  or  out  of,  .military  zone, 
persons  aiding  insurrection,  and  detain  or  imprison  them  pending  sup- 
pression of  insurrection. 

What  is  due  process  of  law  depends  upon  dreumstances;  detention  of 
person  by  Governor  In  time  of  insurrection  in  good  faith,  altbongh  without 
sufficient  reason,  does  not  warrant  suit  against  €h>vemor. 

Approved  in  Chuoco  Tiaco  v.  Forbes,  228  U.  S.  557,  67  l!  Ed.  965, 
33  Sup.  Ct.  585,  upholding  deportation  of  Chinamen  from  Philippine 
Islands  by  governor-general  prior  to  act  of  legislature  authorizing  such 
deportation ;  In  re  McDonald,  49  Mont.  461,  465,  466,  Ann.  Cas.  1916A, 
1166,  L.  R.  A.  1915B,  988,  143  Pac.  949,  950,  951,  holding  miUtary  force 
may  arrest  rioters  and  hold  them  until  insurrection  is  over  before  de- 
livering them  to  civil  authorities;  Weber  v.  Doust,  84  Wash.  332,  146 
Pac.  624,  holding  detention  of  child  under  Juvenile  Delinquent  Act  with- 
out warrant  was  not  deprivation  of  liberty  without  due  process;  Hat- 
field V.  Graham,  73  W.  Va.  767,  768,  L.  B.  A.  1915A,  175,  81  S.  E. 
536,  holding  Governor  may  suppress  newspaper  circulating  in  martial 
zone  and  tending  to  continue  insurrection;  Ex  parte  Jones,  71  W.  Va. 
591,  596,  603,  606,  608,  Ann.  Oas.  19140,  31,  46  L.  B.  A.  (N.  S.)  1030, 
77  S.  E.  1039,  1041,  1044,  1045,  1046,  holding  Governor  may  apprehend, 
in  or  out  of  military  zone,  persons  aiding  insurrection,  and  detain  or 
imprison  them  pending  suppression  of  insurrection. 

Distinguished  in  dissenting  opinion  in  Ex  parte  Jones,  71  W.  Va.  622, 
Ann.  OaA  19140,  31,  45  L.  B.  A.  (N.  8.)  1030,  77  S.  E.  1052,  majority 
holding  Governor  may  apprehend,  in  or  out  of  military  zone,  persons 
aiding  insurrection,  and  detain  or  imprison  them  pending  suppression  of 
insurrection. 
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<  Denied  in  dissenting  opinion  in  State  ▼.  Brown,  71  W.  Va«  550,  Ann. 
Oas.  19140,  1,  45  L.  E.  A.  (N.  S.)  996,  77  S.  E.  256,  holding  acts  com- 
mitted in  short  interim  between  two  periods  of  military  occupation  for 
suppression  of  insurrection,  and  of  such  nature  as  those  characterizing 
uprising,  are  punishable  by  military  commission. 

Civil  liability  of  officer  to  civilian  for  acts  of  militia.  Note,  16 
Ann.  Oaa.  1165. 

Personal  liability  of  Governor.    Note,  L.  R.  A.  1915A,  176. 

Responsibility  of  soldiers  and  militiamen.  Note,  L.  B»  A.  1915Ai 
1170. 

Poblle  danger  wazrants  sabstltntlon  of  ezeeutlve  yroooss  for  Judicial 
process. 

Approved  in  Ex  parte  Jones,  71  W.  Va.  585,  594,  595,  596,  604,  Ann. 
Oas.  19140,  31,  45  L.  R.  A.  (N.  8.)  1030,  77  8.  E.  1037,  1041,  1045, 
holding  Gk)vemor  may  apprehend,  in  or  out  of  military  zone,  persons 
aiding  insurrection,  and  detain  them  pending  suppression  of  insurrec- 
tion. 

Martial  law.    Note,  Ann.  Oaa.  19140,  27. 

Continuance  of  constitutional  guaranties  during  war  or  insurrec- 
tion.   Note,  45  L.  R.  A.  (N.  8.)  997,  1017. 

212  XT.  8.  86-112,  63  L  Ed.  417,  29  8up.  Ct.  220,  WATBS8-FIEB0E  OIL  00. 
▼.  TEXA& 

Jurisdiction  of  Supreme  Ooort  under  Revised  Statutes,  section  509,  tc 
review  proceedings  of  State  court  Is  limited  to  specific  denials  of  Federal 
riglits  specially  set  up  In  State  court. 

Approved  in  Marshall  v.  Dye,  231  U.  S.  257,  58  L.  Ed.  208,  34  Sup. 
Ct.  92,  denying  jurisdiction  to  review  judgment  of  State  court  enjoining 
State  officers  from  submitting  proposed  CoDstitution  to  electors  of  State ; 
Seaboard  Air  line  Ry.  Co.  v.  Duvall,  225  U.  S.  488,  56  L.  Ed.  1176,  32 
Sup.  Ct.  790,  applying  rule  in  action  under  Federal  Employers*  Liability 
Act ;  Appleby  v.  Buffalo,  221  U.  S.  529,  55  L.  Ed.  841,  31  Sup.  Ct.  699, 
denying  jurisdiction  to  review  award  in  condemnation  proceedings, 
though  award  was  only  nominal;  Mills  v.  Johnson,  215  U.  S.  590,  54 
L.  Ed.  340,  30  Sup.  Ct.  407,  denying  jurisdiction  to  review  judgment  of 
State  court. 


Court  accepts  flndlngB  of  fact  of  State  court  as  conclusive. 
Approved  in  Interstate  Amusement  Co.  v.  Albert,  239  U.  S.  566,  60 
L.  Ed.  443,  36  Sup.  Ct.  169,  holding  finding  of  State  court  that  foreign 
corporation  is  transacting  business  within  State  other  than  interstate 
conunerce,  supported  by  evidence,  is  binding  on  Federal  Supreme  Court ; 
Producers'  Oil  Co.  v.  Hanzen,  238  U.  S.  338,  59  L.  Ed.  1336,  35  Sup. 
Ct.  755,  holding  patent  to  fractional  section  does  not,  merely  because 
of  meanders,  confer  riparian  rights,  but  is  limited  to  sx)ecified  number 
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of  acres ;  Miedreich  v.  Lauenstein,  232  U.  S.  243,  58  L.  Ed.  589,  34  Sup. 
Ct.  309,  upholding,  in  suit  to  vacate  foreclosure,  finding  of  State  court 
that  false  return  made  by  sheriff  of  service  of  process  was  not  procured 
by  fraud,  collusion,  or  imposition  of  plaintiff  or  her  attorneys  in  fore- 
closure suit;  Kerfoot  v.  Farmers  &  Merchants'  Bank,  218  U.  S.  288, 
54  L.  Ed.  1044,  31  Sup.  Ct.  14,  upholding  findings  of  State  court  as  to 
acceptance  of  deed,  on  error  to  review  judgment  of  State  court  holding 
deed  to  bank  valid. 

Distinguished  in  Kinder  v.  Scharff,  231  U.  S.  521,  58  L.  Ed.  845,  34 
Sup.  Ct.  164,  holding  bankruptcy^  court  cannot,  under  Bankruptcy  Act, 
section  2  (8),  remove  bar  of  section  lid  and  allow  trustee  to  sue  on 
claim  which  he  undervalued. 

States  having  power  to  pass  aati-tnut  laws  may  provide  for  proceed- 
ings to  enforce  same,  and  State  may,  within  constitutional  limitations^ 
provide  its  own  method  of  procedure  and  determine  methods  by  which  such 
laws  shall  be  made  effectual. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  328,  59  L.  Ed.  980,  35  Sup. 
Ct.  582,  holding,  question  whether  State  is  depriving  prisoner  of  his 
liberty  without  due  process  cannot  be  determined  with  fairness  to  State 
until  conclusion  of  trial  in  State  courts;  dissenting  opinion  in  Louis- 
ville etc.  R.  R.  Co.  V.  Central  Stock  Yards  Co.,  212  U.  S.  147,  58  L.  Ed. 
447,  29  Sup.  Ct.  246,  majority  holding  provisions  of  Kentucky  Consti- 
tution, §§  213,  214,  requiring  carrier  to  deliver  cars  to  connecting  carrier 
without  adequate  provision  for  their  return,  void  as  denial  of  due  process 
of  law. 

As  eighth  amendment  against  excessive  fines  does  not  control  State  legis- 
lation, and  fixing  of  punishment  for  crime  or  penalties  is  within  power  of 
State.  Federal  Supreme  Court  can  only  interfere  with  State  legislation 
and  Judicial  action  enforcing  it  where  fines  imposed  are  so  grosdy  oxresriTe 
as  to  be  deprivation  of  property  without  due  process  of  law. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Tucker,  230  U.  S.  351,  67 
L.  Ed.  1511,  33  Sup.  Ct.  961,  holding  void  provision  relating  to  liqui- 
dated damages  of  Kansas  statute  of  1905  establishing  maximum  rates 
for  transportation  of  oil  and  gasoline;  Graham  v.  West  Virginia,  224 
U.  S.  631,  70  W.  Va.  804,  56  L.  Ed.  924,  32  Sup.  Ct.  583,  upholding  West 
Virginia  statute  imposing  heavier  penalty  upon  pei*sons  previously  con- 
victed of  crime;  Standard  Oil  Co.  v.  Missouri,  224  U.  S.  286,  Ann.  Oas. 
1913D,  936,  56  L.  Ed.  769,  32  Sup.  Ct.  406,  holding  State  judgment  in 
quo  warranto  proceeding  against  corporation  violating  State  anti-trust 
laws  was  not  void  because  no  statute  fixed  maximum  penalty,  or  rule 
for  measuring  damages,  and  when  amount  of  fine  was  fixed  by  State 
Supreme  Court  there  was  no  right  of  review;  McKinney  v.  Landon, 
209  Fed.  309,  126  C.  C.  A.  226,  holding  foreign  corporation,  engaged  in 
interstate  and  local  commerce,  may  be  adjudged  guilty  of  violating  State 
anti-trust  laws  and  to  pay  fine  therefor,  and  receiver  of  all  its  property 
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in  State  may  be  appointed;  Knight  ft  Jillson  Co.  v.  Miileri  172  Ind.  50, 
18  Ann.  Oas.  1146,  87  N.  E.  832,  upholding  Anti-tm^t  Act  of  1899,  p.  257, 
c.  148,  prohibiting  combinations  to  prevent  dealers  and  manufacturers 
from  selling  supplies  to  dealer,  manufacturer  or  artisan,  and  penalties 
provision  thereof;  State  v.  Burlington  Drug  Co.,  84  Vt.  254,  78  Atl.  886, 
holding  penalties  provision  of  Public  Statutes,  §§5141,  5143,  for  viola- 
tion of  provisions  relating  to  sale  of  intoxicating  liquor  does  not  render 
such  provision  void;  Ex  parte  Walsh,  59  Tex.  Cr.  419,  129  8.  W.  123, 
upholding  act  (Laws  1909,  c.  45)  prohibiting  pool-selling  and  betting  on 
horseraces,  and  imposing  penalties  for  violation  thereof. 

Texas  antl-tnut  laws  of  1899  and  1908  are  not  so  vague  and  in- 
definite In  prohibiting  acts  vblch  'tend"  or  are  ''reasonably  calculated'' 
to  xestraln  trade  and  competition  as  to  be  denial  of  due  FroceM  of  law. 

Approved  in  Fox  v.  Washington,  236  U.  S.  276,  59  L.  Ed.  576,  35  Sup. 
Ct.  383  (aflarming  71  Wash.  187,  127  Pac.  1112),  upholding  Washing- 
ton statute  (Rem.  ft  Bal.  Code,  §  2564)  declaring  circulation  of  written 
or  printed  matter  inciting  or  having  tendency  to  incite  to  commission 
of  crime,  breach  of  peace,  or  disrespect  for  law  or  courts,  to  be  gross 
misdemeanor;  Mutual  Film  Corp.  v.  Industrial  Commission,  236  U.  8. 
246,  Ann.  Oaa.  19160,  296,  59  L.  Ed.  560,  35  Sup.  Ct.  387,  upholding 
Ohio  act  of  1913  creating  board  of  censors  of  motion  picture  films; 
Nash  V.  United  States,  229  U.  S.  378,  57  L.  Ed.  1236,  33  Sup.  Ct.  780, 
holding  there  is  no  constitutional  difficulty  in  enforcing  criminal  part 
of  Sherman  Anti-trust  Act;  Van  Dyke  v.  Geary,  218  Fed.  121,  holding 
penalties  provisions  of  Laws  of  Arizona  1912,  c.  90,  creating  State  cor- 
poration void  as  depriving  corporations  of  right  of  appeal  to  courts  to 
determine  validity  of  orders  of  commission;  American  Linseed  Oil  Co. 
v.  Crumbine,  207  Fed.  337,  125  C.  C.  A.  82,  upholding  provision  of 
Sess.  Laws  of  Kansas  of  1911,  o.  179,  relating  to  adulteration  of  turpen- 
tine, linseed  or  flaxseed  oil;  United  States  v.  Patterson,  201  Fed.  708, 
709,  710,  holding  Sherman  Anti-trust  Act  valid  criminal  statute,  and 
prosecution  thereunder  for  conspiracy  to  monopolise  cash  register  busi- 
ness does  not  deprive  person  of  due  process  of  law;  In  re  Opinion  of 
the  Justices,  211  Mass.  623,  99  N.  E.  295,  holding  House.  Bill  No.  2247, 
prohibiting  combinations  or  discriminations  in  price  of  commodities  sold 
for  purpose  of  destroying  competitor  or  creating  monopoly  is  within 
police  power  of  State. 

Constitutionality  of  statutes  designed  to  prevent  monopolies  and 
trusts.    Note,  18  Ann.  Osa.  1154,  1156. 

Exempting  wage-earners  from  anti-trust  laws.    Note,  52  L.  B.  A. 
(N.  8.)  529. 

Miscellaneous.  Cited  in  Waters-Pierce  Oil  Co.  ▼.  Texas,  212  U.  S. 
113,  118,  53  L.  Ed.  482,  434,  29  Sup.  Ct.  227,  another  phase  of  same 
litigation ;  Palmer  v.  Texas,  212  U.  S.  123,  124,  53  L.  Ed.  437,  29  Sup. 
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Ct.  230y  reciting  hiatory  of  litigation;  Provo  Beneh  Canal  ete.  Co.  ▼• 
Tanner^  239  U.  8.  325,  60  L.  Ed.  308,  36  Sup.  Ct.  102,  incidentally. 

212  U.  &  112-118^  58  L.  Ed.  431,  29  Sop.  Ot.  227,  WATEBS-PIEBOB  OIL 
OO.  ▼.  TEXAS. 

Eeylew  of  Judgment  of  State  court  hy  Federal  Supreme  Court  is  Urn- 
Itod  to  aesignmaBta  of  error  made  and  paued  upon  in  Judgment  of  State 
court,  and  aMignment  of  exron  in  Federal  Supreme  Oourt  cannot  bring  into 
record  new  matter  for  consideration. 

Approved  in  Cleveland  etc.  R.  R.  Co.  ▼.  Cleveland,  235  U.  S.  53,  69 
L.  Ed.  128,  35  Sup.  Ct.  21,  holding  allegation  that  change  of  decision 
of  State  court,  construing  statute  concerning  contract,  impairs  obliga- 
tion of  contract,  does  not  set  up  Federal  right;  Palmer  v.  Texas,  212 
U.  S.  127,  53  L.  Ed.  439,  29  Sup.  Ct.  230,    arguendo. 

Attempt  to  assign  new  errcn  in  petition  for  rehearinit  In  State  court, 
whldi  are  overruled  without  passing  on  Federal  gnestion«  will  not  sustain 
writ  of  error  from  Supreme  Oourt. 

Approved  in  Minneapolis  etc.  R.  Co.  v.  Alexander,  239  U.  S.  635, 
60  L.  Ed.  479,  36  Sup.  Ct.  283,  Diener  v.  Lane,  239  U.  S.  632,  60  L.  Ed. 
477,  36  Sup.  Ct.  219,  Wallbrecht  v.  Ingram,  239  U.  S.  625,  60  L.  Ed. 
473,  36  Sup.  Ct.  162,  City  of  Lewiston  v.  Chamberlain,  234  U.  S.  751, 
58  L.  Ed.  1577,  34  Sup.  Ct.  775,  Lake  v.  Bonynge,  232  U.  S.  715,  58 
L.  Ed.  812,  34  Sup.  Ct.  330,  King  v.  Buskixk,  231  U.  S.  736,  58  L.  Ed. 
460,  34  Sup.  Ct.  316,  Mengel  v.  Mangel,  227  IT.  S.  675,  57  L.  Ed.  699,  33 
Sup.  Ct.  327,  Kansas  City  v.  Kansas,  226  U.  S.  599,  67  L.  Ed.  375,  33 
Sup.  Ct.  112,  Missouri  Pacific  Ry.  Co.  v.  Lessenden,  225  U.  S.  696,  56 
L.  Ed.  1262,  32  Sup.  Ct.  838,  Baird  v.  Howison,  223  U.  S.  712,  56  L.  Ed. 
625,  32  Sup.  Ct.  520,  and  Duval  v.  State  of  Louisiana,  239  U.  S.  627, 
60  L.  Ed.  474,  36  Sup.  Ct.  162,  all  dismissing  for  want  of  jurisdiction ; 
Forbes  v.  State  Council  of  Virginia,  Junior  Order  United  American 
Mechanics,  216  U.  S.  399,  54  L.  Ed.  536,  30  Sup.  Ct.  295,  denying  juris- 
diction where  Federal  question  was  introduced  into  record  for  first  time 
on  petition  for  rehearing;  Mills  v.  Johnson,  215  U.  S.  590,  64  L.  Ed.  340, 
30  Sup.  Ct.  407,  denying  jurisdiction  to  review  judgement  of  State  court. 

Where  State  court  decides  case  upon  independent  non-Federal  ground 
sufllcient  to  maintain  Judgment,  Federal  Supreme  Court  has  no  Jurisdiction 
to  review  case. 

Approved  in  Yazoo  etc.  R.  R.  Co.  v.  Brewer,  231  U.  S.  249,  68  L.  Ed. 
206,  34  Sup.  Ct.  90,  denying  jurisdiction  to  review  judgment  of  State 
court  determining  possession  of  land  under  State  law;  Palmer  v.  Texas, 
212  U.  S.  131,  63  L.  Ed.  441,  29  Sup.  Ct.  230,  upholding  decision  of 
State  court  sustaining  appointment  of  receiver  for  foreign  corporation 
under  general  statutes  in  force  when  foreign  corporation  entered  State, 
although  appointment  is  also  sustained  under  special  act  of  1907  enacted 
after  corporation  entered  State;  Hubbard  v.  Worcester  Art  Hoseom, 
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220  U.  S.  605,  65  L.  Ed.  606,  31  Sup.  Ct.  718,  Devou  v.  Cincinnati  etc. 
Ry.  Co.,  220  U.  S.  606,  56  L.  Ed.  605,  31  Sup.  Ct.  718,  Globe  Printing 
Co.  V.  Cook,  220  U.  S.  603,  55  L.  Ed.  606,  31  Sup.  Ct.  717,  Venner  v. 
Denver  Union  Water  Co.,  219  U.  S.  583,  65  L.  Ed.  346,  31  Sup.  Ct.  472, 
Loeb  V.  Jennings,  219  U*.  S.  582,  55  L.  Ed.  845,  31  Sup.  Ct.  469,  Hunter 
V.  South  Carolina,  219  U.  S.  582,  55  L.  Ed.  346,  31  Sup.  Ct.  470,  and 
Quincy  etc.  R.  R.  Co.  v.  Shohoney,  223  U.  S.  705,  56  L.  Ed.  621,  32  Sup. 
Ct.  517,  all  dismissing  for  want  of  jurisdiction. 

Miscellaneous.  Cited  in  Palmer  v.  Texas,  212  U.  S.  123, 124,  53  L.  Ed. 
437,  29  Sup.  Ct.  230,  reciting  history  of  litigation. 

212  U.  a  118-132,  63  L.  Ed.  436,  29  Sup.  Ot  230,  PAIiBfEB  ▼.  TEXAS. 

Appeal  and  gtvliig  of  bond  only  BUSpendB  order  of  receiver,  and  opart 
does  not  lose  Jurisdiction  over  property  by  filing  of  supersedeas  bond. 

Approved  in  Stirling  v.  Seattle  etc.  Ry.  Co.,  198  Fed.  919,  following 
rule. 

Where  court  of  eompetent  jurisdiction,  State  er  Federal,  takes  posses- 
sion of  property,  or  by  its  procedure  obtains  Jurisdiction  over  same,  such 
property  is  withdrawn  ttom  Jurisdiction  of  other  authority  as  effectually 
as  if  property  had  been  entirely  removed  to  territory  of  other  sovereignty. 

Approved  in  Stirling  v.  Seattle  etc.  Ry.  Co.,  198  Fed.  919,  following 
rule;  Lively  v.  Picton,  218  Fed.  404,  409,  134  C.  C.  A.  189,  holding 
appointment  by  court  of  receiver  for  foreign  corporation  having  its 
only  place  of  business  and  all  of  its  assets  within  jurisdiction  of  court, 
and  g^iving  authority  to  such  receiver  to  sue  for  diversion  of  trust  fund, 
excludes  receiver  in  State  of  incorporation  to  maintain  suit  on  same 
cause  of  action,  although  his  suit  was  instituted  first;  Ehnpire  Trust  Co. 
V.  Brooks,  232  Fed.  644,  645,  646,  146  C.  C.  A.  567,  holding  erroneous 
order  of  Federal  court  directing  receiver  of  Federal  court  to  surrender 
mortgaged  prox)erty  to  receiver  of  State  court,  where  latter  was  ap- 
pointed after  former  took  possession  of  property  in  foreclosure  suit  in 
Federal  court,  although  suit  in  State  court  was  first  filed. 

Right  to  control  action  as  between  two  courts  of  concurrent  juris- 
diction.   Note,  Ann.  Oas.  1912A,  161. 

Appointment  by  State  court  of  receiver  of  property  of  foreign  corpora- 
tion «Agaged  in  interstate  commerce  is  not  unlawful  interference  with 
interstate  commerce. 

Approved  in  McKinney  v.  Landon,  209  Fed.  309,  126  C.  C.  A.  226, 
holding  foreign  corporation,  engaged  in  interstate  and  local  commerce, 
may  be  adjudged  guilty  of  violating  State  anti-trust  laws  and  to  pay 
fine  therefor,  and  receiver  of  all  its  property  in  State  may  be  appointed ; 
McKinney  v.  Kansas  Natural  Gas  Co.,  206  Fed.  779,  upholding  appoint- 
ment by  State  court  of  receiver  to  administer  property  of  foreign  cor- 
poration engaged  in  interstate  commerce.  * 
XIX— 89 
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Liability  of  party  at  whose  instance  receiver  is  appointed  for  ex- 
penses of  receivership.    Note,  Ann.  Gas.  1913B,  588. 

Interference  by  conrts  with  internal  affairs  of  foreign  corporation. 
Note,  19  Ann.  Gas.  91. 

Effect  of  appeal  from  order  appointing  receiver  to  enable  a  court 
of  concurrent  jurisdiction  to  take  jurisdiction.  Note,  22  L.  R.  A. 
(N.  8.)  817. 

Liability  for  cost  of  receivership  where  final  judgment  is  against 
the  moving  party.    Note,  25  L.  R.  A.  (N.  S.)  418. 

Miscellaneous.  Cited  in  Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  115, 
58  L.  Ed.  488,  29  Sup.  Ct.  227,  incidentally;  Ex  parte  Walsh,  59  Tex« 
Cr.  419,  129  S.  W.  123,  upholding  act  (Laws  1909,  o.  46)  prohibiting 
poolselling  and  betting  on  horseraceS|  and  imposing  penalties  for  viola- 
tion thereof. 

212  XT.  a  132-152,  58  L^  Sd.  441,  29  Sup.  Gt  246,  LOUISVIU£  k  NASH- 
VIU^B  &.  R.  GO.  T.  GHNT&AL  8TOGK  YARDS  00. 

Law  Itself  must  save  rights  of  parties  and  not  leaye  them  to  discre- 
tion of  court. 

Approved  in  Coe  v.  Armour  Fertilizer  Works,  237  U.  S.  425,  59  L.  Ed. 
1082,  35  Sup.  Ct.  625,  holding  void  General  Statutes  of  Florida  of  1906, 
§  2677,  as  amended  in  1909,  allowing  execution  against  property  of 
stockholder  after  return  of  "no  property"  against  corporation,  without 
notice  to  stockholder. 

Provision  of  Kentucky  Gonstltution,  sections  218,  214,  requiring  carrier 
to  deliver  cars  to  connecting  carrier  without  adequate  compensation  for 
their  return,  is  taking  of  property  without  compensation  in  violation  of 
Fonrteentb  Amendment. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Nebraska,  217  U.  S.  206,  18 
Ann.  Gas.  989,  54  L.  Ed.  781,  30  Sup.  Ct.  461,  holding  void  Nebraska 
statute  requiring  railroads  to  make  switch  connections  with  elevators; 
Hocking  Valley  R.  Co.  v.  New  York  Coal  Co.,  217  Fed.  732, 132  C.  C.  A. 
387,  holding  action  under  Rev.  Stats.  Ohio,  §  3373-1  for  failure  to  main- 
tain switch-track  connection,  is  liability  created  by  statute  within  Gen. 
Code  Ohio,  §  11,222,  prescribing  six-year  limitation  of  action ;  Balti- 
more etc.  R.  R.  Co.  V.  United  States,  195  Fed.  965,  holding  road  is  not 
"lateral  branch  line  of  railroad"  within  meaning  of  Interstate  Commerce 
Act,  §  1,  as  amended  by  acts  of  1906  and  1910,  and  order  of  commis- 
sion requiring  switch  connection  is  void ;  Southern  Pao.  Co.  v.  Campbell, 
189  Fed.  700,  holding  void  Laws  Oregon  1907,  §27^  requiring  inter- 
switching  of  cars,  including  interstate  trafiic ;  Pacific  Telephene  etc.  Co. 
V.  Eshleman,  166  Cal.  683,  Axin.  Gas.  1915G,  822,  50  L.  R.  A.  (N.  8.)  652, 
137  Pac.  1135,  holding  order  of  commission  requiring  telephone  company 
to  permit  physical  eonneotion  between  its  long  distance  lines  and  local 
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lines  of  companies  competing  with  it  locally,  with  no  provision  for  com- 
pensation is  void;  Qnlf  etc.  Ry.  Co.  v.  State,  56  Tex.  Civ.  366,  369,  120 
S.  W.  1036,  1038,  holding  void  Rev.  Stats.  1895,  §  4574,  and  order  of 
commission  requiring  railroad  to  deliver  carload  freight  to  connect- 
ing carrier  without  provision  for  compensation  for  loss  of  cars  going 
beyond  its  control;  Sargent  v.  Rutland  R.  Co.,  86  Vt.  341,  85  Atl.  659, 
holding  void  Laws  of  1906,  No.  122,  §§  8, 10,  and  Laws  1910,  No.  147,  §  1, 
relating  to  demurrage  charges,  and  not  limited  to  intrastate  commerce. 
Distinguished  in  Grand  Trunk  Ry.  Co.  v.  Michigan  R.  R.  Commission, 
231  U.  S.  470,  58  L.  Ed.  318,  34  Sup.  Ct.  152  (affirming  198  Fed.  1019), 
and  Michigan  Central  R.  R.  Co.  v.  Michigan  R.  R.  Commission,  236 
U.  S.  633,  634,  59  L.  Ed.  757,  35  Sup.  Ct.  422  (affirming  168  Mich.  237, 
132  N.  W.  1071),  both  upholding  order  of  Michigan  railroad  commis- 
sion requiring  railroad  and  street  railway  to  make  physical  connection 
for  interchange  of  intrastate  traffic  at  Detroit;  Louisville  etc.  R.  Co. 
V.  United  States,  216  Fed.  684,  upholding  order  of  commission  requir- 
ing railroads  to  establish  and  maintain  same  practice  of  interswitching 
of  coal  to  and  from  railroads  of  third  company  as  between  tracks  of 
each  other;  Pennsylvania  Co.  v.  United  States,  214  Fed.  448,  upholding 
order  of  Interstate  Commerce  Commission  requiring  railroad  to  perform 
service  of  receiving  and  forwarding  freight  of  railroad  on  same  terms 
that  it  performs  such  service  for  other  railroads;  Chicago  etc.  Ry.  Co. 
v.  Public  Utilities  Commission,  267  111.  560,  108  N.  E.  742,  upholding 
order  of  commission  requiring  railroads  to  continue  in  effect  interswitch- 
ing rates  established  by  agreement;  Railroad  &  Warehouse  Commission 
V.  VandaUa  R.  R.  Co.,  258  Dl.  402,  Ann.  Oas.  1914B,  368,  101  N.  E.  602, 
upholding  order  of  commission  requiring  carrier  to  establish  rate  and 
make  single  charge  for  switching  services  and  to  desist  from  making 
separate  chaiges;  Vandalia  R.  Co.  v.  Public  Service  Commission,  182 
Ind.  301,  106  N.  £.  372,  upholding  order  of  eommiasion  requiring  carrier 
to  receive  on  its  tracks  and  terminals  cars  transported  by  other  rail- 
roads; Public  Service  Commission  v.  Northern  Cent.  Ry.  Co.,  122  Md. 
372,  375,  377,  380,  383,  90  Atl.  112,  113,  114,  116,  upholding  order  of 
commission  establishing  switching  district  in  Baltimore  and  requiring 
carriers  to  receive  ears  from  each  other  and  transport  to  points  on 
respective  systems  within  district,  and  establishing  rates  for  such  service ; 
State  ex  rel.  Great  Northern  Ry.  Co.  v.  Public  Service  Commission,  76 
Wash.  632,  633, 137  Pac.  135, 136,  upholding  order  of  commission  direct- 
ing raili'oads  to  establish  joint  rates. 

Power  of  State  or  public  service  commission  to  compel  public  ser- 
vice corporations  to  make  connections  with  each  other.  Note, 
Ann.  Oas.  19150,  850. 

Defect  of  provision  of  State  Constitution  in  not  providing  compensa- 
tion for  taking  of  property  cannot  be  remedied  by  courts  Inserting  provl. 
slons  for  compensation  In  Judgments  under  It, 
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Approved  in  Kansas  City  Southern  Ry.  Co.  v.  Kaw  Valley  Drainage 
District,  223  U.  S.  77,  58  L.  Sd.  858,  34  Sap.  Ct.  564,  holding  void  order 
of  court  requiring  removal  of  bridge  of  interstate  railroad  in  interests 
of  drainage  district. 

Explained  in  International  Harvester  Co.  v.  Kentucky,  234  U.  S.  220, 
58  L.  Ed.  1286,  34  Sap.  Ct.  853,  holding  anti-trast  provision  of  Ken- 
tucky Constitution  of  1891  and  acts  of  1900  and  1906, 'as  construed 
by  highest  State  court,  void  as  affording  no  definite  standard  of  con- 
duct. 

Duty  of  carrier  to  accept  goods  does  not  require  it  to  accept  cars  of 
competing  roads  at  connecting  points  near  terminals  wblcb  woold  resnlt 
in  use  of  its  costly  terminals  without  compensation  by  such  competing 
roads. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Arkadelphia  Milling  Co.,  120 
Ark.  581,  180  S.  W.  203,  holding  under  provisions  of  Kirby's  Digest, 
§§  6829,  6830,  requiring  railways  to  make  rates  between  stations  where 
there  is  continuous  line  whether  belonging  to  another  company  or 
not,  refusal  to  switch  cars  of  shipper  over  spur-tracks  constructed  ex- 
clusively for  benefit  of  another  shipper  is  not  discrimination;  State  v. 
Florida  E.  C.  Ry.  Co.,  69  Fla.  499,  68  South.  763,  denying  mandamus 
to  compel  enforcement  of  rule  15  of  commission  relating  to  charges  for 
switching  services;  State  v.  Louisville  etc.  R.  Co.,  69  Fla.  215,  67 
South.  876,  holding  rules  3,  15  and  17  of  commission  when  validly 
construed  do  not  require  use  of  terminals  by  competing  line  without 
compensation,  and  denying  mandamus  to  compel  carrier  to  perform 
switching  service  within  its  terminal  limits  for  competing  line;  State 
ex  rel.  Goodwine  v.  Cadwallader,  172  Ind.  632,  87  N.  E.  649,  denying 
mandamus  to  enforce  specifically  agreement  between  telephone  com- 
panies operating  separate  systems,  but  having  physical  connection,  to 
render  service  to  patrons  of  each  other;  dissenting  opinion  in  Penn- 
sylvania Co.  V.  United  States,  214  Fed.  453,  454,  majority  upholding 
order  of  Interstate  Commerce  Commission  requiring  railroad  to  per- 
form service  of  receiving  and  forwarding  freight  of  railroad  on  same 
terms  that  it  performs  such  service  for  other  railroad. 

Distinguished  in  Pennsylvania  Co.  v.  United  States,  236  U.  S.  369, 
370,  371,  59  L.  Ed.  626,  627,  36  Sup.  Ct.  370,  upholding  order  of  Inter- 
state Commerce  Commission  requiring  carrier  to  receive  and  transport 
over  its  terminals  carload  interstate  freight  from  carrier  having  physical 
connection  with  its  lines  on  same  terms  it  performs  like  service  for 
other  connecting  carriers;  Grand  Trunk  Ry.  Co.  v.  Michigan  R.  R. 
Commission,  231  U.  S.  471,  58  L.  Ed.  318,  34  Sup.  Ct.  152,  holding 
order  of  Michigan  railroad  commission  requiring  railroad  and  street 
railway  to  make  physical  connection  for  interchange  of  intrastate 
traffic  in  Detroit,  is  not  appropriation  of  terminals  of  one  road  for  use 
of  other;  Chicago  etc.  Ry.  Co.  v.  Railroad  Commission,  175  Ind.  645, 
647,  95  N.  E.  370,  upholding  order  of  commission  establishing  switch- 
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ing  rates  between  connecting  railroads,  and  requiring  railroad  to  re- 
ceive freight  transported  by  another  railroad  and  deliver  it  to  indus- 
tries located  on  its  lines;  Public  Service  Commission  v.  Northern 
Cent,  Ry.  Co.,  122  Md.  380,  384,  90  Atl.  114,  116,  upholding  order  of 
commission  establishing  switching  district  in  Baltimore  and  requiring 
carriers  to  receive  cars  from  each  other  and  tran8X)ort  to  points  on 
respective  systems  within  district,  and  establishing  rates  for  such  ser- 
vice<  Home  Telephone  Co.  v.  Qranby  etc.  Telephone  Co.,  147  Mo.  App. 
234,  126  S.  W.  778,  holding  void,  under  Rev.  Stats.  1899,  §  1255,  con- 
tract between  two  telephone  companies  giving  exclusive  right  of  physical 
connection  and  to  have  transmitted  messages  arriving  on  lines  of  either 
party  destined  to  points  on  lines  of  other,  not  reached  by  lines  of 
initial  company. 

Duty  of  carrier  to  accept  freight  originating  and  terminating  within 
city  limits.    Note,  33  L.  R.  A.  (K.  S.)  443. 

What  is  railroad  ^'terminal  company."    Note,  Ann.  Oas.  1915D» 
1248. 

Interstate  Commerce  Act  of  1887»  diapter  104,  section  3^  does  not  re- 
quire railroad  to  receive  livestock  tendered  at  point  without  State  and  to 
deliver  same  at  point  of  physical  connection  in  State  witb  another  rail- 
road for  iQtimate  delivery  to  stockyards,  which  would  require  railroad  to 
build  chutes  or  to  hand  over  its  cars  to  connectbig  railroad. 

Approved  in  Commonwealth  v.  Norfolk  etc.  Ry.  Co.,  Ill  Va.  68,  68 
S.  £.  354,  holding  section  1294c  (4),  similar  to  Interstate  Commerce 
Act  of  1887,  G.  104,  §  3,  cl.  2,  did  not  authorize  commission  to  compel 
railroads  owning  and  operating  joint  depot  to  permit  use  of  depot  and 
terminal  tracks  by  another  railroad. 

Carrier's    duty  to  deliver  car  at  consignee's  place,  of    business. 
Note,  41  L.  R.  A.  (N.  S.)  682. 

Requiring  connection  or  joint  use  of  properties  of  public  service 
corporation  as  a  taking.    Note,  50  L.  R.  A.  (N.  S.)  655. 

Miscellaneous.  Cited  in  Union  Stockyards  Co.  v.  United  States,  169 
Fed.  407,  94  C.  C.  A.  626,  holding  stockyards  company  maintaining  sev- 
eral miles  of  railroad  tracks  connecting  with  tracks  of  railroad  com- 
panies, transporting  interstate  shipments  of  stock  by  means  of  its  own 
locomotives  and  employees,  is  common  carrier  within  Safety  Appliance 
Act. 

212  XT.  a  152-159,  53  L.  Ed.  449,  29  Sup.  Ot.  278,  ONTARIO  LAND  GO. 
V.  YORDY. 

Description  in  tax  proceeding  not  officially  or  technically  correct^  which 
identifies  land  is  sufficient,  and  owner  of  land  knowing  authorities  were 
attempting  to  tax  reserved  tract  under  description  is  not  deprived  of  prop* 
erty  without  due  process. 
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Approved  in  Ontario  Land  Co.  v.  Wilfong,  223  U.  S.  551^  656,  558, 
56  L.  Ed.  548,  550,  32  Sup.  Ct.  328  (affirming  171  Fed.  53,  96  C.  C.  A. 
293),  holding  in  suit  to  quiet  title  to  land  against  tax  deeds  issued 
under  Washington  tax  laws,  that  tax  judgment  and  deeds  were  valid, 
although  certificate  of  delinquency  was  not  filed. 

Miscellaneous.  Cited  in  Warren  v.  Oregon  etc.  R.  Co.,  176  Fed. 
337,  99  C.  C.  A.  473,  holding  under  Laws  of  Washington  1899,  p.  299, 
§  18,  as  construed  by  highest  State  court,  tax  deed  is  prima  facie  evi- 
dence not  only  of  validity  of  deed  and  order  under  which  sale  was 
made,  but  also  of  regularity  of  all  prior  proceedings. 

212  V.  8.  169-182,  53  L.  Ed.  453,  29  Snp.  Ct.  270,  WATBBS-PIEBOE  OIL 
GO.  V.  DESELMS. 

Where  sobject  la  within  power  of  State,  It  la  not  within  provinee  of 
Judiciary  to  disregard  statutory  standards  on  gromid  that  leglBlature  did 
not  act  wisely  in  enacting  them. 

Approved  in  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed. 
702,  upholding  North  Carolina  statute  of  1909  regulating  inspection 
and  testing  of  illuminating  oils,  and  imposing  tax  to  defray  cost  of 
inspection. 

Supreme  Court  of  Oklahoma  did  not  err  in  Judicially  noticing  custom 
in  territory  to  use  coal  oil  in  kindling  fires. 

Approved  in  Naftzger  v.  United  States,  200  Fed.  496,  118  G.  C.  A. 
598,  holding  in  prosecution  for  receiving  stolen  stamps,  court  will 
take  judicial  notice  of  fact  that  it  is  unusual  to  buy  stamxM  elsewhere 
than  at  postoffice,  except  in  small  amounts,  and  that  banks,  railways, 
mail  order  companies  and  other  large  concerns  have  on  hand  thousands 
of  dollars  in  postage  stamps. 

Judicial  notice  of  usage  or  custom.    Note,  Ann.  Gas.  1912A,  899. 

Use  of  kerosene  or  similar  substance  for  kindling  fire  as  negli- 
gence.   Note,  Ann.  Cas.  1912A,  630. 

While  burden  on  plalntiiT  is  not  satisfied  by  showing  accident  and 
injury,  where  there  was  adequate  proof  to  show  explosion  occurred  which 
could  only  have  occurred  by  unlawful  character  of  article  sold  by  defend- 
ant, peremptory  instruction  for  defendant  is  properly  refused. 

Approved  in  Norfolk  etc.  Ry.  Co.  v.  Hauser,  211  Fed.  571,  572,  128 
CCA.  167,  applying  rule  in  action  for  death  of  engineer  in  collision 
resulting  from  failure  of  airbrakes  to  work. 

Original  vendor  selling  mixture  of  coal  oil  and  gasoline,  unlawful  under 
local  statute,  to  vendee,  ignorant  of  its  character,  selling  it  to  third  person, 
also  ignorant  of  its  character,  is  responsible  for  injuries  resulting  ftom 
explosion,  and  such  responsibility  rests  not  on  contract,  but  in  tort. 

Approved  in  Coca-Cola  Co.  v.  J.  G.  Butler  &  Sons,  229  Fed.  230, 
enjoining  as  unfair  competition,  purchase  and  bottling  by  defendant  of 


1416        WATERS-PIERCE  OIL  CO.  v.  DESELMS.    212  U.  S.  159-182 

complainant's  syrup  manufactured  for  soda  fountain  use,  where  com- 
plainant's bottled  syrup  di£^ers  from  that  for  soda  fountain  use;  Ger- 
man Alliance  Ins.  Co.  v.  Home  Water  Supply  Co.,  174  Fed.  770,  99 
C.  C.  A.  258,  holding  water  company  contracting  to  furnish  water  to 
city  for  fire  purposes  does  not  enter  upon  ''dangerous  calling"  so  as  to 
be  liable  to  property  owners  for  failure  to  maintain  proper  fire  pressure; 
International  etc.  Marine  Co.  v.  Fels,  170  Fed.  277,  95  C.  C.  A.  471, 
holding  libelant  liable  for  explosion  where  manufacturer  disclosed  char- 
acter of  article  shipped,  and  denying  recovery  against  manufacturer; 
Helena  Gas  Co.  v.  Rogers,  104  Ark.  63,  147  S.  W.  475,  holding  gas 
company's  negligence  in  failing  to  guard  excavation  in  street  was  proxi- 
mate cause  of  death  for  which  it -is  liable,  even  though  running  away 
of  decedent's  horse  was  concurring  cause;  Pulaski  Gas  Light  Co.  v. 
McClintock,  97  Ark.  584,  586,  32  L.  R.  A.  (N.  S.)  825,  134  S.  W.  1192, 
1193,  allowing  recovery  for  death  resulting  from  negligence  of  gas  com- 
pany in  installing  new  service  in  pipes  apparently  disconnected;  West 
Disinfecting  Co.  v.  Plummer,  44  App.  D.  C.  365,  allowing  recovery  for 
injuries  received  from  explosion  of  insecticide,  where  purchaser  was 
not  informed  of  dangerous  character  of  same  by  manufacturer  and  ^ 
seller;  O'Brien  v.  American  Bridge  Co.,  110  Minn.  372,  376,  136  Am. 
St.  Rep.  503,  32  L.  R.  A.  (N.  8.)  980,  125  N.  W.  1015,  1016,  allowing 
recovery  against  contractor  for  injuries  received  from  collapse  of  de- 
fective bridge;  Producers'  Oil  Co.  v.  Eaton,  44  Okl.  58,  143  Pac.  10, 
allowing  recovery  in  employee's  action  for  injuries  resulting  from  de- 
fective appliance;  Haley  v.  Swift  Ss  Co.,  152  Wis.  572,  140  N.  W.  292, 
allowing  recovery  against  manufacturer  for  injury  to  child  from  sausage 
purchaser  from  dealer,  under  Statutes  of  1911,  §  4601,  relating  to  adul- 
terated food;  Pizzo  v.  Wiemann,  149  Wis.  239,  Ann.  Oas.  19130,  803, 
38  L.  R.  A.  (N.  S.)  678,  134  N.  W.  899,  3  N.  C.  C.  A.  151,  allowing 
recovery  against  wholesaler  for  death  of  child  from  nse  of  toy  pistol 
purchased  from  dealer,  such  sales  being  criminal  offense  under  Stats. 
1898,  §  4397a. 

Liability  of  seller  for  injury  caused  by  explosive.  Note,  Ann.  Oas. 
1913E,  399,  400. 

Liability  of  manufacturer,  packer  or  vendor  to  persons  not  in 
privity  of  contract,  for  injury  from  defects  in  article.  Note,  19 
L.  R.  A.  (N.  S.)  930. 

Quaere,  whether,  under  general  principles  of  law,  recovery  by  pur- 
chaser against  oil  company  might  not  have  been  jnstifled,  even  though 
proof  established  dealer  had  been  informed  of  dangerous  character  of 
mixture,  in  view  of  putting  dangerous  article  on  market  with  expectation 
that  it  would  be  retailed. 

Cited  in  Krahn  v.  J.  L.  Owens  Co.,  125  Minn.  37,  51  L.  R.  A.  (N.  8.) 
660,  145  N.  W.  627,  arguendo. 
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.Statntoiy  regulation  of  sale  of  petroleum  products.    Note,  18  Ann. 
Oas.  783,  785. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oaa.  1916D,  54. 

Violation  of  statute  relating  to  explosives  as  ground  of  private 
action.    Note,  48  L.  R.  A.  (N.  S.)  880. 

212  U.  8.  188-208,  53  L.  Ed.  466,  29  Sup.  Ct.  260,  OBAWFOBD  y.  UNITED 
STATES. 

Agreement  l>y  ofllcial  of  United  States  to  receive  portion  of  wliat  is 
paid  for  supplies  furnished  on  his  requisition  is  one  to  defraud  United 
States,  within  Revised  Statutes,  section  5440. 

Approved  in  Crocker  v.  United  States,  240  U.  S.  80,  60  L.  Ed.  537, 
36  Sup.  Ct.  248,  holding  agreement  with  general  superintendent  to  share 
in  profit  on  contracts  with  Postoffice  Department  justified  rescission  of 
contract  hy  Postmaster-general,  though  agreement  was  made  by  agent 
of  contractor  without  latter 's  knowledge;  United  States  v.  Burke,  221 
Fed.  1015,  upholding  indictment  for  conspiracy  to  defraud  United 
States  in  violation  of  Rev.  Stats.,  §  5440,  by  bribing  ofiicial  to  make 
purchases  of  tobacco  for  United  States  from  one  of  conspirators; 
United  States  v.  Burke,  218  Fed.  85,  holding  payment  of  bribe  is  overt 
act  in  indictment  for  conspiracy  under  Rev.  Stats.,  §  5440,  by  bribing 
official  of  United  States  to  make  purchases  of  tobacco  for  United  States 
from  one  of  conspirators;  Houston  v.  United  States,  217  Fed.  856,  133 
C.  C.  A.  562,  upholding  indictment  for  conspiracy,  under  Rev.  Stats., 
§  5440,  to  defraud  United  States,  alleging  unlawful  scheme  and  act 
done  to  further  scheme  without  alleging  manner  in  which  act  tended 
to  effect  purpose  of  illegal  scheme. 

Indictment  setting  forth  details  of  corrupt  contract  between  defend- 
ant and  government  official,  by  which  from  its  nature  goTemment  would 
be  defrauded,  is  sufficient  to  sustain  charge  of  conspiracy  under  Bevised 
Statutes,  section  5440,  without  allegation  as  to  particular  method  by  which 
fraud  is  to  be  carried  out. 

Approved  in  McConkey  v.  United  States,  171  Fed.  833,  96  C.  C.  A. 
501,  holding  indictment  under  Rev,  Stats.,  §  5440,  for  conspiracy  to  use 
mails  to  defraud  in  violation  of  section  5480,  sufficient. 

Sufficiency  of  allegations  in  indictment  for  conspiracy  as  to  object 
of  and  means  of  accomplishing  conspiracy.  Note,  21  Ann.  Oas. 
48. 

Courts  will,  in  exercise  of  sound  discretion,  sometimes  notice  error  in 
trial  of  criminal  case,  although  question  was  not  properly  raised  at  trial 
by  objection  and  exception. 

Approved  in  Weems  v.  United  States,  217  U.  S.  362,  19  Ann,  Gas. 
706,  54  L.  Ed,  796,  30  Sup.  Ct.  544,  Supreme  Court,  under  rule  35, 
will  consider  assignment  of  error,  not  made  in  court  below,  that  sen- 
tence is  cruel  and  unusual  punishment  within  meaning  of  provision  of 
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Philippine  Bill  of  Rights  taken  from  eighth  amendment  to  Constitution  of 
United  States ;  Prondfit  Loose  Leaf  Co.  v.  Kalamaasoo  Loose  Leaf  etc.  Co., 
230  Fed.  133, 144  C.  C.  A.  418,  applying  rule  in  suit  for  infringement  of 
patents  in  which  infringers  were  adjudged  guilty  of  contempt;  Fielder 
V.  United  States,  227  Fed.  833,  142  C.  C.  A.  356,  applying  rule  in  prose- 
cution for  introducing  liquor  into  that  part  of  Oklahoma  which  was 
formerly  Indian  Territory;  Mark  Xick  Hee  v.  United  States,  223  Fed. 
734,  139  C.  C.  A.  262,  applying  rule  in  prosecution  for  aiding  and  abet- 
ting entry  of  Chinese  in  violation  of  Chinese  Exclusion  Acts  and  Immi- 
gration Act  of  1907;  Savage  v.  United  States,  213  Fed.  32, 130  C.  C.  A. 
1,  applying  rule  in  prosecution  for  violation  of  White  Slave  TraflBc  Act 
of  1910 ;  Sykes  v.  United  States,  204  Fed.  914,  123  C.  C.  A.  205,  holding 
court  will  notice  grave  error,  in  absence  of  evidence  to  sustain  convic- 
tion, although  question  it  presents  was  not  properly  raised  in  court 
below,  and  reversing  conviction  of  burglary;  Pettine  v.  Territory  of 
New  Mexico,  201  Fed.  497,  119  C.  C.  A.  581,  holding  Federal  court,  in 
prosecution  for  murder,  will,  in  exercise  of  sound  discretion,  notice 
grave  errors  not  properly  raised  in  trial  court  by  request,  objection  or 
exception;  Humes  v.  United  States,  182  Fed.  486,  105  C.  C.  A.  158, 
applying  rule  in  prosecution  for  fraudulent  use  of  mails  in  violation 
of  Rev.  Stats.,  §  5480;  Morse  v.  United  States,  174  Fed.  544,  98  C.  C.  A. 
321,  applying  rule  in  prosecution  of  officer  of  national  bank  under 
Rev.  Stats.,  §  5209;  Miller  v.  United  States,  38  App.  D.  C.  365,  40 
L.  R.  A.  (N.  S.)  973,  reversing  conviction  for  embezzlement  of  cor- 
poration's funds  for  error  in  overruling  challenge  for  cause  of  talesman 
who  was  son  and  legal  heir  of  stockholder;  dissenting  opinion  in  Gilles- 
pie V.  Collier,  224  Fed.  302, 139  C.  C.  A.  534,  majority  holding  in  action 
for  injuries  that  admission  of  defective  condition  of  appliance  more 
than  month  after  accident  was  not  reversible  error,  where  other  evi- 
dence showed  defective  condition  at  time  of  accident. 

Distinguished  in  Lepper  v.  United  States,  233  Fed.  229,  147  C.  C.  A. 
233,  affirming  conviction  of  counterfeiting,  although  action  of  court 
in  questioning  accused  as  to  letters  written  admitting  guilt  without  pro- 
duction of  letters,  not  objected  to  at  trial,  was  subject  to  technical 
objections,  where  testimony  was  sufficient  to  justify  conviction ;  Tucker 
V.  United  States,  224  Fed.  841,  140  C.  C.  A.  279,  holding  in  prosecution 
for  misuse  of  mails  where  no  instructions  were  requested  and  only 
general  exception  to  charge  taken,  instructions  were  not  reviewable  on 
writ  of  error;  Keliher  v.  United  States,  193  Fed.  10,  114  C.  C.  A.  128, 
affirming  conviction  of  person  aiding  and  abetting  bank  clerk  in  mis- 
applying funds  of  national  bank  in  violation  of  Rev.  Stats.,  §  5209; 
Ripper  v.  United  States,  179  Fed.  498,  103  C.  C.  A.  478,  holding  record 
discloses  proof  of  all  essential  elements  of  offense,  or  evidence  from 
which  jury  might  have  foand  them,  in  prosecution  for  violations  of 
Oleomargarine  Act  of  1886;  Brown  v.  United  States,  35  App.  D.  C.  551, 
Ann.  OaB.  1912Ay  888,  holding,  in  prosecution  for  larceny  from  railroad, 
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court  will  not  consider  question^  not  raised  in  trial  conrt,  as  to  whether 
accused  could  be  convicted  in  absence  of  proof  by  prosecution  of 
incorporation  of  railroad. 

Employee  of  tJnlted  States  is  not  competent  as  Juror  on  trial  of  de- 
fendant under  Bevlsed  Statutes,  section  5440,  for  conspiilng  with  official 
of  United  States  to  defraud  goTenunent. 

Approved  in  Miller  v.  United  States,  38  App.  D.  C.  363,  366,  40 
L.  E.  A.  (N.  8.)  973^  holding  son  and  legal  heir  of  stockholder  disquali- 
fied as  juror  in  prosecution  of  person  accused  of  embezzlement  of  cor- 
poration's  funds. 

Competency  as  juror,  of  employee,  or,  relative  of  employee,  of  party 
interested  in  action.    Note,  40  L.  R.  A.  (N.  8.)  083. 

Refusal  to  allow  defendant  to  testify  regarding  Ms  intention  of  tak- 
ing letters  from  files,  whether  it  was  for  purpose  of  destroying  them  and 
suppressing  evldence»  or  for  purpose  of  preserving  them  for  trial,  mm 
error. 

Approved  in  Ryan  v.  Territory,  12  Ariz.  211,  212,  100  Pac.  772, 
reversing  conviction  for  assault  with  deadly  weapon  for  error  in  deny- 
ing accused  right  to  testify  as  to  motive  in  drawing  revolver  in  supi)ort 
of  theory  of  self-defense. 

Admissibility  of  direct  testimony  by  party  to  action  as  to  his  in- 
tention.   Note,  Ann.  Gas.  1912D,  1045. 

Right  of  one  to  testify  as  to  his  intent.    Note,  23  L.  R.  A.  (N.  8.) 
400. 

There  is  presumption  of  harm  arising  from  existence  of  error  in  exclud- 
ing material  evidence,  especially  before  Jury. 

Approved  in  Eeliher  v.  United  States,  193  Fed.  20,  114  C.  G.  A.  128, 
affirming  conviction  of  person  aiding  and  abetting  bank  clerk  in  mis- 
appljdng  national  bank's  funds  in  violation  of  Rev.  Stats.,  §  5209: 

Evidence  of  person  convicted  of  conspiracy  is  not  to  be  taken  on  trial 
of  another  person  for  same  conspiracy,  as  that  of  ordinary  witness  of  good 
character,  hut  is  to  be  received  with  suspicion  and  greatest  caution. 

Approved  in  Lung  v.  United  States,  218  Fed.  818,  134  C.  C.  A.  605, 
holding  in  prosecution  for  bringing  Chinamen  into  United  States  in 
violation  of  law,  evidence  sufficiently  corroborates  testimony  of  accom- 
plices to  support  conviction;  Keliher  v.  United  States,  193  Fed.  24, 
114  C.  C.  A.  128,  holding  conviction  under  Rev.  Stats.,  §  5209,  does  not 
disqualify  person  convicted  to  testify  as  witness;  dissenting  opinion 
in  Diggs  v.  United  States,  220  Fed.  583,  136  C.  C.  A.  147,  majority 
holding  in  prosecution  for  violation  of  White  Slave  Traffic  Act,  cor- 
roboration of  testimony  of  accomplice  is  not  necessary  in  Federal  court 
to  support  testimony  of  witness;  dissenting  opinion  in  Richards  v. 
United  States,  175  Fed.  940,  99  G.  C.  A.  401,  discussing  cii'cumstantial 
evidence  in  criminal  case. 
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Extent  of  adoption  of  common  law.    Note,  Ann.  Gas.  1913E,  1241. 

Admissibility  in  rebuttal  in  criminal  case  of  evidence  that  tends  to 
support  case  in  chief.  .Note,  Ann.  Oas.  1914D^  1270. 

212  U.  S.  208-216,  53  L.  Ed.  476^  29  Sup.  Ot.  256,  8PBECKEL8  T.  BBOWN. 

'  Where  articles  indicating  Judge's  views  are  published  in  newspapers 
and  one  of  parties  informs  Judge  he  need  not  give  Instmctions  to  Jury  as 
to  reading  paper,  verdict  cannot  be  set  aside  because  similar  articles  ap;- 
peared  ih  other  papers  which  Jury  may  have  read. 

Approved  in  Marrin  v.  United  States,  167  Fed.  954,  93  C.  G.  A.  361, 
applying  rule  in  prosecution  for  conspiracy  to  defraud  by  use  of  mails. 

Reading  of  newspapers  by  jury  during  trial  as  ground  for  setting 
aside  verdict.    Note,  Ann.  Oas.  19150,  962. 

In  Hawaii,  deed  by  disseisee  to  stranger  purporting  to  "remise,  releaM, 
and  forever  quitclaim,"  "right,  title,  and  interest  in  and  to  premises,**  is 
conveyance  of  grantor's  Interest  in  property. 

Approved  in  Rust  Land  etc.  Co.  v.  Wheeler,  189  Fed.  326,  Ul  C.  C.  A. 
53,  upholding  quitclaim  deed  to  real  property;  Baker  v.  Davie,  211  Mass. 
439,  97  N.  E.  1097,  holding  pledge  of  stock  certificate  by  transferee  of 
owner  conveys  rights  of  grantor. 

What  interests  and  rights  of  grantor  pass  by  quitclaim  deed.    Note, 
Ann.  Oas.  1913C,  363. 

Effect  of  conveyance  of  land  held  adversely.    Note,  85  L«  B.  A. 
(N.  8.)  759. 

212  V.  a  215-227»  53  I*.  Ed.  480,  29  Sap.  Ot.  252,  STANDABD  OIL  00.  v. 
ANBEBSON. 

Test  of  master's  responsibility  for  negligence  of  servants  famished  to 
him  by  another,  is  whether  he  has  power  to  control  and  direct  servants  in 
performance  of  their  work. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Bond,  240  U.  S.  456,  60  L.  Ed. 
738,  36  Sup.  Ct.  406,  denying  recovery  in  action  against  interstate  rail- 
road for  death  of  employee  of  independent  contractor;  New  Orleans- 
Belize  etc.  S.  S.  Co.  V.  United  States,  239  U.  S.  206,  60  L.  Ed.  230,  36 
Sup.  Ct.  78,  holding  United  States  chartering  vessel  is  not  liable  for 
injuries  to  vessel  resulting  from  marine  risks;  Contino  v.  Wilmington 
Steamboat  Co.,  226  Fed.  1011,  allowing  recovery  for  death  of  men  in 
rowboai  towed  by  motor  launch,  where  death  resulted  from  negligence 
of  both  steamer  and  launch  in  collision ;  The  Satilla,  221  Fed.  954,  hold- 
ing ship  owner  not  liable  for  injury  to  lighter,  resulting  from  negligence 
of  employee  of  stevedore  who  was  independent  oontractor;  Maryland 
V.  General  Stevedoring  Co.,  213  Fed.  76,  holding  company  which  organ- 
ized stevedoring  company  to  take  over  that  branch  of  business  liable 
for  death  from  explosion  on  ship  resulting  from  negligence  of  employee 
of  stevedoring  company;  Middleton  v.  P.  Sanford  Ross^  213  Fed.  10, 
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129  C.  C.  A.  622,  allowing  recovery  for  death  of  employee  of  machinists 
engaged  to  install  engine  on  dredge-boat,  where  employee  was  killed 
on  premises  of  dredging  company  before  work  of  installing  engine  com- 
menced; Bellatty  v.  Barrett  Mfg.  Co.,  192  Fed.  231,  holding  teaming 
company,  and  not  shipper,  liable  for  injury  to  ship  from  negligence  of 
driver  in  allowing  barrel  to  roll  from  wharf  to  deck  of  ship;  California 
Nav.  etc.  Co.  v.  Stockton  Mill  Co.,  184  Fed.  371,  107  C.  C.  A.  46,  allow- 
ing recovery  from  carrier  for  loss  of  flour  loaded  on  barge  where  loss 
was  due  to  negligence  of  employees  of  warehouse  company;  Philadel- 
phia etc.  Iron  Co.  v.  Barrie,  179  Fed.  53,  54,  102  C.  C.  A.  618,  holding 
coal  dealer  engaging  driver  of  another  dealer  to  make  local  deliveries 
is  liable  for  injuries  resulting  from  negligence  of  driver;  Maine  etc. 
Granite  Corp.  v.  Hachey,  173  Fed.  786,  97  C.  C.  A.  508,  denying  re- 
covery by  employee  of  stone  quarry  for  injuries  resulting  from  n^li- 
gtnce,  in  failing  to  give  warning,  of  boss  derrickman  operating  derrick 
under  instructions  of  quarry  company;  St.  Louis  etc.  Ry.  Co.  v.  Cooper, 
111  Ark.  94,  163  S.  W.  161,  holding  question  of  railroad's  negligence 
was  for  jury  in  action  for  damages  for  loss  of  mule,  where  loss  was 
caused  by  direortions  of  railroad's  employee;  Johanson  v.  Wm.  John- 
ston Printing  Co.,  263  111.  240,  104  N.  E.  1048,  holding  lessee  company 
not  liable  for  injuries  resulting  from  negligence  of  its  servant,  who 
was  aiding  insx>ector  sent  by  lessor  to  inspect  building,  where  assist- 
ance requested  by  inspector  was  outside  of  scope  of  such  servant's  em- 
ployment; Harding  v.  St.  Louis  Nat.  Stockyards,  242  111.  452,  90  N.  E. 
208,  holding  switching  company,  under  contract  to  move  cars  of  packing 
plant,  liable  for  injuries  to  employee  of  packing  plant  resulting  from 
negligence  of  switching  crew;  Ash  v.  Century  Lumber  Co.,  153  Iowa, 
533,  38  L.  R.  A.  (N.  S.)  973,  133  N.  W.  892,  2  N.  C.  C.  A.  501,  holding 
lumber  company  paying  owner  of  team  for  use  of  team  and  driver  is 
not  liable  for  injury  to  pedestrian  through  negligence  of  driver;  Wil- 
bur v.  Forgione  &  Romano  Co.,  109  Me.  527,  86  Atl.  51,  holding  coal 
company  liable  for  injuries  resulting  from  negligence  of  driver  of  team 
hired  by  day  to  contractor;  Tomroos  v.  R.  H.  White  Co.,  220  Mass. 
341,  107  N.  E.  1017,  holding  seller  of  auto  cars  liable  for  personal  in- 
juries resulting  from  negligence  of  chauffeur  furnished  by  company  to 
purchaser  to-  operate  car  for  seven-day  period ;  Hunt  v.  New  York  etc. 
R.  Co.,  212  Mass.  107,  40  L.  E.  A.  (N.  S.)  778,  98  N.  E.  789,  holding 
person  waiting  to  board  train  and  injured  by  negligence  in  backing 
train  aperated  by  terminal  association  may  recover  against  it  and 
against  railroad  owning  train,  where  latter's  servants  are  negligent; 
Hussey  v.  Franey,  205  Mass.  416,  91  N.  E.  391,  holding  liver3nnan  liable 
for  injuries  to  third  person  from  negligence  of  driver  of  team  let  for 
funeral  procession ;  Shepard  v.  Jacobs,  204  Mass.  112,  184  Am.  St.  Rep. 
648,  26  Is.  E.  A.  (N.  S.)  442,  90  N.  E.  393,  holding  owner  of  automobile 
letting  it  with  licensed  chauffeur  liable  for  injuries  resulting  from  negli- 
gence of  chauffeur;  Cain  v.  Hugh  Mann  Contracting  Co.,  202  Mass. 
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239,  88  N.  E.  842,  allowing  recovery  for  injuries  resulting  from  negli- 
gence of  contracting  company's  servant;  Berry  v.  New  York  Cent.  etc. 
B.  Co.,  202  Mass.  202,  88  N.  E.  590,  allowing  recovery  by  brakeman 
injured,  through  negligence  of  switching  crew,  while  coupling  cars  in 
yard  under  joint  control  of  his  employer  and  defendant  railroad ;  Tnttle 
v.  Farmers'  Handy  Wagon  Co.,  124  Minn.  207,  144  N.  W.  939,  allowing 
recovery  by  employee  of  purchaser  of  silo  for  injuries  resulting  from 
negligence  of  superintendent  sent  to  superintend  erection  of  silo;  Penas 
V.  Chicago  etc.  Ry.  Co.,  112  Minn.  218, 140  AnL  St.  Rep.  470,  SO  L.  B.  A. 
(N.  8.)  627,  127  N.  W.  932,  holding  question  of  UabiUty  of  railroad 
for  injuries  to  minor  thrown  from  moving  train  by  brakeman,  is  for 
jury;  Anderson  v.  Pittsburg  Coal  Co.;  108  Minn.  463,  26  L.  B.  A.  (N.  8.) 
624, 122  N.  W.  797,  allowing  recovery  for  injuries  to  coal  heaver  unload- 
ing coal  company's  boat,  where  injuries  resulting  from  negligence  in 
operation  of  crane  by  company's  servants;  Roberts  v.  Wabash  R.  R. 
Co.,  153  Mo.  App.  646,  134  S.  W.  92,  holding  railway  liable  for  assault 
upon  passenger  by  its  operator,  though  operator  worked  incidentally 
for  telegraph  company  and  passenger  called  to  send  private  message; 
Kellogg  V.  Church  Charity  Foundation  of  Long  Island,  203  N.  T.  200, 
Ann.  Oas.  191SA,  883,  38  !•.  B.  A.  (N.  B.)  481,  96  N.  E.  409,  3  N.  C.  C.  A. 
454,  holding  hospital  not  liable  for  negligence  of  ambulance  driver  fur- 
nished by  liveryman;  Dalrymple  v.  Covey  Motor  Car  Co.,  66  Or.  539, 
48  L.  B.  A.  (N.  8.)  424, 135  Pac.  92,  allowing  recovery  in  action  against 
company  for  injuries  to  pedestrian  resulting  from  negligence  of  chauf- 
feur of  automobile  company  selling  oar  to  purchaser,  where  chauffeur 
sent  to  instruct  purchaser  takes  latter  at  his  request  into  crowded 
streets  to  purchase  automobile  supplies;  Houston  etc.  R.  R.  Co.  ▼. 
Hanks,  58  Tex.  Civ.  305,  124  S.  W.  138,  holding  railroad  liable  for  in- 
juries resulting  from  negligence  of  switching  crew  placing  cars  at  plat- 
form to  be  loaded  or  unloaded  by  manufacturing  company. 

Distinguished  in  The  General  De  Sonis,  179  Fed.  125,  126,  holding 
ship  owners  not  liable  for  injuries  to  employee  of  stevedore  resulting 
from  employee's  negligence  and  that  of  mate,  but  allowing  recovery  of 
half  damages  from  ship. 

Liability  of  hirer  of  vehicle  from  livery-stable  for  negligent  act  of 
driver.    Note,  Ann.  Oas.  1913A,  887,  888. 

Winchman  furnished  by  owner  of  dock  and  winch  to  master  stevedore 
imloadirg  ship  under  contract  with  dock  owner  remains  servant  of  latter, 
although  stevedore's  foreman  gives  signals,  and  is  not  fellow-servant  of 
employee  of  stevedore  injured  by  lowering  draft  of  cases  before  giving 
signal. 

Approved  in  George  A.  Fuller  Co.  v.  McCloskey,  228  U.  S.  203,  204, 
57  L.  Ed.  799,  33  Sup.  Ct.  471,  holding  contractor  liable  for  injuries  to 
employee  of  subcontractor  resulting  from  negligence  of  elevator  opera- 
tor; The  Thelma,  194  Fed.  226,  227,  holding  ship  liable  for  injury  to 
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stevedore  through  negligence  of  winchman  operating  wineh  under  orders 
from  hatch-tender  furnished  by  contracting  stevedores;  The  Strathal* 
ian,  184  Fed.  476,  477,  holding  vessel  liable  for  injiny  to  employee  of 
stevedore  resulting  from  negligence  of  seaman  furnished  by  ship  to 
operate  winch;  George  A.  Fuller  Co.  v.  McCloskey,  35  App.  D.  C.  601, 
holding  contractor  for  erection  of  building  liable  to  painter  employed 
by  subcontractor  for  injuries  resulting  from  negligent  operation  of 
elevator;  Sonnemann  v.  Philadelphia  etc.  B.  R.  Co.,  35  App.  D.  C.  281, 
holding  railroad  liable  for  injuries  to  servant  of  express  company  load- 
ing freight  for  shipper  on  railroad  cars,  where  injuries  were  caused  by 
negligence  of  engineer  of  steam  derrick  furnished  by  railroad;  Coyne 
V.  Coastwise  Dredging  Co.,  36  R.  I.  288,  89  Atl.  1063,  allowing  recovery 
in  action  for  injuries  to  blacksmith's  helper  engaged  in  repairing  iron 
bucket  where  injuries  resulted  from  n^ligence  of  superintendent  of 
dredging  company;  Western  Union  Telegraph  Co.  v.  Rust,  55  Tex.  Civ. 
366,  120  S.  W.  253,  holding  telephone  company  and  messenger  company 
jointly  liable  for  negligence  of  messenger  4sanying  package  for  news- 
paper reporter. 

Distinguished  in  Fisher  v.  Cleveland  etc.  Ry.  Co.,  169  Fed.  957,  958, 
959,  960,  holding  railroad's  cars  and  servants  operating  in  county  through 
which  road  did  not  pass  were  servants  of  bridge  company,  and  railroad 
is  not  liable  for  injuries  to  person  residing  in  that  county  under  Civil 
Code  Proc.  Ky.,  §  73 ;  Woodward  Iron  Co.  v.  Brown,  167  Ala.  323,  52 
South.  831,  holding  company  not  liable  for  injuries,  where  evidence 
shows  negligence  was  that  of  independent  contractor. 

212  U.  8.  227-274,  63  I«.  Bd.  486,  29  Sup.  Ot.  280,  CX>NTIN£NTAL  WALL 
PAPER  CO.  ▼.  LOXnS  VOIGHT  ft  SONS  CO. 

Where  manufacturers  located  in  different  States  engaged  in  manufac- 
turing articles  sold  in  different  States,  organize  selling  company  throngb 
wblch  entire  output  is  sold,  in  accordance  with  agreement  among  them- 
selves, to  such  purchasers  only  as  enter  into  agreement  restricting  sales, 
combination  is  illegal  restraint  of  interstate  trade  in  violation  of  Sherman 
Act. 

Approved  in  American  Grapliophone  Co.  v.  Boston  Store,  225  Fed. 
788,  holding  patentee  upon  sale  of  patented  article  may  by  contract 
require  immediate  vendee  to  observe  price  restrictions  upon  resale; 
Coca-Cola  Co.  v.  Bennett,  226  Fed.  432,  denying  injunction  to  restrain 
as  infringement  use  of  trademark,  where  purpose  of  suit  is  to  aid  com- 
plainant in  establishing  monopoly  in  sale  of  beverage;  United  States 
V.  International  Harvester  Co.,  214  Fed.  998,  999,  holding  consolidated 
harvester  company  producing  from  eighty  to  eighty-five  pei  cent  of  har- 
vesting machinery  sold  in  United  States  is  combination  in  violation  of 
Sherman  Act;  United  States  v.  Whiting,  212  Fed.  473,  holding  indict- 
ment alleging  defendants  bought  eighty-six  per  cent  of  milk  sold  in 
specified  country  districts  for  shipment  to  two  cities,  and  engaged  in 
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combination  to  restrain  trade  by  agreeing  upon  prices  and  eliminating 
competition,  shows  agreement  which  is,  prima  facie  at  least,  unreason- 
ably extensive  and  therefore  illegal;  O'Halloran  v.  American  Sea  Green 
Slate  Co.,  207  Fed.  189,  holding  combination  of  producers  of  sea  green 
slate,  with  power  to  determine  production,  prices,  and  persons  to  and 
by  whom  sales  shall  be  made,  although  in  competition  with  producers 
of  black  slate,  is  violation  of  Sherman  anti-trust  law;  Steele  v.  United 
Fruit  Co.,  190  Fed.  636,  holding  purchase  by  corporation  engaged  in 
foreign  commerce  of  controlling  interest  in  stock  of  competing  com- 
pany, void  in  so  far  as  right  to  vote  stock  is  concerned,  does  not  in- 
validate stock,  and  innocent  purchaser  may  vote  stock;  United  States 
V.  Standard  Oil  Co.,  173  Fed.  184,  holding  combination  illegal  under 
Sherman  Act;  Knight  &  Jillson  Co.  v.  Miller,  172  Ind.  42,  18  Ann.  Oas. 
1146,  87  N.  £.  829,  upholding  Anti-trust  Act  of  1899  prohibiting  com- 
binations to  prevent  dealers  and  manufacturers  from  selling  supplies  to 
dealers,  manufacturers  or  artisans;  United  Shoe  Mach.  Co.  v.  La  Cha> 
pelle,  212  Mass.  485,  Ami.  Gas.  191SD,  715,  99  N.  E.  293,  holding  void 
under  Sherman  Act  contract  of  manufacturer  having  monopoly  of  shoe 
machinery  with  employee  that  latter  will  assign  all  inventions  to  it 
during  period  of  contract  and  for  ten  years  thereafter,  same  as  made 
with  all  other  employees,  and  constituting  ninety  per  cent  of  those 
skilled  in  manufacture  of  such  machinery ;  First  Nat.  Bank  of  Jeannette 
V.  Missouri  Glass  Co.,  243  Mo.  411,  147  S.  W.  1031,  upholding  Federal 
Anti-trust  Act  of  1890 ;  First  Nat.  Bank  of  Jeannette  v.  Missouri  Glass 
Co.,  169  Mo.  App.  396,  397,  152  S.  W.  384,  385,  holding  contract  of 
association  of  glass  manufacturers  controlling  more  than  sixty  per  cent 
of  manufactured  glassware  business  in  United  States,  with  retailers  to 
allow  rebates  to  those  purchasing  exclusively  from  members  of  associa- 
tion, is  not  restrictive  of  competition  or  in  violation  of  Sherman  Act; 
Pulp  Wood  Co.  v.  Green  Bay  Paper  etc.  Co.,  157  Wis.  615,  619,  623, 
147  N.  W.  1062,  1064,  1065,  holding  contracts  to  furnish  pulp  wood  for 
paper-mill  not  void  under  Sherman  anti-trust  law;  St.  Louis  etc.  R. 
Co.  V.  Cross,  171  Fed.  494,  arguendo. 

Distinguished  in  J.  R.  Watkins  Medical  Co.  v.  HoUoway,  182  Mo. 
App.  152,  168  S.  W.  294,  holding  contract  for  sale  of  medicines  was 
one  in  interstate  commerce  and  not  governed  by  Missouri  anti-trust 
laws,  and  right  to  sue  cannot  be  defeated  by  fact  that  foreign  corpora- 
tion had  not  procured  license  as  required  by  Rev.  Stats.  1909,  §  3040. 

What   are   illegal   combinations   within   Sherman   Anti-trust   Act. 
Note,  Ann.  Gas.  1912D,  769,  770. 

Willie  voluntary  purchaser  of  goods  under  collateral  and  Independent 
contract  cannot  avoid  payment  on  ground  that  vendor  was  Illegal  com- 
Mnatlon,  vendee  of  goods  purchased  under  contract  made  In  execution  of 
illegal  scheme  may  plead  illegaUty  of  sucli  contract  as  defense. 
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Approved  in  Levy  v.  Kansas  City,  168  Fed.  525,  22  L.  B.  A.  (H.  8.) 
862,  93  C.  C.  A.  523,  den3dng  recovery  of  money  paid  to  city  for  license 
to  cany  on  business  of  poolselling  and  bookmaking  prohibited  by  Kan- 
sas statute  (Sees.  Laws  1895,  p.  294,  c.  155) ;  Patterson  v.  Imperial 
Window  Glass  Co.,  91  Kan.  208,  137  Pac.  957,  denying  recovery  for 
breach  of  contract  illegal  under  Sherman  Anti-trust  Act  and  Laws  1889, 
c.  257;  Brent  v.  Gay,  149  Ky.  623,  624,  41  L.  E.  A.  (N.  8.)  1034,  149 
S.  W.  919,  holding  in  action  for  breach  of  executory  contract  of  sale 
of  goods  to  agent  of  company,  fact  that  such  contract  was  step  in  eany- 
ing  out  illegal  combination  is  defense;  Wagner  v.  Minnie  Harvester 
Co.,  25  Okl.  569,  571,  106  Pac.  973,  974,  holding  in  action  to  recover 
price  of  commodities  bought  from  company  under  contract  in  violation 
of  Missouri  Anti-trust  Act  of  1899,  illegality  of  contract  is  bar  to  re- 
covery; Guyton  v.  Eastern  Elec.  Co.,  91  Ohio  St.  112,  110  N.  E.  190^ 
holding  in  action  on  account  by  member  of  combination  illegal  under 
General  Code,  §  6391  et  seq.,  defendant  injured  in  business  by  such  com- 
bination may  counterclaim  for  damages  under  Gkneral  Code,  §  6397 ; 
dissenting  opinion  in  D.  R.  Wilder  Mfg.  Co.  v.  Com  Products  Ref.  Co., 
11  Ga.  App.  600,  75  S.  E.  925,  majority  holding  fact  that  seller  is  com- 
bination in  restraint  of  trade  is  no  defense  to  action  for  purchase  price 
of  goods  sold. 

Distinguished  in  D.  R.  Wilder  Mfg.  Co.  v.  Corn  Products  Refining 
Co.,  236  U.  S.  173,  176,  177,  178,  Ann.  Oas.  1916A,  118,  59  L.  Ed.  525^ 
626,  627,  35  Sup.  Ct.  398  (affirming  11  Ga.  App.  594,  596,  597,  599,  600,, 
602,  75  S.  E.  921,  922,  923,  925),  holding  fact  that  company  is  illegal 
combination  under  Sherman  Act  is  no  defense  in  action  for  price  of 
goods  under  contract  not  inherently  illegal;  Boatmen's  Bank  v.  Fritz- 
len,  221  Fed.  166,  137  G.  C.  A.  54^  allowing  recovery  by  bank,  which 
was  not  violator  of  law,  on  notes  and  mortgage  given  by  defendant  for 
amount  including  commissions,  on  sales  of  cattle  at  rates  fixed  by  live- 
stock exchange  which  was  ill^al  combination  under  Kansas  Anti-trust 
Act  (Laws  1897,  c.  265);  United  States  Fire  Escape  Counterbalance 
Co.  V.  Joseph  Halsted  Co.,  195  Fed.  298,  299,  holding  in  suit  for  in- 
fringement by  assignee  of  patent  under  assignment  in  aid  of  combina- 
tion in  violation  of  Sherman  Act,  fact  of  illegal  assignment  is  not 
defense;  In  re  Kay-Tee  Film  Exch.,  US  Fed.  148,  allowing  recovery 
by  film  exchange,  furnishing  films  to  motion  picture  show  and  reserving 
title,  from  bankrupt's  trustee  of  films  leased  more  than  four  months 
before  bankruptcy;  International  Harvester  Co.  v.  Oliver,  192  Fed.  66,. 
holding  in  action  against  agent  on  contract  to  sell  machinery  or  to 
account  for  purchase  price  of  machinery,  fact  that  seller  is  illegal  com- 
bination is  no  defense;  National  Surety  Co.  v.  Kansas  City  etc.  Brick 
Co.,  182  Fed.  56,  104  C.  C.  A.  494,  holding  in  action  against  contractor 
and  surety  on  bond  to  secure  payment  for  labor  and  materials,  to 
recover  price  of  bricks,  fact  that  company  was  instrumental  in  secur- 
ing ill^;al  contract  from  city  is  no  defense ;  Boatmen's  Bank  v.  Fritzlen^ 
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175  Fed.  190,  holding  in  action  by  bank  on  notes,  secured  by  mortgage, 
executed  by  defendant  to  repay  advances  by  commission  company  and 
for  commissionSi  fact  that  commission  company  is  illegal  combination 
is  no  defense,  where  such  company  is  not  party  to  proceeding  nor  in- 
terested in  transaction;  Epstein  v.  Buckeye  Cotton  Oil  Co.,  106  Ark. 
244,  153  S.  W.  588,  holding  fact  that  plaintiff  oil  company  is  illegal 
combination  is  no  defense  to  action  to  recover  money  advanced  for  pur- 
chase of  cotton-seed;  Midland  Valley  R.  Co.  v.  HofEman  Coal  Co.,  91 
Ark.  190,  120  S.  W,  384,  holding  member  of  trust  to  control  price  of 
coal  selling  all  its  coal  to  another  member  of  trust  may  sue  carrier  for 
breach  of  contract  to  furnish  cars  for  shipment,  notwithstanding  Fed- 
eral and  State  anti-trust  laws;  Bessire  &  Co.  v.  Com  Products  Mfg. 
Co.,  47  Ind.  App.  313,  314,  94  N.  E.  358,  359,  holding  in  action  for 
price  of  glucose,  fact  that  seller  is  combination  in  restraint  of  trade 
is  no  defense;  Disbrow  v.  Creamery  Package  Mfg.  Co.,  110  Minn.  245, 
125  N.  W.  118,  holding  claimant  having  valid  demand  independent  of 
fraudulent  transaction  to  which  he  was  party  may  recover. 

Validity  and  enforceability  of  collateral  contract  entered  into  by 
monopoly  or  corporate  trust.  Notes,  Ann.  Gas.  1912A,  1029 ;  Ann. 
Gas.  1916A,  122. 

Collateral  agreement  forming  illegal  combinations,  and  their  en- 
forcement. Notes,  19  L.  R.  A.  (N.  8.)  143;  30  L.  R.  A.  (N.  8.) 
581,  582. 

Agreements  collateral  to  contracts  forming  illegal  combinations, 
and  enforcement  thereof.    Note,  41  L.  R.  A.  (N.  8.)  1034,  1086. 

So-called  freedom  of  contract  may  "be  made  lUvsoiy  by  economic  situa- 
tion of  one  of  parttes. 

Approved  in  United  Shoe  Mach.  Co.  v.  La  Chapelle,  212  Mass.  477, 
Ann,  Gas.  1918D,  715,  99  N.  E.  290,  holding  contract  between  em- 
ployer and  employee  binding  latter  to  assign  inventions,  during  period 
of  employment  and  ten  years  thereafter  was  not  made  under  duress. 

212  XT.  8.  27&-277,  63   I..  Ed.  510,  29   Sup.   Gt.  297/  UNITED  STATES  ▼• 
MABVIK. 

Not  cited. 

212  U.  &  278-283^  53  L.  Ed.  612,  29  Sop.  Ct.  398,  THOMAS  ▼.  TEXAS. 

Not  cdted. 

212  V.  8.  283-284,  63  L.  Ed.  614,  29  Sup.  Gt.  300,  JOHNSON  ▼.  M0ESEB. 

Supreme  Gourt  has  no  Jurisdiction  to  review  decisions  of  Gourt  of  Ap- 
peals of  District  of  Golumbla  in  appeals  ftom  Gommlssloner  of  Patents. 

Approved  in  Moore  v.  United  States,  216  U.  S.  60S,  64  L.  Ed.  636,  30 
8up.  Ct.  575,  dismissing  for  want  of  jurisdiction;  Hansen  v.  Slick,  215 
XIX— 00 
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Fed.  166,  holding  equity  snit  to  obtain  patent  for  method  of  reforging 
oarwheels  brought  under  Rev.  Stats.,  §  4915,  involveSi  in  addition  to 
other  issues,  question  of  patentability  of  invention. 

212  U.  8.  286-291,  53  L.  Ed.  515,  29  Sop.  0%.  890,  E.  0.  ATKINS  «(  GO.  ▼. 
MOOBE. 

Supreme  Court  has  no  Jurisdiction  to  review  decisions  of  Court  of 
Appeals  of  Blstdct  of  Columbia  in  proceedings  under  Trademark  Act  of 
1905. 

Approved  in  Hutchinson  Pierce  ft  Go.  v.  Loewy,  217  U.  S.  461,  54 
L.  Ed.  839,  30  Sup.  Gt.  613,  holding  under  Trademark  Act  of  1905,  c.  592, 
§§  17,  18,  and  Gircuit  Court  of  Appeals,  Act  of  1891,  c.  517,  final  de- 
cision of  Circuit  Court  of  Appeals  in  suit  brought  under  Trademark 
Act  is  reviewable  only  on  certiorari,  and  dismissing  appeal;  Moore  v. 
United  States,  216  U.  S.  608,  54  L.  Ed.  686,  30  Sup.  Gt.  575^  dismissing 
for  want  of  jurisdiction. 

212  U.  S.  291-296,  58  Ii.  Ed.  517«  29  Sup.  Ot  804,  LAX7BEL  OIL  ft  OAS  CO. 
V.  MOBSISON. 

Not  cited. 

212  U.  &  297>311,  58  L.  Ed.  620,  29  Sup.  Ot  866,  JXJBAGnJA  IBON  CO.  v. 
UNITED   STATES. 

Court  of  Claims  has  no  Jurisdiction  under  act  of  1887,  of  claim  of 
eitisen  of  United  States  domiciled  in  Cuba  for  value  of  property  destroyed 
as  result  of  military  operations,  as  action  is  essentially  one  for  damages 
and  sounds  in  tort,  and  is  not  based  on  implied  contract  to  compensate  for 
value  of  property. 

Approved  in  Herrera  v.  United  States,  222  U.  S.  568,  573,  66  L.  Ed. 
819,  321,  32  Sup.  Gt.  179,  holding  Court  of  Claims  has  no  jurisdiction 
of  claim  for  use  of  property  of  Spanish  subjects  seized  in  harbor  of 
Santiago  after  capitulation. 

Quaere,  whether  act  of  1887  supersedes  or  modifies  Bevlsed  Statutes, 
section  1066,  and  Act  of  1868,  section  9,  providing  that  Jurisdiction  of 
Court  of  Claims  shall  not  extend  to  claim  against  government  growing  out 
of  or  dependent  upon  treaty  stipulations. 

Approved  in  Eastern  Extension  etc.  Telegraph  Co.  v.  United  States, 
231  U.  S.  332,  58  L.  Ed.  255,  34  Sup.  Ct.  57,  holding  Act  of  1887,  §  1059, 
broadening  jurisdiction  of  Court  of  Claims  did  not  repeal  Rev.  Stats., 
§  1066,  providing  that  jurisdiction  did  not  extend  to  claims  against 
United  States  growing  out  of  treaty  stipulations. 

Corporation  as  alien  enemy.    Note,  5  B.  B.  0.  885* 
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212  T7.  8.  811-315,  53  1^  Ed.  625,  29  Snp.  OU  881,  AMEBIOAN  EZPBES8 
00.  ▼.  MUUJNS. 

taprame  Oonrt  bag  Jurifldlctlon  to  review  Judgment  of  State  court  deny- 
ixkg  claim  that  glYlng  full  faith  and  credit  to  Judgment  of  court  of  another 
State  would  prevent  recovery. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  189,  60  L.  Ed.  598, 
36  Sup.  Ct.  267,  upholding  jurisdiction  under  Judicial  Code,  §  237,  to 
review  judgment  of  State  court  in  suit  to  cancel  tax  assessments  and 
to  restrain  collection  of  taxes,  involving  Federal  questions^  and  not 
resting  upon  independent  State  ground;  New  York  Life  Ins.  Co.  v. 
Head,  234  U.  S.  161,  58  L.  Ed.  1264,  34  Sup.  Ct.  879,  holding  under 
full  faith  and  credit  clause  courts  are  not  bound  to  declare  contract 
made  in  another  State  and  modif3ang  original  contract  illegal  because 
it  would  be  illegal  in  State  in  which  original  contract  was  made ;  Atchi- 
son etc.  Ry.  Co.  v.  Sowers,  213  U.  S.  63,  53  L.  Ed,  698,  29  Sup.  Ct. 
397,  upholding  jurisdiction  under  Rev.  Stats.,  §  709,  to  review  judg- 
ment of  State  court  denying  validity  of  statute  of  aiiother  State  and  its 
binding  force  in  action  for  injuries. 

Judgment  is  concloalye  as  to  aU  the  media  condudendi,  and  cannot  be 
impeached  either  Im  or  oat  of  State  by  showing  it  was  baaed  upon  mistalce 
of  law. 

Approved  in  Gibbs  v.  Alger,  Smith  &  Co.,  201  Fed.  53,  119  C.  C.  A. 
379,  holding  judgment  of  Minnesota  court  of  superior  general  jurisdic- 
tion, determining  adverse  claims  to  real  estate  under  Gen.  Stats.  Minn. 
1894,  §  5817,  afi&rmed  by  State  Supreme  Court,  is  finality,  even  if  con- 
struction of  complaint  was  erroneous,  and  bars  action  to  determine 
rights  of  property. 

Duty  of  carrier  to  carry  safely  and  to  deliver  promptly  to  consignee, 
goods  intrusted  to  its  care,  does  not  require  it  to  resist  forcibly  Judicial 
proceedings  in  courts  of  State  into  and  through  which  it  is  carrying  them. 
Approved  in  Southern  Express  Co.  v.  Sottile  Bros.,  134  Ga.  47,  28 
L.  R.  A.  (N.  S.)  139,  67  S.  E.  417,  holding  carrier  not  liable  for  non- 
delivery to  consignee  of  shipment  of  liquor  seized  by  public  officials 
under  authority  of  law,  although  law  may  be  unconstitutional. 

Action  of  authorities  under  police  power  as  excusing  carrier's  de- 
lay or  nondelivery  of  freight.    Note,  28  L.  R.  A.  (N.  B.)  140. 

212  U.  8w  815-321,  53  L.  Ed.  528,  29  Sup.  Ct.  383,  NIELSEN  v.  OBEOON. 

Concurrent  juriadictlon  given  by  acts  of  Congress  of  1853  and  1859 
to  Oregon  and  Washington  over  Columhia  Biver  extends  to  civil  as  well  as 
criminal  matters,  and  is  broadly  grant  of  Jurisdiction  to  each  State. 

Approved  in  Washington  v.  Oregon,  214  U.  S.  217,  53  L.  Ed.  971, 
29  Sup.  Ct.  631,  holding  channel  at  entrance  to  Columbia  River  to  north- 
ward of  Sand  Island  remains  boundary  between  Washington  and 
Oregon,  although  depth  of  channel  has  been  diminished  by  aecretions 


212  U.  S.  322-354       NOTES  ON  U.  S.  REPORTS.  142S 

and  from  jetties  constructed  by  government;  Columbia  River  Packers'' 
Assn.  V.  McGowan,  172  Fed.  995,  996,  holding  concurrent  jurisdiction 
of  Washington  and  Oregon  courts  over  Columbia  River  where  it  forms 
boundary  line  includes  suit  relating  to  floating  structures  used  in  con- 
nection with  fish  nets,  although  anchored;  State  v.  Cunningham,  102 
Miss.  242,  250,  Ann.  Cbb.  1914D,  182,  59  South.  78,  81,  upholding  agree- 
ment between  States  of  Mississippi  and  Arkansas,  under  authority  of 
Joint  Resolution  of  Congress  of  1909,  No.  5,  ex;tending  criminal  juris- 
diction of  Mississippi  to  banks  of  river  on  Arkansas  side;  Common- 
wealth v.  Breakwater  Co.,  214  Mass.  12,  100  N.  E.  1036,  holding  word^ 
''jurisdiction"  in  Stats.  1907,  c.  465,  as  amended  by  Stats.  1909,  c.  393,. 
§  1,  requiring  inspection  of  steam  boilers  except  those  under  juris- 
diction of  United  States,  does  not  relate  to  territorial  jurisdiction,, 
but  to  exclusive  authority  of  United  States  or  its  authority  actually^ 
asserted  to  apply  its  controlling  law  to  subject. 

Concurrent  jurisdiction  of  States  over  waters  forming  State 
boundaries.    Note,  Ann.  Gas.  ,1914D,  191. 

Jurisdiction  over  boundary  river.    Note,  41  L.  R.  A.  (N.  S.)  S68. 

ITVliere  act  is  not  malum  ta  ae^  but  malum  prohibltam,  in  one  of  two 
States  having  concuirent  Jiiriadlction»  anch  act  done  within  territorial 
limits  and  under  Ucenae  of  one  State  cannot  be  prosecuted  in  State  prohibit* 
ing  It. 

Distinguished  in  Columbia  River  Packers'  Assn.  v.  McGowan,  219 
Fed.  372,  373,  134  C.  C.  A.  461,  holding  fact  that  State  courts  of  Wash- 
ington and  Oregon  have  concurrent  jurisdiction  over  waters  of  Columbia 
River  where  it  forms  boundary  between  them,  does  not  give  Washington 
jurisdiction  over  land  under  waters  of  river  in  locality  within  juris- 
diction of  Oregon;  State  v.  Cunningham,  102  Miss.  247,  Ann.  Gaa.. 
1914D,  182,  59  South.  80,  upholding  Joint  Resolution  of  Congress  No.  5^ 
1909,  authorizing  Mississippi  and  Arkansas  to  agree  upon  boundary  line 
and  settle  jurisdiction  to  be  exercised  by  each  over  river;  State  v. 
Catholic,  75  Or.  375,  376,  147  Pac.  375,  affirming  conviction  of  fishing- 
for  salmon  in  Columbia  River  without  license,  under  L.  O.  L.,  §  5298^ 
where  statutory  provisions  of  Washington  are  practically  identical. 

^12  U.  S.  322^364,  53  I*.  £d.  630,  29  Sup.  Ct.  370,  HAMMOND  PAjOKINQ- 
CO.  y.  ABKANSAB. 

Bight  of  State  to  prevent  foreign  corporation  from  continuing  In  busi- 
ness is  correlative  of  authority  to  exclude  It  flrom  State,  and  prohlbitloa 
against  continuing  to  do  business  in  State  because  of  acta  done  beyond 
State  is  valid  exercise  of  power  In  absence  of  violation  of  contract  rights 
Approved  in  Baltic  Min.  Co.  v.  Massachusetts,  231  U.  S.  83,  58  L.  Ed. 
133,  34  Sup.  Ct.  15,  upholding  Massachusetts  statute  of  1909,  imposing- 
excise  tax  on  certain  classes  of  foreign  corporations,  which  excise  is 
measured  by  authorized  capital,  but  limited  to  specified  sum;  S.  S. 
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White  Dental  Mfg.  Co.  y.  Commonwealth,  212  Mass.  43,  49,  Ann.  Oas. 
19130,  806,  98  N.  E.  1063,  and  Marconi  Wireless  Tel.  Co.  v.  Common- 
wealth, 218  Mass.  681,  Ann.  Oas.  19160,  214,  106  N.  E.  320,  both  uphold- 
ing foreign  corporatioa  tax  law  (Stats.  1909,  c.  490,  pt.  3),  §  56  et  seq., 
imposing  excise  tax  on  foreign  corporations,  as  applied  to  foreign  cor- 
poration; In  re  Opinion  of  the  Justices,  211  Mass.  623,  99  N.  E.  295, 
upholding  House  Bill  No.  2247,  prohibiting  person  engaged  in  general 
business  from  entering  into  combination  or  discriminating  in  price  of 
•commodities  sold  for  purpose  of  destroying  business  of  competitor; 
State  V.  Creamery  Package  Mfg.  Co.,  110  Minn.  432,  136  Am.  St.  Rep. 
614,  126  N.  W.  129,  revoking  license  of  foreign  corporation  violating 
anti-trust  law;  State  v.  Louisville  etc.  R.  Co.,  97  Miss.  53,  Ann.  Oaa. 
19120,  1160,  61  South.  924,  upholding  Laws  1908,  c.  122,  providing  for 
forfeiture  of  railroad's  right  to  engage  in  intrastate  commerce  upon 
its  removal  of  cause  against  it  to  Federal  court;  Cook  v.  Globe  Printing 
Co.,  227  Mo.  623,  127  S.  W.  346,  holding  under  Rev.  Stats.  1899,  §  997, 
action  for  libel  against  newspaper  may  be  brought  in  county  where 
publication  is  made,  or  in  which  newspaper  containing  libelous  article 
is  circulated;  Pierce  Oil  Corp.  v.  Weinert,  106  Tex.  439,  167  S.  W. 
810,  upholding  provision  of  Rev.  Stats.  1911,  art.  7805,  that  when 
foreign  corporation  forfeits  right  to  do  business  in  State  by  convic- 
tion for  violation  of  anti-trust  laws,  no  other  corporation  to  which  it 
transfers  property  and  business,  or  which  assumes  payment  of  its  obli- 
gations, may  incorporate  or  do  business  in  State;  State  v.  Columbia 
Nat.  life  Ins.  Co.,  141  Wis.  669,  154  N.  W.  506,  holding  life  insur- 
ance company  having  surrendered  license  to  do  business  in  State,  and 
transacting  only  such  business  as  is  necessary  on  outstanding  policies, 
is  not  subject  to  penalty  for  failure  to  file  annual  report  as  required 
by  Stats.  1898,  §  1954,  as  amended  by  Laws  of  1907,  c.  597. 

Fact  that  penal  provlBionB  of  statute  cannot  consistently  with  constita- 
tional  limitations  be  applied  to  individuals,  does  not  render  act  void  as  denial 
of  equal  protection  of  law  to  corporations;  and  invalidity  of  separable 
penal  provisions  aa  to  individuals  does  not  invalidate  entire  statute. 

Approved  in  Davis  v.  Florida  Power  Co.,  64  Fla.  269,  Ann.  Gaa. 
1914B,  965,  60  South.  766,  6  N.  C.  C.  A.  942,  upholding  Gen.  Stats., 
§  3147,  giving  parent  remedy  for  death  of  minor  child  against  cor- 
porations and  private  associations,  but  not  against  persons  in  their 
individual  capacity;  People  v.  Erie  R.  Co.,  198  N.  Y.  376,  139  Am.  St. 
Rep.  828,  19  Ann.  Oaji.  811,  29  L.  R.  A.  (N.  S.)  240,  91  N.  E.  851, 
upholding  labor  law  (Consol.  Laws,  c.  31,  §  8),  limiting  hours  of  employ- 
ment of  telegraph  or  telephone  operator  spacing  trains  under  block 
system ;  State  v.  Central  Lumber  Co.,  24  S.  D.  169,  42  L.  R.  A.  (N.  S.) 
804,  123  N.  W.  616,  upholding  Laws  of  1907  directed  against  unfair 
discrimination  providing  procedure  to  annul  charter  or  revoke  permit 
of  corporation  guilty  of  unfair  discrimination. 


'1 


212  U.  S.  322-354      NOTES  ON  U.  S.  REPORTS.  1430 

Constitutionality  of  statutes  designed  to  prevent  monopolies  and 
trusts.    Note,  18  Ann.  Oas.  1164. 

Chartered  right  to  do  particular  buslneBs  does  not  operate  to  deprive 
State  of  its  lawful  police  authority,  franchise  being  Inherently  qualified  by 
duty  to  execute  charter  powers  conformably  to  reasoaable  police  regulations 
thereafter  adopted. 

Approved  in  Pioneer  Tel.  ft  Tel.  Co.  v.  State,  38  Okl.  558,  134  Pac. 
399,  holding  provision  of  Constitution  prohibiting  exclusive  franchises 
automatically  becomes  part  of  charter  of  domestic  corporation. 

Claim  of  Irrepealable  contract  cannot  be  predicated  upon  repealable 
contract,  and  where  State  by  its  Constitution  reserves  right  to  alter,  amend- 
or  repeal  charters,  in  manner  not  unjust  to  corporators,  it  is  province  of 
State  court  to  determine  whether  power  is  exercised  in  manner  unjust  to 
corporators,  unless  power  is  exercised  in  such  arbitrary  manner  as  to 
deprive  corporation  of  rights  under  Federal  Constitution. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Kansas,  216  U.  S.  274,  54 
L.  Ed.  478,  30  Sup.  Ct.  330,  holding  charter  of  railway  subject  to  re- 
served right  to  alter,  amend  or  repeal  and  order  of  commission  requir- 
ing train  to  be  run  from  specified  point  in  State  to  State  line  is  valid; 
Louisville  etc.  R.  Co.  v.  Siler,  186  Fed.  196,  upholding  Kentucky  Act 
of  1900  authorizing  railroad  commission  to  establish  rates. 

Where  penal  provisions  of  statute  are  expressly  made  applicable  to 
domestic  and  foreign  corporations,  foreign  corporation  cannot  claim  that 
contract  to  permit  it  to  do  business  in  State  on  same  terms  as  domestic 
corporation  has,  been  impaired  by  revocation  of  its  charter  for  violation 
of  such  statute. 

Approved  in  White  Sewing  Mach.  Co.  v.  Harris,  252  111.  368,  Ann.  Cas. 
1912D,  536,  96  N.  E.  859,  upholding  Laws  1905,  p.  124,  reorulating 
foreign  corporations,  and  holding  foreign  corporation  authorized  to  do 
business  in  State  under  act  of  1897  need  not  requalify  or  pay  license 
fee  again,  but  must  comply  with  added  requirements. 

Power  of  State  to  impose  additional  burden  of  foreign  corporation 
which  has  complied  with  conditions  for  doing  business  in  State. 
Note,  17  Aim.  Cas.  1252,  1253. 

Arkansas  Anti-trust  Statute  of  1905,  section  8,  requiring  foreign  corpo- 
ration transacting  business  in  State  to  produce  books  and  papers  for  inves- 
tigation, extending  to  books  and  papers  kept  outside  of  State,  is  not  void 
as  unreasonable  search  and  seizure,  or  as  denial  of  due  process  of  law. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Intei*state  Commerce  Com- 
mission, 221  U.  S.  622,  55  L.  Ed.  884,  31  Sup.  Ct.  621,  holding  officer 
of  corporation  is  not  protected  by  fifth  amendment  from  making  records 
from  books  and  papers  of  corporation;  American  Lithographic  Co.  v. 
Werckmeister,  221  U.  S.  611,  55  L.  Ed.  878,  31  Sup.  Ct.  676,  holding 
corporation  defendant  in  suit  to  enforce  penalties  under  Rev.  Stats., 
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§  4965,  for  infringement  of  copyright,  is  not  entitled  tinder  fourth  and 
fifth  an!iendments  to  object  to  admission  in  evidence  of  entries  from 
its  books;  Wilson  v.  United  States,  221  U.  S.  384,  Ann.  Oas.  1912D, 
558,  55  L.  Ed.  781,  31  Sup.  Ct.  538,  holding  officer  of  corporation  is 
not  protected  by  self-incrimination  clause  of  fifth  amendment  of  Fed- 
eral Constitution  against  comjmlsory  production  of  books  and  papers 
of  corporation  in  his  possession;  Standard  Home  Co.  v.  Davis,  217  Fed. 
916,  upholding  Arkansas  act  of  1913,  regulating  investment  companies 
and  requiring  such  company  to  divulge  facts  in  connection  with  its 
business,  whether  or  not  securities  are  to  be  sold  in  Arkansas ;  Common- 
wealth V.  People's  Express  Co.,  201  Mass.  581,  131  Am.  St.  Bep.  416, 
88  N.  £.  426,  holding  in  prosecution  of  corporation  called  express 
company  for  violation  R.  L.,  c.  100,  §  49,  as  amended  by  Stats.  1907, 
c.  517,  for  transporting  intoxicating  liquors  for  delivery  in  towns  in 
which  licenses  for  sale  of  liquor  are  not  granted  without  being  cor- 
poration conducting  geiferal  express  business,  ruling  of  court  refusing 
to  raise  presumption  that  company  was  carrying  on  general  express 
business  was  correct;  State  ex  rel.  Taylor  v.  Cockrell,  27  Okl.  633, 
112  Pac.  1001,  holding  State  Examiner  and  Inspector  is  authorized  by 
acts  of  1908,  1909,  to  examine  records  of  bank  commissioner,  including 
records  of  insolvent  bank;  Burnett  v.  State,  8  Okl.  Cr.  662,  47  L.  B.  A. 
(N.  S.)  1175,  129  Pac.  1121,  holding  officers  of  insolvent  State  bank 
guilty  of  contempt  in  refusing  to  deliver  books  and  papers  to  State 
bank  commissioner. 

Privilege  of  witness  against  self-crimination  as  extending  to  cor- 
poration.   Note,  Ann.  Oas.  1916A;  380. 

Provisions  of  Arkansas  Anti-trust  Act  of  1905  section  9,  authorizing 
striking  out  of  pleadings  of  defendant  refusing  to  produce  books  and  papers, 
as  required  by  section  8,  and  rendering  Judgment  by  default  against  him  is 
not  denial  of  due  process  of  law  under  Fourteenth  Amendment. 

Appi*oved  in  Jones  v.  Jones,  85  Kan.  203,  115  Pac.  979,  upholding 
statute  authorizing  striking  of  pleadings  from  files;  Miles  v.  Armour, 
239  Mo.  448,  144  S.  W.  426,  upholding  Rev.  Stats.  1909,  §§  6361,  6389, 
authorizing  striking  of  pleading  of  party  refusing  to  testify  by  depo- 
sition. 

Distinguished  in  Walter  Cabinet  Co.  v.  Russell,  250  111.  422,  95  N.  E. 
464,  holding  under  Kurd's  Rev.  Stats.  1909,  c.  61,  §  9,  allowing-  court 
to  order  production  of  books  and  papers,  but  not  providing  that  failure 
to  comply  raises  presumption  entitling  court  to  stnke  pleadings  from 
files,  court  may  not  raise  such  presumption. 

Particularity  required    in    description    in   subpoena   duces   tecum. 
Note,  31  L.  R.  A.  (N.  S.)  839. 

Where  State  court  decides  case  on  independent  non-Federal  ground  suffi- 
cient to  maintain  judgment,  Federal  Supreme  Court  has  no  Jurisdiction  to 
review  case. 
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Approved  in  Kansas  City  Star  Co.  v.  Julian,  215  U.  S.  590,  54  L.  Ed. 
340,  30  Sup.  Ct.  406,  denying  jurisdiction  to  review  judgment  of  State 
court. 

212  17.  B.  354-863,  53  L.  Ed.  546,  29  Sup.  Ct.  363^  JAHN  Y.  THE  FOI.BCINA. 

Burden  of  proof  la  on  carzier  to  show  damage  to  goods  received  in  good 
condition  was  occasioned  by  peril  for  wbicli  he  was  not  liable,  and  merely 
proving  damage  was  by  sea  water  does  not  show  tliat  damage  was  by  peril 
of  sea  wltbin  exception  of  bill  of  lading. 

Approved  in  The  Citta  Di  Palermo,  226  Fed.  526,  holding  burden  on 
vessel  to  show  cause  of  breakage,  where  cargo  is  damaged  by  sea  water 
through  breakage  of  rivets,  and  mere  proof  that  vessel  encountered 
heavy  weather  does  not  support  finding  that  damage  was  due  to  perils 
of  sea;  The  Anna,  223  Fed.  560,  holding  burden  is  on  ship  to  show 
entry  of  sea  water  was  due  to  dangers  of  sea  or  other  excepted  cause, 
where  goods  were  received  in  good  condition  and  delivered  in  decayed 
condition  due  to  action  of  sea  water;  The  R.  P.  Fitzgerald,  212  Fed. 
684,  687,  129  C.  C.  A.  214,  holding  owner  of  vessel  is  not  exempted 
from  liability  by  Harter  Act  of  1893,  c.  105,  §  3,  for  injuries  to  cargo 
of  grain  from  oil  leaking  from  tank-room  directly  above  cargo,  due  to 
seamen's  negligence  in  cleaning  oil  tank;  The  River  Meander,  209 
Fed.  937,  holding  evidence  insufficient  to  show  vessel  was  seaworthy 
at  beginning  of  voyage  or  that  damage  from  sea  water  was  due  to 
perils  of  sea,  and  ship  owner  is  not  exempted  from  liability  by  Harter 
Act  of  1893,  c.  105,  §  3 ;  The  Lockport,  197  Fed.  214,  holding  damage 
to  cargo  by  water  was  due  to  unseaworthiness  of  barge;  The  Italia, 
184  Fed.  367,  holding  vessel  has  burden  of  proof  to  show  damage  to 
cargo  by  sea  water  was  caused  by  perils  of  sea;  The  Medea,  179  Fed. 
791,  103  C.  C.  A.  273,  holding  burden  on  carrier  to  show  damage  to 
cargo  by  sea  Water  was  within  exception  of  sea  perils  was  not  sus- 
tained; The  Gualala,  178  Fed.  404,  102  C.  C.  A.  548,  allowing  recovery 
for  loss  of  goods  stowed  on  deck,  where  there  was  no  proof  of  custom 
to  stow  such  goods  on  deck  or  that  such  stowage  did  not  contribute 
to  loss;  The  Rappahannock,  173  Fed.  831,  holding  loss  of  cargo  of 
wheat  from  water  escaping  from  feed-pipe  was  due  to  perils  of  navi- 
gation within  exceptions  in  bill  of  lading;  The  Konigin  Luise,  173  Fed. 
813,  holding  burden  was  on  carrier  to  show  how  damage  to  cargo  of 
olive  oil  was  sustained  and  allowing  recovery;  The  Citta  Di  Messina, 
169  Feu.  476,  holding  burden  on  shipper  to  show  negligence  of  carrier, 
where  damage  to  cargo  was  prima  facie  within  exceptions  in  bill  of 
lading. 

Distinguished  in  The  Glenlochy,  226  Fed.  973,  holding  burden  on  libel- 
ant for  damages  to  shipment  of  glue  from  sweating,  which  was  cause 
excepted  by  bill  of  lading,  to  show  that  sweating  was  due  to  negli- 
gence of  ship  was  not  sustained;  The  Dolbadam  Castle,  222  Fed.  839, 
138  C.  C.  A.  264,  holding  evidence  sustains  finding  that  damage  was 
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due  to  sea  water  entering  ship  daring  violent  storm  which  was  excepted 
cause ;  The  Good  Hope,  197  Fed.  150,  116  C.  C.  A.  573,  holding  burden 
is  on  shipper  to  show  damage  to  cargo  from  heat  resulted  from  ship's 
negligence,  where  such  Cause  is  excepted  by  bill  of  lading:  The  Konigin 
Luise,  185  Fed.  480,  107  C.  C.  A.  578,  holding  burden  of  proof  is  on 
shipper  to  show  negligence,  where  shipment  of  olive  oil  in  barrels  was 
made  under  bill  of  lading  containing  clause,  ''not  accountable  for 
leakage  or  hreakBge,"  esi>eciall7  where  second-hand  barrels  were  used. 

Snirreme  Court  will  not  answer  auestlon  certified  which  does  not  pro- 
pound distiiict  issue  of  law. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  66,  59  L.  Ed.  184, 
35  Sup.  Ct.  16,  holding  questions  certified  from  Circuit  Court  of  Ap- 
peals are  distinct  and  definite  questions  of  law,  clearly  pertinent  with 
one  exception ;  Moxley  v.  Hertz,  185  Fed.  758,  108  C.  C.  ^  95,  holding 
responsibility  of  decision  rests  upon  Circuit  Court  of  Appeals  after 
Supreme  Court  answers  question  certified. 

212  17.  S.  864-374,  63  L.  Ed.  561,  29  Sup.  Ct.  366,  FBITZLEN  v.  BOAT- 
MAN'S BANK. 

Where,  after  order  to  remand  has  been  made,  it  results  from  subse- 
quent pleadings,  or  conduct  of  parties,  that  cause  is  removable,  second 
application  to  remove  may  be  made,  and  right  to  remove  is  not  controlled 
by  previous  order  remanding*  cause. 

Approved  in  Latfcroi>-Shea  &  Henwood  Co.  v.  Interior  Construction 
Imp.  Co.,  215  U.  S.  251,  54  L.  Ed.  179,  30  Sup.  Ct.  76,  holding  dismissal 
of  case  on  merits  as  to  defendants,  who  are  citizens  of  same  .State  as 
plaintiff,  does  not  make  case  removable  as  to  nonresident  defendants 
and  prevent  plaintiff  from  taking  verdict  against  nonresident  defend- 
ants, where  plaintiff  in  good  faith  insists  on  joint  liability  until  end  of 
trial;  Eddy  v.  Chicago  etc.  Ry.  Co.,  226  Fed.  126,  holding  action  by 
citizen  of  Montana  against  corporation  organized  in  Wisconsin,  brought 
in  Minnesota  State  court,  is  not  removable  to  Federal  court  in  Wis- 
consin; Anderson  v.  Western  Union  Tel.  Co.,  218  Fed.  79,  holding 
amendment  to  complaint  reducing  ad  damnum  clause  to  prevent  removal 
upon  notice  of  defendant's  intention  to  remove  prevents  removal; 
Smith  V.  Camas  Praric  Ry.  Co.,  216  Fed.  801,  holding  action  for  death 
in  State  court  based  on  Federal  Employers'  Liability  Act  of  1908  is 
not  removable  to  Federal  court. 

Distiigaished  in  McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  293,  57 
L.  Ed.  841,  33  Sup.  Ct.  465,  dismissing  writ  of  error  to  review  judg- 
ment of  State  court  denying  second  petition  of  removal,  where  there 
was  no  change  in  situation  of  parties  on  record,  but  merely  unsuccessful 
attempt  to  change  it;  Anaconda  Copper  Min.  Co.  v.  Butte  Balaklava 
Copper  Co.,  200  Fed.  811,  holding  suit  by  citizen  of  Montana  against 
citizen  of  territoiy  of  Arizona  is  not  made  removable  by  fact  that  Ari- 
zona is  made  State  after  issue  joined. 


•■ 
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In  action  to  foreclose  mortgage,  wbere  Junior  encnmbrancer  as  plain- 
ti£F  joins  senior  encnmbrancer  as  defendant,  and  attacks. validity  of  ills 
lien,  as  did  owner,  separable  controTersy  exists  between  senior  encum- 
brancer on  one  side  and  Junior  encumbrancer  and  owner  on  anotber,  which 
is  removable  when  diversity  of  dtizensliip  exists  when  parties  are  so 
arranged. 

Approved  in  Moloney  v.  Cressler,  210  Fed.  115, 116,  126  C.  C.  A.  618, 
holding  bill  for  specifio  performance  of  contraet  under  which  complain- 
ant was  to  purchase  majority  of  gas  company's  stock  which  was  placed 
in  escrow  with  partnership,  members  of  depository  firm  were  indispen- 
sable parties,  and  as  some  of  them  were  citizens  of  same  State  as  com- 
plainant, cause  was  not  removable;  R^^  v.  United  Drug  Co.,  180  Fed. 
207,  holding  bill  by  resident  of  Massachusetts  to  restrain  infringement 
of  trademark  by  New  Jersey  corporation  and  citizen  of  Massachusetts 
does  not  show  separable  controversy  as  to  nonresident  corporation. 

Petition  for  removal  of  cause  is  in  time  when  filed  as  soon  as  peti- 
tioner learns  of  filing,  without  notice  of  additional  pleadings  In  State 
court,  effect  of  which  is  to  disclose  separable  controversy. 

Distinguished  in  American  Car  etc.  Co.  v.  Kettelhake,  236  U.  S.  315. 
59  L.  Ed.  597,  35  Sup.  Ct.  355,  holding  under  Missouri  practice  where 
court  has  sustained  demurrers  as  to  some  defendants  and  allowed  plain- 
tiff to  take  involuntary  nonsuit  as  to  them  with  leave  to  move  to  set 
it  aside,  case  is  not  ended  as  to  them  until  affirmance  on  appeal  or  until 
time  for  appeal  has  expired,  and  controversy  is  no*  separable  and  re- 
movable as  to  other  defendants  who  are  nonresidents;  Markey  v.  Chi- 
cago etoi  Ry.  Co.,  171  Iowa,  261,  153  N.  W.  1055,  holding  fact  that 
removal  petition  is  not  filed  for  thirteen  days  after  amendment  to  com- 
plaint increasing  ad  damnum  clause  from  three  thousand  dollars  to  six 
thousand  dollars  does  not  defeat  removal. 

Fraud  in  joining  resident  as  codefendant  with  nonresident,  for  pur- 
pose of  preventing  removal  to  Federal  court.  Note,  22  L.  R.  A. 
(N.  S.)  1286. 

212  U.  8.  374-S89,  53  L.  Ed.  658,  29  Snp.  Ot.  299,  IN  BB  DUNK. 

Suits  against  corporation  created  by  acts  of  Congress  arise  under  laws 
of  United  States  and  are  removable  to  Federal  courts. 

Approved  in  Male  v.  Atchison  etc.  Ry.  Co.,  240  U.  S.  102,  60  L.  Ed. 
546,  36  Sup.  Ct.  353,  holding  asserted  right  to  judgment  on  bonds  of 
railroad  corporation  created  by  act  of  Congn*ess  involves  Federal  ques- 
tion ;  Shulthis  v.  McDougal,  225  IT.  S.  571,  56  L.  Ed.  1211,  32  Snp.  Ct, 
704,  holding  corporation  organized  in  Indian  Territory  under  Arkansas 
statutes  extended  to  that  territory  by  act  of  Congress  is  not  Federal 
corporation,  but  is,  for  jurisdictional  purposes,  corporation  of  State 
of  Oklahoma;  Texas  etc.  Ry.  Co.  v.  Eastin,  214  U.  S.  159,  53  L.  Ed.  950. 
29  Sup.  Ct.  564.  holding  defendant  railroad  invoking  jurisdiction   of 
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State  court  for  affirmative  relief,  after  denial  of  its  petition  for  re- 
moval, eannot  thereafter  objcet  to  jurisdiction  of  State  court;  Steele 
V.  Halligan,  229  Fed.  1014,  holding  action  by  prisoner  in  United  States 
penitentiary  against  warden  for  injuries  resulting  from  latter's  negli- 
gence, where  injury  occurred  on  land  used  exclusively  for  penitentiary, 
is  one  arising  under  Federal  Constitution  and  laws,  and  is  removable  to 
Federal  court;  Canary  Oil  Co.  v.  Standard  Asphalt  etc.  Co.,  182  Fed. 
667,  holding  action  against  corporation  organized  under  Arkansas  law, 
extended  to  Indian  Territory  by  act  of  Congress,  is  removable  to  Fed- 
eral court,  where  plaintiff's  place  of  business  is  within  district;  Clark 
V.  Southern  Pac.  Co.,  175  Fed.  125, 126,  holding  action  based  on  Federal 
Employers'  Liability  Act  for  injuries  occurring  in  territory  is  remov- 
able as  case  arising  under  Federal  law;  Texas  etc.  Ry.  Co.  v.  Huber, 
103  Tex.  3,  121  S.  W.  1106,  holding  action  against  corporation  organized 
under  act  of  Congress  is  removable. 

Distinguished  in  Bankers'  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  241  U.  R. 
306,  60  Lw  Ed.  1015,  36  Sup.  Ct.  569,  holding  Act  of  1915,  c.  22,  §  5,  pro- 
viding that  no  court  of  United  States  shall  have  jurisdiction  of  action 
or  suit  by  or  against  railroad  upon  ground  that  railroad  was  incoi-po- 
rated  under  act  of  Congress,  is  amendatory  of  Judicial  Code,  and  suit 
against  railroad  so  incorporated  is  not,  without  more,  case  arising  under 
Federal  laws;  Rural  Home  Tel.  Co.  v.  Powers,  176  Fed.  988,  holding 
fact  that  defendant  is  receiver  appointed  by  Federal  court  does  not 

render  cause  removable  to  Federal  court. 

• 

Bight  to  remove  cause  to  Federal  court  depends  upon  whether  suit 
could  have  been  brought  originaUy  In  Circuit  Court  of  United  States. 

Approved  in  Western  Union  Telegraph  Co.  v.  Louisville  etc.  R.  Co., 
201  Fed.  939,  120  C.  C.  A.  257,  holding  under  Judicial  Code,  §  51,  pro- 
ceeding to  condemn  right  of  way  under  State  statutes  is  not  removable 
as  one  arising  under  Federal  laws,  where  none  of  defendants  are  in- 
habitants of  district  unless  plaintiif  consents  or  waives  objection  to 
jurisdiction;  Stone  v.  Chicago  etc.  R.  Co.,  195  Fed.  834,  holding  action 
brought  in  State  court  by  citizen  of  another  State  in  court  of  third 
State  is  not  within  original  jurisdiction  of  such  Federal  court,  and  is 
not  removable  on  ground  of  diversity  of  citizenship,  although  railroad 
has  offices  and  places  of  business  within  district;  W.  G.  Coyle  &  Co.  v. 
Stem,  193  Fed.  585,  113  C.  C.  A.  450,  holding  proceeding  to  seize  and 
sell  vessel  under  mortgage  is  not  removable  as  case  arising  under  Fed- 
eral law,  because  petition  states  Federal  marshal,  disregarding  State 
law,  sold  vessel  without  reading  mortgage  notice  thereon,  which  mort- 
gages were  recorded  in  port  where  vessel  was  enrolled;  Hubbard  v. 
Chicago  etc.  Ry.  Co.,  176  Fed.  996,  holding  action  for  injuries  based 
on  Federal  Employers'  Liability  Act  of  1908  between  citizens  of  Wis- 
consin, brought  in  State  court  of  Minnesota  is  not  removable  to  Federal 
court  in  Minnesota  over  plaintiff's  protest;  Shawnee  Nat.  Bank  v.  Mis- 
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souri  etc.  Ry.  Co.,  175  Fed.  460,  holding  suit  brought  in  eastern  dis- 
trict of  Oklahoma  by  citizen  of  western  district  of  that  State  against 
citizen  of  another  State,  is  not  removable  to  Federal  court  of  eastern 
district,  where  neither  party  resided,  over  plaintiff's  objection,  although 
bringing  of  suit  in  that  district  was  device  to  prevent  removal;  Long  v. 
Quinn  Bros.,  215  Mass.  88,  102  N.  E.  349,  holding  insufficient  removal 
petition  alleging  that  action  is  one  of  civil  nature  arising  under  Federal 
laws  in  that  plaintiff  contests  validity  of  judgment  of  Federal  court, 
since  defense  of  res  judicata  is  no  part  of  plaintiff's  cause  of  action. 

Mandamus  to  compel  Circuit  Court  to  remand  cause  to  State  court  will 
be  denied  where  Circuit  Court  obtained  Jurisdiction. 

Cited  in  Re  Winn,  213  U.  8.  466,  53  L.  Ed.  877,  29  Sup.  Ct.  515, 
granting  mandamus  to  compel  Circuit  Court  to  remand  case  to  State 
court,  where  record  shows  Circuit  Court  has  no  jurisdiction. 

212  XT.  8.  S89-d97,  53  L.  XUL  664.  29  Sap.  Ct  349,  BBADFOBD  ▼.  MOBBI- 
SON. 

Not  cited. 

212  U.  S.  897-406,  53  !•.  Ed.  568,  29  Sup.  Ct.  351,  EABTEN  T.  LOFFLEB. 

Supreme  Court  has  Jurisdiction  to  review  Judgment  of  Court  of  Appeals 
of  District  of  Columbia  in  action  for  damages,  although  amount  recovered 
is  less  than  five  thousand  dollars,  wliere  vendor  not  only  disputes  Judg- 
ment but  claims  more  than  five  thousand  dollars  as  balance  of  purchase 
price. 

Approved  in  Export  etc.  Lumber  Co.  v.  Port  Banga  Lumber  Co.,  237 
U.  S.  391,  59  L.  Ed.  1011,  35  Sup.  Ct.  604,  dismissing  appeal  from  Su- 
preme Court  of  Philippine  Islands  where  amount  in  dispute  is  less  than 
jurisdictional  amount  required  by  Act  of  1902,  §  10. 

Distinguished  in  Martinez  v.  International  Banking  Corporation,  220 
U.  S.  221,  55  L.  Ed.  442,  31  Sup.  Ct.  408,  holding  amount  of  counter- 
claim for  return  of  vessel  cannot  be  added  to  amount  awarded  by  Su- 
preme Court  of  Philippines  to  plaintiff  in  proceeding  to  foreclose  mort- 
gage upon  vessel,  so  as  to  give  Federal  Supreme  Court  jurisdiction  of 
appeal  under  Act  of  1902,  §  10. 

Where  vendee  sues  for  breach  of  contract  of  sale  of  real  estate  and 
benefit  cf  business  and  goodwill,  measure  of  damages  is  difference  between 
purchase  price  and  market  value  at  time  of  contract. 

Approved  in  Clark  v.  Belt,  223  Fed.  578, 138  C.  C.  A.  1,  holding  meas- 
ure of  damages  in  Federal  court  for  breach  of  contract  to  convey  land 
is  difference  between  contract  price  and  market  price  at  time  of  breach. 

Distinguished  in  Freeman  v.  Falconer,  201  Fed.  789,  120  C.  C.  A.  32, 
holding  measure  of  damages  under  Kentucky  law  for  failure  of  vendor 
to  convey  lands^  not  involving  fraud  or  bad  faith,  is  based  upon  value  of 
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land  at  date  of  making  of  contract,  not  npon  valne  at  later  date,  and 
includes  expenses  incurred  by  vendee. 

212  U.   8.  406-413^  63  L.  Ed.   574,   29   Bnp.   Ot   366,    KOBTH    SHOBS 
BOOM  ft  DBIVINO  CO.  y.  NIOOMEN  BOOM  00. 

States  In  aliscnce  of  statute  by  Congress,  bas  plenary  power  as  to  ob- 
structions of  navigable  river  entirely  wltbin  its  borders,  and  wbetber  sucb 
obstructions  are  lawful  is  State,  not  Federal  question.  - 

Approved  in  Grays  Harbor  Boom  Co.  v.  Lownsdale,  54  Wasb.  104, 
104  Pae.  272,  bolding  loan  company  succeeding  to  State's  rights  over 
tide-lands,  did  not,  by  erecting  boom,  take  property  of  upland  owner 
so  as  to  require  it  to  make  compensation  therefor;  State  ex  rel.  Nico- 
men  Boom  Co.  v.  North  Shore  Boom  etc.  Co.,  55  Wash.  4,  103  Pac.  427. 

212  n.  8.  414-428,  63  L.  Ed.  677,  29  Sup.  Ot.  367,  BAILBOAD  COMBOS- 
SION  T.  CXJMBEBIaAND  TCZi.  U  TEIk  00. 

Bates  established  by  commission  after  carefnl  investigation  based 
upon  reports  of  public  service  corporation  are  prima  fade  fair  and  burden 
of  proof  that  rates  are  confiscatory  is  iq^on  complainant  corporation. 

Approved  in  Louisville  ete.  R.  Co.  v.  Railroad  Commission  of  Ala- 
bama, 208  Fed.  42,  holding  evidence  insuf&cient  to  establish  invalidity 
of  rate  order  of  Alabama  commission  establishing  two  and  one-half  cent 
intrastate  passenger  rate;  Ft.  Smith  Light  &  Traction  Co.  v.  Ft.  Smith, 
202  Fed.  585,  holding  ordinance  establishing  rates  to  be  charged  by 
natural  gas  company,  without  making  examination  of  books  or  ascer- 
taining value  of  plant,  or  expense  of  operation  is  void ;  Des  Moines  Gas 
Co.  V.  Des  Moines,  199  Fed.  206,  holding  in  estimating  value  of  gas 
plant  to  determine  reasonableness  of  rates  goodwill  is  not  element  by 
reason  of  monopoly  given  by  franchise,  but  value  of  plant  as  "going 
concern"  is  to  be  included;  Texas  &  P.  Ry.  Co.  v.  Railroad  Commis- 
sion of  Louisiana,  192  Fed.  283,  284,  112  C.  C.  A.  538,  holding  order 
of  commission  establishing  railroad  rates  is  entitled  to  presumption  of 
correctness,  though  Louisiana  statute  does  not  expressly  so  declare,  and 
upholding  Order  No.  484  of  Louisiana  Commission  establishing  rates  on 
cotton  seed  and  its  products;  Spring  Valley  Waterworks  v.  San  Fran- 
cisco, 192  Fed.  144,  enjoining  enforcement  of  water  rates  fixed  by  board 
of  supervisors,  which  rates  would  produce  net  income  of  less  than  four 
per  cent ;  Contra  Costa  Water  Co.  v.  City  of  Oakland,  159  Cal.  346,  113 
Pac.  679,  refusing  to  enjoin  as  confiscatory  water  rates  established  by 
ordinance;  Morgan's  Louisiana  etc.  R.  etc.  Co.  v.  Railroad  Commission, 
127  La.  663,  53  South.  899,  holding  order  of  railroad  commission  No. 
553,  establishing  freight  rates  for  hauling  sugar  cane  void ;  State  ex  rel. 
McCue  V.  Northern  Pac.  Ry.  Co.,  26  N.  D.  485,  145  N.  W.  153,  granting 
writs  to  compel  observance  of  intrastate  freight  rate  established  by 
Laws  of  1907,  c.  51,  and  to  restrain  collection  of  higher  rate. 
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Although  complainant  failed  to  prove  its  case  that  rates  were  con- 
fiscatory, bill  will  not  be  dismissed  bat  new  trial  ordered,  where  rates  have 
been  put  into  effect  and  new  inquiry  can  be  founded  upon  their  actnal 
operation. 

Approved  in  Lincoln  G.  &  E.  Light  Co.  v.  City  of  Lincoln,  182  Fed. 
^30;  dismissing,  without  prejudice,  suit  to  enjoin  gas  rates  as  confis- 
catory. 

Returns    to    which    publio    service    corporations    entitled.     Note, 
L.  R.  A.  1915A,  60. 

212  XT.  8.  428-484,  63  L.  Ed.  584,  29  Sop.  Ok.  843,  McDAMIEL  ▼.  T&ATLOBw 
Not  cited. 

812  n.  S.    434-145,  63   K  Ed.  587,  29    Sup.  Ot.  346,  GBEENAHETER  ▼. 
OOATE. 

Fraud  for  which  patentee  of  land  will  be  declared  trustee  for  anothor 
mnst  be  such  as  has  been  practiced  on  unsuccessful  party,  and  )nrevented 
him  from  exhibiting  his  case  fully  to  the  Land  Department,  so  that  it 
may  properly  be  said  there  has  not  been  decision  in  real  contest,  and  false 
testimony  or  forged  documents  are  not  enough,  if  diluted  matter  haa 
actually  been  presented  to  and  considered  by  prop«r  tribunal. 

Approved  in  Daniels  v.  Wagner,  237  U.  S.  557,  Ann.  Oas.  1917A,  40, 
L.  R.  A.  1916A,  1116,  59  L.  Ed.  1106,  35  Sup.  Ct.  740  (reversing  205 
Fed.  240,  125  C.  C.  A  93),  holding  Land  Department  had  no  power  to 
reject  lieu  land  entry  for  lands  included  in  forest  reserve  under  aet 
of  1897,  on  theory  that  it  was  within  their  discretionary  power  to  re- 
ject application  because  of  primary  mistake  of  local  land  officers  con- 
cerning lieu  entry;  Ross  v.  Stewart,  227  U.  S.  539,  67  L.  Ed.  680,  33 
Sup.  Ct.  345,  refusing  to  set  aside  patent  to  town-site  lot  on  petition 
alleging  statements  in  complaint  in  contest  proceeding  were  fraudulent; 
Scotten  V.  Rosenblum,  231  Fed.  360,  dismissing  bill  to  reojien  judgment 
in  suit  by  assignees  of  corporation  against  debtor  for  fraud  of  latter 
in  denying  signature  on  sheriff's  certificate  in  suit  against  corporation 
in  which  he  was  attached;  McGoldrick  Lumber  Co.  v.  Kinsolving,  221 
Fed.  827,  137  C.  C.  A.  377,  upholding  finding  of  Land  Department  that 
application  to  purchase  land  under  Timber  and  Stone  Act  was  for 
speculative  purpose. 

212  U.  S.  446-149,  63  L.  Ed.  691,  29  Sup.  Ot.  332,  FBEDBBIO  L.  aBANT 
SHOE  00  ▼.  W.  M.  ImAJXD  CO. 

Decision  of  Circuit  Court  of  Appeals  in  revisory  proceeding  under 
Bankruptcy  Act,  section  24b,  affirming  interlocutory  order,  does  not  preclude 
writ  of  error  ttom  Supreme  Court  to  bankruptcy  court  to  review  final  de- 
cision, bringing  up  question  of  Jurisdiction  of  that  court  to  make  ad- 
judication of  bankruptcy  on  claim  for  unllQuidated  damages. 
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Approved  in  Lamar  v.  United  States,  240  TJ.  S.  64,  60  L.  Ed.  528,  36 
Sup.  Ct.  256,  upholding  jurisdiction  of  District  Court  under  Judicial 
<]!ode,  c.  231,  §  24,  of  crime  of  falsely  personating  of  officer  of  United 
States,  to  wit,  member  of  House  of  Representatives. 

Time  wltliln  wtaicli  writ  of  error  to  review  adjndicatlou  of  bank- 
ruptcy is  two  years  as  regulated  by  Act  of  1891,  sectioiifl  4,  6,  and  not  thirty 
days,  time  fixed  for  appeals  in  bankruptcy  by  gensral  order  of  Bnpreme 
Court  No.  36. 

Approved  in  Nashville  Syrup  Co.  v.  Coca  Cola  Co.,  216  Fed.  634,  Ann. 
Gaa.  1915B,  368,  132  C.  C.  A.  39,  holding  in  suit  for  infringement  of 
trademark,  interlocutory  decree  directing  reference  to  master  is  made 
final  by  decree  on  report  of  master,  and  appeal  may  be  taken  within 
statutory  time  from  final  decree  for  review  of  decision  on  interlocutory 
decree,  and  fact  that  appeal  purports  to  be  taken  from  interlocutory 
decree  is  not  fatal  error. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 
Note,  16  Ann.  Gas.  1017. 

Bill  of  exceptions  is  not  necessary  when  It  adds  nothing  to  record. 
Approved  in  Patterson  v.  Robinson  Bros.  &  Co.,  180  Fed.  671,  103 
C.  C.  A.  634,  holding  exception  is  not  necessary  to  support  assignment 
of  error  raising  sufficiency  of  verdict,  since  verdict  is  part  of  record.  . 

Claim  upon  which  petition  tn  bankruptcy  is  based  mnst  be  provable 
when  petition  is  illed,  and  under  section  68a  among  debts  that  may  be 
proved  are  those  founded  upon  contract,  express  or  implied. 

Approved  in  Central  Trust  Co.  v.  Chicago  Auditorium  Assn.,  240 
U.  S.  692,  60  L.  Ed.  816,  36  Sup.  Ct.  416,  holding  intervention  of  bank- 
ruptcy was  breach  of  contract  and  claim  for  damages  for  such  breach 
is  within  meaning  of  §  63a-4  and  damages  may  be  liquidated  under 
section  63b ;  Williams  v.  United  States  Fidelity  etc.  Co.,  236  U.  8.  666, 
69  L.  Ed.  717,  36  Sup.  Ct.  289,  holding  discharge  in  bankruptcy  acquits 
principal  of  obligation  to  indemnify  surety  for  loss  on  bond  to  secure 
faithful  performance  of  building  contract  broken  prior  to  bankruptcy, 
although  surety  did  not  pay  damage  until  after  bankruptcy;  Merchants' 
National  Bank  v.  Continental  Bldg.  &  Loan  Assn.,  232  Fed.  831,  147 
C.  C.  A.  22,  holding  claims  of  shareholders  of  building  and  loan  asso- 
ciations in  which  capital  stock  consists  of  dues  of  members,  and  where 
shareholder  has  right  to  withdraw  at  any  time  receiving  what  he  has 
paid  in  plus  profits,  are  provable  in  bankruptcy;  Jackson  v.  Wauchula 
Mfg.  etc.  Co.,  230  Fed.  411,  144  C.  C.  A.  661,  holding  person  recover- 
ing judgment  for  personal  injury  after  filing  of  petition  but  before 
adjudication,  is  not  creditor,  and  court  may  permit  him  to  appear  and 
resist  adjudication  which  would  operate  to  release  liability  under  judg- 
ment; In  re  Levitan,  224  Fed.  243,  holding  liability  underlying  judg- 
ment on  promissory  note  is  provable  debt  in  bankruptcy  under  section 
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63a,  and  burden  is  upon  judgment  creditor  to  show  that  liability  is 
within  exception  of  section  17a  (2)  and  not  released  by  discharge  on 
ground  that  judgment  is  founded  on  liability  for  willful  and  malicious 
injury. 

Trovable  dalnus^  In  section  60b  of  Bankruptcy  Act  means  claims  that 
may  be  preyed  then  and  there  irhen  petition  is  filed,  but  if  it  can  be  seen 
then  and  there,  that  claims  are  of  kind  that  can  be  proved  in  proceeding, 
statute  is  satisfied;  and  further  liquidation  may  be  ordered  on  flUng  of 
petition  to  determine  whether  it  is  filed  rightly  or  not. 

Approved  in  In  re  Smith,  209  Fed.  94,  granting  application  of  bank- 
rupt in  involuntary  bankruptcy  proceedings  for  liquidation  of  claims  of 
creditors  before  answer;  In  re  Harper,  175  Fed.  425,  holding  under 
section  68a,  trustee  may  set  off  against  claim  of  creditor  claim  for  un- 
liquidated damages  in  favor  of  bankrupt  which  might  have  been  pleaded 
as  counterclaim  under  State  law  in  action  by  creditor. 

Distinguished  in  Clarke  v.  Rogers,  228  TJ.  S.  544,  57  L.  Ed.  958,  33 
Sup.  Ct.  587,  holding  obligation  of  testamentary  trustee  to  restore  value 
of  assets  embezzled  is  contractual,  and  debt  is  provable  under  section 
63a  (4),  although  fraudulent  and  excepted  from  discharge  under  sec- 
tion 17. 

Provable  claim  may  be  based  on  breach  of  express  warranty. 
Approved  in  In  re  Harper,  175  Fed.  425,  holding  under  section  68a, 
trustee  jn  bankruptcy  may  set  off  against  claim  of  creditor  claim  for 
unliquidated  damages  in  favor  of  bankrupt  whieh  might  have  been 
pleaded  as  counterclaim  under  State  law  in  action  by  creditor. 

212  IT.  8.  449-463,  68  Ik  Sd.  594,  29  8up.  Ot.  384»  OABINO   ▼.  IKSUXaAB 
GOVEBKMENT    OF    THE   FHTLEPPIKE  ISLANDS. 

Writ  of  error,  and  not  appeal,  is  appropriate  method  to  review  Judg- 
ment of  Supreme  Court  of  Philippine  Islands  in  cases  ftom  Court  of  Land 
Registration. 

Approved  in  Jover  y  Costas  v.  Insular  (Government  of  the  Philippine 
Islands,  221  TJ.  S.  635,  65  L.  Ed.  890,  31  Sup.  Ct.  664,  and  Tiglao  v. 
Insular  Government  of  Philippine  Islands,  215  U.  S.  414,  54  L.  Ed.  258, 
30  Sup.  Ct.  129,  both  following  rule ;  Harty  v.  Municipality  of  Victoria, 
226  TJ.  S.  13,  57  L.  Ed.  103,  33  Sup.  Ct.  4,  suit  by  archbishop  of  Manila 
to  recover  church  property  is  like  ordinary  action  at  law,  and  can  only 
be  reviewed  on  writ  of  error  to  Supreme  Court  of  Philippine  Islands, 
not  on  appeal. 

Acquisition  of  Philippine  Islands  was  not  to  exploit  country  for  private 
gain,  hut  object  of  intemal  administration  was  to  do  justice  to  natives,  and 
under  Organic  Act  of  1902,  inhahitant  of  Benguet  who  had  actually  owned 
land  for  many  years  cannot  he  deprived  of  it  for  failure  to  oomi^  with 
ceremonies  of  which  he  had  never  heard. 
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Approved  in  Reavis  v.  Fianza,  215  U.  S.  23,  54  L.  Ed.  76,  30  Sup. 
Ct.  1,  holding  under  Organic  Act  of  1902  for  Philippine  Islands,  §  28, 
valid  mining  location  cannot  be  made  on  lands  in  possession  of  Iggorots 
before  United  States  acquired  islands,  and  claim  of  such  locator  is  not 
adverse  claim  within  meaning  of  section  45. 

Miscellaneous.  Cited  in  Roura  v.  Government  of  the  Philippine 
Islands,  218  IT.  S.  387,  54  L.  Ed.  1081,  31  Sup.  Ct.  73,  as  to  general 
functions  of  Court  of  Land  Registration. 

212  U.  S.    463-466,  53   L.  Ed.    599,  29    Sup.    Ot.  838,  8A1IT08  T.  HOLT 
ROMAN  CATHOLIC  «e  APOSTOLIC  CHUBCH. 

Miscellaneous.  Cited  in  Harty  v.  Municipality  of  Victoria,  226  U.  S. 
13, 57  L.  Ed.  108,  33  Sup.  Ct.  4,  suit  by  archbishop  of  Manila  to  recover 
church  property  is  reviewable  only  on  writ  of  error  to  Supreme  Court 
of  Philippine  Islands. 

212  U.  8.  466-477,  53   L.  Ed.  600,  29   Bap.    Ot    889^  THE  8TBAH  TUQ 
"EUGENE  F.  MOBAN.'' 

When  duty  is  imposed  for  poxpose  of  preYontlng  certain  consegnence^ 
breach  of  it  that  does  not  lead  to  that  eonseqneiice  does  not  make  de- 
fendant liable  for  tort  of  third  person  merely  becanse  observance  of  duty 
might  have  prevented  that  tort. 

Approved  in  St.  Louis  etc.  R.  B.  Co.  v.  Conarty,  238  U.  S.  249,  59 
L.  Ed.  1293,  35  Sup.  Ct.  785,  denying  recovery  for  injuries  resulting 
in  death  of  employee  received  while  riding  on  engine  colliding  with 
loaded  freight-car  not  having  coupler  as  required  by  Safety  Appliance 
Act;  Munsey  v.  Webb,  231  U.  S.  155,  58  L.  Ed.  165,  34  Sup.  Ct.  44, 
allowing  recovery  for  death  resulting  from  negligent  operation  of  eleva- 
tor; Southern  Transp.  Co.  v.  Philadelphia  etc.  R.  Co.,  196  Fed.  552, 
holding  owner  of  bridge  over  navigable  river  liable  for  injury  to  barge 
by  striking  timber  under -water  projecting  beyond  other  part  of  pier. 

Where  two  tngs  and  two  scows  towed  by  one  tng  are  all  in  fault  for 
collision,  damages  should  be  apportioned  equally  among  four  vessels,  al- 
though more  than  one  veosel  Is  owned  by  same  person. 

Approved  in  The  Manhattan,  181  Fed.  234,  235,  apportioning  dam- 
ages for  collision,  resulting  from  violation  of  regulation  of  Department 
of  Commerce  and  Labor  relating  to  length  of  hawsers,  between  towing 
tugs  and  tows;  The  Eugene  F.  Moran,  170  Fed.  929,  96  C.  C.  A.  144, 
referring  to  mandate  of  Supreme  Court  to  apportion  damages. 

Distinguished  in  The  Manhattan,  186  Fed.  330,  108  C.  C.  A.  407,  hold- 
ing tugs,  but  not  tows,  liable  for  injury  to  vessel  resulting  from  viola^ 
tion  of  r^ulations  of  Department  of  Commerce  and  Labor  relating  to 
length  of  hawsers. 

Liability  of  tow  for  collision  with  another  vessel.    NotCi  19  Ann. 
Cas.  303. 
XIX— 91 
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212  T7.  8.  4rr^4M,  68  Lu  Ed.  606,  29  Sup.  Ot.  341,  BAaLBT  y.  OENBBAI. 
FIBE  EZTINGinflHXSB  00. 

Wblle  jQxlBdiction  of  Olrcult  Oonrt  of  Appeals  la  not  llxial  under  act 
of  1891  ivliere  Jorisdictlon  of  court  below  is  Invoked  not  only  on  ground 
of  diyersity  of  citizenBhip  bvt  by  qnestion  of  constitational  rlgbt  raised 
in  complaint,  its  Jurisdiction  is  final  wliere  constitutional  question  is  raised 
for  first  time  at  trial. 

Approved  in  Kinney  v.  Plymouth  Rock  Squab  Co.,  241  U.  S.  653,  60 
li.  Ed.  1223,  36  Sup.  Ct.  723,  Glass  v.  Woodman,  241  U.  S.  646,  60  L.  Ed. 
1219,  36  Sup.  Ct.  451,  Nelson  v.  Wood,  239  U.  S.  637,  60  L.  Ed.  480,  36 
Sup.  Ct.  445,  Gardiner  Inv.  Co.  v.  Jackson  Co.,  239  U.  S.  628,  60  L.  Ed. 
476,  36  Sup.  Ct.  164,  Roman  Catholic  Church  v.  Pennsylvania  R.  R.  Co., 
237  U.  S.  577,  59  L.  Ed.  1122,  35  Sup.  Ct.  729,  Raphael  y.  Wasatch  etc. 
R.  R.  Co.,  235  U.  S.  684,  59  L.  Ed.  424,  35  Sup.  Ct.  201,  Ritterbusch  v. 
Atchison  etc.  Ry.  Co.,  235  U.  S.  683,  69  L.  Ed.  423,  35  Sup.  Ct.  201, 
Mound  City  Co.  v.  Castleman,  235  U.  S.  689,  59  L.  Ed.  427,  35  Sup.  Ct. 
204,  Van  Sice  v.  Ibex  Min.  Co.,  223  U;  S.  712,  56  L.  Ed.  625,  32  Sup. 
Ct.  520,  and  Weir  v.  Rountree,  216  U.  S.  607,  54  L.  Ed.  635,  30  Sup.  Ct. 
418,  all  dismissing  appeal  for  want  of  jurisdiction,  since  decision  of 
Circuit  Court  of  Appeals  is  final  where  jurisdiction  of  lower  c6urt  de- 
pended upon  diversity  of  citizenship  alone. 

Oomplaint  inToUng  ftOl  faith  and  credit  clause  does  not  present  case 
aristng  under  Federal  Oonstitution,  so  as  to  permit  review  in  Supreme  Oonrt 
of  Judgment  of  Oircuit  OOurt  of  Appeals,  where  defendant  was  not  party 
to  Judgment,  and  if  bound  by  it,  is  bound  only  by  estoppel  arising  out  of 
contract  relation  between  parties  and  notice  to  defend,  tbe  ground  of 
decision  below  being  that  there  was  no  estoppeL 

Approved  in  Bigelow  v.  Old  Dominion  Copper  Min.  etc.  Co.,  225  U.  S. 
140,  Ann.  Oas.  1913E,  875,  56  L.  Ed.  1026,  32  Sup.  Ct.  641,  holding  full 
faith  and  credit  clause  does  not  require  State  court  to  give  judgment 
in  Federal  court  in  another  State  against  joint  tort-feasor  effect  of 
estoppel,  where  other  joint  tort-feasor  was  not  and  could  not  have  been 
made  defendant  in  first  suit;  Fall  v.  Eastin,  215  U.  S.  15,  17  Ann.  Oas. 
853,  23  L.  B.  A.  (N.  8.)  924,  54  L.  Ed.  72,  30  Sup.  Ct.  3,  holding  courts 
of  State  in  which  land  is  situated  do  not  deny  full  faith  and  credit  to 
decree  of  court  of  another  State,  or  to  master's  deed,  by  holding  that 
it  does  not  transfer  property. 

212  U.  8.  481-499,  53  L.  Ed.  613,  29  Sup.  Ot.  304,  NSW  TOBK  OENT.  ft 
H.  B.  B.  OO.  ▼.  XTKITEB  8TATE8. 

Elkins  Act  of  1903  is  not  unconstitutional  because  it  imputes  to  cor- 
poration criminal  offense,  and  subjects  corporation  to  criminal  prosecution 
by  reason  of  things  charged. 

Approved  in  iTnited  States  v.  New  York  Central  etc.  R.  R.  Co.,  212 
U.  S.  514,  53  L.  Ed.  631,  29  Sup.  Ct.  313,  and  New  York  Central  etc. 
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R.  R.  Co.  V.  United  States,  212  U.  S.  500,  503,  58  L.  Ed.  625.  626,  29 
Sup.  Ct.  309,  both  following  rule;  United  States  v.  Adams  Express  Co., 
229  U.  S.  390,  57  L.  Ed.  1240,  33  Sup.  Ct.  878,  upholding  Act  to  Regu- 
late Commerce,  §  10,  as  amended  in  1906,  including  express  companies 
in  term  "common  carrier,"  and  holding  statute  imposes  duty  upon  ex- 
press company  organized  as  joint  stock  association  to  file  schedules  of 
rates;  United  States  v.  Union  Supply  Co.,  215  U.  S.  56,  54  L.  Ed.  88, 
30  Sup.  Ct.  15,  holding  Act  of  1902,  §  6,  imposing  duties  on  wholesale 
dealers  in  oleomargarine  and  imposing  penalties  of  fine  and  imprison- 
ment, applies  to  corporations,  although  corporation  cannot  be  impris- 
oned; United  States  v.  Orr,  223  Fed.  223,  holding  offense  defined  by 
section  17  of  Oleomargarine  Act  of  1902,  is  one  that  may  be  committed 
by  corporation;  Qrand  Rapids  etc.  Ry.  Co.  y.  United  States,  212  Fed. 
584,  129  C.  C.  A.  113,  holding  in  prosecution  of  carrier  for  giving 
rebates  in  violation  of  Elkins  Act  of  1903,  as  amended  in  1906,  fact 
that  particular  agent  did  not  know  cars  were  not  entitled  to  lower 
transit  rate  was  not  sufficient  to  show  that  rebates  were  not  knowingly 
made;  United  States  v.  Merchants'  etc.  Transp.  Co.,  187  Fed.  368,  hold- 
ing in  prosecution  of  interstate  carrier  for  shipping  freight  at  less  than 
filed  rate,  carrier  cannot  plead  lack  of  knowledge  of  filed  rate  as  justifi- 
cation of  its  departure  therefrom;  London  v.  Everett  H.  Dunbar  Corp., 
179  Fed.  510,  103  C.  C.  A.  130,  holding  corporation  may  be  convicted 
of  violating  Rev.  Stats.,  §  4901,  imposing  penalty  upon  person  mark- 
ing unpatented  article  as  patented  to  deceive  public;  United  States  v. 
Young  &  Holland  Co.,  170  Fed.  113,  holding  bankrupt  corporation  may 
be  guilty  of  concealment  of  assets  in  violation  of  Bankruptcy  Act  of 
1898,  c.  541,  §  29b ;  Axman  v.  Washington  Gasliglit  Co.,  38  App.  D.  C. 
156,  allowing  recovery  against  company  for  assault  and  battery  by  agent 
upon  patron  entering  house  to  read  meter;  State  v.  People's  Ice  Co., 
124  Minn.  313,  144  N.  W.  965,  affirming  conviction  of  corporation  for 
giving  short  weights ;  Penas  v.  Chicago  etc.  Ry.  Co.,  112  Minn.  220,  140 
Am.  St.  Bep.  470,  30  L.  R.  A.  (N.  S.)  627,  127  N.  W.  932,  allowing  re- 
covery for  injuries  to  minor  thrown  from  moving  train  by  brakenian; 
State  V.  Ice  &  Fuel  Co.,  166  N.  C.  369,  Ann.  Gas.  1916C,  456,  52  L.  B.  A. 
(N.  S.)  216,  81  S.  E.  738,  affirming  conviction  of  ice  and  fuel  company 
for  obtaining  money  by  false  pretenses  in  selling  coal  by  short  weight; 
Townsell  v.  L.  &  N.  Railroad  Co.,  4  Tenn.  Civ.  219,  holding  railroad 
liable  for  damages  for  wrongful  suing  out  of  search-warrants  by  agent. 
DistiTiguished  in  John  Gund  Brewing  Co.  v.  United  States,  204  Fed. 
23,  122  C.  C.  A.  331,  holding  in  prosecution  of  nonresident  brewing  com- 
pany for  engaging  in  business  of  wholesale  dealer  in  malt  liquors  in 
Noi*th  Dakota  without  paying  special  internal  revenue  tax  in  violation 
of  Rev.  Stats.,  §  3242,  defendant  was  entitled  to  show  acts  of  its  agents 
were  against  its  instructions;  People  v.  Rochester  Ry.  etc.  Co.,  195  N.  Y. 
106,  133  Am.  8t.  Bep.  770,  16  Ann.  Cas.  837,  21  L.  B.  A.  (N.  8.)  898, 
88  N.  E.  23,  holding  under  Penal  Code,  §  179,  defining  homicide^as  kill* 
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iog  of  haman  being  by  act  of  another,  and  tn^lring  homicide  man- 
slaughter in  second  degree,  when  act  is  dne  to  n^ligence  of  person 
which  is  not  murder  or  manslaughter  in  first  degree,  corporation  can- 
not be  indicted  for  manslaughter. 

Criminal  liability  of  corporation  for  act  of  misfeasance  other  than 
homicide.    Note,  Ann.  Gas.  19160,  469,  464,  465. 

Criminal  responsibility  of  corporations.    Note,  2  B.  R.  0.  239,  262. 

Criminal  liability  of  master  for  servant's  act.    Note,  43  L.  R.  A. 
(K.  8.)  36,  42. 

Purpose  of  EUdni  Act  of  1903  is  to  prevent  f aTodtijon  and  to  secure 
equal  ri^^hts  to  all  in  interstate  transportation,  and  one  legal  rate,  to  be 
pabUshed  and  posted  and  accesslUe  to  all  alike. 

Approved  in  New  York  Cent,  etc  B.  R.  Co.  v.  United  States,  212 
U.  8.  504,  58  L.  Ed.  626,  29  Sup.  Ct.  309,  following  rule;  New  York  etc. 
R.  R.  Co.  V.  York  &  Whitney  Co.,  215  Mass.  39,  102  N.  E.  368,  holding 
in  action  by  interstate  railroad  to  recover  balance  of  freight  chaiges 
not  collected  through  agent's  mistake,  shipper  impliedly  promises  to 
pay  established  rate. 

Fact  that  statute  relating  to  individuals  and  to  corporations  may  de- 
prive individuals  of  presumption  of  innocence  cannot  be  objected  to  as 
unconstitutional  on  that  ground  by  corporation. 

Approved  in  Ohema  v.  State,  16  Ariz.  358,  Ann.  Oaa.  1916D,  94,  146 
Pac.  500,  holding  person  chai^d  with  selling  liquor  in  Arizona  iii 
violation  of  prohibition  amendment  to  Constitution  cannot  raise  ques- 
tion of  constitutionality  of  provision  prohibiting  introduction  of  liquor 
into  State;  State  v.  Bowen  &  Co.,  86  Wash.  30,  149  Pac.  333,  holding 
provisions  of  commission  merchants'  law  (Rem.  &  Bal.  Code,  §§  7024r- 
7035)  applicable  to  defendant  are  valid,  and  invalidity  of  other  pro- 
visions does  not  render  entire  act  void. 

Distinguished  in  ITnion  Pac.  Coal  Co.  v.  United  States,  173  Fed.  745, 
97  C.  C.  A.  578,  holding  combination  between  corporation  and  its  offi- 
cer in  violation  of  Anti-trust  Act  cannot  be  formed  by  thoughts  of 
officer  alone  without  participation  by  other  officer  or  agent  of  corpo- 
ration. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oaa.  1916D,  11, 
86. 

Indictment  speciflcaUy  stating  elements  of  offense  with  suillcient 
particularity  to  advise  defendant  of  crime  charged  and  to  enable  him  to 
plead  conviction  in  bar  of  subsequent  prosecution  for  same  offense  is  not 
under  Revised  Statutes,  section  1025,  subject  to  objection  as  to  sniftciency 
for  want  of  particularity,  where  defect  does  not  prejudice  defendant. 

Approved  in  Lamar  v.  United  States,  241  U.  S.  117,  60  L.  Bd.  917. 
36  Stip.  Ct.  535,  holding  indictment  under  Penal  Code,  §  32,  for  falsely 
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personating  member  of  House  of  Representatives  with  intent  to  defraud, 
is  sufiQcient  under  Revised  Statutes,  §1025;  Aceel  v.  United  States, 
232  Fed.  661, 146  C.  C.  A.  578,  holding  indictment  under  Criminal  Code, 
§  19,  for  conspiracy  to  injure  persons  named  and  others  unknown,  who 
were  qualified  voters,  in  exercise  of  right  to  vote  at  election  for  Senator 
and  Representative  in  Congress,  is  sufficient  without  detailed  allegation 
of  qualifications  to  vote;  Morris  v.  United  States,  229  Fed.  520,  143 
C.  C.  A.  584,  holding  under  Rev.  Stats.,  §  1025,  indictment  for  «nter* 
ing  car  containing  interstate  shipment  with  intent  to  commit  larceny 
therein  is  sufficient  without  alleging  that  company  owning  car  was  in- 
corporated; Grand  Rapids  etc.  Ry.  Co.  v.  United  States,  212  Fed.  583, 
129  C.  C.  A.  113,  holding  precise  sums  alleged  to  have  been  repaid  by 
carrier  were  not  of  essence  of  offense,  and  failure  to  prove  such  amounts 
is  not  material ;  Richardson  v.  United  States,  181  Fed.  4,  104  C.  C.  A. ' 
69,  holding  indictment  against  national  bank  cashier  for  making  false 
entries  sufficient,  although  not  specifying  names  of  clerks  making  en- 
tries; Standard  Oil  Co.  v.  United  States,  179  Fed.  619,  626, 103  C.  C.  A. 
172,  upholding  indictment  under  Elkins  Act  for  rebating;  Atchison  etc. 
Ry.  Co.  V.  United  States,  170  Fed.  257,  95  G.  C.  A.  446,  upholding  in- 
dictment for  violation  of  Elkins  Act  of  1903. 

Where  shipper  pays  legal  rate  on  shipments  and  receives  rebates  at 
intervals  under  one  agreement,  carrier  commits  separate  offense  by  each 
payment  I  of  rebate. 

Approved  in  New  York  Central  etc.  R.  R.  Co.  v.  United  States,  212 
U.  S.  505,  63  L.  Ed.  627,  29  Sup.  Ct.  309,  holding  payment  of  rebate 
after  Elkins  Act  of  1903  went  into  effect  is  violation  of  that  act, 
although  contract  for  payment  of  such  rebate  was  entered  into  prior 
to  its  enactment;  Grand  Rapids  etc.  Ry.  Co.  v.  United  States,  212  Fed 
587,  129  C.  C.  A.  113,  holding  in  prosecution  of  interstate  carrier  for 
rebating  in  applying  transit  rates  to  fourteen  local  shipments  of  lum- 
ber, court  properly  held  there  were  fourteen  separate  offenses,  though 
payments  were- joined  as  to  some  carloads. 

Contracts  fixing  rates  other  than  those  established  in  accordance 
with  Interstate  Commerce  Act.    Note,  88  L.  B.  A.  (N.  S.)  361. 

212  U.  S.  600^09,  63  L.  Ed.  624,  29  Sap.  Ot.  309,  NEW  YORK  CEINT.  ft 
H.  R.  S.  00.  V.  UNITED  STATES. 

EUdnsi  Act  of  1903  prohibiting  giving  of  rebates  is  valid,  and  carrier 
commits  separate  oifense  by  each  payment  of  rebate. 

Approved  in  United  States  v.  New  York  Central  etc.  R.  R.  Co.,  212 
U.  S.  514,  63  L.  Ed.  631,  29  Sup.  Ct.  313,  following  rule;  United  States 
V.  American  Express  Co.,  199  Fed.  323,  holding  joint  stock  company 
transacting  interstate  express  business,  and  having  filed  schedule,  is 
quasi-corporation  subject  to  indictment  for  violation  of  Elkins  Act  of 
1903,  as  amended  by  Hepburn  Act  of  1906,  prohibiting  discrimination. 
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Legal  and  pabUabed  rate  was  one  whicli  8liipp«r  was  obliged  to  pay, 
and  no  arrangement  for  different  rate  could  bave  been  enforced  against 
carrier. 

Approved  in  Louisville  etc.  B.  R.  Co.  v.  MaxweU,  237  U.  S.  98, 
L.  B.  A.  1916E,  665,  59  L.  Ed.  855,  35  Sap.  Ct.  494,  holding  passenger 
most  pay  filed  tariff  rate  for  special  route  taken,  notwithstanding  mis- 
quotation of  rates  by  railway  agent  and  fact  that  he  might  have  gone 
by  more  direct  route;  Illinois  Central  R.  R.  Co.  v.  Henderson  Elevator 
Co.,  226  ir.  S.  447,  57  L.  Ed.  292,  33  Sup.  Ct.  176,  holding  failure  to 
post  rates  does  not  estop  carrier  from  collecting  published  rate,  although 
carrier's  agent  misquoted  rate;  St.  Louis  etc.  Ry.  Co.  v.  J.  S.  Patterson 
"Const.  Co.,  181  Ind.  309,  104  N.  E.  514,  holding  State  court  has  no 
jurisdiction  of  action  against  interstate  carrier  to  recover  overcharges 
involving  construction  of  Interstate  Commerce  Act;  New  York  etc. 
R.  R.  Co.  V.  York  &  Whitney  Co.,  215  Mass.  39,  102  N.  E.  368,  holding 
in  action  by  interstate  carrier  to  recover  balance  of  freight  charges  not 
collected  through  agent's  mistake,  shipper  impliedly  promises  to  pay 
established  rate;  Virginia-Carolina  Peanut  Co.  v.  Atlantic  etc.  B.  Co., 
166  N.  C.  71,  82  8.  E.  4,  holding  under  amendment  of  1910  to  Interstate 
Commerce  Act,  schedule  is  not  published  until  distributed  at  different 
stations. 

Contracts  fixing  rates  other  than  those  established  in  accordance 
with  Interstate  Commerce  Act.    Note,  38  L.  B.  A.  (N.  8.)  865. 

212  U.  8.  509-516,  53  It.  Ed.  629,  29  8np.  Ot.  313,  UNITED  STATES  T. 
NEW  TOBK  CENT   Ik  H.  KB.  CO. 

ProvlBlon  of  Elklns  Act  of  1903,  section  1,  brings  all  carriers  who  have 
participated  In  rate  filed  or  published  within  terms  of  act  as  much  as  if 
carrier  participating  had  published  and  filed  tariff. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Foster  Lumber  Co.,  31  Okl.  667, 
122  Pac.  141,  holding  Federal  Circuit  Court  has  no  jurisdiction  to  enjoin 
enforcement  of  interstate  rate  as  unreasonable  in  absence  of  action 
thereon  by  Interstate  Commerce  Commission  vested  with  exclusive  juris- 
diction to  determine  such  question  by  act  of  1906;  Dayton  Coal  etc. 
Co.  V.  Cincinnati  etc.  Ry.  Co.,  239  U.  S.  451,  60  L.  Ed.  878,  36  Sup.  Ct. 
139,  holding  fact  that  connecting  carrier  permits  shipper  to  make  pay- 
ments on  shipment  at  less  than  filed  joint  tariff  rate  does  not  estop 
initial  rarrier  from  collecting  difference  between  rate  paid  and  filed 
tariff  rate,  although  connecting  carrier  had  not  notified  initial  carrier 
of  its  acceptance  of  joint  rate;  Mutual  Transit  Co.  v.  United  States, 
178  Fed.  669,  102  C.  C.  A.  164,  holding  carrier  by  water  which  has  not 
joined  in  tariff  rate  of  connecting  railroad  for  through  interstate  ship- 
ment is  not  party  to  "common  arrangement"  within  meaning  of  Elkins 
Act  of  1903,  and  its  return  to  shipper  of  part  of  its' divisional  share 
of  freight  paid  is  not  rebate. 
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Contracts  fixing  rates  other  than  those  established  in  accordance 
with  Interstate  Commerce  Act.    Note,  38  L.  B.  A.  (N.  S.)  363. 

212  U.  S.  616-621,  63  Ii.  Ed.  032,  29  flup.  Ot.  9S0,  BCULLAN  T.  UNITED 
STATES. 

Civil  courts  are  not  conrts  of  error  to  review  sentences  of  court- 
martial  legally  organized  and  having  Jurisdiction  of  person  of  accused  and 
of  offense. 

Approved  in  Reaves  v.  Ainsworth,  219  U.  S.  304,  55  L.  Ed.  228,  31 
Sup.  Ct.  230,  holding  courts  have  no  jurisdiction  to  review  provisional 
order  of  board  of  examiners  giving  officer  reasonable  time  for  re-exami- 
nation under  authority  of  act  of  1890  regulating  examinations  and  pro- 
motions in  army;  Ex  parte  Dickey,  204  Fed.  326,  denying  habeas  corpus 
to  review  validity  of  imprisonment  of  enlisted  man  under  judgment  of 
naval  court-martial. 

Review  of  proceeding  of  courts-martial  by  civil  courts.    Note,  17 
Ann.  Gas.  445. 

212  17.  8.  622-636,  63  L.  Ed.  636,  29  Sup.  Ct  316,  AMBTOOAN  EXPBESS 
CO.  V.   UNITED   STATES. 

Purpose  of  EUdns  Act  of  190S*was  to  rea^i^s  publication  and  posting  of 
tariff  rates,  'to  prohibit  secret  departures  from  published  rates,  and  to  pre- 
vent all  acts  of  discrimination. 

Approved  in  Hocking  Valley  Ry.  Co.  v.  United  States,  210  Fed.  743, 
127  C.  C.  A.  285  (affirming  193  Fed.  249),  holding  under  Elkins  Act  of 
1903,  practice  of  giving  one  interstate  shipper  long  credit  while  requir- 
ing another  shipper  to  settle  bills  promptly  is  unlawful  discrimination, 
though  not  forbidden  by  Interstate  Commerce  Commission. 

Whether  or  not  Act  to  Begulate  Oommerce,  section  2,  prohibits  issuing 
of  ftanks  by  express  companies  to  officers  or  employees,  injunction  is  ^ 
authorized  under  Elkins  Act  of  1903  wherever  carrier  transports  passen- 
gers or  freight  at  less  than  published  rate,  said  by  Hepburn  Act  of  1906 
express  companies  are  brought  within  act  and  compelled  to  file  and  publish 
rates. 

Approved  in  United  States  v.  Adams  Express  Co.,  229  U.  S.  389,  57 
L.  Ed.  1240,  33  Sup.  Ct.  878,  holding  Act  to  Regulate  Commerce,  §  10, 
as  amended  in  1906,  imposes  duty  upon  express  company  to  file  schedules 
of  rates;  United  States  v.  Patterson,  201  Fed.  708,  holding  Sherman 
anti-trust  law  valid  criminal  statute  and  prosecution  thereunder  for 
conspiracy  to  monopolize  cash  register  business,  is  not  denial  of  due 
process  of  law. 

Power  of  Congress  over  interstate  transportation  embraces  all  man- 
ner of  carriage,  whether  gratuitons  or  otherwise,  and,  in  absence  of  ex- 
press receptions,  it  was  intention  of  Ck>ngress  to  prevent  departure  ftom 
published  rates  and  schedules  in  any  manner  whatsoever* 
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Approved  in  Louisville  etc.  R.  R.  Co.  ▼.  Mottley,  219  U.  S.  479,  S4 
L.  R.  A.  (N.  8.)  671,  56  L.  Ed.  802.  31  Sup.  Ct.  265,  holding  carrier  can- 
not, after  enactment  of  Hepburn  Act  of  1906,  issue  free  interstate 
transportation  in  pursuance  of  prior  contract  to  do  so  as  compensation 
for  injuries;  Duplan  Silk  Co.  v.  American  &  Foreign  Marine  Ins.  Co., 
205  Fed.  727, 124  C.  C.  A.  18,  denying  recovery  from  insurance  company 
of  loss  in  excess  of  limitation  of  liability  in  tariff  schedule;  State  v. 
Union  Pac.  R.  Co.,  87  Neb.  42,  31  L.  R.  A.  (N.  S.)  657,  126  N.  W.  864, 
holding  contract  of  railroad  to  furnish  transportation  to  newspaper  pro- 
prietor at  statutory  rate  in  return  for  advertising  ''at  agreed  rates,'' 
not  specified  by  contract,  is  violation  of  Railway  Commission  Act  (Laws 
1907,  c.  90),  §  10,662. 

Contracts  fixing  rates  other  than  those  established  in   accordance 
with  Interstate  Commerce  Act.    Note,  88  L.  R.  A.  (N.  S.)  857. 

212  n.  8.  536-^42,  53   L.  Ed.  641.    20   Sup.  Ot.  819,  TEXAS  *  PAOIflC 
R.  B.  CO.  ▼.  330XJBMAN. 

Engineer  of  train  and  section  foreman  are  fellow-servants  of  section- 
hand,  and  latter  cannot  recover  ftom  employer  for  injuries  tbrough  negli- 
gence of  former. 

Approved  in  Brooks  v.  Central  Sainte  Jeanne,  228  U.  S.  693,  694,  57 
L.  Ed.  1028,  33  Sup.  Ct.  700,  holding  person  going  in  employer's  convey- 
ance on  employer's  business  is  fellow-servant  of  driver  of  conveyance 
and  denying  recovery  for  personal  injuries;  Rentier  v.  Grand  Trunk 
Junction  Ry.  Co.,  224  U.  S.  89,  56  L.  Ed.  680,  32  Sup..  Ct.  402,  holding 
railroad  employee  engaged  in  repair  yard  is  fellow-servant  of  switching 
crew  running  cars  needing  repairs  into  yard;  Gibson  v.  Chesapeake  etc. 
Ry.  Co.,  215  Fed.  27,  131  C.  C.  A.  332,  holding  railroad  employee,  prior 
to  enactment  of  Federal  Employers'  Liability  Act  of  1908,  could  not 
recover  for  injuries  sustained  through  negligence  of  fellow-servant,  al- 
though latter  is  in  different  department  from  injured  employee;  Wood 
V.  Potlatch  Lumber  Co.,  213  Fed.  693, 130  C.  C.  A.  171,  denying  recovery 
by  employee  injured  while  making  repairs  in  brickwork  about  base  of 
refuse  burner  by  timber  thrown  from  conveyor  through  n^ligence  of 
person  who  had  just  completed  installation  of  new  sprocket  wheel  at  top 
of  conveyor,  where  both  were  subordinate  to  same  foreman;  Regan  v. 
Parker- Washington  Co.,  205  Fed.  703,  L.  R.  A.  1915F,  810,  123  C.  C.  A. 
648,  allowing  recovery  for  injuries  to  mucker  sent  by  foreman  to  act  as 
helper  and  injured  by  negligence  of  driller,  where  these  three  classes  of 
employees  were  engaged  in  blasting  tunnel;  Chicago  etc.  R.  Co.  v.  Rich- 
ardson, 202  Fed.  844, 121  C.  C.  A.  144,  holding  railroad  express  and  bag- 
gage agent  injured  in  collision  was  fellow-servant  of  telegraph  operator 
failing  to  deliver  orders  to  conductor;  Dayton  Coal  etc.  Co.  v.  Dodd, 
188  Fed.  605,  37  L.  R.  A.  (N.  S.)  456,  110  C.  C.  A.  395,  holding  miners 
carried  to  and  from  work  free  as  part  of  contract  of  employment  are 
fellow-servants  of  employees  running  train;  Illinois  Cent.  R.  Co.  v.  Hart, 
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176  Fed.  248,  249,  62  L.  E.  A.  (K.  8.)  1117,  100  C.  G.  A.  49,  holding 
signalman  is  fellow-servant  of  baggageman  kicking  block  of  ice  from 
rapidly  moving  train;  Anderson  v.  Pittsburg  Coal  Co.,  108  Minn.  461, 
26  L.  R.  A.  (N.  S.)  624, 122  N.  W.  796,  allowing  recovery  by  coal-heaver 
for  injuries  from  operation  of  crane  through  negligence  of  hatch-tender 
to  warn  him  as  duty  and  custom  required. 

Applicability  of  fellow-servant  rule  as  between  trainmen  and  other 
railway  employees.    Note,  62  L.  R.  A.  (N.  8.)  1087. 

Miscellaneous.  Cited  in  Shipp  v.  Xexas  etc.  Ry.  Co.,  229  U.  S.  623, 
67  L.  Ed.  1366,  33  Sup.  Ct.  1050,  denying  writ  of  certiorari  to  Circuit 
Court  of  Appeals. 

212  V.  8.  642-649,  63  Ik  Ed.  644,  29  Sup.  Ot  416^  TOY  TOT  ▼.  HOPKINS. 
Judgment  of  Circuit  Court,  evea  thoo^  Jurisdiction  of  criminal  case 
against  Indian  allottee  is  erroneondy    retained,  is  not  void,  and  cannot 
be  attacked  in  habeas  corpus  proceeding. 

Approved  in  Harlan  v.  McGourin,  218  U.  S.  446,  21  Ann.  Cu.  849,  64 
Ifi  Ed.  1104,  31  Sup.  Ct.  44,  denying  habeas  corpus  to  release  person 
convicted  of  conspiracy  under  Rev;  Stats.,  §  6440,  to  return  person  to 
peonage  in  violation  of  Rev.  Stats.,  §  6626 ;  United  States  v.  Lair,  196 
Fed.  62,  116  C.  C.  A.  49,  denying  habeas  corpus  to  release  person  con- 
victed by  District  Court  of  importing  woman  for  immoral  purposes,  even 
though  offense  was  not  committed  in  that  district. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  L.  R.  A. 
1916F,  696. 

Miscellaneous.  Cited  in  United  States  v.  Celestine,  216  U.  8.  291,  64 
If.  Ed.  200^  30  Sup.  Ct.  93,  upholding  exclusive  Federal  jurisdiction  of 
crime  of  murder  committed  by  one  Indian  against  another  upon  Indian 
reservation,  although  Indian  is  citizen. 

212  U.  8.  668,  58  It.  Ed.  66,  29  Sup.  Ct.  687,  PHOENIX  CONSTB.  CO.  T. 
8TEAMEB  POUGHKEBPSIE. 

Cited  in  Latta  &  Terry  Construction  Co.  v.  Raithmoor,  241  U.  S.  176, 
60  L.  Ed.  940.  36  Sup.  Ct.  614,  and  The  Raithmoor,  186  Fed.  861. 

212  17.  S.  669,  63  L.  Ed.  662,  29  Sap.  Ct.  687,  SHAW  T.  UNITED  STATES. 

Cited  in  B.  Altman  &  Co.  v.  United  States,  224  U.  S.  699,  66  L.  Ed. 
910,  32  Sup.  Ct.  693,  and  Soria  v.  Harrison  County,  96  Miss.  114,  60 
South.  444. 

212  U.  S.  660,  68  L.  Ed.  662,  29  Sup.  Ct  696,  PITTSBUBO  iBTC.  BT.  CO.  ▼. 


Cited  in  Louisville  etc.  R.  R.  Co.  v.  Melton,  218  U.  S.  63,  64  L.  Ed. 
928,  30  Sup.  Ct.  676,  Richey  v.  Cleveland  etc.  R.  Co.,  176  Ind.  569,  47 
li.  R.  A.  (N.  S.)  121,  96  N.  E.  700,  Richey  v.  Cleveland  etc.  Ry.  Co., 
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47  Ind.  App.  136,  93  N.  E.  1027,  Pitts1>iiigb  etc.  Ry.  Co.  t.  Peck,  44  Ind. 
App.  67,  68,  88  N.  E.  629,  Sonsmith  v.  Pere  Marquette  R.  Co.,  173  Mich. 
83,  138  N.  W.  358,  and  Easterling  Lumber  Co.  v.  Pierce,  106  Miss.  683, 
'    64  South.  465,  4  N.  C.  C.  A.  212. 

Validity  of  statute  abrogating  fellow-servant  rule.    Note,  47  L.  R. 
A.  (N.  8.)  86. 

212  V.  8.  561,  6S  Ik  Ed.  662^  29  Sop.  Ot.  688,    W.  A.  OAINE8  %  OO.  ▼. 
0.  A.  KNBOHT  Ik  SON. 

Cited  in  Moore  v.  United  States,  216  U.  S.  608,  64  L.  Ed.  636,  30  Sup. 
Ct.  575,  and  E.  C.  Atkins  &  Co.  y.  Moore,  212  U.  S.  289,  63  L.  Ed.  516, 
29  Sup.  Ct.  390. 

212  n.  8.  568,  63  L.  Ed.  668,  29  8iip.  Ot  689,  OHIOAOO  ETO.  B.  R.  00.  y. 
UNITED  8TATE8. 

Cited  in  Mitchell  Coal  etc.  Co.  y.  Pennsylvania  R.  R.  Co.,  230  U.  8. 
261,  67  L.  Ed.  1478,  33  Sup.  Ct.  916. 

Right  of  carrier  to  grant  rebate  or  allowance  for  use  of  shipper's 
tracks.    Note,  26  L.  B.  A.  (N.  8.)  662. 

Contracts  fixing  rates  other  than  those  established  in  accordance 
with  Interstate  Commerce  Act.    Note,  88  L.  R.  A.  (N.  8.)  866. 

212  U.  a  667,  68  L.  Ed.  664,  29  Sup.  Ot.  691,  00NVER8B  y.  AETNA  NAT. 


Cited  in  Converse  y.  Hamilton,  224  U.  S.  260,  Ann.  Oas.  1918D,  1292, 
66  L.  Ed.  765,  32  Sup.  Ct.  415,  Keatley  v.  Furey,  226  U.  S.  403,  67  L.  Ed. 
275,  33  Sup.  Ct.  121^  and  Converse  y.  Aetna  Nat.  Bank,  82  Conn.  702, 
76  Atl.  1117. 

212   U.    8.    672,    63   L.    Ed.    666,   89  8up.   Ot  682,   XTNITED    STATES  y. 
STEPHENSON. 

.    Cited  in  Hertz  y.  Woodman,  218  U.  S.  211,  64  L.  Ed.  1004,  30  Sup.  Ct. 
621. 

Succession  tax — ^Retrospective  operation.    Note,  44  L.  R.  A.  (N.  8.) 
427. 

212  U.  8.  676,  68  L.  Ed.  667,  29  Sup.  Ot.  684,  BRYAN  y.  KEB. 

Cited  in  Bryan  v.  Ker,  222  U.  S.  112,  66  L.  Ed.  117,  32  Sup.  Ct.  26. 

212  U.  8.  676,  68  L.  Ed.  657,  29  Sup.  Ol.  686,  JONES  v.  UNITED  STATES. 

Cited  in  Badders  v.  United  States,  240  U.  S.  395,  60  L.  Ed.  709,  36 
Sup.  Ct.  368,  Brown  v.  Elliott,  225  U.  S.  401,  66  L.  Ed.  1140,  32  Sup.  Ct. 
812,  Lonabaugh  v.  United  States,  179  Fed.  479,  103  C.  C.  A.  56|  and 
State  V.  Unsworth,  85  N.  J.  L.  242,  88  Atl.  1100. 
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212  V.  S.  577,  53  !•.  Ed.  658»  29  Sup.  Ct.  686,  BUTLEB  BROS.  SHOE  CO. 
▼.  UNITED  STATES  BtTBBEB  GO. 

Cited  in  In  re  Monongahela  Distilleiy  Co.,  186  Fed.  224,  E.  A.  Lange 
Medical  Co.  v.  Brace,  186  Mich.  461,  152  N.  W.  1029,  and  L  J.  Cooper 
Rubber  Co.  v.  Johnson,  133  Tenn.  565, 182  S.  W.  593. 

212  U.  S.  679,  53  I^  Ed.  659,  29  Sup.  Ot.  686,  CLOUOH  v.  QBAND  TBXXKK 
WESTERN  BY.  CO. 

Cited  in  Mehegan  v.  Boyne  City  etc.  B.  Co.,  178  Mich.  704|  141  N.  W. 
909. 

212  U.  B.  680,  53  Ii.  Ed.  669,  29  Sup.  Ot.  689,  DEIiAWABB   SEAMLESS 
TUBE  CO.  Y.  SHELBY  STEEL  TUBE  00. 

Cited  in  United  States  v.  United  States  Steel  Corp.,  223  Fed.  143. 

212  U.  S.  581,  63  L.  Ed.  659,  29  Sup.  Ct.  690,  LEWIS  ▼.  ALTON  WATEB 
CO. 

Cited  in  Brown  y.  Alton  Water  Co.,  222  U.  S.  330,  56  L.  Ed.  223,  32 
Sup.  Ct.  156. 

212  V.  a  581,  58  L.  Ed.  660,  29  Sup.  Ot  690,  WILLIAMSBUBGH  CITY 
FIBE  INS.  CO.  ▼.  WILLABD. 

Cited  in  Norwich  Union  Fir«  In*.  Soo.  t.  Stanton,  191  Fed.  816, 112 
C.  C.  A.  327. 
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818  U.  a  1-10,  63  Xi.  Bd.  671,  29  Sup.  Ot  881,  AT0HI8ON,  T.  *  &  P.  S.  B. 

OO.  y.  OALHOXJK. 

Independent    unrelated  Intenrenlng  cause,  laHlclent  to  eanae  injury, 
may  be  regarded  as  proxlniate  cause. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Stewart,  228  U.  S.  363,  67  L.  Ed. 
879,  33  Sup.  Ct.  648,  act  of  passenger  in  leaving  train  to  ascertain 
whether  it  is  right  train  does  not  introduce  new  and  proximate  cause 
and  railroad  is  liable  for  injuries  received  from  fall  as  result  of  dimly 
lighted  car  and  platform;  Delaware  &  Hudson  Go.  v.  Ketz,  233  Fed.  35^ 
147  G.  G.  A.  101,  in  action  for  death  of  railroad  employee  falling  from 
unguarded  bridge,  evidence  is  insufficient  to  warrant  finding  that  leav- 
ing bridge  unguarded  was  proximate  cause  of  death ;  Chicago  etc.  R.  Co. 
V.  Richardson,  202  Fed.  841,  121  C.  C.  A.  144,  negligence  of  operator 
in  failing  to  deliver  order,  and  not  negligence  of  railroad  in  using  wrong 
form  for  order,  was  proximate  cause  of  collision ;  Jennings  v.  Davis,  187 
Fed.  712,  109  C.  C.  A.  461,  denying  recovery  for  loss  of  buildings  de- 
stroyed by  fire  resulting  from  leakage  of  oil  from  pipe-line,  where  inter- 
vening negligence  of  blacksmith  in  starting  fire  and  dropping  heated 
iron  into  oil  was  proximate  cause  of  fire;  The  Santa  Rita,  176  Fed.  894, 
30  L.  B.  A.  (N.  S.)  1210,  100  C.  C.  A.  360,  negligent  act  of  steamer  in 
discharging  oil  into  bay  near  wharf  was  proximate  cause  of  injury  to 
vessels  on  other  side  of  wharf  from  fire;  Le  Foe  v.  Corby  Co.,  38  App. 
D.  C.  61,  whether  injury  from  block  of  ice  precipitated  down  chute  into 
car  without  warning  was  natural  and  probable  cause  of  defective  con- 
dition of  elevator,  was  for  jury;  Cannon  v.  Lockhart,  101  S.  C.  63,  86 
S.  E.  234,  negligence  of  master  in  failing  to  fasten  door  of  room  with 
fioor  torn  up  for  repairs,  was  proximate  cause  of  injury  to  employee, 
although  another  employee  took  out  stick  fastenfng  door  temporarily; 
dissenting  opinion  in  McMillan  v.  Western  Union  Telegraph  Co.,  60  Fla. 
147,  29  L.  R.  A.  (N.  S.)  891,  63  South.  334,  majority  allowing  recovery 
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for  nondelivery  of  telegram  causing  discontinnanee  of  contraet  for  pur- 
chase of  brick  to  erect  building. 

Distinguished  in  Fairehild  v.  Fleming,  126  Minn.  437,  147  N.  W.  437, 
whether  defective  floor  of  bridge  where  injuiy  occurred  was  sole  proxi- 
mate cause  of  injury  or  whether  such  defect  concurred  with  defendant's 
negligence  to  produce  injury  were  questions  for  jury. 

Person  Is  reqiKmsible  for  consequences  of  his  aot  wliidi  are  natural  and 
probable  and  ou^t  to  have  been  foreseen  by  reasonably  prudent  man. 

Approved  in  Western  Union  Tel.  Co.  v.  Catlett,  177  Fed.  77,  100 
C.  C.  A.  489,  allowing  recovery  for  wrongful  death  of  railroad  track 
foreman  killed  by  tel^raph  cross-arm  thrown  from  rapidly  moving  train, 
by  employee  of  telegraph  company;  Jaquette  v.  Capital  Traction  Co., 
34  App.  D.  C.  48,  25  L.  R.  A.  (N.  S.)  407,  denying  recovery  to  pedes- 
trian crossing  in  front  of  car  at  rest  for  purpose  of  taking  it  and  trip- 
ping over  fender  J  Florida  East  Coast  Ry.  Co.  v.  Geiger,  64  Fla.  291,  60 
South.  766,  reversing  judgment  for  plaintiff  in  action  for  personal  in- 
juries received  in  jumping  off  moving  train;  Woodbury  v.  Tampa  Water- 
works Co.,  67  Fla.  270,  21  L.  R.  A.  (N.  S.)  1037,  49  South.  666,  denying 
recovery  in  action  against  water  company  for  failure  to  supply  hydrants 
with  water  in  immediate  section  where  fire  originated,  where  it  appears 
that  plaintiff's  property  was  not  located  in  that  vicinity,  and  failure 
to  furnish  water  at  that  place  may  not  be  proximate  cause;  Boyd  v. 
City  of  Duluth,  126  Minn.  37,  147  N.  W.  711,  denying  recovery  in  action 
for  injuries  to  child  struck  by  timber  falling  from  supports  of  public 
bridge  under  which  it  was  playing. 

Liability  of  railroad  company  for  injuries  to  prospective  or  depart- 
ing passenger  caused  by  obstruction  on  station  platform.  Note, 
9  N.  0.  0.  A.  1002. 

213  U.  8. 10-19,  63  Ii.  Ed.  675,  29  Sap.  Ot.  324,  DAVIDSON  BBO&  ^AHHT.Ta 
00.  V.  UNITED  STATES  EX  BEL.  GIBSON. 

Act  of  1906,  amending  act  of  1894,  Is  prospective  and  does  not  control 
actions  based  on  rights  of  materialmen  accruing  prior  to  Its  enactment. 

Approved  in  Title  Guaranty  etc.  Co.  v.  United  States,  228  U.  S.  571, 
57  L.  Ed.  971,  33  Sup.  Ct.  614,  act  of  1905,  amending  act  of  1904,  re- 
quiring suits  on  contractor's  bond  to  be  brought  in  district  ift  which 
contract  is  to  be  performed  is  not  retroactive;  United  States  v.  Boomer, 
183  Fed.  729,  106  C.  C.  A.  168,  act  of  1894,  as  amended  in  1905,  requir- 
ing actions  on  contractor's  bonds  to  be  brought  in  Circuit  Court  within 
one  year,  district  in  which  contract  is  to  be  performed  gives  Circuit 
Court  of  such  district  exclusive  jurisdiction,  and  action  brought  in  State 
court  and  dismissed  does  not  extend  time  for  bringing  action  in  Federal 
court ;  United  States  v.  McPhee,  51  Colo.  434,  118  Pac.  999,  suit  on  con- 
tractor's bond  for  public  work  is  properly  brought  according  to  provi- 
sions of  act  of  1894,  where  bond  was  given  under  that  act;  United 
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States  V.  Schofield,  239  Pa.  589,  87  Atl.  16,  act  of  1905  giving  Federal 
court  exclusive  jurisdiction  of  suits  on  bonds  of  government  contractors 
does  not  affect  jurisdiction  of  State  court  in  action  on  bond  given  under 
act  of  1894. 

Under  act  of  1894,  not  specifying  Federal  district  in  which  suit  on 
bond  of  contractor  for^  public  work  must  be  brought,  suit  cannot  be  main- 
tained in  district  In  which  defendants  do  not  reside,  as  act  of  1887  controls. 
Approved  in  Eberhart  v.  United  States,  204  Fed.  888,  123  C.  C.  A.  180, 
under  act  of  1905,  suit  not  brought  on  contractor's  bond  within  one 
year  is  barred,  and  Congress  cannot  revive  such  liability  by  special  act. 

Statutory  right  to  appear  specially  and  object  to  jurisdiction  cannot 
bo  denied  by  rule  of  court  compelling  general  appearance  if  plea  to  Juris- 
diction is  overruled. 

Approved  in  Male  v.  Atchison  etc.  Ry.  Co.",  240  U.  S.  101,  60  L.  Ed. 
546,  36  Sup.  Ct.  353,  corporation  cannot  be  sued  without  its  consent  in 
Federal  district  other  than  that  of  its  residence,  where  action  involves 
inherently  Federal  question;  United  States  v.  Congress  Construction 
Co.,  222  U.  S.  201,  202,  56  L.  Ed.  164,  32  Sup.  Ct.  44,  under  act  of  1894 
action  for  performance  of  bond  given  under  such  act,  can  only  be 
brought  in  district  in  which  contract  is  to  be  performed,  and  special 
appearance  does  not  waive  objection  to  jurisdiction;  Southern  Pac.  Co. 
v.  Arlington  Heights  Fruit  Co.,  191  Fed.  108,  110,  111  C.  C.  A.  581, 
suit  to  enjoin  enforcement  of  interstate  rate  as  in  violation  of  Inter- 
state Commerce  Act  of  1887  and  Sherman  Antiftrust  Act  of  1890  is 
not  founded  on  diversity  of  citizenship  only,  but  involves  Federal  ques- 
tion, and  cannot  be  maintained  in  district  other  than  that  of  defend- 
ant's residence  over  his  objection ;  Clark  v.  Southern  Pac.  Co.,  175  Fed. 
128,  where  defendant  railroad  removes  cause  and  plaintiff  obtains  com- 
mission to  take  depositions  in  Federal  court,  both  parties  waive  objec- 
tion to  jurisdiction. 

Distinguished  in  Western  Life  Indemnity  Co.  v.  Rupp,  235  U.  S.  272, 
59  L.  Ed.  224,  35  Sup.  Ct.  37,  practice  of  Kentucky  courts  to  treat  ap- 
pearance of  party  in  appellate  court  as  submission  to  jurisdiction  so 
as  to  dispense  with  service  of  process  in  court  below  is  not  in  conflict 
with  Fourteenth  Amendment. 

Suit  between  United  States  and  citizens  of  States  la  not  controversy 
between  citizens  of  different  States  and  rules  governing  diversity  of  dtizen- 
ship  do  not  apply. 

Approved  in  Barlow  v.  Chicago  &  N.  W.  Ry.  Co.,  172  Fed.  616,  action 
by  nonresident  alien  against  citizen  of  another  State,  involving  requi- 
site amount,  is  removable. 

Right  of  citizen  to  enforce  public  contract.    Note,  49  L.  R.  A. 
(N.  8.)  1196. 
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813  V.  8.  20-26,  58  li.  Bd.  679,  29  Bap.  Ot.  9S7,  MABTTNEZ  y.  I.A  ASOOIA- 
CXION  DB  8BK0BA8  DAMB8  DBL  SAKTO  ASILO  BB  PONOB. 

Not  cited. 

218  XT.  8.  26-61,  63  I..  Ed.  682,  29  Sup.  Ct.  404,  EQITITABIiB  LIFE  A88UB- 
AXCB  SOOIETT  v.  BEOWK. 

Imniraiice  company  is  in  its  nature  public  institution  and  court  of 
equity  will  consider  relative  advantages  and  disadvantages  of  appointing 
receiver  to  wind  up  its  affairs  at  instance  of  policy-holders. 

Approved  in  Watson  v.  National  life  etc.  Co.,  189  Fed.  884,  111 
G.  C'  A.  134,  refusing  to  appoint  receiver  for  insurance  companies  at 
suit  of  individual  policy-holders. 

Demurrer  only  admits  facts  well  pleaded  and  not  pleader's  conclusions 
of  law. 

Approved  in  Louisville  etc.  R.  Co.  v.  Siler,  186  Fed.  197,  applyii^  rule 
in  suit  to  enjoin  railroad  commission  from  enforcing  rates  allied  to  be 
confiscatory;  Larabee  v.  Dolloy,  175  Fed.  374,  387,  following  rule  and 
sustaining  demurrer  to  bill  by  State  bank  to  enjoin  bank  commissioner 
from  enforcing  bank  guaranty  law  of  Kansas,  but  overruling  demurrers 
to  bills  by  national  banks;  Schuler  v.  Southern  Iron  etc.  Co.,  77  N.  J. 
Eq.  62,  66,  70,  75,  75,  Atl.  553,  554,  556,  sustaining  demurrer  to  stock- 
holder's  bill  to  enjoin  reorganization  of  bankrupt  corporation,  alleging- 
fraud,  but  not  setting  forth  facts  to  show  fraud;  Gray  v.  Taylor,  227 
U.  S.  58,  57  L.  Ed.  41^,  33  Sup.  Ct.  199,  arguendo. 

Decisions  of  highest  State  court  are  binding  upon  Federal  Supreme 
Oourt  as  to  meaning  and  effect  of  charter  of  corporation  organised  in  that 
State. 

Approved  in  Columbia  Digger  Co.  v.  Sparks,  227  Fed.  785, 142  C.  C.  A. 
304,  following  rule  of  State  court  in  reliance  upon  which  surety  con- 
tracted that  subsequent  to  date  of  surety  bond,  contractor  has  no  right 
to  create  lien  upon  payments  to  be  made  by  city  paramount  to  lien  of 
surety;  Equitable  Life  Assur.  Society  v.  Weil,  103  Miss.  199,  60  South. 
134,  tontine  policy  issued  in  New  York  must  be  construed  in  accordance 
with  decisions  of  New  York  courts;  Taylor  v.  Insurance  Co.  of  North 
America,  25  Okl.  103,  138  Am.  St.  Rep.  906,  105  Pac.  358,  construing 
New  York  insurance  policy  in  accordance  with  New  York  decisions  and 
holding  faihire  to  tender  return  of  unearned  premium  prevented  can- 
cellation of  policy. 

Distinguished  in  dissenting  opinion  in  Taylor  v.  Insurance  Co.  of 
North  America,  25  Okl.  117,  105  Pac.  363,  majority  construing  New 
York  policy  in  accordance  with  New  York  decisions  and  holding  failure 
to  tender  unearned  premium  prevented  cancellation  of  policy. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  412,  428. 
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Equitable  JJt9  AMorance  Onnpaoy  la  not  tnistee  of  policF-holder  by 
▼Iztno  of  charter  and  policy  according  to  decisiona  of  New  York  Oonrt  of 
Appeals. 

Approved  in  Townsend  v.  Equitable  Life  Assur.  Soc,  263  111.  438,  105 
N.  E.  327,  and  Equitable  Life  Assur.  Society  v.  Weil,  103  Miss.  200,  60 
South.  134,  both  holding  insurance  company  is  not  trustee  of  holder  of 
tontine  policy. 

Relation  between  insured  and  insurer  under  tontine  policy  as  fidu- 
ciary in  nature.    Note,  Ann.  Oaa.  1915B,  638. 

Policy-holder  la  only  entitled  to  dlBtrlbiition  of  some  part  of  sozi^ub 
and  discretion,  rests  with  insurance  company  to  determine  how  much  of  snr- 
plos  shall  be  dlstrlbated  and  how  much  retained  for  security  of  company 
and  its  members. 

Approved  in  Mutual  Benefit  life  Ins.  Co.  v.  Emig's  Admr.,  145  Ky. 
665,  141  S.  W.  41,  where  life  poliey  stipulates  for  purchase  of  non- 
participating  term  insurance  with  net  reserve  upon  default  in  payment 
of  premiums  and  by-laws  provide  for  distribution  of  surplus  by  direc- 
tors, there  could  be  no  extended  insurance  for  amount  of  surplus  re- 
served by  directors. 

Distinguished  in  White  v.  Provident  Life  &  Trust  Co.,  237  Pa.  386, 
85  Atl.  466,  where  charter  of  life  insurance  company  provides  for  dis- 
tribution of  net  profits  to  policy-holders  as  directors  may  determine, 
directors  are  bound  to  ascertain  and  pay  their  equitable  proportion  of 
surplns. 

Bight  of  polii^-holder  to  accounting  by  insurer.    Note,  28  L.  B.  A. 
(K.  8.)  559. 

Bqulty  does  not  take  Jurisdiction  in  cases  of  fraud  where  relief  prop- 
erly obtainable  on  that  ground  can  be  obtained  in  court  of  law,  and  dis- 
covery may  be  obtained  as  well  as  in  equity. 

Approved  in  American  Shipbuilding  Co.  v.  Commonwealth  S.  S.  Co., 
215  Fed.  301,  131  C.  C.  A.  596,  equity  has  jurisdiction  of  suit  to  rescind 
sale  of  steamship  for  fraud  not  discovered  until  after  vessel  had  been 
used  for  six  years,  where  value  of  use  of  boat  must  be  determined  and 
purchase  money  bonds  are  widely  scattered  and  not  due;  American 
Sign  Co.  V.  Electro-Lens  Sign  Co.,  211  Fed.  198,  allowing  counterclaim 
for  fraud  in  action  on  notes  for  purchase  price  of  patent  rights;  Me- 
chanics' Ins.  Co.  V.  C.  A.  Hoover  Distilling  Co.,  173  Fed.  893,  82  L.  B.  A. 
(N.  S.)  940,  97  C.  C.  A.  400,  allegation  by  insurer  that  insured  made 
excessive  and  fraudulent  claims  in  proof  of  loss  is  not  basis  of  equi- 
table jurisdiction ;  Schank  v.  Schuchman,  212  N.  Y.  357,  106  N.  E.  128, 
holding  adequate  remedy  at  law  exists,  and  suit  does  not  lie  in  equity 
to  rescind  for  fraud  executed  contract  for  purchase  of  chattels;  Hen- 
derson v.  Mound  Coal  Co.,  181  Fed.  491,  104  C.  C.  A.  235,  arguendo. 
XIX— 92 
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Oomplalnant  cannot  urge  m  fonndatioii  for  his  suit  thai  defendaat 
may  thereby  be  saved  mnltliiliclty  of  raits. 

Approved  in  Watson  v.  Hnntington,  215  Fed.  478,  131  C.  C.  A.  520, 
stockholders  having  separate  causes  of  action  in  tort  against  corpora- 
tion cannot  join  in  suit  to  prevent  multiplicity  of  actions;  Scruggs  & 
Echols  V.  American  Cent.  Ins.  Co.,  176  Fed.  228,  36  L.  B.  A.  (N.  S.)  92, 
100  C.  C.  A.  142,  fact  that  property  owner  is  compelled  to  bring  several 
actions  against  different  insurers  to  recover  loss  by  fire  does  not  entitle 
insurer  to  resort  to  equity  to  prevent  multiplicity  of  suits;  Insurance 
Co.  of  North  America  v.  Cullen,  237  Mo.  574,  141  S.  W.  630,  and  Me- 
chanics' Ins.  Co.  V.  C.  A.  Hoover  Distilling  Co.,  173  Fed.  891,  892,  32 
L.  R.  A.  (N.  8.)  940,  97  C.  C.  A.  400,  both  holding  insurance  companies 
cannot  join  in  suit  to  enjoin  insured  from  action  on  policies  on  ground 
that  it  will  prevent  multiplicity  of  actions;  International  Paper  Co.  v. 
Bellows  Falls  Canal  Co.,  88  Vt.  104,  90  Atl.  947,  equity  has  no  juris- 
diction on  ground  of  preventing  multiplicity  of  actions  of  suit  by  sev- 
eral persons  to  whom  defendant  has  granted  water  rights  to  enjoin 
defendant  from  claiming  lien  on  such  rights  for  taxes  paid  in  another 
State. 

Explained  in  dissenting  opinion  in  Watson  v.  Huntington,  215  Fed. 
488,  131  C.  C.  A.  520,  majority  holding  complainants  having  separate 
causes  of  action  in  tort  cannot  join  in  suit  in  equity  to  avoid  multi- 
plicity of  actions. 

Law  governing  insurance  contract.    Notes,  19  Ann.  Gas.  34;  Ann. 
Gas.  1913B,  925. 

Conflict  of  laws  as  to  insurance.    Note,  52  L.  R.  A.  (N.  S.)  279. 

213  XT.  8.  52-^56,  63  L.  Ed.  693,  29  Sup.  Gt.  403,  WE8TE&N  UNION  TEL. 
GO.  ▼.  WILSON. 

In  absence  of  action  by  Gongress,  State  may  regulate  delivery  of  tele- 
graph messages  of  interstate  company. 

Approved  in  Vermilje  v.  Western  Union  Tel.  Co.,  207  Mass.  406,  93 
N.  E.  637,  upholding  Revised  Laws,  c.  122,  §  9,  requiring  interstate  tele- 
graph company  to  receive  and  transmit  messages  impartially  upon  re- 
ceipt of  usual  charges. 

Liability  of  telegraph  company  for  refusal  to  accept  message  for 
transmission.    Note,  Ann.  Gaa.  1916D,  468. 

213  TJ.  a  55-71,  63  li.  Ed.  695,  29  Sup.  Gt.  397,  ATGHISON,  TOPEEA  ft 
S.  F.  B.  B.  GO.  V.  SOWERS. 

Where  opinion  of  State  court  shows  validity  of  statute  of  another  State 
and  its  binding  force  to  control  right  of  action  was  denied,  Federal  Supreme 
Govt  has  jurisdiction  to  review  Judgment. 

Approved  in  Rogers  v.  Hennepin  County,  240  IT.  S.  189,  60  L.  Ed. 
598,  36  Sup.  Ct.  267,  judgment  of  State  court  stating  in  per  onriam. 
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opinion  that  ease  is  controlled  by  another  case  in  which  same  Federal 
question  as  to  constitutionality  of  tax  was  decided^  did  not  rest  on  in- 
depeBdent  State  ground,  although  other  questions  were  involved;  Mied< 
reich  v.  Lauenstein,  232  U.  S.  243,  68  L.  Ed.  589,  34  Sup.  Ot.  309,  where 
State  court  holds  Federal  question  is  before  it  and  proceeds  to  deter- 
mine it,  Federal  Supreme  Court  regards  question  as  made;  El  Paso  etc. 
Ry.  Co.  V.  Gutierrez,  216  U.  S.  90,  54  L.  Ed.  108,  30  Sup.  Ct.  21,  claim 
of  Federal  right  is  denied  by  judgment  of  State  court  denying  defense 
that  territorial  statute  is  bar  to  action,  giving  Supreme  Court  jurisdic- 
tion, under  section  709  of  Revised  Statutes,  to  review  judgment. 

OongreBs  has  power,  under  article  IV,  section  1,  of  Constitution,  to 
enact  that  same  faith  and  credit  be  given  to  public  acts,  records  and  judl* 
eial  proceedings  of  territories  as  to  those  of  States. 

Approved  in  El  Paso  etc.  Ry.  Co.  v.  Gutierrez,  216  U.  S.  92,  54  L.  Ed. 
109,  30  Sup.  Ct.  21,  following  rule  and  holding  Federal  Employers' 
Liability  Act  of  1906  is  valid  as  to  territories  and  supersedes  terri- 
torial statute  of  New  Mexico  pleaded  as  bar  to  action  in  Texas  for 
injuries  received  while  engaged  in  service  of  interstate  railroad;  State 
V.  Farmers'  etc.  Savings  Bank,  114  Minn.  108,  130  N.  W.  448,  bonds 
issued  by  municipality  of  territory  and  held  by  savings  bank  in  this 
State  are  not  exempt  from  taxation. 

Action  for  porsonal  injuries  is  transitory  and  maintainable  wherever 
court  may  be  found  that  has  Jurisdiction  of  parties  and  subject  matter, 
and  although  law  of  place  governs  in  enforcing  right  in  another  Jurisdic- 
tion, such  action  may  be  sustained  when  not  inconsistent  with  local  policy 
of  State  wherein  suit  is  brought. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Whitley,  237  U.  S.  495,  L.  E.  A. 
1915F,  736,  59  L.  Ed.  1067,  35  Sup.  Ct.  655,  statute  of  Idaho  giving 
action  for  wrongful  death  is  not  for  benefit  of  estate,  but  for  heirs  as 
established  by  law  of  that  State,  and  Idaho  court  was  not  bound  to 
regard  judgment  in  Washington  court  as  adjudication  of  mother's  right 
as  heir,  where  she  was  not  party  to  suit ;  Partee  v.  St.  Louis  etc.  R.  Co., 
204  Fed.  973,  51  L.  E.  A.  (N.  S.)  721,  123  C.  C.  A.  292,  time  fixed  by 
statute  of  Oklahoma  of  1909  creating  cause  of  action  for  wrongful 
death,  for  bringing  action,  is  condition  of  liability  and.  not  statute  of 
limitations;  Keane  Wonder  Min.  Co.  v.  Cunningham,  222  Fed.  824,  138 
C.  C.  A.  247,  prdvisions  of  California  statute  abolishing  defenses  of  as- 
sumption of  risk  and  contributory  negligence  are  applicable  in  action 
brought  in  Nevada  for  personal  injuries  received  in  California;  Tennes- 
see Coal  etc.  R.  Co.  v.  George,  11  Ga.  App.  226,  228,  75  S.  E.  569,  570, 
action  for  personal  injuries  received  in  Alabama  based  on  Alabama 
statute  may  be  brought  in  Georgia  court  notwithstanding  provision  of 
Alabama  code  limiting  such  right  of  action  to  Alabama  courts ;  Southern 
Ry.  Co.  V.  Robertson,  7  Ga.  App.  163,  66  S.  E.  538,  Georgia  rule  that 
railroad  employee  suing  for  negligence  of  fellow-servant  must  show  that 
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he  himself  was  without  fault  does  not  apply  in  action  for  injury  re- 
ceived in  another  State  where  no  such  rule  prevails;  Irose  v.  Balla, 
181  Ind.  496,  104  N.  E.  854,  in  action  to  enforce  foreign  judgment  on 
promissory  note,  valid  on  its  face,  judgment  must  be  given  same  force 
it  had  in  jurisdiction  in  which  it  was  rendered;  Forrester  v.  Southern 
Pae.  Co.,  36  Nev.  270,  48  Lb  B.  A.  (N.  S.)  1,  134  Pae.  759,  action  for 
wrongful  expulsion  from  train  brought  by  nonresident  dying  pending 
action  does  not  abate  and  letters  of  administration  may  issue. 

Distinguished  in  Thompson  Towing  &  Wrecking  Assn.  v.  McGregor, 
207  Fed.  217,  124  C.  0.  A.  479,  action  for  wrongful  death  of  person 
killed  by  explosion  of  boiler  on  lighter  assisting  in  release  of  steamer 
from  mudflat  in  Lake  Huron  extension  probably  on  Canadian  side  of 
line,  lighter  being  owned  and  registered  in  Michigan,  is  governed  by 
Michigan  law;  Lessenden  v.  Missouri  Pae.  Ry.  Co.,  238  Mo.  260,  142 
S.  W.  335,  State  statute  creating  right  of  action  may  limit  right  to  its 
own  courts,  but  statute  of  Kansas  of  1905  does  not  so  limit  right  of 
action  for  injuries  to  railroad  employee  and  action  may  be  brought  in 
Missouri  court. 

Action  for  personal  injury  sustained  in  New  Mexico  may  be  broni^t 
In  Texas  under  statute  of  Kew  Mexico  creating  right  of  action,  altlumgh 
micb.  statute  prohlbite  actions  from  being  brought  under  it  in  other  Juris- 
dictions. 

Approved  in  Tennessee  Coal  etc.  R.  R.  Co.  v.  George,  233  U.  8.  360, 
861,  58  L.  Ed.  1000,  34  Sup.  Ct.  587,  statute  of  Alabama  making  master 
liable  for  injuries  to  employee  from  defective  machinery  creates  transi- 
tory right  of  action  which  may  be  sued  on  in  another  State,  although 
statute  requires  such  action  to  be  brought  in  Alabama. 

Miscellaneous.  Cited  in  Cunningham  v.  Northwestern  Improvement 
Co.,  44  Mont.  216,  119  Pae.  564,  1  N.  C.  C.  A.  741,  right  of  jury  trial 
in  special  proceeding  to  obtain  benefits  of  laws  of  1909  providing  scheme 
of  industrial  insurance  for  employees  of  coal  mines,  is  not  secured  by 
State  Constitution  or  seventh  amendment  to  Federal  Constitution. 

213  XT.  8.  72-77,  53  I..  Ed.  702,  29  Sup.  Ct.  413,  MAMMOTH  MIN.  CO.  ▼. 
GRAND  CENTRAL  MIN.  CO. 

Judgment  of  State  court  based  on  facts,  but  containing  ezpressioii  of 
opinion  that  diiference  eadsts  between  lode  sufficient  to  yalidate  locaticn 
under  Revised  Statutes,  section  2322,  and  apex  giving  'extralateral  rights^ 
does  not  present  Federal  question  within  Jurisdiction  of  Federal  Supreme 
Court. 

Distinguished  in  Stewart  Min.  Co.  v.  Ontario  Min.  Co.,  237  U.  S.  356, 
59  L.  Ed.  994,  35  Sup.  Ct.  610,  where  State  coulrt  not  only  decided  that 
no  part  of  apex  of  vein  was  within  plaintiff's  claim,  but  also  construed 
apex  and  extralateral  rights  provision  of  section  2322,  Revised  Statutes, 
Supreme  Court  has  jurisdiction  under  Judicial  Code,  §  237,  to  review 
judgment. 
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Mificellaneons.  Cited  in  Grand  Central  Mining  Co.  v.  Mammoth  Min- 
ing Co.,  36  Utah,  373,  Ajul  Gas.  1012A,  254,  104  Pae.  675,  reciting  his- 
tory of  litigation. 

213  IT.  a  78-86^  53  L.  Ed.  706,  29  Sup.  Ct.  417,  MISSOUBI  ▼.  KAKSAB. 
Not  cited. 

213  U.  8.  86-92,  53  L.  Ed.  709,  29  Bnp.  Ot.  483^  BONNES  v.  GOBACAN. 

Where  Federal  question  la  raised  on  second  appeal  and  State  conzt 
refuses  to  consider  it,  it  comes  too  late. 

Approved  in  Lonisvillo  etc.  B.  R.  Co.  ▼.  Higdon,  234  U.  S.  698,  58 
L.  Ed.  1489,  34  Sup.  Ct.  948,  holding  in  action  for  damages  for  failure 
to  furnish  cars  that  defendant  is  not  deprived  of  Federal  right  hy  re- 
fusal of  State  court  to  allow  filing  of  amended  pleadings  setting  up 
alleged  violations  of  Federal  rights;  Mailers  v.  Commercial  Loan  etc. 
Co.,  216  U.  8.  614,  54  L.  Ed.  638,  30  Sup.  Ct.  438,  attempt  to  raise 
Federal  question  in  assignment  of  error  to  Supreme  Court  comes  too 
late;  Larabee  Flour  Mills  Co.  v.  Missouri  Pao.  By.  Co.,  94  Kan.  692, 
147  Pac.  495,  attempt  to  raise  another  Federal  question,  in  action  to 
compel  railway  to  move  ears,  by  amendments  to  pleadings  after  two 
hearings  in  State  court  and  two  appeals  to  Federal  Supreme  Court 
comes  too  late. 

218  U.  &  02-103,  53  L.  Ed.  711,  29  Sup.  Ot.  483,  UNITED  STATES  ▼. 
DICKINSON. 

WUt  of  certiorari  cannot,  rmdex  act  of  1801,  be  used  for  mere  correc- 
tion of  error  in  criminal  case. 

Approved  in  United  States  v.  Evans,  213  U.  S.  299,  63  L.  Ed.  804, 
29  Sup.  Ct.  607,  holding  Court  of  Appeals  cannot,  under  section  935, 
Code  of  District  of  Columbia,  review  judgment  of  Supreme  Court  based 
on  verdict  of  not  guilty  at  instance  of  government,  and  quashing  writ 
of  certiorari. 

Act  of  1^7,  providing  for  writs  of  error  on  behalf  of  government  In 
certain  cxtaabmi.  cases,  does  not  extend  power  of  certiorari  under  act  of 
1891,  to  bring  up  criminal  case  for  correction  at  Instance  of  government. 

Approved  in  United  States  v.  Beatty,  232  U.  S.  468,  58  L.  Ed.  688,  34 
Sup.  Ct.  392,  dismissing  writ  of  error  from  interlocutozy  judgment  of 
Circuit  Court  of  Appeals  that  seventh  amendment  guaranteeing  jury 
trial  applies  to  proceeding  to  condemn  land,  as  such  decision,  if  wrong, 
can  be  reviewed  on  error  from  final  judgment. 

Miscellaneous.  Cited  in  Dickinson  v.  United  States,  174  Fed.  808,  98 
C.  C.  A.  516,  reciting  history  of  litigation. 

213  U.  S.  103-115,  53  la.  Ed.  720,  29   Sup.  Ot.  474,  HEPNEB  T.  UNITED 
STATES. 

Penalty  for  violation  of  law  may  be  recovered  In  civil  action. 
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Approved  in  Chicago  etc.  Ry.  Co.  v.  United  States,  220  U.  S.  578,  55 
L.  Ed.  589,  31  Sup.  Ct.  612,  holding  action  to  recover  penalties  for  viola- 
tion of  Safety  Appliance  Act  is  civil,  and  is  not  governed  by  roles  con- 
trolling prosecution  of  criminal  offenses;.  Oceanic  Steam  Nav.  Co.  v. 
Stranahan,  214  U.  S.  338,  53  L.  Ed.  1021,  29  Sup.  Ct.  671,  enforcement 
of  penalty  imposed  by  Alien  Immigration  Act  of  1907  upon  transporta- 
tion company  bringing  alien  afflicted  with  contagious  disease  that  could 
have  been  detected  at  time  of  embarkation  is  not  governed  by  rules 
controlling  prosecution  of  criminal  offenses;  Strait  v.  Yazoo  etc.  R.  R. 
Co.,  209  Fed.  164,  49  L.  R.  A.  (N.  S.)  1068,  126  C.  C.  A.  105,  Mississippi 
Code  of  1906,  §  4053,  regelating  grade  crossings  and  imposing  penalty 
for  violation  creates  civil  liability  enforceable  in  other  States;  United 
States  V.  St.  Louis  etc.  Ry.  Co.,  189  Fed.  962,  United  States  v.*St.  Louis 
etc.  Ry.  Co.,  184  Fed.  32,  106  C.  C.  A.  230,  and  Chicago  etc.  Ry.  Co.  v. 
United  States,  170  Fed.  559,  95  C.  C.  A.  642,  all  holding  action  to 
recover  penalty  for  violation  of  Safety  Appliance  Act  is  civil,  not  crim- 
inal; United  States  v.  Wabash  R.  Co.,  182  Fed.  804,  105  C.  C.  A.  234, 
action  for  penalty  for  violation  of  twenty-eight  hour  law  is  civil,  not 
criminal  action;  Miami  Copper  Co.  v.  State,  17  Ariz.  191,  149  Pac.  762, 
under  Civil  Code  1901,  par.  1413,  authorizing  verdict  by  nine  of  twelve 
jurors  in  civil  cases,  except  those  cognizable  at  common  law,  verdict  by 
nine  jurors  in  action  of  debt  to  recover  penalty  for  violation  of  act  of 
1912  forbidding  electric  power  companies  to  work  employees  more  than 
eight  hours,  is  bad,  as  case  was  cognizable  at  common  law;  St.  Louis 
etc.  R.  Co.  V.  McWhirter,  145  Ky.  437,  140  S.  W.  677,  allowing  recovery 
for  death  of  flagman  falling  in  front  of  engine  while  throwing  switch 
after  more  than  sixteen  consecutive  hours  of  service  in  violation  of 
hours  of  service  law  of  1907 ;  Grenada  Lumber  Co.  v.  State  ex  rel.  Attor- 
ney General,  98  Miss.  541,  54  South.  9,  action  for  penalty  imposed  by 
Code  1906,  §  5004,  for  violation  of  anti-trust  law  is  civil,  not  criminal 
action;  State  v.  Howe  Scale  Co.,  182  Mo.  App.  666,  166  S.  W.  330, 
penalty  provided  by  Rev.  Stats.  1909,  §  3040,  for  failure  of  foreign 
corporation  to  comply  with  law,  may  be  recovered  in  civil  action. 

In  civil  action  to  recover  penalty  for  violation  of  Federal  law,  where 
evidence  is  undisputed,  verdict  may  be  directed  for  government. 

Approved  in  United  States  v.  Regan,  232  U.  S.  43,  45,  46,  50,  58  L.  Ed, 
496,  497,  498,  499,  34  Sup.  Ct.  213,  in  action  by  United  States  to  recover 
penalty  under  Alien  Immigration  Act  of  1907,  violation  of  statute  may 
be  established  by  preponderance  of  proof;  United  States  v.  Stevenson, 
215  U.  S.  199,  54  L.  Ed.  157,  30  Sup.  Ct.  35,  where  government  enforces 
by  indictment,  instead  of  civil  suit,  act  of  1907  declaring  it  misdemeanor 
to  assist  in  importation  of  contract  laborers  and  imposing  penalty,  ac- 
cused is  entitled  to  constitutional  protection  as  to  production  of  wit- 
nesses; In  re  Aliens,  231  Fed.  339,  court  may  detain  alien  held  for 
deportation  and  require  him  to  give  bail  to  go  at  large,  where  his  testi- 
mony is  necessary  in  civil  action  for  penalty  for  violation  of  act  of  1907 
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making  it  misdemeanor  to  assist  in  importation  of  contract  laborers; 
United  States  v.  Atlantic  Coast  Line  R.  Co.,  182  Fed.  284,  action  to 
recover  penalties  for  violation  of  Safety  Appliance  Act  is  civil,  and 
railroad  having  introduced  no  testimony,  government  is  entitled  to  di- 
rected verdict;  Missouri  etc.  Ry.  Co.  v.  United  States,  178  Fed.  18,  101 
C.  C.  A.  143,  and  Atchison  etc.  Ry.  Co.  v.  United  States,  178  Fed.  14, 
101  C.  C.  A.  140,  both  holding  in  action  by  government  for  violation  of 
twenty-eight  hour  law,  preponderance  of  evidence  is  suflBcient  to  estab- 
lish case ;  Commonwealth  v.  Prall,  146  Ky.  114,  Ann.  Oas.  19130,  768, 142 
S.  W.  204,  penal  action  to  recover  fine  is  civil,  and  doctrine  prohibiting 
person  from  being  put  twice  in  jeopardy  has  no  application;  Swan  v. 
Justices  of  the  Superior  Court;  222  Mass.  547,  111  N.  E.  389,  holding 
rule  of  court  adopted  by  Superior  Court  in  proceeding  to  review  re- 
moval by  mayor  of  city  license  commissioner,  that  findings  of  mayor 
must  stand  if  supported  by  reasonable  evidence,  was  proper,  and  quash- 
ing writ  of  certiorari  to  correct  error  upon  record ;  Stout  v.  State  ex  rel. 
Caldwell,  36  Okl.  748,  749,  Ann.  Oas.  19161!,  858,  45  L.  E.  A.  (N.  S.) 
884,  130  Pac.  554,  555,  action  for  penalty  provided  by  section  4191, 
Comp.  Laws  of  1909,  for  permitting  premises  to  be  used  in  violation 
of  prohibition  law  is  civil  and  governed  by  rules  of  procedure  for  civil 
cases. 

Distinguished  in  United  States  v.  Regan,  203  Fed.  434,  121  C.  C.  A. 
643,  in  action  to  recover  penalty  for  violation  of  act  of  1907,  making  it 
misdemeanor  to  assist  in  importation  of  contract  laborer,  government 
has  burden  to  prove  offense  beyond  reasonable  doubt;  Regan  v.  United 
States,  183  Fed.  297,  298,  31  L.  B.  A.  (N.  S.)  107S,  105  C.  C.  A.  505, 
iu  action  for  violation  of  act  of  1907  making  it  misdemeanor  to  assist 
in  importation  of  contract  laborers,  government  has  burden  of  proof 
beyond  reasonable  doubt. 

Miscellaneous.  Cited  in  Atchison  etc.  Ry.  Co.  v.  United  States,  172 
Fed.  1021,  96  C.  C.  A.  664,  afi&rming  judgment  in  actions  for  penalties 
for  violation  of  safety  appliance  law  upon  authority  of  principal  case. 

218  U.  8.  11&-126^  63   L.  Ed.   725,  29    Sap.   Ct.  480,  UNITED  STATES  ▼. 
MASON. 

Under  Griminal  Appeals  Act  of  1907  authorizing  writ  of  error  by 
United  States  from  Judgment  sustaining  special  plea  in  bar,  court  can- 
not go  beyond  ruling  of  court  below  on  special  pleas  in  bar  and  consider 
▼arions  gitiands  of  demurrer  to  indictment. 

Approved  in  United  States  v.  Patten,  226  U.  S.  535,  44  L.  E.  A. 
(N.  S.)  S25,.57  L.  Ed.  338,  33  Sup.  Ct.  141,  on  appeal  under  Criminal 
Appeals  Act  of  1907,  question  whether  comer  in  cotton  is  illegal  com- 
bination involves  construction  of  Sherman  Anti-trust  Act  giving  Federal 
Supreme  Court  jurisdiction;  United  States  v.  Evans,  213  U.  S.  300,  53 
L.  Ed.  805,  29  Sup.  Ct.  507,  under  section  935  of  Code  of  District  of 
Columbia,  error  does  not  lie  from  Court  of  Appeals  to  Supreme  Court, 
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at  instance  of  United  States,  to  review  judgment  upon  verdict  of  not 
gailty,  not  to  aecnre  reversal,  but  to  obtain  opinion  npon  exceptions 
taken  at  trial  as  role  for  future  cases. 

Conviction  of  crime  against  one  government  as  bar  to  prosecution 
by  another  government  for  same  act.    Note,  21  Ann.  Gas.  65. 

218  U.  a  126-136,  53  L.  Bd.  729,  29  Bup.  Ot.  466,  HUBIAT  T.  ATCHI80K, 
T.  at  &  F.  R.  R.  00. 

Trustee  in  bankruptcy  takes  property  of  bankrupt  in  same  condition 
that  bankrupt  held  it,  subject  to  equities  impressed  upon  it  in  bands  of 
Iwnkrupt. 

Approved  in  In  re  Searles,  200  Fed.  894,  creditor  of  bankrupt  holding 
secured  note,  and  unsecured  note  proved  in  bankruptcy,  is  entitled  to 
apply  surplus  from  sale  of  collateral  as  setoff  on  unsecured  note,  al- 
though no  claim  was  made  therefor  in  his  proof. 

Pledge  of  tmtwitf^  coal  as  security  for  advance  payments  by  railroad 
creates  equitable  lien  on  uumlned  coal  and  trustee  in  bankruptcy  of  coal 
company  takes  mine  subject  to  suck  lien. 

Approved  in  Sexton  v.  Eessler  &  Co.,  225  U.  S.  99,  56  L.  Ed.  1000, 
32  Sup.  Ct.  657,  delivery  of  escrow  securities  set  aside  by  New  York 
firm  to  protect  drawing  credit  upon  English  firm  is  not  preference  under 
bankruptcy  law,  notwithstanding  New  York  firm  retained  control  and 
had  right  to  substitute  other  securities;  Sieg  v.  Greene,  225  Fed.  960. 
141  C.  C.  A.  589,  where  creditor  takes  possession  of  brick  plant  within 
four  months  of  bankruptcy  under  agreement  creating  equitable  lien  on 
bricks  to  be  manufactured,  as  security  for  advances,  transaction  is  not 
illegal  preference  under  Bankruptcy  Act  of  1898;  In  re  Larkey,  214  Fed. 
871,  bankruptcy  court  refuses  to  enforce  forfeiture  of  lease  for  mere 
filing  of  petition  in  bankruptcy  against  lessee,  where  forfeiture  would 
be  inequitable,  although  lessor  may  be  entitled  to  forfeiture  by  terms  of 
lease;  In  re  Harvey,  212  Fed.  341,  where  State  decisions  uphold  agree- 
ments to  pledge  property  not  delivered  at  time  of  pledge,  delivery  of 
property  of  debtor  subsequent  to  agreement  to  give  lien  is  not  voidable 
preference  under  bankruptcy  law ;  Gage  Lumber  Co.  v.  McEldowney,  207 
Fed.  258,  259,  260,  261,  124  C.  C.  A.  641,  complainant  purchasing  lumber 
to  be  manufactured  and  shipped  to  it  by  bankrupt,  has  equitable  lien  on 
lumber  for  advances  made  before  lumber  is  sawed,  which  lien  is  en- 
forceable against  bankrupt's  trustee;  Ward  v.  Firat  Nat.  Bank  of 
Ironton,  202  Fed.  614,  120  C.  C.  A.  655,  bank  agreeing  to  lend  money 
to  corporation  on  pledge  of  lumber  to  be  insured  has  equitable  lien  on 
policies  and  does  not  waive  its  right  by  surrendering  policies  to  trustee 
in  bankruptcy  for  collection  upon  refusal  of  insurers  to  pay  bank; 
Pattison  v.  Dale,  196  Fed.  10, 13, 14, 15, 115  C.  C.  A.  639,  pledge  of  dis- 
tillery warehouse  receipts  describing  particular  barrels  and  number  of 
gallons  of  wine  creates  equitable  lien  valid  against  trustee  in  bank- 
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ruptcy;  In  re  Flatland,  196  Fed.  312,  313,  116  C.  C.  A.  130,  chattel 
mortgage  covering  fixtures  and  stock  to  be  purchased  with  borrowed 
money  creates  lien  valid  against  trustee  in  bankruptcy;  Jones  v.  Coates, 
196  Fed.  863,  116  C.  C.  A.  422,  verbal  pledge  of  insurance  policies  ac- 
companied by  delivery  of  policies  creates  equitable  lien,  valid  against 
trustee  in  bankruptcy;  Title  Guaranty  etc.  Co.  v.  Witmire,  195  Fed.  46, 
47,  115  C.  C.  A.  43,  holding  indemnity  agreement  of  ditch  con1;ractors 
is  in  effect  chattel  mortgage  and  vests  title  in  surety  of  after-acquired 
property  and  surety  is  entitled  to  property  as  against  trustee  in  bank- 
ruptcy; In  re  Miley,  187  Fed-  180,  claimant  selling  hotel  property  to 
agent  authorized  to  purchase  livestock  cannot  repudiate  contract  and 
recover  property  upon  bankruptcy  of  agent  because  of  misrepresenta- 
tions that  bankrupt  was  agent,  where  claimant  made  no  inquiries  as  to 
agent's  authority;  In  re  Wade,  185  Fed.  669,  chattel  mortgage  on  stock 
in  trade  and  fixtures  given  six  months  before  bankruptcy  is  valid  in  so 
far  as  mortgagee  can  identify  property,  and  parol  evidence  is  admissible 
for  such  purpose;  In  re  Pittsburgh  Industrial  Iron  Works,  179  Fed.  161, 
where  bank  advances  money  to  company  purchasing  car  under  condi- 
tional contract  of  sale  to  be  equipped  for  purchaser  and  takes  assign- 
ment of  car  and  of  account  Against  purchaser  as  security,  and  pur- 
chaser refuses  to  take  car,  bank's  equitable  lien  on  equipment  acquired 
more  than  four  months  before  bankruptcy  is  not  affected  by  Bankruptcy 
Act ;  In  re  Bothe,  173  Fed.  599,  97  C.  C.  A.  547,  under  Revised  Statutes 
of  Missouri  of  1899,  §  3404,  declaring  chattel  mortgage  void  unless  mort- 
gagee takes  possession  or  mortgage  is  recorded,  creditors  becoming  such 
after  execution,  but  prior  to  recording  of  mortgage,  have  equities 
superior  to  mortgagee;  Westall  v.  Wood,  212  Mass.  545,  99  N.  E.  326, 
mortgagee  of  land  binding  himself  to  pay  for  building  materials  deliv- 
ered to  mortgagor  on  understanding  that  they  are  to  be  used  on  mort- 
gaged premises,  has  equitable  lien  against  material  diverted  from  agreed 
use;  Garrison  v.  Vermont  Mills,  154  N.  C.  7,  31  L.  R.  A.  (N.  S.)  450, 
69  S.  E.  745,  factor's  contract  for  exclusive  sale  of  entire  product  of 
cotton  mills  gives  it  equitable  lien  for  advances  on  goods  taken  into  its 
possession  before  rights  of  creditors  attach,  and  it  is  entitled  to  pro- 
ceeds as  against  receiver  of  mill  company ;  dissenting  opinion  in  Bunday 
V.  Huntington,  224  Fed.  855,  140  C.  C.  A.  415,  majority  holding  chattel 
mortgage  superseded  executory  contract  of  sale  providing  that  buyers 
should  insure  property  for  benefit  of  sellers,  and  payment  of  insurance 
money  by  buyers  to  sellers,  known  to  be  insolvent,  ii?  preference. 

Distinguished  in  Hotchkiss  v.  National  City  Bank  of  New  York,  200 
Fed.  294,  and  National  City  Bank  of  New  York  v.  Hotchkiss,  231  TJ.  S. 
58,  58  L.  Ed.  120,  34  Sup.  Ct.  20,  both  holding  understanding  that 
clearance  loan  of  bank  to  broker,  placed  to  his  general  account,  is  to  be 
used  only  to  clear  securities,  does  not  prevent  delivery  of  securities  with 
notice  of  impending  insolvency  from  being  illegal  preference;  In  re  All 
Star  Feature  Corporation,  232  Fed.  1009.  holding  agreement  of  man- 
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aging  officer  of  film  company  gave  lessor  valid  lien  on  films  in  its  posses- 
sion  at  time  of  bankruptcy;  In  re  H.  B.  Hollins  &  Co.,  210  Fed.  968, 
collaterals  deposited  to  secure  acceptance  of  foreign  bills  of  exchange 
operated  as  security  for  bills  before  as  well  as  after  acceptance;  In  re 
Stiger,  202  Fed.  798^  sale  of  material  to  manufacturer  under  agreement 
for  assi^ment  of  accounts  receivable  as  security,  but  without  execution 
of  assignment  until  within  four  months  of  bankruptcy,  does  not  create 
equitable  lien,  and  assignment  is  voidable  as  against  bankrupt's  trustee; 
In  re  A.  P.  Wilson  &  Co.,  176  Fed.  664,  where  contractors  furnishing 
tile  for  building  assign  contract  to  trust  company  as  security  for  money 
borrowed  without  attempt  to  pledge  tile,  trust  company  is  not  entitled 
to  proceeds  of  sale  of  tile  as  against  trustee  in  bankruptcy;  Fourth  St. 
Nat.  Bank  v.  Millboume  Mills  Co.'s  Trustee,  172  Fed.  185,  30  L.  B.  A. 
(N.  8.)  552,  96  C.  C.  A.  629,  wheat  and  flour  certificates  of  milling  com- 
pany calling  for  certain  quantity  of  wheat  or  flour  stored  in  tanks  or  mill, 
indorsed  as  security  for  loan,  do  not  constitute  valid  pledge,  where  wheat 
or  flour  is  set  apart  but  not  marked  to  indicate  pledge,  and  title  to 
goods  passes  to  trustee  in  bankruptcy;  Holt  v.  State  Roads  Commis- 
sion, 124  Md.  76,  91  Atl.  877,  where  bridge  company  contracting  to  con- 
struct bridge  for  two  counties  becomes  insolvent,  subcontractor  cannot 
enforce  liability  against  fund  in  hands  of  county  to  credit  of  bridge 
company,  as  against  receiver  for  creditors. 

Voidability  of  transfer  within,  pursuant  to  executory  agreement 
antedating  four  months'  period.    Note,  40  L.  R.  A.  (N.  S.)  639. 

Appellate  jurisdiction  of  Federal  court  in  bankruptcy  proceedings. 
Note,  16  Ann.  Gas.  1018. 

Miscellaneous.  Cited  in  In  re  Hartzell,  209  Fed.  777^  126  C.  C.  A. 
499,  generally. 

213  TJ.  S.  135-138,  63  L.  Ed.  734,  29  Sup.  Ot.  460,  KEEBL  v.  MONTANA. 

Former  jeopardy  notwithstanding  order  of  mistrial.  Note,  Ann. 
Ca«.  1914B,  774,  775. 

213  U.  8.  13&-151,  53   L.  Ed.   737,  29   Sap.  Ot.  470,  KELLBR  ▼.  UNITED 
STATES. 

Police  poww,  not  granted  to  Oongress  by  Oonstltution,  is  reserved  to 
States. 

Approved  in  United  States  v.  Sandoval,  198  Fed.  553,  holding  void 
provisions  of  New  Mexico  Enabling  Act  of  1910  declaring  Pueblo  In- 
dians '  lands  Indian  country  and  reserving  power  of  Federal  government 
to  regulate  liquor  traffic  with  such  Indians  are  void;  Commonwealth  v. 
Breakwater  Co.,  214  Mass.  18,  100  N.  £.  1038,  statute  of  1907,  as 
amended  in  1909,  requiring  inspection  of  steam  boilers  as  applied  to 
boiler  on  barge  used  in  tide  water  for  loading  and  unloading  and  weigh- 
ing anchor  is  valid  in  absence  of  congressional  action. 
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Where  police  power  IB  so  exerdBed  as  to  come  within  domain  of  Federal 
authority  as  defined  hy  Constitution,  latter  must  prevaiL 

Approved  in  dissenting  opinion  in  Bailey  v.  Alabama,  219  U.  S.  248, 
55  L.  Ed.  204,  31  Sup.  Ct.  145,  majority  holding  section  4730  of  Alabama 
Code  as  amended  in  1907  making  failure  to  perform  labor  contracted 
for  without  refunding  money  received  prima  facie  evidence  of  crime, 
when  read  in  connection  with  rule  of  evidence  not  allowing  accused  to 
testify  as  to  uncommunicated  motive,  is  void  as  creating  system  of 
peonage  in  violation  of  thirteenth  amendment. 

Provisions  of  act  of  1907  making  it  felony  to  maintain  or  support 
alien  woman  for  purpose  of  prostitution  within  three  years  of  entry  is  void 
as  to  person  harhoring  such  person  without  knowledge  of  alienage  and 
not  in  connection  with  importation. 

Approved  in  United  States  v.  Tsuji  Suekichi,  199  Fed.  752,  118 
O.  C.  A.  188,  section  3  of  Immigration  Act  of  1910,  amending  act  of 
1907,  providing  for  deportation  of  alien  convicted  of  importing  alien 
woman  for  purposes  of  prostitution  and  prohibiting  his  return,  is  not 
retroactive  and  does  not  apply  to  alien  convicted  under  statute  before 
its  amendment;  United  States  v.  Lair,  195  Fed.  50,  115  C.  C.  A.  49, 
counts  of  indictment  based  on  statute  of  1903  forbidding  maintaining 
of  alien  ^oman  for  purpose  of  prostitution  is  sufficient  to  sustain  con- 
viction, although  other  counts  are  based  on  provisions  of  act  of  1907 
declared  void  by  Supreme  Court;  United  States  v.  First  Nat.  Bank  of 
Anamoose,  190  Fed.  341,  section  239  of  Criminal  Code  of  1909  making 
it  offense  for  interstate  carrier  or  other  person  in  connection  with  trans- 
portation to  collect  purchase  price  of  liquor  applies  to  bank  collecting 
draft  attached  to  bill  of  lading  for  interstate  shipment  of  liquor:  Sini- 
scalchi  V.  Thomas,  195  Fed.  706,  115  C.  C.  A.  501,  United  States  v.  Will- 
iams, 183  Fed.  905,  and  United  States  v.  Weis,  181  Fed.  863,  866,  all 
upholding  act  of  1910  amending  act  of  1907,  providing  for  deportation 
of  alien  woman  found  practicing  prostitution  in  United  States,  without 
reference  to  time  elapsing  since  her  entry;  United  States  v.  Lavoie,  182 
Fed.  945,  946,  holding  that  illicit  relations  in  Washington  were  not  pur- 
suant to  illegal  importation  of  alien  prostitute  into  California  within 
prohibition  of  act  of  1907,  as  amended  in  1910,  and  sustaining  demurrei 
to  evid?nce;  United  States  v.  Westman,  182  Fed.  1017,  upholding:  act 
of  1910  known  as  White  Slave  Traffic  Act  making  it  crime  to  transport 
woman  from  one  State  to  another  for  immoral  purposes;  United  States 
V.  Sibray,  178  Fed.  152,  and  United  States  v.  Sibray,  178  Fed.  150,  both 
holding  alien  woman  living  with  man  not  her  husband  is  not  subject  to 
deportation,  as  offense  is  within  police  power  of  State;  Ex  parte  Lair, 
177  Fed.  792,  795,  and  Ex  parte  Gouyet,  175  Fed.  231,  both  holding  act 
of  1907,  regulating  importation  of  aliens,  in  so  far  as  it  prohibits 
maintaining  female  alien  for  purposes  of  prostitution  within  three  years 
after  entry,  is  void;  Hoxie  v.  New  York  etc.  R.  Co.,  82  Conn.  369,  17 
AnxL  Oa&  824,  73  Atl.  761,  invalidity  of  sections  3  and  5  of  Federal 
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Employers'  Liability  Act  of  1908  relating  to  contributory  negligence  of 
injured  employee  of  interstate  railroad  and  prohibiting  contracts  ex- 
empting railroad  from  liability,  invalidates  whole  in  so  far  as  it  applies 
in  action  for  injuries  received  by  brakeman  coupling  interstate  train 
due  to  negligence  of  fellow-servant. 

Distinguished  in  Steinf eldt  v.  United  States,  219  Fed.  880, 135  C.  C.  A. 
549,  and  Brolan  v.  United  States,  236  U.  S.  221,  59  L.  Ed.  549,  35 
Sup.  Ct.  285,  both  upholding  act  of  Congress  of  1909  regulating  im- 
portation of  opium  and  transportation  of  opium  illegally  imx>orted; 
United  States  v.  Krsteff,  185  Fed.  202,  203,  204  205,  indictment  ailing 
illegal  importation  and  maintaining  within  district  woman  illegally  im- 
ported for  immoral  purposes  ''in  pursuance  of  such  illegal  importa- 
tion," is  not  demurrable. 

SetrospeetiTe  presumption  that  woman  fonnd  practicing  prostitution 
within  tliree  years  of  entry  was  prostitate  at  time  of  entry  and  subject 
to  deportation,  under  section  S  of  Act  of  1907,  Is  not  contrary  to  expo- 
xlence  or  unknown  to  law. 

Approved  in  Madison  Coal  Corp.  v.  Stullken,  228  Fed.  311,  142 
C.  C.  A.  599,  denying  recovery  for  death  of  miner  killed  by  falling  roof 
examined  on  night  before  by  licensed  mine  examiner;  Looe  Shee  v. 
North,  170  Fed.  571,  95  C.  C.  A.  646,  alien  Chinese  woman  practicing 
prostitution  within  three  years  after  entry  is  subject  to  deportation, 
though  status  as  wife  of  citizen  entitled  her  to  enter. 

Miscellaneous.  Cited  in  Prentis  v.  Di  Giacomo,  192  Fed.  469,  112 
C.  C.  A.  605,  acts  of  1903  and  1907  authorizing  deportation  of  alien 
within  three  years  of  entry  vests  in  Secretary  of  Commerce  and  Labor 
exclusive  power  to  determine  facts  and  enforce  provisions  of  act,  and 
order  of  deportation  of  alien  convicted  of  offense  involving  moral  tur- 
pitude prior  to  eutiy  is  not  reviewable  on  habeas  corpus;  Commonwealth 
V.  Mixer,  207  Mass.  146,  20  Ann.  Oas.  1152,  81  L.  R.  A.  (N.  S.)  467,  93 
N.  E.  251,  under  Revised  Laws,  c.  100,  §  49,  carrier  or  its  servant  may 
be  convicted  of  transporting  intoxicating  liquor  illegally,  although  it  has 
no  knowledge  that  package  contains  liquor. 

213  U.  8.  151-173,  53  L.   Ed.  742,  28  Sap.  Ot.  458,  MURRAY  ▼.•WILSON 
DISTIUilNO  CO. 

Suits  against  commission  appointed  by  State  to  wind  up  affairs  of  State 
Liquor  Dispensary  is  suit  against  State  within  prohibition  of  eleventh 
amendment. 

Approved  in  Murray  v.  South  Carolina,  213  U.  S.  174,  175,  58  L.  Ed. 
753,  29  Sup.  Ct.  465,  following  rule;  Carolina  Glass  Co.  v.  South  Caro- 
lina, 240  U.  S.  307,  316,.  318,  60  L.  Ed.  660,  663,  664,  36  Sup.  Ct.  294 
(reversing  Carolina  Glass  Co.  v.  Murray,  206  Fed.  639, 124  C.  C.  A.  423, 
197  Fed.  400),  funds  of  State  Dispensary  Commission  of  South  Carolina 
are  funds  of  State  and  action  by  creditor  to  recover  for  supplies  against 
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members  of  commission  is  suit  against  State;  Lankford  v.  Platte  Iron 
Works  Co.,  235  U.  S.  472,  473,  475,  476,  59  L.  Ed.  819,  820,  821,  35  Snp. 
Ct.  173,  State  has  title  to  Depositors'  Qnaranty  Fnnd  and  snit  by  de- 
positor against  members  of  State  banking  board  to  compel  payments 
from  fund  is  snit  against  State;  Plain  v.  Home,  196  Fed.  584,  suit 
against  register  and  receiver  of  Land  Office,  engineer,  and  fiscal  agents 
of  United  States  to  restrain  them  from  collecting  assessments  in  excess 
of  twenty-six  dollars  per  acre  is  in  fact  suit  against  United  States  to 
compel  specific  performance  of  alleged  contract  for  sale  of  water  right 
under  Reclamation  Act;  Pitcock  v.  State,  91  Ark.  537, 184  Am.  St.  Bap. 
88, 121  S.  W.  746,  suit  to  restrain  State  penitentiary  board  from  violat- 
ing contract  for  convict  labor  is  suit  against  State. 

Distinguished  in  dissenting  opinion  in  Lankford  v.  Platte  Iron  Wks. 
Co.,  235  U.  S.  477,  492,  59  L.  Ed.  321,  827,  35  Sup.  Ct.  173,  majority 
holding  State  has  title  to  Depositors'  Guaranty  Fund  and  suit  by  deposi- 
tor against  members  of  State  banking  board  to  compel  payments  from 
fund  is  suit  against  State. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  R.  A.  (N.  8.)  198. 

State  by  engaging  in  liquor  businefla  may  not  avoid  pre-ezUrtlng  xltfit 
of  Federal  govenmiAnt  to  tax  that  busineat. 

Approved  in  Riddoch  v.  State,  68  Wash.  337,  Ann.  Oaa.  1918E,  1088, 
42  L.  R.  A.  (N.  S.)  251,  123  Pac.  453,  State  having  leased  armory  for 
athletic  entertainment  is  not  liable  for  personal  injury  to  spectator 
caused  by  railing  of  balcony  giving  way. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  898. 

218  U.  8.  174-lfi^  63  L.  Ed.  762,  29    Sap.  Ct.  466,  MUBBAT  ▼.  SOUTH 
OABOUNA  SZ  BEI..  BAT. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  R.  A.  (N.  S.)  198. 

213  U.  S.  176-196,  63  !■.  Ed.  763,  29  Sup.  Ot  461,  SILEB  ▼.  LOXHSTOiLB 
at  H.  B.  B.  00. 

Federal  Supreme  Court  having  Jurisdiction  of  snit  involving  Federal 
question  may  decide  such  question  adversely  or  omit  to  decide  it  and 
determine  local  Questions  only. 

Approved  in  McGowan  v.  Parish,  237  U.  S.  292,  69  L.  Ed.  961,  35  Sup. 
Ct.  543,  under  Judicial  Code,  §  250,  appeal  from  Court  of  Appeals  of 
District  of  Columbia,  invoked  on  substantial  ground  other  than  juris- 
diction, extends  to  determination  of  all  questions  on  record,  irrespective 
of  disposition  of  particular  question  on  which  appeal  is  taken;  Ohio 
River  etc.  Ry.  Co.  v.  Dittey  (Ohio  Tax  Cases),  232  U.  S.  587,  58  L.  Ed, 
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743.  34  Sup.  Ct.  372  (amrming  203  Fed.  539),  upholding  Federal  juris- 
diction of  suit  to  enjoin  collection  of  State  tax  under  statute  of  Oliio 
of  1911  imposing  tax  on  gross  intrastate  earnings  of  railroads,  and  hold* 
ing  statute  is  not  void  as  denial  of  equal  protection  of  law;  Louisville 
etc.  R.  R.  Co.  V.  Garrett,  23L  U.  S.  303,  58  L.  Ed.  239,  34  Sup.  Ct.  48, 
upholding  Federal  jurisdiction  of  suit  to  enjoin  enforcement  of  orders 
of  railroad  commission  establishing  intrastate  railroad  rates,  where  bill 
attacks  Kentucky  statute  of  1900  and  orders  of  commission  as  violating 
rights  secured  to  railroad  by  Federal  Constitution;  United  States  v. 
Toledo  Newspaper  Co.,  220  Fed.  494,  want  of  court's  jurisdiction  in 
pending  case  is  no  defense  to  proceeding  for  contempt  of  court  by  pub- 
lications respecting  such  case;  Mutual  Film  Co.  v.  Industrial  Commis- 
sion, 215  Fed.  140,  Federal  court  having  jurisdiction  of  suit  to  enjoin 
enforcement  of  Ohio  statute  of  1913  establishing  board  of  censors  of 
moving  picture  films  involving  Federal  questions,  has  jurisdiction  to 
decide  State  questions;  Rail  etc.  Coal  Co.  v.  Taple,  214  Fed.  277,  Fed- 
eral District  Court  has  jurisdiction  of  suit  by  West  Virginia  corporation 
to  restrain  Ohio  Industrial  Commission  from  enforcing  Ohio  statute  of 
1914,  regulating  weighing  of  coal  at  mine,  alleged  invalid  as  impairing 
obligation  of  contract;  Louisvine  etc.  R.  Co.  v.  Bosworth,  209  Fed.  385, 
463,  upholding  Federal  jurisdiction  of  suit  to  enjoin  State  officers  from 
enforcing  assessment  of  tax  on  railroad  franchise  alleged  unconstitu- 
tional ;  Ludwigs  v.  Payson  Mfg.  Co.,  206  Fed.  65, 124  C.  C.  A.  194,  where 
unfair  competition  is  aggravation  of  infringement  of  patent,  damages 
are  recoverable  in  suit  for  infringement;  Cleveland  etc.  Ry.  Co.  ▼. 
Hirsch,  204  Fed.  854, 123  C.  C.  A.  145,  Federal  court  having  jurisdiction 
of  suit  for  cancellation  of  contract  as  one  arising  under  Federal  law, 
may  determine  validity  of  contract  under  State  law;  Cincinnati  etc. 
Traction  Co.  v.  American  Bridge  Co.,  202  Fed.  186,  120  C.  C.  A.  398, 
denying  motion  to  dismiss  suit  to  enforce  lien  for  contnet  price  of 
bridge  under  Ohio  statute  subsequently  declared  void^  and  diieetin^ 
money  judgment;  Washington-Oregon  Corp. ^ v.  City  of  Chehalis,  202 
Fed.  596,  Federal  court  having  jurisdiction  of  suit  to  enjoin  city  from 
impairing  contract  with  water  company,  has  jurisdiction  to  decide  other 
questions  arising  in  suit;  Portland  Ry.  Light  etc.  Co.  v.  Portland,  201 
Fed.  124,  upholding  Federal  jurisdiction  of  suit  to  enjoin  ^iforoement 
of  ordinance  alleged  to  impair  obligation  of  contract,  where  ordinance 
is  passed  and  sought  to  be  enforced  under  legislative  authority;  City 
of  Denver  v.  Mercantile  Trust  Co.,  201  Fed.  798,  120  C.  C.  A.  100,  up- 
holding Federal  jurisdiction  of  suit  by  trustee  of  street  railway  mort- 
gage to  enjoin  repeal  of  franchise  ordinance  of  mortgagor,  which  repeal 
would  affect  value  of  bonds;  Wilmington  City  Ry.  Co.  v.  Taylor,  198 
Fed.  179,  upholding  Federal  jurisdiction  of  suit  to  enjoin  enforcement 
of  order  of  public  utility  board  requiring  street  railway  to  resume  sale 
of  six  tickets  for  twenty-five  cents  without  hearing  as  to  merits;  Kansas 
City  Gas  Co.  v«  Kansas  City,  198  Fed.  527,  pendency  in  Federal  court 
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of  suit  to  enjoin  enforcement  of  pressure  ordinance  as  impairment  of 
franchise  contract  is  not  bar  to  suit  in  State  court  for  accounting  under 
franchise  ordinance  on  ground  that  rates  are  excessive  because  of  iit- 
sufficient  pressure;  Norfolk  etc.  Ry.  Co.  v.  United  States,  195  Fed.  958, 
construing  complaint  against  railroad  before  Interstate  Commerce  Com^ 
mission  and  holding  it  was  sufficient  to  put  in  issue  reasonableness  of 
local  rates;  Ross  v.  H.  S.  Geer  Co.,  188  Fed.  734,  Federal  court  having 
jurisdiction  to  enjoin  infringement  of  trademark  may  enjoin  imfair 
competition,  where  wrongful  acts  are  not  separate  and  distinct;  Onon- 
daga Indian  Wigwam  Co.  v.  Ka-noo-no  Indian  Mfg.  Co.,  182  Fed.  833, 
834,  suit  for  infringement  of  patent  is  within  Federal  jurisdiction  and 
court  may  also  determine  question  of  unfair  competition;  Risley  v.  City 
of  Utica,  179  Fed.  882,  denying  Federal  jurisdiction  of  suit  to  restrain 
collection  of  tax  upon  real  estate  imposed  by  municipality  to  pay  for 
water  supply  under  contract  for  excessive  compensation  to  water  com- 
pany, unauthorized  by  State  law;  Risley  v.  City  of  Utica,  173  Fed.  609, 
510,  511,  514,  upholding  Federal  jurisdiction  of  suit  to  enjoin  collection 
of  municipal  tax  upon  real  estate  alleged  void  as  denial  of  due  process 
and  equal  protection  of  law  guaranteed  by  Fourteenth  Amendment; 
City  of  St.  Louis  v.  United  Rys.  Co.,  263  Mo.  433, 174  S.  W.  87,  Federal 
court  has  jurisdiction  of  suit  to  enjoin  enforcement  of  ordinance  im- 
posing license  tax  on  street  railway  on  gpround  of  impairment  of  con- 
tract, although  doubt  exists  as  to  its  validity  under  city  charter  and 
State  law. 

Federal  oouit  lias  JvrUdiction  where  blU  alleges  that  statute  creating 
conunlsslon  and  order  of  commission  sought  to  be  enjoined  violates  pro- 
visions  of  Federal  Ckmstltution. 

Approved  in  Phoenix  Ry.  Co.  v.  Gkary,  239  U.  S.  281,  60  L.  Ed.  289, 
36  Sup.  Ct.  46,  upholding  Federal  jurisdiction  of  suit  to  enjoin  railroad 
commission  from  enforcing  rate  order  depriving  railroad  of  property 
without  due  process  of  law. 

Where  Supreme  Court  can  decide  case  without  reference  to  questions 
arising  under  Federal  Constitution,  that  course  is  usually  pursued. 

Approved  in  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  338,  144 
C.  G.  A.  470,  under  article  IV,  section  3,  of  Federal  Constitution,  au- 
thorizing Congress  to  regulate  public  property,  and  Utah  Enabling  Act 
disclaiming  right  and  title  to  unappropriated  public  lands,  private  rights 
in  such  lands  cannot  be  acquired  under  State's  power  of  eminent  do- 
main ;  light  V.  United  States,  220  U.  S.  538,  55  L.  Ed.  576,  31  Sup.  Ct. 
485,  affirming  judgment  enjoining  owner  from  turning  cattle  loose  to 
graze  upon  forest  reserve  without  permit,  although  land  is  not  fenced. 

Jurisdiction  of  commission  to  make  general  mairtmum  rates  for 
transportation  of  all  commodities  upon  railroads  within  State  cannot  be 
implied. 

Approved  in  Siler  v.  Illinois  Central  R.  R.  Co.,  213  U.  S.  200,  58  L.  Ed. 
761,  29  Sup.  Ct.  458,  following  rule;  Louisville  etc.  R.  Co.  Vr  Siler,  186 
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Fed.  180,  181, 185,  upholding  Kentucky  statute  of  1900  authorizing  com- 
mission to  hear  and  determine  on  complaint  of  shipper  whether  railroad 
is  exacting  extortionate  rates  and  to  establish  reasonable  rates,  and 
orders  of  commission  made  under  authority  of  such  statute;  Louisville 
etc.  R.  R.  Co.  y.  Finn,  235  U.  S.  605,  59  L.  Ed.  883,  35  Sup.  Ct.  146, 
where  carrier  increases  special  commodity  rate,  not  because  it  is  inade- 
quate, but  to  avoid  discrimination,  Kentucky  railroad  conounission  has 
authority  under  MeChord  Act  of  1900  to  order  re-establishment  of 
original  rates;  Louisville  etc.  R.  R.  Co.  v.  Oarrett,  231  U.  S.  302,  306, 
68  L.  Ed.  288,  240,  34  Sup.  Ct.  48,  Kentucky  Railroad  Commission  has 
authority  under  act  of  1900  to  establish  maximum  intrastate  railroad 
rates. 

Wli«re  railroad  after  liearing  on  complaint  as  to  specific  rate  goes  be^ 
srond  statutory  powen  and  makeg  general  maximum  rate  for  aU  oommodi- 
ties»  spedflc  rate  falls  with  others. 

Approved  in  Ft.  Smith  Light  ft  Traction  Co.  v.  City  of  Ft.  Smith, 
202  Fed.  585,  591,  ordinance  establishing  gas  rates  without  investiga- 
tion as  to  value  of  plant  or  cost  of  operation  is  void. 

Miscellaneous.  Cited  in  State  ex  rel.  Railroad  Commission  v.  Oregon 
etc.  Navigation  Co.,  68  Wash.  166,  123  Pao.  5,  6,  as  to  sufficiency  of 
complaint. 

218  XT.  8.    199-200,  68  L^  Ed.  760,  29   Sup.   Ot  458,  SILEB  T.  lUJNOIS 
CENT.  S»  A.  OO, 

Not  cited. 

213  IT.  8.  200^207,  58   Ik  Bd.  761,  29   Sap.   Ot  449,    8EIJJOSB  ▼.  KEK- 
TUCJLV. 

Bonds  can  be  taxed  at  place  where  kept,  because  Inseparable  from 
parchment^  but  warehouse  receipts  represent  goods. 

Approved  in  Bliss  v.  Bliss,  221  Mass.  209,  L.  B.  A.  1916A,  889,  109 
N.  E.  151,  registered  State  bond  owned  by  nonresident  and  kept  at  his 
domicile  is  subject  to  succession  tax ;  Kennedy  v.  Hodges,  215  Mass.  114, 
102  N.  E.  434,  ancillaiy  executors  of  nonresident  testator  are  account- 
able in  probate  court  of  Massachusetts  for  registered  bonds  of  foreign 
corporation  as  property  found  within  commonwealth  under  Revised 
Laws,  c.  143,  §  1. 

Pei'sonal  property  having  taxation  situs  elsewhere,  as  subject  of 
taxation  in  State  of  owner's  domicile.  Note,  86  L.  B.  A.  (N.  8.) 
298. 

Tax  upon  warehouse  reeetpts  is  tax  upon  goods,  and  sndi  reoeipts  repce^ 
seating  goods  exempt  from  taxation  cannot  he  taxed. 

Approved  in  Cook  v.  Board  of  Commrs.  of  Marion  County,  175  Ind. 
226,  93  N.  E.  995,  under  Statute  of  1908,  §  10,143,  shares  of  stook  in 
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foreign  corporations  are  not  exempt  from  taxation;  Hecht  v.  Boston 
Wharf  Co.,  220  Mass.  408,  Ann.  Gas.  1917A,  446,  L.  R.  A.  1915D,  725, 
107  N.  E.  993,  after  safe  of  goods  bailor  cannot  recover  for  injury  to 
goods  deposited  with  warehouseman,  as  title  passes  to  buyer  under  Sales 
Act  of  1908,  regardless  of  delivery. 

Distinguished  in  Bellows  Falls  Power  Co.  v.  Commonwealth,  222  Mass. 
60,  62,  Ann.  Oza,  19160,  8S4,  109  N.  E.  896,  897,  shares  of  stock  of 
foreign  corporation  owned  by  resident  of  State  axe  taxable  by  State. 

218  JJ.  8.    207-222,  63   L.  Ed.  766,  239   Sup.  Ot  430,  OHESAPEAKS  *  O. 
B.  B.  OO.  ▼.  McCABE. 

Where  highest  State  court  reverses  Judgment  authorizing  removal  of 
cause  and  remands  case  for  trial,  which  is  prosecuted  to  Judgment,  last 
Judgment  is  only  final  one  to  which  writ  of  error  lies  from  Federal  Supreme 
Court. 

Approved  in  Rio  Orande  etc.  Ry.  Co.  v.  Stringham,  239  U.  S.  47,  60 
L.  Ed.  138^  36  Sup.  Ct.  6,  where  judgment  on  first  appeal  in  suit  to 
establish  title  in  fee  to  railroad  right  of  way  under  act  of  1875  awards 
railroad  right  of  way,  and  second  appeal  asserting  title  in  fee  is  dis- 
missed, error  lies  to  first  judgment,  but  not  to  second. 

Federal  court  has  Jurisdictioii  to  determine  for  itself  removability  of 
cause,  and  upon  denial  of  removal  petition,  party  may  file  transcript  of 
record  in  Federal  court. 

Approved  in  McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  287,  57  L.  Ed. 
889,  33  Sup.  Ct.  465,  State  court,  denying  second  petition  for  removal 
in  compliance  with  decision  of  Federal  court,  does  not  deny  Federal 
right  within  meaning  of  Revised  Statutes,  §  709 ;  Illinois  Central  R.  R. 
Co.  V.  Sheegog,  215  U.  S.  316,  54  L.  Ed.  211,  30  Sup.  Ct.  101,  in  action 
for  damages  caused  by  defective  roadbed,  allegation  that  joinder  of 
resident  lessor  and  nonresident  lessee  was  fraudulent  for  purpose  of 
preventing  removal  is  insufficient;  Clark  v.  Chicago  etc.  Ry.  Co.,  194 
Fed.  509,  Federal  court  upon  proper  petition  for  removal  may  examine 
into  merits  sufficiently  to  determine  whether  joinder  of  party  defend- 
ant is  fraudulent  to  prevent  removal;  Stevenson  v.  Illinois  Cent.  R. 
Co.,  192  Fed.  958,  removal  is  complete  upon  filing  of  transcript  of 
record  in  Federal  court  after  denial  in  State  court  of  petition  to  remove 
on  ground  of  fraudulent  joinder  of  party  defendant  for  purpose  of 
preventing  removal;  Louisiana  Navigation  Co.  v.  Oyster  Commission, 
.  226  U.  S.  102,  67  L.  Ed.  140,  33  Sup.  Ct.  78,  dismissing  writ  of  error 
to  review  judgment  of  Louisiana  court  in  action  for  slander  of  title, 
where  judgment  in  form  is  not  final;  Hunter  v.  Illinois  Cent.  R.  Co., 
188  Fed.  648,  110  C.  C.  A.  459,  removal  petition  in  aetion  for  negli- 
gence charging  fraudulent  joinder  of  eodefendants  to  prevent  removal 
shows  right  of  removal  on  its  face  and  motion  to  remand  is  properly 
denied;  Harding  v.  Standard  Oil  Co.,  170  Fed.  656,  allowing  amend- 
ment of  removal  petition  to  show  that  plaintiff  is  citizen  and  resident 
XIX--93 
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of  district  of  suit,  where  it  appears  by  record  that  parties  are  inhabit 
tants  of  different  States;  Donovan  v.  Wells  Fargo  &  Co.,  169  Fed.  366, 
22  L.  R.  A.  (N.  S.)  1250,  04  C.  C.  A.  609,  where  removal  petition,  suffi- 
cient in  other  respects,  alleges  fraudulent  joinder  without  stating  in 
what  fraud  consists,  Federal  court  has  jurisdiction  to  determine  issue 
of  joinder;  State  v.  American  Surety  Co.,  26  Idaho,  668,  Aim.  Oas. 
1916E,  209,  146  Pac.  1101,  default  judgment  entered  pending  removal 
proceedings  was  not  premature;  Morbeck  v.  Bradford-Kennedy  Co.,  19 
Idaho,  94,  113  Pac.  92,  denying  motion  to  vacate  default  judgment  for 
failure  to  appear  and  answer  in  State  court  during  removal  proceeding; 
Lake  Erie  fete.  R.  Co.  v.  Huffman,  177  Ind.  144,  Aim.  Oaa.  19140,  1272, 
97  N.  E.  440,  where  State  court  after  refusing  to  remove  cause  to  Fed- 
eral court  enters  judgment  against  party  seeking  removal,  and  prior 
to  appeal  Federal  court  denies  right  of  removal,  question  of  such  right 
is  eliminated  from  appeal;  Goodwin  v.  Chesapeake  etc.  Ry.  Co.,  149  Ky. 
809,  149  S.  W.  1126,  where  defendant  removes  cause  to  Federal  court 
by  filing  transcript,  plaintiff  dismissing  without  prejudice,  cannot  con- 
tinue action  in  State  court;  dinger's  Admx.  v.  Chesapeake  etc.  Ry. 
Co.,  138  Ky.  618,  619,  620,  621,  622,  128  S.  W.  1066,  1067,  judgment  of 
Federal  court  determining  that  cause  is  removable  is  bar  to  further  pro- 
ceedings in  State  court;  Golden  v.  Northern  Pac.  Ry.  Co.,  39  Mont.  447, 
18  Ann.  Gas.  886,  34  L.  R.  A.  (N.  8.)  1154,  104  Pac.  663,  holding  State 
court  has  power  to  determine  its  own  jurisdiction  subject  to  review  of 
proper  court  having  jurisdiction,  and  defendant  in  action  for  injuries 
waived  right  of  removal  by  not  filing  petition  until  .second  day  of  trial ; 
Lloyd  V.  North  Carolina  R.  Co.,  162  N.  C.  494,  78  S.  E.  493,  denying 
petition  for  removal  of  cause  to  Federal  court  alleging  fraudulent 
joinder  of  foreign  railroad  and  resident  engineer,  where  it  appears  en- 
gineer had  been  operating  engine  whose  defects  caused  injury;  Rea  v. 
Standard  Mirror  Co.,  158  N.  C.  28,  73  S.  E.  118,  affirming  order  of  re- 
moval, where  verified  petition  states  fraudulent  joinder  to  prevent  re- 
moval and  facts  sufficient,  if  true,  to  show  such  fraudulent  joinder; 
Western  Coal  etc.  Co.  v.  Osborne,  30  Okl.  239,- 119  Pac.  975,  removal 
petition  ailing  fraudulent  joinder  to  prevent  removal  in  suit  against 
foreign  railroad  and  resident  employees  is  sufficient  to  give  Federal 
court  jurisdiction  to  determine  question  of  fraudulent  joinder;  Bolen- 
Darnell  Coal  Co.  v.  Kirk,  26  Okl.  276,  26  I*.  R.  A.  (N.  S.)  270,  106  Pac. 
814,  dismissing  appeal  in  suit  removed  to  Federal  court  by  filing  of 
transcript  after  denial  of  petition  to  remove  by  State  court,  where 
Federal  court  has  denied  motion  to  remand;  dissenting  opinion  in  Cox 
V.  Atlantic  etc.  R.  Co.,  166  N.  C.  659,  82  S.  E.  982,  majority  holding 
State  court  may  determine  right  of  removal  of  cause  to  Federal  court 
on  ground  of  diversity  of  citizenship,  where  citizenship  of  defendant 
corporation  depends  upon  construction  of  acts  of  incorporation. 

Distinguished  in  Iowa  Central  Ry.  Co.  v.  Bacon,  236  U.  S.  310,  b9i 
L.  Ed.  693,  594,  35  Sup.  Ct.  357,  State  court  is  not  bound  to  respect 
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orders  of  Federal  eourt,  where  orders  do  not  show  question  of  juris- 
diction of  Federal  court  was  decided  and  record  shows  upon  its  face 
that -no  case  for  removal  was  made;  Smith  v.  Harris  Granite  Quarries 
Co.,  164  N.  C.  363,  80  S.  E.  394,  denying  removal  for  fraudulent  joinder 
of  nonresident  defendant  and  employees  to  prevent  removal,  where 
petition  alleges  fraud  and  had  faith  in  general  terms  without  stating 
facts  showing  fraud. 

Upon  denial  of  remoyal  petition  transcript  may  be  filed  in  FederaJ 
court,  and  Federal  court  having  Jurisdiction  to  determine  removability 
may  enjoin  further  proceedings  in  State  court. 

Approved  in  Williston  v.  Raymond,  213  Fed.  528,  enjoining  proceed- 
ings in  State  court  after  removal  of  cause  to  Federal  court;  Ewert  v. 
Minneapolis  etc.  R.  Co.,  128  Minn.  80,  Ann,  Gas.  1916D,  1047,  150  N.  W. 
225,  dismissing  appeal  from  State  District  Court  transferring  cause  to 
Federal  court  upon  petition  and  bond  of  railroad  sued  for  wrongful 
death  of  employee;  Golden  v.  Northern  Pac.  Ry.  Co.,  39  Mont.  448,  18 
Ann.  Oba  886,  34  L.  R.  A.  (K.  S.)  1154,  104  Pac.  553,  where  it  appears 
removal  petition  was  properly  denied.  State  Supreme  Court  will  not 
refuse  to  act  on  appeal  made  before  Federal  court  assumed  jurisdiction, 
because  that  court  afterward  assumed  jurisdiction  and  denied  motion  to' 
remand;  Chesapeake  etc.  Ry.  Co.  v.  Cockrell,  232  U.  S.  155,  58  L.  Ed. 
548,  34  Sup.  Ct.  278,  arguendo. 

Explained  in  Chesapeake  etc.  Ry.  Co.  v.  McDonald,  214  U.  S.  195,  53 
L.  Ed,  966,  29  Sup.  Ct.  546,  Federal  court  has  no  jurisdiction  to  review 
judgment  of  highest  State  court  denying  appeal,  not  taken  within  statu- 
tory time,  from  judgment  of  lower  court  refusing  to  allow  removal  to 
Federal  court. 

Distinguished  in  Texas  etc.  Ry.  Co.  v.  Eastin,  214  U.  S.  159,  53  L.  Ed, 
950,  29  Sup.  Ct.  564,  where,  upon  denial  of  removal  petition  by  State 
court,  petitioner  not  only  defended  action,  but  set  up  independent  cause 
of  action  against  another  railroad,  it  submitted  to  jurisdiction  of  State 
court. 

Judgment  of  Federal  court  without  JnxlBdiction,  wbile  unreversed,  cam- 
not  be  treated  aa  nulUty,  but  la  binding  on  State  court. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  58  L.  Ed.  1218,  34  Sup.  Ct. 
722,  decision  of  Federal  court  that  case  removable  on  independent 
grounds  is  not  made  otherwise  by  section  6  of  Employers'  Liability 
Act  of  1908,  as  amended  in  1910,  is  not  subject  to  collateral  attack,  but, 
if  erroneous,  may  be  corrected  on  appeal;  Re  Metropolitan  Trust  Co., 
218  U.  S.  319,  54  L.  Ed.  1054,  31  Sup.  Ct.  18,  decree  of  Circuit  Court 
refusing  to  remand  case,  reversed  by  Circuit  Coiirt  of  Appeals,  cannot 
be  treated  as  nullity,  and  proceedings  as  to  parties  not  appealing  remain 
in  force;  Buxton  v.  Pennsylvania  Lumber  Co.,  221  Fed.  728,  holding  in* 
suit  to  quiet  title  to  tract  of  land,  that  judgment  of  Superior  Court 
of  California  rendered  after  removal  of  cause  to  Federal  court  is  void. 
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and  purchaser  at  sale  under  void  judgment  acquires  no  right;  Illinois 
Cent.  R.  Co.  v.  Sheegog,  177  Fed.  759,  judgment  of  Federal  Supreme 
Court  on  appeal  from  judgment  of  State  court  refusing  to  remove -case 
that  removal  petition  is  insufficient,  estops  Federal  court,  which  had 
allowed  removal  in  meantime,  from  enjoining  enforcement  of  judgment 
of  State  court;  Tyson's  Admz.  v.  Illinois  Cent.  R.  Co.,  151  Ey.  187, 188, 
151  S.  W.  405,  judgment  of  Federal  court  refusing  to  remand  cause  can- 
not he  collaterally  attacked  in  State  court  as  void  for  want  of  juris- 
diction and  must  he  given  force  when  pleaded  in  action  in  State  court. 
Distinguished  in  Bacon  v.  Iowa  Cent.  Ry.  Co.,  157  Iowa,  499, 137  N.  W. 
1013,  where  defendant  after  filing  removal  petition  and  hond  causes 
transcript  of  record  to  he  filed  in  Federal  court,  which,  without  ruling 
on  question  of  jurisdiction,  orders  continuance  and  finally  dismisses 
case,  dismissal  is  not  har  to  prosecution  of  another  action  in  State 
court. 

Miscellaneous.  Cited  in  McCabe  v.  Maysville  etc.  R.  R.  Co.,  226  U.  S. 
601,  57  L.  Ed.  376,  33  Sup.  Ct.  114,  and  Clinger  v.  Chesapeake  etc.  Ry. 
Co.,  226  U.  S.  602,  57  L.  Ed.  S76,  33  Sup.  Ct.  114,  both  dismissing  for 
want  of  jurisdiction;  McCabe's  Admx.  v.  Maysville  etc.  R.  Co.,  136  Ey* 
675,  124  S.  W.  892,  reciting  history  of  litigation. 

213  IT.  8.  223-246,  63  I..  Ed.  772,  29  Sup.  Ot.  436,  CODES  T.  ABT8. 

Creditor  claiming  priority  for  secured  daim  instltntes  pcoceading  In 
bankruptcy  as  distinguished  ftom  controversy  in  bankruptcy  proceedings^ 
■nd  tiippeaX  lies  to  Circuit  Court  of  Appeals  under  section  25b,  wbere  claim 
is  over  five  hundred  dollars  and  further  i^weal  to  Supreme  Court  whers 
^slm  is  over  two  thousand  dollars. 

Approved  in  Hurley  v.  Atchison  etc.  Ry.  Co.,  213  U.  S.  131,  53  h:  Ed. 
738,  29  Sup.  Ct.  466,  following  rule;  Olobe  Bank  etc.  Co.  v.  Martin, 
236  U.  S.  296,  59  L.  Ed.  587,  35  Sup.  Ct.  377,  controversy  over  distribu- 
tion of  fund  in  hands  of  trustee  in  bankruptcy,  arising  from  proceeds 
of  lien  preserved  for  estate  by  attachment  of  creditor  within  four 
months  of  bankruptcy,  is  proceeding  in  bankruptcy,  and  appealable; 
Lazarus  v.  Prentice,  234  U.  S.  268,  58  L.  Ed.  1308,  34  Sup.  Ct.  851, 
decision  of  bankruptcy  court  in  jurisdiction  of  seizure  pf  bankrupt's 
property  by  ancillary  receiver  that  intervener  must  assert  claims  in  court 
of  original  jurisdiction  is  administrative  order,  and  decision  of  Circuit 
Court  of  Appeals  affirming  order  is  not  appealable ;  Mitchell  Store  Bldg. 
Co.  V.  CarroU,  232  U.  S.  381,  58  L.  Ed.  651,  34  Sup.  Ct.  410,  dismissing 
appeal  from  judgment  of  Circuit  Court  of  Appeals  affirming  interloc- 
utory order  of  District  Court,  granting  temporary  injunction  against 
prosecuting  suit  in  State  court  by  lessor  against  bankrupt  lessee;  Hough- 
ton V.  Burden,  228  U.  S.  165,  57  L.  Ed.  782,  33  Sup.  Ct.  491,  intervention 
to  assert  claim  to  property  in  possession  of  bankrupt's  trustee  is  in 
equity  and,  upon  appeal  to  Circuit  Court  of  Appeals,  both  law  and  facts 
are  open  for  consideration,  and  from  its  decree  appeal  may  be  taken 
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under  Judicial  Code,  §  241 ;  James  ▼.  Stone  &  Co.,  227  U.  S.  411,  67 
L.  Ed.  574,  33  Sup.  Ct.  351,  order  of  District  Court  refusing  discharge 
of  bankrupt  affirmed  by  Circuit  Court  of  Appeals  is  mere  step  in  pro- 
ceeding and  no  appeal  lies  to  Supreme  Court ;  Loveil  v.  Isadore  Newman 
&  Son,  227  U.  S.  414,  57  L.  Ed.  578,  33  Sup.  Ct.  375,  where  suit  by  trus- 
tee on  bond  representing  value  of  goods  is  not  one  arising  under  Federal 
law  and  jurisdiction  of  Federal  court  depends  upon  diversity  of  citizen- 
ship, judgment  of  Circuit  Court  of  Appeals  is  final;  Matter  of  Loving, 
224  U.  S.  186, 187, 188,  56  L.  Ed.  726,  727,  32  Sup.  Ct.  446,  claim  against 
bankrupt's  estate  for  certain  amount  and  for  lien  on  assets  is  proceeding 
in  bankruptcy,  and  not  controversy  arising  in  bankruptcy  proceeding, 
and  appeal  by  trustee  from  order  allowing  claim  and  lien  is  under  sec- 
tion •25a,  to  Circuit  Court  of  Appeals,  and  not  under  section  24b ;  Tefft, 
Weller  A  Co.  v.  Munsuri,  222  U.  S.  118, 119, 120,  66  L.  Ed.  120,  32  Sup, 
Ct.  67,  dismissing  appeal  from  order  of  District  Court  sitting  as  bank- 
ruptcy court  in  Porto  Rico  disallowing  claim  as  such  order  is  step  in 
proceeding  and  not  proceeding  in  bankruptcy  within  meaning  of  sec- 
tion 24a  of  Bankruptcy  Act;  Knapp  v.  Milwaukee  Trust  Co.,  216  U.  S. 
553,  54  L.  Ed.  618,  30  Sup.  Ct.  412,  intervention  by  mortgagee  to  estab- 
lish lien  in  proceeding  by  trustee  to  sell  bankrupt's  property  is  con- 
troversy arising  in  bankruptcy  proceeding  within  meaning  of  section 
24a  of  Bankruptcy  Act,  and  appealable;  Barton  Lumber  etc.  Co.  v. 
Prewitt,  231  Fed.  921,  146  C.  C.  A.  116,  dismissing  appeal  from  order 
rejecting  claim  as  made  by^intervening  petition  for  sum  less  than  five 
hundred  dollars,  where  appeal  was  not  taken  within  ten  days  as  required 
by  secticm  25a;  Howard  D.  Thomas  Co.  v.  Beharrell,  229  Fed.  694,  144 
C.  C.  A.  101,  claim  for  recovery  of  goods  sold  to  bankrupt  on  credit  or 
their  value  is  controversy  arising  in  bankruptcy  proceeding  appealable 
under  section  25a  and  not  reviewable  by  petition  to  revise  under  section 
24b ;  In  re  John  W.  Farley  &  Co.,  227  Fed.  380, 142  C.  C.  A.  74,  holding 
orders  of  District  Court  were  proceedings  in  bankruptcy,  and  reviewable 
by  original  petition  to  revise,  not  appeal ;  Home  Bank  for  Savings  v. 
Lohm,  223  Fed.  634,  635,  139  C.  C.  A.  179,  decree  denying  claim  of 
preference  for  more  than  five  hundred  dollars  based  upon  attachment 
levy  within  four  months  of  bankruptcy  is  reviewable  by  appeal  under 
section  25a,  not  by  petition  to  revise  under  section  24b ;  United  States  v. 
Rnggles,  221  Fed.  257,  137  C.  C.  A.  109,  dismissing  petition  to  revise, 
under  section  24b,  plenary  action  on  bond  of  trustee  in  bankruptcy; 
Bothwell  V.  Fits^erald,  219  Fed.  413,  135  C.  C.  A.  212,  order  dissolving 
temporary  injunction  against  proceedings  in  State  court  for  appointment 
of  receiver  to  reconstruct  bankrupt's  irrigation  system  is  reviewable  by 
appeal  under  section  24a,  and  not  by  petition  to  revise  under  section 
24b;  In  re  Lane  Lumber  Co.,  217  Fed.  648,  549,  133  C.  C.  A.  398,  dis- 
missing petition  to  revise  judgment  denying  right  to  make  substituted 
proof  of  debt  secured  by  vendor's  lien  after  allowance  of  claim  exceed- 
ing five  hundred  dollars  as  unsecured  debt,  as  such  order  is  reviewable 
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only  by  appeal  under  section  25a;  In  re  Breyer  Printing  Co.,  216  Fed. 
881,  133  C.  C.  A.  82,  where  landlord  in  possession  of  chattels  turns 
them  over  to  trustee  in  bankruptcy  subject  to  his  lien  and  referee's 
finding  in  favor  of  trustee  is  affirmed  by  District  Court,  decision  is  ap- 
pealable under  section  24a  and  not  determinable  by  petition  to  revise 
under  section  24b;  New  Hampshire  Sav.  Bank  v.  Varner,  216  Fed.  722, 
723,  132  C.  C.  A.  631,  order  of  bankruptcy  court  denying  priority  to 
mortgages  over  mechanics'  liens,  against  real  estate  of  bankrupt  is  re- 
viewable by  appeal  under  section  25a,  where  amount  of  debt  secured  is 
more  than  five  hundi*ed  dollars;  Davis  v.  Hanover  Sav.  Fund  Society, 
210  Fed.  769,  127  C.  C.  A.  318,  order  allowing  claims  of  bondholders 
against  proceeds  of  mortgaged  property  of  bankrupt  is  appealable,  under 
section  25b;  Bernard  v.  Lea,  210  Fed.  588,  127  C.  C.  A.  219,  order  of 
bankruptcy  court  allowing  claim  and  establishing  lien  on  property  of 
bankrupt  is  reviewable  by  2ppeal  under  section  25a;  In  re  Hartzell,  209 
Fed.  776,  777,  778,  779,  126  C.  C.  A.  499,  proceeding  for  sale  of  bank- 
rupt's mortgaged  property  and  to  determine  priority  of  respective  liens 
is  controversy  arising  in  bankruptcy  appealable  under  section  24a;  In  re 
Streator  Metal  Stamping  Co.,  205  Fed.  282,  123  C.  C.  A.  444,  elaim  for 
mechanic's  lien  is  bankruptoy  proceeding  reviewable  by  appeal  under 
section  25a,  and  not  by  petition  to  revise  under  section  24b;  Snow  v. 
Dalton,  203  Fed  844,  122  C.  C.  A.  161,  order  determining  right  to  par- 
ticipate in  proceeds  of  certain  security  is  part  of  bankruptcy  proceeding 
reviewable  by  petition  to  revise  under  section  24b;  In  re  Charles  Elnosher 
&  Co.,  197  Fed.  140, 116  C.  C.  A.  560,  where  order  is  one  of  regular  steps 
in  bankruptcy  proceeding  and  facts  are  not  in  controversy,  order  is 
reviewable  on  petition  to  revise  under  section  24b;  In  re  Flatland,  196 
Fed.  311, 116  C.  C.  A.  130,  order  sustaining  validity  of  chattel  mortgage 
executed  by  bankrupt,  involving  question  of  law  only,  is  reviewable  by 
petition  to  revise  under  section  24b;  Rode  v.  Phipps,  195  Fed.  418,  115 
C.  C.  A.  316,  final  order  of  bankruptcy  court  on  intervening  petition  of 
adverse  claimant  is  reviewable  by  appeal  under  section  24a;  In  re  Alex- 
ander, 193  Fed.  753,  where  attorney  for  bankrupt  sells  certain  assets  to 
purchaser  voluntarily  appearing  in  suit  to  set  aside  sale,  neither  attorney 
nor  purchaser  can  object  thereafter  to  jurisdiction  of  court  to  set  aside 
sale  by  summary  proceeding;  Barnes  v.  Pampel,  192  Fed.  527,  113 
C.  C.  A.  81,  proceeding  by  trustee  in  bankruptcy  to  set  aside  fraudulent 
conveyance  to  creditor  and  to  vacate  lien  of  mortgagee,  not  creditor, 
but  asserting  rights  paramount  to  those  of  estate  is  not  proceeding  in 
bankruptcy,  as  to  lien,  but  controversy  arising  in  bankruptcy  reviewable 
only  as  provided  under  section  24a;  Hobbs  v.  Head  &  Dowst  Co.,  191 
Fed.  812,  112  C.  C.  A.  325,  jurisdiction  of  Circuit  Court  of  Appeals  over 
District  Court  by  formal  appeal  exists  where  controversy  might  arise  in- 
dependently of  bankruptcy  proceeding,  and  appeal  lies  to  Supreme  Court 
under  section  6  of  Act  of  1891 ;  In  re  Jungmann,  186  Fed-  305, 108  C.  C.  A. 
380,  dispute  between  receiver  and  outside  person  as  to  whether  contract 
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of  purchase  was  made  in  controversy  arising  in  bankruptcy  proceeding 
and  decision  of  bankruptcy  court  is  reviewable  by  appeal ;  In  re  Schmidt, 
177  Fed.  1005,  100  C.  C.  A.  668,  holding  proper  method  of  review  is  by 
appeal  and  denying  motion  to  dismiss  appeal;  In  re  Farrell,  176  Fed. 
509,  100  C.  C.  A.  63,  decision  denying  summary  order  to  compel  assignee 
for  benefit  of  creditors  to  turn  over  assets  of  bankrupt  to  trustee  in 
bankruptcy  is  reviewable  by  petition  to  revise  under  section  24b; 
Thompson  v.  Dunnington,  176  Fed.  1023,  100  C.  C.  A.  669,  dismissing 
petition  to  revise  errors  presenting  not  only  questions  of  law,  but  of 
fact ;  In  re  MacDougall,  175  Fed.  403,  406,  where  adverse  claimant  comes 
into  court  voluntarily  and  asserts  lien  on  property  in  possession  of  trus- 
tee, proceeding  is  one  in  bankruptcy  within  jurisdiction  of  bankruptcy 
court  under  Act  1898,  c.  541,  §  2 ;  In  re  Harper,  175  Fed.  426,  allowing 
trustee  in  bankruptcy  to  set  up  counterclaim  for  damages  for  fraudulent 
representations  of  creditor  selling  goods  to  bankrupt,  against  such  cred- 
itor's claim;  Thomas  v.  Woods,  173  Fed.  587,  589, 19  Aim.  Oas.  1080,  26 
L.  R.  A.  (N.  S.)  1180,  97  C.  C.  A.  535,  petition  of  trustee  in  bank- 
ruptcy to  have  adverse  claims  and  liens  on  property  of  bankrupt's  estate 
declared  void  is  reviewable  by  appeal  under  Bankruptcy  Act,  §  24a ; 
McMahon  v.  Pithan,  166  Iowa,  505,  147  N.  W.  922,  where  chattel  mort- 
gagee is  allowed  by  bankruptcy  court  to  proceed  against  mortgaged  prop- 
erty after  contest  as  to  amount  of  claim,  but  without  objection  to  its 
validity,  other  creditors  cannot  reopen  matter  after  estate  is  closed  and 
trustee  discharged  and  sue  to  recover  property  on  ground  of  fraud. 

Distinguished  in  Oibbons  v.  Goldsmith,  222  Fed.  828, 138  C.  C.  A.  252, 
holding  question  of  law  whether  District  Court  erroneously  exercised 
jurisdiction  to  determine  merits  of  adverse  claim  to  property  of  bank- 
rupt, is  bankruptcy  proceeding  reviewable  by  petition  to  revise  under 
section  24b;  Huttig  Sash  etc.  Co.  v.  Stitt,  218  Fed.  3,  133  C.  C.  A.  641, 
issue  of  subcontractor's  right  to  lien  for  materials  furnished  to  bankrupt 
is  controversy  arising  in  bankruptcy  and  is  reviewable  by  petition  to 
revise  under  section  24b,  not  appealable  under  section  25a;  In  re  Martin, 
201  Fed.  37, 119  C.  C.  A.  363,  order  of  bankruptcy  court  for  distribution 
of  proceeds  of  lands  fraudulently  conveyed  by  bankrupt  and  recovered 
by  creditors  in  attachment  suit  in  State  court  within  four  months  of 
bankruptcy,  is  appealable  under  section  24a. 

General  Order  No.  36  of  Supreme  Court,  requiring  appeals  under  Bank- 
ruptcy Act  to  be  taken  within  thirty  days,  is  complied  witb  by  Circuit 
Court  of  Appeals  making  findings  within  thirty  days  and  directing  them 
to  be  filed  nunc  pro  tunc  as  of  day  of  entry  of  judgment. 

Distinguished  in  Hobbs  v.  Head  ft  Dowst  Co.,  191  Fed.  813,  112 
C.  C.  A.  325,  allowing  appeal  to  Supreme  Court  from  decision  of  Circuit 
Court  of  Appeals  disallowing  claim  of  mechanic's  lien  against  bank- 
rupt's estate,  although  appeal  is  not  taken  within  thirty  days,  as  statute 
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only  by  appeal  under  section  25a;  In  re  Breyer  Printing  Co.,  216  Fed. 
SSI,  133  C.  C.  A.  82;  where  landlord  in  possession  of  chattels  turns 
them  over  to  trustee  in  bankruptcy  subject  to  his  lien  and  referee's 
finding  in  favor  of  trustee  is  affirmed  by  District  Court,  decision  is  ap- 
pealable under  section  24a  and  not  determinable  by  petition  to  revise 
under  section  24b;  New  Hampshire  Sav.  Bank  v.  Varner,  216  Fed.  722, 
723,  132  C.  C.  A.  631,  order  of  bankruptcy  court  denying  priority  to 
mortgages  over  mechanics'  liens,  against  real  estate  of  bankrupt  is  re- 
viewable by  appeal  under  section  25a,  where  amount  of  debt  secured  is 
more  than  five  hundred  dollars;  Davis  v.  Hanover  Sav.  Fund  Society, 
210  Fed.  769,  127  C.  C.  A.  318,  order  allowing  claims  of  bondholders 
against  proceeds  of  mortgaged  property  of  bankrupt  is  appealable,  under 
section  26b;  Bernard  v.  Lea,  210  Fed.  588,  127  C.  C.  A.  219,  order  of 
bankruptcy  court  allowing  claim  and  establishing  lien  on  property  of 
bankrupt  is  reviewable  by  Appeal  under  section  25a;  In  re  Hartzell,  209 
Fed.  776,  777,  778,  779,  126  C.  C.  A.  499,  proceeding  for  sale  of  bank- 
rupt's mortgaged  property  and  to  determine  priority  of  respective  liens 
is  controversy  arising  in  bankruptcy  appealable  under  section  24a;  In  re 
Streator  Metal  Stamping  Co.,  205  Fed.  282,  123  C.  C.  A.  444,  claim  for 
mechanic's  lien  is  bankruptoy  proceeding  reviewable  by  appeal  under 
section  25a,  and  not  by  petition  to  revise  under  section  24b;  Snow  v. 
Dalton,  203  Fed  844,  122  C.  C.  A.  161,  order  determining  right  to  par- 
ticipate in  proceeds  of  certain  security  is  part  of  bankruptcy  proceeding 
reviewable  by  petition  to  revise  under  section  24b ;  In  re  Charles  Knosher 
&  Co.,  197  Fed.  140, 116  C.  C.  A.  560,  where  order  is  one  of  regular  steps 
in  bankruptcy  proceeding  and  facts  are  not  in  controversy,  order  is 
reviewable  on  petition  to  revise  under  section  24b;  In  re  Flatland,  196 
Fed.  311,  116  C.  C.  A.  130,  order  sustaining  validity  of  chattel  mortgage 
executed  by  bankrupt,  involving  question  of  law  only,  is  reviewable  by 
petition  to  revise  under  section  24b;  Rode  v.  Phipps,  195  Fed.  418,  115 
C.  C.  A.  316,  final  order  of  bankruptcy  court  on  intervening  petition  of 
adverse  claimant  is  reviewable  by  appeal  under  section  24a;  In  re  Alex- 
ander, 193  Fed.  753,  where  attorney  for  bankrupt  sells  certain  assets  to 
purchaser  voluntarily  appearing  in  suit  to  set  aside  sale,  neither  attorney 
nor  purchaser  can  object  thereafter  to  jurisdiction  of  court  to  set  aside 
sale  by  summary  proceeding;  Barnes  v.  Pampel,  192  Fed.  527,  113 
C.  C.  A.  81,  proceeding  by  trustee  in  bankruptcy  to  set  aside  fraudulent 
conveyance  to  creditor  and  to  vacate  lien  of  mortgagee,  not  creditor, 
but  asserting  rights  paramount  to  those  of  estate  is  not  proceeding  in 
bankruptcy,  as  to  lien,  but  controversy  arising  in  bankruptcy  reviewable 
only  as  provided  under  section  24a;  Hobbs  v.  Head  &  Dowst  Co.,  191 
Fed.  812,  112  C.  C.  A.  325,  jurisdiction  of  Circuit  Court  of  Appeals  over 
District  Court  by  formal  appeal  exists  where  controversy  might  arise  in- 
dependently of  bankruptcy  proceeding,  and  appeal  lies  to  Supreme  Court 
under  section  6  of  Act  of  1891 ;  In  re  Jnngmann,  186  Fed.  305, 108  C.  C.  A. 
380,  dispute  between  receiver  and  outside  person  aa  to  whether  contract 
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of  purchase  was  made  in  controversy  arising  in  bankruptcy  proceeding 
and  decision  of  bankruptcy  court  is  reviewable  by  appeal ;  In  re  Schmidt, 
177  Fed.  1005,  100  C.  C.  A.  668,  holding  proper  method  of  review  is  by 
appeal  and  denying  motion  to  dismiss  appeal;  In  re  Farrell,  176  Fed. 
509, 100  C.  C.  A.  63,  decision  denying  summary  order  to  compel  assignee 
for  benefit  of  creditors  to  turn  over  assets  of  bankrupt  to  trustee  in 
bankruptcy  is  reviewable  by  petition  to  revise  under  section  24b; 
Thompson  v.  Dunnington,  176  Fed.  1023,  100  C.  C.  A.  669,  dismissing 
petition  to  revise  errors  presenting  not  only  questions  of  law,  but  of 
fact ;  In  re  MacDougall,  175  Fed.  403,  406,  where  adverse  claimant  comes 
into  court  voluntarily  and  asserts  lien  on  property  in  possession  of  trus- 
tee, proceeding  is  one  in  bankruptcy  within  jurisdiction  of  bankruptcy 
court  under  Act  1898,  c.  541,  §  2;  In  re  Harper,  175  Fed.  426,  allowing 
trustee  in  bankruptcy  to  set  up  counterclaim  for  damages  for  fraudulent 
representations  of  creditor  selling  goods  to  bankrupt,  against  such  cred- 
itor's claim;  Thomas  v.  Woods,  173  Fed.  587,  589, 19  Ann.  OaB.  1080,  26 
L.  R.  A.  (N.  S.)  1180,  97  C.  G.  A.  535,  petition  of  trustee  in  bank- 
ruptcy to  have  adverse  claims  and  liens  on  property  of  bankrupt's  estate 
declared  void  is  reviewable  by  appeal  under  Bankruptcy  Act,  §  24a; 
McMahon  v.  Pithan,  166  Iowa,  505,  147  N.  W.  922,  where  chattel  mort- 
gagee is  allowed  by  bankruptcy  court  to  proceed  against  mortgaged  prop- 
erty after  contest  as  to  amount  of  claim,  but  without  objection  to  its 
validity,  other  creditors  cannot  reopen  matter  after  estate  is  closed  and 
trustee  discharged  and  sue  to  recover  property  on  ground  of  fraud. 

Distinguished  in  Gibbons  v.  Goldsmith,  222  Fed.  828, 138  C.  C.  A.  252, 
holding  question  of  law  whether  District  Court  erroneously  exercised 
jurisdiction  to  determine  merits  of  adverse  claim  to  property  of  bank- 
rupt, is  bankruptcy  proceeding  reviewable  by  petition  to  revise  under 
section  24b;  Huttig  Sash  etc.  Co.  v.  Stitt,  218  Fed.  3,  133  C.  C.  A,  641, 
issue  of  subcontractor's  right  to  lien  for  materials  furnished  to  bankrupt 
is  controversy  arising  in  bankruptcy  and  is  reviewable  by  petition  to 
revise  under  section  24b,  not  appealable  under  section  25a;  In  re  Martin, 
201  Fed.  37, 119  C.  C.  A.  363,  order  of  bankruptcy  court  for  distribution 
of  proceeds  of  lands  fraudulently  conveyed  by  bankrupt  and  recovered 
by  creditors  in  attachment  suit  in  State  court  within  four  months  of 
bankruptcy,  is  appealable  under  section  24a. 

General  Order  Ko.  36  of  Supreme  Court,  requiring  appeals  under  Bank- 
ruptcy Act  to  be  taken  within  thirty  days,  is  complied  with  liy  Oircnit 
Court  of  Appeals  making  findings  within  thirty  days  and  directing  them 
to  be  filed  nunc  pro  tone  as  of  day  of  entry  of  judgment. 

Distinguished  in  Hobbs  v.  Head  A  Dowst  Co.,  191  Fed.  813,  112 
C.  C.  A.  325,  allowing  appeal  to  Supreme  Court  from  decision  of  Circuit 
Court  of  Appeals  disallowing  claim  of  mechanic's  lien  against  bank- 
rupt's estate,  although  appeal  is  not  taken  within  thirty  days^  as  statute 
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limiting  appeals  to  thirty  days  relates  to  appeals  taken  expressly  under 
bankruptcy  statute. 

• 

On  appeal  f^om  Olrcait  Court  of  Appeals,  Supreme  Oovrt  can  only  look 
at  facts  found  by  Circuit  Court  of  Appeals. 

Approved  in  Stuart  v.  Reynolds,  204  Fed.  712,  123  C.  0.  A.  13,  on 
petition  to  revise  proceedings  in  bankruptcy  court  under  section  24b, 
court  cannot  review  findings  of  fact,  but  may  only  revise  action  in  mat- 
ter of  law;  Boswell  Nat.  Bank  v.  Simmons,  190  Fed.  736,  111  C.  C.  A. 
463,  in  suit  by  trustee  in  bankruptcy  to  recover  preference  findings  of 
trial  court  are  presumptively  correct  and  presumption  is  strengthened 
by  master's  prior  findings  to  same  effect. 

Attempt  to  prefer  is  not  attempt  to  defraud,  and  conveyance  is  not 
voidable  under  section  67e  of  Bankruptcy  Act  of  1896,  unless  actual  fraud 
is  proveiL 

Approved  in  Pyle  v.  Texas  Transport  etc.  Co.,  238  U.  S.  98,  59  L.  Ed. 
1220,  35  Sup.  Ct.  667,  in  action  to  recover  property  of  bankrupt  as 
preference,  burden  of  proving  person  receiving  property  had  reasonable 
cause  to  believe  preference  was  intended,  is  upon  trustee;  Van  Iderstine 
V.  National  Discount  Co.,  227  U.  S.  583,  57  L.  Ed.  655,  33  Sup.  Ct.  343, 
transfer  of  securities  to  secure  loan  to  person  inmiediately  becoming 
bankrupt  is  not  illegal  preference,  where  lender  knowing  borrower  in- 
tended to  pay  debts,  had  no  knowledge  of  intent  to  defraud  other  cred- 
itbrs ;  Simpson  v.  Western  Hardware  etc.  Co.,  227  Fed.  313,  suit  by  trus- 
tee to  recover  voidable  preference  under  section  60b,  Bankruptcy  Act,  as 
amended,  1910,  is  not  cognizable  in  equity,  but  suit  under  section  67e  to 
recover  property  fraudulently  transferred  involves  fraud  and  is  within 
equity  jurisdiction;  Fifth  Third  Nat.  Bank  v.  Johnson,  219  Fed.  91, 
92,  134  C.  C.  A.  529,  holding  conveyance  may  not  be  set  aside  as  prefer- 
ence upon  issue  whether  it  is  fraudulent;  In  re  Rivkin,  216  Fed.  223, 
preferential  payments  by  bankrupt  are  not  sufficient  ground  for  rejec- 
tion of  bankrupt's  offer  of  composition;  In  re  Baar,  213  Fed.  630,  130 
C.  C.  A.  292,  chattel  mortgage,  valid  under  State  law,  given  by  bankrupt 
for  present  consideration,  is  not  invalidated  by  stipulation  that  part 
of  loan  should  be  used  to  relieve  corporation  of  which  lender  is  president, 
and  his  nephew,  of  liability  on  accommodation  notes  of  bankrupt;  In  re 
Chicago  Car  Equipment  Co.,  211  Fed.  641,  642, 128  C.  C.  A.  142,  reversing 
order  of  referee  disallowing  claim  to  proceeds  of  mortgaged  property, 
where  evidence  of  insolvency  is  insufficient  and  finding  of  reasonable 
cause  to  believe  mortgage  would  effect  preference  is  unsupported  by  evi- 
dence; In  re  Soforenko,  210  Fed.  563,  564,  recommitting  case  to  referee 
for  further  findings  of  fact  as  to  whether  mortgagee,  asserting  priority 
of  claim  in  bankruptcy  proceeding,  acted  in  good  faith,  and  without 
knowledge  of  intended  bankruptcy  of  mortgagor,  in  making  loan  to 
bankrupt;  In  re  Cotton  Manufacturers'  Sales  Co.,  209  Fed.  657,  658, 
in  absence  of  evidence  of  actual  intent  to  defraud,  assignments  of  ao- 
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• 

counts  of  mercantile  company  to  bank  to  obtain  advances  to  continue 
business  are  not  voidable  under  Act  1898,  §  67e;  Walters  v.  Zimmerman, 
208  Fed.  66,  president  of  bank  lending  money  to  bankrupt  partnership  on 
real  estate  security  to  pay  debt  of  partnership  to  bank  is  chargeable 
with  knowledge  that  preference  was  intended  and  is  not  entitl^  to 
prove  claim  as  secured  claim  in  bankruptcy  proceeding;  In  re  Thomas, 
199  Fed.  234,  mortgage  given  by  bankrupt  within  four  months  of  bank- 
ruptcy with  knowledge  of  insolvency  and  with  intent  to  abscond  without 
paying  debts,  to  secure  previous  debt  to  bank,  is  void  under  section  67e; 
Meservey  v.  Roby,  198  Fed.  848, 117  C.  C.  A.  486,  proof  of  actual  fraud 
is  necessary  to  avoid  transfer  of  property  of  bankrupt  under  section  67e 
of  Bankruptcy  Act;  Johnson  v.  Hanley,  Hoye  Co.,  188  Fed.  763,  over- 
ruling demurrer  to  bill  by  trustee  in  bankruptcy  to  set  aside  preferential 
payment  to  creditor,  reserving  right  to  determine  question  of  jurisdic- 
tion; McAtee  v.  Shade,  185  Fed.  451, 107  C.  C.  A.  512,  holding  mortgage 
given  to  bank's  cashier  by  insolvent  corporation  and  not  recorded  until 
suits  against  corporation  were  threatened  void  as  fraud  under  section 
67e  of  Bankruptcy  Act  and  also  as  preference  under  section  60b; 
In  re  C.  J.  McDonald  &  Sons,  178  Fed.  494,  holding  bankrupt's  mort- 
gage to  bank  invalid  as  preference;  Van  Iderstine  v.  National  Discount 
Co.,  174  Fed.  521,  522,  98  C.  C.  A.  300,  assignment  by  bankrupt  with 
knowledge  of  insolvency  of  certain  accounts  to  secure  advances  obtained 
to  pay  favored  creditors  is  preference,  but  is  not  fraudulent  within 
meaning  of  section  67e  of  Bankruptcy  Act  of  1898;  In  re  Hcrsey,  171 
Fed.  1006,  1007,  holding  mortgage  given  for  present  consideration  was 
valid  lien  under  Bankruptcy  Act,  §  67d;  Rubenstein  v.  Lottow,  220 
Mass.  168, 107  N.  E.  723,  advances  made  to  enable  bankrupt  to  continue 
in  business  more  than  four  months  after  transfers  to  person  making 
advances  in  order  to  prevent  avoidance  of  transfers  of  accounts  receiv- 
able as  preference  are  fraud  and  transfers  may  be  avoided  by  trustee  in 
bankruptcy. 

Explained  in  In  re  Condon,  198  Fed.  950,  person  knowing  of  his  in- 
solveney  furnishing  his  family  with  sixteen  hundred  dollars  for  month's 
use  commits  act  of  bankruptcy  by  transfer  to  hinder  and  delay  creditors 
within  meaning  of  Bankruptcy  Act,  c.  541,  §  3a. 

Distinguished  in  Dean  v.  Davis,  212  Fed.  92, 128  C.  G.  A.  658,  holding 
deed  of  trust  to  brother-in-law  of  bankrupt  advancing  funds  to  take  up 
bankrupt's  notes  is  constructively  fraudulent  as  to  other  creditors  and 
unenforceable  under  section  67e;  Lumpkin  v.  Foley,  204  Fed.  379,  380, 
122  C.  C.  A.  542,  claimant  making  loan  to  insolvent  corporation,  secured 
by  all  its  assets,  was  not  bona  fide  purchaser  and  mortgage  is  void, 
although  given  for  present  consideration,  where  claimant  by  investiga- 
tion could  have  learned  of  insolvency. 

Construction  of  clause  in  Bankruptcy  Act  avoiding  preference  where 
creditor  had  ''reasonable  cause  to  believe"  preference  was  in- 
tended.   Note^  16  Ann.  Oas.  831. 
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Mortgage  given  witbiii  four  montiui  of  bankraptcj  to  secure  advanoeo 
at  time  when  mortgagor  knew  of  ineolYonej  bnt  mortgagee  did  not,  and 
not  made  with  intent  to  hinder,  delay  or  defraod  creditors,  is  entitled  to 
priority  with  interest. 

A]4>roved  in  Greey  v.  Dockendorff,  231  U.  8.  516,  58  L.  Ed.  348,  34 
Sup.  Ct.  166,  allowing  lien  on  goods  for  advances  by  which  bankrupt 
secured  goods  before  knowledge  of  insolvency  and  before  attachment, 
as  against  claims  of  general  creditors;  In  re  Mosher,  224  Fed.  748, 
mortgage  given  by  person  subsequently  bankrupt,  to  secure  loan,  and 
not  recorded  until  within  four  months  of  bankruptcy,  is  not  voidable 
preference  under  section  60b;  In  re  Herman,  207  Fed.  598,  mortgage 
given  by  bankrupt  on  stock  of  goods  to  secure  previous  loan  and  further 
loan  made  in  reliance  upon  promise  to  give  mortgage,  is  void,  where 
mortgage  was  intended  as  preference  and  mortgagee  had  reasonable 
cause  to  believe  mortgagor  was  insolvent ;  In  re  Fabacher,  193  Fed.  557, 
holding  mortgagee  is  entitled  to  interest  from  date  of  adjudication  in 
bankruptcy  to  date  of  sale  of  lands,  where  amount  of  sale  exceeds  debt ; 
Sparks  v.  Marsh,  177  Fed.  742,  dismissing  bill  to  recover  preference, 
where  evidence  is  sufficient  to  show  bankrupt  intended  to  give  prefer^ 
ence,  but  insufficient  to  show  creditor  had  reasonable  cause  to  believe 
preference  was  intended ;  Walter  v.  Peninsula  Cut  Stone  Co.,  9  Del.  Ch. 
377,  82  Atl.  962,  holders  of  mortgages  are  entitled  to  interest  on  mort- 
gages until  receiver  is  ordered  to  make  payment,  as  against  other  cred- 
itors. 

Distinguished  in  In  re  Walden  Bros.  Clothing  Co.,  199  Fed.  318,  where 
mortgage  by  bankrupt  of  entire  stock  of  goods  to  obtain  money  to  pay 
three  creditors,  leaving  others  unprotected,  is^  made  with  knowledge  of 
insolvency  and  lender  has  reasonable  eanae  to  believe  conveyance  is  made 
to  delay  creditors,  mortgage  is  void. 

Effect  of  bankruptcy  proceedings  under  Federal  act  on  lien  of  real 
property  mortgage.    Note,  Ajul  Gas.  1913£^  851,  853. 

Question  of  tnxsd  depends  npon  motive,  and  mere  fact  that  one  cred- 
itor is  preferred  is  mot  snllLcient  to  avoid  conveyance. 

Approved  in  Fall  v.  United  States,  209  Fed.  662, 126  C.  C.  A.  369,  re- 
versing conviction  for  using  mails  to  carry  out  conspiracy  to  defraud 
State  of  North  Dakota  by  fraudulent  claims  for  wild  animal  bounties, 
where  evidence  negatives  fraudulent  intent;  Schmidt  v.  Bank  of  Com- 
merce, 15  N.  M.  477,  33  L.  R.  A.  (N.  S.)  558,  110  Pac.  616,  in  ai'tion  by 
trustee  in  bankruptcy  to  recover  voidable  preference,  intent  of  bankrupt 
in  making  preference  is  immaterial. 

Miscellaneous.  Cited  in  S3mnott  v.  Tombstone  Consol.  Mines  Co.,  234 
U.  S.  749,  58  L.  Ed.  1575,  34  Sup.  Ct.  674,  and  Hotchkiss  v.  Ernst,  235 
U.  S.  684,  59  L.  Ed.  423,  36  Sup.  Ct.  201,  both  dismissing  for  want  of 
jurisdiction;  Sexton  v.  Dreyfus^  219  U.  S.  346,  55  L.  Ed.  246,  31  Sup. 
Ct.  256,  generally. 
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218  IT.  a  245-267,  68   K    Ed.    782,  29  Sop.  Ot  446,  OOMSKEiBCIAX.  MU- 
TUAL AOOIDENT  00.  ▼.  DAVIS. 

Under  section  5  of  Act  of  1891,  Supreme  Court  has  jurisdiction  tc 
review  cases  involving  question  of  Jurisdiction  alone  certified  to  it  for 
decision,  and  decision  if  clearly  wrong,  even  upon  auestlon  of  fact,  may  lie 
set  aside. 

Approved  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  26,  60  L.  Ed. 
871,  36  Sup.  Ct.  477,  under  Judicial  Code,  §  238,  question  whether  Dis- 
trict Court  acquired  jurisdiction  over  person  may  be  reviewed  on  direct 
appeal  to  Supreme  Court;  Hemdon-Carter  Co.  v.  James  N.  Norris,  Son 
&  Co.,  224  U.  S.  498,  66  L.  Ed.  868,  32  Sup.  Ct.  650,  where  jurisdiction 
of  Federal  Circuit  Court  involves  issues  of  fact  as  to  whether  foreign 
corporation  is  transacting  business  in  State  and  whether  person  served 
with  prpcess  was  its  agent,  such  questions  may  be  brought  to  Supreme 
Court  by  direct  appeal  under  Circuit  Court  of  Appeals  Act  of  1891. 

In  order  to  olytain  jurisdiction  <Fver  foreign  corporation  having  neither 
property  nor  agent  within  State  it  is  essential  that  it  should  be  doing 
business  in  State. 

Approved  in  Bankers'  Surety  Co.  v.  Holly,  219  Fed.  102, 134  C.  C.  A. 
536,  execution  and  delivery  of  contractor's  bond  in  Colorado  for  faith- 
ful performance  of  contract  to  be  performed  in  Colorado,  was  transac- 
tion of  business  in  Colorado,  and  authorized  service  of  process  upon 
commissioner  of  insurance  in  action  against  foreign  surety  company; 
Noel  Const.  Co.  v.  George  W.  Smith  &  Co.,  193  Fed.  494,  496,  Pennsyl- 
vania corporation  entering  into  contract  in  Maryland  with  Maryland 
corporation  to  do  portion  of  work  of  constructing  building  in  Illinois 
is  not  transacting  business  in  Maryland,  and  service  upon  vice-president 
in  Baltimore  to  effect  settlement  of  dispute  is  not  sufficient;  Michigan 
Aluminum  Foundry  Co.  v.  Aluminum  Castings  Co.,  190  Fed.  884,  Penn- 
sylvania corporation  maintaining  permanent  office  in  Detroit,  paying 
rent  of  office  and  salary  of  manager  from  home  office,  and  doing  busi- 
ness annnmting  to  targe  sum  annually  is  doing  business  in  Michigan ;  Old 
Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass.  209,  40  L.  B.  A. 
(N.  S.)  814,  89  N.  E.  215,  judgment  in  favor  of  executors  of  promoter 
in  Federal  court  in  another  State  in  suit  to  rescind  sale  of  property  to 
corporation  is  not  bar  to  suit  to  recover  secret  profits  by  associate  pro- 
moter not  party  to  suit  in  Federal  court;  State  v.  Columbia  Nat.  Life 
Ins.  Co.,  141  Wis.  562,  124  N.  W.  504,  where  life  insurance  company 
surrenders  its  license  and  withdraws  its  agencies,  and  transacts  only  such 
business  as  is  necessary  on  outstanding  policies  it  is  not  doing  busi- 
ness within  State  within  meaning  of  statute  of  1898  requiring  complete 
financial  report. 

Distinguished  in  Hunter  v.  Mutual  Reserve  Life  Ins.  Co.,  218  U.  S. 
584,  587,  80  L.  R.  A.  (N.  S.)  686,  54  I*.  Ed.  1160,  1161,  31  Sup.  Ct.  127, 
foreign  corporation  is  not  precluded  from  revoking  power  of  attorney 
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to  insurance  commissioner  to  receive  service  of  process  after  its  with- 
drawal from  State  by  few  transactions  at  long  intervals  relating  to 
transactions  before  withdrawal. 

Service  of  aimunons  on  physiciaa  sent  into  State  by  foreign  Insurance 
company  to  investigate  loss  and  to  adjust  claim  is  sufficient  to  give  State 
court    Jurisdiction. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Alexander,  227  IT.  S. 
228,  Ann.  Oas.  1916B»  77,  67  L.  Ed.  489,  33  Sup.  Ct.  246,  service  of 
process  upon  resident  director  of  foreign  railroad  with  offices  in  New 
York  and  agents  there  attending  to  claims  presented  for  settlement  is 
sufficient  to  give  New  York  court  jurisdiction;  Smithson  v.  Roneo,  231 
Fed.  362,  service  of  process  in  New  York  upon  managing  director  of 
English  corporation,  while  in  United  States  upon  pleasure  trip  and  en- 
gaging in  preliminary  negotiations,  is  void,  where  corporation  is  not 
transacting  business  in  New  York  and  has  no  offices  there;  Michigan 
Aluminum  Foundry  Co.  v.  Aluminum  Castings  Co.,  190  Fed.  886,  service 
upon  local  manager  of  foreign  coipofation  transacting  business  within 
State  is  sufficient;  Higham  v.  Iowa  State  Travelers'  Assn.,  183  Fed.  847, 
848,  service  of  process  upon  physician  from  time  to  time  employed  in 
isolated  oases  to  report  extent  of  injuries  of  x>olicy-holder,  is  not  valid 
service  upon  foreign  accident  insurance  company;  W.  J.  Armstrong  Co. 
V.  New  York  Cent.  etc.  R.  Co.,  129  Minn.  109, 110,  Ann.  Oas.  1916E,  885, 
161  N.  W.  918,  919,  service  of  process  upon  agent  of  foreign  corporation 
in  State  to  procure  business  for  benefit  of  corporation  is  valid  service; 
Title  Guaranty  etc.  Co.  v.  Slinker,  42  Okl.  814, 143  Pac.  43,  where  Penn- 
sylvania corporation  engaged  in  writing  surety  bonds  in  Indian  Terri- 
tory withdraws  upon  advent  of  statehood,  but  continues  to  collect  pre- 
miums on  bonds  executed  prior  to  statehood,  service  of  summons  upon 
Secretary  of  State,  in  action  on  guardian's  bond,  is  sufficient;  Harrell 
V.  Peters  Cartridge  Co.,  36  Okl.  691,  44  L.  E.  A.  (N.  fl.)  1094,  129  Pac. 
876,  service  of  process  upon  domestic  corporation  handling  products  of 
foreign  manufacturing  corporation  is  not  service  upon  such  foreign 
corporation;  Bristol  v.  Brent,  38  Utah,  66,  66,  110  Pac.  369,  service  of 
process  upon  general  agent  in  charge  of  office  of  foreign  railroad  is 
sufficient;  Spokane  Merchants'  Assn.  v.  Clere  Clothing  Co.,  84  Wash. 
623, 147  Pac.  416,  in  action  against  foreign  corporation  transacting  busi- 
ness in  State,  service  upon  president  temporarily  in  State  on  business 
is  valid. 

Service  upon  nonresident  officer  of  foreign  corporation  while  in 

State  in  connection   with   transaction   to  which   action  relates. 

Note,  48  L.  R.  A.  (N.  S.)  1015,  1017,  1018,  1019. 
Validity  of  personal  service  of  process  procured  by  fraud  or  force. 

Note,  Ann.  Gas.  1916G,  612. 
Validity  of  statute  designating  particular  kind  of  agent  of  foreign 

corporation  on  whom  process  may  be  served.    Note,  Ann.  Oas. 

1916E,  339. 
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218  17.  S.  257-267,  58  I..  Ed.  788,  29  Sup.  Ot.  420,  TUBNEB  v.  AMEBIOAN 
SSCUBITY  ft  TBUST  OO. 

.  Ajdmiflsion  or  czclusion  of  teitimony  of  lay  witness  as  to  mental  ca- 
pacity of  testator  Is  wltbln  discretion  of  Judge  of  trial  court. 

Approved  in  Matheson  y.  United  States,  227  U.  S.  543,  57  L.  Ed.  638, 
33  Sup.  Ct.  355,  holding  court  did  not  abuse  discretion  in  refusing  to 
allow  nonexperts  to  give  opinion  evidence  as  to  defendant's  insanity 
until  after  giving  facts  upon  which  opinion  was  based;  Kansas  City 
Southern  Ry.  Co.  v.  Clinton,  224  Fed.  899,  140  C.  C.  A.  340,  in  action 
by  passenger  for  personal  injury  received  from  jolting  of  train  through 
negligence  of  employees,  admission  of  nonexpert  testimony  as  to  severity 
of  jolt  was  not  abuse  of  discretion. 

Oeneral  rule  Is  that  admission  of  Incompetent  evidence  Is  not  reversible 
«rror  If  It  subsequently  is  distinctly  withdrawn  ftom  Jury. 

Approved  in  Oates  v.  United  States,  233  Fed.  204,  147  C.  C.  A.  207, 
erroneous  admission  of  evidence  in  contempt  case  does  not  necessi- 
tate new  trial,  where  judge  excludes  evidence  before  making  decision; 
Canadian  Pac.  Ry.  Co.  v.  Black,  230  Fed.  800, 145  C.  C.  A.  108,  in  action 
for  malicious  prosecution,  erroneous  admission  of  testimony  bearing  on 
probable  cause  and  damages  was  cured  by  subsequent  withdrawal,  where 
undisputed  testimony  shows  there  was  no  probable  cause  and  it  was  of 
no  importance  on  question  of  damage  in  view  of  more  important  mat- 
ters; Balaklala  Consol.  Copper  Co.  v.  Reardon,  220  Fed.  587, 136  CCA. 
186,  in  action  for  personal  injuries,  error  in  admission  of  question  in 
examination  of  juror  as  to  whether  he  was  interested  in  indemnity  com- 
pany and  statement  of  counsel  that  company  had  indemnity  insurance 
and  insurance  company  was  defending  action,  was  cured  by  statement 
of  court  equivalent  to  instruction  to  disregard  remarks  of  counsel;  Chi- 
cago etc.  Ry.  Co.  v.  Newsome,  174  Fed.  396,  98  C  C  A.  1,  error  in  per- 
mitting testimony  of  witness  at  former  trial  to  be  read  in  action  for 
personal  injuries,  is  not  cured  by  its  withdrawal  and  direction  to  jur\' 
not  to  consider  it;  Ware  v.  Pearsons,  173  Fed.  882,  98  C  C  A.  364, 
error  in  admission  of  improper  testimony,  in  action  to  recover  broker's 
commissions,  is  cured  by  clear  and  unequivocal  charge  to  jury  to  exclude 
it;  Kaye  v.  Taylor,  28  N.  D.  297,  148  N.  W.  629,  error  in  admission  o1 
secondary  and  incompetent  evidence,  in  action  upon  balance  due  on 
book  account,  is  cured  by  excluding  such  evidence  from  consideration 
of  jury. 

Time  to  which  inquiry  as  to  testamentary  capacity  should  be  lim- 
ited.   Note,  18  Ann.  Gas.  906. 

213  U.  S.  268-276,  53  L.  Ed.  792,  29  Sup.  Ot.  424,  BCAIOBANO  ▼.  BALTI- 

MOBE  ft  OHIO  B.  B.  OO. 

Oonstructlon  of  State  statute  hy  highest  State  court  must  be  accepted 
by  Federal  Supreme  Oourt,  and  It  is  not  material  that  similar  statutes  have 
been  differently  construed. 
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Approved  in  Boston  Chamber  of  Commerce  v.  Boston,  217  U.  S.  194, 
54  L.  Ed.  726,  30  Snp.  Ct.  459,  accepting  State  court's  constrnction  of 
State  statnte  authorueing  condemnation  of  land,  and  holding  person 
owning  land  subject  to  ser^tudes  is  not  dexnrived  of  pivpeit>  without 
due  process  by  award  of  damages  based  on  his  interest  in  land ;  De  Biasi 
¥.  Normandy  Water  Co.,  228  Fed.  240,  article  III  of  Treaty  with  Italy 
of  1871,  does  not  confer  on  alien  relatives  of  citizen  of  Italy  right  of 
action  for  his  death  under  laws  of  New  Jersey  giving  right  of  action  to 
native  relatives,  but  expressly  denying  it  to  nonresident  aliens;  Lisman 
V.  Knickerbocker  Trust  Co.,  211  Fed.  420,  128  C.  C.  A.  85,  under  Public 
Acts  of  Michigan  of  1901  railroad  may  lawfully  purchase  majority  of 
stock  of  noncompeting  railroad;  Audas  v.  Highland  Land  &  Bldg.  Co., 
205  Fed.  863,  125  C.  C.  A.  62,  decision  of  State  court  that  defects  in 
foreclosure  proceeding  did  not  invalidate  judgment  and  sale  is  binding, 
but  personal  judgment  against  nonresident  brought  in  by  constructive 
service  is  void  as  denial  of  due  process ;  St.  Bernard  v.  Shane,  201  Fed. 
457,  following  Ohio  court's  construction  of  Ohio  statute  and  holding 
Michigan  administratrix  cannot  bring  action  for  wrongful  death  of  per- 
son killed  in  Illinois  either  in  State  or  Federal  courts  of  Ohio ;  Di  Paolo 
V.  Laquin  Lumber  Co.,  178  Fed.  878,  right  of  action  for  wrongful  death 
given  by  statute  of  Pennsylvania  of  1851,  as  amended  in  1855,  to  speci- 
fied relatives,  does  not  extend  to  nonresident  aliens,  and  nonresident 
alien  widow  cannot  maintain  action  in  her  name  for  benefit  of  resident 
minor  child ;  Debitulia  v.  Lehigh  etc.  Coal  Co.,  174  Fed.  887,  889,  Penn- 
sylvania statute  of  1891  giving  right  of  action  for  injuries  to  employees 
in  mine  or  to  widow  in  case  of  death  of  employee,  when  construed  in 
connection  with  acts  of  1851  and  1855,  does  not  extend  right  of  action 
to  nonresident  alien  widow;  Guianios  v.  De  Camp  Coal  Min.  Co.,  242 
111.  283,  89  N.  E.  1005,  decision  of  State  Supreme  Court  that  Illinois 
statute  authorizes  administrator  of  deceased  resident  alien  to  sue  for 
benefit  of  nonresident  alien  relatives  will  not  be  reversed  because  Fed- 
eral Supreme  Court  decides  that  nonresident  alien  relative  could  not 
recover  under  statute  of  another  State. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  441. 

Articles  11,  III  and  XXilt  of  Treaty  with  Italy  do  not  confer  on  non- 
resident alien  relatives  of  Italian  subject  in  thi^  country  right  of  action 
for  his  death  in  State  giving  such  right  of  action  to  native  resident 
relatives. 

Approved  in  McGovem  y.  Philadelphia  etc.  Ry.  Co.,  209  Fed.  978, 
denying  recovery  by  administratrix  for  benefit  of  nonresident  alien  rela- 
tives in  action  for  wrongful  death  under  Federal  Employers'  Liability 
Act;  dissenting  opinion  in  British- American  Portland  Cement  Co.  v. 
Citizens'  Gas  Co.,  255  Mo.  40,  Ann.  Oaa.  19150,  151,  164  S.  W.  481, 
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majority  holding  Rev.  Stats.    1909,  §§  3037-^041,  denying  unlicensed 
foieign  corporation  ngbt  to  sue  in  State  court  are  void. 

Distinguished  in  McGovern  v.  Philadelphia  etc.  Ry.  Co.,  235  U.  S. 
398,  399,  69  L.  Ed.  286,  35  Sup.  Ctl  127,  8  N.  C.  C.  A.  73  (reversing  209 
Fed.  975),  holding  alienage  is  not  condition  affecting  recovery  under 
Federal  Employers'  Liability  Act  of  1908,  and  allowing  recovery  for 
benefit  of  nonresident  aliens  in  action  for  wrongful  death  of  railroad 
employee. 

Right  to  bring  action  for  death,  for  benefit  of  nonresident  aliens. 
Note,  21  L.  B.  A.  (N.  S.)  268. 

Bight  of  alien  to  pursue  statutory  remedy  for  death.    Note,   8 
N.  0.  0.  A.  77. 

213  XT.  S.  276-287,  53  L.  Ed.  796,  29  Sup.  Ot.  426^  B0I8B  ABTE8IAK  HOT 
ft  COLD  WATEB  00.  v.  BOISE  OITT. 

Invalidity  of  State  or  municipal  tax  is  not  of  itself  ground  for  equi- 
table relief  of  injunction. 

Approved  in  Dalton  Adding  Mach.  Co.  v.  State  Corporation  Commis- 
sion, 236  U.  S.  701,  59  L.  Ed.  798,  35  Sup.  Ct.  480,  denying  injunction 
to  restrain  collection  of  State  license  taxes  at  suit  of  foreign  corpora- 
tion alleging  its  business  is  wholly  interstate  where  defense  of  illegality 
may  be  set  up  in  action  at  law;  Singer  Sewing  Mach.  Co.  v.  Benedict, 
229  U.  S.  484,  57  L.  Ed.  1290,  33  Sup.  Ct.  942,  denying  injunction  to 
restrain  collection  of  tax  levied  by  city  of  Denver,  where,  under  Colo- 
rado statute  of  1870,  person  paying  illegal  tax  may  recover  it  in  action 
at  law ;  Meyer  v.  Wells  Fargo  &  Co.,  223  U.  S.  301,  56  L.  Ed.  448,  32 
Sup.  Ct.  218,  enjoining  collection  of  Oklahoma  tax  on  gross  revenue  of 
corporations  under  statute  of  1910  as  burden  on  interstate  commerce; 
City  Council  of  Augusta  v.  Timmerman,  233  Fed.  218,  147  C.  C.  A.  222 
(afi&rming  227  Fed.  175,  176),  denying  injunction  to  restrain  collection 
of  tax,  where  South  Carolina  Civil  Code  of  1912,  §  294,  provides  prop- 
erty owner  may  recover  illegal  tax  in  action  at  law;  Union  Pac.  R.  Co. 
V.  Board  of  Commrs.  of  Weld  County,  217  Fed.  643,  133  C.  C.  A.  392, 
and  Union  Pac.  R.  Co.  v.  Board  of  Commrs.  of  Weld  County,  222  Fed. 
651,  138  C.  C.  A.  175,  denying  injunction  to  restrain  collection  of  tax 
as  cloud  on  title,  where  action  at  law  to  recover  illegal  tax  exists  under 
Rev.  Stats.  Colo.,  §  5750 ;  Van  Deman  &  Lewis  Co.  v.  Rast,  214  Fed.  832, 
enjoining  collection  of  void  license  tax  imposed  by  Florida  statute  of 
1913  on  merchants  using  coupons  or  profit-sharing  certificates,  where 
refraining  from  sales  or  incurring  penalties  would  ruin  business;  Pull- 
man Co.  V.  Tamble,  173  Fed.  203,  204,  denying  injunction  to  restrain 
collection  of  tax,  where  statute  of  Tennessee  of  1873  authorizes  payment 
of  tax  under  protest  and  recovery  by  action  at  law  of  tax  wrongfully 
collected;  Risley  v.  Utica,  173  Fed.  519,  enjoining  collection  of  illegal 
tax  where  sale  of  real  estate  is  threatened. 
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Equity  will  not  interfere  on  ground  of  miiltipUcity  of  suits  unless  it  is 
clearly  to  protect  complainant  against  continned  and  vexations  litigation. 

Approved  in  Watson  v.  Huntington,  216  Fed.  478,  131  C.  C.  A.  520, 
stockholders  having  8ei>arate  eanses  of  action  in  tort  against  corpora- 
tion cannot  join  in  suit  to  prevent  multiplicity  of  actions ;  Everett  Piano 
Co.  ▼.  Maus,  200  Fed.  719,  119  C.  C.  A.  102,  denying  injunction  to  re- 
strain trade  rival  from  keeping  old  untuned  piano  of  complainant's  make 
in  order  to  depreciate  quality  of  complainant's  instruments,  as  action  is 
one  for  trade  libel;  United  Cigarette  Mach.  Go.  v.  Winston  Cigarette 
Maoh.  Co.,  194  Fed.  969, 114  C.  C.  A.  583,  denying  injunction  to  restrain 
breach  of  contract  for  sale  of  patents  for  machinery  and  for  lien  on 
stock  of  purchasing  corporation;  Kansas  City  Southern  Ry.  Co.  v. 
Quigley,  181  Fed.  199,  201,  202,  suit  by  railroad  to  enjoin  suits  to  en- 
force its  contract  to  maintain  division  point  at  certain  place  and  actions 
for  damages  for  removal  of  division  point  is  not  maintainable  to  avoid 
multiplicity  of  suits;  Mechanics'  Ins.  Co.  v.  C.  A.  Hoover  Distilling  Co., 
173  Fed.  892,  82  L.  R.  A.  (N.  S.)  940,  97  C.  C.  A.  400,  insurance  com- 
panies cannot  join  in  suit  to  enjoin  insured  from  action  on  policies  on 
ground  that  it  will  prevent  multiplicity  of  actions;  Cumberland  Tele- 
phone etc.  Co.  V.  Williamson,  101  Miss.  10,  57  South.  561,  denying  in- 
junction to  restrain  four  separate  actions  of  law  against  telephone  com- 
pany for  refusal  to  give  telephone  service  to  subscribers. 

218  XT.  8.  2139-297,  53  L.  £d.  801,  29  8np.  Ot  490,  BfACFADDEN  y.  tTKITED 
8TATEB. 

Direct  appeal  lies  to  Supreme  Court  from  District  or  Clrcnit  Coort 
in  case  involving  construction  or  application  of  Federal  Constitution. 

Approved  in  Paducah  v.  East  Tennessee  Tel.  Co.,  182  Fed.  625,  106 
C.  C.  A.  333,  holding  appeal  lies  only  to  Supreme  Court  under  section  5 
of  Act  of  1891,  where  Federal  jurisdiction  depends  entirely  upon  whether 
State  law  violates  provision  of  Federal  Constitution  forbidding  impair- 
ment of  contract. 

Under  act  of  1801  Judgment  of  Circuit  Court  of  Appeals  is  final  in 
cases  in  which  Jurisdiction  depends  upon  diversity  of  citizenship,  and  in 
cases  arising  under  patmt  laws,  under  revenue  laws,  under  criminal  laws 
and  in  admiralty  cases,  and  in  all  other  cases.  Supreme  Court  has  right  of 
review  if  amount  in  controversy  exceeds  -one  thousand  dollars. 

Approved  in  Railroad  Commission  v.  Worthington,  225  IT.  S.  104,  105^ 
56  L.  Ed.  1006,  1007,  32  Sup.  Ct.  653,  where  petition  of  receiver  ap- 
pointed in.  Federal  court  in  suit  wherein  jurisdiction  depends  upon 
diversity  of  citizenship  invokes  jurisdiction  of  Federal  court  not  only 
as  ancillary  to  receivership,  but  to  protect  estate  on  grounds  involving 
infractions  of  Federal  Constitution,  judgment  of  Circuit  Court  of  Ap- 
peals is  not  final  and  appeal  lies  to  Supreme  Court;  Memphis  v.  Cum- 
berland Tel.  &  Tel.  Co.,  218  U.  S.  627,  54  L.  Ed,  1186,  31  Sup.  Ct.  115, 
denying  direct  appeal  to  Supreme  Court  in  suit  to  restrain  enforcement 
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of  ordinance,  where  bill  alleges  ordinance  was  passed  without  authority 
of  State  and  jurisdiction  of  Circuit  Court  was  invoked  on  ground  of 
diversity  of  citizenship. 

Supreme  Court  has  Juxiadictioii  under  act  of  1891  to  review  judgment 
•of  Circuit  Court  of  Appeals  la  case  azlaing  under  revenue  law  and  invoiv* 
Ing  construction  of  that  law. 
Approved  in  Billings  v.  United  States,  232  U.  8.  276,  58  L.  Ed.  803, 

34  Sup.  Ct.  421,  jurisdiction  of  Supreme  Court  on  direct  writ  of  error 
in  action  by  government  to  collect  tax  imposed  by  act  of  1909  on  for- 
eign built  yachts,  is  not  confined  to  constitutional  questions,  but  includes 
every  issue  in  case;  Mayor  etc.  of  Vicksburg  v.  Henson,  231  U.  S.  268, 
68  L.  Ed.  216,  34  Sup.  Ct.  95,  where  original  bill  invoked  Federal  juris- 
diction solely  upon  ground  of  diversity  of  citizenship,  but  amended  bill 
included  question  of  impairment  of  contract  rights,  judgment  of  Circuit 
Court  of  Appeals  is  not  final,  and  appeal  lies  to  Supreme  Court;  B.  Alt- 
man  &  Co.  V.  United  States,  224  U.  S.  598,  56  L.  Ed.  909,  32  Sup.  Ct. 
593,  Supreme  Court  will  entertain  direct  review  in  revenue  case  involv- 
ing not  only  application  of  Tariff  Act  of  1897,  but  its  construction  and 
construction  of  reciprocal  agreement  with  France  of  1898 ;  Chicago  June* 
tion  By.  Co.  v.  King,  222  U.  S.  223,  56  L.  Ed.  174,  32  Sup.  Ct.  79,  judg- 
ment of  Circuit  Court  of  Appeals  in  action  for  injuries  based  on  Safety 
Appliance  Act  is  reviewable  by  Supreme  Court;  Standard  Paint  Co.  v. 
Trinidad  Asphalt  Mfg.  Co.,  220  U.  S.  460,  55  L.  Ed.  548,  31  Sup.  Ct. 
456,  Supreme  Court  has  jurisdiction  of  appeal  from  judgment  of  Cir- 
cuit Court  of  Appeals  in  suit  to  restrain  infringement  of  trademark 
and  unfair  competition;  dissenting  opinion  in  Memphis  v.  Cumberland 
Tel.  ft  Tel.  Co.,  218  U.  S.  642,  54  L.  Ed.  1192,  31  Sup.  Ct.  115,  majority 
denying  direct  appeal  to  Supreme  Court  in  suit  to  restrain  enforcement 
of  ordinance,  where  bill  alleges  ordinance  was  passed  without  authority 
of  State  and  jurisdiction  of  Circuit  Court  was  invoked  on  ground  of 
diversity  of  citizenship,  although  opinion  states  Federal  rights  were 
denied. 

Jurisdiction  of  Clzcnit  Court  of  Appeals  Is  final  In  ease  arising  under 
criminal  lawS;  and  It  la  no  less  so  because,  at  option  of  appellant,  direct 
appeal  mli^t  have  been  taken  to  Supreme  Court. 

Approved  in  United  States  v.  Ewing,  237  U.  S.  202,  59  L.  Ed.  915, 

35  Sup.  Ct.  571,  dismissing  writ  of  error  to  review  judgment  of  Court 
of  Appeals  of  District  of  Columbia  in  case  arising  under  Patent  Laws, 
made  final  by  Judicial  Code,  §  260 ;  G.  &  C.  Merriam  Co.  v.  Syndicate 
Pub.  Co.,  237  U.  S.  621,  59  L.  Ed.  1149,  36  Sup.  Ct.  708,  where  juris- 
diction of  District  Court  is  invoked  on  ground  of  diversity  of  citizen- 
ship in  suit  to  enjoin  use  of  name  "Webster"  as  trademark,  averments 
of  unfair  competition  involving  no  rights  under  Federal  Constitution 
or  statutes  do  not  give  Supreme  Court  jurisdiction  to  review  judgment 
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of  Circuit  Court  of  Appeals;  Boise  Artesian  Hot  ete.  Water  Co.  v. 
Boise  City,  230  U.  S.  100,  57  L.  Ed.  1410,  33  Sup.  Ct.  997,  where  juris- 
diction of  Circuit  Court  is  invoked  on  ground  of  diversity  of  citizen- 
ship, but  constitutional  question  arises,  direct  appeal  lies  to  Supreme 
Court  or  appeal  may  be  taken  to  Circuit  Court  of  Appeals,  and  where 
appeal  is  taken  to  latter  court  its  judgment  is  final;  Lovell  ▼.  Isidore 
Newman  &  Son,  227  U.  S.  415,  57  L.  Ed.  579,  33  Sup.  Ct.  375,  judgment 
of  Circuit  Court  of  Appeals  is  final  in  action  by  trustee  in  bankiniptcy 
to  recover  on  bond,  where  jurisdiction  of  Federal  Circuit  Court  depends 
upon  diversity  of  citizenship  and  construction  of  Federal  statute  is  not 
involved;  Reed  v.  United  States,  224  Fed.  380,  140  C.  C.  A.  64,  appeal 
presenting  other  than  constitutional  questions  may,  at  option  of  appel- 
lant, be  taken  to  Circuit  Court  of  Appeals;  Huff  v.  Bidwell,  180  Fed. 
377,  103  C.  C.  A.  520,  holding  judgment  of  Circuit  Court  of  Appeals  is 
final  in  suit  to  dear  property  of  lien  of  taxes,  where  jurisdiction  of 
Circuit  Court  was  invoked  on  ground  of  diversity  of  citizenship  and 
constitutional  question  of  taking  of  property  without  due  process  was 
abandoned ;  Weber  Bros.  v.  Ghrand  Lodge  of  Kentucky,  171  Fed.  841,  96 
C.  C.  A.  410,  holding  judgment  of  Circuit  Court  of  Appeals  on  question 
of  jurisdiction  and  on  merits  in  case  invoking  jurisdiction  of  Circuit 
Court  solely  upon  diversity  of  citizenship,  is  final,  and  denying  writ  of 
error  to  Supreme  Court. 

Miscellaneous.  Cited  in  Pacific  Creosoting  Co.  v.  United  States,  231 
U.  S.  737,  58  L  Ed.  460,  34  Sup.  Ct.  316,  Harrington  v.  Atlantic  etc. 
Telegraph  Co.,  229  U.  S.  607,  57  L.  Ed.  1349,  33  Sup.  Ct.  775,  Biyan  v. 
Bliss-Cook  Oak  Co.,  223  U.  S.  706,  56  L.  Ed.  621,  32  Sup.  Ct.  517,  Bryan 
V.  Layman,  223  U.  S.  706,  56  L.  Ed.  622,  32  Sup.  Ct.  517,  Bryan  v.  Bag- 
nell,  223  U.  S.  706,  56  K  Ed.  622,  32  Sup.  Ct.  517,  Rider  v.  Bliss-Cook 
Oak  Co.,  223  U.  S.  707,  56  L.  Ed.  622,  32  Sup.  Ct.  518,  Moser  v.  Lay- 
man, 223  U.  S.  707,  56  L.  Ed.  622,  32  Sup.  Ct.  518,  Van  Sice  v.  Ibex 
Min.  Co.,  223  U.  S.  712,  56  L.  Ed.  625,  32  Sup.  Ct.  520,  North  Carolina 
Min.  Co.  Y.  Westfeldt,  215  U.  S.  587,  54  L.  Ed.  339,  30  Sup.  Ct  404, 
and  HelvetiarSwiss  Fire  Ins.  Co.  v.  Brandenstein,  215  U.  S.  589,  54 
L.  Ed.  840,  30  Sup.  Ct.  405,  all  dismissing  for  want  of  jurisdiction. 

213  U.  a  297-301,  53  L.  Ed.  803,  29  8ap.  Ct  507,  UNITED  STATES  T. 
EVANS. 

ITnder  Code  of  District  of  Columbia,  section  986,  writ  of  error  will 
not  lie  from  Court  of  Appeals  to  Supreme  Court  of  District  at  instance  of 
gOTermnent  to  review  judgment  based  on  verdict  of  not  gniltj. 

Distinguished  in  United  States  v.  Cella,  37  App.  D.  C.  425,  under  Code 
of  District  of  Columbia,  §  935,  appeal  lies  to  Court  of  Appeals  from 
Supreme  Court  at  instance  of  United  States  from  judgment  sustaining 
demurrer  to  indictment  for  violation  of  act  of  Congress  of  1909  pro- 
hibiting bucket-shopping,  quashing  indictment  and  allowing  aeeosed  to 
go  without  day. 
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Appeal  by  government  after  acquittal  as  eonstitnting  second  jeop- 
ardy.   Note,  AnxL  Gas.  19180,  772. 

MitfwUm  0f  rulings. of  trlsl  court  in  criminal  ease  on  appeal  by  govern- 
ment after  acquittal  Involves  moot  qnestions  only  and  cannot  be  required 
of  Federal  Ckmrt  by  Congress. 

Approved  in  Brown  v.  Detroit  Trust  Co.,  193  Fed.  625,  113  C.  C.  A. 
490,  payment  of  fine  assessed  in  bankruptcy  proceedings  for  criminal 
contempt  does  not  preclude  review  of  legality  of  conviction;  Meyers  v. 
Cbeesman,  174  Fed.  786,  98  C.  C.  A.  491,  appeal  from  interlocutory  in- 
junction requiring  postmaster  to  deliver  mail  to  distilling  company  and 
pay  money  orders  cannot  be  maintained,  where  compliance  with  order 
leaves  only  moot  question;  State  v.  Miller,  14  Aris.  441,  443,  130  Pac. 
892,  893,  section  1038,  Penal  Code  1901,  providing  that  in  criminal 
action  territory  may  appeal  on  questions  of  law  alone,  but  that  Supreme 
Court  cannot  reverse  acquittal,  must  be  limited  to  review  of  errors  be- 
fore jeopardy  attaches,  since  in  cases  of  acquittal  questions  arising  in 
proceedings  after  jeopardy  attaches  are  moot  questions. 

218  XT.  B.  801-826,  58  Ii.  Ed.  806,  29  Sop.  Ot  496,  LBSDB  *  OATUN  OO. 
▼.  VIOTOK  TAIiKINa  IfiAOHINE  OO. 

In  snlt  for  Infringement  of  patent  presenting  grave  questions  of  fact, 
Supreme  Oourt  wUl  not  go  beyond  action  of  lower  court  and  reverse  pre- 
liminary Injunction  and  decide  whole  case. 

Approved  in  American  Grain  Separator  Co.  v.  Twin  City  Separator 
Co.,  202  Fed.  208,  120  C.  C.  A.  644,  affirming  order  refusing  to  dissolve 
interlocutory  injunction  against  infringement  of  patent  made  upon  con- 
flicting testimony  and  reserving  decision  of  questions  of  fact  until  after 
final  hearing  of  issues  in  trial  court;  Acme  Acetylene  Appliance  Co.  v. 
Commercial  Acetylene  Co.,  192  Fed.  325,  326,  112  C.  C.  A.  573,  and 
Fireball  Gas  Tank  etc.  Co.  v.  Commercial  Acetylene  Co.,  239  U.  S.  169, 
60  L.  Ed.  204,  36  Sup.  Ct.  91  (aflSrming  198  Fed.  653,  657,  117  C.  C.  A. 
354),  afiOirming  order  granting  injunction  for  infringement  of  patent, 
where  no  abuse  of  discretion  is  shown. 

Distinguished  in  Kawneer  Mfg.  Co.  v.  Ventwell  Store  Front  Co.,  210 
Fed.  460,  upholding  Plym  patent  for  improved  storefront  construction. 

Patent  may  include  more  than  one  invention,  and  may  include  patent 
for  process  and  apparatus  which  are  distinct  things. 

Approved  in  Expanded  Metal  Co.  v.  Bradford,  214  IT.  S.  385,  53  L.  Ed. 
1041,  29  Sup.  Ct.  652,  Golding  patent  for  process  of  expanding  metal 
produces  new  and  useful  result  and  is  valid;  H.  K.  Porter  Co.  v.  Bald- 
win Locomotive  Works,  227  Fed.  226,  141  C.  C.  A.  642,  Hodges  patent 
for  method  of  operating  compressed  air-engines  is  valid  and  infringed; 
Veneer  Mach.  Co.  v.  Grand  Rapids  Chair  Co.,  227  Fed.  425,  142  C.  C.  A. 
115,  construing  claims  of  Boenning  patent  for  machine  for  edge-uniting 
veneers,  and  holding  them  valid  and  infringed;  Railroad  Supply  Co.  v. 


213  U.  S.  301-325       NOTES  ON  U.  S.  REPORTS.  1492 

Hart  Steel  Co.,  222  Fed.  267,  138  C.  C.  A.  23,  Wolhaupter  patent  for 
railway  tie-plate,  claim  8,  covers  true  combination  and  is  infringed; 
Lovell-McConnell  Mfg.  Ck).  v.  Automobile  Supply  Mfg.  Co.,  212  Fed. 
204,  207,  Hutchison  patent  for  method  of  producing  signals  and  two 
patents  for  devices,  one  of  which  has  claims  covering  method,  are  valid; 
Coldwell-Gildard  Co.  v.  Stafford  Co.,  197  Fed.  572,  Coldwell  and  GUdard 
reissue  patent  for  stop-motion  for  looms  covers  special  form  of  drop- 
bar  as  separate  invention,  and  is  valid  and  infringed;  San  Francisco 
Cornice  Co.  v.  Beyrle,  195  Fed.  518, 115  C.  C.  A.  426,  Beyrle  patent  for 
process  of  casing  wooden  moldings  discloses  invention  and  is  infringed; 
Adrian  Wire  Fence  Co.  v.  Jackson  Fence  Co.,  190  Fed.  196,  Tiffany 
patent  for  die  for  forming  wire  knot  and  patent  for  knot  formed  by 
such  die  are  not  for  same  invention,  and  neither  invalidates  other. 

Combination  is  union  of  •lements,  whidi  may  be  partly  old  and  partly 
n0w,  or  wholly  old  or  wholly  new,  but  whether  new  or  old,  combination  is 
inrention  distinct  from  elements. 

Approved  in  Diamond  Rubber  Co.  v.  Consolidated  Rubber  Tire  Co.,. 
220  U.  S.  443,  55  L.  Ed.  585,  31  Sup.  Ct.  444,  Grant  patent  for  improve- 
ment in  rubber  tires  attaining  degree  of  utility,  not  reached  by  prior 
patents,  through  study  of  scientific  and  mechanical  problems,  disclosea 
invention;  New  York  Scaffolding  Co.  v.  Whitney,  224  Fed.  456,  140 
C.  C.  A.  138,  Henderson  patent  for  improved  scaffold  supporting  means 
is  for  patentable  combination,  and  is  infringed;  Fellows  v.  Borden'a 
Con.  Milk  Co.,  180  Fed.  428,  Fellows  patent  for  solder-saving  device  is 
void  for  lack  of  invention;  General  Elec.  Co.  v.  Smith,  170  Fed.  595, 
598,  Thalacker  patent  for  electric  safety-fuse  discloses  invention,  but  is 
not  infringed  by  device  not  identical  with  combination  of  patent,  but 
having  similar  visible  indicator  of  condition  of  main  fuse. 

Claims  are  independent  inventions  and  one  may  be  infringed  wlthont 
infringement  of  others,  and  redress  of  patentee  is  limited  to  injury  he 
suffers. 

Approved  in  Acme  Acetylene  Appliance  Co.  v.  Commercial  Acetylene 
Co.,  192  Fed.  329,  112  C.  C.  A.  573,  affirming  findings  of  infringement 
and  contributory  infringement  of  Claude  and  Hess  patent  for  apparatus 
for  storing  and  distributing  acetylene  gas. 

Distinguished  in  Crown  Cork  etc.  Co.  v.  Standard  Brewery,  174  Fed. 
260,  262,  holding  Painter  patent  for  bottle-sealing  device  valid  and  licen- 
see using  machine  with  articles  made  in  imitation  of  those  of  patentee 
in  violation  of  contract  to  use  only  articles  of  patentee,  is  guilty  of 
contributory  infringement;  XXth  Century  Heatinc:  etc.  Co.  v.  Taplin 
otc.  Co.,  181  Fed.  100,  104  C.  C.  A.  156,  Maag  patent  for  furnace  grate 
as  construed  by  patent  ofiice  rejecting  certain  claims,  is  valid  and  not 
infringed;  Brj^ant  Electric  Co.  v.  Marshall,  169  Fed.  429,  dismissal  of 
suit  for  infringement  of  patent  of  several  claims  is  bar  to  suit  for  in- 
fringement of  certain  claims  not  pressed  in  argument  or  mentioned  in 
opinion  of  court. 
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Foreign  patent  to  Berliner  is  not  identical  with  United  States  patent, 
and  latter  does  not  expire  with  former  under  Bevised  Statutes,  section  4887. 

Approved  in  ^eme  Acetylene  Appliance  Co  v.  Commercial  Acetylene 
Co.,  192  Fed.  328,  112  C.  C.  A.  573,  and  Fireball  Gas  Tank  etc.  Co.  v. 
Commercial  Acetylene  Co.,  239  U.  S.  163,  60  L.  Ed.  201,  36  Sup.  Ct.  89 
(affirming  198  Fed.  654,  665,  656,  657,  117  C.  C.  A.  354),  Claude  and 
Hess  patent  for  apparatus  for  storage  and  distribution  of  acetylene  gas 
did  not  expire  with  British  and  French  patents  to  Claude  and  Hess  for 
process  of  storing  acetylene  gas;  Leeds  &  Catlin  Co.  v.  Victor  Talking 
Mach.  Co.,  213  U.  S.  329,  330,  53  L.  Ed.  817,  29  Sup.  Ct.  495,  following 
rule  as  to  validity  of  Berliner  patent  for  talking-machines  and  affirming 
judgment  for  contempt  in  violating  injunction  to  restrain  infringement ; 
Merrell-Soule  Co.  v.  Powdered  Milk  Co.,  215  Fed.  927,  Stauf  patent 
for  process  of  desiccating  blood  or  milk  was  not  first  patented  in  for- 
eign country  and  is  not  void  under  Rev.  Stats.,  §  4887,  as  amended  in 
1897,  and  is  infrii^ed;  Commercial  Acetylene  Co.  v.  Acme  Acetylene 
etc.  Co.,  188  Fed.  91,  Claude  and  Hess  patent  for  apparatus  for  storing 
acetylene  gas  is  not  limited  by  life  of  British  patent  for  method  under 
Rev.  Stats.,  §  4887;  Victor  Talking  Mach.  Co.  v.  Hosohke,  188  Fed.  326, 
328, 110  C.  C.  A.  304,  Suess  Canadian  patent  for  talking-machine  is  not 
for  same  invention  as  Berliner  patent  and  life  of  latter  does  not  depend 
upon  term  of  Suess  patent;  Victor  Talking  Mach.  Co.  v.  Sonora  Phono- 
graph Co.,  188  Fed.  333, 110  C.  C.  A.  304,  holding  Sness  Canadian  patent 
for  talking-machine  is  for  same  invention  as  Berliner  patent  and  life 
of  latter  expires  upon  expiration  of  term  of  Canadian  patent;  Victor 
Talking  Mach.  Co.  v.  Duplex  Phonograph  Co.,  177  Fed.  250,  holding 
Berliner  patent  for  improvement  in  talking-machines,  claims  5  and  35, 
valid  against  claim  of  anticipation  by  Edison  British  patent  or  by  dis- 
closures of  Bell  and  Tainter  in  application  for  patent. 

Distinguished  in  Commercial  Acetylene  Co.  v.  Searchlight  Qas  Co., 
197  Fed.  913,  914,  918,  Claude  and  Hess  patent  for  apparatus  for  stor- 
ing and  distributing  acetylene  gas  is  limited  as  to  term  by  British 
patent  for  method  to  same  patentees  which  expired  in  1910,  and  is  not 
infringed. 

Patent  for  invention  in  United  States  under  Bevised  Statutes,  section 
4887,  extends  for  definite  term  of  foreign  patent  for  same  invention  and 
does  not  expire  by  forfeiture  of  foreign  patent  for  noncompliance  vrith  con- 
dition subsequent. 

Approved  in  Cameron  Septic  Tank  Co.  v.  Knoxville,  227  U.  S.  42,  57 
L.  Ed,  409,  33  Sup.  Ct.  209,  Cameron  patent  for  process  and  apparatus 
for  treating  sewage  expires  with  British  patent  under  Rev.  Stats.,  §  4887, 
and  article  IV  of  Treaty  of  Brussels  of  1900  does  not  enlarge  term  of 
patent ;  Hennebique  Const.  Co.  v.  Myers,  172  Fed.  879,  97  C.  C.  A.  289, 
Hennebique  patent  for  concrete  construction  is  not  limited,  under  Rev. 
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Stats.,  §  4887,  by  term  of  French  patent  declared  nullity  by  French 
court  in  suit  for  infringement. 

213  XT.  8.  325-^37,  53  la.  Ed.  816,  29  Sup.  Ot.  508,  LEEDS  ft  OATUK  OO.  ▼. 
VICTOB  TALKIKa  MACHINB  OO. 

Following  decision  In  Leeds  ft  OatUn  Oo.  ▼.  Victor  Talking  Machine 
Co.,  213  U.  &  301,  63  L.  Ed.  805,  29  Sup.  Ot  496,  as  to  validity  of  Berliner 
patent  for  taUdng-machlnes. 

Cited  in  Victor  Talking  Mach.  Co.  v.  Hoschke,  188  Fed.  326,  110 
C.  C.  A.  304,  Berliner  patent  is  not  identical  with  Suess  Canadian  patent 
and  does  not  expire  with  expiration  of  term  of  Suess  patent;  Victor 
Talking  Mach.  Co.  v.  Duplex  Phonograph  Co.,  177  Fed.  250,  holding 
Berliner  patent  for  improvement  in  talking-machines,  claims  5  and  35, 
valid  against  claim  of  anticipation  by  Edison  British  patent  or  by  dis- 
closures of  Bell  and  Tainter  in  application  for  patent. 

Blflffat  of  substitution  of  elements  of  patented  articles  Is  limited  to  r»> 
pair  or  replacement  to  preserve  fitness  and  does  not  extend  to  furnishing 
elements  to  Increase  effectiveness  or  variety. 

Approved  in  National  Malleable  Castings  Co.  v.  T.  H.  S3rmington  Co., 
230  Fed.  826,  denying  injunction  in  suit  for  infringement  of  Byers 
patent  for  draft-rigging  for  railway  cars,  where  person  charged  with 
infringement  does  not  furnish  essential  element;  National  Malleable 
Casting  Co.  v.  American  Steel  Foundries,  182  Fed.  640,  enjoining  in- 
fringement of  Towers  patent  for  car  coupler  by  making  locks  to  be  kept 
on  hand  to  replace  locks  of  patented  coupler;  dissenting  opinion  in 
Prest-0-Lite  Co.  v.  Heiden,  219  Fed.  848,  L.  R.  A.  1916P,  945,  136 
C.  C.  A.  515,  majority  holding  competitor  refilling  Prcst-0-Lite  tank  or 
selling  refilled  tank  without  obliterating  trademark  is  guilty  of  unfair 
competition. 

Sale  of  unpatented  article  for  use  In  patented  machine  is  contrllratory 
Infringement. 

Approved  in  Hiram  Walker  &  Sons  v.  Grubman,  224  Fed.  731,  enjoin- 
ing selling  of  imitation  Canadian  whisky,  made  in  United  States,  in  bulk 
to  saloon-keepers  for  purpose  of  refilling  bottles  in  substitution  of 
genuine  Canadian  whisky;  American  Graphophone  Co.  v.  Victor  Talk- 
ing Mach.  Co.,  183  Fed.  582,  106  C.  C.  A.  348  (reversing  Victor  Talking 
Mach.  Co.  V.  American  Graphophone  Co.,  178  Fed.  678),  licensee  buying" 
up  infringing  disc  records  made  by  others  and  reselling  them  does  not 
violate  injunction  against  infringers. 

Manufacture  and  sale  of  essential  unpatented  part  as  infringement 
of  combination  patent.    Note,  28  L.  R.  A.  (N.  8.)  1027. 

213  V.  S.  338-^39,  63  L.  Ed.  821,  29  Sup.  Ot.  492,  VAN  aiESON  V.  SCAILB. 

Not  cited. 
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213  V.  8.  S30r847,  53  L.  Ed.  822,  29  Bap.  Ct  493,  BOqXJTLLAB  LAND  & 
CATTLE   CO.   Y.   CUBTI8. 

Conflrmation  of  Mexican  grant  by  United  States  did  not  enlarge  estate 
and  give  riparian  riglits  to  confirmee. 

Approved  in  Wilson  Cypress  Co.  v.  Del  Pozo  y  Marcos,  236  U.  S.  649, 
59  L.  Ed.  768,  35  Sup.  Ct.  446,  land  of  Spanish  grant  confirmed  by  act 
of  1828  to  extent  of  one  lea^e  square  was  segregated  by  survey  of  1851 , 
and  subject  to  taxation  by  State;  Los  Angeles  Farming  etc.  Co.  v.  Los 
Angeles,  217  U.  S.  228,  54  L.  Ed.  745,  30  Sup.  Ct.  452,  under  act  of  1851 
confirming,  not  granting  titles,  extent  of  riparian  rights  of  pueblos  or 
persons  receiving  patents  from  United  States  are  matters  of  local  law. 
and  Supreme  Court  has  no  jurisdiction  to  review  on  error  decision  of 
California  court  tha^  city  of  Los  Angeles  has  exclusive  right  to  use  of 
water  of  Los  Angeles  River. 

Territorial  law  of  Arizona  of  1864,  adopting  common  law  of  England, 
did  not  adopt  doctrine  of  riparian  rights. 

Approved  in  Snyder  v.  Colorado  Gold  Dredging  Co.,  181  Fed.  66,  104 
C.  C.  A.  136,  in  Colorado  where  doctrine  of  appropriation,  not  common- 
law  doctrine  of  riparian  rights,  obtains,  appropriation  of  water  diverted 
by  ditch  over  public  land  is  not  affected  by  subsequent  location  of  placer 
gold  mine  on  land,  but  owner  of  ditch  cannot  increase  appropriation  by 
enlarging  ditch;  Van  Dyke  v.  Midnight  Sun  Mining  etc.  Co.,  177  Fed. 
91,  100  C.  C.  A.  503,  common-law  doctrine  of  riparian  rights  does  not 
apply  in  Alaska,  but  waters  on  non-navigable  streams  on  public  lands 
are  subject  to  appropriation,  and  locator  of  mining  claim  acquires  no 
riparian  rights,  as  against  prior  appropriator,  but  is  entitled  to  con- 
tinued used  of  water  nsed  for  working  mining  claim  as  against  subse- 
quent appropriator,  although  he  has  not  given  notice  of  appropriation. 

Extent  of  adoption  of  common  law.    Note,  Ann.  Cas.  1913E,  1235, 
1237,  1242. 

Blj^t  to  nse  water  is  not  confined  to  riparian  proprietors  under  cus- 
tomary law  of  ArizoBA. 

Approved  in  Hough  v.  Porter,  51  Or.  445,  102  Pac.  729,  where  defense 
in  suit  to  determine  water  rights  is  adverse  use  and  prior  appropriation, 
case  cannot  be  reopened  on  theory  that  case  was  tried  on  theory  that 
parties  were  riparian  owners  and  court's  construction  of  "Desert  Land 
Act"  of  Congress  of  1877  promulgated  new  doctrine  of  appropriation. 

213  U.  S.  347-359,  53  I..  Ed.  826,  29  Sup.  Ot.  <611,  AMEiBICAN  EANANA 
CO.  ▼.  UNITED  FBOTT  CK>. 

State  may  pnnish  person  found  witliin  its  JuriBdiction  for  acts  done 
without  its  Jurisdiction  with  purpose  of  having  detrimental  effect  within 
State. 

Limited  in  dissenting  opinion  in  Hyde  v.  United  States,  225  U.  S.  386, 
Ann.  Gas.  1914A,  614,  56  L.  Ed.  1133,  32  Sup.  Ct.  793,  majority  holding 
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overt  aets  performed  in  one  district  by  party  conspiring  in  another  dis- 
trict in  violation  of  Rev.  Stats.,  §  5440,  gives  jurisdiction  to  court  in 
district  where  overt  acts  are  performed. 

AU  legislation  is  pidma  fade  territorial  and  in  case  of  donbt  statute 
wiU  be  construed  as  Intended  to  be  confined  in  its  operation'  and  effect 
to  teirltorlal  limits  over  which  lawmaker  has  power. 

Approved  in  United  States  v.  Twenty-Five  Packages  of  Panama  Hats, 
231  U.  S.  362,  58  L.  Ed.  269,  34  Sup.  €t.  63,  consignor  making  fraudu- 
lent invoice  in  foreign  country  cannot  be  punished  but  goods  are  subject 
to  forfeiture  under  act  of  1909 ;  Cuba  R.  R.  Co.  v.  Crosby,  222  U.  S.  478, 
38  L.  B.  A.  (N.  8.)  40,  66  L.  Ed.  276,  32  Sup.  Ct.  132,  action  for  injuries 
received  in  Cuba  from  defects  of  machinery  is  governed  by  law  of  Cuba 
and  ruling  that  presumption  is  that  law  is  same  as  common  law,  in 
absence  of  proof  of  Cuban  law,  was  erroneous ;  Strassheim  v.  Daily,  221 
U.  S.  285,  55  L.  Ed.  788,  31  Sup.  Ct.  558,  person  absent  from  State  when 
crime  is  completed  becomes  fugitive  from  justice  by  committing  overt 
act  which  is  essential  step  toward  crime  and  absenting  himself  from 
State ;  Ex  parte  Graham,  216  Fed.  817,  holding  question  whether  person 
charged  with  obtaining  money  by  false  pretenses  is  fugitive  from  justice 
from  demanding  State  depends  upon  whether  he  committed  essential 
element  of  crime  within  State,  and  continuing  case  for  further  proof; 
The  Titanic,  209  Fed.  510,  ship  owner  cannot  maintain  proceeding  in 
United  States  court  for  limitation  of  liability  of  foreign  ship  against 
claims  arising  from  disaster  in  midocean,  under  Rev.  Stats.,  §§4282- 
4289;  United  States  v.  Nord  Deutscher  Lloyd,  186  Fed.  392,  steamship 
company  collecting  money  for  return  passage  of  aliens  and  retaining  it 
to  pay  such  charge  does  not  violate  Immigration  Act  of  1907  making 
it  misdemeanor  to  take  security  for  return  passage  of  aliens  brought  to 
United  States;  United  States  v.  Pacific  etc.  Nav.  Co.,  4  Alaska,  530,  in- 
dictment charging  railroad  with  exacting  excessive  rates  for  carrying 
freight  from  Skagway  to  Dawson  across  British  Columbia  territory  does 
not  charge  crime  within  jurisdiction  of  court;  O'Neill  v.  Central  Leather 
Co.,  87  N.  J.  L.  556,  94  Atl.  791,  title  to  property  sold  in  Mexico  for 
failure  to  pay  war  contribution  levied  by  commander  in  possession  of 
district  cannot  be  questioned  in  our  courts;  Homthal  v.  Western  Union 
Tel.  Co.,  166  N.  C.  606,  82  S.  E.  853,  denying  recovery  for  mental 
anguish  in  absence  of  pecnniary  loss  or  physical  suffering,  where  n^li- 
gence  causing  delay  in  transmission  of  telegram  occurred  in  Virginia 
and  laws  of  Virginia  do  not  jiermit  such  recovery;  State  v.  Columbian 
Nat.  Life  Ins<  Co.,  141  Wis.  569,  124  N.  W.  506,  insurance  company 
withdrawing  from  State  and  transacting  only  such  business  as  is  neces- 
sary under  outstanding  policies  is  not  subject  to  penalty  for  failure  to 
make  report  required  of  insurance  eompaniea  doing  business  within 
State. 
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Distinguished  in 'Oceanic  Steam  Navigation  Co.  ▼.  Mellor,  233  XT.  S. 
732,  L.  R.  A.  1916B,  687,  68  L.  Ed.  1180,  34  Snp.  Ct.  754,  owner  of  foiv 
eign  vessel  may  maintain  proceeding  in  United  States  court,  under  Rev. 
Stats.,  §§  4282-4289,  to  limit  liability  in  suits  brought  against  vessel  in 
United  States,  and  court  will  enforce  United  States  law,  not  British 
law;  United  States  v.  Nord  Dentscher  Lloyd,  223  U.  S.  518,  56  L.  Ed. 
533,  32  Sup.  Ct.  244,  steamship  company  taking  security  for  return  pas- 
sage of  aliens  brought  to  United  States  and  retaining  it  to  pay  such 
charge  violates  Immigration  Act  of  1907  requiring  excluded  aliens  to  be 
returned  at  cost  6i  steamship  company  bringing  them. 

What   are  ill^al   combinations   within   Sherman    Anti-trust   Act. 
Note,  Ann.  Caa.  1912D,  765. 

Bight  of  injured  person  not  party  to  agreement  to  assail  validity 
as  tending  to  monopoly.    Note,  26  L.  R.  A.  (N.  S.)  153. 

218  U.  8.    860>365,  53   Lb   Ed.  833,  29   8np.  Ct.  500,  SAND  FILTBATION 
OOBPOBATION  T.  OOWABDHT. 

Not  cited. 

213  U.  S.  36&-419,  63  I*.  Ed.  836,  29  Sup.  Ot  627,  UKITEI)  STATES  EX 
BEL.  ATTORNEY  GENERAL  v.  DELA.WAEE  it  HXmSON  OO. 

Where  statute  la  sosceptlblo  of  two  interpretations,  by  one  of  wblch 
grave  and  doobtful  constitutional  qneations  arise  and  by  other  of  which 
SQch  questions  are  avoided,  duty  of  court  is  to  adopt  latter. 

Approved  in  United  States  v.  Jin  Fuey  Moy,  241  U.  S.  401,  60  L.  Ed. 
1064,  36  Sup.  Ct.  658,  construing  Opium  Registration  Act  of  1914  as 
revenue  measure  in  view  of  doubts  as  to  its  validity  as  moral  measure; 
Lewis  Publishing  Co.  v.  Morgan,  229  U.  S.  311,  57  L.  Ed.  1202,  33  Sup. 
Ct.  867,  holding  provision  of  section  2  of  Postoffice  Appropriation  Act 
of  1912,  requiring  paid  matter  to  be  marked  advertisement  under  pen- 
alty of  exclusion  from  mails,  deals  only  with  second-class  privilege  and 
is  valid;  The  Abby  Dodge  v.  United  States,  223  U.  S.  175,  56  L.  Ed. 
393,  32  Sup.  Ct.  310,  act  of  1906  regulating  landing  of  sponges  at  ports 
of  United  States,  relates  only  to  sponges  taken  outside  of  territorial 
limits  of  State  and  is  valid ;  United  States  v.  Reading  Co.,  183  Fed.  483, 
purchase  by  railroad  of  controlling  interest  in  stock  of  another  railroad 
competing  in  carrjring  coal  from  Pennsylvania  mines  to  New  York  Harbor 
is  not  combination  in  restraint  of  interstate  trade,  where  predominating 
motive  was  to  preserve  traffic  agreements,  although  incidental  effect  was 
to  eliminate  competition ;  Jacksonville  v.  Bowden,  67  Fla.  187,  Ann.  Oaa. 
1915D,  99,  64  South.  772,  act  of  1913  conferring  power  upon  city  to 
regulate  number  and  powers  of  administrative  officers  and  boards  and 
providing  that  exercise  of  power  repeals  conflicting  statutes  is  not  void 
as  delegation  of  legislative  power  or  as  authorizing  municipality  to  re- 
peal State  law;  State  v.  Omaechevviaria,  27  Idaho,  803,  152  Pae.  282, 
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upholding  statnte  for  protection  of  stock  growers  enacted  by  territorial 
legislature  of  1883,  re-enacted  as  section  6872,  Revised  Statutes  of  1887, 
and  continued  in  force  by  ordinance  of  Constitution  approved  by  Fed- 
eral government  at  time  Idaho  was  admitted  as  State;  St.  Paul  Fire  etc. 
Ins.  Co.  y.  Lewis,  93  Kan..  589,  144  Pae.  823,  tax  imx>08ed  for  mainte- 
nance of  department  of  fire  marshal  upon  fire  insurance  companies  doing 
business  in  Kansas  based  on  gross  receipts  of  business  transacted  in 
State  is  limited  to  proceeds  of  fire  insurance  policies;  Gregg  v.  Laird, 
121  Md.  30,  87  Atl.  1114,  act  of  1910  creating  Public  Service  Commis- 
sion and  giving  it  power  to  regulate  rates  is  valid  and  places  public  ser- 
vice corporations  under  control  of  commission,  but  acts  of  1892  and  1894 
remain  unimpaired  until  commission  acts;  Enos  v.  Hanif,  98  Neb.  250, 
152  N.  W.  399,  holding  Gibson  Act  of  1907  making  it  unlawful  to  lease, 
occupy  or  use  building  owned  by  corporation  engaged  in  manufacture 
of  liquors  should  not  be  so  construed  as  to  result  in  unnecessary  dc-. 
struction  of  property  values;  dissenting  opinion  in  Thompkins  v.  Mis- 
souri etc.  Ry.  Co.,  211  Fed.  400,  52  L.  B.  A.  (N.  S.)  791,  128  C.  C.  A.  1, 
majority  holding  separate  coach  statute  of  Oklahoma  of  1900  was  valid 
defense  in  action  by  negro  for  damages  for  ejection  from  Pullman  car 
in  Oklahoma  set  apart  for  white  persons. 

Rejection  by  Senate  of  amendment  to  commoditiea  clause  expressly 
declaring  tbat  Interest,  direct  or  Indirect,  was  Intended  to  Indude  pro- 
hibition of  carrying  commodity  produced  by  corporation  In  wbicli  carrier 
Is  stockholder,  disposed  of  contention  that  Congress  Intended  to  Include 
stock  ownership  in  prohibition. 

Approved  in  Fox  v.  Washington,  236  U.  S.  277,  59  L.  Ed.  575,  35  Sup, 
Ct.  383,  statute  of  Washington  denouncing  willful  printing  or  circula- 
tion of  matter  encouraging  crime  is  valid  as  construed  by  State  court 
and  applied  in  case  of  person  publishing  article  encouraging  what  jury 
found  was  breach  of  State  law  against  indecent  exposure;  Plymouth 
Coal  Co.  V.  Pennsylvania,  232  U.  S.  546,  58  L.  Ed.  720,  34  Sup.  Ct.  359, 
construing  and  upholding  statute  of  Pennsylvania  of  1891  requiring 
owners  of  adjoining  anthracite  mines  to  leave  barriers  of  suitable  width 
to  saf egaard  employees ;  Union  Pacific  R.  R.  Co.  v.  Laramie  Stock  Yards 
Co.,  231  U.  S.  200,  58  L.  Ed.  182,  34  Sup.  Ct.  101,  act  of  1912  permitting 
State  statutes  of  limitation  to  apply  to  adverse  possession  of  land  within 
railroad  right  of  way  under  grant  of  1862  is  not  retroactive;  Tucker  v. 
Williamson,  229  Fed.  207,  construing  Harrison  Narcotic  Act  of  1914 
and  holding  physician  is  not  prohibited  from  dispensing  narcotics  in 
course  of  his  professional  practice  without  written  order  to  person  em- 
ploying him  because  he  does  not  personally  attend  patient;  Connole  v. 
Norfolk  etc.  Ry.  Co.,  216  Fed.  825,  Ohio  Workmen's  Compensation  Act, 
§  51,  is  applicable  to  employers  and  employees  engaged  in  interstate 
commerce  to  extent  only  that  both  are  engaged  in  intrastate  work  alone 
at  time  of  accident;  Dr.  J.  L.  Stephens  Co.  v.  United  States,  203  Fed. 
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823,  122  C.  C.  A.  135,  holding  Pore  Food  and  Drug  Act  of  1906  makes 
no  exemption  of  physicians  and  affirming  conviction  of  physician  for 
violation  of  act  in  giving  prescription  for  morphine  to  correct  morphine 
habit. 

CommodltieB  clause  of  Heplwni  Act  of  1906  does  not  inrohiliit  railroad 
from  movliig  commodities  1a  interstate  commerce  hecanse  it  has  mined  or 
produced  them,  trrespective  of  ownership  at  time  of  transportation. 

Approved  in  United  States  v.  Reading  Co.,  226  U.  S.  343,  57  L.  Ed. 
249,  33  Sup.  Ct.  90,  relief  for  violation  of  commodities  danse  of  Hep- 
bum  Act  of  1906  cannot  be  obtained  in  suit  to  enforce  provisions  of 
'Sherman  Anti-trust  Act  against  illegal  combination  of  railroad  and  coal 
mining  companies  commenced  before  enactment  of  Hepburn  Act;  United 
States  v.  Lehigh  Valley  R.  Co.,  225  Fed.  399,  404,  railroad  owning  coal 
mines  and  carrying  coal  of  company  under  its  control  is  not  violating 
commodities  clause  of  Hepburn  Act  of  1906  or  Sherman  Anti-trust  Act 
of  1890. 

Commodities  dause  of  Interstate  Commerce  Act  of  1906  prohibits  rall^ 
road  from  transporting  in  interstate  commerce  articles  or  commodities, 
mined  or  produced  by  carrier  or  under  its  authority,  where  at  time  of 
transportation  carrier  has  not  dissociated  itself  from  such  article  or  com- 
modity. 

Approved  in  United  States  v.  Delaware  etc.  R.  Co.,  213  Fed.  242,  248, 
249,  250,  253,  262,  where  railroad  organizes  coal  company  after  enact- 
ment of  Hepburn  Act  of  1906  and  enters  into  contract  by  which  coal 
company  becomes  owner  at  mines  of  coal  mined  or  purchased  by  rail- 
road, transportation  of  coal  from  its  mines  is  not  violation  of  commodi- 
ties clause  of  act;  Clark  Bros.  Coal  Min.  Co.  v.  Pennsylvania  R.  Co., 
241  Pa.  528,  529,  88  Atl.  759,  award  of  Interstate  Commerce  Commis- 
sion is  not  judgment  precluding  enforcement  of  claim  against  railroad 
in  State  court  for  damages  for  discrimination. 

Commodities  clause  of  Interstate  Commerce  Act  of  1906  doev  not  pro- 
hibit transportation  by  railroad  of  commodities  produced  by  corporation  in 
which  railroad  owns  stock. 

Approved  in  United  States  v.  Delaware  etc.  R.  R.  Co.,  238  U.  S.  525, 
527,  59  L.  Ed.  1442,  35  Sup.  Ct.  873,  mere  ownership  of  stock  by  rail- 
road in  coal  company  is  not  test  of  illegality  under  commodities  clause 
of  Hepburn  Act  of  1906,  but  unity  of  management  and  contract  enabling 
railroad  to  continue  in  mining  business  is  illegal;  United  States  v. 
Lehigh  Valley  R.  R.  Co.,  220  U.  S.  263,  266,  267,  65  L.  Ed.  460,  31  Sup. 
Ct.  387,  while  railroad's  ownership  of  stock  in  corporation,  irrespective 
of  extent  of  such  stock  ownership,  does  not  preclude  railroad  from  trans- 
I>orting  commodities  of  such  corporation,  amendment  to  bill  in  com- 
modities case  alleging  facts  showing  absolute  control  of  railroad  over 
coiporation  whose  products  are  transported  should  have  been  allowed; 
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Hocking  Valley  R.  Co.  v.  New  York  Coal  Co.,  217  Fed.  734, 132  C.  C.  A, 
387,  where  petition  and  proof  make  case  under  first  clause  of  Ohio 
Statute,  §  3373,  of  denial  of  switch-track  connection,  that  case  was  tried 
as  arising  under  second  clause  on  theory  that  defendant  railroad  is 
interested  in  freights  of  other  shippers,  is  immaterial. 

Commodities  clause  of  Xintentate  Oommerce  Act  la  inherently  witUn 
power  of  Ck>ngre88  to  enact. 

Approved  in  Delaware  etc.  R.  R.  Co.  y.  ITnited  States,  231  U.  S.  369, 
58  L.  Ed.  272,  34  Sup.  Ct.  65,  upholding  commodities  clause  of  Hepburn 
Act  of  1906,  and  holding  supplies  purchased  for  operating  carrier's 
mines  is  within  prohibition  of  act,  where  seventy-five  per  cent  of  product 
of  mines  is  for  sale  and  only  twenty-five  per  cent  for  carrier's  own  use ; 
United  States  v.  Reading  Co.,  226  Fed.  273,  276,  281,  282,  283,  where 
title  to  cflpital  stock  of  railroad  and  coal  company  is  in  holding  com- 
pany and  ownership  is  common,  but  business  is  kept  separate,  and  rail- 
road makes  usual  charges  for  carrying  coal,  railroad  is  not  violating 
commodities  clause  of  Hepburn  Act  of  1906  or  Sherman  Anti-trust  Act 
of  1890;  United  States  v.  Lake  Shore  etc.  Ry.  Co.,  203  Fed.  315,  hold- 
ing contract,  between  railroads  engaged  in  carrying  coal  from  mines 
to  lake  ports,  relating  to  control  of  traffic  and  coal  companies  is  viola- 
tion of  commodities  clause  of  Hepburn  Act  of  1906,  and  Sherman  Anti- 
trust Act  of  1890;  United  States  v.  Patterson,  201  Fed.  715,  upholding 
Sherman  Anti-trust  Act  of  1890,  and  criminal  prosecutions  under  it; 
State  V.  Louisville  etc.  R.  Co.,  97  Miss.  51,  Ann.  Oaa.  19120,  1150,  51 
South.  923,  upholding  statute  of  1908  providing  for  forfeiture  of  char- 
ter of  railroad  to  engage  in  business  in  State  upon  its  removal  of  action 
against  it  in  State  court  to  Federal  court;  H.  K.  Mulford  Co;  v.  Curry, 
163  Cal.  285,  125  Pac.  240,  Civil  Code,  §  409,  and  Political  Code,  §  416, 
in  so  far  as  they  attempt  to  impose  license  tax  based  on  amount  of  for- 
eign corporation's  capital  stock,  invested  in  State  or  elsewhere,  are  void ; 
dissenting  opinion  in  United  States  v.  Ohio  Oil  Co.,  234  U.  S.  574,  58 
L.  Ed.  1476^  34  Sup.  Ct.  956,  majority  upholding  provision  of  Hepburn 
Act  of  1906  declaring  persons  engaged  in  interstate  transportation  of 
oil  by  pipe-lines  to  be  common  carrier  within  meaning  of  act  to  regulate 
commerce;  dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Kansas,  216 
U.  S.  55,  54  L.  Ed.  378,  30  Sup.  Ct.  190,  majority  holding  statute  of 
Kansas  imposing  charter  fee  of  given  per  cent  of  capital  representine: 
property  within  and  without  State  is  void;  dissenting  opinion  in  First 
Kat.  Bank  of  Anamoose  v.  United  States,  206  Fed.  385,  46  L.  B.  A. 
(N.  8.)  1139, 124  C.  C.  A.  256,  majority  holding  collection  of  sight  draft 
attached  to  bill  of  lading  of  interstate  shipment  of  intoxicating  liquor 
does  not  subject  bank  to  fine  imposed  by  section  239  of  Penal  Code; 
dissenting  opinion  in  Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed. 
825,  majority  holding  amendment  of  1906  to  Interstate  Commerce  Act  of 
1887,  declaring  owners  of  private  pipe-lines  transporting  oil  in  inter- 
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state  commerce  to  be  common  cairier  within  provisions  of  Interstate 
Commerce  Act  is  void. 

Distinguished  in  United  States  v.  Delaware  etc.  B.  B.  Co.;  238  U.  S. 
528,  529,  59  L.  £d.  1443,  35  Sup.  Ct.  873,  where  railroad  engaged  in 
mining  coal  for  sale,  after  passage  of  Hepburn  Act  of  1906,  organizes 
coal  company  with  officers  of  railroad  as  officers  of  coal  company  and 
ninety  per  cent  of  stockholders  investing  in  stock  of  coal  company,  con« 
tract  between  two  corporations  under  which  railroad  continues  mining 
business,  is  void;  Prairie  Oil  ft  Gas  Co.  v.  United  States,  204  Fed.  805, 
818,  construing  amendment  of  1906  to  Interstate  Commerce  Act  of  1887, 
declaring  owners  of  private  pipe-lines  transporting  oil  in  interstate  com< 
merce  to  be  common  carriers  within  supervisory  provision  of  Interstate 
Commerce  Act,  and  holding  it  void. 

CommodltleB  daiise  of  amendment  of  1906  to  Inteistate  Oommerce  Act 
Is  not  void  because  of  exception  as  to  timber. 

Approved  in  United  States  v.  Louisiana  etc.  By.  Co.,  234  U.  S.  27, 
58  Ik  Ed.  1195,  34  Sup.  Ct.  741,  exception  of  timber  from  commodities 
clause  of  Hepburn  Act  of  1906  is  valid,  and  order  of  Interstate  Com- 
merce Commission  requiring  trunk  lines  to  establish  through  routes  and 
joint  rates  as  to  property  to  be  transported  by  others  than  proprietary 
owners  over  tap  lines  is  void  as  creating  discrimination  against  pro- 
prietary owners  of  tap  lines  to  lumber-mills;  District  of  Columbia  v. 
Brooke,  214  U.  S.  149,  53  L.  Ed.  945,  29  Sup.  Ct.  560,  upholding  act  of 
1896  providing  for  drainage  of  District  of  Columbia;  United  States  v. 
Billings,  190  Fed.  365,  upholding  Tariif  Act  of  1909  imposing  tonnage 
tax  on  foreign  built  yachts ;  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  905, 
and  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  945,  946,  both  uphold- 
ing Federal  Employers'  Liability  Act  of  1908. 

Qaestion  of  constitutionality  of  penalties  provision  of  commodltieg 
elanse  of  Jnterstate  Oommerce  Act  of  1906  Is  separable  and  may  be  left 
to  be  determined  In  salt  to  enforce  penalties. 

Approved  in  Western  Union  Tel.  Co.  v.  Richmond,  224  U.  S.  172,  56 
L.  Ed.  717,  32  Sup.  Ct.  449,  ordinance  of  1895,  as  amended  in  1902  and 
1903  regulating  location  of  telegraph  wires  and  conduits  is  not  rendered 
void  by  provision  for  penalties  which  is  separable,  and  if  oppressive 
application  is  made  of  them  bill  may  be  filed  then ;  Grenada  Lumber  Co. 
V.  Mississippi,  217  U.  S.  443,  54  L.  Ed.  831,  30  Sup.  Ct.  535,  upholding 
Mississippi  anti-trust  statute,  section  5002,  Mississippi  Code,  and  not 
deciding  whether  separable  penalties  provision  is  void  as  imposing  ex- 
cessive penalties;  Grand  Trunk  Ry.  Co.  v.  Michigan  Railroad  Commis- 
sion, 198  Fed.  1021,  upholding  Michigan  statute,  of  1909  relating  to 
intracily  transportation  of  carload  freight  between  terminal  tracks  and 
junction  points  and  denying  injunction  to  restrain  enforcement  of  stat- 
ute or  orders  of  commission,  but  not  determining  validity  of  separable 
provisions  for  penalties. 
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Effect  of  partial  invalidity  of  statute.    Note,  AniL  Oas.  1916D,  17, 
86. 

Power  of  Oongrefls  to  regulate  commerce  is  ever  enduring  and  mnat  re- 
main ftee  from  restrictions  and  limitations  arising  or  asserted  to  arise  liy 
State  laws,  whether  enacted  before  or  after  Congress  acts. 

Approved  in  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  416,  L.  B.  A. 
1915G,  1189,  58  L.  Ed.  1023,  34  Sup.  Ct.  612,  upholding  Kansas  statute 
of  1909  regulating  rates  of  fire  insurance. 

Wliere  constmction  of  commodities  clause  of  act  of  1906  differs  from 
tliat  given  to  it  by  court  below  in  suit  by  government,  not  to  enforce 
penalties,  but  to  determine  its  validity,  Judgment  tbat  provision  is  void 
is  reversed  and  remanded  witli  directions  to  enforce  statute  as  now  inter- 
preted. 

Approved  in  United  States  v.  Pennsylvania  R.  R.  Co.,  220  U.  S.  276, 
55  L.  Ed.  465,  31  Sup.  Ct.  392,  under  decision  in  commodities  clause 
cases,  dismissal  of  bill  absolutely  was  not  error,  where  government  did 
not  ask  leave  to  amend. 

Distinguished  in  United  States  v.  Lehigh  Valley  R.  Co.,  176  Fed.  1018, 
denying  motion  to  dismiss  without  prejudice  and  dismissing  commodi* 
ties  case  absolutely,  where  government  refused  to  proceed  upon  dis- 
allowance of  amendment  to  bill  to  show  railroad's  absolute  control  over 
corporation  whose  products  are  transported  by  it. 

Miscellaneous.  Cited  in  United  States  v.  Erie  R.  R.  Co.,  220  U.  S. 
276,  55  L.  Ed.  465,  31  Sup.  Ct.  387,  incidentally ;  United  States  v.  Dela- 
ware etc.  R.  Co.,  213  Fed.  251,  reciting  history  of  litigation. 

213  U.  S.  419-435,  63  Im.  Ed.  853,  29  8ap.  Ct  621,  STROKa  ▼.  BEPIDE. 

Where  director  owns  three-fourths  of  shares  of  stock  and  contrela 
affairs  of  corporation  owning  friar  lands  in  Philippines,  ooncealmeiit  of 
his  identity  and  impending  sale  of  lands  to  government  and  purdiaao  of 
stock  of  shareholder  amounts  to  deceit  sufficient  to  avoid  sale  of  such  shares. 

Approved  in  Beyer  v.  North  American  Coal  etc.  Co.,  32  N.  D.  551, 
156  N.  W  207,  holding  complaint  in  suit  by  minority  stockholder  to 
enjoin  foreclosure  of  mortgage  on  property  of  corporation  siates  cause 
of  action,  where  he  has  another  action  pending  to  impound  assets  of 
corporation. 

Distinguished  in  Steinfeld  v.  Nielsen,  15  Ariz.  445,  139  Pac.  888,  re- 
fusing to  set  aside  sale  of  shares  of  mining  corporation  to  person  domi- 
nating company  and  dictating  policy,  who  suspends  operation  of  mines 
for  purpose  of  acquiring  stock;  Haverland  v.  Lane,  89  Wash.  568,  569, 
154  Pac.  1122,  1123,  purchase  of  stock  by  stockholder  and  o£&cer  of 
corporation  from  other  stockholders  without  informing  them  of  con- 
tract to  sell  it  above  market  value  is  not  actionable  deceit. 

Duty  of  director  toward  one  from  whom  he  purchases  stock.    Note^ 
L.  B.  A.  1916B,  713,  715. 
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Obligation  of  directors  to  diselose  matters  which  may  make  shares 
more  valuable,  before  purchasing  from  stockholders.  Note,  4 
B.  K  0.  800,  801. 

Joinder  of  stockholders  in  suit  against  officer  or  director  based 
npon  transactions  inter  se.    Note,  46  L.  B.  A.  (N.  S.)  139. 

218  U.  S.  436-463,  53  L.  Ed.  862,  29  Sup.  Ot.  640,  PEIiAWABE  9t  HUDSON 
CO.  ▼.  AUBANT  ft  8.  R.  B.  CO. 

Equity  Bole  94  zeqnirlng  complaint  In  salt  by  stockholder  to  set  forth 
efforts  of  plaintiff  to  secure  action  hy  directors  does  not  apply-  where  di- 
rectors are  acting  in  their  oim  Interest  in  manner  destmctlTe  of  rights 
of  stockholders. 

Approved  in  Ross  v.  Quinnesec  Iron  Min.  Co.,  227  Fed.  341,  142 
0.  C.  A.  33,  bill  by  minority  stockholder  to  set  aside  contract  showing 
that  directors  are  in  complete  control  and  are  direct  beneficiaries  of 
contract  complies  with  Equity  Rule  27;  Ogden  v.  Gilt  Edge  ConsoL 
Mines  Co.,  226  Fed.  728,  140  C.  C.  A.  697,  where  allegations  of  petition 
by  stockholders  to  intervene  in  bankruptcy  proceeding  against  corpora- 
tion show  attitude  of  directors  is  adverse  to  interests  of  corporation, 
preliminary  steps  required  by  Equity  Rule  27  will  be  dispensed  with; 
Hyams  v.  Calumet  &  Hecla  Min.  Co.,  221  Fed.  638,  137  C.  C.  A.  239, 
where  relief  sought  by  minority  stockholder's  bill,  in  suit  against  cor- 
poration and  another  corporation  controlling  it,  would  be  detrimental  to 
interests  of  directors  of  controlling  corporation,  Equity  Rule  27  does 
not  require  allegation  that  request  was  made  that  directors  take  action ; 
Corey  v.  Independent  Ice  Co.,  207  Fed.  464,  minority  stockholders  can- 
not maintain  suit  for  treble  damages  under  Sherman  Anti-trust  Act, 
but  objection  that  bill  does  not  meet  requirements  of  Equity  Rule  94 
cannot  be  sustained;  Post  v.  Buck's  Stove  etc.  Co.,  200  Fed.  920,  43 
L.  B.  A.  (N.  S.)  498, 119  C.  C.  A.  214,  minority  stockholder  cannot  main- 
tain suit  for  treble  damages  under  Sherman  Anti-trust  Act  against  labor 
organization  boycotting  its  products,  where  board  of  directors  made 
settlement  releasing  such  right  of  action;  Crawford  v.  Seattle  etc.  Ry. 
Co.,  198  Fed.  923,  where  allegations  of  bill  in  stockholder's  suit  show, 
that  corporation  of  State  is  under  control  of  nonresident  codefendants, 
it  is  properly  aligned  with  them,  and  suit  is  not  removable;  Howard  v. 
National  Telephone  Co.,  182  Fed.  221,  Equity  Rule  94  does  not  apply  to 
stockholder's  bill  to  set  aside  illegal  issue  of  corporation's  stock  and 
transfer  thereof  by  directors  without  authority  or  knowledge  of  stock- 
holders for  services  worth  not  more  than  one-tenth  par  value  of  stocks, 
where  transferee  corporation  by  means  of  illegal  issue  intends  to  take 
control  of  corporation  issuing  stock;  Reed  v.  HoUingsworth,  157  Iowa, 
106,  107,  135  N.  W.  42,  stockholder  may  sue  in  behalf  of  himself  and 
other  stockholders  without  demand  on  directors  to  bring  action,^  where 
their  fraud  is  basis  of  suit;  Continental  Securities  Co.  v.  Belmont,  206 
N.  Y.  19,  Ann.  Gas.  1914A,  777,  61  L.  B.  A.  (N.  S.)  112,  99  N.  E.  142, 
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application  by  stockholder  to  directors  for  redress  before  bringiBg  rep- 
resentative action  is  unnecessary,  where  complaint  contains  allegations 
of  fraud  and  misappropriation  of  shares  through  nominal  purchase  of 
property  and  pretended  payment  of  claim  for  services. 

Necessity  that  stockholder,  before  bringing  action  in  behalf  of  cor- 
poration, should  apply  to  stockholders  for  relief  in  addition  to 
demanding  that  corporate  officers  institute  suit.  Note,  Aim.  Gas. 
1914A,  783. 

Application  to  board  of  directors  or  body  of  stockholders  as  con-p 
dition  of  stockholder's  right  to  sue  on  behalf  of  corporation. 
Note,  51  L.  B.  A.  (N.  8.)  102,  116. 

813  tJ.  B.  463-457,  53  Zi.  Bd.  809,  29  Sup.  Ot.  519,  MAHBOK  T.  WILUAMB. 

Adjttdlcatioa  of  bankrmrley  of  partaen  is  food  against  all  world  for 
porpose  of  adndnisterlng  property,  but  is  not  res  Judicata  as  to  fwristence 
of  partnenlilp  or  title  to  partnership  assets. 

Approved  in  In  re  McCrum,  214  Fed.  213,  130  G.  C.  A.  555,  where 
involuntary  petition  in  bankruptcy  charges  assignment  for  benefit  of 
creditors  and  no  creditor  appears  denying  this  act  of  bankruptcy,  and 
no  proof  is  made  that  assignment  transferred  whole  of  property  of 
bankrupt,  adjudication  of  bankruptcy  is  not  conclusive  that  assignment 
is  general  one;  Corbett  v.  Riddle,  209  Fed.  814,  126  C.  C.  A.  535,  judg- 
ment of  bankruptcy  court  that  person  is  bankrupt  and  property  is  sub- 
ject to  administration  in  bankruptcy  is  in  rem  and  cannot  be  attacked 
collaterally  by  claimant  of  property  belonging  to  bankrupt's  estate; 
Makins'  Produce  Co.  v.  Oallison,  67  Wash.  441,  121  Pac.  840,  judgment 
condemning  butter  as  renovated  butter  is  not  conclusive  in  action  for 
price  of  butter  claimed  by  buyer  to  be  same  butter,  where  condemned 
butter  was  seized  more  than  three  months  after  sale  and  evidence  is 
conflicting  as  to  whether  it  is  same  butter;  In  re  Riggs,  214  U.  8.  14, 
53  L.  Ed.  889,  29  Sup.  Ct.  598,  arguendo. 

Wliere  person,  not  creditor,  fumiilies  cai^tal  for  business,  some  kind 
of  Joint  interest  may  be  inferred. 

Approved  in  Freeman  v.  Huttig  Sash  etc.  Co.,  105  Tex.  571,  Ann. 
Oas.  1916£p  446,  153  S.  W.  125,  purchaser  of  partner's  interest  in  firm 
with  intention  not  to  become  partner,  but  that  business  should  be  in- 
corporated, becomes  partner,  where  incorporation  is  deferred. 

Evidence  is  sufficient  to  support  finding  of  two  lower  courts  that  re- 
lation between  two  brothers  interested  in  business  was  partnership  by 
impUed  understanding  until  corporation  was  formed. 

Approved  in  In  re  Lamon,  171  Fed.  519,  fact  that  person  having  title 
to  real  estate  passed  part  of  income  to  another  does  not  establish  jMurt- 
nershi]^ 


1605  IN  RE  WINN.  213  U.  S.  458^69 

213  U.  8.  458-469,  59  L.  Ed.  873,  29  Sap.  Ot  516,  IK  SE  WINN. 

Cause  cannot  be  remoTed  from  State  to  Federal  court  nnless  it  could 
liave  been  brought  originally  in  latter  court. 

Approved  in  Eddy  y.  Chicago  etc.  Ry.  Co.,  226  Fed.  123,  action  by 
citizen  of  Montana  against  corporation  organized  in  Wisconsin  and  citi- 
zens of  Wisconsin  brought  in  Minnesota  court  is  not  removable;  Hub- 
bard V.  Chicago  etc.  Ry.  Co.,  176  Fed.  996,  granting  motion  to  remand 
action  for  personal  injuries  under  Federal  Employers'  Liability  Act  not 
brought  in  district  in  which  -  defendant  resides. 

Oaoae  ia  removable  as  one  arliing  under  Federal  Oonatitntlon  and  laws 
only  wben  plaintiff's  statement  of  bis  own  cause  of  action  shows  tbat  it  is 
based  upon  Federal  Cfoastitution  or  laws. 

Approved  in  Steele  v.  Halligan,  229  Fed.  1018,  denying  motion  to 
remand  action  for  personal  injuries  by  prisoner  in  Federal  penitentiary 
against  warden,  where  accident  occurred  on  land  used  exclusively  for 
penitentiary;  Storm  Lake  Tub  etc.  Factory  v.  Minneapolis  etc.  R.  Co., 
209  Fed.  898,  complaint  in  action  against  railroad  to  recover  for  dam- 
age to  interstate  shipment  does  not  show  cause  of  action  arising  under 
Federal  laws  removable  under  section  24  of  Judicial  Code  regardless  of 
amount  in  controversy  or  diversity  of  citizenship;  Hagerla  v.  Mississippi 
River  Power  Co.,  202  Fed.  773,  land  owner  in  condemnation  suit  in  State 
court  by  filing  pleading  which  is  in  effect  cross-bill  in  equity,  alleging 
that  adverse  party  is  private  corpoi-ation  without  power  to  condemn 
land,  makes  corporation  a  defendant  and  entitles  latter  to  remove 
cause  to  Federal  court;  W.  G.  Coyle  A  Co.  v.  Stem,  193  Fed.  585,  113 
C.  C.  A.  450,  petition  to  seise  and  sell  vessel  under  mortgage  alleging 
illegal  sale  of  vessel  by  Federal  marshal  without  reading  mortgage  no- 
tices, does  not  show  removable  controversy  as  ease  arising  under  Fed- 
eral law;  Clark  v.  Southern  Pac.  Co.,  175  Fed.  125,  denying  motion  to 
remand  action  under  Federal  Employers'  Liability  Act  not  brought  in 
district  of  residence  of  either  party,  where  both  parties  consented  to 
jurisdiction;  Long  v.  Quinn  Bros.,  215  Mass.  87,  102  N.  £.  349,  under 
Judicial  Code  of  1911,  action  for  personal  injuries  by  alien  is  not  re- 
movable because  petition  for  removal  alleges-  that  action  arises  under 
Federal  law  in  that  plaintiff  contests  validity  of  judgment  of  Federal 
court;  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201  Fed.  935, 
120  C.  C.  A.  257,  ai^endo. 

Mandamus  must  not  be  permitted  to  usurp  functions  of  writs  of  err<H: 
or  appeals. 

Approved  in  In  re  Riggs,  214  U.  S.  14,  15,  58  L.  Ed.  889,  29  Sup.  Ct. 
598,  mandamus  cannot  be  substituted  for  writ  of  error  to  review  ad- 
judication of  bankruptcy  court  that  corporation  is  bankrupt,   where 
court  decides  questions  of  fact,  or  of  mixed  law  and  fact. 
XIX— 95 
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Right  of  private  person  to  mandamus  to  enforce  perfoi-manee  of 
duty  by  court  or  magistrate.    Note,  Ajm.  OaB.  1912A,  1120. 

Mandamus  lies  to  compel  Federal  Olrcnit  Oonrt  to  remand  case  where 
record  makes  it  clear  tliat  court  was  witboot  jurisdiction  to  take  action. 

Approved  in  In  re  Cleland,  218  U.  S.  122,  54  L.  Ed.  964,  30  Sup.  Ct. 
647,  mandami;^  does  not  lie  to  compel  dismissal  of  case,  where  circuit 
judge  certifies  that  case  involves  controversy  within  jurisdiction  of  Cir- 
cuit Court ;  In  re  Metropolitan  Trust  Co.,  218  U.  S.  319,  321,  54  L.  Ed. 
1054,  1055,  31  Sup.  Ct.  18,  mandamus  lies  to  compel  Circuit  Court  to 
reinstate  decree  vacated  without  jurisdiction;  In  re  Dennett,  215  Fed. 
677,  678,  131  C.  C.  A.  607,  directing  rule  to  show  cause  why  mandamus 
should  not  issue  to  compel  District  Court  to  annul  decree  modifying 
prior  decree  on  motion  made  after  term ;  Crocker  v.  Justices  of  Superior 
Court,  208  Mass.  165,  21  Ann.  Cas.  1061,  94  N.  £.  371,  mandamus  lies  to 
compel  court  to  consider  motion  for  change  of  place  of  trial  from  one 
county  to  another  in  criminal  case. 

Qualified  in  Ex  parte  Harding,  219  U.  S.  373,  375,  376,  377,  379. 
37  L.  B.  A.  (N.  S.)  892,  55  L.  Ed.  255,  257,  258,  31  Sup.  Ct.  324,  denying 
mandamus  to  compel  Circuit  Court  to  remand  cause,  where  its  decision 
of  issues  of  separable  controversy  and  citizenship  was  within  its  juris- 
diction. 

Mandamus — ^To    compel   removal   or   remand   of   esse*    Note,   37 
L.  B.  A.  (K.  S.)  393. 

General  appearance  may  amonnt  to  waiver  if  some  Oircnit  Court  has 
Jurisdiction,  tat  neither  appearance  nor  consent  can  confer  jurisdictioii 
if  no  Circuit  Court  has  Jurisdiction, 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Orr,  216  Fed.  262,  denying 
motion  to  remand  suit  by  assignee  in  district  of  his  residence  removed 
to  Federal  court  of  that  district,  where  objection  that  suit  could  only 
be  maintained  ih  district  of  residence  of  assignor  was  waived  by  ap- 
pearance; Western  Union  Telegraph  Co.  v.  Louisville  etc.  R.  Co.,  201 
Fed.  939,  120  C.  C.  A.  257,  proceeding  to  condemn  ri^ht  of  way  for 
telegraph  line  is  not  removable  to  Federal  court  on  ground  that  it  is 
one  arising  under  Federal  Constitution  and  laws,  where  defendants  are 
not  residents  of  district  and  plaintiff  has  not  waived  objection  thereto; 
Waterman  v.  Chesai)eake  etc.  Ry.  Co.,  199  Fed.  668,  granting  motion  to 
remand  suit  by  assignee  which  could  not  be  maintained  by  assignor  in 
Federal  court  over  objection  of  defendant;  Turk  v.  Illinois  Cent.  R. 
Co.,  193  Fed.  254,  denying  motion  to  remand  suit  by  insurance  company, 
having  paid  fire  loss,  against  railroad  in  name  of  insured,  which  was 
removed  to  Federal  court  on  ground  of  diversity  of  citizenship,  where 
insured  lived  in  Federal  district,  but  insurer  and  railroad  did  not; 
George  v.  Tennessee  Coal  etc.  R.  Co.,  184  Fed.  952,  suit  brought  in 
Georgia  by  citizen  of  Alabama  against  citizen  of  Tennessee  is  not  re- 
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movable  over  objection  of  plaintiff;  Shawnee  Nat.  Bank  v.  Missouri  etc. 
Ry.  Co.,  175  Fed.  460,  suit  brought  in  eastern  district  of  Oklahoma  by 
citizen  of  that  State  who  was  resident  of  western  district  against  citi- 
zen of  another  State  is  not  removable  to  Federal  court  in  eastern  dis- 
trict  without  plaintiff's  consent,  though  suit  was  brought  in  that  district 
to  defeat  Federal  jurisdiction. 

Miscellaneous.  Cited  in  North  Carolina  Min.  Co.  v.  Westfeldt,  215 
U.  8.  587,  54  L.  Ed.  388,  30  Sup.  Ct.  404,  dismissing  for  want  of  juris- 
diction. 
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214  UNITED  STATES. 


214  IT.  8.  1-8,  53  la.  Ed.  886,  29  Sap.  Ct.  605,  OOMPTOIX  ▼.  ALABAMA. 

In  ftlNMnce  of  Indlctmeiit  fnrnlihed  by  denuading  State,  no  antlioilty 
is  conf otrad  upon  GOTemor  by  Bevited  Statutes,  section  5278,  to  iBtme  war- 
rant of  arrest. 

Approved  in  Roes  v.  Crofutt,  84  Conn.  373,  Ann.  Gas.  19120,  1295,  80 
Atl.  91,  Governor  before  issuing -extradition  warrant  must  have  before 
him  copy  of  indictment,  information  or  affidavits  before  magistrate 
in  deraa^iding  State. 

Judiciary  diould  not  int«rf«re  on  habeas  corpus,  where  papers  upon 
wbicb  requisition  for  fugitlTe  ftom  justice  is  based,  are  regarded  as  suilL- 
clent  by  botb  ezecntiTes. 

Approved  in  Ex  parte  Hoffstot,  180  Fed.  243,  denying  habeas  corpus 
to  release  resident  of  New  York  held  for  extradition  to  Pennsylvania 
on  charge  of  conspiracy  to  bribe  members  of  city  council  of  Pittsburgh 
to  select  certain  banks,  one  of  which  he  was  president,  as  city  deposi- 
tories, where  there  was  evidence  that  he  was  in  Pittsburgh  when  some 
acts  of  conspiracy  were  performed. 

214  U.  S.  9-15,  53  X*.  Ed.  887,  28  Sup.  Ot.  698,  IN  SB  EIOOB. 
Not  cited. 

214  U.  S.  16-19,  53  It.  Ed.  889,  29  Sup.  Ot.  599,  WHITOOISB  y.  WHITE. 

Finding  of  Land  Department  in  favor  of  homestead  entry  in  contest 
with  persons  claiming  to  Aave  been  occupants  of  land  as  town  site,  resting 
on  priority  of  former's  equitable  rights,  is  conclusiye. 

Approved  in  Ross  v.  Day,  232  U.  S.  116,  58  L.  Ed.  630,  34  Sup.  Ct, 
233,  decision  of  Secretary  of  Interior  and  his  findings  are  conclusive  as 
to  whether  Indian  allotment  was  in  'accord  with  ownership  of  improve- 
ments upon  land;  United  States  v.  Primrose  Coal  Co.,  216  Fed.  557,  de- 
cision of  Land  Department  that  land  was  subject  to  entry  under  Timber 
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and  Stone  Act  of  1878  is  final;  Le  Marcbal  v.  Tegarden,  175  Fed.  685, 
99  C.  C.  A.  236,  decision  of  Secretary  of  Interior  authorizing  transfer 
of  mistaken  entiy  of  public  land  to  homestead  tract  of  another  was 
contrary  to  Reyised  Statutes,  §  2372^  and  is  no  obstacle  to  bill  seeking 
equitable  relief;  Balderston  v.  Brady,  17  Idaho,  575, 107  Pac.  495,  grant- 
ing writ  of  prohibition  to  prevent  State  Board  of  Land  Commissioners 
from  relinquishing  rights  of  State  to  certain  school  lands. 

214  IT.  a  1S^38^  63  Lu  Ed.  892,  29  Sup.  Ot.  601,  SMITHSOIIIAV  IHBTITU- 
TION  ▼.  ST.  JOHN. 

Quaere,  whether  Sapreme  Court  has  Jnilsdiction  to  zerlew  Judgment 
on  writ  of  error,  where  petttlni  for  reliaaxliig  aMerting  Federal  q.nfletioii 
has  been  set  up  is  denied  with  statement  that  no  Federal  question  has  been 
raised. 

Cited  in  dissenting  opinion  in  City  of  Memphis  t.  Cumberland  Tel. 
&  Tel.  Co.,  218  U.  S.  639,  54  L.  Ed.  1190.  31  Sup.  Ct.  115,  majority  hold- 
ing statements  in  bill  that  ordiaanoes  were  illegal  i«fer  to  State  Con- 
stitution in  absence  of  distinct  reference  to  Federal  Constitution,  and 
although  judge  of  Federal  Cireuit  Court  declares  in  his  opinion  that 
ordinance  violates  complainant's  Federal  rights  this  court  has  no  juris- 
diction under  section  5  of  Court  of  Appeals  Act  of  1891. 

Duty  to  give  foil  force  and  effect  to  proiisions  of  Constitution  of  an- 
other State  is  as  obligatory  as  similar  duty  in  reqiect  to  jndidsl  proceedings. 

Approved  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass. 
207,  40  L.  R.  A.  (N.  S.)  S14,  89  N.  £.  214,  judgment  of  Federal  court 
in  another  State  in  favor  of  executor  of  promoter  sued  by  corporation 
for  rescission  of  sale  of  property  to  it  by  promoter  and  his  associate 
does  not  estop  corporation  from  suing  associate  in  Massachusetts  court 
for  secret  profits,  where  latter  was  not  party  to  suit  in  Federal  court. 

Mere  construction  by  State  court  of  statute  of  another  State,  without 
questioning  its  validity,  does  not  deny  to  It  fall  faith  and  credit  required 
by  Constitution. 

Approved  in  St.  Louis  etc.  R.  Ill  Co.  v.  Wabash  R.  R.  Co.,  217  U.  S. 
251,  54  L.  Ed.  755,  30  Sup.  Ct.  510,  dismissing  direct  appeal  to  Supreme 
Court  from  decision  of  Cireuit  Court  on  petition  to  enforce  rights  of 
original  foreclosure  suit  upon  dispute  arising  as  to  rights,  granted  by 
intervention  decree,  where  construction  of  decree  did  not  involve  valid- 
ity, and  jurisdiction  of  Circuit  Court  depended  solely  upon  diversity 
of  citizenship. 

214  XT.  S.  83-47,  63  Ih  Ed.  900,  29  Su^.  Ct.  693,  MEBOBAHTB^  NAT.  BANS 
OF  BALTIMO&S  Y.  X7NITED  STATES. 

Not  cited. 
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214  IT.  S.  47-70,  53  L.  Ed.  904,  29  Sup.  Ot.  683,  J.  M.  CEBAU.OS  ft  CO.  ▼. 
UNITED  STATES. 

The  refusal  of  Court  of  daiins  to  make  allowance  for  transportation 
ftom  PliiUppines  to  Spain,  under  contract  with  United  States,  of  certain 
Spanish  prisoners  of  war,  certified  by  consul  to  have  been  landed  In  Spain, 
win  not  be  disturbed  on  appeal  where  method  prescribed  by  contract  of 
determining  fact  that  such  persons  had  been  taken  aboard  in  Philippines 
had  not  been  pursued,  and  evidence  did  not  satisfactorily  establish  that 
such  persons  were  entitled  to  transportation  under  the  contract. 

Distinguished  in  United  States  v.  Soci^te  Anonyme  des  Anciens 
Eablisements  Cail,  224  U.  S.  330,  56  L.  Ed.  788,  32  Sup.  Ct.  479,  finding 
of  Court  of  Claims  that  definite  amount  is  due  from  government  for  use 
of  patent  is  final,  and  evidence  cannot  be  certified  to  this  court  so  as 
to  make  such  finding  reviewable, 

214  U.  8.  71-81,  53  L.  Ed.  914,  29  Sup.  Ct  680,  GOODBIOH  ▼.  FEBBI8. 

Mere  fact  that  constitutional  att^stion  is  alleged  does  not  give  Fed- 
eral Supreme  Court  jurisdiction  to  review  by  direct  appeal,  where  question 
is  unsubstantial  aad  Mvolous. 

Approved  in  United  Surety  Co.  v.  American  Fruit  Product  Co.,  238 
U.  S.  142,  59  L.  Ed.  1239,  35  Sup.  Ct.  828,  dismissing  writ  of  error  to 
review  decision  of  Court  of  Appeals  of  District  of  Columbia  construino; 
sections  454  and  455  of  District  Code,  although  pretext  is  made  that 
such  sections  as  applied  take  plaintiff's  property  without  due  process  of 
law;  Brolan  v.  United  States,  236  U.  S.  218,  59  L.  Ed.  547,  35  Sup.  Ct. 
285,  contention  that  act  of  1909,  regulating  importation  of  opium  is 
void,  is  so  foreclosed  by  prior  decisions  that  it  is  frivolous. 

Probate  proceeding  la  in  rem  and  whole  world  Is  charged  with  notice. 

Approved  in  Christiansen  v.  King  County,  203  Fed.  901,  122  C.  C.  A. 
188,  decree  of  probate  court  for  final  distribution  of  estate  entered  after 
publication  of  notice  as  required  by  Probate  Act  of  Washington  (Laws 
1862-63,  p.  255),  is  conclusive  on  persons  interested  in  estate,  whether 
present  or  represented  or  not;  Connolly  v.  Probate  Court,  25  Idaho,  46, 
136  Pac.  208,  decree  of  distribution  of  estate,  entered  by  probate  court 
after  statutory  notices  had  been  given  and  not  appealed  from  within 
statutory  time,  is  conclusive  as  to  rights  of  heirs  and  claimants. 

Distinguished  in  Underground  Electric  Rys.  Co.  v.  Owlsey,  176  Fed. 
30,  99  C.  C.  A.  500,  Circuit  Court  may,  as  equity  court,  appoint  receiver 
of  estate  pending  probate  of  will,  in  absence  of  appointment  of  cus- 
todian by  probate  court. 

California  Code  of  Civil  Procedure,  sections  1633  and  1634,  prescrib- 
ing time  for  notice  of  final  settlement  and  distribution,  are  not  void  aa 
denying  due  process. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  373,  60  L.  Ed. 
836,  36  Sap.  Ct.  *121^  decree  of  probate  court  determining  that  there 
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were  no  heirs  to  intestate,  entered  after  giving  of  statutory  notice  and 
hearing,  binds  whole  world,  including  plaintiff  claiming  title  as  heir. 

Miscellaneous.  Cited  in  Glos  v.  Chicago,  226  U.  S.  599,  57  L.  Ed.  375, 
33  Sup.  Ct.  112,  Baird  v.  Howison,  223  U.  S.  712,  56  L.  Ed.  625,  32 
Sup.  Ct.  520,  Bird  v.  Ashton,  220  U.  S.  604,  55  L,  Ed.  eOBi,  31  Sup.  Ct. 
718,  and  Guaranty  Trust  Co.  v.  Metropolitan  Street  Ry.  Co.,  215  U.  S. 
587,  54  L.  Ed.  339,  30  Sup.  Ct.  404,  all  dismissing  for  want  of  juiisdic- 
tion;  Loeb  v.  Jennings,  219  U.  S.  582^  55  L.  Ed.  345,  31  Sup.  Ct.  469, 
affirming  judgment  on  authority  of  priiicipal  case. 

214  IT.  a  82-90,  63  L.  Ed.  919,  29  Sup.  Ct.  576,  WOODWEUii  T.  UNITED 
STATES. 

Service  rendered  by  employee  of  executive  department  to  anotber  de- 
partment wae  not  distinct  employment  and  was  wittain  prohibition  against 
payment  of  Bevieed  Statutes,  section  1766. 

Approved  in  Evans  v.  United  States,  226  U.  S.  570,  57  L.  Ed.  355,  33 
Sup.  Ct.  133,  appointment  of  person  holding  government  office  as  special 
disbursing  agent  is  not  appointment  to  separate  and  distinct  office,  but 
order  to  perform  additional  services  and  payment  for  extra  services  is 
prohibited  by  Revised  Statutes,  §  1765. 

214  U.  8.  91-108,  53  I..  Ed.  923,  29  Sup.  Ot.  667,  WELCH  T.  SWASBY. 

In  determining  validity  of  statute  limiting  heigbt  of  boildinga  par- 
ticnlar  eircnmstaiicee  prevailing  at  place  eir  in  State  where  law  is  operative 
will  be  considered  and  Judgment  of  State  court  will  not  be  interfered  with 
unless    clearly   wrong. 

Approved  in  Laurel  Hill  Cemetery  v.  San  Francisco,  216  U.  S.  365. 
54  L.  Ed.  519,  30  Sup.  Ct.  301,  affirming  decision  of  State  court  sustain- 
ing ordinance  prohibitino^  burials  within  city  limits;  Curtice  Bros.  Co. 
V.  Barnard,  209  Fed.  693,  126  C.  C.  A.  411,  upholding  laws  of  Indiana 
of  1907,  regulating  use  of  food  preservatives  and  rule  of  State  board 
9f  health  prohibiting  use  of  benzoate  of  soda  as  food  preservative; 
Chostkov  V.  Pittsbui'gh,  177  Fed.  940,  affirming  decision  of  State  court 
upholding  ordinance  of  1909  submitting  to  electors  question  of  increas- 
ing city's  indebtedness  for  specified  purposes. 

Statute  of  Massachusetts  limiting  height  of  bnUdinga  in  Boston  and 
l^escribing  diiferent  heights  in  different  sections  of  city  is  baaed  on  reason- 
able clajsification  and  is  valid. 

Approved  in  United  States  v.  Richards,  35  App.  D.  C.  545,  upholding 
re(2:ulation  of  Commissioners  prohibiting  erection  of  public  garage  in 
residential  section  without  consent  of  seventy-five  per  cent  of  property 
owners;  Button  Phosphate  Co.  v.  Priest,  67  Fla.  377,  65  South.  284,  up- 
holding sections  3152,  3153,  General  Statutes  of  1906,  authorizing  re- 
covery by  person  injured  of  double  damages  from  company  or  individual 
leaving  open  pits  or  holes  outside  of  inclosurc;  Thomas  Cusack  Co. 
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V.  Chicago,  267  111.  349,  Ann.  Oas.  19160,  488,  108  N.  E.  343,  upholding 
ordinance  of  1910  requiring  consent  of  majority  of  resident  owners 
according  to  frontage  to  erection  of  billboard  in  residence  block ;  Haller 
Sign  Works  v.  Physical  Culture  Training  School,  249  111.  446,  84  L.  R.  A. 
(N.  S.)  998,  94  N.  E.  924,  Laws  of  1909  prohibiting  erection  of  bill- 
boards within  five  hundred  feet  of  park. or  boulevard  in  cities  of  speci- 
fied population  is  void ;  Vandalia  R.  Co.  y.  Stillwell,  181  Ind.  287,  Ann. 
Gas.  1916D.  258,  104  N.  E.  296,  5  N.  C.  C.  A.  499,  upholding  Employers' 
Liability  Act  of  1911  applying  only  to  employers  of  five  or  more  per- 
sons; Bacon  v.  Boston  etc.  R.  R.  Co.^  83  Vt.  456,  76  Atl.  143,  order  of 
Public  Service  Commission  requiring  railroad  to  remove  traeks  is  not 
taking  of  property  without  compensation ;  Eubank  v.  Richmond,  110  Va. ' 
751,  753,  19  Ann.  Cas.  186,  67  S.  E.  377,  upholding  aet  of  1907  authoriz- 
ing cities  to  make  building  regulations  and  ordinance  providing  for  es- 
tablishment of  building  line  upon  request  of  two-thirds  of  property 
ownei-s  of  block;  Cream  City  Bill  Posting  Co.  v.  Milwaukee,  158  Wis, 
93,  99,  147  N.  W.  28,  30,  upholding  ordinance  of  1910  and  amendment 
of  1913,  regulating  erection  of  billboards;  dissenting  opinion  in  Wise- 
man V.  Tanner,  221  Fed.  711,  majority  upholding  Washington  statute 
of  1914,  prohibiting  employment  agent  from  receiving  remuneration  for 
furnishing  employment  or  information  leading  thereto. 

Validity  of  statute  or  ordinance  limiting  height  of  buildings.    Note, 
16  AJan.  Cas.  1051^  1052. 

Validity  of  public  restrictions  as  to  location  of  mercantile  business. 
Note,  49  L.  B.  A.  (N.  S.)  440. 

214  U.  8.  108-113,  53  L.  Ed.  931,  29  Sap.  Ct.  671,  GRAY  T.  NOHOLOA. 

Not  cited. 

214  U.  8.  113-124,  63  L.  Ed.  989,  29  Sup.  Ot.  573.  OOUiIKS  T.  017EIL. 

Under  treaty  of  1842  and  convention  of  1849  wltb  Great  Britain,  person 
extradited  for  crime  maj  be  tried  for  olfenae  committed  after  hie  surrender 
before  condnaion  of  trial  for  crime  for  wUch  he  waa  extradited. 

Approved  in  Collins  v.  Johnston,  237  U.  S.  504,  505,  69  L.  Ed.  1077, 
35  Sup.  Ct.  649,  person  extradited  from  Canada  under  provision  of 
treaty  with  Great  Britain  is  not  protected  by  Revised  Statutes,  §  5275, 
from  being  tried  and  convicted  for  perjury  during  trial  of  crime  for 
which  he  was  extradited. 

Right  to  try  person  for  crime  other  than  that  for  whieh  extradited. 
Note,  47  L.  R.  A.  (N.  S.)  810. 

214  U.  8.  124-138,  63  !•.  Ed.  936,  29  Sup.  Cft.  556,  XTNITEB  STATES  EX 
BEL.   PABI8R  v.   BIAOVEAOH. 

Finding  of  fact  by  Court  of  Claims  are  binding  on  Suiireme  Court. 
Approved  in  Central  Trust  Co.  v.  Central  Trust  Co.,  216  U.  S.  261, 
17  Ann.  Gas.  1066,  64  L.  Ed.  472,  30  Sup.  Ct.  341,  upholding  order  of 
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First  Assistant  Postmaster-general  directing  delivery  of  mail  addressed 
to  Central  Trust  Company,  Chicago^  to  Central  Trust  Company  of 
Illinois,  having  first  adopted  name,  not  to  South  Dakota  corpora- 
tion having  name  of  Central  Trust  Company. 

Mandamus  lies  to  compel  Secretary  of  Treaniry  to  pert onn  administra- 
tlTe  duty  required  by  act  of  1903  of  aacertaining  amount  due  on  c<mtract 
and  to  issue  warrant  therefor. 

Approved  in  United  States  v.  Interstate  Commerce  Commission,  37 
App.  D.  C.  275,  granting  mandamus  to  compel  commission  to  act  upon 
application  of  carrier  for  establishment  of  through  rates  between  its 
'steamship  lines  in  Alaska  and  certain  other  carriers. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  62  L.  B.  A.  (N.  8.)  436. 

Miscellaneous.  Cited  in  McGowan  v.  Parish,  237  U.  S.  286,  299,  59 
L.  Ed.  959,  964,  35  Sup.  Ct.  543,  attorneys  employed  under  contract, 
containing  provision  against  revocation  to  prosecute  claim  against  gov- 
ernment and  having  rendered  valuable  services  are  entitled  to  compen- 
sation equal  to  amount  stipulated,  although  superseded  by  other  attor- 
neys; McGowan  v.  Parish,  228  IT.  S.  313,  57  L.  Ed.  850,  33  Sup.  Ct.  521, 
appeal  lies  from  decree  of  Court  of  Appeals  of  District  of  Columbia 
in  suit  to  enforce  lien  against  estate  for  attorneys'  services,  whei-o 
objection  was  made  to  lien  on  ground  of  its  violation  of  Revised  Stat- 
utes, §  3477 ;  Parish  v.  McGowan,  39  App.  D.  C.  209,  denying  appeal  to 
United  States  Supreme  Court  from  decision  of  this  court  holding  at- 
torneys' lien  on  estate  for  services  invalid,  where  appeal  is  based  on 
fact  that  construction  of  section  3477,  Revised  Statutes,  is  involved,  but 
previous  decision  of  Federal  Supreme  Court  has  held  such  lien  void 
under  that  statute. 

214  XT.  8.  1S8>162,  58  L.  Ed.  941,  29  Sup.  Ot.  560,  DI8TBI0T  OF  COLUM- 
BIA  T.   BBOOKE. 

Police  power  Is  one  of  most  essential  of  powers,  at  times  most  insistent^ 
and  always  one  of  the  least  Umitable  of  the  powers  of  goTemment. 

Approved  in  Hutchinson  v.  City  of  Valdosta,  227  U.  S.  308,  57  L.  Ed. 
523,  33  Sup.  Ct.  290,  upholding  ordinance  of  1909  establishing  sewer 
system  and  requiring  property  owners  to  connect  with  mains,  and  pro- 
viding for  its  enforcement  hy  penalties;  Eubank  v.  Richmond,  226  U.  S. 
143,  Aim.  Ga&  1914B,  192,  42  L.  R.  A.  (N.  S.)  1123,  57  L.  Ed.  158,  33 
Sup.  Ct.  76,  ordinance  based  on  laws  of  Virginia  of  1908  requiring  street 
committee  to  establish  building  line  in  block  upon  request  of  owners  of 
two-thirds  of  property,  is  void;  Ewing  v.  Chase,  37  App.  D.  C.  58,  up- 
holding municipal  regulation  of  1902  requiring  changes  in  levels  of  floors 
of  existing  theater  buildings  and  places  of  amusement  to  be  made  by 
incline  of  specified  gradient;  Moriis  v.  Indianapolis,  177  Ind.  395,  Ann. 
Gas.  1915A,  65,  94  N.  E.  714,  act  of  1905  changing  jirrades  and  abolish- 
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ing  grade  crossings  in  Indianapolis  is  within  police  power  of  State; 
State  V.  Guny,  121  Md.  544,  Ann.  Cas.  1915B,  957,  47  L.  R.  A.  (N.  S.) 
1087,  88  Atl.  560,  segregation  of  races  is  within  police  power  but  ordi- 
nance of  Baltimore  prohibiting  white  or  colored  person  from  using  as 
residence  building  in  block  occupied  by  other  race  is  unreasonable  and 
void;  Fruth  v.  Board  of  Affairs,  76  W.  Va.  461,  84  S.  E.  107,  ordinance 
establishing  building  line  on  certain  street,  based  on  aesthetic  considera- 
tions only,  is  void. 

Quaere,  whetber  0«ngreM  baa  power  to  cttsczimliiate  in  leglalation. 
Cited  in  United  States  v.  Heinze,  218  U.  S.  646,  21  Ann.  Gas.  884,  54 
L.  Ed.  1145,  31  Sup.  Ct.  98,  upholding  act  of  1907  giving  government 
appeal  to  this  court  from  judgment  sustaining  demurrers  to,  or  motions 
to  quash  indictments,  although  appeal  is  not  allowed  to  accused  in  case 
demmTer  or  motion  to  quash  is  overruled;  Coca-Cola  Co.  v.  Nashville 
Syrup  Co.,  200  Fed.  166,  proviso  in  Trademark  Act  of  1905  permitting 
registration  as  trademark  of  mark  used  exclusively  for  ten  years  by 
applicant  or  his  predecessors  is  not  void  as  discriminatory;  United 
States  y.  Billings,  190  Fed.  362,  366,  upholding  Tariff  Act  of  1909  im- 
posing annual  tonnage  tax  upon  use  of  foreign-built  yacht?. 

Olaaaificatloii  of  statute  need  not  be  logically  appropriate  or  sdenttfl- 
caUy  accurate.  Distinction  between  resident  and  nonresident  lot  owners 
(s  proper  basis  of  classiflcation. 

Approved  in  Shevlin-Carpenter  Co.  v.  Minnesota,  218  U.  S.  69,  54 
L.  Ed.  985,  30  Sup.  Ct.  663,  upholding  statute  of  Minnesota  regulating 
cutting  of  timber  on  public  lands  of  State  and  imposing  penalties  there- 
for; Siddons  v.  Edmonston,  42  App.  D.  C.  466,  upholding  section  16, 
article  XVI,  of  police  regulations  of  District  of  Columbia,  prohibiting 
specified  amusements,  including  basebs^U,  on  Sunday';  Newman  v.  United 
States,  41  App.  D.  C.  60,  upholding  act  of  Congress  of  1913,  regulating 
loaning  of  money  by  persons  or  companies  other  than  banks,  and  per- 
mitting residents  to  obtain  licenses  as  pawnbrokers,  but  excluding  non- 
residents; Mark  v.  District  of  Columbia,  37  App.  D.  C.  566,  87  L.  B.  A. 
(N.  S.)  440,  upholding  act  of  Congress  of  1910  imposing  wheel  tax  on 
automobiles  in  district ;  State  v.  Sherman,  18  Wyo.  177,  Ann.  Oas.  1912G, 
819,  27  L.  B.  A.  (N.  S.)  898,  106  Pae.  301,  upholding  laws  of  1909 
making  it  misdemeanor  to  charge  more  than  twenty-five  per  cent  in- 
terest on  loans  of  less  than  two  hundred  dollars;  dissenting  opinion  in 
Commonwealth  v.  Alden  Coal  Co.,  261  Pa.  St.  166,  96  Atl.  263,  majority 
holding  act  of  1913  taxing  anthracite  coal,  but  not  bituminous,  is  void. 

Legislation  to  be  practical  and  efficient  must  regard  not  only  purpose 
of  law  but  means  of  administration. 

Approved  in  McNamara  v.  Washington  Terminal  Co.,  36  App.  D.  C. 
246,  upholding  Federal  Employers'  Liability  Act  of  1906,  as  applied  to 
District  of  Columbia;  United  States  v.  Newman,  42  App.  D.  C.  97,  Ann. 
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Oas.  1915D,  1146,  citizen  and  taxpayer  may  institute  quo  warranto  pro- 
ceedings challenging  right  of  incjimbent  to  hold  office  of  commissioner 
of  District  of  Columbia. 

211  XT.  8.  153-160,  53  L.  Ed.  946,  29  Sup.  Ct.  564,  TEXAS  it  PACIFIC  BY. 
CO.  ▼.  EASTIN. 

Defendant  baving  petitioned  for  removal  of  cause  to  Federal  court 
cannot  deny  Jurisdiction  after  setting  up  counterclaim. 

Cited  in  Anderson  v.  United  Realty  Co.,  222  U.  S.  167,  56  L.  Ed.  145, 
32  Sup.  Ct.  50,  arguendo.  * 

Defendant  by  filing  record  in  Federal  court  may  end  State  court's 
Jurisdiction. 

Approved  in  Goodwin  v.  Chesapeake  etc.  Ry.  Co.,  149  Ky.  809,  149 
S.  W.  1126,  where  action  brought  in  State  court,  is  docketed  in  Federal 
court  by  presentation  of  transcript  of  record  and  plaintiff  dismisses 
without  prejudice,  action  cannot  be  continued  in  State  court. 

Right  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  court.    Note,  Ann*  Oas.  1912A,  2S6. 

A  suit  against  a  corporation  organised  under  an  act  of  Congress  and 
a  local  defendant^  to  establidi  a  Joint  Uabili^,  is  one  axlaing  under  laws 
of  United  States  and  is  removable. 

Approved  in  Canary  Oil  Co.  v.  Standard  Asphalt  etc.  Co.,  182  Fed. 
664,  corporation  organized  in  Indian  country  under  Arkansas  law,  made 
applicable  to  territory  by  act  of  Congress,  owes  its  existence  to  act  of 
Congress,  and  action  brought  by  it  in  State  court  is  removable;  Chesa- 
peake etc.  Ry.  Co.  v.  Banks'  Admr.,  144  Ky.  143,- 137  S.  W.  1070,  action 
for  wrongful  death  brought  in  State  court  by  resident  against  foreign 
railroad  -and  resident  servants,  joined  in  good  faith,  is  not  removable. 

Waiver  of  right  to  remove  cause  from  State  to  Federal  court. 
Note,  Ann.  Caa.  1918A,  1340. 

214  XT.  8.  161-167,  53  I..  Ed.  950,  29  Sup.  Ct  548^  DUPBBS  ▼.  MANSEB. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  424. 

Effect  of  barring  of  action  for  purchase  money  upon  right  to  en- 
force vendor's  lien.    Note,  39  L.  B.  A.  (N.  S.)  1176. 

214  XT.  S.  168-173,  53  I«.  Bd.  953,  29  Sup.  Ct.  549,  UBABBI  T  TBAHATB- 
GUI  T.  I.ABOBDB. 

Miscellaneous.  Cited  in  Laborde  v.  Ubarri,  214  U.  S.  174,  58  L.  Ed. 
956,  29  Snp.  Ct.  552,  another  phase  of  same  case. 
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214  U.  8.  173-175,  53  L.  Ed.  965,  29  Sup.  Cft.  552,  liABOBDE  ▼.  UBABBI. 

In  Federal  courts,  attachment  is  but  incident  of  milt,  and  cannot  be 
maintained  unless  court  bas  jurisdiction  of  person  of  defendant. 

Approved  in  Big  Vein  Coal  Co.  v.  Head,  229  U.  S.  38,  57  L.  Ed.  1056. 
33  Sup.  Ct.  694,  property  of  defendant  not  personally  served  and  not 
appearing  generally,  cannot  be  attached  in  Federal  court ;  Smith  v.  Reed,' 
210  Fed.  971,  972,  jurisdiction  cannot  be  acquired  by  Federal  court 
by  attachment  of  nonresident's  property  and  publication  of  summons; 
United  States  v.  Brooke,  184  Fed.  342,  action  cannot  be  maintained  by 
United  States  against  nonresident  in  Federal  court  by  attaching  his 
property  within  jurisdiction,  without  personal  service  of  summons. 

214  U.  S.  175-178,  53  Is.  Ed.  956,  29  Sup.  Ct.  552,  LEECH  V.  LOUISIANA. 
Not  cited. 

214  XT.  S.  179^184.  53  L.  Ed.  958,  29  Sup.  Ct.  558,  DES  MOIKE6  ▼.  DES 
MOINES  CITY  BT.  CO. 

Resolution  of  city  council  directing  street  railway  to  remove  tracks 
and  instructing  city  solicitor  to  take  such  action  as  he  deemed  advisable 
in  case  of  failure  of  railroad  to  comply  with  order  is  merely  direction  to 
hring  suit  and  is  not  Impairment  of  contract  rights. 

Approved  in  American  Tel.  &  Tel.  Co.  v.  Town  of  New  Decatur,  176 
Fed.  139,  140,  141,  following  rule;  Minneapolis  St.  Ry.  Co.  v.  Minne- 
'apolis,  189  Fed.  454,  upholding  ordinance  limiting  number  of  passen- 
gers on  street-car  and  imposing  penalty  for  its  violation;  San  Fran- 
cisco Gas  etc.  Co.  v.  San  Francisco,  189  Fed.  947,  suit  by  gas  company 
to  enjoin  enforcement  of  ordinance  fixing  gas  rates,  as  confiscatory 
and  denying  due  process  of  law,  presents  Federal  question  giving  Fed- 
eral court  jurisdiction. 

Distinguished  in  Atchison  etc.  Ry.  Co.  v.  Shawnee,  183  Fed.  86,  87, 
88,  105  C.  C.  A.  377,  resolution  of  city  council  ordering  railroad  to  open 
street  through  station  yards  vacated  by  previous  ordinance,  impairs 
obligation  of  contract,  where  under  Oklahoma  laws  of  1909  railroad 
would  be  subject  to  i)€nalty  for  violating  order;  State  ex  rel.  County 
Atty.  v.  Des  Moines  City  Ry.  Co.,  159  Iowa,  283, 140  N.  W.  447,  franchise 
granted  to  street  railway  by  city  without  power  to  grant  such  fran- 
chise is  mere  license  terminnb^*  at  will  and  tracks  are  removable  as 
nuisance. 

214  U.  S.  186-190,  53  Ifc  Ed.  960,  29  Sup.  Ct.  554,  PBCK  ▼.  TBIBXTKE  CO. 

Publication  of  portrait  of  person  by  mistake,  with  statements  of  another, 
is  no  defense  to  action  for  UbeL 

Approved  in  Van  Wiginton  v.  Pulitzer  Pub.  Co.,  218  Fed.  796, 
136  C.  C.  A.  483,  where  newspaper  published  portrait  of  young  woman 
as  that  of  girl  seeking  to  save  her  fathe?  from  death  penalty,  fact  that 
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publication  was  by  mistake  is  not  complete  defense,  but  bears  on  meas- 
ure of  damages. 

Bight  of  action  for  use  of  photograph  or  name  for  advertising. 
Notes,  ^4  L.  B.  A.  (N.  S.)  992,  997;  34  L.  B.  A.  (N.  S.)  1139. 

Defamation  of  unnamed  person.    Note,  48  L.  B.  A.  (K.  S.)  356. 

tTnprlvileged  falsehood  need  not  entail  uniyersal  hatred  to  constitate 
cause  of  action,  but  advertisement,  affecting  standing  of  person  with  con- 
slderahle  and  respectable  class  tn  community  is  libeL 

Approved  in  Terminal  Taxicab  Co.  v.  Kutz,  241  U.  S.  255,  Ann.  Oas. 
1916D,  766,  60  L.  Ed.  986,  36  Sup.  Ct.  583,  corporation  authorized  by 
its  charter  to  carry  passengers  and  goods  by  automobile  and  engaged 
in  operating  taxicab  service  to  and  from  trains  under  contracts  with 
hotels  is  common  carrier,  although  such  service  is  limited  to  hotels; 
Van  Wiginton  v.  Pulitzer  Pub.  Co.,  218  Fed.  797,  135  C.  C.  A.  483,  in 
suit  for  publication  of  young  woman's  portrait  as  that  of  girl  seeking 
to  save  father  from  death  penalty,  it  is  no  defense  that  persons  know- 
ing plaintiff  knew  she  was  not  daughter  of  man  on  trial  for  murder; 
Washington  Herald  Co.  v.  Berry,  41  App.  D.  C.  339,  holding  newspaper 
article  concerning  deposed  public  officer  libelous,  and  refusal  to  allow 
defendant  to  read  articles  in  suit  for  libel  was  not  error;  Douglas  v. 
Stokes,  149  Ky.  509,  Ann.  Gas.  1914B,  374,  42  L.  B.  A.  (K.  S.)  386, 
149  S.  W.  850,  defendant  photographing  corpse  of  dead  children  and 
obtaining  copyright  for  photograph  without  parent's  consent  is  liable 
for  damages  in  suit  for  libel;  Munden  v.  Harris,  153  Mo.  App.  663,  666, 
134  S.  W.  1080,  1081,  under  Revised  Statutes  of  1909,  §  4818,  defining 
libel,  publication  of  picture  of  child  five  years  old  with  false  statements, 
as  advertisement  for  jewelry,  is  libelous;  Hillman  v.  Star  Pub.  Co., 
64  Wash.  695,  35  L.  B.  A.  (N.  8.)  595,  117  Pac.  596,  publication  of 
photograph  of  young  g^rl  in  connection  with  article  stating  her  father 
was  to  be  arrested  for  using  mails  to  defraud  is  not  libel. 

Words  holding  woman  up  to  ridicule  as  actionable.  Note,  Ann.  Gas. 
1914A,  1129. 

214  V.  8.  191-196,  63  I*.  Ed.  963^  29    8up.  Gt.  546^  OHESAPBAKE  ii  O. 

B.  B  00.  ▼.  Mcdonald. 

8upreme  Oourt  of  United  States  has  no  Jurisdiction  of  case  not  ap- 
pealed within  two  yean  as  required  by  8tate  statute. 

Approved  in  John  v.  PauUin,  231  U.  S.  585,  58  L.  Ed.  383,  34  Sup.  Ct. 
178,  no  Federal  right  is  denied  by  dismissal  of  appeal  not  taken  within 
time  prescribed  by  State  statute. 

Bight  to  have  Federal  question  reviewed  is  waived,  where  record  dis- 
closes that  question  was  not  made  in  State  court  by  proper  procedure. 

Approved  in  Anderson  v.  United  Realty  Co.,  222  U.  S.  167;  66  L.  Ed. 
145,  32  Sup.  Ct.  50,  plaintiff  dismissing  action  against  removing  defend- 
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ant  in  consideration  of  withdrawal  of  removal  petition,  and  proceeding 
against  remaining  defendants  in  State  court  cannot  on  appeal  object 
to  jurisdiction  of  trial  court;  Chesapeake  etc.  Ry.  Co.  y.  Cockrell.  232 
U.  S.  155,  58  L..  £d.  548,  34  Sup.  Ct.  278,  arguendo. 

214  U.  &  196-204,  63  la.  Ed.  965,  29  Sup.  Ct.  6S5,  ROQEBS  ▼.  JONES. 

Miscellaneous.  Cited  in  Brown  v.  Washington,  229  U.  S.  603,  67 
L.  Ed.  1347,  33  Sup.^Ct.  464,  and  Smith  v.  Leavenworth,  235  U.  S.  691, 
59  L.  Ed.  427,  35  Sup.  Ct.  205,  both  dismissing  for  want  of  jurisdiction. 

214  XT.  S.    206-218,  63    !■.  Ed.    969,  29    Sup.    Ct.  631,  WASmKGTON  YJ 
OEEOON. 

Boundary  between  States  of  Waeliington  and  Oregon  near  mouth  of 
ColumUa  Biver  was  and  is  channel  nwth  of  Sand  Island. 

Approved  iii  Columbia  River  Packers'  Assn.  y.  McOowan,  172  Fed. 
995,  following  rule. 

Changes  in  volume  of  water  and  depth  of  channti  as  result  of  accre- 
tions <Mr  c(»stnictton  of  Jetties  at  mouth  of  river  does  not  change  boundary 
from  that  channel. 

Approved  in  Columbia  River  Packers'  Assn  v.  McGowan,  219  Fed. 
371,  134  C.  C.  A.  461,  Sand  Island  in  Columbia  River,  near  its  mouth, 
is  and  has  been  part  of  territory  of  Or^on  since  its  admission  as  State 
in  1859 ;  Iowa  v.  Carr,  191  Fed.  261,  112  C.  C.  A.  477,  State,  taking  no 
action  to  enforce  claim  until  1904,  is  barred  by  laches  to  whatever 
title  it  had  to  land  created  by  avulsion  of  Missouri  River  in  1877; 
State  V.  Bowen,  149  Wis.  206,  39  L.  R.  A.  (N.  S.)  200,  135  N.  W.  495, 
original  main  channel  between  Wisconsin  and -Minnesota  is  not  changed 
from  thread  of  channel  east  of  certain  island  to  thread  of  channel  west 
of  such  island  by  construction  of  railroad  bridge  diverting  waters  into 
west  channel. 

Change  of  channel  as  changing  State  boundary.    Note,  39  Lt  B.  A. 
(N.  S.)  201. 

Congress  recognizing  difflculty  attending  location  of  exact  boundaries 
provide  that  WaiOiington  and  Oregon  should  have  concurrent  "Jurisdiction 
in  civil  and  criminal  cases  upon  the  Columbia  Biver." 

Approved  in  Columbia  River  Packers'  Assn.  v.  McGowan,  219  Fed. 
374,  134  C.  C.  A.  461,  Federal  court  for  Western  District  of  Washing- 
ton has  no  jurisdiction  of  suit  to  enjoin  maintenance  of  structures  in- 
terfering with  operation  of  drag  nets  south  of  island  on  site  leased  by 
complainant. 

Under  Congressional  resolntiott  of  1909,  States  of  Washington  and  Ore- 
gon are  authorised  to  enter  into  agreement  to  adjust  boundaries  and  their 
respective  Jurisdictions. 
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•  Approved  in  State  v.  CuDiiingham,  102  Miss.  249,  250,  Ann.  Cas.  1914D, 
182,  59  South.  81,  upholding  act  of  Mississippi  of  1910  accepting  agiee- 
ment  proposed  by  act  of  Arkansas  of  May,  1909,  extending  criminal 
jurisdiction  of  Mississippi  to  banks  of  Mississippi  River  on  Arkansas 
side,  pursuant  to  resolution  of  Congress  of  January,  1909. 

214  U.  S.  218-223.  53  I..  Ed.  972,  29  Sup.  Ot.  633,  ADAMS  EXPRESS  CO. 
y.  KENTUOKY'. 

Uqaor,  however  obnoziouB  or  taurtfiil  It  may  be,  is  zecognlzed  article 
of  commerce^  and  State  law  denying  right  to  send  liquor  from  one  State 
to  another  is  veid. 

Approved  in  Daneiger  v.  Stone,  187  Fed.  856,  857,  Oklahoma  statute 
providing  for  search  and  seizure  of  liquors  js  inapplicable  to  interstaic 
shipment  before  delivery  to  consignee,  and  Federal  court  may  enjoin 
State  officers  from  enforcing  warrant  to  seize  such  liquor,  'but  injunction 
is  denied  to  nonresident  liquor  dealer  obtaining  orders  by  soliciting 
in  State  in  violation  of  law;  United  States  v.  United  States  Express 
Co.,  180  Fed.  1011,  act  of  Congress  of  1897  prohibiting  introduction 
of  intoxicating  liquor  into  Indian  Territory  is  no  longer  in  force  in 
that  part  of  Oklahoma  known  as  Indian  Territory  after  its  admission 
as  State,  so  as  to  prevent  introduction  of  liquor  therein  from  Arkansas ; 
R.  M.  Rose  Co.  v.  State,  133,  Ga.  356,  36  L.  B.  A.  (N.  S.)  443,  65  S.  £. 
771,  criminal  accusation  charging  solicitation  of  liquor  by  circular  sent 
by  mail  from  Chattanooga  to  person  in  this  State  where  sale  of  intoxi- 
cating liquor  is  prohibited  does  not  charge  offense  within  Penal  Code  of 
1895,  §  428 ;  dissenting  opinion  in  Pfeif er  &  Co.  v.  Israel,  161  N.  C.  426, 
77  S.  E.  428,  majority  holding  notes  given  in  State  for  whisky  unlaw- 
fully sold  in  State  by  agent  of  nonresident  seller  and  shipped  into  State 
by  buyer  are  not  enforceable. 

Duty  of  carrier  to  accept  liquor  for  transportation  to  where  sale 
prohibited  or  restricted.    Note,  40  L.  B.  A.  (N.  S.)  798. 

'Under  WUson  Act  of  Oongreas  of  1890,  power  of  State  does  not  attach 
to  interstate  shipment  of  merchandise  until  arrival  at  destination  and 
delivery  to  consignee. 

x\pproved  in  Rosenberger  v.  Pacific  Express  Co.,  241  U.  S.  51,  60 
L.  Ed.  883,  36  Sup.  Ct.  510,  Texas  statute  of  1907,  imposing  special 
licenses  on  express  companies  maintaining  offices  for  C.  O.  D.  ship- 
ments of  intoxicating  liquors,  is  void  as  burden  on  interstate  commerce ; 
Kirmeyor  v.  Kansas,  236  U.  S.  572,  59  L.  Ed.  724,  35  Sup.  Ct.  419,  re- 
versing injunction  to  restrain  interstate  shipments  of  beer  into  State  to 
be  used  in  violation  of  its  laws,  where  cause  arose  prior  to  passage  of 
Wcbb-Kenyon  Act  of  1913;  Louisville  etc.  R.  R.  Co.  v.  F.  W.  Cook 
Brewing  Co.,  223  U.  S.  82,  56  L.  Ed.  868,  32  Sap.  Ct.  189,  holding  Wilson 
Act  of  1890  does  not  apply  to  interstate  shipment  of  liquor  before  de- 
livery to  consignee  and  Kentucky  statute  of  1906,  regulating  shipments 
of  liquor  to  dry  points  in  State  is  inapplicable  to  interstate  shipment; 
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Ex  parte  Eaglesfield,  180  Fed.  562,  owner  of  vessel  engaged  in  interstate 
commerce  under  valid  coasting  license  is  not  subject  to  ordinance  under 
Wisconsin  laws  of  1905  requiring  transient  merchants  in  specified  occu- 
pations to  obtain  license;  Van  Winkle  v.  State,  4  Boyc«  (Del.),  605, 
Ann.  Oaa.  1916D,  104,  91  Atl.  396,  Hazel  Law  of  1913,  enacted  pursuant 
to  Webb-Kenyon  Act  of  Congress  of  1913,  is  void  in  so  far  as  it  pro- 
hibits shipment  and  delivery  of  liquor  from  another  State  into  pro- 
hibition district  of  this  State  for  consignee's  personal  use;  Southern 
Express  Co.  v.  City  of  High  Point,^167  N.  C.  104,  83  S.  E.  254,  statute 
of  1907  prohibits  importation  of  intoxicating  liquor  for  sale  and  im- 
portation for  personal  use,  and  is  valid;  Gulf  etc.  Ry.  Co.  v.  State  ex 
rel.  Caldwell,  28  Okl.  756,  761,  35  L.  R.  A.  (N.  S.)  456.  116  Pac.  177, 
178,  denying  injunction  to  restrain  interstate  carrier  from  receiving 
shipments  of  liquor  at  points  outside  of  State  for  delivery  at  points 
within  State;  Atkinson  v.  Southern  Express  Co.,  94  S.  C.  449,  48 
L.  R.  A.  (ir.  S.)  S4,  78  S.  E.  518,  Criminal  Code  of  1912,  §§  794,  814, 
825,  part  of  dispensary  law,  are  void  in  so  far  as  they  prohibit  impor- 
tation of  liquor  from  another  State  for  personal  use,  and  cannot  be 
validated  by  subsequent  enactment  of  Webb-Kenyon  Act  of  1913; 
dissenting  opinion  in  First  Nat.  Bank  of  Anamoose  v.  United  States, 
206  Fed.  381,  46  L.  E.  A.  (K.  S.)  1189,  124  C.  C.  A.  256,  majority  hold- 
ing coUeetion  of  sight  draft  for  purchase  price  of  interstate  shipment 
of  liquor,  and  delivery  of  bill  of  lading  to  consignee  does  not  subject 
bank  to  fine  under  Penal  Code,  §  239. 

Distinguished  in  Yazoo  etc.  R.  Co.  v.  Greenwood  Grocery  Co.,  96 
Miss.  415,  51  South.  452,  upholding  demurrage  rule  of  State  Railroad 
Commission  making  carrier  liable  for  delays  in  delivery  of  interstate 
shipment. 

Zi^glBlation  In  ezerdse  of  police  power  attempting  to  regulate  com- 
merce directly  and  conflicting  with  powers  of  Oongress  is  void. 

Approved  in  Savage  v.  Jones,  225  U.  S.  525,  56  L.  Ed.  1191.  32 
Sup.  Ct.  715,  statute  of  Indiana  of  1907  regulating  sale  of  concentrated 
commercial  food  for  stock,  requiring  disclosure  of  ingredients,  but  not 
of  formula,  is  valid  exercise  of  police  power  and  not  in  conflict  with 
Federal  Pure  Food  and  Drugs  Act  of  1906;  Commonwealth  v.  McKin- 
ney,  140  Ky.  659,  131  S.  W.  497,  Kentucky  statute,  §  1306,  prohibiting 
selling  or  giving  liquor  to  minor  is  void  as  applied  to  sale  by  nonresi- 
dent and  shipment  in  interstate  commerce  of  liquor  ordered  by  minor; 
Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  332,  42  L.  R.  A.  (N.  S.)  984, 
126  Pac.  738,  act  of  Oklahoma  Ten-itory  of  1905  imposing  penalty  upon 
railroad  for  failure  to  furnish  cars  is  not  in  conflict  with  act  of  Con- 
gress of  1906;  Palmer  v.  Southern  Express  Co.,  129  Tenn.  143, 165  S.  W. 
243,  act  of  1913  forbidding  delivery  of  interstate  shipment  to  person 
x)thcr  than  consignee  and  requiring  consignee  to  sign  statement  before 
receiving  such  liquor  conflicts  with  Federal  statutes  on  subject. 
XIX--96 
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214  U.  S.  224-235,  53  L.  Ed.  974,  29  Sup.  Ot.  628^  CABBERA.  ▼.  AMEBICAU 
COLONIAL  BANK. 

Parol  evidence  that  instnunent  importing  a  eomplete  transfer  was 
intended  as  a  mortgage  or  pledge.  Note,  L.  B.  A.  1916B,  57, 
124. 

214  U.  8.  236-248,  68  L.  Ed.  979,  29  Sop.  Ot.  628»  BONO  T.  ALFBED  8. 
CAMPBELL    ART    CO. 

Bigbt    of   assignee  to  copyrlghl^  depends  npim  words  of  statute  con- 
ferrlng  copyrii^. 

Approved  in  Caliga  v.  Inter  Ocean  Newspaper  Co.,  215  U.  S.  188,  64 
L.  Ed.  162,  30  Sup.  Ct.  38,  copyright  on  second  application  cannot  be 
sustained  under  existing  copyright  law  not  providing  for  amendments 
to  first  application. 

Ststute  of  1891  relating  to  teciprodtjr  of  copTxights.  leares  to  Presi- 
dent determination  whether  conditiMUi  on  which  reciprocity  depends  exist. 
Approved  in  United  States  v.  Antikamnia  Chemical  Co.,  37  App.  D.  C. 
351,  holding  regulation  28  of  executive  departments,  under  Food  and 
Drugs  Act  of  1906,  naming  derivatives  of  drugs  enumerated  in  section  8 
of  act  is  valid,  but  that  part  requiring  such  derivatives  to  be  so  labeled 
as  to  show  quantity  of  derivative  and  drug  from  which  derived  is  void. 

214  U.  8.  249-269,  53  L.  Ed.  984,  29  Sup.  Ct.  619,  KBEXQH  ▼.  WESTING^ 
HOUSE,  CUUBCH,  KEBB  ft  CO. 

Defect  of  Juxisdiction  as  to  district  to  which  suit  was  removed  Is 
waived  by  making  up  issues  on  merit  without  objection  to  Jurisdiction. 

Approved  in  Collins  v.  Williamson,  229  Fed.  64,  143  C.  C.  A.  653, 
proceedings  on  deed  of  general  assignment  for  creditors  by  corporation 
are  not  void  because  instituted  in  county  other  than  that  in  which 
corporation  has  principal  ofilce,  where  no  objection  is  made  to  juris- 
diction; Klink  V.  Chicago  etc.  Ry.  Co.,  219  Fed.  462,  135  C.  C.  A.  169, 
where  citizens  of  Colorado  and  Montana  sue  Illinois  and  Iowa  railroad 
in  Colorado  court  and  railroad  removes  cause  to  Federal  court  of  that 
district,  plaintiffs  not  moving  to  remand  cannot  object  to  jurisdiction 
for  first  time  on  writ  of  error;  Stephens  v.  Chicago  etc.  Ry.  Co.,  206 
Fed.  856,  provision  of  Federal  Employers'  Liability  Act  of  1908  that 
action  in  State  court  shall  not  be  removed  is  waived  by  plaintiff's 
invoking  affirmative  action  of  court;  Simpson  v.  Geaiy,  204  Fed.  509, 
in  suit  by  citizens  of  New  Mexico  to  enjoin  officers  of  Arizona  from 
enforcing  statute  of  Arizona  relating  to  railroad  crews,  defendant  rail> 
road,  incorporated  in  Kansas,  waives  objection  that  suit  is  not  brought 
in  district  of  its  residence,  by  its  general  appearance;  Western  Union 
Tel.  Co.  V.  Louisville  etc.  R.  Co.,  201  Fed.  937, 120  C.  C.  A.  257,  remand- 
ing condenmation  ^^uit  for  right  of  way  brought  by  Tennessee  corpo- 
ration, in  State  court  of  Tennessee  against  railroad  incorporated  in 
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Kentucky  and  removed  to  Federal  court  of  Tennessee  over  plaintiff's 
objection;  Smellie  v.  Southern  Pac.  Co.,  197  Fed.  644,  alien  suing  in 
State  court  in  district  other  than  that  of  defendant's  residence  cannot 
object  to  removal  of  cause  to  Federal  court  of  that  district;  Garrett 
V.  Louisville  etc.  R.  Co.,  197  Fed.  718,  117  C.  C.  A.  109,  3  N.  C.  C.  A. 
773,  in  action  for  death  of  brakeman  in  interstate  commerce  brought 
under  Federal  Employers'  Liability  Act  of  1908,  both  parties  having 
accepted  jurisdiction  of  trial  court,  neither  could  object  on  appeal  that 
suit  was  improperly  removed  to  district  of  which  defendant  was  not 
resident;  Atchison  etc.  Ry.  Co.  v.  Gilliland,  193  Fed.  610,  113  C.  C.  A. 
476,  where  action  is  brought  in  Federal  court  in  district  in  which  neither 
party  besides,  but  diversity  of  citizenship  exists,  defendant  by  answer- 
ing and  participating  in  trial  waives  objection  to  jurisdiction;  H.  J. 
Decker,  Jr.,  &  Co.  v.  Southern  Ry.  Co.,  189  Fed.  225,  holding  alien 
suing  foreign  corporation  in  State  other  than  that  of  its  incorporation 
waives  right  to  object-  to  venue  upon  removal  of  cause  to  Federal  court, 
and  denying  motion  to  remand;  Hubbard  v.  Chicago  etc.  Ry.  Co.,  176 
Fed.  997,  where  removal  petition  is  defective  on  its  face,  fact  that 
plaintiff  takes  deposition  under  notice  headed  with  title  of  Federal 
court  and  files  deposition  in  Federal  court  does  not  waive  his  right  to 
have  cause  remanded;  Clark  v.  Southern  Pac.  Co.,  175  Fed.  127,  where 
defendant  sued  in  State  court  removes  cause  to  Federal  court  and 
plaintiff  obtains  commission  to  take  depositions  in  Federal  court,  both 
parties  waive  objection  to  jurisdiction  of  particular  Federal  court. 

Right  in  case  of  diverse  citizenship  to  remove  action  brought  in 
State  court  outside  territorial  jurisdiction  of  either  plaintiff's  or 
defendant's  residence.    Note,  50  L.  R.  A.  (N.  8.)  831. 

Duty  of  employer  to  fumlsli  employee  safe  place  to  work  is  settled, 
and  employee  may  assume,  in  absence  of  notice  to  contrary,  tliat  reason- 
able care  will  be  used  in  furnishing  necessary  appUaaces. 

Approved  in  Myers  v.  Pittsburgh  Coal  Co.,  233  U.  S.  192,  58  L.  Ed. 
910,  911,  34  Sup.  Ct.  559,  where  reasonable  men  might  find  that  em- 
ployee found  in  dying  condition  in  mine  on  track  underneath  overhead 
wire  came  to  his  death  through  n^ligence,  and  testimony  fairly  sup- 
ports verdict,  it  should  not  be  set  aside;  Texas  etc.  Ry.  Co.  v.  Howell, 
224  U.  S.  582,  56  L.  £d.  894,  32  Sup.  Ct.  601,  allowing  recovery  by  em- 
ployee working  in  coal-chute  injured  by  timber  falling  from  above 
where  oilier  men  had  been  at  work;  Gulf  Transit  Co.  v.  Grande,  222 
Fed.  819,  820,  138  C.  C.  A.  243,  gangwayman  employed  by  stevedoring 
company  to  direct  winchman  is  fellow-servant  of  employee  stowing 
cotton  in  hold  of  ship,  and  employer  is  not  liable  for  injury  to  such 
employee  resulting  from  premature  order  of  gangwayman;  Medina 
Valley  Irr.  Co.  v.  Espino,  214  Fed.  735,  131  C.  C.  A.  38,  employee 
injured  while  drilling  holes  for  blasting  by  unexploded  charge  in  an- 
other hole,  knowing  inspection  was  inadequatej  assumed  risk;   Mis- 
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fsouri  Valley  Bridge  &  Iron  Co.  v.  Nunnemaker,  209  Fed.  36,  126  C.  C.  A. 
374,  instruction  in  action  for  injury  to  employee  throi^h  defective 
appliance  that  he  had  right  to  rely  upon  duty  of  employer  to  furnish 
safe  appliances,  was  not  eiToneous;  Worthington  v.  Elmer,  207  Fed. 
309,  310,  125  C.^C.  A.  60,  allowing  recovery  in  action  against  receiver 
of  railroad  for  death  of  brakeman  resulting  from  defective  brake; 
Lane  Bros.  Co.  v.  Couch,  192  Fed.  512,  112  0.  C.  A.  669,  allowing  recov- 
ery for  wrongful  death  of  employee  of  railroad  construction  company 
resulting  from  failure  of  company  to  furnish  stakes  sufficient  to  pre- 
vent timbers  from  falling  from  car;  Katalla  Co.  v.  Johnson,  202  Fed. 
355,  120  C.  C.  A.  481,  allowing  recovery  by  workman  for  injuries  re- 
sulting from  defective  dynamite  furnished  by  employer,  although  dy- 
namite was  delivered  to  subcontractor  and  by  him  to  workman;  Schellin 
V.  North  Alaska  Salmon  Co.,  167  Cal.  106,  138  Pac.  725,  allowing  re- 
covery in  action  by  employee  for  injuries  received  by  his  clothes 
catching  on  set  screw  of  revolving  shaft  while  attempting  to  set  belt; 
Rice  V.  Van  Why,  49  Colo.  23,  27,  111  Pac.  604,  606,  allowing  recovery 
for  death  of  miner  resulting  -from  defective  gear  hoist  used  to  convey 
him  from  shaft;  Williams  Coal  Co.  v.  Cooper,  138  Ky.  295,  127  S.  W. 
1003,  allowing  recovery  to  driller  injured  in  coal  mine  by  defective 
propping;  Koreis  v.  Minneapolis  etc.  R.  Co.,  10^  Minn.  465,  ISS  Am. 
St.  Bap.  462,  25  L.  B.  A.  (N.  8.)  839,  122  N.  W.  670,  allowing  recovery 
to  engineer  for  injuries  caused  by  defective  engine. 

Distinguished  iti  Manson  v.  Qreat  Northern  Ry.  Co.,  31  N.  D.  651, 
]55  N.  W.  34,  denying  recovery  in  action  by  section-boss  for  injuries 
received  while  operating  overcrowded  handcar,  where  company  had  not 
been  requested  to  furnish  extra  handcars  and  section-boss  could  have 
made  two  trips  to  carry  crew. 

Dnt7  of  employer  to  furnish  emidoyee  safe  place  to  work  is  continuing 
one. 

Approved  in  EIreigh  v.  Westinghouse,  Church,  Kerr  &  Co.,  86  Kan. 
847,  122  Pac.  893,  following  rule. 

Master  whose  negligence  contributes  to  Injury  of  employee  is  liable, 
notwithstanding  concvrring  negligence  of  employees. 

Approved  in  Kreigh  v.  Westinghouse,  Church,  Kerr  &  Co.,  86  Kan, 
844,  845,  846, 122  Pac.  892,  following  rule ;  New  Aetna  Portland  Cement 
Co.  V.  Hatt,  231  Fed.  614,  615,  145  C.  C.  A.  497,  allowing  recovery  for 
death  of  employee  from  explosion  of  coal  dust  accumulating  because 
of  leaky  condition  of  elevator  device;  Meers  v.  Childers,  228  Fed.  643, 
343  C.  C.  A.  162,  allowing  recovery  in  action  by  employee  for  injuries 
received  by  collapse  of  scaffold  resulting  from  concurrent  negligence 
of  employer  and  fellow-servants;  American  Car  etc.  Co.  v.  Uss,  211 
Fed.  867,  128  C.  C.  A.  240,  allowing  recovery  in  action  by  employee 
for  injuries  resulting  from  sides  of  truck  giving  way;  Thompson  Tow- 
ing &  Wrecking  Assn.  v.  McGregor,  207  Fed.  212,  124  C.  C.  A.  479, 
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owner  of  tug  and  lighter  used  to  aid  in  floating  stranded  steamer  is 
liable  for  injury  to  member  of  crew,  resulting  from  explosion  of  de- 
fective pump  boiler  on  lighter;  American  Shipbuilding  Co.  v.  Lorenski, 
204  Fed.  44,  122  C.  C.  A.  353,  allowing  recovery  by  employees  for 
injuries  resulting  from  fall  of  scaffolding  erected  by  employer's  car- 
penters ;  Northern  Pac.  Ry.  Co.  v.  Maerkl,  198  Fed.  6,  117  C.  C.  A.  237, 
under  Federal  Employers'  Liability  Act  railroad  is  liable  for  wrongful 
death  of  employee,  engaged  in  interstate  commerce,  resulting  from  neg- 
ligence of  feUow-employee,  regardless  of  whether  he  assumed  risk; 
Republic  Elevator  Co.  v.  Lund,  196  Fed.  749,  46  L.  E.  A.  (K.  S.)  707, 
116  C.  C.  A.  373,  elevator  company  receiving  ears  from  railroad  and 
operating  them  by  ^ts  own  employees  is  under  duty  to  employees  to 
see  that  cars  are  in  good  order,  and  employee  may  recover  for  injurie.s 
resulting  fro^l  defective  brake;  Sandidge  v.  Atchison  etc.  Ry.  Co.,  193 
Fed.  873,  874,  113  C.  C.  A.  653,  railroad  is  liable  for  wrongful  death 
of  conductor  riding  runaway  car  with  defective  brake,  although  con< 
ductor  was  negligent  in  setting  car  out  on  main  track,  where  car  is 
wrecked  by  negligence  of  train-dispatcher;  Carstens  Packing  Co.  v. 
Swinney,  186  Fed.  55,  108  C.  C.  A.  152,  holding  employee  does  not 
assume  risks  of  employment  resulting  from  employer's  failure  to  guard 
vats  of  glue  as  required  by  statute;  Memphis  Consol.  Gas  etc.  Co.  v. 
Creighton,  183  Fed.  555,  106  C.  C.  A.  98,  allowing  recovery  from  gas 
company  for  injury  to  tenant  resulting  from  defective  gas-pipes,  where 
company  failed  to  act  promptly  in  shutting  off  gas,  whether  owner  of 
premises  was  negligent  or  not ;  Bryson  v.  Gallo,  180  Fed.  76,  103  C.  C.  A. 
424,  employee  of  contractor  injured  by  falling  of  steel  beams  from  der- 
rick operated  by  other  employees  through  failure  of  contractor  to 
furnish  guide  lines  to  steady  beams  may  recover;  Maine  etc.  Granite 
Corp.  V.  Hachey,  173  Fed.  787,  97  C.  C.  A.  608,  holding  boss  derrick- 
man  was  fellow-servant  and  denying  recovery  to  employee  injured  by 
his  negligence;  Steven  v.  Saunders,  34  App.  D.  C.  335,  contractor 
negligent  in  not  doweling  stones  is  liable  for  death  of  engineer 
killed  by  dislodging  of  stone  by  workman ;  Verlinda  v.  Stone  &  Web- 
ster Engineering  Corporation,  44  Mont.  232,  119  Pac.  676,  allowing 
recovery  by  employee  in  action  for  injuries  resulting  from  defective  appli- 
ance,  though  superintendent  permitted  fellow-servant  to  operate  appli- 
ance without  assistance,  knowing  one  man  could  not  operate  it  prop- 
erly; The  Texas  Co.  v.  Strange,  62  Tex.  Civ.  645,  132  S.  W.  372, 
allowing  recovery  to  bricklayer  injured  by  defective  scaffold  erected 
by  carpenters  engaged  in  same  general  employment;  Marshall  v.  Dalton 
Paper  Mills,  82  Vt.  499,  24  L.  R.  A.  (N.  S.)  128,  74  Atl.  Ill,  allowing 
recovery  by  employee  for  injuries  received  in  paper-mili  from  negli- 
gence of  employer  in  allowing  grease  to  accumulate  on  running-board 
of  machine,  although  negligence  of  fellow-servants  contributed  to  in- 
jui-y;  Engen  v.  Rambler  Copper  etc.  Co.,  20  Wyo.  136,  121  Pac.  877, 
allowing  recoveiy  by  miner  for  injuries  resulting  from  defects  in  hoist- 
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ing  machinery  used  to  lower  miners  into  mine  and  operated  by  engi- 
neer; dissenting  opinion  in  St.  Bernard  Cypres^  Co.  v.  Johnson,  222 
Fed.  248,  137  C.  C.  A.  662,  majority  holding  engineer  was  fellow-ser- 
vant of  employee  riding  on  train  and  railroad  is  not  liable  for  injuries 
to  latter  resulting  from  engineer's  negligence. 

Questions  of  neg^ence  do  not  become  auestlons  of  law  to  be  decided 
by  court,  eiscept  where  facts  are  such  that  reasonable  men  must  draw  same 
conclusion. 

Approved  in  Standard  Oil  Co.  v.  Brown,  218  U.  S.  85,  54  L.  Ed.  945, 
30  Sup.  Ct.  669,  extent  of  knowledge  of  employer  of  use  made  of 
appliances  by  employee  whose  act  causes  injury  to  another  employee 
is  for  jury ;  Chicago  etc.  Ry.  Co.  v.  Nelson,  226  Fed.  711,  141  C.  C.  A. 
464,  proof  that  railroad  backs  train  without  warning  on  track  where 
employees  of  city  are  at  work  constructing  sewer  is  sufficient  to  re- 
quire submission  to  jury  of  issue  whether  company  exercised  due  care; 
Shank  v.  Great  Shoshone  &  Twin  Falls  Water  Power  Co.,  205  Fed.  836, 
124  C.  C.  A.  36,  question  of  negligence  was  for  jury  in  action  for  per- 
sonal injuries  resulting  from  contact  with  uninsulated  wires;  Baltimore 
etc.  R.  Co.  V.  Taylor,  186  Fed.  832,  109  C.  C.  A.  172,  question  of  negli- 
gence was  for  jury  in  action  for  death  of  railroad  engineer  by  collapse 
of  roadbed  over  which  he  was  passing  at  night;  Atlantic  Coast  Line 
R.  Co.  V.  Linstedt,  184  Fed.  42,  43,  106  C.  C.  A.  238,  holding  evidence, 
in  action  for  injuries  to  switchman  attempting  to  perform  duties  with 
defective  engine,  required  submission  of  issues  of  negligence  and  as- 
sumed risk  to  jury;  Sharon  Fire  Brick  Co.  v.  Miller,  181  Fed.  832, 
104  C.  C.  A.  340,  holding  in  action  for  wrongful  death  that  employee 
knowing  of  defective  cable  assumed  risk,  and  instructed  verdict  for 
defendant  should  have  been  given;  Western  Union  Tel.  Co.  v.  Catlett, 
177  Fed.  75,  100  C.  C.  A.  489,  holding  lineman  throwing  telegraph  cross- 
arm  from  rapidly  moving  train  and  killing  railroad  track  foreman  is 
negligent  as  matter  of  law ;  Great  Northern  Ry.  Co.  v.  McDermid, 
177  Fed.  107,  100  C.  C.  A.  525,  holding  promise  of  roundhouse  foreman 
to  repair  defect  in  engine  reported  by  engineer  justifies  engineer  in 
proceeding  with  work  when  ordered  to  do  so,  and  refusal  to  direct 
verdict  for  defendant  was  not  error;  Masner  v.  Atchison  etc.  Ry.  Co., 
177  Fed.  622,  101  C.  C.  A.  244,  reversing  nonsuit  in  action  by  switch- 
man for  injuries  received  while  coupling  oars,  as  result  of  foreman's 
sending  other  cars  down  track  with  no  one  in  charge;  City  of  Jackson- 
ville V.  Glover,  69  Fla.  708,  69  South.  22,  question  of  negiigenee  is 
for  jury  in  action  by  employee'  for  injuries  received  while  moving 
ladder  hooks  on  coping  of  roof  near  heavily  charged  electric  wires; 
Jacksonville  Term.  Co.  v.  Smith,  67  Fla.  13,  64  South.  355,  question 
of  negligence  is  for  jury  in  action  by  employee  for  injuries  resulting 
from  defective  automatic  coupler;  Gunn  v.  Jacksonville,  67  Fla.  44,  64 
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South.  436,  reversing  directed  verdict  in  action  by  employee  injured 
by  uninsulated  heavily  charged  wires;  Anthony  v.  Bliss,  39  Okl.  242, 
134  Pac.  1123,  in  action  against  contractor  for  wrongful  death  of  em- 
ployee, questions  of  negligence  and  contributory  negligence  are  for 
jury;  dissenting  opinion  in  Republic  Iron  etc.  Co.  v.  Thomasino,  176 
Fed.  56,  29  L.  R.  A.  (N.  S.)  606,  99  C.  C.  A.  523,  majority  holding  as 
matter  of  law  that  plaintiff's  intestate  working  in  mine  with  knowledge 
of  insufficient  propping  assumed  risk  of  injury  from  falling  roof. 

Opinion  evidence  as  to  safety  of  place  or  appliance.    Note,  51 
L.  R.  A.  (N.  S.)  571. 

214  Xjr.  8.  260-268,  63  L.  £d.  989,  29  Sap.  Ct  608^  SANTIAGO  ▼.  NOGXTERAS. 

Between  ratifications  of  peace  in  1899  and  passage  of  act  of  1900,  creat- 
ing dyil  government  in  Porto  Bico,  territory  was  under  provisional  gov- 
ernment established  by  military  anthozlty  with  approval  of  President,  by 
General  Order. 

Approved  in  Ochoa  v.  Hernandez  Y  Morales,  230  U.  S.  160,  67  L.  Ed. 
1437,  33  Sup.  Ct.  1033,  order  of  1899  of  military  governor  of  Porto  Rico 
reducing  period  of  prescription^ for  acquisition  of  title  to  land  from 
ten  and  twenty  years  to  six  and  made  retroactive,  takes  property  with- 
out due  process. 

Service  of  process  of  XTnited  States  provisional  court  for  Porto  Bico  by 
delivering  summons  at  usual  place  of  defendant's  abode,  into  hands  of  his 
wife  is  sufficient,  where  such  service  Is  in  strict  accordance  with  procedure 
established  by  that  courtw 

Approved  in  Hutchins  v.  Dante,  40  App.  D.  C.  270,  requirements  of 
due  process  are  satisfied  in  proceeding  to  obtain  .equitahle  cognizance 
of  trust  estate  by  serving  process  on  grantor  who  has  become  incom- 
petent, but  who  has  not  been  adjudged  insane,  conformably  to  court 
rule  promulgated  by  statutory  authority  and  authorizing:  service  by 
leaving  copy  of  process  at  residence  of  person  to  be  served,  where  per- 
sonal service  cannot  be  had.   . 

ei4  XT.  8.  268-274,  53   L.  Ed.  992,  29   Sup.  Ot.  610,  TTTPIKO  v.  UL  COM- 
PANXA  GENEBAI.  DB  TABAOOS  DB  FILIPIKAS. 

Action  claiming  title  to  land  occupied  separately  by  various  defendants 
is  not  against  them  as  Joint  disseisors,  but  Is  against  them  separately  as 
holders  of  distinct  parcels  of  land. 

Approved  in  Singer  v.  Singer,  122  Tenn.  687,  126  S.  W.  1089,  appeal 
of  attorneys  in  will  contest  rendering  services  under  contract  from 
decree  awarding  amount  less  than  claimed,  where  each  attorney  claims 
less  than  one  thousand  dollars  is  to  Court  of  Civil  Appeals  under  act 
of  1907,  not  to  Supreme  Court. 
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214  U.  S.  274-279,  63  L.  Ed.  9M,  29  8ap.  Ct  eiS,  WB8TEBK  UNION  TEU 
CO.  v.  OHILBS. 

Norfolk  navy  yard  is  under  «xcliisiT«  power  and  Jnrljidictlon  of  Oon- 
greae. 

Approved  in  Gromer  ▼.  Standard  Dredging  Co.,  224  U.  S.  369,  56 
L.  Ed.  805,  32  Sup.  Ct.  499,  upholding  tax  by  Porto  Rico  on  machinery 
and  boats  used  in  carrying  out  government  contract  in  harbor  of  Porto 
Rico. 

State  cannot  inflict  penalty  for  nondelivery  of  telegram  to  addressee 
within  limits  of  Norfolk  navy  yard. 

A[)proved  in  Western  Union  Tel.  Co.  v.  Brown,  234  U.  S.  547,  58  L.  Ed. 
1459,  34  Sup.  Ct.  955,  5  N.  C.  0.  A.  1026,  statute  of  South  Carolina, 
Civil  Code  of  1902,  §  2223,  making  mental  anguish  resulting  from  non- 
delivery of  telegram  cause  of  action  in  itself,  is  void  as  applied  to  non- 
delivery  of  message  in  District  of  Columbia;  Steele  v.  Halligan,  229 
Fed.  1017,  action  by  prisoner  against  warden  of  Federal  penitentiary 
for  injury  received  on  land  used  exclusively  for  penitentiary  is  one 
arising  under  laws  of  United  States,  and  is  removable  to  Federal  court ; 
Western  Union  Tel.  Co.  v.  Davis,  114  Va.  156,  75  S.  E.  767,  holding  pro- 
vision of  code  of  1904  prescribing  penalty  for  delay  in  delivering  mes- 
sage has  no  extraterritorial  effect,  and  denying  recovery  for  delay  in 
delivering  message  to  office  just  outside  State. 

Distinguished  in  Western  Union  Tel.  Co.  v.  White,  113  Va.  425,  74 
S.  E.  176,  allowing  recovery  under  provision  of  code  of  1904  for  delay 
in  delivery  of  message  from  point  in  Virginia  to  another  point  in 
Virginia,  through  relay  office  in  Washington. 

214  U.  8.  279^292,  63  L.  Ed.  997,  29  Sup.  Ot.  614,  BBTANT  V.  SWOFFOBD 
BROS.  DBT  GOODS  00. 

Sale  of  stock  of  goods  under  contract  reserving  title  in  vendor  until 
paid  for  with  provision  for  substitution  of  other  goods»  and  that  proceeds 
belonged  to  vendor  is  contract  of  conditional  sale. 

Approved  in  Baker  Ice  Mach.  Co.  v.  Bailey,  209  Fed.  604,  126  C.  C.  A. 
425,  and  Bailey  v.  Baker  Ice  Mach.  Co.,  239  U.  S.  273,  60  L.  Ed.  285, 
36  Sup.  Ct.  53,  both  holding  contract  for  sale  of  ice  machine  reserving 
title  in  vendor  and  requiring  vendee  to  give  notes  for  deferred  install- 
ments of  purchase  price  with  privilege  to  vendor  to  file  mechanic's  lieUf 
is  contiaet  of  conditional  sale;  Century  Throwing  Co.  v.  Muller,  197 
Fed.  263,  116  C.  C.  A.  614,  throwster's  lien  given  by  New  Jersey  statute 
of  1910  on  goods  coming  into  their  possession  for  accounts  due  for 
work  done  on  other  goods  of  owners  must  be  limited  to  actual  owner- 
ship as  distinguished  from  apparent  ownership  due  to  possession. 

Distinguished  in  In  re  Stroughton  Wagon  Co.,  231  Fed.  678,  holding 
sale  was  not  conditional,  but  absolute  with  attempt  to  reserve  lion 
for  unpaid  purchase  price,  and  was  invalid  against  trustee  in  bank- 


1529  BRYANT  v.  DRY  GOODS  CO.    214  U.  S.  279-292 

ruptcy  under  Bankruptcy  Act  as  amended  in  1910,  because  not  filed  as 
required  by  Michigan  statute. 

Validity  of  nnrecorded  conditloiial  sale  contract  as  against  trustee 
in  banloruptcy  depends  upon  law  of  State  wliere  contract  is  made. 

Approved  in  Taney  v.  Penn.  Nat.  Bank  of  Reading,  232  U.  S.  180, 
58  L.  !Bd«  561,  34  Sup.  Ct.  288,  under  Pennsylvania  law  certificates  issued 
by  owner  of  distillery  for  whisky  in  ^warehouse  rei^resent  property 
and  pledgee  of  certificates  as  security  for  loan  is  entitled  to  pro])erty 
as  against  trustee  in  bankruptcy;  General  Electric  Co.  v.  Richardson, 
233  Fed.  86,  147  C.  C.  A.  154,  under  law  of  Pennsylvania  rights  of 
receiver  appointed  in  creditors*  suit  in  property  held  by  debtor  under 
conditional  sale  contract  are  superior  to  those  of  seller;  In  re  O'Cal- 
laghan,  225  Fed.  134,  seller  in  New  York  shipping  goods  to  buyer  in 
Massachusetts  under  agreement  that  buyer  is  to  send  check  if  goods 
are  satisfactory,  by  failure  to  insist  on  condition  during  twenty-one 
days  intervening  between  sale  and  bankruptcy,  waives  condition;  Biir 
Four  Implement  Co.  v.  Wright,  207  Fed.  538,  47  L.  B.  A.  (N.  S.)  1223, 
125  C.  C.  A.  577,  under  Kansas  law  failure  to  record  conditional  sale 
contract  does  not  render  it  invalid  against  general  creditors  without 
lien ;  In  re  Wall,  207  Fed.  995,  conditional  sale  contract,  whether  Texas 
or  Oklahoma  contract,  is  governed  by  laws  of  Oklahoma,  where  goods 
were  to  be  delivered;  Johansen  Bros  Shoe  Co.  v.  AUes,  197  Fed.  278, 
116  C.  C.  A.  636,  mortgage  of  stock  in  trade  by  debtor  to  creditor 
authorizing  mortgagor  to  remain  in  possession  is  constructively  fraudu- 
lent within  Missouri  Revised  Statutes  of  1909,  §  2880,  but  constructive 
fraud  is  purged  by  mortgagee's  taking  possession  before  creditors  take 
action  to  enforce  their  rights;  In  re  Lutz,  197  Fed.  493,  under  Arkansas 
law  unrecorded  conditional  sale  contract  is  valid  against  buyer's  trustee 
in  bankruptcy  until  condition  is  performed;  Merchants'  Nat.  Bank  of 
Baltimore  v.  Roxbury  Distilling  Co!,  196  Fed.  81,  under  act  of  Mary- 
land of  1892  imposing  county  tax  on  distilled  spirits  in  bond,  requirine: 
distilleiy  to  pay  taxes  for  which  it  is  given  lien  on  spirits,  county  has 
no  lien  on  whisky  owned  by  distillery  for  tax  due  on  whisky  in  its 
warehouse  which  has  been  sold  to  others;  Mishawaka  Woolen  Mfg.  Co. 
V.  Westveer,  191  Fed.  466,  112  C.  C.  A.  109,  holding  sale,  under  Michi- 
gan law,  was  not  conditional,  but  absolute,  with  retention  of  title  as 
security,  and  was  ineffective  as  against  subsequent  mortgagee  for  value 
without  notice;  First  Nat.  Bank  of  Pittsbui^h  v.  Guarantee  Title  etc. 
Co.,  178  Fed.  190,  101  C.  C.  A.  507,  where,  under  Pennsylvania  law 
bill  of  sale,  absolute  in  form,  but  in  fact  to  secure  debt  of  person  re- 
taining possession  of  property  is  void  as  against  receiver  vested  witli 
right  of  levying  creditor,  and  within  four  months  debtor  is  adjudged 
bankrupt,  trustee  in  bankruptcy  obtains  right?  and  title  to  property 
from  State  receiver;  In  re  Agnew,  178  Fed.  481,  under  Mississippi  law, 
vendor  has  no  prior  right,  as  against  general  creditors,  to  goods  sold 
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under  conditional  sale  contract  by  which  buyer  was  to  hold  proceeds 
in  trust  for  seller,  where  funds  are  commingled  with  other  assets  of 
debtor  and  trust  is  lost. 

Jurisdictions  wherein  conditional  sale  contracts  are  required  to  be 
recorded.    Note,  Ann.  Oas.  1916A,  1274. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  E.  A.  (N.  S.)  416. 

Trustee  has  no  higher  right  to  goods  hM.  by  baaknq^  undn  contract 
of  conditional  sale  than  baokmpt  has. 

Approved  in  Galbraith  v.  First  Nat.  Bank  of  Alexandria,  221  Fed. 
392,  137  €.  C.  A.  194,  holding  mortgage  of  Minnesota  corporation  exe- 
cuted by  president  and  secretary  to  secure  indebtedness  due  from  cor- 
poration for  money  used  in  business,  but  not  authorized  by  directors, 
is  valid  lien  against  trustee  in  bankruptcy;  In  re  Wall,  207  Fed.  997, 
under  Oklahoma  Laws  of  1909,  unrecorded  conditional  sale  contract 
is  not  void  as  to  general  creditors,  without  lien,  and  hence  is  not  void 
as  against  trustee,  and  vendor  is  entitled  to  reclaim  goods;  In  re 
Waters-Colver  Co.,  206  Fed.  846,  847,  creditor  furnishing  boilers  to 
bankrupt  for  use  in  vessel  being  constructed  under  contract  with  United 
States  has  no  lien  as  against  trustee  or  other  creditors  in  view  of 
Revised  Statutes,  §  3477;  Hart  v.  Emmerson-Brantingham  Co.,  203 
Fed.  61,  where, seller  takes  back  goods  sold  under  unrecorded  condi- 
tional sale  contract,  valid  between  parties  under  State  law,  within  four 
months  of  bankruptcy,  trustee  cannot  recover  such  property;  In  re 
M.  E.  Dunn  &  Co.,  193  Fed.  215,  trust  funds  fraudulently  appropriated 
by  bankrupt  and  augmenting  assets  in  hands  of  trustee  may  be  recov- 
ered from  trustee  although  bankrupt  commingled  them  with  his  own 
funds;  In  re  Regealed  Ice  Co.,  191  Fed.  937,  holding  contract  of  con- 
ditional sale  is  valid  against  third  person  in  absence  of  fraud  and 
allowing  vendor  to  recover  ice-making  machineiy  from  trustee  in  bank- 
ruptcy; In  re  Wade,  185  Fed.  667,  under  Missouri  law,  unrecorded 
chattel  mortgage  is  void  as  to  creditors  becoming  such  between  date 
of  mortgage  and  date  of  its  recording,  but  is  valid  as  to  creditors  exist- < 
ing  at  date  of  mortgage  who  have  acquired  no  valid  lien  prior  to  bank- 
iniptcy  proceedings;  In  re  Peacock,  178  Fed.  855,  possession  of  cotton 
by  pledgee  to  secure  advances  to  pledgor  is  based  on  bona  fide  adversfc 
claim  barring  referee  in  bankruptcy  from  ordering  delivery  of  cotton 
to  trustee  of  bankrupt  pledgor;  John  Deere  Plow  Co.  v.  Anderson, 
174  Fed.  817,  98  C.  C.  A.  523,  unrecorded  conditional  sale  contract  is 
valid  as  betweeii  parties  under  Qeorgia  law  and  vendor  is  entitled  to 
property  as  against    trustee  in  bankruptcy. 

Validity  of  conditional  sale  contract  as  against  vendee's  receiver, 
assignee  for  benefit  of  creditors  or  trustee  in  bankruptcy.  Note, 
Ann.  Oas.  1916A,  1263,  1267. 
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A^eement»  approyed  by  referee,  between  receiver  of  vendee  and  ven- 
dor tinder  conditional  sale  contract  having  taken  posseiNdon  of  goods,  for 
disposal  of  goods,  is  binding  npon  trustee  in  bankruptcy. 

Approved  in  Onunen  v.  Talcott,-  175  Fed.  266,  contract  between  re- 
ceiver and  claimant  of  stock  of  goods  taken  from  bankmpt  just  prior 
to  filing  petition,  made  with  approval  of  court,  authorizing  claimant 
to  sell  goods,  constitutes  waiver  by  receiver  of  right  of  himself  or 
trustee  to  charge  claimant  with  actual  value  of  goods,  r^^dless  of 
amount  received  at  sale. 

Miscellaneous.  Cited  in  Miller  v.  First  Nat.  Bank  of  Albuquerque, 
235  U.  S.  689,  .59  L.  Ed.  426,  35  Sup.  Ct.  204^  affirming  decree  on  author- 
ity of  principal  case. 

214  U.  8.  292-29^2:,  63  L.  Ed.  1003,  29  Sup.  Ot.  619,  JOSEPH  "WHJ)  ft  €X>. 
▼.  PROVIDENT  UFE  ft  TRUST  CO. 

Payments,  within  four  months  of  bankruptcy,  on  open  account  to  cred- 
itor, having  no  knowledge  of  insolvency,  do  not  constitute  preference. 

Approved  in  In  re  Farmers'  Store  &  Supply  Co.,  214  Fed.  506,  pay- 
ments made  to  creditor,  having  knowledge  of  insolvency  of  debtor,  for 
merchandise  received  to  replenish  "stock  are  preferential ;  In  re  Peacock, 
178  Fed.  862,  creditor  receiving  shipment  of  cotton  on  running  account 
and  making  advances  without  knowledge  of  debtor's  insolvency,  within 
four  months  of  bankruptcy,  does  not  receive  preference  within  Bank- 
ruptcy Act  of  1898;  Chisholm  v.  First  Nat.  Bank  of  Le  Roy,  269  111. 
114,  109  N.  E.  658,  where  debtor  made  certain  deposits  in  bank  and, 
having  overdrawn  his  account,  deposited  proceeds  of  building  and  two 
carloads  of  corn  to  credit  of  his  account  within  four  months  of  bank- 
ruptcy, deposits  may  be  set  off  against  overdrafts, 

214  U.  S.  297-^30^  63  L.  Ed.  1004,  29  Sup.  Ct.  678,  SOUTHERN  RT.  00. 
V.  ST.  LOUIS  HAY  ft  GRAIN  CO. 

Carrier  is  entitled  to  compenaation  for  service  and  azpenae  of  stop- 
ping goods  in  transit 

Approved  in  Lewis,  Leonhardt  &  Co.  v.  Southern  Ry.  Co.,  217  Fed.' 
325,  133  C.  C.  A.  237,  agreement  for  milling  in  transit  privilege  is  vio- 
lation of  Interstate  Commerce  Act  of  1887  as  amended  by  Elkins  Act 
of  1903 ;  Grand  Rapids  etc.  R/.  Co.  v.  United  States,  212  Fed.  585,  129 
C.  C.  A.  113,  holding  transit  tariff  on  shipments  of  lumber  gives  condi- 
tional privilege  and  is  violation  of  Elkins  Act  of  1903,  as  amended  in 
1906;  Qeraty  v.  Atlantic  Coast  Line  R.  Co.,  211  Fed.  230,  icing  charge 
by  carrier  on  interstate  shipment  is  not  prima  facie  unreasonable  be- 
cause it  exceeds  cost  of  ice  alone;  State  v.  Florida  E.  C.  Ry.  Co.,  69 
Fla.  500,  506,  68  South.  764,  766,  carrier  is  entitled  to  compensation  for 
service  of  delivering  freight  in  carload  lots  on  industrial  sidings;  State 
ex  rei.  Burr  v.  Atlantio  Coast  Line  R.  Co.,  59  Fla.  623,  52  South.  8, 
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carrier  is  entitled  to  compensation  for  cost  of  extra  service  in  stoi)piug 
oars  loaded  with  lumber  at  planing-mill  for  treating,  then  delivering 
cars  at  destination. 

Distinguished  in  Atchison  etc.  Ry.'  Co.  v.  United  States,  203  Fed.  58, 
upholding  order  of  Interstate  Commerce  Commission  establishing  rate 
on  lemons  from  California  to  Atlantic  coast  points. 

Where  order  of  Interatate  Oommarce  Oommliwiiwi,  alllnned  by  CMrcnit 
Court  and  Circuit  Court  of  Appeals,  establiflhes  nte  conaideied  nnreaaon- 
able  by  Supreme  Coort,  case  is  remanded  to  former  court  with  inatnictiona 
to  send  matter  back  to  commlaaioii  for  further  investigation. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
603,  Ann.  Qas.  1916A,  1,  59  L.  Ed.  746,  35  Snp.  Ct.  429,  holding  maxi- 
mum intrastate  rat^s,  established  by  North  Dakota  laws  of  1907,  for 
transportation  of  coal  in  carload  lots,  are  unreasonable;  Interstate  Com- 
merce Commission  v.  Diffenbaugh,  222  U.  S.  4r9,  56  L.  Ed.  88,  32  Sup. 
Ct.  22,  contracts  of  railroads  for  payment  of  elevation  expenses  of 
grain  at  points  of  transshipment  are  not  for  rebates  or  illegal  discrimi- 
nation when  paid  to  owners  of  elevators  on  their  own  grain;  Interstate 
Commerce  Commission  v.  Stickney,  215  U.  S.  105,  54  L.  Ed.  113,  30 
Sup.  Ct.  66,  carrier  making  reasonable  terminal  charge  cannot  be  re- 
quired to  change  it  because  prior  charges  of  connecting  carriers  make 
aggr^ate  charge  unreasonable;  Russe  v.  Interstate  Commerce  Commis- 
sion, 193  Fed.  681,  order  of  commission  limiting  reparation  for  over- 
charges to  shipments  after  filing  of  complaint  is  invalid,  as  shippers  are 
entitled  to  reparation  for  overpayments  not  barred  b}'  limitations  im- 
posed by  act  of  1887;  dissenting  opinion  in  Hooker  v.  Interstate  Com- 
merce Commission,  188  Fed.  255,  majority  upholding  order  of  Interstate 
Commerce  Commission  of  1910  establishing  maximum  freight  rates  be- 
tween Cincinnati  and  Chattanooga. 

214  V.  S.  302-320,  53  I^  Ed.  1006,  29  Sup.  Ct  666,  XTKITED    STATES  ▼. 
NATIONAL  BZCH.  BANK  OF  PBOVIDENCE. 

United  States  ia  not  chargeable  with  knowledge  of  signatures  of  per- 
song  entitled  to  penaion  checks,  and  may  recover  ftom  bank  rpcelving  pay- 
ment from  suhtreasory  on  Cbeeka  to  w)t1cii  names  of  payeea  have  been 
forged. 

Approved  in  National  Bank  of  Commerce  v.  United  States,  224  Fed. 
683,  14G  C.  C.  A.  219,  act  of  government  in  prosecution  for  embcKzle- 
ment  disbursing  agent  drawing  checks  on  government  depository  and 
forging  indorsements  thereon  does  not  preclude  government  from  pro> 
ceeding  against  bank  to  recover  payments;  United  States  v.  National 
Bank  of  Commerce,  206  Fed.  436,  437,  123  C.  C.  A.  501,  United  States 
may  recover  from  bank,  which  is  government  depository,  paying  forged 
checks  of  disbursing  agent;  Farmers'  Nat.  Bank  v.  Farmers  &  Traders* 
Bank,  159  Ky.  161,  164,  166  S.  W.  994,  995,  bank  cashing  forged  check 
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on  another  bank^  indorsement  also  being  forged^  without  identification 
of  holder,  is  liable  to  drawee  bank  disoovering  forgery  after  payment  of 
cheek  by  it. 

Distinguished  in  United  States  v.  Bank  of  New  York,  Nat.  Banking 
Assn.,  219  Fed.  661,  652,  L,  R.  A.  1916D,  797,  134  C.  C.  A.  579,  Secre- 
tary of  Treasury  is  presumed  to  know  signatures  of  officers  authorized 
to  draw  on  him,  and  United  States  cannot  recover  money  paid  by  him 
on  draft  bearing  forged  signature  of  consul  of  Argentina  as  drawer; 
United  States  v.  Bank  of  North  Wilkesboro,  183  Fed.  760,  106  C.  C.  A. 
471,  where  fraudulent  pension  is  granted  and  before  cancellation  bank 
pays  number  of  pension  checks,  government  cannot  recover  from  bank 
on  theory  that  pension  is  invalid, 

214  U.  S.  320-343,  53  L.  Ed.  1013,  29  Sup.  Ot.  671,  OCEANIC  STEAM  NAV. 
CO.  ▼.  8TBANAHAK. 

Money  paid  to  collector  of  port  under  protest  and  to  prevent  refvsal 
of  clearance  to  sliip  Is  involantary,  and  may  be  recovered  if  tax  la  illegal. 
Approved  in  Gaar,  Scott  &  Co.  v.  Shannon,  223  U.  S.  471,  66  L.  Ed. 
512,  32  Sup.  Ct.  236,  corporation,  engaged  only  in  interstate  business, 
paying  franchise  tax  applicable  only  to  corporations  engaged  in  intra- 
state business  cannot  recover;  Atlas  Powder  Co.  v.  Goodloe,  131  Tenn. 
501,  175  S.  W.  550,  payment  under  protest  of  privilege  tax  required 
of  corporations  by  act  of  1909,  where  failure  to  pay  would  have  forced 
corporation's  factory  to  remain  idle,  is  not  voluntary  payment;  Chicago 
etc.  Ry.  Co.  v.  Bowman  County,  31  N.  D.  158,  153  N.  W.  988,  holding 
payment  of  taxes,  part  of  which  are  illegal,  to  avoid  penalty,  is  pay- 
ment under  compulsion. 

Payment  made  xmder  duress  of  personalty  as  compulsory  payment. 
Note,  Ann.  Cat.  191SA,  1856. 

Congress  has  power  to  control  admission  of  aliens. 
Approved  in  Brolan  v.  United  States,  236  U.  S.  ^9,  59  L.  Ed.  548, 
35  Sup.  Ct.  285,  upholding  act  of  1909,  regelating  importation  of  opium. 

Conrt  may  consider  report  of   committee  of   Cengren  In  eenakrvlng 

statute. 

Approved  in  McLean  v.  United  States,  226  U.  8.  380,  57  L.  Ed.  20^, 
33  Sup.  Ct.  122,  construing  act  of  Congress  of  1905  giving  back  pay  to 
reinstated  army  officer  from  time  of  resignation  in  1864  to  time  of  re- 
instatement in  1875 ;  United  States  v.  Poland,  231  Fed.  817,  145  C.  C.  A. 
630,  construing  act  of  Congress  of  1898  relating  to  entry  of  lands  on 
shores  of  navigable  river*. 

Congress,  legislating  upon  matters  within  its  control,  may  impose 
penalties  and  delegate  enforcement  to  executive  officers,  without  invoking 
Judicial  power. 
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Approved  in  Brushaber  v.  Union  Pac.  Ry.  Co.,  240  U.  S.  26,  60  L.  Ed. 
505^  36  Sup.  Ct.  245,  income  tax  law  of  1913  is  not  void  as  unwarranted 
delegation  of  power  because  administrative  powers  to  enforce  act  are 
conferred  upon  Secretary  of  Treasury;  United  States  v.  Grimaud,  220 
U.  S.  520,  55  L.  Ed.  569,  31  Sup.  Ct.  480,  regulations  of  Secretary  of 
Agriculture  as  to  grazing  of  sheep  on  forest  reserves  have  force  of  law 
and  violations  thereof  are  punishable  under  act  of  1897;  United  States 
V.  Utah  Power  etc.  Co.,  209  Fed.  559,  126  C.  C.  A.  376,  government's 
right  to  control  unappropriated  public  lands  in  Utah  is  expressly  recog- 
nized by  Enabling  Act  and  State  Constitution;  Ex  parte  Koerner,  176 
Fed.  479,  holding  person  convicted  of  felony  after  he  left  Austria  and 
was  admitted  to  United  States  cannot  be  deported  under  act  of  1907, 
and  releasing  such  person  ordered  deported  by  Acting  Secretary  of  Com- 
merce and  Labor;  Post  Printing  etc.  Co.  v.  Shafroth,  53  Colo.  141,  124 
Pac.  181,  amendment  to  Constitution  submitted  to  people  by  Laws  of 
1909  creating  bonded  indebtedness  to  fund  outstanding  State  warrants 
and  providing  for  organization  of  debt  funding  board  with  power  to 
subpoena  witnesses,  administer  oaths  and  perform  other  functions  -to 
carry  out  its  powers,  is  not  void  as  improper  delegation  of  power. 

Penaltlas  ImpoMd  hj  Allen  Inunlgxatlon  Act  of  1903  are  •enforceable 
hj  civil  satt,  and  enf orcemoit  is  not  controlled  1»7  mlea  governing  crim- 
inal *  prosecutionB. 

Approved  in  Chicago  etc.  Ry.  Co.  ▼.  United  States,  220  U.  S.  578, 
55  L.  Ed.  589,  31  Sup.  Ct.  612,  action  for  penalties  under  Safety  Appli- 
ance Act  is  civil,  not  criminal,  and  enforcement  of  penalties  is  not 
governed  by  rules  controlling  prosecutions  of  criminal  offenses. 

Miscellaneous.  Cited  in  International  Mercantile  Marine  Co.  t. 
Stranahan,  214  U.  S.  344,  53  L.  Ed.  1024,  29  Sup.  Ct  678,  companion 
case. 

214  T7.  a  344,  63  L.  Bd.  1024,  29  Snp.  Ot.  678,  IMTEBNAnOirAI.  MBB* 
CANTHiE  MABINE  OO.  ▼.  STRANAHAN. 

Not  cited. 

214  IT.  S.  345-350,  53  X..  Ed.  1024,  29  Sup.  Ct.  661,  WEEMB  STEAMBOAT 
CO.  V.  PEOPLE'S  STEAMBOAT  CO. 

Bights  of  riparian  owner  npon  navlgalile  stream  are  govemed  liy  law 
of  State. 

Approved  in  Donovan-Hopka-Ninneman  Co.  ▼.  Hope  Lumber  Mfg. 
Co.,  194  Fed.  648,  115  C  C.  A.  1,  riparian  owner  on  navigable  lake  in 
Idaho  takes  to  thread  of  lake,  subject  to  public  right  .of  navigation; 
dissenting  opinion  in  In  re  City  of  Buffalo,  206  N.  Y.  335,  99  N.  E.  855, 
majority  holding  railroad  having  permanent  easement  in  uplands  out- 
side of  right  of  way  has  riparian  rights. 
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* 
PiCivate  wharf  on  navigable  stream  cannot  be  taken  for    public  use 
without  compensation  being  made. 

Approved  in  Greenleaf  Johnson  Lumber  Co.  v.  United  States,  204  Fed. 
496,  denying  mandatory  injunction  to  compel  riparian  owner  to  remove 
pier  constructed  under  State  law  within  established  harbor  lines  on 
navigable  river,  without  making  compensation  to  owner. 

Owner  of  private  wharf  need  not  pennit  third  person  to  use  it  upon 
tendering  compensation,  although  there  Is  no  other  wharf  at  place. 

Approved  in  Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed.  808, 
810,  821,  amendment  of  1906  to  Interstate  Commerce  Act  of  1887 
declaring  owners  of  interstate  pipe-lines  for  transportation  of  oil  to 
be  common  carriers  subject  to  provisions  of  act,  is  void;  Baker- Whitely 
Coal  Co.  V.  Baltimore  etc.  R,  Co.;  176  Fed.  634,  contract  of  railroad, 
having  built  pier  for  its  own  use  in  loading  coal  from  its  cars  upon 
vessels,  giving  tug  owner  exclusive  right  to  dock  and  undock  vessels, 
is  not  void  as  to  other  tug  owners. 

Distinguished  in  Southern  Pac.  Terminal  Co.  v.  Interstate  Commerce 
Commission,  219  U.  S.  520,  56  L.  Ed.  818,  31  Sup.  Ct.  279,  Interstate 
Commerce  Commission  may  regulate  charges  of  terminal  company  desig- 
nated as  wharfage  company,  where  its  property  is  employed  in  inter- 
state commerce;  The  Golden  Rod,  197  Fed.  834,  holding  wharf  built  by 
owners  of  shore  land  and  steamboat  coFhpany  is  public  wharf,  and 
owners  are  tenants  in  common  of  portion  below  low-water  mark  so  that 
vessel  owner  contracting  for  its  use  and  paying  wharfage  to  one  co- 
tenant  is  not  liable  to  other;  Baker- Whiteley  Coal  Co.  v.  Baltimore  etc. 
R.  Co.,  188  Fed.  408,  110  C.  C.  A.  234,  enjoining  railroad  owning  pier 
from  enforcing  its  order  to  prevent  tug  owner  from  docking  vessels  at 
pier  pursuant  to  contracts  with  steamship  companies;  John  J.  Sesnon 
Co.  V.  United  States,  182  Fed.  577,  105  C.  C.  A.  Ill,  holding  tramway 
at  Nome  for  discharging  cargoes  of  coal  is  public  wharf  and  owner 
engaged  in  lighterage  business  is  subject,  under  act  of  1900,  to  license 
tax  based  on  amount  of  freight  handled ;  Coeur  D'Alcne  etc.  Transp.  Co. 
V.  Ferrell,  22  Idaho  760,  761,  48  L,  R.  A.  (N.  S.)  966,  128  Pac.  568,  569, 
holding  dock  of  railroad  is  public  wharf  and  contract  giving  exclusive 
right  to  steamboat  company  to  receive  and  discharge  freight  and  pas- 
sengers at  dock  is  undue  discrimination;  dissenting  opinion  in  Prairie 
Oil  &  Gas  Co.  V.  United  States,  204  Fed.  824,  majority  holding  amend- 
ment of  1906  to  Interstate  Commerce  Act,  declaring  owners  of  inter- 
state pipe-lines  for  transportation  of  oil  to  be  common  earners  within 
meaning  of  act,  is  void.  ^ 

Pnblic  can  obtain  mo  adverse  right  against  owner  of  priTate  wharf  bj 
mere  user. 

Approved  in  Anderson  Steamboat  Co.  v.  King  County,  84  Wash.  382, 
146  Pac.  867,  under  Laws  of  1895  and  1899,  authorizing  county  to  build 
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wharf  and  operate  ferry,  permissive  use  of  ferry  by  another  ferry  com- 
pany creates  no  estoppel  against  county. 

214  U.  &  869-366,  63  L.  Ed.  1030,  29  Bap.  Ot.  668,  BKOUSH  ▼.  ABIZONA 
EZ  KEIi.   OBIFFITH. 

Federal  Supreme  Court  in  constmlng  territorial  statute  leana  to  con- 
ttmction  of  Supreme  Court  of  Territory,  and  will  not  disturb  decision  of 
teETltorlal  court  except  in  case  of  manlf eet  error. 

Approved  in  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S.  580,  58  L.  Ed. 
380,  34  Sup.  Ct.  179,  holding  action  for  death  by  negligence 
under  Revised  Statutes  of  Arizona  of  1901,  pars.  2764-2766,  was  for 
benefit  of  estate,  and  proof  of  existence  of  beneficiaries  or  amount  of 
damage  suffered  by  them  was  unnecessary;  Clason  v.  Matko,  223  U.  S. 
653,  66  L.  Ed.  693,  32  Sup.  Ct.  392,  following  territorial  court's  con- 
struction of  Revised  Statutes  of  Arizona,  §  3241,  that  no  distinction 
was  intended  between  abandonment  of  mining  claim  and  its  forfeiture; 
Treat  v.  Grand  Canyon  Ry.  Co.,  222  U.  S.  462,  66  L.  Ed.  266,  32  Sup. 
Ct.  125,  following  construction  given  to  local  statute  by  territorial 
court  that  exemption  of  railroad  property  from  taxation  went  with  land 
and  extended  to  assigns  of  railroad;  Albright  v.  Sandoval,  216  U.  S. 
339,  64  L.  Ed.  508,  230  Sup.  Ct.  318,  following  decisions  of  territorial 
court  that  statute  of  New  Mexico  creating  new  county  from  existing  one 
did  not  create  vacancy  in  oftce  of  assessor  because  incumbent  resided 
in  new  county;  Board  of  County  Conunrs.  of  Santa  Fe  County  v.  Ter- 
ritoiy  of  New  Mexico,  215  U.  S.  306,  307,  64  L.  Ed.  207,  208,  30  Sup. 
Ct.  Ill,  affirming  judgment  of  territorial  court  granting  mandamus  to 
compel  county  commissioners  to  levy  tax  to  pay  judgments  for  prin- 
cipal and  interest  upon  county  bonds. 

Question  of  special  benefit  and  of  property  to  which  it  extends,  is  one 
of  fact. 

Approved  in  Briscoe  v.  Rudolph,  221  U.  S.  551,  66  L.  Ed.  860,  31  Sup. 
Ct.  679,  whether  special  assessment  for  street  extension  in  District  of 
Columbia  is  excessive,  is  question  of  fact. 

Pr<4^eirt3r  owners  notified  of  meeting  of  cowiniiilmieni  in  ragud  to  as- 
sessment for  pnUic  tmprorement  are  bound  to  take  notieo  «f  snkMQiMnt 
confirmation  proceedings  in  cenfomity  with  law. 

Approved  in  State  v.  Western  Union  Tel.  Co.,  Ill  Minn.  29, 124  N.  W. 
382,  holding  notice  sufficient  in  action  to  enforce  taxes. 

Appearance  before  commissioners  to  protest  against  assessment  con- 
stituted  waiver  of  objection  to  raUdity  of  assessment  for  lack  of  notice. 

Approved  in  Wie^nd  v.  Siddons,  41  App.  D.  G.  135,  defects  in  notice 
of  condemnation  proceedings  are  waived  by  general  appearance  and 
introduction  of  evidence  to  show  valu^  of  land. 

Estoppel  of  property  owner  to  attack  validity  of  special  assessment. 
Note,  Ann.  Gas.  1916B,  766,  767. 
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Assessments  for  improvements  by  front-foot  rale.  Note^  28  L.  E.  A. 
(N.  S.)  1182,  1100. 

Validity  of  statute  providing  for  recovery  of  attorney's  fees  in  ac- 
tion for  collection  of  special  assessment.  Note,  Aim.  Oaa.  1912A, 
692. 

214  U.  S.  366-386,  53  It.  Sd.  1084,  28  8m».  Ot.  652,  EXPAMDBD  MBTAIi 
OO.  ▼.  BRADFORD. 

New  combination  of  old  elements  producing  new  and  useful  result  is 
patentable. 

Approved  in  Zimmerman  v.  Advance  Machinery  Co.,  232  Fed.  870, 147 
C.  C.  A.  60,  Zimmerman  patents  for  process  for  melting  glue  are  void 
for  lack  of  invention;  Gas  Machinery  Co.  v.  United  Gas  Improvement 
Co.,  228  Fed.  691,  143  C.  C.  A.  206,  Rusby  patent  for  improvement  in 
water  gas  apparatus  is  for  mere  measuring  device  and  not  patentable 
as  true  combination;  Consolidated  Contract  Co.  v.  Hassam  Paving  Co., 
227  Fed.  439,  142  C.  C.  A.  132,  Hassam  patents  for  pavement  and  pro- 
cess of  laying  same  are  valid  and  infringed;  Cadillac  Motor  Car  Co. 
V.  Austin,  226  Fed.  991,  141  C.  C.  A.  105,  Austin  patent  for  change- 
speed  gearing  for  automobiles  discloses  invention,  and  is  infringed; 
New  York  Scaffolding  Co.  v.  Whitney,  224  Fed.  457,  140  C.  C.  A.  138, 
Henderson  patent  for  improved  scaffold  supporting  means  is  for  patent- 
able invention ;  City  of  Akron  v.  Bone,  221  Fed.  946,  137  C.  C.  A.  514, 
upholding  Bone  patent  for  reinforced  concrete  retaining  wall ;  Economic 
Engineering  etc.  Co.  v.  Aurora  etc.  Ry.  Co.,  216  Fed.  639,  Bassler  patent 
for  pneumatic  conveyor  for  conveying  coal  ashes  discloses  invention; 
International  Mausoleum  Co.  v.  Sievert,  213  Fed.  230,  129  C.  C.  A.  569, 
Hoo<l  patent  for  improvement  in  mausoleum  construction  is  not  void 
on  its  face;  Bucher  &  Gibbs  Plow  Co.  v.  International  Harvester  Co.,  211 
Fed.  475,  Niesz  reissue  patent  for  disc  harrow  discloses  patentable  in- 
\ention;  United  Gas  Improvement  Co.  v.  Gas  Maoh.  Co.,  211  Fed.  674, 
Rusby  patent  for  water  gas  apparatus  is  valid;  Minerals  Separation 
v.  Hyde,  207  Fed.  961,  Sulman,  Picard,  and  Ballot  patent  for  process 
of  ore  concentration  discloses  invention;  San  Francisco  Cornice  Co. 
v.  Beyrle,  195  Fed.  519,  116  C.  C.  A.  426,  Beyrle  patent  for  process 
of  casing  wooden  moldings  with  metal  discloses  invention,  and  ia  in- 
fringed; Ludington  Cigarette  Mach.  Co.  v.  Anargyros,  188  Fed.  322, 
110  C.  C.  A.  296,  Ludington  patents  for  machine  and  for  process  for 
making  cigarettes  from  continuous  cigarette  rods  were  not  anticipated, 
and  disclose  patentable  invention;  Central  Oil  etc.  Co.  v.  Silver  &  Co., 
184  Fed.  458,  106  C.  C.  A.  539,  Wilder  patents  for  improvements  in  oil 
burners  of  wickless  type  are  valid  but  not  infringed;  Kellogg  Switch- 
board etc.  Co.  V.  Dean  Electric  Co.,  182  Fed,  996,  105  C.  C.  A.  546, 
Dean  patent  for  improvement  in  telephone  circuits  in  central  battery 
system  designed  to  separate  voice  current  from  energizing  current  dis- 
XIX— 97 
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closes  patentable  invention;  Eagle  Wagon  Works  y.  ColuYnbia  Wagon 
Co.,  181  Fed.  151,  Van  Wagenen  patent  for  damp  wagon,  although  for 
combination  of  old  elements,  obviates  prior  defects  and  discloses  pat- 
entable invention;  Steiner  &  Yoegtly  Hardware  Co.  v.  Tabor  Sash  Co., 
178  Fed.  839,  Giesey  reissue  patent  for  window  having  centrally  pivoted, 
horizontally  swinging  sash  is  within  invention  disclosed  by  original 
patent  and  is  valid;  Moigan  Engineering  Co.  v.  Alliance  Mach.  Co., 
176  Fed.  109,  100  C.  C.  A;  30,  Shem  patent  for  improvements  in  double 
trolley  traveling  cranes  discloses  patentable  invention;  In  re  Ratican, 
36  App.  D.  C.  96,  Ratican  patent  for  street  washing  and  sprinkling 
apparatus  is  void  for  lack  of  invention. 

M«re  function  of  machine  is  not  patentable  as  process. 

Approved  in  Tompkins  v.  St.  Regis  Paper  Co.,  226  Fed.  747,  Tomp- 
kins patent  for  process  of  making  paper  stock  ifi  for  process,  not  for 
function,  but  is  void  for  anticipation. 

Process  and  apparatua  are  distinct  atid  may  be  patented  in  one  patent 
or  separate  patents. 

Approved  in  Century  Elec.  Co.  v.  Westinghouse  Elec.  etc.  Co.,  191 
Fed.  353,  112  C.  C.  A.  8,  separate  patents  to  Nikola  Tesla  for  appara- 
tus and  for  process  for  transmission  of  electrical  power  are  valid. 

Process  involving  mechanical  operation,  as  distinguished  from  chemical 
reaction  ifi  patentable. 

Approved  in  Kennedy  v.  Beaver  Tile  etc.  Co.,  232  Fed.  478,  Kennedy 
patent  for  method  of  laying  cork  tiles  in  floors  under  pressure  in  all 
directions  is  for  process,  but  is  void  for  lack  of  invention  in  view  of 
prior  practice  of  laying  wooden  blocks  in  same  manner;  Philadelphia 
Rubber  W.  Co.  v.  United  States  Rubber  Reclaiming  Wks.,  225  Fed.  791, 
Marks  patent  for  process  for  devulcanizing  rubber  waste  discloses  inven- 
tion and  is  infringed;  Hildreth  v.  Lauer  &  Suter  Co.,  208  Fed.  1013, 
Dickenson  patent  for  candy  pulling  macliine  is  for  pioneer  invention,  and 
is  infringed;  Western  Glass  Co.  v.  Schmertz  Wire-Glass  Co.,  185  Fed. 
796,  109  C.  C.  A.  1,  Schmertz  reissue  patents  for  process  and  apparatus 
for  making  wire-glass  disclose  invention  of  high  order,  and  are  infringed 
by  process  and  apparatus  of  Jungcrs  patent. 

214  U.  a  386-438,  68  L.  Ed.  1041,  29  Sup.  Ot.  652,  UmTED  STATES  ▼. 


Instance  where  special  commissioner  was  appointed  to  take  testimony 
in  contempt  proceeding. 

Approved  in  Merchants'  Stock  etc.  Co.  v.  Board  of  Trade  of  Chicago, 
201  Fed.  29, 120  C.  C.  A.  582,  taking  of  evidence  by  commissioner  in  con- 
tempt case  is  not  violation  of  sixth  amendment;  Re  Gompers,  40  App. 
D.  C.  328,  objection  to  appointment  of  commissioner  for  purpose  of 
taking  of  testimony  in  contempt  proceedings  for  violation  of  injunction 
will  not  be  considered  on  appeal,  where  all  testimony  was  taken  in  open 
court. 
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Wliere  riots  and  lawUss  acts  reralt  from  defiance  of  court's  mandate, 
person  not  taking  nH^ans  within  official  power  to  preTent  acts  of  violence, 
is  guilty  of  contempt. 

Approved  in  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  508, 
editor  publishing  articles  in  newspaper  of  general  circulation  in  city 
where  court  sits,  tending  to  embarrass  judge  in  pending  cause,  is  guilty 
of  contempt. 

Removal  or  destruction  of  subject  matter  of  litigation  pending  ap- 
peal* as  contempt  of  appellate  court.    Note,  Ann.  Gas.  1912A,  516. 

Liability  of  sheriff  for  lynching  of  prisoner.  Note,  19  Ann.  Gas. 
891. 

214  XT.  a.  485,  63  L.  Ed.  1066,  29  Sup.  Ct.  651,  JOHNSON  v.  TENNE88EF. 

Not  cited. 

214  IT.  8.  492,  63  L.  Ed.  1058,  29  8np.  Ot.  514,  OHXOAGO,  BUBLINaTON 
ETC.  BT.  CO.  ▼.  WILLIAMS. 

Cited  in  United  States  v.  Mayer,  235  U.  S.  66,  59  L.  Ed.  184,  35  Sup. 
Ct.  16. 

214  IT.  8.  497,  63  L.  Ed.  1060,  29  Snp.  Ot.  698,  ST.  PAUL,  MINNEAPOLIS 
ETC.  BT.  CO.  ▼.  MINNEAPOLIS. 

Cited  in  Chicago  etc.  Ry.  Co,  v.  Minneapolis,  232  U.  S.  438,  439,  58 
L.  Ed.  674,  34  Sup.  Ct.  400,  Northern  Pac.  Ry.  Co.  v.  North  American 
Tel.  Co.,  230  Fed.  354,  356,  144  C.  C.  A.  489,  Chicago  etc.  R.  Co. 
V.  Board  of  Supervisors,  182  Fed.  295,  31  L.  B.  A.  (N.  S.)  1117,  104 
C.  C.  A.  573,  State  ex  rel.  Ise  v.  Atchison  etc.  Ry.  Co.,  95  Kan.  25,  27, 
L.  R.  A.  1915E,  751,  147  Pac.  802,  803,  State  v.  Great  Northern  Ry. 
Co.,  130  Minn.  484,  153  N.  W.  880,  Atlantic  Coast  Line  R.  Co.  v.  Golds- 
boro,  155  N.  C.  361,  71  S.  E.  515 ,  Chattanooga  v.  Southern  Ry.  Co.,  128 
Tenn.  406,  161  S.  W.  1002,  and  Bacon  v.  Boston  etc.  R.  R.  Co.,  83  Vt. 
463,  76  Atl.  142. 

Validity  of  requirement  that  railroad  shall  construct  and  maintain 
crossings  at  new  highways  without  compensation.  Note,  20  Ann. 
Caa.  1208. 

Power  to  compel  railroad  to  establish  or  maintain  overhead  or  un- 
derground crossing  of  subsequently  opened  highway.  Note,  28 
L,  R.  A.  (N.  S.)  298. 

Sa4  XT.  a  499,  63  L.  Ed.  1060,  29  Sup.  Ot  698,  DONOHUE  v.  EL  PASO> 
ETC.  BY.  OO. 

Cited  in  Western  Union  Tel.  Co.  v.  Georgia  R.  &  Banking  Co.,  227 
Fed.  291 ;  Stuart  v.  Union  Pac.  R.  Co.,  178  Fed.  757,  103  C.  C.  A.  89 ; 
Ainsa  v.  New  Mexico  etc.  R.  Co.,  13  Ariz.  3^,  114  Pac.  973 ;  New  York 
etc.  R.  Co.  V.  Russell,  83  Conn.  592,  78  Atl.  328;  Gustin  v.  Harting,  20 
Wyo.  28,  Aml  Oaa.  19140,  911, 121  Pac.  531. 
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214  U.  a  501,  53  L.  Ed.  1060,  29  Svp.  Ct.  696,  EX  PA&TB  q«T.Tjnt 

Cited  in  Re  Merchants'  Stock  &  Grain  Co.,  223  U.  S.  641,  56  L.  Ed. 
585,  32  Sup.  Ct.  339,  Phillips  Sheet  &  Tin  Plate  Co.  v.  Amalgamated 
Assn.  of  Iron  etc.  Workers,  208  Fed.  339,  Merchants'  Stock  etc.  Co. 
y.  Board  of  Trade,  187  Fed.  399,  400,  109  C.  C.  A.  230,  and  Merchants' 
Stock  etc.  Co.  V.  Board  of  Trade,  201  Fed.  26,  120  C.  C.  A.  582. 

214  U.  8.  506,  68  L.  Ed.  1061,  29  Sup.  Ct.  702,  HATTER  OF  TOBIK. 

Cited  in  H.  J.  Decker  Jr.  &  Cb.  v.  Southern  Ry.  Co.,  189  Fed.  227, 
Bagenas  v.  Southern  Pac.  Co.,  180  Fed.  892,  Jackson  v.  Wm.  Kenefick 
Co.,  233  Fed.  131,  Doherty  v.  Smith,  233  Fed.  132,  Louisville  etc.  R. 
Co.  V.  Western  Union  Telegraph  Co.,  218  Fed.  103,  110,  111,  Lehigh 
Valley  Coal  Co.  v.  Yensavage,  218  Fed.  549,  134  C.  C.  A.  276,  Western 
Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201  Fed.  941,  120  C.  C.  A.  257, 
Sagara  v.  Chicago  etc.  Ry.  Co.,  189  Fed.  223,  Odhner  v.  Northern  Pac 
Ry.  Co.,  188  Fed.  508,  and  Fribourg  v.  Pullman  Co.,  176  Fed.  985. 

214  XT.  8.  514,  53  la.  Ed.  1063,  29  Buy.  Ct.  696^  WOIiF  BEOS  1^  OO  ▼.  HAMII^ 
TON-BBOWN  SHOE  CO. 

Cited  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros,  ft  Co.,  240  U.  S. 
254,  60  L.  Ed.  682,  36  Sup.  Ct.  270. 

214  U.  a  516,  53  li.  Ed.  1064,  29  Sup.  Ct.  697,  NOBTH  OABOUNA  MIN. 
OO.  y.  WESTFELDT. 

Cited  in  North  Carolina  Min.  Co.  ▼•  Westfeldt,  215  U.  S.  586,  54 
L.  Ed.  339,  30  Sup.  Ct.  404. 

214  U.  a  519,  53  li.    Ed.  1066,  29    Sup.    CTt.    700,    HABLAN  ▼.  UNTTED 
STATES. 

Cited  in  Harlan  ▼.  McGourin,  218  U.  S.  444,  21  Aim.  Oaa.  849,  54 
L.  Ed.  1104,  31  Sup.  Ct.  44. 

214  U.  B.  520,  53  L.  Ed.  1066,  29  Siv.  Ot.  700,  IJ81CAN  ▼.  MIIiWAUKES 
ETC.  BY.  CO. 

Cited  in  Welles  v.  Chicago  etc.  Ry.  Co.,  175  Fed.  563,  99  C.  C.  A.  184. 

214  U.  S.  520,  53  L.  Ed.  1066,  29  Sup.  Ct.  701,  KUFTLEB  ▼.  HINSDAIA, 
SBOTH  ft  CO. 

Cited  ill  In  re  Bacon,  193  Fed.  36,  113  C.  C.  A.  358. 

Refusal  of  discharge  in  bankruptcy  as  res  judicata  in  suhsequent 
bankruptcy  proceedings.    Note,  Ann.  Cas.  19130,  1184,  1189. 

214  U.  S.  528,  53  L.  Ed.  1069,  29  Sup.  Ct.  694,  HUFF  v.  BIDWELU 
Cited  in  Huff  v.  BidweU,  180  Fed.  376,  103  C,  C.  A.  520. 
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215  U.  S.  1-15,  54  L.  Ed.  es,  30  Sup.  Ct.  8,  FALL  T.  EACRTIN. 

Ooort  of  equity  having  jurisdiction  of  parties  and  subject  matter  may 
decree  conTeyance  of  land  In  another  State  and  enforce  its  decree  by 
process  against  person. 

Approved  in  Robertson  v.  Howard,  229  U.  S.  261,  57  L.  Ed.  1178,  33 
Sup.  Ct.  864,  bankruptcy  court  in  Illinois  may,  without  resorting  to 
ancillary  proceedings,  sell  certificates  and  interest  in  land  represented 
by  them,  although  land  is  situated  in  Kansas;  Brooklyn  Min.  etc.  Co. 
V.  Miller,  227  U.  S.  202,  57  L.  Ed.  481,  33  Sup.  Ct.  261,  affirming  judg- 
ment holding  appellant  to  agreement  made  in  open  court  as  considera- 
tion for  continuance  that  no  judgment  obtained  in  another  State  in 
meantime  should  be  pleaded;  Selover,  Bates  &  Co.  v.  Waish,  226  U.  S. 
123,  57  L.  Ed.  151,  33  Sup.  Ct.  69,  contract  made  in  Minnesota  for  sale 
of  land  in  Colorado  may  be  enforced  in  former  State  according  to  its 
laws  and  statute  of  Minnesota  of  1897  prohibiting]:  vendor  of  land  from 
canceling  contract  without  written  notice  does  not  deprive  owner  of  his 
land  without  due  process;  Keatley  v.  Furey,  226  U.  S.  404,  57  L.  Ed. 
275^  33  Sup.  Ct.  121,  decision  of  Federal  court  that  no  title  to  bank- 
rupt's property  passed  to  State  receiver  and  dismissal  of  petition  of 
State  receiver  to  intervene,  does  not  involve  Federal  question  warrant- 
ing direct  appeal  to  Federal  Supreme  Court;  Orinoco  Iron  Co.  v.  Metzel, 
230  Fed.  47,  144  C.  C.  A.  338,  bankruptcy  court  in  Ohio  had  exclu- 
sive jurisdiction  of  indemnity  fund  payable  in  annual  installments  to 
bankrupt  by  government  of  Venezuela  for  annulment  of  concession  and 
injunction  to  restrain  suit  in  District  of  Columbia  to  establish  trust 
maleficio  in  fund  was  properly  granted ;  Louisville  etc.  R.  Co.  v.  Western 
Union  Tel.  Co.,  207  Fed.  6, 124  CCA.  673,  Federal  court  in  Kentucky 
may  enjoin  railroad  from  interfering  with  telegraph  lines  in  Kentucky 
or  in  other  States  pending  suits  for  condemnation  of  right  of  way,  where 
such  interference  would  affect  entire  system  and  rights  of  public ;  Groom 
V.  Mortimer  Land  Co.,  192  Fed.  863,  113  C  C.  A.  173,  deed  by  trustees 

(1641) 
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of  bankrupt  corporation  made  by  order  of  New  Jersey  court  conveying 
lands  in  Texas  to  receiver  is  valid  conveyance;  People's  State  Bank  v. 
T 'Miller,  85  Kan.  277,  116  Pac.  886,  court  having  jurisdiction  of  surety 
receiving  principal's  land  as  indemnity  for  payment  of  principal's  debt 
may  compel  surety  to  convey  to  cosurety  one-half  of  land  situated  in  an- 
other State;  McCormick  v.  McCormick,  82  Kan.  52,  107  Pac.  553,  judg- 
ment obtained  in  divorce  proceeding  by  husband  in  Missouri,  although 
allegations  of  petition  are  false  and  service  of  summons  is  by  publica- 
tion only,  is  binding  in  action  by  wife  in  Kansas  court  to  obtain  ali- 
mony; White  V.  Warren,  214  Mass.  206,  100  N.  E.  1104,  under  laws  of 
Rhode  Island  of  1909,  wife  who  obtains  divorce  and  decree  of  alimony 
waives  right  to  dower  and  cannot  sue  in  Massachusetts  court  to  compel 
husband  to  convey  dower  interest  in  Massachusetts  land;  0.  W.  Kerr 
Co.  V.  Nygren,  114  Minn.  270,  Aim.  Oaa.  19120,  5S8,  130  N.  W.  1113, 
court  has  jurisdiction  of  suit  by  vendor  for  specific  performance  of  con- 
tract for  sale  of  land  in  Canada;  Roberts  v.  W.  H.  Hughes  Co.«  86  Vt. 
96,  83  Atl.  816,  order  of  New  York  court,  having  jurisdiction  of  corpo- 
ration and  its  directors  petitioning  for  appointment  of  receiver,  may 
compel  transfer  of  title  to  land  in  Verm6nt,  and  order  appointing  re- 
ceiver is  effective  to  prevent  further  lien  on  property  by  issuance  of 
bonds;  Olympia  Min.  etc.  Co.  v.  Kerns,  64  Wash.  549,  117  Pac.  262, 
action  to  have  Washington  corporation  declared  equitable  owner  of  min- 
ing claims  in  Idaho  should  be  brought  in  State  where  land  is  situated. 

Right  of  vendor  in  executory  contract  for  sale  of  realty  to  maintain 
action  for  specific  performance  where  land  is  situated  in  another 
State  or  country.    Note,  Ann.  Oas.  1912C,  539. 

Court  not  having  Jurisdiction  of  res,  cannot  affect  it  by  its  decree^  near 
by  deed  by  master  in  accordance  with  its  decreet 

Approved  in  Rickey  Land  etc.  Co.  v.  Miller  &  Lux,  218  U.  S.  261,  54 
L.  Ed.  1038,  31  Sup.  Ct.  11,  where  riparian  rights  of  owners  of  land  in 
two  different  States  on  same^  river  are  involved,  jurisdiction  of  two 
States  is  concurrent  and  court  first  seised  should  proceed  without  in- 
terference; Burton-Lingo  Co.  v.  Patton,  15  N.  M.  311,  27  L.  B.  A.  (N.  S.) 
420,  107  Pac.  681,  Texas  court  having  jurisdiction  of  owner  of  property 
in  New  Mexico  cannot  adjudicate  and  transfer  lien  on  property;  Davis 
V.  Tremain,  205  N.  Y.  238,  98  N.  E.  384,  action  for  construction  of  will 
to  determine  title  to  property  in  another  State  is  not  maintainable 
under  section  1866  of  New  York  Code  of  Civil  Procedure,  and  counter- 
claim to  determine  boundaries  of  real  estate  in  New  York  devised  by 
will,  cannot  be  interposed;  Wilson  v.  Kryger,  29  N.  D.  37,  149  N.  W. 
724,  in  action  to  determine  adverse  claim  to  land  in  North  Dakota, 
question  of  validity  of  contract  for  sale  of  land  made  in  Minnesota  and 
its  cancellation  is  to  be  determined  by  law  of  North  Dakota;  Joy  ▼. 
Midland  State  Bank,  26  S.  D.  251,  128  N.  W.  149,  deed  executed  by 
receiver  of  Nebraska  corporation,  appointed  by  Nebraska  court|  to  land 
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sitaated  in  South  Dakota  is  valid;  Tennant's  Heirs  v.  Fretts,  67  W.  Va. 
571,  140  Am.  St  Bap.  979,  29  L.  E.  A.  (N.  S.)  625,  68  S.  E.  388,  equity 
court  of  We$t  Virginia  not  having  jurisdiction  of  person  served  in  an- 
other State,  may  cancel  contract  for  sale  of  land  in  West  Virginia  as 
cloud  upon  title. 

Deed  to  land  in  Nebraska  made  liy  cominiBsioiier  under  decree  of  court 
of  another  State  In  divorce  action,  setting  aside  land  to  -wife,  need  not  be 
recognized  in  Nebraska  under  full  faith  and  credit  clause  of  Fedeocal  Con- 
stitution. 

Approved  in  Olmsted  ▼.  Olmsted,  216  U.  S.  394,  25  L.  R.  A.  (N.  S.) 
1292,  54  L.  Ed.  533,  30  Sup.  Ct.  292,  courts  of  New  York  are  not  re- 
quired to  give  effect  to  Michigan  statute  so  as  to  vest  in  testator's  chil- 
dren legitimatized  by  such  statute,  property  already  vested  in  other 
legitimate  children;  Hood  v.  McGehee,  189  Fed.  207,  under  rule  of 
Alabama  decisions,  adoption  proceedings  in  Louisiana  do  not  entitle 
children  to  property  of  adopted  parents  in  Alabama;  Lamkin  v.  Lovell, 
176  Ala.  343,  58  South.  260,  court  of  Alabama,  having  jurisdiction  of 
parties,  may  cancel  mortgage  executed  in  Alabama  on  land  in  Missis- 
sippi ;  Brooklyn  Min.  &  Mill.  Co.  v.  Miller,  13  Ariz.  228,  108  Pac.  475, 
where  motion  for  continuance  is  granted  on  stipulation  that  judgment 
in  pending  suit  in  Nebraska  should  not  be  pleaded,  stipulation  estops 
parties  from  pleading  judgment ;  Dibble  v.  Winter,  247  111.  252,  93  N.  E. 
149,  probate  of  will  in  State  of  testator's  domicile  is  conclusive  as  to 
personalty,  but  its  validity  as  devise  of  land  in  another  State  depends 
upon  law  of  that  State;  Adams  v.  Stenehjem,  50  Mont.  238,  146  Pac. 
471,  refusing  to  give  effect  to  North  Dakota  judgment  not  entered  as 
required  by  laws  of  that  State. 

Doctrine  of  res  judicata  as  applicable  to  divorce  proceedings.  Note, 
Ann.  Cas.  1916B,  905,  911. 

Valid  divorce  in  one  State  as  affecting  independent  suit  for  alimony 
in  another.    Note,  34  L.  R.  A.  (N.  S.)  1109. 

Right  of  wife  to  maintain  action  for  divorce  when  husband  has 
secured  divorce  in  foreign  jurisdiction.  Note^  Ann.  Cas.  1912G, 
294. 

215  XX.  S.  16-25,  54  L.  Ed.  72,  30  Sup.  Ot.  1,  BEAVIS  V.  FIAKZA. 

Supreme  Court  baa  Jurisdiction  of  appeal  in  suit  to  restrain  interfer- 
ence wi^Ji  title  to  gold  mines  in  Philippine  Islands  and  for  accounting, 
where  construction  of  Organic  Act  of  1902  is  involved. 

Approved  in  Vilas  v.  Manila,  220  U.  S.  353,  55  L.  Ed.  494,  31  Sup. 
Ct.  416,  under  section  10,  Philippine  Organic  Act  of  1902,  Supreme 
Court  has  jurisdiction  to  review  decision  that  Manila  is  different  coiv 
porate  entity  since  treaty  of  Paris  of  1898,  and  is  not  liable  for  debts 
of  Spanish  municipality;  Tiglao  v.  Insular  Qovemment,  215  U.  S.  414, 
E4  L.  Ed.  258,  30  Sup.  Ct.  129,  Supreme  Court  has  jurisdiction  to  review. 
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by  writ  of  error,  not  appeal,  judgment  of  Supreme  Court  of  Philippine 
Islands  denying  registration  of  tract  of  land. 

PrOTlaion  of  section  46  of  Philippine  Organic  Act  of  1902  mating  to 
period  of  preacrlption  for  mining  lands  ref en  to  condWows  hefere  United 
States  came  into  power,  and  had  in  view  natives  of  isianda  with  intent  to  do 
them  liberal  jnstlee. 

Approved  in  Roura  v.  Government  of  the  Philippine  Islands,  218 
U.  S.  387,  64  L.  Ed.  1081,  31  Sup.  CI.  73,  affirming  decree  of  Supreme 
Court  of  Philippine  Islands  denying  petition  for  registration  of  title 
to  land  on  objection  by  insular  government  that  land  is  part  of  publie 
domain. 

Title  to  mining  claim  by  adverse  possession.    Note,  40  L.  R.  A. 
(N.  8.)  819. 

BigbX  to  instniment  that  will  confer  Utle  in  thing  is  right  to  have 
thing. 

Distinguished  in  United  States  v.  Midway  Northern  Oil  Co.,  232  Fed. 
635,  entry  on  mining  land  after  withdrawal  order  cannot  initiate  right«; 
against  government  which  could  ripen  into  title  or  right  to  patent  under 
Rev.  Stats.,  §  2332. 

215  U.  &  26-33,  54  L.  Ed.  77,  30    Sup.  Ot.  19,  UNITED  STATES  v.  MES- 
OALL. 

Rule  of  ejusdem  generis  that  where  partlcnlar  worda  of  desciiption  are 
followed  by  general  terms  latter  will  be  regarded  as  referring  to  things  of 
like  class  is  not  cast-iron  rule,  and  when  particular  words  exhanat  genus, 
general  words  must  be  construed  as  including  something  outside  of  that 
class. 

Approved  in  United  States  v.  Patten,  226  U.  S.  535,  44  L.  R.  A. 
(N.  S.)  325,  57  L.  Ed.  338,  33  Sup.  Ct.  141,  decision  of  Circuit  Court 
that  counts  of  indictment  alleging  conspiracy  to  restrain  interstate  trade 
by  corner  in  cotton,  did  not  involve  construction  of  Sherman  Anti-trast 
Act,  is  reviewable  by  Supreme  Court  under  act  of  1907;  Ex  parte  Woo 
*ran,  228  Fed.  938,  #ct  of  1907  does  not  authorize  deportation  of  Cliincse 
laborers  in  United  States  in  violation  of  Chinese  exclusion  laws  by  im- 
migration authorities,  but  such  laborers  must  be  deported  by  judicial 
department;  Chicago  R.  I.  &  P.  Ry.  Co.  v.  United  States,  226  Fed.  30, 
141  C.  C.  A.  135,  switchman  whose  regular  duty  is  to  telephone  tower- 
man  in  charge  of  interlocking  crossing  of  approach  of  passenger  train 
in  order  that  freight  train  on  other  road  may  be  held,  is  within  Hours 
of  Service  Act  of  1907;  Board  of  Commerce  of  Ann  Arbor  v.  Security 
Trust  Co.,  225  Fed.  460,  140  C.  C.  A.. 486,  where  manufacturing  com- 
pany's anticipatory  breach  of  contract  to  maintain  factory  with  certain 
pay-roll  for  seven  years,  except  in  event  of  strikes  and  other  specified 
causes,  in  consideration  of  factoiy  site  furnished  by  board  of  commerce. 
is  result  of  bankruptcy  caused  by  strikes,  claim  for  liquidated  damages 
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is  provable  in  bankruptcy ;  'In  re  I.  Rheiustrom  &  Sons  Co.,  207  Fed. 
157,  159,  lien  created  by  Ky.  Stats.  (CaiToil  1909),  §2487,  in  favor 
of  employees  and  persons  furnishing  materials  to  owner  or  operator 
of  rolling-mill,  foundry,  or  other  manufactury,  is  not  limited  to  iron 
manufacturers;  Heike  v.  United  States,  192  Fed.  99,  112  C.  C.  A.  615, 
word  *  *  entry  "  in  Rev.  Stats.,  §  5445,  making  it  criminal  offense  to  effect 
entry  of  goods  knowingly  at  less  than  true  weight  or  measure,  includes 
whole  process  of  putting  goods  through  custom-liouse ;  United  States  v. 
First  Nat.  Bank  of  Anamoose,  190  Fed.  343,  345,  Crim.  Code  1909, 
§  239,  making  it  criminal  offense  for  railroad,  express  company,  other 
common  cairier,  or  other  person  in  connection  with  transportation  to 
collect  purchase  price  of  intoxicating  liquor,  applies  to  bank  collect- 
ing draft  attached  to  bill  of  lading  attached  to  interstate  shipment  of 
liquor;  Hickman  v.  Cabot,  183  Fed.  749,  106  C.  C.  A.  183,  contract  to 
use  natural  gas  from  plaintiff's  wells  for  defendant's  carbon  factory 
unless  factory  is  closed  down  by  fire,  explosion,  or  other  cause,  does  not 
entitle  defendant  to  close  factory  for  other  cause,  not  of  same  kind  as 
fire  and  explosion,  without  liability  for  breach  of  such  contract;  Stephen 
Putney  Shoe  Co.  v.  Richmond  etc.  R.  Co.,  116  Va.  220,  81  S.  E.  97,  con- 
struing  deed  to  give  grantee  right  to  easement  in  adjoining  strip  of 
land  as  open  space  not  only  for  ing^ss  or  egress,  but  for  reasonable 
purpose  such  as  light,  air,  and  view  without  interference  by  subsequent 
grantee  of  land;  dissenting  opinion  in  First  Nat.  Bank  of  Anamoose  v. 
United  States,  206  Fed.  383,  46  L.  R.  A.  (N.  S.)  1139,  124  C.  C.  A.  256 
(reversing  190  Fed.  336),  majority  holding  collection  of  sight  draft  by 
bank  for  purchase  price  of  liquor  transported  in  interstate  commerce 
does  not  subject  bank  to  fine  under  Pen.  Code,  §  239. 

215  U.  &  33^0,  54  L.  Ed.  80,  30  8up.  Ot.  10,  WATSBMAN  Y.  OANAI«- 

LOUISIANA   BANK   ft   TRUST   00. 

Federal  court  has  equity  Jurisdiction,  where  requisite  dlvenitgr  of 
citizenship  exists,  of  suit  against  executor  and  named  legatees,  to  deter- 
mine interest  of  heir  in  alleged  lapsed  legacy,  and  consequent  increase  In 
residuary  estate,  although  bill  asks  other  relief  which  cannot  he  granted 
hecause  it  would  Interfere  with  settlement  of  the  estate  in  State  probate 
court. 

Approved  in  McClellan  v.  Carland,  217  U.  S.  281,  54  L.  Ed.  767,  30 
Sup.  Ct.  501,  Federal  court  has  jurisdiction  to  determine  interests  in 
estates  and  order  of  Circuit  Court  staying?  action  against  administrator 
by  person  claiming  to  be  heir  until  after  final  judgment  in  State  court 
in  suit  to  determine  escheat  of  estate,  was  erroneous;  Johnson  v.  John- 
son, 225  Fed.  418,  Federal  court  having  ix)8sossion  of  property  of  bank- 
rupt .and  having  jurisdiction  on  ground  of  diversity  of  citizenship  may, 
without  surrendering  property  to  administrator,  upon  death  of  bank- 
rupt, determine  how  much  of  fund  is  to  be  applied  to  judgment  award- 
ing half  of  community  property  to  wife,  and  to  determine  claims  of 
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other  creditors;  Gatzert  v.  Lueey,  218  Fed.*  399,  400,  Federal  court  has 
jurisdiction,  where  requisite  diversity  of  citizenship  exists,  to  determine 
validity  of  assignment,  and  make  decree  establishing  rights  of  assignee, 
which  decree  State  probate  court  will  enforce;  Maling  v.  Maling,  217 
Fed.  129,  Federal  court  has  jurisdiction  of  suit  by  distributee,  citizen 
of  another  State,  to  establish  his  right  to  share  in  estate  of  deceased 
person,  pending  probate  proceedings,  and  may  enforce  decree  against 
administrator  personally,  or  his  surety,  but  cannot  disturb  possession  of 
property  by  State  court;  Lovewell  v.  Schoolfield,  217  Fed.  717,  133 
C.  C.  A.  449,  in  suit  in  Federal  court  for  accounting  by  executors 
brought  after  their  death  against  legal  representatives  and  bondsmen, 
decree  should  show  final  state  of  account,  and  direct  recovery,  but 
should  not  invade  possession  of  State  court;  Fraser  v.  Cole,  214  Fed. 
560,  131  C.  C.  A.  102,  right  of  action  given  by  Illinois  statute  of  1911, 
to  legatee  to  recover  his  share  of  estate  in  executor's  hands,  provided 
order  has  been  made  on  executor  to  pay,  inay  be  asserted  in  Federal 
court,  where  requisite  diversity  of  citizenship  exists ;  J.  El  wood  Lee  Co. 
v.  Grace  Hospital,  206  Fed.  996,  Federal  court  has  jurisdiction  to  adjudi- 
cate claim  against  executors  for  legacy  of  definite  amount,  pending  pro- 
bate of  estate  in  State  court;  Lecouturier  v.  Ickelheimer,  205  Fed.  682, 
Federal  court  has  jurisdiction  of  suit  by  foreign  administrator  of  estate 
of  foreign  testator  against  executor  in  New  York  having  possession  of 
stocks  and  bonds  in  New  York  of  corporations  of  other  States;  Stead 
V.  Curtis,  191  Fed.  534,  112  C.  C.  A.  463,  denying  Federal  jurisdiction 
of  suit  to  set  aside  proceedings  in  probate  of  will  for  fraud,  in  State 
where  jurisdiction  to  probate  wills  is  vested  in  specified  court  with 
ample  provision  for  notice  and  contest;  Camp  v.  Field,  189  Fed.  286, 
siiit  in  State  court  as  authorized  by  Georgia  Civ.  Code  1910,  §§  3895, 
3896,  to  compel  executor  to  assent  to  legacy  is  equity  suit  distinct  from 
administration  of  estate,  and  may  be  removed  to  Federal  court  on  ground 
of  diversity  of  citizenship ;  Higg^ns  v.  Eaton,  188  Fed.  970,  and  Higgins 
V.  Eaton,  183  Fed.  390, 105  C.  C.  A.  604,  both  holding  Federal  court  has 
jurisdiction  of  suit  to  enforce  claims  of  legatee  under  will  against  execu- 
tor; McClellan  v.  Garland,  187  Fed.  918,  110  C.  C.  A.  49,  fact  that  estate 
is  in  possession  of  State  pi*obate  court  is  not  bar  to  relief  sought  by 
heirs  in  action  to  enforce  claims  in  Federal  court  against  administrator; 
Brown  v.  Fletcher,  182  Fed.  966,  105  C.  C.  A.  425,  Federal  court  has 
jurisdiction  of  equity  suit  'to  establish  claim  against  legal  representa- 
tives of  estate,  where  diversity  of  citizenship  exists ;  Order  of  St.  Bene- 
dict V.  Steinhauser,  179  Fed.  150,  Federal  court  has  jurisdiction  of  suit 
by  third  jjerson  claiming  ownership  of  property  in  hands  of  adminis- 
trator appointed  by  State  probate  court,  and  decree  that  residue  of 
estate  belongs  to  such  person  is  binding  on  administrator;  Comue  v. 
IngersoU,  176  Fed.  198,  99  C.  C.  A.  548,  decree  of  Circuit  Court  on  man- 
date from  Supreme  Court  adjudging  lien  on  fund  in  hands  of  ancillary 
administrator  is  binding,  and  Circuit  Court  has  jurisdiction  to  dismiss 
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suit  removed  from  State  court  collaterally  attacking  such  decree ;  Barker 
V.  Eastman,  206  Fed.  868,  124  C.  C.  A.  525,  and  Brown  v.  Fletcher,  206 
Fed.  464, 124  C.  C.  A.  367,  both  arguendo. 

Distinguished  in  Watkins  v.  Eaton,  183  Fed.  387,  388,  105  C.  C.  A. 
604,  funds  in  possession  of  executor  are  in  possession  of  probate  court 
appointing  him,  and  Federal  court  has  no  power  to  require  him  to  de- 
liver them  to  administrator  appointed  in  another  State. 

Federal  court  cannot  interfere  with  Jurisdiction  of  probate  court  in 
determining  amount  of  residue  arising  from  settlement  of  estate,  nor  enter- 
tain bill  asking  for  accounting. 

Approved  in.  Northrup  v.  Browne,  204  Fed.  229, 122  C.  C.  A.  496,  deny- 
ing Federal  jurisdiction  to  revise  allowance  of  claims  of  probate  court, 
to  readjudicate  orders  of  sale  of  real  estate  for  payment  of  debts,  or 
to  revise  accounting  of  executors;  McCauley  v.  McCauley,  202  Fed.  284, 
denying  Federal  jurisdiction  of  suit  by  nonresidents  for  accounting  by 
administrator  pending  proceedings  in  orphans'  court  in  Pennsylvania. 

Under  forty-soTentli  equity  rule,  court  may  proceed  as  between  par* 
ties  before  it  and  preserve  rights  of  parties  not  i^^peazing  providing  rij^ts 
will  not  be  prejudiced  by  decree. 

Approved  in  Brown  v.  Fletcher,  231  Fed.  95,  145  C.  C.  A.  280,  where 
District  Court  erroneously  holds  in  suit  to  establish  claim  against  testa- 
mentary trustee  by  assignee  of  beneficiary  repudiating  assignment,  that 
beneficiary  was  not  indispensable  party,  complainant  may  on  reversal, 
amehd  bill  by  making  such  person  party;  Grigsby  v.  Miller,  231  Fed. 
523,  524,  in  suit  by  deceased  wife's  administrator  to  set  aside  deed 
given  by  her  and  her  husband,  latter,  though  necessary  party,  is  not 
indispensable  party;  Thomas  v.  Anderson,  223  Fed.  43,  138  C.'C.  A.  405, 
in  suit  by  heirs,  citizens  of  Tennessee  against  executor,  citizen  of  Mis- 
souri, administrator  of  deceased  heir,  .citizen  of  Missouri,  joined  as 
party  defendant  and  defeating  Federal  jurisdiction  upon  proper  align- 
ment of  parties,  need  not  have  been  joined  as  his  interest,  though  simi- 
lar to  other  plaintiffs,  was  severable;  Brown  v.  Fletcher,  206  Fed.  464, 
124  C.  C.  A.  367,  in  suit  by  assignee  of  beneficiary  to  recover  interest 
in  testamentary  trust  from  trustee,  beneficiary  is  necessary  party ;  United 
States  V.  Allen,  179  Fed.  21,  103  C.  C.  A.  1,  allottee  is  not  indispensable 
party  to  suit  by  United  States  undei^  act  of  1908  to  set  aside  conveyance 
by  allottee  in  violation  of  statutory  restrictions  upon  alienation. 

216  XJ.  8.  50-65,  64  li.  Ed.  87,  SO  Sup.  Ot.  15,  UNITXED  STATES  ▼.  UNION 
SUPPItT  CX>. 

Where  corporations  are  within  mischief  aimed  at  and  capable  of  wlU- 
fol  breach  of  law,  statute  will  not  be  interpreted  to  exclude  them. 

Approved  in  Commonwealth  v.  New  York  Cent.  etc.  R.  Co.,  206  Mass. 
423,  429,  19  Ann.  Gas.  529,  92  N.  E.  769,  772,  District  Court  has  juris- 
diction of  complaint  against  railroad  under  statute  of  1906  for  ob- 
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structing  street;  State  v.  Taylor,  34  S.  D.  21,  147  N.  W.  74,  criminal 
proceeding  against  corpoi*atiou  may  be  by  indictment,  presentment,  or 
information. 

Wliere  statute  preacribea  two  independent  penaltlef;  it  means  to  inflict 
than  so  far  as  it  can,  and  if  one  is  impossible^  it  does  not  mean  on  tliat 
accouit  to  let  defendant  escape. 

Approved  in  United  States  v.  Mescall,  215  U.  S.  32,  54  L.  Ed.  80,  30 
Sup.  Ct.  19,  fact  that  weigher  could  not  be  punished,  under  Customs 
Administrative  Act  of  1890,  as  fully  as  owner,  in  that  he  had  no  goods 
to  be  forfeited,  does  not  exclude  him  from  punishment  under  act; 
United  States  v.  Corbett,  215  U.  S.  243,  54  L.  Ed.  176,  30  Sup.  Ct.  81, 
-  rinder  Rev.  Stats.,  §  6209,  making  of  false  entries  with  intent  to  de- 
ceive agent  appointed  to  examine  affairs  of  national  bank  includes  con- 
troller of  currency,  principal  agent  appointed  for  such  purpose;  dis- 
senting opinion  in  Weems  v.  United  States,  217  U.  8.  413,  19  Ann.  Cas. 
705,  54  L.  Ed.  817,  30  Sup.  Ct.  544,  majority  holding  accessory  penalties 
of  Philippine  Penal  Code,  §  56,  relating  to  forgery  of  public  documents, 
are  inseparable,  and  where  sentence  cannot  be  imposed  except  under  such 
statute  which  is  void  for  excessive  penalties,  case  cannot  be  remanded 
for  new  sentence,  but  must  be  reversed  with  directions  to  dismiss 
proceedings. 

Statute  imposing  penalty  of  fine  and  imprisonment  applies  to  cor- 
poration, although  corporation  cannot  be  imprisoned. 

Approved  in  Joplin  Mercantile  Co.  v.  United  States,  213  Fed.  936, 
Ann.  Oas.  1916C,  470,  131  C.  C.  A.  160,  corporation  may  be  indicted 
and  convicted  of  conspiracy  to  commit  offense  against  United  States 
by  introducing  intoxicating  liquor  into  Indian  country,  imder  section 
37,  Criminal  Code  of  1909,  although  under  section  335  offense  is  felony ; 
John  Gund  Brewing  Co.  v.  United  States,  204  Fed.  21,  122  C.  C.  A. 
331,  indictment  of  corporation  for  engaging  in  liquor  business  without 
payment  of  internal  revenue  is  in  effect  action  to  recover  penalty,  except 
that  under  sixth  amendment  trial  must  be  in  district  where  crime  is 
committed,  and  service  of  process  conformably  to  statute  of  State  where 
crime  is  committed  is  sufficient;  United  States  v.  Pacific  Live  Stock  Co., 
192  Fed.  445,  corporation  inclosing  public  domain  cannot  escape  punish- 
ment because  original  act  of  1885  imposed  penalty  of  fine  and  impris- 
onment, and  amended  act  of  1908  providing  for  fine  or  imprisonment 
would  be  retroactive;  United  States  v.  First  Nat.  Bank  of  Anamoose, 
190  Fed.  344,  346,  Crim.  Code,  §  239,  making  it  criminal  offense  for 
railroad,  express  company,  other  carrier,  or  other  person  in  connection 
with  transportation  of  intoxicating  liquor  to  collect  purchase  price  or 
act  as  agent  of  buyer  or  seller,  applies  to  bank  collecting  draft  attached 
to  bill  of  lading  for  interstate  shipment  of  intoxicating  liquor;  London 
V.  Everett  H.  Dunbar  Corporation,  179  Fed.  510,  103  C.  C.  A.  130,  Rev. 
Stats.,  §  4901,  imposing  penalty  on  ''every  person*'  marking  unpatented 
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article  with  word  importing  that  article  is  patented,  includes  corpora- 
tion; State  V.  Ice  &  Fuel  Co.,  166  N.  C.  369,  Ann.  CaA.  1916C,  456,  52 
L.  R.  A.  (N.  S.)  216,  81  S.  E.  738,  fact  that  corporation  cannot  be  im- 
prisoned does  not  exempt  it  from  conviction  for  obtaining  money  by 
false  pretenses  under  Revisal,  1905,  §  3432,  providing  punishment  of 
such  offense  by  fine  or  imprisonment;  State  v.  Har\'ey,  88  Vt.  360,  92 
Atl.  453,  information  for  having  possession  of  trout  less  than  six  inches 
.  in  length,  in  violation  of  laws  of  1912,  need  not  negative  express  or 
implied  exceptions  in  statute;  dissenting  opinion  in  First  Nat.  Bank  of 
Anamoose  v.  United  States,  206  Fed.  380,  46  L.  R.  A.  (N.  S.)  1139,  124 
C.  C.  A.  256,  majority  holding  collection  of  draft  attached  to  bill  of 
lading  for  interstate  shipment  of  intoxicating  liquor  does  not  subject 
bank  to  fine  under  Pen.  Code,  §  239 ;  Roukous  v.  United  States,  195 
Fed.  356,  115  C.  C.  A.  255,  arguendo. 

Criminal  responsibility  of  corporations.     Note,  2  B.  R.  G.  244,  245. 
Word  ** person"  as  including  private  corporation.    Notes,  20  Ann. 
Gas.  740,  742;  Ann.  Gas.  1914A,  ISIO. 

215  U.  S.  56-63,  54  I«.  Ed.   88,  30  Sup.  Ot.  16,  FLEMINa  ▼.  McCUBTAIN. 

Treaty  of  1830  couTeying  tract  of  land  in  fee  simple  to  Ohoctaw 
Indians  wag  grant  to  Cboctaw  Nation  and  did  not  create  trust  for  in- 
dividuals then  comprising  Clioctaw  Nation. 

Appi-oved  in  Sac  &  Fox  Indians  v.  Sac  &  Fox  Indians,  220  U.  S.  484, 
'  56  L.  Ed.  554,  31  Sup.  Ct.  473,  act  of  1852  forbidding  payment  of  Indian 
annuities  to  agent  or  attorney  and  requiring  payment  to  Indians  them- 
selves or  to  tru)e  per  capita  unless  interest  of  Indians  requires  payment 
to  be  made  otherwise  under  direction  of  President,  was  not  grant  to 
Indians,  but  direction  to  agents  subject  to  other  directions  by  President ; 
United  States  v.  Gardner,  189  Fed.  696,  act  of  Congress  of  1906  pro- 
viding for  allotment  of  lands  in  Indian  reservations  in  Wisconsin  was 
not  grant  in  praesenti,  and  prior  to  approval  of  allotments  and  delivery 
of  patent  land  remained  under  Federal  jurisdiction  with  respect  to 
crime  by  one  Indian  agent  against  another. 

216  U.  8.  63>70,  64  Ii.  Ed.  92,  30  Sup.  Ct  32,  MABBZtES  ▼.  CBEEOT. 

Bequisition  papers  showing  accused  was  charged  by  Indictment  with 
specified  crime  against  laws  of  demanding  State  and  had  become  fugitive 
ftom  Justice  were  sufficient  to  authorise  extradition. 

Approved  in  Reed  v.  United  States,  224  Fed.  381,  140  C.  C.  A.  64, 
fact  that  person  charged  with  crime  in  one  State  is  found  in  another 
State,  raises  presumption  that  he  is  fugitive  from  justice,  rebuttable 
by  proof  that  he  was  not  in  demanding  State  at  time  of  commission 
of  crime;  Ex  parte  Duddy,  219  Mass.  551,  107  N.  E.  365,  whether  per- 
son is  fugitive  from  justice  does  not  depend  upon  whether  he  has  con- 
sciously and  literally  fled  to  avoid  trial,  but  upon  whether,  having 
committed  crime  within  another  State,  he  has  departed  therefrom,  and 
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cannot  be  found  to  answer  to  prosecution  for   his  offense;   Ex  parte 
Massee,  95  S.  G.  324,  46  L.  B.  A.  (K.  8.)  TBI,  79  S.  £.  100,  extraditMa 

papers  regular  on  their  face  raise  presumption  of  validity,  and  burden 
is  on  prisoner  to  show  noncompliance  with  statutes. 

215  XJ.  8.  70-80,  64  Iiu  Ed.  95,  30  8ap.  Ct  27,  McOILVBA  T.  B08& 

Prior  decision  tliat  title  and  xiglits  of  riparian  or  littoral  prc^zleton 
in  soil  below  high-water  mark  are  governed  bj  law  of  State  subject  to 
rights  granted  to  United  States  by  Federal  Cdnstitntlon,  forecloses  claim 
of  patentee  from  United  States  to  rights  below  high-water  mark  as  against 
title   of  State. 

Approved  in  Hannis  Distilling  Co.  v.  Mayor  ete.  of  Baltimore^  216 
U.  S.  288,  54  L.  Ed.  483,  30  Sup.  Ct.  326,  dismissing  writ  of  error  for 
want  of  jurisdiction  where  decision  in  previous  case  that  Maryland 
can  tax  tangible  property  having  situs  within  its  borders,  irrespective 
of  residence  of  owner,  forecloses  only  Federal  question  involved;  Slat* 
tery  v.  Arkansas  Natural  Gas  Co.,  138  La.  804,  70  South.  810,  where 
X)etitory  action  for  recovery  of  land  lying  beneath  navigable  water  is 
dismissed  by  Federal  Circuit  Court  of  Appeals  for  want  of  jurisdic- 
tion on  theory  that  claim  is  too  unfounded  to  raise  Federal  question 
within  jurisdiction  of  Federal  Circuit  Court,  it  is  vain  thing  to  reassert 
claim  in  State  court  as  one  arising  under  Federal  laws. 

Grant  by  Congress  of  public  lands  within  territories  bordering  on 
navigable  waters  does  not  impair  title  of  future  States  but  leaves  qnestion 
of  use  of  shores  by  owners  of  upland  to  control  of  State. 

Approved  in  Scott  v.  Lattig,  227  U.  S.  243,  44  L.  R.  A.  (N.  8.)  107, 
57  L.  Ed.  496,  33  Sup.  Ct.  242,  unsurveyed  island  within  public  domain 
in  navigable  river  does  not  pass  to  State  upon  its  admission,  but  re- 
mains property  of  United  States;  Marshall  Dental  Mfg.  Co.  v.  Iowa, 
226  U.  S.  462,  57  L.  Ed.  303,  33  Sup.  Ct.  168,  State  has  sufficient  in- 
terest in  bed  of  meandered  lake  formerly  within  public  domain  and  for 
which  no  patent  has  been  issued,  to  maintain  action  against  intruder 
without  title;  United  States  v.  Mackey,  214  Fed.  144,  grant  to  Creek 
Nation  by  patent  of  1852  did  not  convey  interest  in  bed  of  Arkansas 
River  between  high-water  marks,  but  United"  States  held  bed  in  trust  for 
future  State  of  Oklahoma;  Bemot  v.  Morrison,  81  Wash.  551,  Ann. 
Ca&  1916D,  290,  143  Pac.  108,  State  does  not  own  bed  of  unnavigable 
Inke,  under  Enabling  Act  of  1889  reserving  title  to  United  States,  and 
State's  disclaimer  in  section  26  of  Constitution,  and  where  title  is  in 
littoral  proprietors,  cannot  prevent  draining  of  lake. 

Decree  of  Circuit  Court  of  Appeals  which,  after  correctly  deciding  that 
lower  court  had  no  jurisdiction,  inadvertently  afflrmed  the  decree  dismiss- 
ing bill  on  its  merits,  will  be  reversed  and  remanded  to  Circuit  Court  with 
directions  to  set  aside  decree  on  meritB  sad  sustain  demurrer  for  want  of 
Jurisdiction  and  dismiss  suit. 
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Approved  in  Bird  v.  Ashton,  220  U.  S.  604,  66  L.  Ed.  606,  31  Sup. 
Ct.  718,  dismissing  for  want  of  jurisdiction;  Shawnee  Sewerage  etc.* 
Co.  V.  Steams,  220  U.  S.  472,  66  L.  Ed.  647,  31  Sup.  Ct.  462,  reversing 
decree  of  Circuit  Court  dismissing  bill  on  merits  where  it  should  have 
been  dismissed  for  want  of  jurisdiction;  Slatteiy  v.  Board  of  Commrs. 
of  Caddo  Levee  District,  194  Fed.  1022,  114  C.  C.  A.  665,  following 
rule  and  reversing  decree  of  Circuit  Court  and  remanding  cause  with 
directions  to  dismiss  for  want  of  jurisdiction. 

Miscellaneous.  Cited  in  Slattery  v.  Arkansas  Natural  Oas  Co.>  138 
La.  799,  70  South.  808,  inciting  history  of  case. 

216  XT.  8.  80-87,  64  Ii.  Ed.  101»  30  Sup.  Ot.  26^  STLVESTEB  ▼•  WASHIKO- 
TON. 

Not  cited. 

215  U.  8.  87-98,  54  L.  Ed.  106,  SO  Sup.  Ct  21,  Elt  PASO  4  K.  R.  R.  CO. 
Y.  GUTIEBBEZ. 

Act  of  Congress  may  be  void  as  measured  by  commerce  clause  and  TaUd 
as  measured  by  power  of  Congress  to  goTom  territories. 

Approved  in  Bradbury  v.  Chicago  etc.  Ry.  Co.,  149  Iowa,  55,  40 
L.  R.  A.  (N.  S.)  684,  128  N.  W-.  3,  act  of  Congress  of  1908  making 
railroad  engaged  in  interstate  commerce  liable  for  injuries  to  employees 
is  enforceable  in  State  as  well  as  Federal  courts;  Ft.  Smith  &  W.  R. 
Co.  V.  Blevins,  36  Okl.  386,  130  Pac.  528,  act  of  1910  amending  Federal 
Employers'  Liability  Act  of  1908  so  as  to  provide  concurrent  jurisdic- 
tion of  State  and  Federal  courts  and  prohibiting  removal  to  Federal 
courts  of  cases  brought  in  State  court  under  such  statute  does  not 
apply  to  actions  brought  prior  to  amendment. 

Bnle  that,  court  must  sustain  Talldity  of  act  of  Congress  unless  there 
is  no  doubt  as  to  its  invalidity,  requires  court  to  sustain  act  in  so  far  as  it 
is  possible  to  sustaim  it. 

Approved  in  Aluminum  Co.  y.  Ramsey,  222  U.  S.  256,  66  L.  Ed.  189, 
32  Sup.  Ct.  76,  1  N.  C.  C.  A.  186,  upholding  statute  of  Arkansas  of 
1907  known  as  "the  fellow-servant  law,''  making  railroads  and  cor- 
porations engaged  in  mining  coal  liable  for  injuries  or  death  of  em- 
ployees resulting  from  negligence  of  employer  or  other  employees;  Com 
Products  Refining  Co.  v.  Weigle,  221  Fed.  996,  construing  and  uphold- 
ing Wisconsin  statute  of  1913  relating  to  glucose  labels  as  applying 
to  intrastate  commerce  only;  Oregon  etc.  Navigation  Co.  v.  Campbell, 
177  Fed.  319,  construing  and  upholding  order  of  State  railroad  com- 
mission regulating  freight  rates  as  applying  to  intrastate  commerce; 
United  States  v.  Cella,  37  App.  D.  C.  433,  in  prosecution  of  bucket- 
shop  keepers  for  violation  of  act  of  Congress  of  1909  relating  to  bucket- 
shopping,  act  will  not  be  declared  void  because  of  possibility  that  inno- 
cent customers  might  be  penalized;  Philadelphia  etc.  R.  R.  v.  Tucker, 
36  App.  D.  C.  148,  L.  B.  A.  1915C,  39,  doctrine  of  assumption  of  risks 
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cannot  be  successfully  interposed  in  action  for  death  in  District  of 
Columbia  under  Federal  Employers'  Liability  Act  of  1906;  Stinson  v. 
State,  63  Fla.  45,  58  South.  723,  fact  that  person  is  charged  with  taking 
fish  in  Indian  River  in  violation  of  sections  1  and  2  of  Acts  of  1909  is 
not  basis  for  contention  that  statute  is  void  as  conflicting  with  riglit 
to  fish  in  one's  own  fresh-water  pond;  Board "of  Commrs.  v.  Savage, 
63  Fla.  341,  58  South.  837,  that  portion  of  chapter  6216,  Acts  of  1911, 
requiring  compensation  of  county  judge  to  be  fixed  by  county  commis- 
sioners does  not  violate  section  16,  article  V,  of  State  Constitution; 
Harper  v.  Galloway,  58  Fla.  260,  19  Ann.  Oas;  235,  26  L.  B.  A.  (N.  S.) 
794,  51  South.  228,  provision  of  act  of  1909,  requiring  license  of  resi- 
dents of  State,  not  residents  of  Marion  County,  for  privilege  of  hunting 
in  Marion  County  is  void ;  Undei-wood  v.  Wilhite,  139  Ky.  123,  129  S.  W. 
551,  city  ordinance  creating  minor  positions  in  office  of  city  attorney 
is  invalid  in  so  far  as  it  provides  for  mayor's  counsel  to  perform 
duties  within  jurisdiction  of  city  attorney,  and  since  provisions  are 
inseparable,  whole  ordinance  is  void. 

Employers'  Liability  Act  of  1906,  altbongh  void  as  to  Interstate  com- 
merce,  is  valid  as  to  commerce  wholly  wltliin  DisMct  of  Columbia  oi  t«Rl- 
torlea. 

.  Approved  in  Washington  etc.  Ry.  Co.  v,  Downey,  236  U.  S.  192,  59 
L.  Ed.  534,  35  Sup.  Ct.  406,  action  under  original  Employers'  Liability 
Act  of  1906,  void  as  to  States  but  valid  as  to  territories,  is  applicable 
as  local,  not  Federal  law,  in  District  of  Columbia,  and  Federal  Supreme 
Court  cannot  review  ;iudgment  of  District  of  Columbia  Court  of  Appeals 
on  writ  of  error  under  clause  of  Judicial  Code,  §  250 ;  Santa  Fe  Cen- 
tral Ry.  Co.  V.  Friday,  232  U.  S.  698,  58  L.  Ed.  802,  34  Sup.  Ct.  468, 
Federal  District  Court  for  New  Mexico  has  jurisdiction  of  action  for 
personal  injuries  under  Federal  Employei-s'  Liability  Act  of  1906; 
Philadelphia  etc.  R.  R.  Co.  v.  Schubert,  224  U.  S.  611,  56  L.  Ed.  915, 
32  Sup.  Ct.  589,  1  N.  C.  C.  A.  896,  upholding  provision  of  Federal 
Employers'  Liability  Act  of  1908  prohibiting  acceptance  of  benefits 
under  relief  contracts  from  operating  as  bar  to  recovery  of  damages; 
The  Pawnee,  205  Fed.  334,  Employers'  Liability  Act  of  1906  does  not 
apply  to  vessels  generally,  and  in  no  event  does  it  apply  to  vessel  not 
common  carrier,  and  seaman  employed  thereon  cannot  recover  damages 
for  injuries  resulting  from  negligence  of  fellow-employee  under  that 
statute;  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  904,  provision  of 
Employers '  Liability  Act  of  1908  making  void  contracts  exempting  car- 
rier from  liability  under  act  is  separable,  and  is  not  involved  in  ques- 
tion of  constitutionality  of  act  in  the  case  as  it  does  not  appear  that 
contract  has  been  made  violating  such  provision;  Chicago  etc.  Ry.  Co. 
v.  Westby,  178  Fed.  628,  47  L.  R.  A.  (N.  S.)  483,  102  C.  C.  A.  65,  Em- 
ployers' Liability  Act  of  South  Dakota  of  1907  subjecting  carriers  to 
liability  for  injuries  to  employees  resulting  from  negligence  of  fellow- 
employ  ces  cannot  be  limited  to  carriers  using  steam  or  other  powerful 
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agency  and  sustained;  Washington  Ry.  Co.  v.  Downey,  40  App.  D.  C. 
151,  156,  application  of  Federal  Employers'  Liability  Act  of  1906  to 
carrier  in  District  of  Colombia  whose  lines  extend  beyond  District,  that 
is,  who  are  interstate  carriers,  does  not  render  act  void;  Philadelpliia 
etc.  R.  R.  Co.  V.  Tucker,  35  App.  D.  C.  138,  L.  E.  A.  19160,  89,  uphold- 
ing Federal  Employers'  Liability  Act  of  1906  in  so  far  as  it  relates  to 
carriers  in  District  of  Columbia;  McNamara  v.  Washington  Terminal 
Co.,  35  App.  D.  C.  236,  241,  upholding  Federal  Employers'  Liability  Act 
of  1906  as  applied  to  District  of  Columbia;  Sonsmith  v.  Fere  Mar- 
quette R.  Co.,  173  Mich.  73,  138  N.  W.  354,  upholding  Public  Acts  1909, 
No.  104,  withdrawing  from  carrier  defenses  of  fellow-servant,  assump- 
tion of  risk,  and  contributory  negligence  in  action  for  injuries  by  em- 
ployee; Friday  v.  Santa  Fe  Cent.  Ry.  Co.,  16  N.  M.  439,  120  Pac.  317, 
Federal  Employers'  Liability  Act  of  1906  is  valid  as  to  territoiy  of  New 
Mexico;  Kiley  v.  Chicago  etc.  Ry.  Co.,  142  Wis.  158,  125  N'  W.  465, 
upholding  laws  of  1907  imposing  liability  on  railroads  for  injuries  to 
employees  caused  by  negligence  of  fellow-servants. 

Distinguished  in  Butts  v.  Merchants'  etc.  Transp.  Co.,  230  U.  S.  137, 
138,  57  L.  Ed.  1426,  33  Sup.  Ct.  964,  provisions  of  Civil  Rights  Act, 
highly  penal  and  inseparable,  having  been  declared  void  as  to  States 
are  void  as  to  places  within  exclusive  jurisdiction  of  Congress;  dis- 
senting opinion  in  Kiley  v.  Chicago  etc.  Ry.  Co.,  142  Wis.  164, 125  N.  W. 
467,  majority  upholding  laws  of  1907  imposing  liability  upon  railroads 
for  injuries  to  employees  resulting  from  negligence  of  eoemployees. 

Validity  of  Federal  Employers'  Liability  Acts.    Note,  17  Ann.  Caa. 

381,  332. 
Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  69. 

Federal  Employers'  Liability  Act.    Note,  47  L.  E.  A.  (N.  S.)  41, 
48,  69. 

Employara'  Liability  Act  of  1906,  valid  in  District  of  Oolumbia  and  in 
territories,  supersedes  prior  territorial  legislation  on  same  subject. 

Approved  in  Copper  River  etc.  Ry.  Co.  v.  Heney,  211  Fed.  461,  128 
C.  C.  A.  131,  Federal  Employers'  Liability  Act  of  1908  supersedes 
State  and  tenitorial  laws  in  matter  with  which  it  deals;  Southern  Pac. 
Co.  V.  McGinnis,  174  Fed.  650,  98  C.  C.  A.  403,  provisions  of  act  of 
New  Mexico  of  1903  relating  to  actions  against  railroads  for  personal 
injuries  and  wrongful  death  of  employees  were  superseded  by  Federal 
Employers'  Liability  Act  of  1906;  Chicago  etc.  Ry.  Co.  v.  Pearce,  118 
Ark.  8,  L.  R.  A.  1915P,  551,  175  S.  W.  1160,  Federal  Employers'  Lia- 
bility Act  of  1908  superseded  State  legislation,  and  agreement  between 
master  and  servant  engaged  in  interstate  commerce  requiring  written 
claim  for  injury  or  death  to  be  filed  within  thirty  days  is  void;  Chi- 
cago etc.  Ry.  Co.  v.  Holliday,  45  Okl.  546,  145  Pac.  790,  holding  act  of 
Congress  of  1906  inapplicable  in  State  of  Oklahoma,  and  act  of  1908 
not  relied  upon  until  case  is  brought  to  State  Supronic  Court  on  ft])poal 
does  not  raise  Federal  question* 
XIX— 93 
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Distinguished  in  Troxell  v.  Delaware  etc.  R.  Co.,  180  Fed.  875,  action 
for  wrongful  death  of  fireman  on  train  carrying  interstate  and  intrastate 
commerce  may  be  brought  by  widow  under  Federal  Employers'  Liability 
Act  or  under  State  law. 

Construction  of  provision  in  Employers'  Liability  Act  requiring 
notice  of  injury  to  be  given  employer.  Note,  Ann.  Oas.  1912B, 
826. 

Miscellaneous.  Cited  in  Philadelphia  etc.  R.  R.  Co.  v.  Tucker,  220 
U.  S.  608,  56  L.  Ed.  608,  31  Sup.  Ct.  725,  and  Missouri  etc.  Ry.  Co.  v. 
Bailey,  220  U.  S.  608,  55  L.  Ed.  607,  31  Sup.  Ct.  725,  both  affirming 
judgment  on  authority  of  principal  case. 

215  U.  S.  06-110,  54  L.  Ed.  112,  30  Bnp.  Ot  66,  INTEBSTATE  COMMERCE 
OOMMI88ION  ▼.  8TICKMET.       . 

Inquiry  autliozised  by  section  15  of  Hepburn  Act  of  1906,  relates  to  all 
chazges  made  by  canler,  and  on  such  inquiry  carrier  is  entitled  to  finding 
that  particular  charge  is  unreasonable  before  he  is  required  to  change  it. 

Approved  in  Interstate  Commerce  Commission  v.  Atchison  etc.  Ry. 
Co.,  234  U.  S.  310,  58  L.  Ed.  1827,  34  Sup.  Ct.  814,  holding  findings  jal 
fact  that  industrial  spur-tracks  are  part  of  carrier's  terminal  system 
cannot  be  reviewed  by  court,  and  upholding  order  of  commission  that 
carrier  desist  from  making  switching  charge  for  carload  freight  moving" 
in  interstate  commerce  within  switching  limits  of  Los  Angeles;  Atchi- 
son etc.  Ry.  Co.  v.  United  States,  232  U.  S.  219,  58  L.  Ed.  576,  34  Sup. 
Ct.  291,  order  of  commission  fixing  carload  rates  for  fruit  apparently 
excluding  compensation  for  hauling  ice  for  refrigerating,  is  not  con- 
fiscatory where  it  appears  that  rate  for  fruit  includes  rate  for  ice; 
Interstate  Commerce  Commission  v.  Diffenbaugh,  222  U.  S.  47,  56  L.  Ed. 
87,  32  Sup.  Ct.  22,  contracts  made  by  railroads  for  elevation  expenses 
of  grain  at  points  of  transshipment  are  not  illegal  discriminations  or 
rebates  when  paid  to  owners  of  elevators  on  their  own  g^in,  although 
owners  performed  other  services  at  same  time  to  their  own  advantage; 
Atchison  etc.  Ry.  Co.  v.  United  States,  203  Fed.  58,  upholding  order  of 
Interstate  Commerce  Commission  establishing  interstate  freight  rate  on 
lemons  from  California  to  Atlantic  Coast  points;  Atlantic  Coast  Line 
R.  Co.  V.  Interstate  Commerce  Commission,  194  Fed.  457,  under  section 
15  of  Interstate  Commerce  Act  of  1906  commission  cannot  declare  exist- 
ing rates  unreasonable  and  prescribe  maximum  rates  to  be  charged  by 
carrier  except  upon  full  hearing,  and  finding  of  commission  must  be 
based  upon  evidence;  Russe  v.  Interstate  Commerce  Commission,  193 
Fed.  681,  Interstate  Commerce  Commission  upon  finding  on  complaint  of 
sliipper  that  rates  are  excessive,  and  establishing  lower  rate,  must  give 
shipper  reparation  for  overpayments  not  barred  by  limitations,  and  right 
to  reparation  cannot  be  limited  to  that  accruing  after  filing  of  com- 
plaint ;  F.  H.  Peavey  &  Co.  v.  Union  Pac.  R.  Co.,  176  Fed.  418,  order 
of  Interstate  Commerce  Commission  prohibiting  allowance  by  carrier  of 
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compensation  to  owner  of  elevator  for  elevation  of  grain  in  transit  is 
void  as  beyond  powers  of  commission;  State  v.  Florida  E.  C.  Ry.  CJo., 
69  Fla.  604,  68  South.  765,  holding  railroad  is  entitled  to  charge  for 
service  of  delivering  freight  on  industrial  siding;  dissenting  opinion  in 
Hooker  v.  Interstate  Commerce  Commission,  188  Fed.  256,  majority 
upholding  order  of  Interstate  Commerce  Commission  of  1910  establish- 
ing maximum  freight  rates  between  Cincinnati  and  Chattanooga. 

Distinguished  in  Atchison  etc.  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission, 188  Fed.  240,  holding  carrier  is  entitled  to  make  switching 
charge  for  receipt  or  delivery  on  industrial  spur-tracks  within  limits 
of  Los  Angeles  on  carload  freight  moving  in  interstate  commerce;  Mc- 
Callum  V.  Minneapolis  etc.  Ry.  Co.,  129  Minn.  124,  151  N.  W.  975, 
charge  of  railroad  owning  and  operating  main  line,  and  operating  stub 
lines  owned  by  lumber  company,  called  trackage  charge  for  shipments 
originating  on  stub  lines,  which  it  pays  to  lumber  company,  is  invalid. 

Regulation  by  State  or  railroad  commission  of  switching  chaise. 
Note,  Ann.  Gas.  1914B,  366. 

215  U.  8.  110-122,  5i  L.  Ed.  116,  SO  Snp.  Ot  58,  HANOVEB  NAT.  BANK 
▼.  8UBDATH. 

Fact  that  bank  has  in  Its  possession  securities  sent  for  particnlar  pur- 
pose does  not  Justify  it  in  retaining  them  for  another  purpose  under 
banker's  agreement  giving  it  general  lien  on  securities  deposited  by  sender. 

Approved  in  Hanover  Nat.  Bank  v.  Suddath,  215  U.  S.  123,  124,  54 
L.  Ed.  121,  30  Sup.  Ct.  58,  bank  in  possession  of  bankrupt's  notes  after 
refusal  to  discount  them  cannot  as  against  general  creditors,  set  them 
off  against  bankrupt's  overdraft,  although  overdraft  was  made  on  faith 
that  notes  would  be  discounted  and  draft  paid  out  of  proceeds. 

Distinguished  in  McKinnon  v.  Western  Development  Co.,  196  Fed. 
489,  1^6  C.  C.  A.  462,  in  action  for  conversion  of  collateral  by  bank  to 
which  it  was  delivered  as  security  for  loan  bank  agreed  to  make,  but 
did  not  make,  it  was  error  to  exclude  evidence  of  arrangement  made 
with  ofi&cer  of  bank,  who  agreed  to  advance  n.oney  for  loan,  and  that 
collateral  was  delivered  to  him;  American  Nat.  Bank  v.  J.  S.  Minor 
&  Son,  142  Ky.  797,  135  S.  W.  280,  agreement  to  extend  time  for  pay- 
ment of  debt  is  sufficient  consideration  within  negotiable  instruments 
law  for  agreement  in  collateral  note  that  notes  pledged  may  be  held  to 
secure  other  debts. 

215  U.  S.  122-125,  54  L.  Ed.  120,  30  Sap.  Ct  68,  HANOVEB  NAT.  BANK 
▼.  SUDDATH. 

Where  bank  after  refusing  to  discount  paper  sent  by  Insolvent,  retains 
paper.  It  cannot,  as  against  general  creditors,  set  off  overdraft  of  bank- 
rupt. ' 

Approved  in  Morris  v.  Windsor  Trust  Co.,  213  N.  Y.  31,  Ann.  Gas. 
19160,  972,  106  N.  E.  754,  neither  under  section  68  of  Bankruptcy  Act, 
nor  under  general  principles  of  equity,  can  party  sued  for  conversion  of 
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pledge  set  oft  as  counterclaim  rights  based  on  contracts  unconnected 
with  conversion. 

215  U.  a  126-130,  54  li.  Ed.  122,  80  Sop.  Ot.  64,  KBNITEY  ▼.  OBAVEN. 

Not  cited. 

215  V.  8.    130-148,  54    L.  Ed.    125,  80    fkty.  Ot.  54,  SOIMONB  ▼.  THB 


Where  case  Is  dismissed  on  ground  tbat  salvags  services  are  not  of 
character  to  give  admiralty  court  Jurisdiction,  direct  appeal  ttes  to  Supreme 
Court  under  act  of  1801. 

Approved  in  Lamar  v.  United  States,  240  U.  S.  64,  60  L.  Ed.  528.  36 
Sup.  Ct.  256,  objection  that  indictment  does  not  charge  crime  against 
United  States  goes  only  to  merits,  and  not  to  jurisdiction  of  court; 
Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230  U.  S.  250,  57  L.  Ed. 
1474,  33  Sup.  Ct.  916,  order  dismissing  action  by  shipper  to  recover 
damages  for  preferential  rates  because  court,  as  Federal  court,  had  no 
jurisdiction  until  after  Interstate  Commerce  Commission  had  passed 
on  legality  of  allowances  to  other  shippers  and  reasonableness  of 
amounts  is  founded  on  denial  of  jurisdiction,  and  Supreme  Court  has 
power  to  review  ruling;  Keatley  v.  Furey,  226  U.  S.  402,  57  L.  Ed.  274, 
33  Sup.  Ct.  121,  decision  of  Federal  court  that  no  title  to  bankrupt's 
property  passed  to  State  receiver  and  dismissal  of  petition  of  Stat« 
receiver  to  intervene,  does  not  involve  Federal  question  warranting 
direct  appeal  to  Federal  Supreme  Court;  Lehigh  Valley  R.  R.  Co. 
v.  Cornell  Steamboat  Co.,  218  U.  S.  270,  54  L.  Ed.  1040,  31  Sup.  Ct. 
17,  admiralty  jurisdiction  belongs  to  United  States  courts  as  such,  and 
denial  of  jurisdiction  gives  Supreme  Court  jurisdiction  of  appeal; 
National  Pole  Co.  v.  Chicago  etc.  Ry.  Co.,  211  Fed.  67,  127  C.  C.  A. 
'  561,  where  demurrer  is  sustained  to  complaint  on  ground  that  it  does 
not  show  question  of  unreasonable  charges  was  first  submitted  to  Inter- 
state Commerce  Commission,  but  form  of  trial  court's  order  did  not 
preclude  consideration  of  merits,  appeal  lies  to  Circuit  Court  of  Ap- 
peals, and  not  directly  to  Supreme  Court;  Mitchell  Coal  etc.  Co. 
V.  Pennsylvania  R.  Co.,  192  Fed.  478,  112  C.  C.  A.  637,  where  Circuit 
Court  dismisses  action  against  interstate  carrier  to  recover  damages  for 
violation  of  Interstate  Commerce  Act  prohibiting  rebates  for  want  of 
jurisdiction  prior  to  action  by  commerce  commission,  objection  is  to 
jurisdiction  of  court  as  Federal  court,  and  Circuit  Court  of  Appeals 
cannot  review  on  error;  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co.,  183 
Fed.  941,  106  C.  C.  A.  269,  where  action  at  law  in  Federal  court  is  tried 
on  merits  before  jury  and  special  verdict  is  rendered,  and  defendant's 
motion  to  dismiss  for  want  of  jurisdiction  is  granted,  judgment  ia  re- 
viewable on  error  to  Circuit  Court  of  Appeals. 
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Salvage  senice  within  admiralty  Juxiadlctioii  ii  not  limited  to  perils 
on  high  seas,  but  indndes  senricee  to  yeisel  undergoing  repairs  at  dry- 
dock  and  in  danger  of  destnietlon  by  Are. 

Approved  in  Tlie  Neshaminy,  228  Fed.  287,  142  C.  C.  A.  577,  holding 
service  of  tug  in  extinguishing  fire  at  drydock  where  barge  was  under- 
jroing  repairs,  was  protection  to  barge  and  was  salvage  service  for 
which  tug  was  entitled  to  compensation;  The  Neshaminy,  220  Fed.  185, 
services  of  two  tugs  in  extinguishing  fire  in  engine-house  on  side  of 
iioating  drydock  within  ten  feet  of  barge^  entitles  tugs  to  salvage 
award  in  admiralty  against  barge. 

Vessel,  employed  in  navlgatioii  and  commerce,  ]dar.ed  in  drydock  for 
repairs,  does  not  ceaae  to  be  subject  of  admiralty  Jurisdiction. 

Approved  in  Pacific  Mail  S.  S.  Co.  v.  Schmidt,  214  Fed.  517,  130 
C.  C.  A.  657,  claim  of  steward  of  steamship  for  wages  while  vessel  is  in 
port  discharging  and  preparing  for  another  voyage  is  maritime  and 
within  admiralty  jurisdiction,  although  he  was  discharged  before  sail* 
ing;  In  re  P.  Sanford  Ross,  196  Fed.  923,  bai^e  with  pile-driver  moved 
from  place  to  place  by  tugs-  and  working  in  tide  water  at  time  of  injury 
to  employee  is  vessel  subject  to  admiralty  jurisdiction,  and  within  Rev. 
Stats.  §§  4283,  4289,  giving  right  to  limitation  of  liability,  regardless 
of  way  it  was  moored;  Maryland  v.  Miller,  180  Fed.  805,  libelant  driv- 
ing launch  on  submerged  piles  in  navigable  river  may  recover  in  ad- 
miralty for  negligence  of  land  owner  constructing  bulkhead  in  not  taking 
precaution  to  warn  of  danger;  dissenting  opinion  in  Swa3nie  v.  Barsch, 
226  Fed.  597,  141  C.  C.  A.  337,  majority  holding  Oregon  employers'  lia- 
bility law  was  applicable  in  action  for  injuries  to  employee  discharging 
vessel  at  dock,  since  case  was  not  within  admiralty  jurisdiction,  not- 
withstanding contract  of  employment  was  maritime  contract. 

Miscellaneous.  Cited  in  The  Jefferson^  181  Fed.  417,  reciting  history 
of  case. 

215  V.  8.  144-156,  64  Ii.  Bd.  131,  90  Bup.  Ot.  61,  BOOIiLT  T.  SQITIER. 

Right  to  change  lot  lines  after  entry  under  town-site  act.    Note, 
30  L.  |k  A.  (N.  S.)  183. 

215  U.  a  156-160,  54  L.  Bd.  137,  30   Sup.    Ot.  46,  BUMFOBO    CHEMICAL 
W0BK8  y.  HYGIENIC  CHEIUCAI.  CO. 

Percon  contributing  to  expense  of  former  suit,  but  not  party  and  not 
having  rlgbt  to  participate,  is  not  bound  as  privy. 

Approved  in  Bigelow  v.  Old  Dominion  Copper  Min.  etc.  Co.,  225  U.  S. 
126,  Ann.  Gas.  19~13E,  875,  56  L.  Ed.  1021,  32  Sup.  Ct.  641,  fact  that 
joint  tort-feasor  assists  in  defense  of  suit  against  other  because  of 
interest  in  decision  as  judicial  precedent  does  not  create  estoppel  as  to 
one  assisting;  King  v.  West  Virginia,  216  U.  S.  98,  54  L.  Ed.  400,  30 
Sup.  Ct.  226,  arguendo. 
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Estoppel  by  judgment  as  applicable  to  person  assisting  prosecution 
or  defense  of  action.    Note,  Ajul  Oaa.  1916E,  164. 

Indemnity  of  parties  and  issues  as  condition  to  admissibility  of  tes- 
timony given  in  former  proceeding  by  witness  who  has  become 
disqualified  or  inaccessible.    Note,  21  Ann.  Gas.  183. 

216  XT.  8.  161-170,  64  L.  BO.  139,  90  Sap.  Ot.  46^  STEWABD  ▼.  AMBBICAN 
IiAVA  00. 

Patent  is  void  under  Bevlsed  Statutes,  section  4892,  where  essence  of 
inventian  is  Introduced  in  unverified  amended  ^pedilcations. 

Approved  in  Gear  v.  Fairmont  Electric  ft  Mfg.  Co.,  225  Fed.  63, 
Williams  patent  for  connector  for  electrical  conductor,  adding  by^ 
amendment,  without  oath  of  invention,  essential  element  of  hermeti- 
cally sealed  ends  not  contained  in  original  disclosure  is  void;  Karl 
Eiefer  Mach.  Co.  v.  Unionwerke  A.  Q.,  218  Fed.  856,  Kiefer  patent  for 
filter  for  straining  beer,  claims  14  to  17  and  19  to  22,  introduced  by 
unverified  amendment,  are  void;  Ney  Mfg.  Co.  v.  G.  A.  Swineford  Co., 
211  Fed.  472,  Taylor  patent  for  truck  of  hay-carriers,  claim  1,  is  void 
as  covering  broad  combination  of  which  patentee  did  not  claim  under 
oath  to  be  inventor;  United  Wireless  Telegraph  Co.  y.  National  Elec- 
tric Signaling  Co.,  198  Fed.  395,  117  C.  C.  A.  262,  Fessenden  patent  for 
apparatus  for  wireless  telegraphy,  if  not  invalid  for  enlargement  of 
original  application  by  amendment,  must  be  limited  to  principle  of 
t. operation  described  in  specifications  and  is  not  infringed;  Fireball  Gas 
Tank  etc.  Co.  v.  Commercial  Acetylene  Co.,  198  Fed.  657,  117  C.  C.  A. 
354,  holding  Claude  and  Hess  patent  for  apparatus  for  storing  and 
distributing  acetylene  gas  is  not  void  for  failure  to  verify  amendment 
to  claim,  where  amendment  did  not  introduce  theory  of  invention  and 
mode  of  applying  it,  and  enjoining  infringement;  American  Steel 
Foundries  v.  Wolff  Truck  Frame  Co.,  189  Fed.  602,  Hardie  patent  for 
metallic  car  truck  is  not  rendered  void  by  unverified  amendment  adding 
new  claims,  not  involving  departure  from  original  invention. 

Distinguished  in  Proudfit  Loose  Leaf  Co.  v.  Kalamazoo  Loose  Leaf 
etc.  Co.,  230  Fed.  123,  Busihong  patent  for  loose-leaf  binder  is  not  invalid 
because  substance  of  amended  claim  was  not  contained,  in  original  appli- 
cation; Mine  &  Smelter  Supply  Co.  v.  Braeckel  Concentrator  Co.,  197 
Fed.  898,  904,  Wilfley  patent  for  ore-concentrator  discloses  invention  and 
is  not  invalid  because  of  unverified  amendments  made  to  specifications 
and  claims  while  application  was  pending  in  patent  office;  Phoenix 
Knitting  Works  v.  Hygenic  Fleeced  Underwear  Co.,  194  Fed.  720,  Mead 
patent  for  improvement  in  mufflers  is  not  rendered  invalid  by  fact  that 
language  of  claim  was  changed  to  meet  views  of  patent  office,  where  in- 
vention is  same  described  and  claimed  in  application. 

Dolan  patent  for  acetylene  gas-bumer  and  for  process  of  burning  gas 
held  void  for  indefinlteness  of  specifications^  and  because  claims  for  process 
are  only  claims  for  functions. 
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Approved  in  WolfE  Truck  Frame  C6.  t.  American  Steel  Foundries, 
195  Fed.  945,  115  C.  C.  A.  628,  Hardie  patent  for  metallic  car  truck 
is  void,  because  claim  does  not  disclose  actual  invention,  and  parol  evi- 
dence is  inadmissible  to  show  exclusion  of  essential  element  was  through 
mistake  of  law;  Otis  v.  Ingoldsby,  35  App.  D.  C.  106,  Ingoldsby  and 
Bowling  reissue  patent  for  dump-car  amending  claims  of  original  ap- 
plication to  include  claims  on  Otis  patent  is  void. 

Distinguished  in  Crompton  &  Knowles  Loom  Works  v.  Stafford  Co., 
205  Fed.  929,  Smith  patent  for  weft  replenishing  machine  for  looms  is 
void  for  lack  of  novelty  in  view  of  Northrop  patent. 

216  U.  8.  170-181,  M  L.  Ed.  144,  80  8up.  Ot.  40,  LOUISIANA  EZ  BEL. 
HUBEBT  V.  NEW  OBLEA|r& 

Impairment  of  contract  to  give  Federal  Supreme  Court  xiglit  to  review 
judgment  of  State  court,  must  be  by  Bubse^uent  State  legislation  upheld  by 
State  court. 

Approved  in  Cross  Lake  Shooting  etc.  Club  v.  Louisiana,  224  U.  S. 
639,  56  L.  Ed.  928,  32  Sup.  Ct.  577,  decision  of  State  court  that  act  of 
1892  was  not  grant  in  praesenti  to  levee,  district  and  that  failure  to  com- 
ply with  conditions  subsequent  prevented  acquisition  of  title,  which 
decision  does  not  involve  effect  of  act  of  1902  had  title  been  perfected j 
raises  no  Federal  question  as  to  impairment  of  contract. 

Supreme  Court  Im  reviewing  Judgment  of  State  court  Is  not  limited  to 
consideration  of  mere  language  of  opinion,  but  wUl  examine  substance  and 
effect  of  decision. 

Approved  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  U.  S.  171, 
69  L.  Ed.  181,  35  Sup.  Ct.  62,  ordinance  of  New  Orleans  relating  to 
construction  of  belt  railroad  is  not  void  as  impairing  obligation  of 
contract  based  on  former  ordinance,  where  contract  is  subject  to 
suspensive  condition  unfulfilled;  Fisher  v.  Mayor  etc.  of  New  Orleans, 
218  U.  S.  439,  440,  64  L.  Ed.  1100,  31  Sup.  Ct.  57,  judgment  of 
State  court  denying  mandamus  to  compel  tax  levy  to  pay  claims 
under  contracts  of  school  board  on  ground  that  contracts  were 
unauthorized,  is  not  reviewable  on  error  by  Federal  Supreme  Court 
because  6f  mere  allegation  that  Louisiana  Constitution  of  1898  impairs 
obligation  of  contract. 

Subsequent  State  legislation  withdrawing  or  leaeenlng  power  of  taxa- 
tion confeired  by  State  law,  leaving  creditors  without  adequate  means  of 
satisfaction  Impairs  obligation  of  their  contracts. 

Approved  in  Arkansas  Southern  Ry  Co.  v.  Louisiana  etc.  Ry.  Co.,  218 
U.  S.  437,  64  L.  Ed.  1099,  31  Sup.  Ct.  56,  vote  of  parish  under  authority 
of  State  statute  to  aid  railroad  by  annual  tax  is  contract,  but  is  subject 
to  provision  of  Constitution  adopted  subsequently  exempting  certain 
property  from  taxation. 
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MandamiiB  lies  to  compel  cit7  to  pay  over  taxes  for  fifbltb.  Judgment 
was  rendered  or  to  levy  »^  collect  tax  therefor. 

Approved  in  State  ex  rel.  Parish  Board  School  Directors  v.  Monroe, 
133  La.  1052,  63  South.  516,  under  law  of  1898  providing  that  failure 
to  comply  with  judgment  is  not  contempt  where  failure  is  due  to 
inability  existing  when  judgment  is  rendered,  municipality  collecting 
and  disbursing  taxes  pending  appeal  from  judgment  granting  mandamus 
to  compel  city  to  levy  of  taxes  and  to  turn  over  to  it  certain  proportion, 
is  not  in  contempt. 

216  U.  8.  182-190,  54  L.  Ed.  150,  30  Sop.  Ot.  88,  OAUaA  T.  INTEB  OOBAN 
NSW8PAPBB  00. 

Congress  in  enacting  copyrlaht  statute  created  new  ri£^t    and  com- 
pliance witli  statute  Is  necessary  tojolitalA  xlght. 

Approved  in  Reed  v.  Cropp  Concrete  Mach.  Co.,  218  Fed.  646,  Reed 
patent  for  parts  of  concrete-mixer  is  not  infringed  by  device  of  patent 
for  which  earlier  application  was  made. 

Common-law  rights  in  intellectual  productions.    Note,  43  L.  &.  A. 
(N.  8.)  642.    . 

Common-law  right  in  unpublished  pictures.  *  Note,  1  B.  R.  0.  196. 

215  U.  8.    190-200,  54   Zi.  Bd.  163^  Sa  tup.    Ot  35,  UNITED  STATES  ▼. 
STEVENSON. 

Criminal  Appeals  Act  of  1907  permits  United  States  to  have  review  of 
question  of  statutory  construction  in  cases  wliere  indictments  have  been 
quashed,  or  set  aside,  or  demurrers  thereto  sustained. 

Approved  in  United  States  v.  Portale,  235  U.  S.  31,  59  L.  Ed.  112, 
35  Sup.  Ct.  1,  reversing  judgment  sustaining  demurrer  to  indictment 
for  violation  of  White  Slave  Act  of  1910,  in  so  far  as  ruling  is  based 
upon  construction  of  statute,  but  without  prejudice  to  further  action  of 
court  below;  United  States  v.  Carter,  231  U.  S.  493,  58  L.  Ed.  881, 
34  fjup.  Ct.  173,  dismissing  writ  of  error  to  review  judgment  quashing 
certain  counts  of  indictment  as  "bad  in  law"  not  necessarily  involv- 
ing construction  of  statute  upon  which  indictment  was  based;  United 
States  v.  Wright,  229  U.  S.  228,  57  L.  Ed.  1163,  33  Sup.  Ct.  630,  under 
Criminal  Appeals  Act  of  1907,  providing  for  writ  of  error  direct  to 
Sui)reme  Court  from  judgment  of  District  Court  sustaining  demurrer 
to  indictment  based  on  construction  of  statute  upon  which  indictment 
is  founded,  error  lies  to  review  decision  that  Enabling  Act  of  Okla- 
homa supersedes  acts  of  1892  and  1897  relating  to  introduction  of  liquor 
into  Indian  country ;  United  States  v.  Patten,  226  U.  S.  535,  44  L.  B.  A. 
(N.  S.)  325,  57  L.  Ed.  333,  33  Sup.  Ct.  141,  Supreme  Court  has  juris- 
diction  under  act  of  1907  to  review  decision  of  Circuit  Court  that 
counts  of  indictment  alleging  conspiracy  to  restrain  interstate  com- 
merce by  corner  in  cotton  were  not  within  meaning  of  Sherman  Anti- 
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trust  Act;  United  States  v.  Heinze,  218  U.  S.  551,  21  Ann.  Oas.  884, 
54  L.  Ed.  1147,  31  Sup.  Ct.  98,  decision  of  Circuit  Court  quashing  indict- 
ment based  upon  construction  of  statute  regulating  national  banking 
associations  upon  which  indictment  is  founded,  is  reviewable  by  Su- 
preme Court  under  act  of  1907;  Huff  v.  State,  9  Okl.  Cr.  684,  133  Pac. 
269,  arguendo. 

Immigration  Act  of  1907,  makes  it  misdemeanor  to  assist  or  encourage 
Importation  of  contract  laborers,  and  provides  that  fine  for  violation  of 
act  may  be  recovered  in  action  for  debt. 

Approved  in  United  States  v.  Stevenson,  215  U.  S.  202,  64  L.  Ed.  168, 
30  Sup.  Ct.  37,  holding  conspiracy  to  assist  in  importation  of  contract 
laborers  is  offense  under  Rev.  Stats.,  §  5440. 

Immigration  Act  of  1907  providing  for  recovery  of  penalty  in  action 
for  debt,  does  not  exclude  enforcement  of  act  by  indictment. 

Approved  in  United  States  v.  Regan,  232  U.  S.  45,  47,  58  L.  Ed.  497, 
498,  34  Sup.  Ct.  213,  in  action  by  United  States  to  recover  penalty  pre- 
scribed by  section  4  of  Alien  Immigration  Act  of  1907,  reasonable  pre- 
ponderance of  evidence  is  sufficient;  United  States  v.  Chamberlin,  219 
U.  S.  261,  56  L.  Ed.  210,  31  Sup.  Ct.  155,  penalties  provided  by  War 
Revenue  Act  of  1898  do  not  exclude  collection  of  revenue  by  suit;  In 
re  Aliens,  231  Fed.  339,  coui*t  may  detain  as  witnesses  aliens  held  for 
deportation  and  require  thorn  to  give  bail  as  condition  to  go  at  large 
pending  action  to  recover  penalty  for  violation  of  Immigration  Act  of 
1907,  as  amended  1910,  making  it  misdemeanor  to  assist  in  importation 
laborers ;  Millon  v.  United  States,  219  Fed.  187,  134  C.  C.  A.  560,  act  of 
1907,  as  amended  1910,  makes  it  misdemeanor  to  assist  in  importation 
of  contract  laborers  and  provides  fine  of  one  thousand  dollars  as  pun- 
ishment, and  fact  that  provision  is  made  for  civil  action  to  recover 
penalty  does  not  preclude  government  from  proceeding  by  indictment. 

215  V.  S.    200-208,  54    L.  Ed.  167,  80    Snp.    Ot.  37,  UNITED  STATES  v. 
STEVENSON. 

Congress  may  afllx  greater  ponlshment  to  conspiracy  to  commit  offense 
tban  is  denounced  against  offense  itself. 

Approved  in  United  States  v.  Rabinowich,  238  U.  S.  85,  59  L.  Ed. 
1214,  35  Sup.  Ct.  682,  conspiracy  to  commit  offense  denounced  by  Bank- 
ruptcy Act  is  not  offense  arising  under  that  act  within  meaning  of  sec- 
tion 29d  limiting  prosecution  of  such  offense  to  one  year;  United  States 
V.  Dahl,  225  Fed.  911,  indictment  charging  conspiracy  under  Pen.  Code, 
§  37,  for  violation  of  Chinese  Exclusion  Act  of  1882,  as  amended  by 
act  of  1884,  need  not  charge  offense  with  same  particularity  as  charge 
for  crime  itself,  and  indictment  charging  conspiracy  of  defendants  with 
other  persons  unknown  to  grand  jurors,  to  violate  aet|  and  charging 
overt  actSj  is  sufficient. 
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215  XT.  8.  203-216,  54  U  Ed.  168,  SO  Sap.  Ct.  70,  EVHBETT  ▼.  EVEBETT. 

Not  cited. 

215  U.  &  216-225,  54  L.  Ed.  164,  80  flap.  Ot.  86,    BAIaTIMOBB  k  OHIO 
a.  B.  OO.  ▼.  INTEBSTATE  OOMBCEBCE  COMMISSION. 

Congress  cannot  extend  original  Jnrisdlction  of  courts  beyond  tliat 
prescribed  by  Constitution. 

Approved  in  Muskrat  v.  United  States,  219  U.  S.  355,  55  L.  Ed.  250, 
31  Sup.  Ct.  250,  act  of  Congress  of  1907,  authorizing  suits  in  Court  of 
Claims  by  named  persons  with  appeal  to  Supreme  Court  to  determine 
validity  of  acts  of  Congress  enacted  after  1902,  relating  to  Indian  al- 
lotments, is  void  as  unauthorized  extension  of  judicial  power. 

Under  act  of  Congress  of  1003,  to  expedite  hearing  and  determination  of 
snits,  wbole  case  cannot  be  certified  to  Supreme  Court  on  question  of  law 
without  Judgment  in  court  below. 

Approved  in  Southern  Pacific  Co.  ▼.  Interstate  Commerce  Commission, 
215  U.  S.  227,  54  L.  Ed.  170,  30  Sup.  Ct.  86,  following  rule;  United 
States  V.  Terminal  R.  R.  Assn.  of  St.  Louis,  215  U.  S.  595,  54  L.  Ed.  841, 
30  Sup.  Ct.  410,  dismissing  certificate  in  which  there  is  no  opinion,  judg- 
ment, or  order  of  court  below. 

Distinguished  in  United  States  v.  Mayer,  235  U.  S.  66,  59  L.  Ed.  135, 
35  Sup.  Ct.  16,  while  Supreme  Court  cannot  be  required  through  certifi- 
cate under  Judicial  Code,  §  239,  to  pass  upon  questions  of  fact,  or  mixed 
law  and  fact,  or  to  accept  transfer  of  whole  case,  certificate  submitting 
distinct  and  definite  questions  of  law  which  are  clearly  pertinent,  is 
authorized,  though  answers  may  be  decisive  of  controversy. 

215  U.  a  226-227,  54  li.  Ed.  169,  SO  Sup.  Ct.  89,  SCUTHBBN  PACIZTO 
S.  B.  CC.  V.  INTEBSTATE  COMMEBCE  COMBaSSIOK. 

Miscellaneous.  Cited  in  Southern  Pacific  Co.  v.  Interstate  Commerce 
Commission,  219  U.  S.  441,  55  L.  Ed.  286,  31  Sup.  Ct.  288,  reciting  his- 
tory of  litigation. 

215  XX.  S.  227-233,  64  K  Ed.  170,  80  Sup.  Ct.  90,  TOBDI  T.  NCLTE. 

Complaint  in  foreign  extradition  proceeding  stating  treaty  edm«  so 
that  accused  knows  what  charge  is>  although  record  and  depositions  from 
demanding  country  are  not  fastened  to  complaint,  is  sulllcient. 

Approved  in  Powell  v.  United  States,  206  Fed.  403,  124  C.  C.  A.  282, 
complaint  in  extradition  proceedings,  made  at  request  of  British  vice- 
consul,  is  not  defective  because  made  on  information  and  belief;  Ex 
parte  Zentner,  188  Fed.  347,  complaint  in  proceedings  to  extradite  ac- 
cused for  forgery  is  not  defective  for  failure  to  set  forth  copies  of 
forged  instruments ;  Ex  parte  Dinehart,  188  Fed.  859,  complaint  in  extra- 
dition,  charging  accused  with  murder,  based  on  information  and  belief 
of  vice-consul  general  of  demanding  country,  is  not  defective  for  failure 
to  allege  sufficiently  sources  of  information  and  gp'ounds  of  belief. 
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Complaiut  or  information  on  information  and  belief  as  basis  for 
preliminary  examination  or  warrant.  Note,  25  L.  B»  A.  (N.  S.) 
63. 

DepoBitionB  In  possession  of  officer  of  demanding  country  making  com« 
plaint,  snowing  grounds  for  prosecution,  are  admissible  on  bearing  before 
commissioner. 

Approved  in  Bingham  v.  Bradley,  241  U.  S.  517,  60  L.  Ed.  1140,  36 
Sup.  Ct.  634,  object  of  Rev.  Stats.,  §  5271,  providing  for  admission  of 
depositions  at  hearing  in  extradition  proceeding  is  to  obviate  necessity 
of  confronting  accused  with  witnesses,  and  construction  of  that  section, 
or  treaty,  that  would  require  demanding  country  to  send  citizens  to 
another  country  to  institute  proceeding  would  defeat  object  of  treaty; 
McNamara  v.  Henkel,  226  IT.  S.  524,  57  L.  Ed.  382,  33  Sup.  Ct.  146, 
objection  that  depositions  used  in  extradition  case  were  not  properly 
certified  cannot  be  made  in  habeas  corpus  proceeding. 

815  U.  8.  233-246^  64  Zi.  Ed.  173»  80  Snp.  Ct  81,  UNITBD  BTATES  T.  OOB- 


Bole  of  strict  construction  of  penal  statute  is  not  violated  by  permit- 
ting words  to  bave  more  extended  of  two  meanings  instead  of  narrow 
tecbnical  one. 

Ap]^roved  in  Lamar  ▼.  United  States,  241  U.  S.  112,  60  L.  Ed.  916» 
36  Sup.  Ct.  535,  holding  member  of  House  of  Representatives  is  officer 
of  United  States  within  meaning  of  Pen.  Code,  §  32 ;  Pickett  v.  United 
States,  216  U.  S.  461,  54  L.  Ed.  569,  30  Sup.  Ct.  265,  holding  Federal 
court  has  jurisdiction  of  specified  crimes  committed  after  passage  of 
Oklahoma  Enabling  Act  and  before  admission  of  State;  Botsford  v. 
United  States,  215  Fed.  513,  132  C.  C.  A.  22,  Pen.  Code,  §  211,  declar- 
ing nonmailable,  obscene,  lewd,  or  lascivious  picture,  or  publication,  and 
section  212  declaring  matter  otherwise  mailable  containing  similar  or 
libelous  matter  on  cover  nonmailable,  is  intended  to  exclude  all  such 
matter  from  mail,  and  section  212  cannot  be  limited  to  include  only 
outside  cover  inclosing  mailable  matter,  and  separate  counts  of  indict- 
ment charging  violation  of  both  sections  for  same  package  are  not  re- 
pugnant ;  Harper  v.  Victor,  212  Fed.  907,  129  C.  C.  A.  423,  Circuit  Court 
of  Appeals  has  power  to  remand  to  proper  court  below  pending  cases 
specified  by  section  15  of  Oklahoma  Enabling  Act,  whether  judgments 
are  affirmed  or  reversed;  United  States  v.  Don  Kee,  192  Fed.  736,  under 
Act  of  Congress  of  1890,  c.  1244,  §  39,  making  laws  relating  to  revenue 
stamps  for  tobacco  and  snuff  applicable  to  opium,  and  under  Rev.  Stats., 
§  3376,  making  it  offense  to  refill  stamped  tobacco  or  snuff  boxes,  refilling 
of  opium  tin  is  indictable  offense;  United  States  v.  First  Nat.  Bank 
of  Anamoose,  190  Fed.  340,  Crim.  Code,  §  239,  making  it  criminal  offense 
for  railroad,  express  company,  common  carrier,  or  other  person,  in  con- 
nection with  transportation  of  intoxicating  liquor  in  interstate  com- 
merce to  collect  price,  or  act  as  agent  of  buyer  or  seller,  applies  to  bank 


216  U.  S.  246-261        NOTES  ON  U.  S.  REPORTS.  1564 

collecting  draft  attached  to  bill  of  lading  of  interstate  shipment  of  in- 
toxicating liquor;  Dade  v.  United  States,  40  App.  D.  C.  97,  consuming 
Pure  Food  Act  of  1906  liberally  to  meet  legislative  intent,  and  affirming 
conviction  for  selling  infected  milk;  Oalt  v.  United  States,  39  App. 
D.  C.  476,  construing  Pure  Food  Act  of  Congress  of  1906  to  give  effect 
to  legislative  intent  and  upholding  findings  of  trial  court  eondemnimi: 
flour  unfit  for  use;  United  States  v.  Cella,  37  App.  D.  C.  430,  provisions 
of  act  of  Congress  of  1909  relating  to  bucket-shopping  will  not  be  de- 
clared invalid  because  of  possibility  that  innocent  customers  might  be 
penalized,  where  provisions  relating  to  keeper  of  bucket-shop  arc  sepa- 
rable ;  Rohde  v.  United  States,  34  App.  D.  C.  257,  Code  of  District  of 
Columbia,  §  834,  includes  embezzlement  of  money  .coming  into  posses- 
sion of  treasurer  of  unincorporated  association  before  enactment  of  code, 
where  conversion  of  money  occurred  thereafter;  dissenting  opinion  in 
First  Nat.  Bank  of  Anamoose  v.  United  States,  206  Fed.  380,  46  L.  R.  A. 
(N.  8.)  1139,  124  C.  C.  A.  256,  majority  holding  collection  by  bank  of 
sight  draft  for  purchase  price  attached  to  bill  of  lading  of  interstafo 
shipment  of  intoxicating  liquor  does  not  subject  bank  to  fine  under  Pen. 
Code,  §  239. 

Intent  to  d«c6lTe  offlclal  airents  conoemed  in  OTeraeelng  bank  for 
which  Revised  Btatutea,  section  5209,  provides,  inclodea  Controller  of  Cnr- 
rency. 

Approved  in  United  States  v.  Norton,  188  Fed.  260,  261,  under  Rov. 
•^  Stats.,  §5209,  count  of  indictment  charging  false  entry  in  book  of 
national  bank  with  intent  to  injure  and  defraud,  and  also  with  intent 
to  deceive,  is  duplicitous;  Billingsley  v.  United  States,  178  Fed.  659,  101 
C.  C.  A.  465,  indictment  under  Rev.  Stats.,  §  5209,  alleging  false  entn' 
with  intent  to  deceive,  need  not  also  allege  intent  to  injure  or  defraud 
banking  association. 

Fact  that  false  entries  show  bank  in  more  favorable  condition  than 
it  Is,  did  not  Justify  conclusion  tbat  entries  were  not  made  with  intent  to 
injure  bank. 

Approved  in  Richardson  v.  United  States,  181  Fed.  8,  104  C.  C.  A.  69, 
false  entries  made  by  bank  officials  to  overcome  complaints  of  controller 
and  deceive  bank  examiners  and  controller,  i>roof  of  entries  was  suffi- 
cient to  sustain  finding  of  intent  to  injure  and  defraud  bank,  although 
they  represented  bank  in  more  favorable  condition  than  it  was. 

216  0.  S.  246-251,  54  L.  Ed.  177,  SO  Sap.  Ot.  76,  IiATHBOP,    SHBA  9i 
HENWOOD  OO.  V.  IKTBBIOB  CONST.  «t  IBCP.  OO. 

Where  plaintiff  in  good  faith  insists  on  Joint  liability  of  defendants 
until  close  of  trials  dismissal  of  complaint  on  merits  as  to  citizens  of  same 
State  as  plalhtilf  does  not  make  case  removable  as  to  other  defendants. 

Approved  in  Kelly  v.  Virginia  Bridge  &  Iron  Co.,  203  Fed.  569,  where 
cause  is  not  removable  but  becomes  so  by  substitution  of  nonresident 
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aduiinistratoT  de  bonis  non^  defendant  may  file  removal  petition,  al- 
thougli  statutory  time  for  filing  has  elapsed;  Regis  v.  United  Drag  Co., 
180  Fed.  207,  bill  by  residents  of  Massachusetts  to  restrain  infringe- 
ment of  trademark  against  New  Jersey  corporation  and  resident  of 
Massachusetts  as  president  and  general  manager  of  latter  corporation, 
does  not  show  separable  controversy  removable  by  New  Jersey  corpo- 
ration ;  Lake  Erie  etc.  R.  Co.  v.  Huffman,  177  Ind.  142,  Ann.  Oas.  19140, 
1272,  97  N.  E.  439,  denying  removal  petition,  where  original  complaint 
against  nonresident  defendant  demanded  judgment  for  more  than  two 
thousand  dollars,  and  plaintiff  amends  complaint  reducing  demand  to 
less  than  two  thousand  dollars;  Flygen  v.  Chicago  etc.  Ry.  Co.,  115 
Minn.  199,  132  N.  W.  11,  personal  injury  action  against  resident  and 
nonresident  dismissed  as  to  former  on  motion  of  latter  for  insafiiciency 
of  plaintiff's  evidence  is  not  thereafter  removable  to  Federal  court. 

Distinguished  in  American  Car  etc.  Co.  v.  Kettelhake,  236  U.  S.  315, 
59  L.  Ed.  597,  35  Sup.  Ct.  355,  joint  cause  of  action  against  defendants, 
residents  of  plaintiff's  State,  and  nonresident,  is  not  removable  as  to 
latter  after  dismissal  as  to  former,  where  under  Missouri  practice,  after 
sustaining  demurrers  to  evidence,  court  allows  involuntary  nonsuit  with 
leave  to  set  it  aside. 

Liability  to  suit  within  State  of  foreign  corporation  which  has  re- 
voked designation  of  agent  for  service  of  process  and  hi^s  ceased 
to  do  business  within  State.    Note,  Ann.  Gas.  1916D,  379. 

Revocation  by  foreign  corporation  of  appointment  of  agent  to  re- 
ceive service.    Note,  SO  L.  B.  A.  (N.  S.)  681. 

215  U.  S.  252-260,  54  L.  Ed.  179,  SO  Sup.  Ot.  78^    VIBOINIA-<JABOLIKA 
CHEBdOAL   CO.   Y.   KIBVEN. 

Willie  bar  of  judgment  in  action  for  same  claim  extends  to  what  migbt 
have  been  Utigated,  where  second  action  is  on  dliferent  claim  bar  extends 
only  to  what  was  actually  litigated. 

Approved  in  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  230  U.  S.  76, 
57  L.  Ed.  1398,  33  Sup.  Ct.  988,  decree  dismissing  suit  by  telephone  com- 
pany to  restrain  city  from  placing  poles  and  wires  of  electric  lighting 
system,  in  such  dose  proximity  with  its  wires  as  to  interfere  with  cur- 
rent in  which  defense  of  invalidity  of  franchise  of  telephone  company 
is  set  up  is  not  res  judicata  as  to  validity  of  franchise  where  court  dis- 
missed suit  because  city  had  actually  constructed  lines;  Troxell  v.  Dela- 
ware eU\  R.  R.  Co.,  227  U.  S.  440,  57  L.  Ed.  590,  33  Sop.  Ct.  274,  judg- 
ment dismissing  complaint  in  action  for  wrongful  death  by  widow  of 
deceased  under  State  law  is  not  res  judicata  to  action  by  widow  as 
administratrix  under  Federal  Employers'  Liability  Act;  United  States 
V.  Naldrett,  214  Fed.  896,  judgment  in  suit  to  set  aside  .patents  and 
timber  deed  tor  fraud  and  to  set  aside  conveyances  to  third  party,  suc- 
cessful in  setting  aside  patents  and  deeds,  but  not  as  to  conveyances, 
which  were  declared  equitable  mortgages,  is  not  res  judicata  in  second 
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collecting  draft  attached  to  bill  of  lading  of  interstate  shipment  of  in- 
toxicating liquor;  Dade  v.  United  States,  40  App.  D.  C.  97,  consuming 
Pure  Food  Act  of  1906  liberally  to  meet  legislative  intent,  and  affirming 
conviction  for  selling  infected  milk;  Gait  v.  United  States,  39  App. 
D.  C.  476,  construing  Pure  Food  Act  of  Congress  of  1906  to  give  effect 
to  legislative  intent  and  upholding  findings  of  trial  court  condemning 
flour  unfit  for  use;  United  States  v.  Cella,  37  App.  D.  C.  430,  provisions 
of  act  of  Congress  of  1909  relating  to  bucket-shopping  will  not  be  de- 
clared invalid  because  of  possibility  that  innocent  customers  might  be 
penalized,  where  provisions  relating  to  keeper  of  bucket-shop  are  sepa- 
rable; Rohde  V.  United  States,  34  App.  D.  C.  267,  Code  of  District  of 
Columbia,  §  834,  includes  embezzlement  of  money  coming  into  posses- 
sion of  treasurer  of  unincorporated  association  before  enactment  of  code, 
where  conversion  of  money  occurred  thereafter;  dissenting  opinion  in 
First  Nat.  Bank  of  Anamoose  v.  United  States,  206  Fed.  380,  46  L.  Bw  A. 
(N.  8.)  1189,  124  C.  C.  A.  266,  majority  holding  collection  by  bank  of 
sight  draft  for  purchase  price  attached  to  bill  of  lading  of  interstate 
shipment  of  intoxicating  liquor  does  not  subject  bank  to  fine  under  Pen. 
Code,  §  239. 

Intent  to  daceiYe  official  airenta  concemad  In  overaeaing  bank  for 
wUch  Revised  Statutes,  section  6209,  provldea,  includes  OontroUer  of  Cur- 
rency. 

Approved  in  United  States  v.  Norton,  188  Fed.  260,  261,  under  R<?v. 
•^  Stats.,  §  5209,  count  of  indictment  charging  false  entry  in  book  o  f 
national  bank  with  intent  to  injure  and  defraud,  and  also  with  intent 
to  deceive,  is  duplicitous;  Billingsley  v.  United  States,  178  Fed.  669,  101 
C.  C.  A.  465,  indictment  under  Rev.  Stats.,  §  5209,  alleging  false  entr\' 
with  intent  to  deceive,  need  not  also  allege  intent  to  injure  or  defraud 
banking  association. 

Fact  that  false  eatries  show  bank  in  mora  favorable  condition  than 
it  is,  did  not  Justify  conclusion  tbat  entries  were  not  made  with  intent  to 
injure  bank. 

Approved  in  Richardson  v.  United  States,  181  Fed.  8,  104  C.  C.  A.  69, 
false  entries  made  by  bank  officials  to  overcome  complaints  of  controller 
and  deceive  bank  examiners  and  controller,  proof  of  entries  was  sufTi- 
cient  to  sustain  finding  of  intent  to  injure  and  defraud  bank,  although 
they  represented  bank  in  more  favorable  condition  than  it  was. 

215  U.  S.  246-261,  54  L.  Ed.  177,  30  Sup.  Ot.  76,  LATHBOP,    SHSA   ft 
HENWOOD  OO.  V.  IKTBBIOB  CONST,  ft  IMP.  00. 

Where  plaintifT  in  good  faitb  insists  on  Joint  liability  of  defendants 
until  close  of  trial,  dismissal  of  complaint  on  merits  as  to  citizens  of  same 
State  as  plafhtifT  does  not  make  case  removable  as  to  other  defendants. 

Approved  in  Kelly  v.  Virginia  Bridge  &  Iron  Co.,  203  Fed.  569,  where 
cause  is  not  removable  but  becomes  so  by  substitution  of  nonresident 
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aduunistrator  de  bonis  non^  defendant  may  file  removal  petition,  al- 
thougli  statutory  time  for  filing  has  elapsed;  Regis  v.  United  Drug  Co., 
180  Fed,  207,  bill  by  residents  of  Massachusetts  to  restrain  infringe- 
ment of  trademark  against  New  Jersey  corporation  and  resident  of 
Massachusetts  as  president  and  general  manager  of  latter  corporation, 
does  not  show  separable  controversy  removable  by  New  Jersey  corpo- 
ration ;  Lake  Erie  etc.  R.  Co.  v.  Huffman,  177  Ind.  142,  Ann.  Oas.  19140, 
1272,  97  N.  E.  439,  denying  removal  petition,  where  original  complaint 
against  nonresident  defendant  demanded  judgment  for  more  than  two 
thousand  dollars,  and  plaintiff  amends  complaint  reducing  demand  to 
less  than  two  thousand  dollars;  Flygen  v.  Chicago  etc.  Ry.  Co.,  115 
Minn.  199,  132  N.  W.  11,  personal  injury  action  against  resident  and 
nonresident  dismissed  as  to  former  on  motion  of  latter  for  insufficiency 
of  plaintiff's  evidence  is  not  thereafter  removable  to  Federal  court. 

Distinguished  in  American  Car  etc.  Co.  v.  Kettelhake,  236  U.  S.  315, 
59  L.  Ed.  597,  35  Sup.  Ct.  355,  joint  cause  of  action  against  defendants, 
residents  of  plaintiff's  State,  and  nonresident,  is  not  removable  as  to 
latter  after  dismissal  as  to  foiiuer,  where  under  Missouri  practice,  after 
sustaining  demuiTers  to  evidence,  court  allows  involuntary  nonsuit  with 
leave  to  set  it  aside. 

Liability  to  suit  within  State  of  foreign  corporation  which  has  re- 
voked designation  of  agent  for  service  of  process  and  hi^s  ceased 
to  do  business  within  State.    Note,  Ann.  Gas.  1916D,  S79. 

Revocation  by  foreign  corporation  of  appointment  of  agent  to  re- 
ceive service.    Note,  80  L.  B.  A.  (N.  S.)  681. 

216  U.  8.  252-260,  54  L.  Ed.  179,  80  Sap.  Ot.  78^    VIBaiNIA-<IABOLINA 
CHEMICAL   CO.   ▼.   XntVEN. 

While  bar  of  judgment  in  action  for  same  claim  extends  to  what  might 
have  been  litigated,  whexB  second  action  is  on  diiferent  claim  bar  extends 
only  to  what  was  aetnaUy  litigated. 

Approved  in  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  230  U.  S.  76, 
57  L.  Ed.  1398,  33  Sup.  Ct.  988,  decree  dismissing  suit  by  telephone  com- 
pany to  restrain  city  from  placing  poles  and  wires  of  electric  lighting 
system,  in  sneh  close  proximity  with  its  wires  as  to  interfere  with  cnr- 
rent  in  which  defense  of  invalidity  of  franchise  of  telephone  eompany 
is  set  up  is  not  res  judicata  as  to  validity  of  franchise  where  court  dis- 
missed suit  because  city  had  actually  constructed  lines;  Troxell  v.  Dela- 
ware eto.  R.  R.  Co.,  227  U.  S.  440,  57  L.  Ed.  690,  33  Snp.  Ct.  274,  judg- 
ment dismissing  complaint  in  action  for  wrongful  death  by  widow  of 
deceased  under  State  law  is  not  res  judicata  to  action  by  widow  as 
administratrix  under  Federal  Employers'  Liability  Act;  United  States 
V.  Naldrett.  214  Fed.  896,  judgment  in  suit  to  set  aside  .patents  and 
timber  deed  lor  fraud  and  to  set  aside  conveyances  to  third  party,  suc- 
cessful in  setting  aside  patents  and  deeds,  but  not  as  to  conveyances, 
which  were  declared  equitable  mortgages,  is  not  res  judicata  in  second 
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suit  to  discharge  mortgage  lien  by  compelling  grantors  of  third  party 
to  pay  debt  or  by  foreclosing  mortgage;  McCarthy  v.  William  H.  Wood 
Lumber  Co.,  219  Mass.  568,  107  N.  £.  440,  administrator  prosecntiutr 
to  judgment  action  commenced  by  intestate  for  injuries,  cfinnot  in  sub- 
sequent action  by  him  as  trustee  for  beneficiaries  take  advantage  of 
determination  of  issues  or  admissions  made  in  first  action ;  Cote  v.  Xei^ 
England  Nav.  Co.,  213  Mass.  182,  99  N.  E.  974,  in  action  by  shipper 
against  initial  and  connecting  carriers  for  failure  to  deliver  shipment, 
burden  of  proving  defense  of  satisfaction  of  claim  by  earlier  judgment 
is  upon  defendant;  McDuffie  v.  Geiser  Mfg.  Co.,  41  OkL  495,  138  Pac. 
1032,  holding  judgment  in  former  suit  is  conclusive  as  to  jurisdiction; 
Cannon  v.  Cox,  98  S.  C.  192,  82  S.  E.  401,  judgment  in  suit  for  claim 
and  delivery  in  which  right  to  damages  for  excessive  levy  under  distress 
warrant  was  not  litigated,  is  not  res  adjudicata  in  subsequent  action 
for  excessive  distress,  although  claim  might  have  been  litigated  in  prior 
action;  dissenting  opinion  in  St.  Louis  v.  United  Rys.  Co.,  263  Mo.  499, 
174  S.  W.  106,  majority  holding  street  railway  suing  to  enjoin  enforce- 
ment of  ordinance  imposing  license  tax  is  bound  by  decree  adjudging 
ordinance  valid  and  cannot  in  subsequent  action  by  city  for  tax  set  up 
defense  of  its  invalidity. 

Under  proTUiciam  of  Revised  Statutes^  section  914,  defendant  in  action 
in  Federal  court  in  Sontli  Carolina  is  not  required  to  i^lead  counterelainui 
and  offsets,  as  State  courts  have  not  so  construed  State  Code  of  Procedure, 
sections  170,  171. 

Approved  in  Germofert  Mfg.  Co.  v.  Castles,  97  S.  C.  393,  81  S.  E.  666, 
in  action  on  promissory  note  given  for  fertilizer  which  stipulated  that 
maker  would  not  hold  payee  resx)onsible  for  results  of  fertilizer  on 
crops,  striking  out  counterclaim  alleging  that  plaintiff  represented  fer> 
tilizer  would  promote  growth  of  cotton  was  erroneous. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  453. 

215  U,  S.  261<-266,  54  I..  Ed.  186,  80  Sup.  Ot.  73,  SMTDEB  v.  BOSENBAtTM. 

Opinion  of  territorial  court  to  effect  that  facts  constituted  duress  within 
meaning  of  territorial  statute,  followed. 

Approved  in  Curtis  &  Freeman  v.  Parham,  49  Mont.  144,  140  Pac. 
612,  holding  parol  evidence  inadmissible  to  show  time  was  of  essence  of 
written  contract  for  sale  of  sheep,  where  Rev.  Codes,  §  5047,  provide 
time  is  never  of  essence  of  contract  unless  expressly  so  provided ;  Jones 
V.  Bennett,  40  OkL  668,  140  Pac.  150,  parol  lease  of  real  property  for 
one  year  does  not  come  within  statute  of  frauds,  section  941,  Revised 
Laws  of  Oklahoma  of  1910,  regardless  of  whether  term  commences  in 
praesenti  or  in  futuro. 
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215  U.  S.  266-278,  54  I^  Ed.  100.  30  Sap.  Ct.  97,  BIO  OBANDE  DAM  h 
nut.  OO.  Y.  UNITED  STATES. 

Fact  tliat  work  was  enjoined  for  time  at  instance  of  government  does 
not  excuse  delay  in  completing  work  witliin  time  pre6cni)ed,  where  delay 
exceeds  limit  after  deducting  time  for  which  injunction  was  in  force. 

Approved  in  United  States  v.  Whitney,  176  Fed.  599,  where  grantee 
of  public  land  for  irrigation  reservoir  failed  to  complete  improvement 
within  five  years  as  required  by  act  of  1891,  forfeiture  may  be  enforced 
by  judicial  proceeding. 

Facts  set  forth  in  supplemental  complaint  held  germane  to  object  of 
suit  and  not  to  present  new  cause  of  action. 

Approved  in  Steven  v.  Saunders,  34  App.  D.  C.  332,  count  added  by 
amendment  does  not  state  new  and  independent  cause  of  action,  where 
it  is  based  upon  same  right  of  recovery,  but  states  cause  of  action  more 
explicitly,  and  is  not  barred  by  statute  of  limitations. 

215  U.  a  27a-291,  54  L.  Ed.  195,  30  Sup.  Ot.  93,  UNITED  STATES  ▼. 
CELESTINS. 

Althoo^  Indian  is  citizen.  United  States  retains  Jurisdiction  over  him 
for  offense  committed  by  him  within  limits  of  Indian  reservation  against 
another  Indian. 

Approved  in  United  States  v.  Sutton,  215  U.  S.  294,  54  L.  Ed.  202, 
30  Sup.  Ct.  116,  following  rule;  United  States  v.  Noble,  237  U.  S.  79, 
59  L.  Ed.  847,  35  Sup.  Ct.  532,  Quapaw  Indians,  although  citizens,  are 
still  under  national  tutelage,  and  United  States  may  sue  to  set  aside 
conveyances  violating  acts  of  Congress  imposing  restrictions  upon  aliena- 
tion; Apapas  V.  United  States,  233  U.  S.  590,  58  L.  Ed.  1106,  34  Sup. 
Ct.  704,  murder  committed  by  Indians  on  reservation  is  crime  against 
United  States  within  Pen.  Code,  §  328,  and  within  jurisdiction  of  Fed- 
eral courts  without  reference  to  citizenship  of  accused;  United  States 
V.  Pelican,  232  U.  S.  447,  451,  58  L.  Ed.  678,  680,  34  Sup.  Ct.  396,  up- 
holding Federal  jurisdiction  to  punish  crime  committed  by  person  not 
Indian  against  Indian  allottee  on  Indian  allotment  in  Col vi lie  reserva- 
tion in  Washington  within  trust  period;  Tiger  v.  Western  Investment 
Co.,  221  U.  S.  314,  315,  55  L.  Ed,  749,  31  Sup.  Ct.  578,  upholding  act 
of  1906  continuing  restrictions  upon  alienation  of  lands  of  Creek  In* 
dians,  notwithstanding  Indians  are  made  citizens  by  act  of  1901,  by 
requiring  approval  of  Secretary  of  Interior  to  conveyances  made  by 
them ;  Hallowell  v.  United  States,  221  U.  S.  323,  324,  55  L.  Ed.  753,  31 
Sup.  Ct.  587,  act  of  1897  prohibiting  introduction  of  intoxicating  liquor 
into  Indian  country  applies  to  Indian  citizen  introducing  liquor  upon 
allotment  within  reservation  in  Nebraska  within  trust  period;  Ex  parte 
Van  Moore,  221  Fed.  968,  holding  lands  formerly  within  Indian  reserva- 
tion, held  by  Indian  allottee  under  trust  patent  are  Indian  lands  within 
exclusive  Federal  jurisdiction,  and  releasing  on  habeas  corpus  tribal 
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Indian  convicted  by  State  court  under  State  law  for  crime  committed 
against  another  Indian  on  such  lands;  United  States  v.  Myers,  206  Fed. 
394, 124  C.  C.  A.  269,  land  ceases  to  be  Indian  country  when  Indian  title 
thereto  is  extinguished,  and  setting  apart  land  for  school  to  educate 
Indian  children  does  not  make  it  Indian  country  within  meaning  of 
Rev.  Stats.,  §2148;  Mosier  v.  United  States,  198  Fed.  58,  117  C.  C.  A. 
162,  holding  relationship  of  guardian  and  ward  between  United  States 
and  Osage  Indians  is  not  affected  by  fact  that  Indian  is  citisen,  and 
affirming  conviction  for  sale  of  liquor  to  such  Indians  in  violation  of 
act  of  1897 ;  Yakima  Joe  v.  To-Is-Lap,  191  Fed.  518,  allotment  of  lands 
in  severalty  to  Indians  on  Umatilla  reservation  in  Oregon  under  act  of 
1885  did  not  terminate  tribal  relations,  and  marriage  or  divorce  is  deter- 
mined by  tribal  customs;  United  States  Express  Co.  v.  Friedman,  191 
Fed.  680,  112  C.  C.  A.  219,  Oklahoma  Enabling  Act  of  1906  did  not 
repeal  act  of  1897  prohibiting  introduction  of  intoxicating  liquor  into 
Indian  country  as  applied  to  Indian  Territory;  United  States  v.  Gard- 
ner, 189  Fed.  692,  upholding  Federal  jurisdiction  of  crime  committed 
by  Indian  citizen  against  another  Indian  within  limits  of  reservation 
in  Wisconsin;  United  States  v.  Zumwalt,  186  Fed.  598,  fact  that  Nez 
Perce  Indian  has  received  patent  to  allotment  is  no  defense  to  prosecu- 
tion for  furnishing  liquor  to  him;  La  Clair  v.  United  States,  184  Fed. 
137,  rule  that  neither  laches  nor  limitations  can  be  invoked  against  gov- 
ernment, does  not  apply  in  suit  to  set  aside  patents  for  benefit  of  Yakima 
Indians;  United  States  v.  Allen,  179  Fed.  19,  21,  23,  103  C.  C.  A.  1, 
grant  of  citizenship  to  Indians  in  Indian  Territory  by  act  of  1887  as 
amended  by  act  of  1901  was  not  renunciation  of  authority  over  lands, 
and  under  act  of  1908  United  States  may  sue  to  set  aside  conveyances 
in  violation  of  statutory  restrictions  upon  alienation;  State  v.  Lott,  21 
Idaho,  655,  123  Pac.  494,  holding  act  of  Congress  of  1906  was  not  retro- 
active and  did  not  affect  jurisdiction  of  State  courts  to  tiy  Indians  who 
had  received  allotments  under  Dawes  Act  prior  to  enactment  of  Amenda- 
tory Act,  and  upholding  jurisdiction  of  State  court  to  try  Nez  Perce 
Indian  for  larceny;  Kitto  v.  State,  98  Neb.  172,  L.  B.  A.  1915F,  587, 
152  N.  W.  383,  upholding  State  court's  jurisdiction  of  assault  committed 
by  one  allottee  upon  another  within  limits  of  Indian  reservation;  Neil- 
son  V.  Alberty,  36  Okl.  500,  129  Pac.  851,  issuance  of  certificate  of 
competency  by  Secretary  of  Interior  under  act  of  1906  giving  Indian 
allottee  right  to  manage,  control  or  dispose  of  lands  did  not  remove  re- 
strietioLn  on  alienation  so  as  to  subject  land  of  Osage  Indian  to  judg- 
ment lien ;  Huff  v.  State,  9  Okl.  Cr.  681, 133  Pac.  267,  holding  interstate 
shipment  of  liquor  into  that  part  of  Oklahoma  which  was  formerly 
Indian  Territory  is  not  protected  by  Federal  law,  and  affirming  convic- 
tion of  person  for  violating  State  prohibitory  law;  Rider  v.  La  Clair, 
77  Wash.  494,  138  Pac.  5,  trader  selling  merchandise  in  town  within 
limits  of  Indian  reservation  on  land  to  which  Indian  title  has  been 
extinguished  is  not  trader  requiring  license  to  trade  in  Indian  conntiy. 
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Distinguifihed  in  Ex  parte  Tilden,  218  Fed.  924,  denying  Federal,  juris- 
diction of  crime  committed  by  Indian  on  right  of  way  granted  to  rail- 
road through  Nez  Perce  reservation  by  act  of  1890 ;  United  States  v. 
United  States  Express  Co.,  180  Fed.  1014,  act  of  1897  prohibiting  in- 
troduction of  liquor  into  Indian  country  was  not  in  force  after  admis- 
sion of  Oklahoma  as  State,  and  did  not  prevent  introduction  of  liquor 
from  Arkansas  into  that  part  of  Oklahoma  known  as  Indian  Territory; 
State  V.  Nimrod,  30  S.  D.  253,  254, 138  N.  W.  379,  Indian  who  has  taken 
land  in  severalty  under  Dawes  Act  of  1887  and  voluntarily  adopted 
ways  of  civilized  life  may  be  prosecuted  in  State  court  under  State 
law  for  bigamy  committed  within  limits  of  Indian  reservation,  notwith- 
standing act  of  Congress  of  1903;  Ex  parte  Moore,  28  S.  D.  344,  Ann. 
Gas.  1914B,  848,  133  N.  W.  819,  holding  State  court  has  jurisdiction 
of  crime  committed  by  one  Indian  against  another  Indian  on  Indian 
allotment  not  within  limits  of  Indian  reservation. 

Indians  as  subject  to  State  regulation.    Note,  Ann.  Oas.  1914B,  652. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  L«  B*  A. 
1915F,  594. 

Legislation  of  Congress  is  to  be  constraad  in  interest  of  Indians,  and 
in  absence  of  denial  of  further  Jurisdiction  over  Indians,  statute  will  not 
be  construed  as  renunciation  of  Jurisdiction  of  United  States  over  crimes 
committed  by  Indians  on  Indian  reservation. 

Approved  in  United  States  v.  Nice,  241  U.  S.  598,  60  L.  Ed.  1195, 
36  Sup.  Cf.  696,  under  General  Allotment  Act  of  1887  and  act  of  1889 
making  allotments  of  lands  in  Rosebud  reservation,  Indians  remained 
wards  of  nation,  and  act  of  1897  prohibiting  sale  of  intoxicating  liquor 
to'  such  Indians  is  valid;  United  States  v.  Sandoval,  231  U.  S.  48,  58 
L.  Ed.  114,  34  Sup.  Ct.  1,  upholding  act  of  1897  as  supplemented  by 
Enabling  Act  of  New  Mexico  of  1910  making  it  offense  to  introduce 
intoxicating  liquor  into  Indian  country  including  lands  of  Pueblo  In- 
dians in  New  Mexico;  Ex  parte  Webb,  226  U.  S.  690,  56  L.  Ed.  1259, 
32  Sup.  Ct.  769,  Oklahoma  Enabling  Act  of  1906  did  not  repeal  act  of 
1895  making  it  offense  to  introduce  liquor  from  other  States  or  terri- 
tories into  that  part  of  State  which  was  Indian  Territory;  United  States 
V.  Sutton,  215  U.  S.  295,  54  L.  Ed.  202,  30  Sup.  Ct.  116,  upholding  act 
of  1897  making  it  offense  to  introduce  liquor  into  Indian  country  as 
extended  to  Yakima  reservation  by  Enabling  Act  of  Washington;  Rider 
V.  La  Clair,  77  Wash.  491,  138  Pac.  4,  act  of  1884  prohibiting  sale  of 
cattle  purchased  for  Indian  by  government  is  not  limited  to  cattle  in 
possession  of  Indians  at  time  of  its  enactment  by  fact  that  it  was  appro- 
priation act  for  Indian  department  for  fiscal  year. 

Distinguished  in  United  States  v.  Sandoval,  198  Fed.  556,  provisions 

of  New  Mexico  Enabling  Act  declaring  Pueblo  Indian  lands  Indiai> 

country  and  prohibiting  introduction  of  intoxicating  liquor  therein  ar^ 
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void;  Coyle  v.  Smith,  28  Okl.  167,  113  Pac.  963,  Oklahoma  Enabling 
Act  of  1906  providing  that  capital  should  be  at  Guthrie  temporarily 
and  not  changed  therefrom  previous  to  1913  is  regulation  of  internal 
affairs  of  State  over  which  Congress  has  no  control  after  admission  of 
State. 

Act  of  1906  extending  tmst  period  of  allottees  under  act  of  1887,  sag- 
gestB  tliat  Congress  believes  It  baa  been  liasty  In  granting  full  rl^xts  of 
dtlaenshlp  to  Tndlaas. 

Approved  in  United  States  v.  Seufert  Bros.  Co.,  233  Fed.  587,  deny- 
ing Federal  jurisdiction  of  suit  to  protect  fishing  rights  claimed  by 
Indian  under  treaty  with  tribe  of  which  he  was  member,  where  Indian 
has  acquired  homestead  and  has  adopted  habits  of  civilized  life ;  United 
Stajtes  V.  Gardner,  189  Fed.  694,  act  of  Congress  of  1906  providing  for 
allotment  of  lands  of  reservation  in  Wisconsin  to  Indians  in  fee  simple 
is  not  g^ant  in  praesenti,  and,  prior  to  approval  of  allotments  and 
delivery  of  patents.  Federal  jurisdiction  over  land  continues  to  be 
exclusive. 

216  V.  8.  291-296,  64  K  Ed.  200,  80  Sop.  Ot  116,  UNITED  STATES  ▼. 
SUTTOK. 

United  States  retains  jurisdiction  over  offensea  committed  wltliln 
Indian  reserratlons,  notwithstanding  dtlzensblp  of  Indians. 

Approved  in  United  States  v.  Pelican,  232  U.  S.  447,  58  Lw  Ed.  678, 
34  Sup.  Ct.  396,  crime  committed  by  person  not  Indian  against  Indian 
on  Indian  allotment  within  Colville  reservation  in  Washington  within, 
trust  period  is  punishable  under  Federal  laws;  Tiger  v.  Western  In- 
vestment Co.,  221  U.  S.  314,  315,  55  L.  Ed.  749,  31  Sup.  Ct.  578,  uphold- 
ing act  of  1906  continuing  restrictions  upon  alienation  of  lands  of 
Creek  Indians,  made  citizens  by  act  of  1901,  by  requiring  approval  of 
Secretary  of  Interior  to  conveyances  made  by  them;  Hallowell  ▼. 
United  States,  221  U.  S.  324,  55  L.  Ed.  753,  31  Sup.  Ct.  587,  act  of 
1897  prohibiting  introduction  of  liquor  into  Indian  countiy  applies  to 
Indian  citizen  introducing  liqupr  upon  allotment  within  reservation  in 
Nebraska  within  trust  period;  Mosier  v.  United  States,  198  Fed  58, 
117  C.  C.  A.  162,  holding  guardianship  of  United  States  still  exists  over 
Osage  Indian  who  is  citizen  and  afi&rming  conviction  for  sale  -of  liqnor 
to  such  Indian  in  violation  of  act  of  1897;  Yakima  Joe  v.  To-Is-Lap, 
191  Fed.  518,  allotment  in  severalty  to  Indians  on  Umatilla  reservation 
in  Oregon  under  act  of  1855  did  not  terminate  tribal  relations,  and 
husband  divorced  according  to  tribal  custom  is  not  entitled  as  heir  to 
allotment  of  deceased  wife;  United  States  v.  Gardner,  189  Fed.  692, 
upholding  Federal  jurisdiction  of  crime  committed  by  Indian  citizen 
against  another  Indian  within  limits  of  reservation  in  Wisconsin; 
United  States  v.  Allen,  179  Fed.  19,  103  C.  C.  A.  1,  grant  of  citizenship 
to  Indians  in  Indian  Territory  by  acts  of  1887  and  1901  was  not  re- 
nunciation of  Federal  authority  over  lands,  and  under  act  of  1908, 
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United  States  may  sue  to  set  aside  eonvcyanee  in  violation  of  statutory 
i-estrictions  upon  alienation;  Kitto  v.  State,  98  Neb.  172,  L.  K  A.  1915F, 
587,  152  N.  W.  383,  upholding  State  court's  jurisdiction  of  assault 
committed  by  one  Indian  allottee  against  another  within  limits  of 
Indian  reservation;  Huff  v.  State,  9  Okl.  Cr.  681,  133  Pac.  267,  holding 
interstate  shipment  of  liquor  into  that  part  of  Oklahoma  which  was 
formerly  Indian  Territory  is  not  protected  by  Federal  law  and  af&rm* 
ing  conviction  of  person  for  violating  State  prohibitory  law. 

Distinguished  in  Ex  parte  Moore,  28  S.  D.  344,  Ajul  Oas.  1914B»  648» 
133  N.  W.  819,  holding  State  court  has  jurisdiction  of  crime  conunitted 
by  one  Indian  against  another  on  Indian  allotment  not  within  limits  of 
Indian  reservation. 

Indians  as  subject  to  State  regulation.    Note,  Ann.  Oas.  1914B,  662. 

Under  Washington  Enabling  Act»  Jurisdiction  over  Indian  lands  !•• 
mains  in  United  States  and  Oongress  has  power  to  prohibit  introduction 
of  liquor  therein. 

Approved  in  United  States  v.  Nice,  241  U.  S.  598,  60  L.  Ed.  1195,  36 
Sup.  Ct.  696,  under  General  Allotment  Act  of  1887  and  act  of  1889  mak- 
ing allotments  of  lands  in  Rosebud  reservation,  Indians,  remained  wards 
of  nation,  and  act  of  1897  prohibiting  sale  of  intoxicating  liquor  to 
such  Indians  is  valid ;  Perrin  v.  United  States,  232  U.  S.  482,  68  L.  Ed. 
694,  34  Sup.  Ct.  387,  upholding  provision  in  article  XVII  of  agreement 
with  Yankton  Sioux  Indians  prohibiting  sale  of  intoxicating  liquor  in 
ceded  lands  and  act  of  Congress  of  1894  ratifying  agreement;  United 
States  V.  Sandoval  231  U.  S.  47,  58  L.  Ed.  114,  34  Sup.  Ct.  1,  uphold- 
ing act  of  1897  as  supplemented  by  Enabling  Act  of  New  Mexico  of 
1910  prohibiting  introduction  of  intoxicating  liquor  into  Indian  coun- 
try, including  lands  of  Pueblo  Indians  in  New  Mexico;  Huff  v.  State, 
9  Okl.  Cr.  684,  133  Pac.  268,  and  United  States  v.  Wright,  229  U.  S. 
228,  237,  57  Lw  Ed.  1163,  1167,  33  Sup.  Ct.  630,  both  holding  provisions 
of  acts  of  1892  and  1897  relating  to  introduction  of  liquor  into  Indian 
Territory  from  points  outside  of  territory  but  within  what  is  now 
Oklahoma  have  not  been  repealed  by  Oklahoma  Enabling  Act  of  1906; 
Ex  parte  Webb,  225  U.  S.  690,  56  L.  Ed.  1259,  32  Sup.  Ct.  769,  Okla- 
homa Enabling  Act  of  1906  did  not  repeal  act  of  1895  making  it  offense 
to  introduce  liquor  from  other  States  or  territories  into  that  part  of 
State  which  was  Indian  Territory;  Hallowell  v.  United  States,  221 
U.  S.  323,  55  If.  Ed.  753,  31  Sup.  Ct.  587,  upholding  act  of  1897  pro- 
hibiting introduction  of  liquor  into  Indian  country  as  applied  to  res- 
ervation in  Nebraska;  Joplin  Mercantile  Co.  v.  United  States,  213  Fed. 
933,  Ann.  Oaa.  1916C,  470,  131  C.  C.  A.  160,  Enabling  Act  of  Okla- 
homa  did  not  repeal  act  of  1895  prohibiting  introduction  of  liquor  into 
Indian  Territory  as  to  importation  from  other  parts  of  State  into 
that  part  which  was  Indian  Territory  and  indictment  for  conspiracy  to 
introduce  liquor  into  such  territory  need  not  allege  importation  was 
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from  without  State;  United  States  v.  Twelve  Bottles  of  Whisky,  201 
Fed.  192,  Indian  title  to  land  having  been  extinguished,  introd action 
of  intoxicating  liquor  thereon  was  not  offense  under  treaties  with  Crow 
Indians  and  statutes  effectuating  them;  United  States  Express  Co.  v. 
Friedman,  191  Fed.  680,  112  C.  C.  A.  219,  Oklahoma  Enabling  Act  of 
1906  did  not  repeal  by  implication  act  of  1897  prohibiting  introduc- 
tion of  liquor  into  Indian  country,  as  applied  to  Indian  Territory. 

Distinguished  in  United  States  v.  Sandoval,  198  Fed.  556,  provisions 
of  New  Mexico  Enabling.  Act  declaring  Pueblo  Indian  lands  Indian 
country  and  prohibiting  introduction  of  intoxicating  liquor  therein  are 
void ;  Gearlds  v.  Johnson,  183  Fed.  614,  Minnesota  Enabling*  Act  'of 
1857  repealed  that  part  of  Chippewa  Indian  treaty  of  1855  prohibiting 
introduction  of  liquor  into  ceded  lands  within  State;  United  States  ex 
rel.  Friedman  v.  United  States  Express  Co.,  180  Fed.  1013,  1015,  1017, 
act  of  1897  prohibiting  introduction  of  liquor  into  Indian  country  was 
no  longer  in  force  after  admission  of  Oklahoma  as  State,  and  did  not 
prevent  introduction  of  liquor  from  Arkansas  into  that  part  of  Okla- 
homa known  as  Indian  Territory;  Coyle  v.  Smith,  28  Okl.  167,  113 
Pac.  963,  Oklahoma  Enabling  Act  of  1906  providing  that  capital  should 
be  at  Quthrie  temporarily  and  not  changed  therefrom  previous  to  1913 
is  regulation  of  internal  affairs  of  State  and  ceases  to  be  limitation 
after  admission  of  State. 

Validity  and  construction  of  statute  forbidding  sale  of  liquor  to 
Indians.    Note,  Ann.  Oas.  1912B,  1093. 

Limits  of  Indian  reservation  are  not  clianged  by  allotments  in  sev- 
eralty during  trust  period,  and  where  lands  allotted  are  subject  to  re- 
strictions upon  alienation  and  to  defeasance,  prohibition  against  liqnor 
remains  effective. 

Approved  in  Clairmont  v.  United  States,  225  U.  S.  558,  56  L.  Ed.  1204, 
32  Sup.  Ct.  787,  title  to  Indian  lands  in  Montana  within  railroad  right 
of  way  had  been  extinguished,  and  land  is  no  longer  Indian  country 
within  meaning  of  act  of  1897  prohibiting  introduction  of  liquor  into 
Indian  country;  La  Clair  v.  United  States,  184  Fed.  136,  137,  rule 
that  laches  or  limitations  cannot  be  invoked  against  government  does 
not  apply  in  suit  to  set  aside  patents  for  benefit  of  Takima  Indians. 

215  IT.  S.  296-307,  64  L.  Ed.  202,  30  Sup.  Ot.  Ill,    BOARD  OF  COUNTT 
COMMI88IONEBS  ▼.  NEW  MEXICO  EX  BEI..  COLEE. 

Federal  Supreme  Court  will  follow  the  constitution  placed  by  territorial 
Supreme  Court  upon  local  statute  unless  manifestly  erroneous. 

Approved  in  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S.  580,  58  L.  Ed.  380, 
34  Sup.  Ct.  179,  following  territorial  court's  construction  of  local  stat- 
utes and  holding  action  for  death  by  negligence  under  Revised  Statutes 
of  Arizona,  pars.  2764r-2766,  was  for  benefit  of  estate  and  it  was  not 
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necessary  to  prove  existence  of  beneRciaries  or  amount  of  damages 
sustained  by  them;  Southwestern  Brewery  etc.  Co.  v.  Schmidt,  226 
U.  S.  169,  67  L.  Ed.  173,  33  Sup.  Ct.  68,  refusing  to  reverse  decision  of 
territorial  court  on  technicality,  where  it  appears  from  record  that 
instruction  to  jury  was  given  to  efifeet  that  burden  was  on  plaintiff  to 
prove  his  incompetence  at  time  of  making  release,  but  was  omitted  from 
bill  of  exceptions ;  Clason  v.  Matko,  223  U.  S.  653,  66  L.  Ed.  593, 
.  32  Sup.  Ct.  392,  refusing  to  reverse  territorial  court  of  Arizona  on 
construction  of  section  3241,  Revised  Statutes  of  Arizona,  although 
statute  may  be  ambiguous;  In  re  Farrell,  211  Fed.  214,  6  N.  C.  C.  A. 
856,  assessment  upon  employer  under  Washington  Workmen's  Com- 
pensation Act  of  1911  is  not  tax  entitled  to  priority  of  payment  under 
Bankruptcy  Act,  §  64a. 

216  U.  8.  308-331,  54  I..  Ed.  208,  80  Sup.  Ot.  101,  ILIilKOIS  CENT.  B.  B. 
OO.    ▼.    SHEEOOG. 

Where  Joinder  of  resident  and  nonresident  defendants  prevents  re- 
moval, fact  that  Jnry  finds  against  nonresident  only  has  no  hearing  on 
removal  question  if  joinder  was  not  ftandnlent^ 

Approved  in  Deming  v.  Carlisle  Packing  Co.,  226  U.  S.  106,  57  L.  Ed. 
143,  33  Sup.  Ct.  80,  in  suit  by  citizens  of  State  against  two  foreign 
coi*porations  and  resident  agent,  denial  of  removal  petition  was  not 
error  where  nonsuit  in  favor  of  i*esident  defendant  was  denied  on 
ground  that  evidence  of  his  liability  was  sufficient  to  go  to  jury; 
Flygen  v.  Chicago  etc.  Ry.  Co.,  115  Minn.  199,  132  N.  W.  11,  dismissal 
of  personal  injury  action  as  to  resident  defendant  for  insufficiency  of 
evidence  against  him  does  not  authorize  removal  as  to  nonresident  in 
absence  of  proof  of  fraudulent  joinder. 

Allegations  of  fact  In  remoiral  petition  if  controverted,  must  he  tried 
in  Federal  courts  and  are  taken  to  he  tme  where  State  court  fails  to  con- 
sider them. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Cockrell,  232  U.  S.  154,  68 
L.  Ed.  648,  34  Sup.  Ct.  278,  issue  of  fact  as  ^to  fraudulent  joinder  of 
resident  defendant  in  action  against  foreign  railroad  is  for  determina- 
tion of  Federal  court;  Tyson's  Admx.  v.  Illinois  Cent.  R.  Co.,  151  Ky. 
187,  151  S.  W.  405,  judgment  of  Circuit  Court  sustaining  its  own 
jurisdiction  and  refusing  to  remand  case  canntvt  be  attacked  collat- 
erally in  State  court,  even  though  judgment  is  erroneous;  Sears  v. 
Atchison  etc.  Ry.  Co.,  163  Mo.  App.  717,  147  S.  W.  861,  in  action  by 
railroad  engineer  for  injuries  resulting  from  alleged  joint  negligence  of 
foreign  and  resident  railroad,  removal  petition,  alleging  fraudulent 
joinder  of  resident  raises  issue  of  fact  for  determination  of  Federal 
court. 
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Allegation  that  resident  and  nonrealdent  tort-feaioia  are  Joined  to 
prevent  removal  la  not  sufflcient  allegation  tliat  joinder  la  frandnlent. 

Approved  in  Chesapeake  etc.  Ry.  Co.  y.  Cockrell,  232  U.  S.  152,  68 
L.  Ed.  547,  34  Sup.  Ct.  278,  nonresident  defendant  seeking  removal  of 
cause  to  Federal  court  must  allege  facts  showing  fraudulent  joinder  of 
resident,  mere  allegation  of  fraudulent  joinder  is  insufficient;  Evans 
V.  Sioux  City  Service  Co.,  206  Fed.  844,  fact  that  person  injured  by 
street-car  dismisses  action  against  foreign  railroad  and  motorman  who 
was  not  served  when  removal  petition  was  filed,  does  not  establish 
fraudulent  conduct  upon  her  part  in  making  resident  conductor  joint 
party  defendant  in  this  suit;  Clark  v.  Chicago  etc.  Ry.  Co.,  194  Fed.  509, 
510,  512,  joinder  of  resident  foreman  in  action  against  foreign  railroad 
for  personal  injuries  is  not  fraudulent  where  facts  do  not  indicate  as 
matter  of  law  that  foreman's  negligence  was  mere  nonfeasance  for 
whioh  railroad  is  liable;  Armstrong  v.  Kansas  City  Southern  Ry.  Co., 
192  Fed.  613,  action  against  foreign  railroad  and  resident  engineer  is 
not  removable  on  ground  that  joinder  of  resident  was  to  prevent  re- 
moval; Regis  V.  United  Drug  Co.,  180  Fed.  207,  joinder  of  resident 
president  and  manager  in  suit  against  foreign  corporation  for  infringe^ 
ment  of  trademark  prevents  removal  in  absence  of  proof  that  joinder 
is  fraudulent;  Jacobson  v.  Chicago  etc.  Ry.  Co.,  176  Fed.  1005,  ques- 
tion whether  nonfeasance  of  station  agent  in  inspecting  platform  renders 
him  liable  in  action  for  personal  injuries  is  doubtful,  and  joining  him 
in  action  against  railroad  does  not  show  bad  faith  preventing  removal ; 
Dowell  V.  Chicago  etc.  Ry.  Co.,  83  Kan.  568,  112  Pac.  139,  in  action 
against  foreign  railroad  and  resident  engineer  as  joint  tort-feasors,  mere 
allegation  in  removal  petition  of  fraudulent  joinder  does  not  authorize 
removal;  Whiteaker  v.  Chicago  etc.  R.  Co.,  252  Mo.  451,  160  S.  W. 
1012,  complaint  in  personal  injury  action  alleging  joint  negligence  of 
foreign  railroad  and  conductor  is  not  removable;  Smith  v.  Harris 
Granite  Quarries  Co.,  164  N.  C.  352,  80  S.  E.  393,  denying  removal 
petition  in  action  for  wrongful  death  against  foreign  railroad  and  resi- 
dent employees,  alleging  fraudulent  joinder  but  not  stating  facts. 

Distinguished  in  Stratton's  Independence  v.  Sterrett,  51  Colo.  32, 
33,  117  Pac.  356,  where  complaint  fails  to  state  cause  of  action  against 
resident  defendants  in  action  for  injuries  against  foreign  mining  cor- 
poration and  resident  employees,  cause  is  removable  as  to  coi-pora- 
tion. 

WhotUer  defendants  can  Im  sued  Jointly  as  tort-feasors  Is  f«r  State 
court  to  decide,  and  where  State  court  decides  that  lesMr  railroad  Is  respon- 
sible for  condition  of  roadbed,  joinder  of  lessor  and  lessee  railroads  in 
action  for  damages  caused  by  Imperfect  roadbed  Is  not  ftandnlsnt. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Dowell,  229  U.  8.  113,  57  L.  Ed. 
1096,  33  Sup.  Ct.  684,  holding  that  whether  railroad  and  servant  are 
liable  as  joint  tort-feasors  in  action  for  personal  injuries  is  for  State 
court   to   decide,  and  denjnng  removal  petition  where  joinder  is  not 
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fraudulent;  Chicago  etc.  Ry.  Co.  v.  Schwyhart,  227  U.  S.  193,  57  L.  E<L 
478,  33  Sup.  Ct.  250^  holding  decision  of  State  court  that  railroad  and 
resident  agent  are  joint  tort-feasors  is  binding  and  affirming  denial  of 
removal  petition ;  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  427,  65 
L.  Ed.  527,  31  S^p.  Ct.  460,  holding  joinder  of  resident  lessor  and  non- 
resident lessee  railroad  in  action  for  personal  injuries  in  Illinois,  where 
lessor  remains  liable  for  torts  in  operation  of  road  by  lessee,  is  not 
fraudulent  and  affirming  denial  of  removal  petition;  Beckwith  v. 
Chicago  etc.  Ry.  Co.,  223  Fed.  860,  complaint  in  action  for  wrongful 
death  against  foreign  railroad  and  resident  engineer  sufficiently  charges 
joint  negligence  by  averment  that  death  was  result  of  ''all  of  said 
negligent  acts,"  and  cause  is  not  removable;  Stevenson  v.  Illinois 
Cent.  R.  Co.,  192  Fed.  963,  964,  965,  966,  denying  removal  petition  in 
action  against  foreign  railroad  and  resident  servants,  where  joint  negli- 
gence is  asserted  in  good  faith;  Enos  v.  Kentucky  Distilleries  etc. 
Co.,  189  Fed.  346,  347,  111  C.  C.  A.  74,  under  Kentucky  law  servant 
whose  negligent  acts  cause  liability  of  corporation  may  be  joined,  and 
complaint  alleging  such  facts  does  not  show  fraudulent  joinder  to  pre- 
vent removal;  Brown  v.  Louisiana  etc.  R.  Co.,  256  Mo.  535,  165  S.  W. 
1062,  in  action  for  personal  injuries  against  domestic  lessor  railroad 
and  foreign  lessee  railroad,  where  it  is  alleged  that  lessor  is  under 
statutory  liability  for  lessee's  torts,  joinder  is  not  fraudulent;  Pruitt 
V.  Charlotte  Power  Co.,  165  N.  C.  419,  81  S.  E.  625,  complaint  charging 
resident  and  nonresident  defendants  with  negligent  operation  of  lime 
of  wires ;  resulting  in  death  of  plaintiffs  intestate  charges  joint  cause 
of  action  and  is  not  removable;  Western  Coal  etc,  Co.  v.  Osborne,  30 
Okl.  236,  238,  239,  241,  119  Pac.  974,  975,  976,  complaint  in  action 
for  personal  injuries  against  foreign  corporation  and  resident  em- 
ployees alleging  joint  negligence  denied  by  removal  petition  raises  issue 
determinitble  by  Federal  court;  Jones  v.  Postal  Telegraph  Cable  Co., 
91  S.  C.  279,  74  S.  E.  494,  denying  removal  petition  in  action  for 
injuries  to  lineman  against  foreign  telegrapli  company  and  resident  pole 
inspector  jointly  liable. 

Distinguished  in  Trivette  v.  Chesapeake  etc.  R.  Co.,  212  Fed.  644,  129 
C.  C.  A.  177,  where  complaint  in  action  for  personal  injuries  against 
foreign  railroad  and  resident  engineer  does  not  charge  joint  or  .con- 
curring negligence,  cause  is  removable  by  railroad ;  McAllister  v.  Chesa- 
peake etc.  Ry.  Co.,  198  Fed.  661,  663,  664,  665,  666,  674,  675,  676,  under 
Kentucky  law  lessor  railroad  is  not  liable  for  injury  to  trespasser  on 
track  of  leasee  railroad  through  neigligence  of  latter 's  employees,  and 
action  against  resident  lessor  and  nonresident  lessee  for  wrongful  death 
is  removable  by  nonresident;  Hunter  v.  Illinois  Cent.  R.  Co.,  188  Fed. 
648,  110  C.  C.  A.  459,  denying  motion  to  remand  action  for  personal 
injuries  against  foreign  railroad  in  which  resident  conductor  and  coal 
company  were  joined,  where  facts  stated  in  removal  petition  showing 
State  court  has  no  jurisdiction  are  not  denied. 
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Liability  of  lessor  of  railroad  for  negligent  or  illegal  operation  by 
lessee.    Note,  Ann.  Gas.  1916D,  996. 

Miscellaneous.  Cited  in  Illinois  Cent.  R.  Co.  v.  Sheegog,  177  Fed. 
757,  reciting  history  of  litigation. 

215  U.  8.  S31-335,  54  L.  Ed.  217,  30  Sup.  Ot.  108,  GBAVES  y.  ASHBUBN. 

Where  remedj  at  law  U  of  doabtfnl  adequacy  and  policy  of  State  is 
to  protect  industry,  equity  may  enjoin  cutting  or  bosdng  timber  on  pine 
lands  of  Georgia. 

Approved  in  El  Dora  Oil  Co.  v.  United  States,  229  Fed.  949,  144 
C.  C.  A.  228,  and  United  States  v.  Midway  Northern  Oil  Co.,  232  Fed. 
629,  both  holding  United  States  may  maintain  suit  to  enjoin  defend- 
ants in  possession  of  oil  lands  in  violation  of  withdrawal  order  of 
1909  from  destroying  value  of  public  lands  by  extracting  and  removing 
oil  therefrom;  Nelson  v.  American  Mfg.  Co.,  186  Fed.  490,  108  C.  C.  A. 
467,  averments  that  defendant  under  lease  of  land  with  right  to  cut 
timber  suitable  for  sawmill  purposes  is  denuding  land  of  ail  timber 
and  that  defendant  is  insolvent  are  sufficient  to  sustain  equity  of  bill 
as  against  demurrers. 

Injunction  against  trespass  to  cut  timber.    Note,  43  L.  R.  A.  (N.  8.) 
264. 

Where  objection  to  multifariousness  was  not  sustained  by  lower  court 
and  defendant  did  not  stand  on  demurrer  setting  it  up,  it  will  not  prevail 
in  Supreme  Court. 

Approved  in  United  States  v.  Reading  Co.,  183  Fed.  476,  refusing  to 
dismiss  bill  as  multifarious,  where  objection  was  not  taken  by  de- 
murrer, plea,  or  special  answer,  in  suit  to  restrain  violation  of  Sher- 
man Anti-trust  Act  of  1890;  United  States  v.  Allen,  179  Fed.  22,  103 
C.  C.  A.  1,.  bill  by  United  States  to  cancel  large  number  of  convey- 
ances by  Indian  allottees  made  in  violation  of  statutory  restrictions 
upon  alienation  is  not  multifarious. 

Instrument    executed    by  stranger  to  title  as  constituting    cloud 
thereon.    Note,  Ann.  Gas.  1912G,  8S4. 

216  U.  a    33&-341,    54    Xi.    Ed.    221,  80    Sup.  Ot.  110,  800TT  OOUNTY 
MACADAMIZED  ROAD  GO.  ▼.  MI8S0UBI  EX  BSL,  HIKES. 

Following  State  court's  construction  of  charter  for  toll  road  and  bold- 
ing  owner  of  ftanchlse  was  not  deprived  of  property  without  due  process 
by  injunction  to  restrain  luaintAtnlTig  of  toll  road  after  expiration  of  time 
limited  by  charts. 

Approved  in  Detroit  United  Ry.  Co.  v.  Detroit,  229  U.  S.  45,  57  L.  Ed, 
1060,  33  Sup.  Ct.  697  (affirming  172  Mich.  150,  137  N.  W.  651),  affirm- 
ing judgment  of  State  court  holding  that  franchises  of  street  railway 
had  expired  and  municipality  might  require  removal  of  tracks  from 
streets;  City  Water  Co.  v.  Chillicothe,  207  Fed  506,  125  C.  C.  A.  ia5, 
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obligation  of  city  to  pay  rentals  for  hydrants  terminated  npon  expira- 
tion of  term  of  franchise,  and  was  not  extended  by  fact  that  city 
permitted  company  to  continue  use  of  streets  for  water-pipes;  Des 
Moines  Water  Co.  v.  Des  Moines,  206  Fed.  660,  124  C.  C.  A.  445,  fran- 
chise grant  to  water  company  for  definite  term  terminates  at  end  of 
term  and  cannot  be  enlarged  by  implication. 

215  V.  S.  341-348,  54  L.  Ed.  223»  30  Sop.  Ct.  152»  FIBST  NATIONAL  BANK 
▼.  ESTHEBVnJJS. 

Miscellaneous.  Cited  in  Mohawk  Overall  Co.  y.  Hooker,  Corser  & 
Mitchell  Co.,  235  U.  S.  685,  59  L.  Ed.  424,  35  Sup.  Ct.  202,  De  Galard 
V.  Winans,  232  IT.  S.  719,  58  I*.  Ed.  813,  34  Sup.  Ct.  601,  Hanson  v.  Qus- 
tafson,  226  U.  S.  600,  57  L,  Ed.  376,  33  Sup.  Ct.  113,  Burgoyne  v.  Mc- 
Killip,  220  U.  S.  605,  55  L.  Ed.  605,  31  Sup.  Ct.  718,  Devon  v.  Cincinnati 
etc.  Ry.  Co.,  220  U.  S.  605,  56  L.  Ed.  605,  31  Sup.  Ct.  718,  Hubbard  v. 
Worcester  Art  Museum,  220  U.  S.  605,  55  L.  Ed.  606,  31  Sup.  Ct.  718, 
Rat  Portaf?c  Lumber  Co  v.  Minnesota,  220  U.  S.  606,  55  L.  Ed.  606,  31 
Sup.  Ct.  718,  and  United  States  Fidelity  etc.  Co.  v.  Poetker,  235  U.  S. 
684,  59  L.  Ed.  423,  35  Sup.  Ct.  201,  all  dismissed  for  want  of  jurisdiction. 

216  U.  k  349-^2,  64   L.  Ed.  228,  30  Bap.  Ot.  140,  KUHN  ▼.  FAIBMONT 
COAL  CO. 

Wlien  administering  State  lawa  and  determining  righti  accruing  under 
those  laws.  Jurisdiction  of  Federal  conrt  is  independent,  not  snbordinate 
to,  bat  co-ordinate  and  concoxrent  with  tbat  of  State  court. 

Distinguished  in  United  States  Oil  &  Land  Co.  v.  Bell,  219  Fed.  790, 
135  C.  C.  A.  455,  judgment  of  State  court  that  premature  service  of 
notice  of  intention  to  move  for  new  trial  did  not  deprive  court  of  juris- 
diction to  hear  appeal  is  res  adjudicata  and  binding  on  subsequent  gran- 
tee of  land  sold  under  judgment  of  State  court  in  collateral  attack  on 
,  such  judgment  in  Federal  court. 

Where,  before  rights  of  parties  accrned,  roles  relating  to  real  estate 
have  been  so  established  by  State  court  as  to  become  roles  of  property, 
Federal  coort  accepts  such  roles  as  aothoritative  declarations  of  State  law. 

Approved  in  In  re  Richheimer,  221  Fed.  24,  136  C.  C.  A.  542,  holding 
validity  of  bankers  *  title  through  trust  receipts  for  coffee  placed  in  ware- 
house in  Chicago  by  importer  was  governed  by  Illinois  law,  and  title 
was  invalid  as  against  holders  of  negotiable  warehouse  receipts;  High- 
land Park  Mfg.  Co.  v.  Steele,  232  Fed.  14,  17,  28,  35,  146  C.  C.  A.  202 
(affirming  212  Fed.  976),  following  decision  of  State  court  in  suit  for 
partition  of  land  and  holding  grant  of  lands  to  son  in* trust  for  grand- 
son to  be  conveyed  as  will  of  latter  might  direct  or  to  heirs  at  law  in 
absence  of  will  created  executory  trust,  and  grant  of  land  by  grandson 
after  death  of  his  father  does  not  convey  fee  which  passes  to  heirs  at 
law  upon  death  of  grandson  intestate;  Rosenbush  v.  Bemheimer,  211 
Mass.  151,  Ann.  Gas.  1913A,  1317,  97  N.  E.  986,  statute  providing  for 
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attachment  by  trustee  process  does  not  impair  obligation  of  contract 
as  to  goods  shipped  under  contract  executed  after  enactment  of  stutute. 

Where  law  of  State  has  not  been    settled  by  State  decisions  before 
rights  of  parties  accrued,  Federal  court  will  follow  its  own  Judgment. 

Approved  in  Aetna  Life  Ins.  Co.  v.  Moore,  231  U.  S.  559,  58  L.  Ed. 
367,  34  Sup.  Ct.  186,  in  reviewing  judgment  of  State  court  in  action  on 
life  insurance  policy,  decisions  of  Slate  court  on  question  of  general 
jurisprudence  are  not  controlling;  Rentier  v.  Grand  Trunk  Junction  Ry. 
Co.,  224  U.  S.  88,  56  L.  Ed.  680,  32  Sup.  Ct.  402,  holding  employee  at 
work  in  repair-yard  and  head  of  switching  crew  of  engine  which  killed 
him  were  f ellow -servants ;  Penman  v.  St.  Paul  Fire  etc.  Ins.  Co.,  216 
U.  S.  322,  54  h.  Ed.  498,  30  Sup.  Ct.  312,  holding  in  action  on  fire  insur- 
ance policy  in  Pennsylvania  court  removed  to  Federal  court  that  con- 
tract expressly  provides  against  modification  of  its  term  by  customs  of 
trade  or  by  agents,  and  parol  evidence  is  inadmissible  to  vary  terms  of 
contract,  and  that  Pennsylvania  decisions  do  not  militate  against  this 
rule;  Clark-Montana  Realty  Co.  v.  Butte  etc.  Copper  Co.,  233  Fed.  555, 
holding  Montana  statute  requiring  discoverers  of  mining  lodes  to  record 
declaratory  statement  on  oatli,  but  prescribing  no  forfeiture  fpr  non- 
compliance, defective  verification  of  declaratory  statement  does  not  ren- 
der location  void,  as  discovery  is  principal  thing,  and  record  is  only 
notice;  Fowler  v.  Pennsylvania  R.  Co.,  229  Fed.  375,  143  C.  C.  A.  493, 
holding  in  action  in  Federal  court  for  wrongful  death  that  validity  of 
contract  of  conductor  releasing  sleeping-ear  company  from  liability  for 
personal  injuries  or  death  is  not  to  be  determined  by  law  of  State  where 
injuries  occurred,  but  by  decisions  of  Federal  courts  and  principles  of 
(l^neral  law;  Knox  v.  Alwood,  228  Fed.  756,  holding  Federal  court  is 
not  bound  to  follow  decision  of  State  court  in  construction  of  w^ill  and 
mder  will  devising  life  estate  to  son  in  timber  land  with  power  to  sell 
t'imber,  son  in  selling  timber  could  give  definite  time  to  remove  timber, 
provided  it  was  reasonable  and  did  not  impair  estate  of  remaindermen ; 
Helm  V.  Zarecor,  213  Fed.  655,  657,  refusing  to  follow  decision  of  Ten- 
nessee court  that  church  union  was  invalid;  Barkley  v.  Hayes,  208  Fed. 
333,  334,  decision  of  State  court  in  single  case  as  to  question  of  prop- 
erty rights  arising  out  of  church  union  is  not  conclusive  on  Federal 
court  as  to  property  in  that  State  in  suit  between  different  parties  and 
relating  to  different  property;  Travelers'  Ins.  Co.  v.  Thome,  180  Fed.  87, 
38  L.  B.  A.  (N.  S.)  626,  103  C.  C.  A.  436,  where  two  insurance  policies 
are  obtained  at  same  time  through  same  agent  through  latter's  misrep- 
resentations, decision  of  State  court  in  action  on  one  policy  that  in- 
surer is  precluded  from  relying  on  misrepresentations  of  its  agent  is  not 
binding  on  Federal  court  in  suit  on  other  policy. 

Where  there  has  been  no  decision  by  State  court  on  particular  question 
Involved,  Federal  court  will  give  effect  to  its  own  Judgment,  but  for  sake 
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of  comitgr  and  to  aroid  conf  ludon  Federal  conrt  will  lean  to  agreement  wltb 
State  court. 

Approved  in  Pineland  Club  v.  Robert,  213  Fed.  556, 130  C.  C.  A.  125, 
following  decision  of  South  Carolina  eourt  in  construction  of  will; 
Holden  v.  CireleviUe  Light  etc.  Co.,  216  Fed.  494,  Ann.  Oaa.  1916D,  443, 
132  C.  C.  A.  550,  following  decision  of  State  court  in  construction  of 
will  in  suit  between  other  parties  and  holding  daughter  of  testator  took 
life  estate  subject  to  trust  for  her  children  with  implied  jwwer  to  sell 
real  estate  when  necessary;  Fretts  y.  Shriver,  181  Fed.  281,  following 
decision  of  State  court  that  instrument  relating  to  sale  of  vein  of  coal 
in  State  is  option,  not  contract,  in  construing  another  writing  relating 
to  same  property  and  identical  in  terms;  Kuhn  v.  Fairmont  Coal  Co., 
66  W.  Va.  713,  179  Fed.  192,  102  C.  C.  A.  457,  following  State  court's 
construction  of  deed  by  owner  in  fee  of  land  conveying  subsurface  coal, 
and  holding  deed  does  not  by  implication  reserve  right  to  subjacent 
support  of  surface  in  its  original  condition. 

Federal  conrt  ia  not  bound  by  decision  of  State  conrt  rendered  after 
deed  involved  in  case  was  made,  and  after  injury  was  sustained,  holding 
there  was  no  implied  reservation  in  deed  conveying  snbsurface  coal  to 
leave  enough  coal  to  snpport  surface. 

Approved  in  dissenting  opinion  in  Lankford  v.  Platte  Iron  Wks.  Co., 
236  U.  8.  478,  59  L.  Ed.  322,  35  Sup.  Ct.  173,  majority  holding  State 
courts  of  Oklahoma  having  decided  that  statute  creating  State  banking; 
board  intended  to  give  State  title  to  depositors'  guaranty  fund,  fact  that 
fund  is  to  be  used  to  satisfy  claims  of  beneficiaries  does  not  take  its 
administration  from  State  officers. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  387,  890,  391,  893,  416,  418. 

Duty  of  owner  of  mineral  to  leave  subjacent  support.  Note,  41 
L.  B.  A.  (N.  S.)  240. 

215  XT.  S.  373-385,  54  L.  Ed.  240,  SO  Sap.  Ct.  148,  HENLEY  T.  HTEBS. 

OorporailMi  law  of  Kansas  of  1899  is  not  void  as  to  stockboldeis  pur- 
chasing stock  prior  thereto  and  selling  it  thereafter,  because  it  required 
statement  of  transfer  of  stock  in  office  of  Secretary  of  State. 

Approved  in  National  Surety  Co.  v.  Architectural  Decorating  Co.,  226 
a  S.  284,  57  L.  Ed.  225,  33  Sup.  Ct.  17,  laws  of  Minnesota  of  1909 
extending  time  within  which  third  parties  may  file  notice  of  intention 
to  avail  themselves  of  benefit  of  bond  given  for  completion  of  public 
buildings  is  not  impairment  of  contract ;  Pittsburg  Steel  Co  v.  Baltimore 
Equitable  Society,  226  U.  S.  459,  67  L.  Ed.  300,  33  Sup.  Ct.  167,  up- 
holding laws  of  Maryland  of  1908  changing  remedy  for  enforcing  con- 
tract rights. 
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Person  becomiiiff  stockholder  in  corporation  does  not  acquire  vested 
right  in  particular  mode  of  procednre  for  enforcement  of  liability,  hat 
contract  is  made  sabject  to  State  power  to  control  snch  procedure. 

Approved  in  Republic  Iron  etc.  Co.  v.  Carlton,  189  Fed.  136,  laws  of 
1908  of  Maryland  declaring  exclusive  remedy  for  enforcement  of  stock- 
holder's liability  for  unpaid  subscriptions  is  by  creditor's  bill  in  equity, 
and  abating  actions  at  law  brought  after  July  1,  1907,  did  not  impair 
obligation  of  contract  existing  creditor. 

Alteration  of  stockholders'  liability  as  impairment  of  contract  obli- 
gation.   Note,  L.  B.  A.  1915B,  799,  804,  805. 

215  U.  8.  386-391,  54  L.  Ed.  246,  SO  Sup.  Ot.  138,  UNION  PAC.  BY.  CO.  v. 
HABBI8. 

Words  "public  lands"  in  legislation  refer  to  lands  subject  to  sale  or 
disposal  under  general  land  laws,  and  will  not  be  given  different  meaning 
unless  it  la  apparent  from  context  or  from  circumstances  attending  legisla- 
tion. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  United  States,  235  U.  8.  40,  59 
L.  Ed.  120,  35  Sup.  Ct.  6,  grant  of  public  lands  or  Indian  lands  that 
may  become  public  lands  to  railroad  for  right  of  way  by  act  of  July 
25,  1866,  does  not  convey  lands  allotted  in  severalty  to  Indians  after 
passage  of  act  under  treaty  of  July  19,  1866. 

Grant  of  rig^t  of  way  may  take  effect  as  of  date  of  grant,  but  that 
date  must  be  found  in  act  prescribing  finally  adopted  route. 

Approved  in  Stuart  v.  Union  Pacific  R.  R.  Co.,  227  U.  S.  349,  57  L.  Ed. 
542,  33  Sup.  Ct.  338  (affirming  178  Fed.  763,  103  C.  C.  A.  89),  under 
acts  of  1862  and  1864  railroad  was  entitled  to  right  of  way  two  hun- 
dred feet  from  center  of  track,  and  that  right  was  superior  to  claims 
initiated  after  1864,  even  if  prior  to  construction  of  road;  dissenting 
opinion  in  Union  Pac.  R.  Co.  v.  Greeley,  189  Fed.  21,  110  C.  C.  A.  671, 
majority  holding  grant  of  right  of  way  four  hundred  feet  wide  over 
public  lands  by  act  of  1864  was  absolute  grant  in  praesenti  remainintr 
as  float  until  definite  location  of  road. 

Distinguished  in  Union  Pac.  R.  Co.  v.  Greeley,  189  Fed.  5, 110  C.  C.  A. 
571,  grant  of  right  of  way  four  hundred  feet  wide  over  public  lands  by 
act  of  1864  was  absolute  grant  in  praesenti  remaining  as  float  until 
definite  location  of  road. 

215   U.  &  392-398,  54   L.    Ed.    249,  80    Sup.    Ot.  136,  KOBCADA  ft  CO.  v. 
UNITED  STATES. 

Be-enactment  by  Oongress,  without  change,  of  statute  which  had  pre- 
yiouBly  received  long-continued  executive  construction,  is  adoption  by  Con- 
gress of  such  construction. 
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Approved  in  Looney  v.  Saltonstall,  212  Mass.  73,  98  N.  E.  699^  statute 
of  1909  enlai^es  time  within  which  interrogatories  may  be  propounded 
by  defendant  in  civil  action. 

Meaning  of  word  "similar."    Note,  18  Ann.  Gas.  792. 

216  U.  S.  396-409,  54  L.  Ed.  263,  30  Sup.  Ot.  131,  ELIAS  Y.  EAMIREZ. 

Evidence  held  to  show  not  only  that  crime  was  committed,  bat  its  char- 
acter and  by  whom  committed,  with  snfflcieiit  certainty  to  satisfy  extradi- 
tion procedure  statute,  and  to  Justify  order  of  commissioner  committing 
accused  to  await  action  of  executive  department  on  requisition  for  forgery 
under  extradition  treaty  with  Mexico. 

Approved  in  MoNamara  v.  Henkel,  226  U.  S.  524,  67  L.  Ed.  332,  33 
Sup.  Ct.  146,  holding  evidence  of  burglary,  as  defined  by  State  law 
where  accused  was  arrested  and  committed,  was  sufficient  to  justify 
extradition  under  treaties  with  Great  Britain  of  1842  and  1889 ;  Ex  parte 
La  Mantia,  206  Fed.  332,  under  act  of  1882  making  documents  authenti- 
cated as  required  by  law  evidence  in  extradition  proceedings,  deposi- 
tions need  not  be  sworn  to;  Ex  parte  Schorer,  197  Fed.  72,  holding 
depositions  were  properly  authenticated  under  act  of  Congress  of  1882 
and  evidence  was  sufficient  to  justify  extradition  to  Bavaria  of  person 
charged  with  forgery  and  utterance  of  forged  bills  of  exchange ;  Ex  parte 
Glaser,  176  Fed.  705,  100  C.  C.  A.  254,  holding  evidence  was  sufficient 
to  justify  extradition  of  accused  for  forgery,  under  treaty  of  1862  with 
Prussia,  although  deposition  by  minor  was  not  sworn  to  because  German 
law  did  not  permit  it. 

Miscellaneous.  Cited  in  Lincoln  v.  Power,  241  U.  S.  652,  60  L.  Ed. 
1222,  36  Sup.  Ct.  721,  affirming  judgment  on  authority  of  principal  case. 

216  0.  S.  410-417,  54  L.  Ed.  267,  30  Sup.  Ot.  129,  TIGLAO  ▼.  INSULAB 
GOVEBKMENT. 

Writ  of  error  and  not  appeal  is  proper  method  to  review  Judgmemt  of 
Supreme  Oourt  of  Philippine  Islands  in  case  relating  to  registration  of  land 
titles. 

Approved  in  Jover  y  Costas  v.  Insular  Government  of  the  Philippine 
Islands,  221  U.  S.  635,  65  L.  Ed.  890,  31  Sup.  Ct.  664,  holding  writ  of 
error,  not  appeal,  is  proper  method  to  review  judgment  of  Supreme  Court 
of  Philippine  Islands  in  cases  from  court  of  land  r^stration. 

215    XT.  a  417-4^7,  64    I».  Ed.  269,    SO    Sup.  Ot.  118,  BONNEAPOLIS  Y. 
MIKNEAPOIJ8  8TBEET  BT.  OO. 

Franchises  to  public  service  corporations  are  not  to  be  SEXtended  by  im- 
plication, but  whatever  is  granted  in  plain  terms  is  protected  by  Federal 
Constitution  from  impairment  by  State  statutes. 

Approved  in  Russell  v.  Sebastian,  233  U.  S.  205,  Ann.  Cas.  19140, 
1282,  68  L.  Ed.  922,  34  Sup.  Ct.  517,  amendment  of  1911  to  section  19 
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of  article  XI  of  California  Constitution  and  ordinances  of  Los  Angeles 
of  1911  and  1912  were  ineffectual  to  impair  right  of  gas  company  to 
extend  gas  mains,  where  company  had  accepted  direct  grant  made  by 
Constitution;  Portland  Ry.  Light  etc.  Co.  v.  Portland,  201  Fed.  125, 
provision  of  city  charter  requiring  franchises  for  use  of  streets  that 
contain  regulations  of  rates  to  establish  maximum  rate  to  be  charged 
during  life  of  franchise  does  not  vest  city  with  power  to  surrender  by 
contract  its  right  to  r^ulat^  fares  of  street  railroad  and  ordinance  of 
1912  regulating  fares  is  not  void  as  impairing  obligation  of  contract; 
Oklahoma  Ry.  Co.  v.  St.  Joseph's  Parochial  School,  33  Okl.  759,  760, 
127  Pac.  1088,  1089,  order  of  commission  requiring  street  railway  to 
issue  tickets  at  specified  rate  to  pupils  attending  parochial  school  is 
valid  under  franchise  ordinance  requiring  tickets  at  such  rates  to  be 
furnished  to  pupils  under  fifteen  attending  public  schools. 

FranchlBa  may  eactend  beyond  term  of  life  of  eoxporatlon  to  which  it  Is 
granted. 

.  Approved  in  Calder  v.  Michigan,  218  XT.  S.  600,  54  L.  Ed.  1168,  31  Sup. 
Ct.  122,  existence  of  unexpired  franchise  to  water  company  included 
in  company's  bonded  debt,  does  not  prevent  exercise  by  statute  of  1905 
of  State's  reserved  right  to  repeal  charter;  State  ex  rel.  County  Atty. 
V.  Des  Moines  City  Ry.  Co.,  159  Iowa,  307, 140  N.  W.  467,  holding  fran- 
chise to  street  railway  was  not  in  perpetuity,  nor  was  it  for  life  of 
original  grantee,  but  was  either  for  period  of  thirty  years  and  exclusive, 
or  ambiguous  and  subject  to  explanation  by  parol. 

Ordinance  of  Minneapolis  of  1907  relating  to  sale  of  tickets  by  street 
railway  impairs  contract  of  franchise  ordinance  of  1875. 

Approved  in  Wilmington  City  Ry.  Co.  v.  Taylor,  198  Fed.  179,  194, 
enjoining  enforcement  of  order  of  public  utilities  board  made  without 
hearing  requiring  street  railways  to  resume  sale  of  six  fares  for  twenty- 
five  cents;  Minneapolis  St.  Ry.  Co.  v.  Minneapolis,  189  Fed.  451,  where 
original  franchise  ordinance  bound  railway  to  remove  tracks  for  making 
of  street  improvements,  including  laying  of  sewers,  and  subsequent  ordi- 
nance requires  sewers  to  be  built  before  track  extension  is  ordered,  but 
amendment  omits  reference  to  sewers,  railway  is  bound  by  amendment, 
and  ordinance  of  1911  directing  track  extension  is  valid;  Enid  City  Ry. 
Co.  V.  Enid,  43  Okl.  7i92,  144  Pac.  622,  city  ordinance  passed  in  pursu- 
ance of  statute  of  1910  requiring  street  railway  to  pave  twenty-six 
inches  in  addition  to  requirement  of  franchise  contract  is  void;  dissent- 
ing opinion  in  Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad  Commission, 
153  Wis.  633,  Ann.  Caa.  1915A,  911,  L.  R.  A.  1915F,  744,  142  N.  W.  504, 
majority  holding  section  1862,  Revised  Laws,  did  authorize  city  to  make 
rates  which  legislature  or  commission  could  not  change,  and  franchise 
ordinance  of  1900  is  not  impaired  by  order  of  commission  of  1912  regu- 
lating rates;  Duluth  Street  Ry.  Co.  v.  Railroad  Commission,  161  Wis. 
253,  152  N.  W.  890,  arguendo. 
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Distinguislied  in  Milwaukee  Electric  Ry.  &  Light  Co.  v.  Railroad  Com- 
mission, 238  U.  S.  181,  59  L.  Ed.  1260,  35  Sup.  Ct.  820  (affirming  153 
Wis.  610,  626,  Aim.  Gm.  1915A,  211,  L.  R.  A.  1915F,  744,  142  N.  W.  496, 
501),  holding  section  1862,  Revised  Laws  of  Wisconsin  of  1860,  as  con- 
strued by  State  court,  denies  authority  to  municipal  corporations  to 
make  contracts  precluding  State  from  future  exercise  of  its  power  to 
make  rates,  and  order  of  railroad  commission  of  1912  regulating  sale  of 
J  tickets,  was  not  impairment  of  franchise  ordinance  of  1900;  Tacoma  v. 
Boutelle,  61  Wash.  439,  112  Pae.  663,  where  franchise  reserves  right  of 
city. to  require  "sufficient"  round  trips,  ordinance  requiring  five-minute 
service  is  not  void  as  impairing  obligation  of  contract;  Peterson  v. 
Tacoma  Ry.  etc.  Co.,  60  Wash.  413,  140  Am.  St.  Bep.  936,  111  Pac.  341, 
contract  between  city  and  railway  establishing  maximum  fare  to  be 
charged  within  city  limits  extends  to  territory  subsequently  annexed  to 
city,  although  that  part  of  line  was  constructed  under  county  franchise. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Oaa.  1915A,  899,  900.  902,  904* 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  franehise 
or  charter.    Note,  L.  B.  A.  1915C,  276,  279,  281. 

Injunction  against  passage  of  municipal  ordinance  or  resolution. 
Note,  19  Ann.  Oas.  212. 

215  U.  S,  437-446,  54  L.  Ed.  272,  30  Sap.  Ot.   125,  MBOKANIOAL  AP- 
^         PIJAKCE  CO.  Y.  CASTLEMAN. 

Qaastibn  of  validity  of  service  of  process  on  corporation  involves  ju- 
risdiction of  Circuit  Court  as  Federal  court,  and  may  be  brougbt  directly 
to  Supreme  Court  by  writ  of  error  under  section  6  of  Court  of  Appeals 
Act  of  1891. 

Approved  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  26,  60  L.  Ed. 
871,  36  Sup.  Ct.  477,  whether  service  of  process  is  valid  giving  Federal 
court  jurisdiction  may  be  reviewed  by  direct  appeal  to  Supreme  Court 
under  Judicial  Code,  §  238 ;  Herndon-Carter  Co.  v.  James  N.  Norris, 
Son  &  Co.,  224  U.  S.  498,  56  L.  Ed.  868,  32  Sup.  Ct.  650,  questions 
whether  corporation  was  doing  business  within  State  and  whether  per- 
son served  was  its  agent  may  be  brought  by  direct  appeal  to  Supreme 
Court  under  section  5  of  Act  of  1891;  W.  S.  Tyler  Co.  v.  Ludlow-Saylor 
Wire  Co.,  212  Fed.  157,  129  C.  C.  A.  12,  in  suit  for  infringement  of 
trademark  and  for  unfair  competition,  where  District  Court  sustains 
pleas  to  jurisdiction  as  to  trademark  and  unfair  competition,  but  allows 
replication  to  plea  as  to  cause  of  action  for  infringement,  decree  dis- 
missing bill  is  appealable  to  Supreme  Court,  not  to  Circuit  Court  of 
Appeals. 

After  removal  from  SUte  to  Federal  couit,  moving  pivty  has  right  to 
opinion  of  Fedaral  court,  not  only  upon  merits  of  case,  but  as  to  validity 
of  service  of  process. 
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Approved  in  McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  292,  67  L.  Ed. 
841,  33  Sup.  Ct.  465,  dismissing  writ  of  error  to  review  denial  of  second 
removal  petition  by  State  court  where  it  does  not  present  different  qnes- 
tions  from  first  petition  and  case  was  remanded  by  Federal  court  upon 
ground  that  individual  members  of  firm  had  not  been  joined  and  under 
Iowa  practice  of  suing  partnership  as  separate  entity,  there  was  no 
diversity  of  citizenship;  Park  Square  Automobile  Station  v.  American 
Locomotive  Co.,  222  Fed.  985,  holding  plaintiff  cannot  deprive  defend- 
ant of  statutoiy  right  of  removal  by  bringing  suit  in  State  in  which 
neither  party  resides,  and  proper  district  for  removal  is  district  of  de- 
fendant's residence ;  Fountain  v.  Detroit  etc.  Ry.  Co.,  210  Fed.  983,  where 
suit  in  State  court  is  removed  to  Federal  court,  sufficiency  of  process 
may  be  raised  after  removal. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removBd  to.  Federal  courts. 
Note,  40  L.  Bw  A.  (N.  S.)  453. 

In  Federal  jurisdiction,  foreign  corporation  can  be  served  with  process 
witliin  State  only  wben  it  is  doing  business  tliereln,  and  service  must  be 
upon  agent  representing  corporation  in  its  business. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Alexander,  227  U.  S. 
226,  Ann.  Cas.  1915B,  77,  67  L.  Ed-  489,  33  Sup.  Ct.  245,  service  of 
process  on  resident  director  of  foreign  corporation  having  office  within 
State  and  agents  attending  to  settlement  of  claims  is  sufficient;  Kirby 
V.  Louismann-Capen  Co.,  221  Fed.  271,  where  corporation  selling  musi- 
cal instruments  in  State  has  no  known  place  of  business  therein,  person 
characterized  as  "western  representative"  and  who  solicits  orders  in 
State  is  agent  for  business  carried  on  in  State,  and  service  upon  such 
agent  is  sufficient. 

Notwithstanding  Conformity  Act,  Bevised  Statutes,  section  914,  neithor 
State  statutes  nor  decisions  of  State  courts  are  conclnsive  upon  Federal 
courts  in  determination  of  questions  of  Jurisdiction. 

Approved  in  Cain  v.  Commercial  Publishing  Co.,  232  XT.  S.  132,  134, 
68  L.  Ed.  637,  688,  34  Sup.  Ct.  284,  exercising  right  of  removal  does 
not  amount  to  general  appearance,  and  special  appearance  in  case  re- 
moved to  Federal  court  does  not  become  general  appearance  because 
of  provisions  to  that  effect  in  section  3696  of  Mississippi  Code  of  1906; 
Noel  Const.  Co.  v.  George  W.  Smith  &  Co.,  193  Fed.  498,  service  of 
process  upon  officer  of  foreign  corporation  not  having  place  of  business 
in  State  is  insufficient. 

Even  if  sheriff's  return  is  conclusive  under  State  law,  Federal  court, 
after  removal,  can  determine  whether  corporation  was  properly  served,  and 
where  it  appears^  corporation  was  not  doing  bosinees  within  State,  conrt 
should  dismiss  bill. 
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Approved  in  General  Inv.  Co.  v.  Lake  Shore  etc.  Ry.  Co.,  226  Fed. 
978;  service  of  process  upon  ticket  agent  of  connecting  road  is  not 
valid  service  apon  foreign  railroad  corporation;  Southern  Photo  Ma- 
terial Co.  V.  Eastern  Kodak  Co.,  224  Fed.  523,  524,  issue  of  sufficiency 
of  service  of  process  on  foreign  corporation  specially  appearing  to 
challenge  service  must  be  determined  by  court  without  jury;  L.  G. 
McKnight  &  Son  Co.  v.  Cramer  Furniture  Co.,  189  Fed.  49,  110  C.  C.  A. 
612,  where  foreign  corporation  has  no  place  of  business  in  State,  ser- 
vice of  process  upon  officer  not  in  State  on  business  of  corporation  is 
insufficient;  Peper  Automobile  Co.  v.  American  Motor  Car  Sales  Co., 
180  Fed.  247,  248,  questions  of  whether  foreign  corporation  is  doing 
business  and'  whether  pei*son  served  with  process  is  agent  are  to  be 
determined  by  court  without  jury. 

Distinguished  in  Fawkes  v.  American  Motor  Car  Sales  Co.,  176  Fed. 
1014,  holding  service  upon  representatives  of  foreign  corporation  hav- 
ing no  wareliouse  or  property  within  State  is  not  such  service  upon 
agents  transacting  business  within  State  as  to  give  court  jurisdiction. 

Federal  court  in  determining  validity  of  service  of  process  upon  cor- 
poration in  case  removed  ftom  State  court  may  consider  affidavits  exhibited 
in  bill  of  exceptions. 

Approved  in  Fountain  v.  Detroit  etc.  Ry.  Co.,  210  Fed.  984,  holding 
affidavit  shows  regular  freight  agent  of  railroad  was  properly  served 
with  process. 

Exemption  of  nonresident  party  from  civil  process  while  in  State. 
Note,  42  L.  B.  A.  (N.  S.)  1107. 

218  n.  8.  446-452,    64  Is.    Ed.  277,  30    Sup.    Ct.  172,  HAFFNEB  v.  DOB- 
BINBKI. 

Specific  perfomance  reete  in  judicial  discretion,  and  may  be  refused 
wliere  conditions  do  not  appeal  to  equitable  consideration,  even  in  case 
of  part  performance. 

Approved  in  T.  B.  Harms  &  Francis,  Day  &  Hunter,  v.  Stem,  231 
Fed.  648,  145  C.  C.  A.  531,  denying  injunction  to  restrain  infringement 
of  copyright  brought  by  assignees,  where  patentee  in  violation  of  his 
agreement  to  sell  and  assign  all  musical  compositions  to  defendant  as- 
signed one  composition  to  others;  Larscheid  v.  Hashek  Mfg.  Co.,  142 
Wis.  175,  20'  Ann.  Gas.  578,  125  N.  W.  443,  director  of  corporation  after 
foreclosing  mortgage  on  manufacturing  plant  made  to  secure  his  lien 
cannot  enforce  vendor's  lien  against  surplus,  where  creditors  were  in- 
duced to  extend  credit  on  faith  of  corporation's  ownership  of  plant. 

216  U.  8.    452-478,  54  L.    Ed.  280,  30    Sup.  Ct.  156,  INTEBBTATE  COM- 
MEBCE  COMMISSION  v.  lUJNOIS  CENT.  BT.  CO. 
In  determining  whetlier  order  of  Interstate  Commerce  Commission  shall 
be  set  aside,  power  to  make  such  order  and  not  mere  expediency  or  wis- 
dom of  having  made  it,  ia  question. 
XIX— 100 
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Approved  in  Procter  ft  Gamble  Co.  v.  United  States,  225  U.  S.  298, 
56  It.  Ed.  1097,  32  Sup.  Ct.  761,  commerce  court  has  no  authority  under 
section  207,  Judicial  Code,  to  redress  complaint  based  exclusively  on 
ground  that  commission  has  refused  relief  on  ground  that  it  could  not 
award  it;  United  States  v.  Atchison  etc.  Ry.  Co.,  2S4  U.  S.  490,  58 
L.  Ed.  1424,  34  Sup.  Ct.  986,  holding  commerce  court  has  jurisdiction 
of  suit  to  enjoin  enforcement  of  order  of  Interstate  Commerce  Com- 
mission pursuant  to  long  and  short  haul  clause  of  Constitution,  but  re- 
versing decree  gi*anting  injunction;  Kansas  City  Southern  Ry.  Co. 
v.  United  States,  231  U.  S.  440,  52  L.  R.  A.  (N.  S.)  1,  58  L.  Ed.  303, 
34  Sup.  Ct.  125,  provision  of  Hepburn  Act  of  1906  giving  Interstate 
Commerce  Commission  authority  to  establish  methods  of  accounts  is 
not  void  as  delegation  of  legislative  power;  Louisville  etc.  R.  Co. 
v.  Interstate  Commerce  Commission,  184  Fed,  124,  127,  and  Interstate 
Commerce  Commission  v.  Louisville  etc.  R.  R.  Co.,  227  U.  S.  92,  57 
L.  Ed.  483,  33  Sup.  Ct.  185,  both  upholding  order  of  commission  re- 
storing local  rates  in  force  for  many  years  between  New  Orleans  and 
neighboring  cities,  and  reducing  through  rates  to  sum  of  locals,  where 
order  is  sustained  by  substantial,  although  conflicting  evidence;  Inter- 
state Commerce  Commission  v.  Baltimore  etc.  R.  R.  Co.,  225  U.  S.  340, 
Ann.  Gas.  1914A,  504,  56  L.  Ed.  1111,  32  Sup.  Ct.  742,  holding  commerce 
court  liad  jurisdiction  of  petition  by  railroad  to  enjoin  enforcement  of 
order  of  commission  relating  to  rates  on  railroad  fuel  coal,  but  revers- 
ing decree  granting  injunction;  Interstate  Commerce  Commission  v. 
Union  Pacific  R.  R.  Co.,  222  U.  S.  547,  56  L.  Ed.  311,  32  Sup.  Ct.  108, 
holding  order  of  Interstate  Commerce  Commission  fixing  rate  on  lum- 
ber is  not  void  because  commission  examined  into  effect  of  rate  on 
lumber  business  and  industries  at  points  affected;  Interstate  Commerce 
Commission  v.  Chicago  Ry.  Co.,  218  U.  S.  103,  110,  54  K  Ed.  965,  957, 
30  Sup.  Ct.  660,  upholding  order  of  Interstate  Commerce  Commission 
reducing  rates  between  Mississippi  River  points  and  Missouri  River 
cities;  Interstate  Commerce  Commission  v.  Northern  Pacific  Ry.  Co,, 

216  U.  S.  544,  54  L.  Ed,  609,  30  Sup.  Ct.  415,  holding  Northern  Pacific 
route  from  points  named  to  points  between  Portland  and  Seattle  is 
reasonable  and  fact  that  Union  Pacific  or  Southern  route  has  ad- 
vantages does  not  authorize  commission  to  establish  latter  as  througli 
route;  Baltimore  etc.  R.  R.  Co.  v.  United  States,  215  U.  S.  494,  495,  496, 
54  L.  Ed.  297,  298,  30  Sup.  Ct.  164,  under  section  15  of  Act  to  Regulate 
Commeixse  as  amended  in  1906,  courts  in  reviewing  orders  of  commis- 
sion are  limited  to  question  of  power  of  commission  and  cannot  con- 
sider wisdom  or  expediency  of  order;  Pennsylvania  R.  Co.  v.  United 
States,  227  Fed^  915,  order  of  Interstate  Commerce  Commission  requir- 
ing railroad  to  furnish  tank-cars  for  use  by  oil  refinery,  where  company 
does  not  possess  cars  in  sufficient  number  to  meet  requirement,  is  void : 
Louisville  &  N.  R.  Co.  v.  United  States,  225  Fed.  579,  upholding  order 
of  Interstate  Commerce  Commission  and  denj^ng  application  of  car- 
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rier  to  charge  more  for  short  than  for  long  haul;  Baltimore  etc.  R.  Co. 
V.  Railroad  Commission  of  Indiana,  196  Fed.  698,  act  of  Indiana  of 
1909  authorizing  railroad  commission  to  investigate  conditions  and  if 
necessary  to  require  more  efficient  headlights  on  locomotives,  and  order 
of  commission  pursuant  thereto,  are  valid  execise  of  police  power; 
Pennsylvania  R.  Co.  v.  Interstate  Commerce  Commission,  193  Fed.  83, 
84,  Interstate  Commerce  Commission  has  power,  upon  finding  that  rule 
of  railroad  for  car  distribution  is  discriminatory,  to  make  order  re- 
quiring different  basis  of  distribution,  even  though  order  applies  to  cars 
used  in  intrastate  and  interstate  commerce;  Atchison  etc.  Ry.  Co.  v.  In- 
terstate C<mimerce  Commission,  190  Fed.  592,  order  of  Interstate  Com- 
merce Commission  reducing  blanket  rate  for  transporting  lemons  from 
Pacific  Coast  points  to  points  east  of  Rocky  Mountains,  is  void  as  be- 
yond powers  of  commission,  because  based  on  assumed  authority  to 
protect  lemon  industry  from  foreign  competition;  Southern  Pae.  Co. 
V.  Campbell,  189  Fed.  185,  complaint  in  suit  to  enjoin  enforcement  of 
rate  order  of  Oregon  Commission  is  insufiicient  as  stating  conclusions  of 
law,  not  supported  by  averments  of  fact ;- Atchison  etc.  Ry.  Co.  v.  In- 
terstate Commerce  Commission,  188  Fed.  238,  finding  by  Interstate  Com- 
merce Commission  that  carrier's  switching  chai^  for  carload  freiglit 
moving  in  interstate  commerce  to  industrial  spur-tracks  within  limits 
of  Los  Angeles  is  incident  of  system  line  haul  and  violation  of  act  of 
1910,  is  reviewable  by  commerce  court;  Louisville  etc.  R.  Co.  v.  Siler, 
186  Fed.  196,  wbero  order  of  railroad  commission,  created  by  act  of 
Kentucky  of  1900,  is  otherwise  legal,  court  cannot  pass  on  wisdom  o£ 
penalties  imposed  for  its  violation;  Powhatan  Coal  etc.  Co.  v.  Noi*folk 
etc.  Ry.  Co.,  178  Fed.  266,  101  C.  C.  A.  626;  Houston  Coal  etc.  Co. 
V.  Norfolk  etc.  Ry.  Co.,  178  Fed.  267,  101  C.  C.  A.  626,  and  Columbus 
Iron  etc.  Co.  v.  Kanawha  etc.  Ry.  Co.,  178  Fed.  264,  265,  101  C.  C.  A. 
621,  all  holding  Federal  court  is  without  jurisdiction  to  enjoin  enforce- 
ment of  interstate  rate  as  discriminatory  in  advance  of  action  thereon 
by  commission  as  provided  by  section  15  of  Act  of  1906;  F.  H.  Peavey 
&  Co.  V.  Union  Pac.  R.  Co.,  176  Fed.  418,  order  of  commission  forbid- 
ding carrier  to  pay  elevator  owner  compensation  for  elevation  in  transit 
of  grain  which  he  ships  because  of  danger  of  rebates  and  discrimina- 
tions, is  void;  United  States  v.  Pacific  etc.  Nav.  Co.,  4  Alaska,  537, 
action  will  not  lie  to  recover  excessive  freight  chaises,  where  such 
charges  are  in  conformity  with  schedule  filed  with  Interstate  Commerce 
Commission,  until  ruling  has  been  obtained  from  commission;  State 
V.  Florida  etc.  Ry.  Co.,  69  Fla,  182,  67  South.  911,  holding  order  of  com- 
mission directing  establishment  of  railroad  station  is  unreasonable  in 
view  of  facilities  furnished  and  traffic  received;  Railroad  Commission 
V.  Louisville  etc.  R.  Co.,  140  Ga.  833,  Ann.  Oas.  1915A.  1018,  L.  R.  A. 
1915E,  902,  80  S.  E.  334,  upholding  order  of  railroad  conmiission  regu- 
lating sale  and  use  of  mileage  books ;  Chicago  etc.  By.  Co.  v.  State  etc. 
Commission,  268  111.  57,  108  N.  E.  732,  upholding  order  of  State  Public 
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Utilities  Commission  fixing  rate  on  coal  between  points  in  State; 
Pennsylvania  R.  R.  Co.  v.  Public  Service  Commission,  126  Md.  78,  94 
Atl.  337,  denying  injunction  to  restrain  enforcement  of  order  of  Pub- 
lic Service  Commission  fixing  maximum  charge  for  commutation  tickets, 
where  evidence  is  insufficient  to  show  rates  are  unreasonable  and  con- 
fiscatory ;  State  v.  Great  Northern  Ry.  Co.,  130  Minn.  60, 153  N.  W.  248, 
order  of  commission  requiring  operation  of  Sunday  local  passenger 
train  is  void  as  against  legislative  policy  of  State;  St.  Louis  etc.  Ry. 
Co.  V.  State,  31  Okl.  518,  122  Pac.  221,  where  corporation  commission 
ordered  railroad  to  construct  new  depot  on  site  of  old  one  and  railroad 
petitioned  to  construct  it  on  adjoining  block,  denial  of  petition  by  com- 
mission, on  ground  that  residents  of  town  objected  to  change  of  site 
is  beyond  authority  of  commission ;  Atchison  etc.  Ry.  Co.  v.  Foster  Lum- 
ber Co.,  31  Okl.  668,  122  Pac.  142,  void  order  of  injunction  purporting 
to  annul  lower  tariff  of  interstate  road  will  not  authorize  consignee,  on 
refusal  of  road  to  accept  lower  rate,  to  recover  in  replevin  interstate 
shipment  in  possession  of  carrier;  Sabre  v.  Rutland  R.  Co.,  86  Vt.  365, 
Ann.  Caa.  1915G,  1269,  85  Atl.  701,  commission  has  authority  under  laws 
of  1906  to  investigate  conditions  and,  upon  due  notice  and  hearing,  to 
order  railroad  to  construct  and  operate  gates  at  dangerous  crossing; 
State  ex  rel.  Great  Northern  Ry.  Co.  v.  Railroad  Commission,  60  Wash. 
227,  110  Pac.  1078,  discussing  validity  of  rate  orders;  Thacker  Coal  etc. 
Co.  v.  Norfolk  etc.  Ry.  Co.,  67  W.  Va.  455,  28  L.  B.  A.  (N.  S.)  108,  68 
S.  E.  110,  refusing  to  enjoin  interstate  railroad  from  filing  schedule  of 
rates  for  interstate  transportation  of  coal  on  ground  that  rates  are  dis- 
criminatory. . 

Distinguished  in  dissenting  opinion  in  Mitchell  Coal  etc.  Co.  v.  Penn- 
sylvania R.  R.  Co.,  230  U.  S.  268,  270,  272,  282,  285,  299,  302,  57  L.  Ed. 
1481,  1482,  1486,  1487,  1492,  1494,  33  Sup.  Ct.  916,  majority  holding 
shipper  cannot  maintain  action  for  unfair  discrimination  in  car  distribu- 
tion without  previous  action  by  Interstate  Commerce  Commission  upon 
question  of  reasonableness. 

Supreme  Court  determines  whether  action  of  court  below  was  coRect» 
Irrespectiye  of  reasoning  by  wliich  such  action  was  induced. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Railroad  Commission,  175  Ind. 
638,  95  N.  E.  367,  statute  of  1908,  vests  power  in  commission  to  vacate 
or  modify  final  order  made  by  it,  and  court  will  not  grant  relief  in  first 
instance  where  relief  is  within  power  of  commission;  In  re  Peck's  Es- 
tate, 87  Va.  208,  88  Atl.  574,  on  appeal  from  decree  of  probate  court 
distributing  estate,  where  jury  was  called  to  try  issues,  ruling  of  court 
in  refusing  to  submit  to  jury  question  of  whether  husband  of  testatrix 
had  elected  to  take  under  will  prior  to  filing  written  election  to  take 
under  statute,  is  finding  of  fact  that  evidence  was  insufficient  to  es- 
tablish such  election. 
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Equipmeiit  of  interstate  railroad,  Including  cars  for  traasportation  of 
ite  ofwn  fa^  are  Instmmente  of  interstate  commerce. 

Approved  in  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  R.  Co.,  230 
U.  S.  313,  57  L.  Ed.  1498,  33  Sup.  Ct.  938  (affirming  183  Fed.  936,  106 
C.  C.  A.  269),  question  of  reasonableness  of  rule  of  car  distribution  is 
administrative  and  calls  for  exercise  of  powers  conferred  upon  com- 
merce commission,  and  action  by  shipper  for  damages  cannot  be  main- 
tained without  order  of  commission  stating  that  rule  of  carrier  is  un- 
reasonable; Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  Mills,  219  U.  S. 
202,  31  L.  R.  A.  (N.  S.)  7.  55  L.  Ed.  180,  31  Sup.  Ct.  164,  upholding 
Carmack  Amendment  of  1906  making  initial  carrier  liable  for  loss  or 
damage  to  interstate  shipment  occurring  on  its  lines  or  those  of  con- 
necting carrier,  notwithstanding  exemption  from  liability  in  bill  of 
lading;  Stafford  v.  Norfolk  etc.  Ry.  Co.,  202  Fed.  606,  holding  action 
for  death  of  track  repairer  on  railroad  engaged  in  interstate  and  intra- 
state commerce  based  on  Federal  Employers*  Liability  Act  of  1908,  is 
not  removable  under  amendment  of  1910;  Northern  Pac.  Ry.  Co. 
v.  Maerkl,  198  Fed.  4,  117  C.  C.  A.  237,  employee  of  interstate  railroad, 
injured  through  negligence  of  fellow-servant,  while  working  in  repair 
shops  connected  with  interstate  track  repairing  car  used  in  intrastate 
and  interstate  commerce,  is  engaged  in  interstate  commerce  within 
meaning  of  Federal  Employers'  Liability  Act  of  1908,  and  right  of 
action  survives  to  his  personal  representative;  Pedersen  v.  Delaware, 
L.  &  W.  R.  R.  Co.,  184  Fed.  741,  employee  engaged  in  bridge  construc- 
tion work,  injured  by  local  train,  cannot  recover  under  Federal  Em- 
ployers' Liability  Act  of  1908;  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed. 
898,  section-hand  working  on  track  of  railroad  used  for  interstate  and 
intrastate  traffic  is  employed  in  interstate  commerce  within  meaning 
of  Federal  Employers*  Liability  Act  of  1908;  Southern  Ry.  Co.  v.  Rail- 
road Commission,  179  Ind.  31,  100  N.  E.  340,  in  action  against  railroad 
for  using  cars  not  equipped  with  grab-irons  or  handholds  as  required 
by  statute,  where  complaint  alleges  carrier  is  engaged  in  moving  traffic 
between  points  in  State,  court  will  not  take  judicial  notice  that  carrier 
is  engaged  in  interstate  commerce;  Barker  v.  Kansas  City  etc.  Ry.  Co., 
88  Kan.  774,  777,  43  L.  R.  A.  (N.  S.)  1121.  129  Pac.  1153,  1155,  fireman 
injured  by  turning  over  of  switch-engine  engaged  in  moving  oars  of 
water  over  interstate  road  intended  for  use  of  railroad's  engines  in  an- 
other State  is  engaged  in  interstate  commerce  within  meaning  of  Fed- 
eral En:ployers'  Liability  Act  of  1908;  Lloyd  v.  North  Carolina  R.  Co., 
162  N.  C.  495,  78  S.  E.  493,  action  by  railroad  engineer  for  injuries,  is 
within  Federal  Employers'  Liability  Act  of  1908,  where  injuries  were 
received  while  engineer  was  inspecting  and  oiling  engine  for  purpose 
of  making  interstate  trip;  Sargent  v.  Rutland  R.  Co.,  86  Vt.  341,  85 
Atl.  659,  laws  of  1906  and  1910  relating  to  demurrage  charges^  not 
limited  to  intrastate  commerce,  are  void. 
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Distinguished  in  Boyle  v.  Pennsylvania  R.  Co.,  228  Fed.  268,  142 

C.  C.  A.  558,  passenger  train  moving  between  pointsi-iii  State,  not 
carrying  persons  or  baggage  in  interstate  commerce, 'is  not  engaged 
in  interstate  commerce,  and  employee  injured  while  inspecting  cars  in 
such  train  is  not  employed  in  interstate  commerce,  within  meaning 
of  Federal  Employers'  Liability  Act  of  1908. 

Act  to  regulate  commerce  has  delegated  to  commission  authority  to 
regulate  distribution  of  company  fuel  cars  In  times  of  shortage  as  means 
of  prohibiting  unjust  preferences  or  undue  discrimination. 

Approved  in  Interstate  Commerce  Commission  v.  Chicago  etc.  R.  R. 
Co.,  215  U.  S.  480,  481,  54  L.  Ed.  291,  292,  30  Sup.  Ct.  155,  following 
rule;  Baltimore  etc.  R.  R.  Co.  v.  United  States,  215  U.  S.  483,  54  L.  Ed. 
293,  30  Sup.  Ct.  164,  distribution  of  coal-cars  to  shippers,  includinir 
those  owned  by  carrier  for  its  own  fuel,  is  matter  involving  questions 
of  preference  and  discrimination  and  courts  cannot  interfere  with  rciru- 
lation  of  carrier  in  regard  to  such  distribution  prior  to  action  thereon 
by  commission;  Texas  etc.  Ry.  Co.  v.  United  States,  205  Fed.  387,  order 
of  Texas  railroad  commission  reducing  intrastate  rates  below  what  is 
compensatory  with  purpose  of  securing  advantage  to  dealers  in  State 
over  competitors  in  other  States,  interferes  with  interstate  commerce, 
and  is  void. 

Distinguished  in  Puritan  Coal  Min.  Co.  v.  Pennsylvania  R.  Co.,  237 
Pa.  450,  458,  Ann.  Gaa.  1914B,  37,  85  Atl.  436,  438,  in  absence  of  order 
of  Interstate  Commerce  Commission  affecting  railroad's  system  of  dis- 
tribution of  coal-cars  engaged  in  interstate  commerce,  State  court  has 
jurisdiction  of  action  by  shipper  against  railroad  for  departure  from 
system  resulting  in  discrimination,  whetlier  cars  intended  for  intra- 
state or  interstate  commerce. 

Duty  of  carrier  to  furnish  cars.    Note,  44  L.  R.  A.  (N.  S.)  653. 

Under  section  16  of  Act  to  Begulate  Ooimiierco  of  1906^  Interstate 
Commerce  Oommissioii  has  power  to  oorreet  abuses  as  to  pref apeocea  and 
discriminations  by  interstate  carriers. 

Approved  in  Pennsylvania  R.  R.  Co.  v.  Clark  Bros.  Coal  Min.  Co.,  238 

D.  S.  469,  59  L.  Ed.  1412,  35  Sup.  Ct.  896,  whether  rule  or  method  of 
car  distribution  for  mines  furnishing  coal  f.  o.  b.  at  mines  for  interstate 
shipment  is  discriminatory,  is  question  for  Interstate  Commerce  Com- 
mission, and,  after  award  of  reparation  by  commission,  action  for  dam- 
ages cannot  be  maintained  in  State  court;  United  States  v.  Grimaud. 
220  U.  S.  517,  55  L.  Ed.  568,  31  Sup.  Ct.  480,  regulations  of  Secretary 
of  Agpriculture  as  to  grazing  sheep  on  forest  reserves  have  force  of  law 
and  violations  thereof  are  punishable  imder  act  of  1897  as  prescribed 
in  Rev.  Stats.,  §  5388 ;  Jacoby  v.  Pennsylvania  R.  Co.,  200  Fed.  991,  995, 
upholding  power  of  Interstate  Commerce  Commission  to  make  award 
of  reparation  for  discrimination  in  distribution  of  coal-cars,  and  over- 
ruling demurrer  to.  complaint  in  action  for  damages  based  upon  such 
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award ;  United  States  v.  11,150  Pounds  of  Butter,  188  Fed.  158,  Sec- 
rotary  of  Treasury  authorized  to  make  rules  and  regulations  to  carry 
act  of  1886  into  effect,  is  not  authorized  to  make  rule  construing  act 
of  1902  declaring  butter  containing  abnormal  amount  of  moisture  should 
be  confiscated;  Larabee  Flour  Mills  Co.  v.  Missouri  Pac.  Ry.  Co.,  94 
Kan.  692,  147  Pac.  496,  holding  judgment  for  damages  in  action  to 
compel  railroad  to  furnish  cars  and  for  damages  should  be  enforced 
as  modified  pursuant  to  mandate  of  Federal  Supreme  Court,  and  order 
allowing  plea  in  abatement  alleging  that  Interstate  Commerce  Act  de- 
prived State  court  of  jurisdiction  should  be  set  aside. 

Distinguished  in  Clark  Bros.  Coal  Min.  Co.  v.  Pennsylvania  R.  Co., 
241  Pa.  521,  88  Atl.  756,  fact  that  shipper  has  instituted  proceedings 
before  Interstate  Commerce  Commission  and  secured  award  of  reparation 
for  discnmination  in  distribution  of  coal-cars  does  not  bar  action  for 
damages  for  discrimination  relating  solely  to  intrastate  commerce. 

Where  Dnterstate  Oonuaerce  OommlBSion  alone  appeale,  tbat  part  of 
Its  order  sustained  by  court  below  is  not  open  to  inquiry. 

Approved  in  United  States  v.  Louisville  etc.  R.  R.  Co.,  235  U.  S.  320, 
59  L.  Ed.  251,  25  Sup.  Ct.  113,  finding  of  Interstate  Commerce  Commis- 
sion that  rcshipping  of  grain  privilege  allowed  at  Nashville  by  certain 
carriers  is  discrimination  is  not  subject  to  review  by  commerce  court; 
Southern  Pacific  Co.  v.  Interstate  Commerce  Commission,  219  U.  S.  442, 
55  L.  Ed.  286,  31  Sup.  Ct.  288,  holding  order  of  Intei*state  Commerce 
Commission  restoring  old  lumber  rates  in  Willamette  Valley  on  ground 
that  railroad,  having  maintained  such  rates  for  considerable  period, 
was  estopped  to  advance  them,  is  void. 

215  U.   a  479-481,  64  I^  Bd.  291,  30  8np.  Ct  168,  INTEBSTATE  COM- 
MEBOE  COMMISSION  ▼.  CEICAOO  ft  AL10JX  E.  &.  CO. 

Interstate  Commerce  Commiflslon  has  power,  under  act  to  regulate  com- 
merce, to  make  orders  regulating  dlstiibution  to  diippeni  of  coal-cars,  in- 
cluding cacs  for  transportation  of  fuel  puichaaed  for  railroad's  own  use. 

Approved  in  Pennsylvania  R.  B.  Co.  v.  Clark  Bros.  Coal  Min.  Co., 
238  U.  S.  46»;  59  L.  Ed.  1412,  35  Sup.  Ct.  896,  whether  rule  or  method 
of  car  dii»tnbution  for  mines  furnishing  coal  f.  o.  b.  at  mines  for  inter- 
state shipments  is  discriminatory,  is  question  for  Interstate  Commerce 
Commission ;  Atlantic  Coast  Line  R.  R.  Co.  v.  Riverside  M4lls,  219  U.  S. 
202,  31  L.  E.  A.  (N.  S.)  7,  55  L.  Ed.  180,  31  Sup.  Ct.  164,  upholding 
Carmack  Amendment  of  1906  making  initial  carrier  liable  for  loss  or 
damage  to  interstate  shipment,  whether  occurring  on  its  lines  or  those 
of  connecting  carrier,  notwithstanding  exemption  from  liability  in  bill 
of  lading. 

Duty  of  carrier  to  furnish  cars.    NotOj  44  L.  R.  A.  (N.  S.)  653. 
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215  U.  S.  481-^00,  54  L.  Bd.  292,  SO  Sup.  Ot.  164,  BALTIMOBE  &  OHIO 
S.  R.  GO.  y.  UNITED  STATES  EX  BEL.  PITOAIRN  COAL  CO. 

Begulation  of  diatrlbation  to  shippen  of  coal-cars,  Inclnding  tboae  used 
by  carrier  for  Its  own  fuel,  is  primarily  witbin  administratlYe  functions 
of  Interstate  Commerce  Commission,  and  courts  will  not  interfere  until 
after  commission  bas  bad  opportunity  to  take  action. 

Approved  in  Looinis  v.  Lehigh  Valley  Ry.  Co.,  240  U.  S.  48,  60  L.  Ed. 
519,  36  Sup.  Ct.  229,  character  of  equipment  carrier  must  provide  for 
cars,  such  as  grain  doors  and  bulkheads,  or  allowances  to  be  made  to 
shipper  furnishing  same,  are  administrative  problems  for  commission, 
and  ruling  of  commission  that  carrier  cannot  make  such  allowances  is 
affirmed ;  Pennsylvania  R.  R.  Co.  v.  Clark  Bros.  Coal  Min.  Co.,  238  U.  S. 
469,  59  L.  Ed.  1412,  35  Sup.  Ct.  896,  whether  rule  or  method  of  car  dis- 
tribution for  mines  furnishing  coal  f.  o.  b.  at  mines  for  interstate  ship- 
ment is  discriminatory,  is  question  for  Interstate  Commerce  Commis- 
sion; Texas  etc.  Ry.  Co.  v.  American  Tie  etc.  Co.,  234  U.  S.  146,  58 
L.  Ed.  1258,  34  Sup.  Ct.  885,  whether  cross-ties  are  lumber  within  tariffs 
filed  for  lumber  is  question  for  determination  in  first  instance  by  In- 
terstate Commerce  Commission;  Mitchell  Coal  etc.  Co.  v.  Pennsylvania 
R.  R.  Co,.  230  U.  S.  250,  265,  258,  57  L.  Ed.  1474,  1476,  33  Sup.  Ct.  916, 
shipper  cannot  maintain  action  for  unfair  discrimination  in  car  dis- 
tribution without  previous  action  by  Interstate  Commerce  Commission 
upon  question  of  reasonableness;  Morrisdale  Coal  Co.  v.  Pennsylvania 
,^R.  Co.,  183  Fed.  935,  106  C.  C.  A.  269,  Morrisdale  Coal  Co.  v.  Pennsyl- 
vania R.  Co.,  176  Fed.  755,  756,  758,  759,  and  Morrisdale  Coal  Co.  v. 
Pennsylvania  R.  R.  Co.,  230  U.  S.  313,  57  L.  Ed.  1498,  33  Sup.  Ct.  938, 
all  holding  shipper  cannot  maintain  action  for  damages  for  discrimina- 
tion in  car  distribution  by  carrier  withouj;  first  obtaining  order  from 
Interstate  Commerce  Commission  that  rule  of  carrier  is  unreasonable; 
United  States  v.  Pacific  etc.  Ry.  &  Nav.  Co.,  228  U.  S.  101, 107,  57  L.  Ed. 
746,  749,  33  Sup.  Ct.  443,  purpose  of  Interstate  Commerce  Act  is  to 
establish  tribunal  to  determine  relation  of  communities,  shippers  and 
carriers,  and  their  rights  and  obligations,  and  conduct  of  earner  is  nat 
subject  to  review  in  civil  or  criminal  proceedings  until  question  of  dis- 
crimination or  giving  or  refusing  joint  traffic  agreements  have  been  sub- 
mitted to  and  passed  upon  by  commission;  Southern  Ry.  Co.  v.  Reid, 
222  U.  S.  439,  56  L.  Ed.  261,  32  Sup.  Ct.  140,  statute  of  North  Carolina 
requiring  common  carriers  to  accept  freight  tendered,  including  inter- 
state shipments,  with  heavy  penalties  for  refusal  conflicts  with  Hepburn 
Act  of  1906,  and  is  void ;  Franklin  v.  Philadelphia  etc.  Ry.  Co.,  203  Fed. 
136,  dismissing  action  by  consignee  to  recover  excessive  freight  charges 
without  application  to  commission  for  relief,  although  commission  in 
action  has  made  finding  that  charges  are  excessive  and  made  award  of 
damages  on  complaint  of  consignor  to  which  proceeding  consignee  was 
not  party;  WilKaras  v.  Western^ Union  Tel.  Co.,  203  Fed.  145,  in  action 
against  telegraph  company  for  negligence  in  transmission  of  message, 
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unreasonableness  of  rule  requiring  repetition  of  messages  cannot  first 
be  considered  in  District  Court,  but  must  be  brought  before  commerce 
commission;  American  Sugar  Refining  Co.  v.  Delaware  etc.  Ry.  Co.,  200 
Fed.  654,  filed  rate  on  sugar  providing  for  allowances  for  cartage  from 
refinery  to  cars,  did  not  constitute  contract  between  carriers  and  shipper 
which  would  survive  determination  by  commission  that  it  constituted 
rebate;  Jacoby  v.  Pennsylvania  R.  Co.,  200  Fed.  991,  995,  upholding 
power  of  Interstate  Commerce  Commission  to  make  award  of  repara- 
tion for  discrimination  in  distribution  of  coal-cars  and  overruling  de- 
murrer to  complaint  in  action  to  recover  damages  based  upon  such 
award;  Lehigh  Valley  R.  Co.  v.  United  States,  188  Fed.  887, 110  C.  C.  A. 
513,  that  demurrage  charges  are  discriminatory  is  no  defense  in  prose- 
cution of  railroad  for  granting  concession,  where  legal  method  of  cor- 
recting discrimination  is  application  to  commission  to  change  schedules ; 
Meeker  v.  Lehigh  Valley  R.  Co.,  183  Fed.  551,  106  C.  C.  A.  94,  fact 
that  one  means  of  carrying  conspiracy  in  restraint  of  interstate  trade 
into  effect  was  increase  in  freight  rates,  reasonableness  of  which  must 
first  be  determined  by  Interstate  Commerce  Commission,  is  not  ground  for 
depriving  plaintiff  of  right  of  action  to  recover  treble  damages  under 
Sherman  Anti-trust  Act;  Wickwire  Steel  Co.  v.  New  York  Cent.  etc.  R. 
Co.,  181  Fed.  320,  321,  104  C.  C.  A.  504,  holding  Circuit  Court  has  no 
jurisdiction  to  enjoin  advance  in  freight  rate  on  commodity  pursuant 
to  conspiracy  to  discriminate  in  advance  of  action  by  Interstate  Com- 
merce Conmiission;  Powhatan  Coal  etc.  Co.  v.  Norfolk  etc.  Ry.  Co., 
178  Fed.  266,  101  C.  C.  A.  626,  Houston  Coal  etc.  Co.  v.  Norfolk  etc. 
Ry.  Co.,  178  Fed.  267,  101  C.  C.  A.  626,  and  Columbus  Iron  etc.  Co.  v. 
Kanawha  etc.  Ry.  Co.,  178  Fed.  263,  265,  101  C.  C.  A.  621,  all  holding 
Federal  court  cannot  enjoin  enforcement  of  interstate  rate  as  discrimi- 
natory in  advance  of  action  thereon  by  commission;  United  States  v. 
Pacific  etc.  Nav.  Co.,  4  Alaska,  536,  action  will  not  lie  to  recover  exces- 
sive freight  charges,  where  such  charges  are  in  conformity  with  sched- 
ule filed  with  Interstate  Commerce  Commission,  until  ruling  has  been 
obtained  from  commission;  Southern  Express  Co.  v.  Fant  Fish  Co.,  12 
Ga.  App.  451,  78  S.  E.  199,  denying  recovery  by  carrier  for  reicing 
charge  on  delayed  shipment  of  fish;  St.  Louis  etc.  Ry.  Co.  v.  J.  S.  Pat- 
terson Const.  Co.,  181  Ind.  313,  104  N.  E.  515,  516,  State  court  has  no 
jurisdiction  of  action  to  recover  overcharges  by  interstate  carrier  in- 
volving construction  of  Interstate  Commerce  Act;  Wabash  R.  Co.  v. 
Priddy,  179  Ind.  491,  101  N.  E.  727,  under  Interstate  Commerce  Act  of 
1906,  rates  filed  with  commission  and  approved  are  binding  on  both 
shipper  and  carrier;  Hooker  v.  Boston,  209  Mass.  603,  Ann.  Oas.  1912B, 
669,  95  N.  E.  947,  in  absence  of  provision  in  Interstate  Commerce  Act 
relating  to  passenger's  baggage,  limitation  of  liability  in  filed  schedule 
is  not  part  of  rate  of  transportation,  and  is  not  binding  on  passenger 
having  no  knowledge  thereof ;  Loomis  v.  Lehigh  Valley  R.  Co.,  208  N.  Y. 
331,  101  N.  E.  914,  under  Interstate  Commerce  Act  prohibiting  carrier 
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from  making  charges  different  from  those  in  filed  scheduieSi  and  pro- 
viding for  complaint  to  commission  or  suit  in  Federal  court,  State  court 
has  no  jurisdiction  of  action  to  recover  cost  of  lumber  used  to  make 
cars  suitable  for  shipment  of  grain;  Atchison  etc.  Ry.  Co.  y.  Foster 
Lumber  Co.,  31  Okl.  666,  122  Pac.  141,  Federal  Ciitsuit  Court  cannot 
enjoin  enforcement  by  railroad  of  interstate  rate  on  ground  that  it  is  dis- 
criminatory  in  advance  of  action  by  Interstate  Commerce  Commission; 
Southern  Pac.  Co.  v.  Frye  &  Bruhn,  82  Wash.  19, 143  Pac.  166,  in  action 
by  interstate  carrier  in  State  court  to  recover  additional  freight  on 
claim  that  insufficient  charge  has  been  made  under  schedule  filed  with 
Interstate  Commerce  Commission,  court  has  jui'isdiction  to  construe 
schedule  so  filed  and  determine  what  is  published  rate;  Thacker  Coal 
etc.  Co.  V.  Norfolk  etc.  Ry.  Co.,  67  W.  Va,  464,  456,  28  L.  B.  A.  (N.  S.) 
108,  68  S.  E.  110,  refusing  to  enjoin  interstate  railroad  from  filing  sched- 
ule of  rates  for  interstate  transportation  of  coal  on  ground  that  rates 
are  discriminatory;  Frank  A.  Graham  Ice  Co.  v.  Chicago  etc.  By.  Co., 
153  Wis.  155, 140  N.  W.  1101,  upholding  laws  of  1907  and  1909  making 
complaint  to  railroad  commission  condition  precedent  to  recovery  of 
excessive  freight  charges;  dissenting  opinion  in  Macon  Grocery  Co.  v. 
Atlantic  Coast  Line  R.  R.  Co.,  215  U.  S.  511,  54  L.  Ed.  806,  30  Sup.  Ct. 
184,  arguendo;  dissenting  opinion  in  J.  M.  Pace  Mule  Co.  v.  Seaboard 
Air  Line  Ry.  Co.,  160  N.  C.  244,  76  S.  E.  624,  majority  holding  right 
of  action  for  full  value  of  freight  injured  in  interstate  commerce,  not- 
witlistanding  valuation  in  bill  of  lading,  may  be  enforced  in  State  courts. 
Distinguished  in  Southern  Express  Co.  v.  Long,  202  Fed.  466,  120 
C.  C.  A.  668,  where  bill  to  restrain  express  company  from  making  in- 
trastate shipments  of  liquor  in  violation  of  prohibition  law  of  Georgia 
does  not  involve  question  of  rate  regulation,  fact  that  District  Court 
cannot  pass  on  question  of  difference  in  rates  on  such  shipment  and 
interstate  shipment  until  commerce  commission  has  acted,  is  immaterial ; 
Laugdon  v.  Pennsylvania  R.  Co.,  194  Fed.  492,  493,  provision  of  section 
15  of  Interstate  Commerce  Act  of  1887,  as  amended  in  1906,  giving  com* 
mission  power  to  determine  allowances  to  be  made  to  owner  of  prop- 
erty for  services  rendered  in  connection  with  its  transportation,  is  not 
available  as  defense  to  carrier  sued  for  discrimination  by  making  secret 
allowance  to  favored  shipper;  Procter  &  Gamble  Co.  v.  United  States, 
188  Fed.  226,  dismissal  of  petition  of  shipper  by  commission  without 
granting  affirmative  relief  did  not  deprive  shipper  of  right  to  have  ruling 
reviewed  by  commerce  court  on  ground  that  demurrage  rule  was  con- 
fiscatory ;  Langdon  v.  Pennsylvania  R.  Co.,  186  Fed.  239,  240,  241,  refus- 
ing to  dismiss  suit  to  recover  damages  for  disciimination  in  distribu- 
tion of  coal-cars  on  ground  that  court  was  without  jurisdiction  in 
absence  of  prior  action  by  Interstate  Commerce  Commission;  Western 
etc.  R.  Co.  V.  White  Provision  Co.,  142  Ga.  247,  82  S.  E.  644,  holding 
investipcation  by  Interstate  Commerce  Commission  is  not  condition  prece- 
dent to  action  in  State  court  to  recover  damages  for  refusal  of  last 


1595  RAILROAD  GO.  v.  UNITED  STATES.    215  U.  S.  481-500 

carrier  to  deliver  interstate  shipment  without  payment  of  additional 
charges;  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C. 
227,  76  S.  E.  617,  right  of  action  for  damages  for  full  value  of  freij^ht 
injured  in  interstate  commerce,  notwithstanding  valuation  in  bill  of 
lading^  may  be  enforced  in  State  courts;  N.  H.  Bliteh  Co.  v.  Atlantic 
Coast  line  R.  R.  Co.,  87  S.  C.  116,  69  S.  E.  17,  allowing  recovery  in 
State  court  for  overcharges  in  icing  cars  used  in  interstate  shipment; 
dissenting  opinion  in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co., 
230  U.  S.  268,  270,  271,  272,  285,  300,  302,  67  L.  Ed.  1481,  1482,  1487, 
1493,  1494,  33  Sup.  Ct.  916,  majority  holding  shipper  cannot  maintain 
action  for  unfair  discrimination  in  car  distribution  without  previous 
action  by  Interstate  Commerce  Commission  upon  question  of  reason- 
ableness; Simpson  v.  Shepard,  230  U.  S.  420,  Ann.  Oaa.  1916A,  18,  48 
L.  R.  A.  (N.  S.)  1151,  67  L.  Ed.  1660,  33  Sup.  Ct.  729,  arguendo. 

Duty  of  carrier  to  furnish  cars.    Note,  44  L.  R.  A.  (N.  8.)  661. 

Under  section  16  of  Act  to  Begnlate  Commerce  of  1906,  court  will  not 
enjoin  or  sogpend  order  of  commission  on  mere  exercise  of  its  Judgment 
as  to  wisdom  and  expediency,  bnt  is  limited  to  determination  of  Its  power 
to  make  order. 

Approved  in  Interstate  Commerce  Commission  v.  Atchison  etc.  Ry. 
Co.,  234  U.  S.  312,  68  L.  Ed.  1828,  34  Sup.  Ct.  814  (reversing  188  Fed. 
238),  holding  findings  of  Interstate  Commerce  Commission  as  to  charac- 
ter  and  use  of  industrial  spur-tracks  within  switching  limits  of  city  are 
not  reviewable,  and  sustaining  order  that  carriers  desist  from  making 
switching  charge  for  carload  freight  moving  in  interstate  commerce 
to  industrial  spur-tracks  within  limits  of  Los  Angeles ;  Interstate  Com- 
merce Commission  v.  Delaware  etc.  R.  R.  Co.,  220  U.  S.  251,  252,  66 
L.  Ed.  466,  31  Sup.  Ct.  392,  finding  of  Interstate  Commerce  Commission 
that  enforcement  of  rule  by  carrier  creates  discrimination  is  not  review- 
able by  court;  Pennsylvania  R.  Co.  v.  United  States,  227  Fed.  915,  916, 
order  of  Interstate  Commerce  Commission  requiring  railroad  to  furnish 
tank-cars  for  use  by  oil  refinery  is  void,  where  company  has  insufficient 
number  of  cars  to  meet  requirement;  Fidelity  Lumber  Co.  v.  Great 
Northern  Ry.  Co.,  193  Fed.  928,  113  C.  C.  A.  552,  order  of  Interstate 
Commerce  Commission  awarding  reparation  upon  carriage  of  lumber 
in  certain  cases  and  denying  additional  reparation  because  of  new  dif- 
ferentials in  another  case  was  not  discriminatory;  Southern  Pac.  Co. 
v.  Campbell,  189  Fed.  185,  complaint  in  suit  to  enjoin  enforcement  of 
rate  order  of  Oregon  commission  is  insufficient  as  stating  conclusion 
of  law  unsupported  by  averments  of  fact;  Atchison  etc.  Ry.  Co.  v.  In- 
terstate Conmierce  Commission,  188  Fed.  238,  finding  of  Interstate  Com- 
merce Commission  that  carrier's  switching  charge  for  carload  freight 
moving  in  interstate  commerce  to  industrial  spur-tracks  within  limits 
of  Los  Angeles  is  incident  to  system-line  haul  and  violation  of  act  of 
1910,  is  reviewable  by  commerce  court;  Atchison  etc.  Ry.  Co.  v.  Foster 
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Lumber  Co.,  31  Okl.  667,  122  Pac.  141,  void  order  of  injunction  purport- 
ing to  annul  lower  tariff  of  interstate  road  will  not  authorize  consignee, 
on  refusal  of  road  to  accept  lower  rate,  to  recover  in  replevin  interstate 
shipment  in  possession  of  carrier;  Sabre  v.  Rutland  R.  Co.,  86  Vt.  365, 
Ann.  Gas.  1915C,  1269,  85  Atl.  701,  commission  has  authority  under  laws 
of  1906  to  investigate  conditions  and,  upon  due  notice  and  hearing,  to 
order  tailroad  to  construct  and  operate  gates  at  dangerous  crossing. 

Section  23,  added  in  1889  to  Act  to  Begulate  Commerce  of  1887,  is  con- 
strued in  light  of  section  15  as  amended  in  1906,  and  remedy  of  mandamus 
is  limited  to  compelling  performance  of  duties  so  plain  and  independent 
of  previous  administrative  action  by  commission  as  not  to  make  action 
by  that  body  prerequisite. 

Approved  in  United  States  v.  Pacific  etc.  Navigation  Co.,  4  Alaska, 
537,  mandamus  proceeding  cannot  be  instituted,  on  account  of  discrim- 
inations, against  corporation  owning  and  operating  land  and  water 
transportation  from  Seattle  and  Vancouver  to  Alaska  in  absence  of  rul- 
ing by  Interstate  Commerce  Commission. 

Mandamus  to  compel  carrier  to  f  nmldi  cars  to  shipper  will  be  dismissed, 
where  no  application  for  relief  was  made  to  Interstate  Commerce  Commis- 
sion. 

Distinguished  in  United  States  v.  Louisville  etc.  R.  Co.,  195  Fed.  94, 
95,  granting  mandamus  to  comi)el  carrier  to  move  coal  in  interstate 
traffic  without  discrimination. 

215  U.  a  501^14,  54  I..  Ed.  300,  30  Sup.  Ct.  184,  MACOK'  OBOCEBT  CO. 
V.  ATI.AKTIC  COAST  LINE  S.  S.  CO. 

Suit  by  shipper  to  enjoin  railroad  from  enforcing  tariff  schedule  on 
ground  that  it  violates  Interstate  Commerce  Act  is  case  arising  under  Con- 
stitution and  laws  of  United  States. 

Approved  in  Harasimowicz  v.  Pennsylvania  R.  Co.,  232  Fed.  296, 
words  "found  in  the  district"  of  section  50,  Judicial  Code,  do  not  confer 
jurisdiction  upon  Federal  court  in  action  for  injuries,  where  service  is 
made  upon  sales  agent  of  foreign  corporation  having  no  place  of  busi- 
ness within  district;  Adams  v.  Chicago  Great  Western  R.  Co.,  210  Fed. 
365,  action  against  several  carriers  for  loss  of  interstate  shipment  is 
not  one  arising  under  Federal  law  because  Carmack  Amendment  of  190J 
authorizes  recovery  against  initial  carrier;  Thoma  v.  Perri,  205  Fed. 
635,  636,  suit  in  equity  to  obtain  patent  under  Rev.  Stats.,  §  4915,  may 
be  maintained  in  district,  where  valid  service  may  be  had  on  defendant ; 
Cleveland  etc.  Ry.  Co.  v.  Hirsch,  204  Fed.  851,  123  C.  C.  A.  145,  Federal 
court  has  jurisdiction  of  suit  to  cancel  contract  for  lease  of  land  by 
interstate  railroad,  where  validity  of  contract  depends  on  construction 
of  Elkins  Act  of  1903  relating  to  rebates;  McGoon  v.  Northern  Pac. 
Ry.  Co.,  204  Fed.  1003,  1005,  suit  by  shipper  against  railroad  to  recover 
for  damage  to  interstate  shipment  is  one  arising  under  Interstate  Com- 
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merce  Act  of  which  Federal  court  has  original  jurisdiction,  and  such 
suit  is  removable  under  section  28  of  Judicial  Code  of  1911,  without 
regard  to  amount  involved;  Gearlds  v.  Johnson,  183  Fed.  626,  in  suit 
to  restrain  enforcement  of  treaty  of  1856  with  Chippewa  Indians  pro- 
hibiting introduction  of  intoxicating  liquor  into  ceded  lands,  objection 
that  defendants  were  sued  in  wrong  district  was  waived  by  general 
appearance;  L^gett  v.  Great  Northern  Ry.  Co.,  180  Fed.  315,  action 
based  on  Federal  Employers'  Liability  Act  of  1906  and  Safety  Appliance 
Act  of  1893  is  not  case  arising  under  Federal  law  so  as  to  be  removable 
to  Federal  court,  where  complaint  does  not  allege  construction  of  such 
acts  is  involved;  Columbus  Iron  etc.  Co.  v.  Kanawha  etc.  Ry.  Co.,  178 
Fed.  266,  101  C.  C.  A.  621,  Federal  Circuit  Court  is  without  jurisdiction 
to  enjoin  enforcement  of  interstate  rate  on  ground  that  it  is  unreason- 
able  or  discriminatory  in  advance  of  action  thereon  by  Interstate 
Commerce  Commission;  Tennessee  Cent.  R.  Co.  v.  Southern  Ry.  Co., 
178  Fed.  267,  101  C,  C.  A.  627,  holding  Interstate  Commerce  Com- 
mission has  exclusive  jurisdiction  of  proceedings  connected  with  revo- 
cation of  through  route  and  joint  tariff  and  with  making  of  new  throup:h 
i-oute  and  joint  tariff;  Loomis  v.  Lehigh  Valley  R.  Co.,  208  N.  Y.  331, 101 
N.  £.  914,  action  cannot  be  brought  in  State  court  to  recover  cost  of 
lumber  furnished  to  make  cars  suitable  for  interstate  shipment  of  grain, 
as  Congress  has  assumed  control  of  subject  by  Interstate  Commerce 
Act. 

XTnder  acts  of  1875,  1887  and  1888»  Federal  Circuit  Oonrt  in  district 
of  which  defendant  is  not  inhabitant  has  no  Jurisdiction  of  case  arising 
under  Constitution  and  laws  of  United  States,  even  though  diversity  of 
citizenship  exists,  and  plaintiff  resides  in  district,  and  case  is  cognizable  only 
in  Federal  court. 

Approved  in  Male  v.  Atchison  etc.  Ry.  Co.,  240  U.  S.  102,  60  L.  Ed. 
646,  36  Sup.  Ct.  353,  since  right  to  judgment  on  bonds  of  railroad  corpo- 
ration created  by  act  of  Congress  involves  inherently  Federal  question, 
defendant  railroad  is  entitled  to  be  sued  in  district  of  its  residence; 
Ladew  v.  Tennessee  Copper  Co.,  218  U.  S.  365,  54  L.  Ed.  1071,  31  Sup.  Ct. 
81  (affirming  179  Fed.  253),  dismissing  action  to  abate  nuisance  brought- 
in  district  in  which  neither  party  resides ;  Arbetter  Felling  Mach.  Co.  v. 
Lewis  Blind  Stitch  Mach.  Co.,  230  Fed.  993,  Fedei'al  Circuit  Court  has 
no  jurisdiction  of  suit  under  Rev.  Stats.,  §  4915,  brought  in  district  other 
than  that  of  which  defendant  is  citizen,  although  suit  is  within  exclusive 
jurisdiction  of  Federal  court;  Long  v.  Southern  Express  Co.,  201  Fed. 
442,  bill  by  citizens  of  I^'lorida  legally  engaged  in  selling  liquor  in  that 
State  to  restrain  express  company,  organized  under  laws  of  Georgia, 
from  accepting  for  transportation  liquor  illegally  sold  to  purchasers  in 
that  State  in  competition  with  complainant  is  within  jurisdiction  of 
Federal  court  as  based  solely  on  diversity  of  citizenship;  Western  Union 
Tel.  Co.  V.  Louisville  etc.  R.  Co.,  201  Fed.  938,  120  C.  C.  A.  267,  proceed- 
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ing  under  eminent  domain  statutes  of  State  to  condemn  right  of  way 
for  telegraph  line  is  not  suit  to  enforce  legal  or  equitable  claim  to  prop- 
erty  within  meaning  of  section  57,  Judicial  Code,  and  is  not  removable 
as  arising  under  Federal  laws,  where  none  of  defendants  are  residents 
of  district,  unless  plaintiff  waives  objection  thereto ;  Woerheidc  v.  H.  W. 
Johns-Manville  Co.,  199  Fed.  536,  fact  that  Federal  court  under  Judi- 
ciary Act  of  1911  has  jurisdiction  of  suit  between  citizens  of  different 
States  for  infringement  of  patent,  because  charged  to  have  been  com- 
mitted within  district  where  defendant  has  place  of  business,  although 
neither  party  is  resident  of  district  does  not  give  it  ancillary'  jurisdiction 
of  action  for  unfair  competition ;  Southern  Pac.  Co.  v.  Arlington  Heights 
Fruit  Co.,  191  Fed.  Ill,  112,  111  C.  C.  A.  581,  suit  to  enjoin  enforcement 
of  interstate  rate  alleged  in  violation  of  Interstate  Commerce  Act  of 
1887  and  Sherman  Anti-trust  Act  of  1890,  in  which  jurisdiction  of  Fed- 
eral court  is  not  founded  on  diversity  of  citizenship  alone,  bat  involves 
questions  arising  under  Federal  laws,  can  be  maintained  only  in  district  of 
which  defendant  is  inhabitant ;  Kentucky  Coal  Liands  Co.  v.  Mineral  Dev. 
Co.,  191  Fed.  907,  action  of  trespass  to  recover  damages  for  injury  to 
land  by  cutting  timber  therefrom  is  local  and  can  only  be  maintained 
in  district  in  which  land  is  situated;  Nelson  v.  Husted,  182  Fed.  923, 
where  diversity  of  citizenship  exists,  and  amount  in  controversy  is  over 
two  thousand  dollars,  Federal  Circuit  Court  of  district  in  whifh  com- 
plainant resides,  has  jurisdiction  of  suit  to  compel  specific  performance 
of  contract  for  sale  of  land;  Newell  v.  Baltimore  etc.  R.  Co.,  181  Fed. 
700,  Federal  Circuit  Court  has  no  jurisdiction  of  action  for  personal  in- 
juries under  Federal  Employers'  Liability  Act  of  1908,  not  brought  in 
district  of  defendant's  residence;  Bottoms  v.  St.  I^uis  etc.  R.  Co.,  179 
Fed.  319,  where  neither  party  is  resident  of  district,  cause  is  not  re- 
movable over  plaintiff's  objection  whether  ground  of  removal  is  diversity 
of  citizenship,  or  because  suit  is  based  on  Federal  law;  Ware-EIramer 
Tobacco  Co.  v.  American  Tobacco  Co.,  178  Fed.  120,  action  against 
coi'poration  in  Federal  court  for  tort  can  be  maintained  only  in  district 
of  plaintiff's  residence  or  defendant's  incorporation,  and  such  require- 
ment cannot  be  avoided  by  joining  in  same  complaint  separate  cause  of 
action  of  which  court  has  jurisdiction,  nor  by  stating  joint  cause  of 
action  against  such  defendant  and  another  that  is  inhabitant  of  district : 
Hubbard  v.  Chicago  etc.  Ry.  Co.,  176  Fed.  996,  action  based  on  Federal 
Employers'  Liability  Act  of  1908  between  citizens  of  Wisconsin  brought 
in  State  court  of  Minnesota  is  not  removable  to  Federal  court  for  dis- 
trict of  Minnesota. 

Distinguished  in  Michigan  Aluminum  Foundry  Co.  v.  Aluminum  Cast- 
ings Co.,  190  Fed.  887,  888,  suit  for  damages  under  Sherman  Anti-trust 
Act  of  1890  authorizing  suit  in  district  in  which  defendant  resides  or 
is  found  may  be  maintained  in  district  of  plaintiff's  residesioe  against 
foreign  corporation  found  therein. 
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Sbippen  complaining  of  intenUte  rates  cannot  obtain  relief  by  oziginal 
suit  in  State  or  Federal  court,  but  must  first  make  application  to  Inter- 
state Commerce  Commission  for  relief. 

Approved  in  Wickwire  Steel  Co.  v.  New  York  Cent.  etc.  R.  Co.,  181 
Fed.  320,  104  C.  C.  A.  504,  under  Interstate  Commerce  Act  of  1887 
authorizing  complaints  to  Interstate  Commerce  Commission  i^ainst  un- 
just freight  rates,  Circuit  Court  has  no  jurisdiction  to  enjoin  advance 
in  freight  rates  on  commodity  pursuant  to  conspiracy  to  discriminate; 
Hubbard  v.  Chicago  etc.  Ry.  Co.,  176  Fed.  997,  action  based  on  Federal 
Employers*  Liability  Act  of  1908  could  only  be  brought  in  Circuit  Court 
of  Wisconsin  in  district  where  defendant  resides,  and  could  not  originally 
have  be«i  brought  in  Circuit  Court  for  district  of  Minnesota,  and  when 
brought  in  State  court  of  Minnesota  is  not  removable;  Atchison  etc. 
Ry.  Co.  V.  Foster  Lumber  Co.,  31  Okl.  667,  122  Pac.  141,  Federal  Circuit 
Court  has  no  jurisdiction  to  enjoin  enforcement  of  interstate  railroad 
rate  in  advance  of  action  by  Interstate  Commerce  Commission. 

215  U.  8.  515-527,  54  I*.  Bd.  307,  SO  Sap.  Ct.  179,  NOBTH  DAXOTA  BZ 

SEL.  FLAHEBTY  ▼.  HANSON. 

State  statute  req.nixlng  holder  of  Federal  liquor  license  to  perform 
duties  in  conflict  with  requirement  of  Federal  statute  cannot  be  enforced. 

Approved  in  State  v.  Winbaner,  21  N.  D.  71,  Ann.  Oas.  191SB,  564, 
128  N.  W.  680,  copy  of  special  stamp  tax  filed  with  auditor  under  void 
statute  is  incompetent  evidence  and  its  introduction  in  contempt  pro- 
ceedings for  violation  of  injunction  against  liquor  nuisance  was  error; 
State  V.  Qottlieb,  21  N.  D.  187,  129  N.  W.  463,  introduction  in  evidence 
of  certified  list  of  special  taxpayers  furnished  by  collector  of  internal 
revenue,  which  includes  defendant's  name,  was  prejudicial  error. 

215  U.  S.  687-583,  54  L.  Ed.  311,  30  Sup.  Ct.  177,  BBILL  ▼.  WASHINOTON 
BY.  h  ISXJRC,  CO. 

Devicea  used  in  connection  witb  steam  railway  can  aie  not  patentable 
as  neiw  indentions  wben  applied  to  street-cacs. 

Approved  in  Aeolian  Co.  v.  Wannamaker,  221  Fe3.  669,  Yotey  patent 
for  improvement  in  pianos  consisting  essentially  of  pneumatic  player 
attachment  for  grand  pianos  is  void  for  lack  of  invention. 

Wliere  words  of  claim  do  not  indicate  ball  and  socket  arrangement, 
but  it  is  described  in  specifications,  plaintiff  will  be  given  benefit  of  doubt 
Approved  in  Jones  v.  Evans,  215  Fed.  589, 131  C.  0.  A.  654,  construing 
Evans  patent  No.  815,914,  for  window-lifter. 

215  U.  8.  533-540,  54  L.  Ed.  815,  30  Sup.  Ct.  174,  MANKIN  T.  UNITBD 
STATES,  T7SE  OF  LUDOWICI  CELADON  CO. 

Under  act  of  1906,  amending  act  of  1894,  indemnity  provided  for 
persons  supplying  contractor  with  labor  and  materials  indudes  not  only 
subcontractor,  but  persons  furnishing  labor  and  materials  to  subcontractor. 
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Approved  in  Illinois  Sni«ty  Co.  v.  United  States,  240  U.  S.  218,  223, 
60  L.  Ed.  613,  615,  36  Sup.  Ct.  322,  suit  by  subcontractor  against  surety 
on  contractor's  bond  commenced  six  months  after  determination  of 
amount  due  on  contractor's  account,  but  within  six  months  of  payment, 
is  not  prematurely  brought;  United  States  v.  McCord,  233  U.  S.  160, 
68  L.  Ed.  896,  34  Sup.  Ct.  550,  under  act  of  1S94,  as  amended  by  act 
of  1905,  materialman  or  laborer  cannot  sue  on  bond  in  Federal  court 
in  name  of  United  States  for  his  use  and  benefit  within  six  months 
from  completion  and  settlement,  even  though  United  States  has 
asserted  no  claim  against  contractor  or  sureties;  United  States  Fi- 
delity etc.  Co.  V.  United  States,  231  U.  S.  243,  58  L.  Ed.  203,  34 
Sup.  Ct.  88,  bond  given  pursuant  to  act  of  1894,  for  contract  to 
build  stone  breakwater  covers  claims  for  labor  at  quarry  and  for 
hauling  and  delivery  of  stone;  United  States  v.  Illinois  Surety  Co.,  226 
Fed.  659,  where  contractor  for  government  work  assigned  his  contract 
to  company  without  government's  consent  or  surety's  knowledge,  claim- 
ants supplying  labor  or  materials  to  assignee  w^ere  protected  by  bond; 
Eberhart  v.  United  States,  204  Fed.  888, 123  C.  C.  A.  180,  surety  on  bond 
of  contractor  for  public  work  is  discharged  from  liability  to  creditors, 
where  no  action  is  brought  on  bond  given  under  act  of  1905  until  after 
expiration  of  year  from  time  of  final  settlement;  United  States  ex  rel. 
James  B.  Clow  &  Sons  v.  Illinois  Surety  Co.,  195  Fed.  309,  subcontractor 
may  sue  on  bond  of  contractor  for  public  work,  given  pursuant  to  act 
of  1905,  six  months  after  work  is  completed  and  settlement  made, 
without  regard  to  stipulations  of  contractor  for  repairs,  or  reservation 
by  government  of  specified  sum  after  completion  and  acceptance  of  work ; 
United  States  v.  Lynch,  192  Fed.  368,  370,  corporate  surety  on  contract- 
or's bond  given  under  act  of  1894,  as  amended  in  1905,  is  not  discharged 
from  liability  to  subcontractor  for  default  of  payment  by  contractor 
for  materials  furnished,  by  reason  of  binding  extension  by  subcontractor 
without  knowledge  of  surety,  where  extension  is  bona  fide  and  not  in 
excess  of  customary  credit;  Central  Trust  Co.  v.  Bodwell  Water  Power 
Co.,  181  Fed.  738,  under  Maine,  Rev.  Stats.,  e.  93,  §  29,  mechanic's  lien 
for  labor  or  materials  relates  back  and  becomes  effective  as  of  date  of 
contract  under  which  labor  or  materials  were  furnished. 

Distinguished  in  So.  Md.  Bank  v.'  National  Sur.  Co.,  126  Md.  293,  94 
Atl.  917,  bank  lending  money  to  contractor,  which  he  used  in  paying: 
for  labor  and  materials,  cannot  recover  on  bond  of  surety  executed 
pursuant  to  road  law  of  1910. 

Right  of  one  furnishing  labor  or  material  to  sue  on  bond  given  by 
contractor  to  property  owner.    Note,  Ann.  Oas.  1916A  761. 

Liability  on  contractor's  bond  for  labor  or  material  employed  in 
work,  but  not  by  order  of  principal.  Note,  43  L.  B.  A.  (K.  S.) 
70. 
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Right  of  citizen  to  enforce  public  contract.   Note,  49  L.  R.  A.  (N.  S.) 
1104,  1195,  1197. 

Miscellaneous.  Cited  in  Illinois  Surety  Co.  v.  United  States,  240  U.  S. 
223,  60  L.  Ed.  615,  36  Sup.  Ct  324,  action  on  contractor's  bond  under 
act  of  1894  as  amended  by  act  of  1905  is  one  at  law;  National  Surety 
Co.  V.  United  States,  228  Fed.  580,  holding  District  Court  has  jurisdic- 
tion of  action  by  creditor  on  contractor's  bond,  though  brought  on  law 
side  of  court,  especially  as  Judicial  Code,  §  274a,  added  by  act  of  1915, 
provides  for  amendment  of  pleadings  to  conform  them  to  proper  prac- 
tice; United  States  v.  Mitchell,  213  Fed.  1023,  as  illustration  of  cases 
at  law  maintained  under  act  of  1905,  relating  to  suits  by  United  States 
on  contractor's  bonds;  United  States  v.  Wells,  203  Fed.  148,  issues  in 
action  at  law  by  creditor  on  bond  of  contractor  for  government  work 
under  act  of  1905,  may  be  referred  by  consent  of  parties  to  referee  in 
character  of  arbitrator,  whose  report  may  be  made  basis  of  judgment. 

215  U.  8.  541-545,  54  Ii.  Ed.  318,  30  Sup.  Ot.  221,  OLD  NICK  WILLIAMS 
CO.  y.  UNITED  STATES. 

Neither  wilt  of  error  nor  appeal  is  brought  until  filed  in  court  render- 
ing Judgment. 

Approved  in  J.  D.  Randall  Co.  v.  Foglesong  Mach.  Co.,  200  Fed.  743, 
119  C.  C.  A.  185,  where  judge  gi-anting  preliminary  injunction  was  ab- 
sent from  district,  and  papers  for  appeal  were  presented  to  another 
judge  within  statutory  time,  but  such  judge  declined  to  act,  defendant 
is  not  deprived  of  right  of  appeal,  and  judge  who  made  injunction  order 
properly  allowed  appeal  nunc  pro  tunc  on  his  return. 

Statutory  time  for  taking  appeals  from  one  Federal  court  to  another 
is  preseribed  by  act  of  Congress,  and  cannot  be  extended  by  order  of  court. 
Approved  in  United  States  v.  Mayer,  235  U.  S.  71,  59  L.  Ed.  137, 
35  Sup.  Ct.  16,  where  writ  of  error  has  been  issued  to  review  judgment 
of  conviction  in  criminal  case  in  District  Court,  Circuit  Court  of  Appeals 
has  jurisdiction  to  issue  writ  of  prohibition  against  District  Court  from 
entering  order  for  new  trial  after  term  on  newly  discovered  evidence; 
Rhame  v.  Southern  Cotton  Oil  Co.,  230  Fed.  405,  144  C.  C.  A.  545, 
holding  Circuit  Court  of  Appeals  has  no  jurisdiction  of  appeal  in  bank- 
ruptcy proceeding  not  taken  within  time  prescribed  by  statute;  Smith 
v.  Currie,  230  Fed.  805,  145  C.  C.  A.  113,  judgment  in  action  at  law 
known  as  claim  and  delivery  is  only  reviewable  by  Circuit  Court  of 
Appeals  on  writ  of  error,  not  by  appeal,  notwithstanding  Rev.  Stats., 
§  914,  providing  for  confonnity  to  State  practice;  Baxter  v.  Bevil  Phil- 
lips &  Co.,  219  Fed.  312,  appeal  on  December  12,  1914,  from  decree 
entered  January  12,  1914,  is  too  late  under  act  of  1891  requiring  ap- 
peals to  be  taken  within  six  months;  Darnell  v.  Illinois  Cent.  R.  Co., 
206  Fed.  447,  124  C.  C.  A.  327,  under  act  of  1891  requiring  appeal  or 
XIX— 101 
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wnt  of  error  to  be  taken  within  six  months  after  entry  of  jadgment, 
time  of  pendency  of  proceedings  for  review  in  Supreme  Court  which 
were  dismissed  for  want  of  jurisdiction,  cannot  be  excluded  in  com- 
])utiug  time  for  appeal  to  Circuit  Court  of  Appeals;  In  re  Martin,  201 
Fed.  34,  119  C.  C.  A.  363,  order  of  bankruptcy  court  sustaining  claim 
of  three  creditors  to  proceeds  of  certain  land  fraudulently  conveyed 
by  bankrupt,  recovered  through  attachment  suits  in  State  court  insti- 
tuted within  four  months  of  bankruptcy  and  held  by  State  court  sub- 
ject to  orders  of  bankruptcy  court,  is  not  judgment  from  which  appeal 
must  be  taken  within  ten  days. 

AMrtgnment  of  errors  is  not  jurisdictional  requirement,  and  court,  at  its 
option,  may  notice  error  not  assigned. 

Approved  in  Bernard  v.  Lea,  210  Fed.  587,  127  C.  C.  A.  219,  appeal 
will  not  be  dismissed  for  failure  to  file  assignment  of  errors  before 
allowance  of  appeal,  where  there  was  valid  reason  for  delay  in  filing. 

216  U.  8.  646-663,  64  L.  Ed.  321,  30  Sup.  Ot.  218,  WAGG  ▼.  HEBBEBT. 

Miscellaneous.  Cited  in  Herbert  ▼.  Wagg,  27  Okl.  676,  117  Pac.  211, 
reciting  history  of  litigation. 

216  XT.  8.  664-680,  64  I..  Ed.  326,  SO  Sup.  Ot.  200,  LOWSE7  T.  HAWAII. 

Where  breach  of  covenant  of  use  entails  forfeiture  or  payment  of 
specified  mm,  grantee  has  election,  and  until  exercise  of  such  light*  statute 
of  limitations  does  not  run  against  grantor^ 

Approved  in  Gerhard  v.  Welch,  80  N.  J.  Eq.  208,  82  Atl.  873,  where 
directors  of  building  and  loan  association  are  not  authorized  to  purchase 
shares  in  manufacturing  corporation,  affirmance  by  shareholders  wiU  not 
be  inferred  :£rom  equivocal  circumstances,  and  delay  in  bringing  suit, 
not  having  occasioned  loss  or  prejudice  to  defendant^  does  not  create 
estoppel. 

216  U.  &  684,  64  L.  Ed.  338,  30  8up.  Ot.  403,  PFAELZEB  ▼.  BACH  FUB 
00. 

Cited  in  Jerome  H.  Remick  &  Co.  v.  Stem,  216  U.  S.  585,  54  L.  Ed.  8S9, 
30  Sup.  Ct.  404. 

216  U.  8.  689,  64  L.  Ed.  840,  80  8up.  Ot.  406,  KAN8A8  0IT7  STAB  OO.  T. 
JUUAK. 

Cited  in  Kansas  City  etc.  Ry.  Co.  v.  Texas,  241  U.  S.  651,  60  L.  Ed. 
1221,  36  Sup.  Ct.  553,  Rabb  v.  Louisiana,  235  U.  S.  688,  59  L.  Ed.  426, 
35  Sup.  Ct.  204,  Missouri  v.  Geiger,  235  U.  S.  695,  59  L.  Ed.  4»0,  35 
Sup.  Ct.  208,  Lewiston  v.  Chamberlain,  234  XT.  S.  751,  58  L.  Ed.  1577, 
34  Sup.  Ct.  775,  C.  H.  Albers  Commission  Co.  v.  Spencer,  232  U.  S.  719, 
58  L.  Ed.  813,  34  Sup.  Ct.  601,  Brown  v.  Washington,  229  U.  S.  603, 
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.67  L.  Ed.  1347,  33  Sup.  Ct.  464,  Globe  Printing  Co.  v.  Cook,  220  U.  S. 
604,  55  L.  Ed.  605,  31  Sup.  Ct.  717,  Houston  v.  Pulitzer  Pub.  Co.,  249 
Mo.  330, 155  S.  W.  1069,  and  Tilles  v.  Pulitzer  Pub.  Co.,  241  Mo.  630, 145 
S.  W.  1148. 

-  Truth  as  defense  to  civil  action  for  defamation.    Note,  31  L.  B.  A. 
(K.  S.)  134,  140. 

215  U.  8.  598,  64  L.  Ed.  342,  30  Bnp.  Ot.  399,  NEWBXJ&YPOBT  v.  CITI- 
ZENS' SAVINGS  BANK. 

Cited  in  Brown  v.  Newburyport,  209  Mass.  269,  Ann.  Gas.  1912B,  496, 
95  N.  E.  509. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  405.  410. 

216  U.  S.  600,  54  L.  Ed.  343,  30  Sup.  Ct.  400,  AMBBIOAN  TRUST  00.  ▼. 
W.  &  A.  FLETCHER  CO. 

Cited  in  Ely  v.  Murray  ft  Tregurtha  Co.,  200  Fed.  371,  118  C.  C.  A. 
520. 

215  U.  S.  608^  54  L.  Ed.  346,  30  Sup.  Ct  406,  CAUFORNIA  DEVELOP- 
MENT CO.  T.  MEW  UVEBPOOL  SALT  CO. 

Cited  in  Liong  v.  Southern  Express  Co.,  201  Fed.  443. 

216  U.  S.  609,  64  L.  Ed.  347,  30  Sup.  Ct.  410,  FREIS-BRESUN  CO.  ▼. 
BERGAN. 

Cited  in  Slocum  v.  New  York  Life  Ins.  Co.,  228  U.  S.  407,  Ann.  Caa. 
1914D,  1029,  67  L.  Ed.  897,  33  Sup.  Ct.  523. 

216  U.  S.  617,  54  L.  Ed.  350,  30  Sup.  Ct.  408,  CENTRAL  OF  OEORGIA  RT. 
CO.  ▼.  WRICHT. 

Cited  in  Bellows  Falls  Power  Co.  v.  Commonwealth,  222  Mass.  63, 
Axm.  Cas.  19160,  8S4, 109  N.  E.  898. 
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